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A: Livings Majority Court of Appeals Opinion
If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

DONNA LIVINGS, UNPUBLISHED
February 26, 2019
Plaintiff-Appellee,
v No. 339152
Macomb Circuit Court
SAGE’S INVESTMENT GROUP, LLC, LC No. 2016-001819-NI

Defendant-Appellant,
and
T & J LANDSCAPING & SNOW REMOVAL,
INC., and GRAND DIMITRE’S OF
EASTPOINTE FAMILY DINING,

Defendants.

Before: TUKEL, P.J., and BECKERING and SHAPIRO, JJ.
PER CURIAM.

In this premises liability action, defendant Sage’s Investment Group, LLC, appeals by
leave granted' the trial court’s order denying its motion for summary disposition. Defendant
contends that it did not have possession and control of the premises upon which plaintiff, Donna
Livings, slipped and fell, and that regardless, the hazard at issue was not effectively unavoidable;
thus, it owed no duty to plaintiff. Upon careful review of the entire record in the light most
favorable to plaintiff, we affirm the trial court’s ruling and remand for further proceedings.

' Donna Livings v Sage’s Investment Group, LLC, unpublished order of the Court of Appeals,
entered October 3, 2017 (Docket No. 339152). Neither of the other defendants is involved in
this appeal. Therefore, we will refer to Sage’s Investment Group, LLC, as defendant in this
opinion.
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A: Livings Majority Court of Appeals Opinion

[. PERTINENT FACTS AND PROCEDURAL HISTORY

This case stems from plaintiff’s February 21, 2014, slip and fall in defendant’s parking
lot. Defendant leased a portion of a plaza on the premises at issue to Grand Dimitre’s of
Eastpointe Family Dining (Dimitre’s), which operated a restaurant. Plaintiff worked as a food
server at Dimitre’s, where she had been employed for approximately ten years before her fall.

According to her deposition testimony, on the day of the incident plaintiff arrived by car
at around 5:50 a.m. in order to work the opening shift. She proceeded toward the “rear” parking
lot where employees were required to park and where they were let in every morning, as the
front door was locked. She observed that fellow server Debra Buck’s car was already in the
parking lot. Plaintiff parked approximately 70 feet from the back door, which was the closest
available spot. The other spots closer to the door were “piled up with snow” because the
snowplow had pushed snow onto those spots. She testified that every time it snowed, the
snowplow would plow the new snow in the parking lot, but it would not plow down to the
cement, causing ongoing concerns:

Originally, like when the snow first started, they plowed. Everything went up
against the wall [there is a brick wall by the back door]. Then the snow would
come, but they wouldn’t come until, you know, 10:00 o’clock in the morning, so
all of the cars and everything coming in would start packing the snow down. So
when they would come to plow, they would only plow whatever was brushed up,
so the rest was - then the next two days, whenever it snowed again, it would snow
and cars are coming in and you kept getting these ruts packing this stuff down.
They never scraped to the bottom, so it just kept accumulating over time.

She also testified that the parking lot was never salted after being plowed, which
contributed to the problem.

When she arrived on the morning of her fall, plaintiff could not see any pavement in the
parking lot due to the accumulation of approximately six inches of “packed” snow that had been
“flattened” to the ground by vehicles and the snow plow over the course of two months of
snowfall. The result was that the parking lot was “one big block of ice” and “trodden” ground,
with no fluffy snow on top. Plaintiff described the resulting appearance of the “whole parking
lot” as “[a] sheet of white ice,” a “solid block,” and as “a solid sheet of white. Whether it be

* Anthony Caramagno, II, the owner of T & J Landscaping and Snow Removal, Inc., testified at
his deposition that the parking lot at issue is one lot that surrounds the whole complex. He
plowed the parking lot for free as a favor to his close friend, Jim Sage—defendant’s sole owner.
Their agreement was that he would provide snowplow services after 1.5 inches of snowfall.
Caramagno testified that he would only salt if Sage asked him to do so, and that if a particular
person pays for salting, “whatever residual of snow there is after I’'m done plowing, it will melt
that snow or ice, or whatever seems to be there at that time, down to the surface.” According to
his records, Sage did not ask him to and he did not salt either the parking lot or the sidewalk on
the property in question at any time from January through March of 2014. At his deposition,
Sage testified that he expected Caramagno to salt the parking lot whenever it needed salting.

-

000002a

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY



A: Livings Majority Court of Appeals Opinion

packed snow or ice I have no idea.” According to plaintiff, the employees “complained all the
time” to Dimitre’s owner, saying that “the parking lot needed to be done correctly.” Some
mornings the customers would complain.

Buck testified at her deposition that on the morning of plaintiff’s fall, the parking lot was
“a sheet of ice with water on top. Snow, ice, water.” From what she remembered, there was
“snow, ice and water pretty much through the parking lot.” When asked if any part of the
parking lot did not have that condition present, she responded, “No, it was covered.” And so was
the sidewalk. She did not recall seeing any salt on the parking lot. Buck had difficulty walking
to the restaurant from her car, so she had to “shimmy” her way to the front entrance, where she
entered with “Chef Bob,” who possessed the front door key.

A photograph of the parking lot> reveals that the “rear” parking lot is essentially to the
right side of, or adjacent to, the front parking area where customers would commonly park:

After taking three steps upon exiting her car, plaintiff fell, injuring her lower back. She
tried to get up, but she was “slipping everywhere,” so she got down on her hands and knees and
crawled across the parking area. She tried to get to the back door, but she could not, so she
“ended up walking the snow drift, plowed area, whatever you want to call it” around the building
to the front entrance. She called the restaurant with her cell phone when she got to the front

? The photograph was not taken on the day of plaintiff’s fall. Plaintiff provided a copy of the
photograph to the trial court in her brief in opposition to defendant’s motion for summary
disposition, and it was referred to in various depositions.

3.
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door, and Buck answered the phone and opened up the front door for her. Buck testified that
plaintiff was soaking wet from the waist down after her fall.*

Plaintiff testified that when the pain caused by the fall did not subside by the following
day, she decided to seek evaluation and treatment. She was diagnosed with a lower back injury
that ultimately required three surgeries, including an anterior lumbar fusion at L4-5. Plaintiff
filed this premises liability action, and discovery ensued.

Defendant moved for summary disposition on the basis that the condition was open and
obvious and was not effectively unavoidable because plaintiff knew that the area was snowy or
icy, and she could have parked in a different location and entered through the front door.
Defendant also argued that it did not exercise the requisite degree of possession and control over
the premises to be held liable on a premises liability theory. Defendant contended that only the
restaurant’s employees and customers used the parking lot, and that the lease agreement required
Dimitre’s to assume the responsibility of snow removal.

The trial court denied defendant’s motion, stating that whether plaintiff was permitted to
park in front of the building and use the front door was a question of fact for the jury given
plaintiff’s testimony that employees were required to park in the back and enter through the back
door. The court noted plaintiff’s testimony that the snow removal process always left a coating
of snow and ice in the parking lot. Regarding possession and control of the property, the court
reasoned that defendant, rather than Dimitre’s, had contracted with T & J Landscaping & Snow
Removal, Inc. (“T & J”) for snow removal services and that Dimitre’s did not assume the
responsibility for snow removal simply by salting the sidewalk in the area where the front
entrance was located.

Defendant filed this interlocutory application for leave to appeal, reasserting its
arguments made in the trial court, which this Court granted.

II. POSSESSION AND CONTROL OF PREMISES

Defendant first argues that it cannot be held liable for plaintiff’s injuries because it was
not in possession and control of the parking lot when plaintiff fell. We disagree.

4 According to his deposition testimony, Ayman Shkoukani, an owner of Dimitre’s, arrived at
9:00 a.m. on the day of plaintiff’s fall. He testified that plaintiff told him she had fallen in the
back parking lot on her way in to work. Shkoukani went to the rear parking lot and realized that
water was not draining through the sewer grate. The water was up to his ankle, and his foot was
“soaked.” He testified: “I think like the drain line, the city line, it was like covered with ice, you
know, leaf plus ice. . . . I think it was a sheet of ice underneath—underneath the water. He said
he used sticks in an effort to unblock the grate, and the water drained through the grate. Plaintiff
testified that she does not know if she slipped near the drain because she could not see the drain,
and Shkoukani’s actions did not clear the entire back lot, just near the drain. Buck similarly
testified that when she left at the end of her shift, there was still snow and ice in the back parking
lot.

4-
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This Court reviews the grant or denial of a motion for summary disposition de novo.
Value, Inc v Dep’t of Treasury, 320 Mich App 571, 576; 907 NW2d 872 (2017). Defendant
moved for summary disposition pursuant to MCR 2.116(C)(10). “A motion under MCR
2.116(C)(10) tests the factual support for a claim and should be granted when there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law.” Anzaldua
v Neogen Corp, 292 Mich App 626, 630; 808 NW2d 804 (2011). A genuine issue of material
fact “ ‘exists when the record, giving the benefit of reasonable doubt to the opposing party,
leaves open an issue upon which reasonable minds might differ.” ” Cox v Hartman, 322 Mich
App 292, 299; 911 NW2d 219 (2017) (citation omitted).

In order for a defendant to be liable under a premises liability theory for injuries caused
by conditions of the land, the defendant must have legal possession and control of the premises.
Morelli v City of Madison Heights, 315 Mich App 699, 702; 890 NW2d 878 (2016). * ‘Premises
liability is conditioned upon the presence of both possession and control over the land because
the person in possession is in a position of control and normally best able to prevent any harm to
others.” ” Id. at 702-703 (citation omitted). A “possessor” of land is defined as:

“(a) a person who is in occupation of the land with intent to control it or

(b) a person who has been in occupation of land with intent to control it, if no
other person has subsequently occupied it with intent to control it, or

(c) a person who is entitled to immediate occupation of the land, if no other
person is in possession under Clauses (a) and (b).” [Orel v Uni-Rak Sales Co, Inc,
454 Mich 564, 568; 563 NW2d 241 (1997), quoting Merritt v Nickelson, 407
Mich 544, 552; 287 NW2d 178 (1980), quoting 2 Restatement Torts, 2d, § 328 E,
p 170.]

There is no dispute between the parties that defendant owned the plaza, including the parking lot.
However, defendant correctly notes that ownership of the plaza is not necessarily determinative
of whether it had possession and control of the parking lot. “Possession and control are certainly
incidents of title ownership,” but where a landlord retains title ownership to the premises and
rents the premises to a tenant, the possession and control that the landlord would ordinarily retain
“can be ‘loaned’ to another, thereby conferring the duty to make the premises safe while
simultaneously absolving oneself of responsibility.” /d.

Defendant argues that Grand Dimitre’s possessed and controlled the parking lot and that
Grand Dimitre’s was responsible for all outdoor maintenance, based on a clause in the original
lease agreement for the restaurant space in defendant’s plaza. The lease agreement that covered
the restaurant space was originally executed between the former owner of the plaza and the
former owner of the restaurant space. The plaza’s former owner sold the plaza to defendant, and
as a result, defendant assumed the role of landlord with regard to the lease agreement that
belonged to the former owner of Dimitre’s restaurant space. The restaurant space was then sold
to another individual, who opened Dimitre’s. Dimitre’s was then sold to Ayman Shkoukani and
his brothers. Shkoukani accepted the terms of the lease agreement via assignment from
Dimitre’s’ former owner. In 2004, the lease agreement expired. Defendant permitted Dimitre’s
to stay in the space, and Dimitre’s began paying rent on a month-to-month basis.

-5-
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Defendant argues that it cannot be held liable for any injuries to plaintiff because
Dimitre’s was a holdover tenant, which meant that it was required to adhere to the terms of the
lease agreement Shoukani had assumed when he purchased Dimitre’s. Defendant specifically
points to a clause in the lease agreement regarding maintenance:

The Tenant shall . . . at its own cost and expense, put, keep, replace and maintain
in thorough repair and in good, clean, safe and substantial order and condition,
and free from dirt, snow, ice, rubbish, and other obstructions or encumbrances,
and to the satisfaction of the Landlord, the driveways, sidewalks, parking areas,
yards, plantings, pavement, car stops, gutters and curbs in front of and adjacent to
the restaurant and, generally, the property comprising the Premises.

A tenant under a lease agreement becomes a “holdover tenant” by remaining in a leased space
after the expiration of the lease agreement. TCG Detroit v City of Dearborn, 261 Mich App 69,
88; 680 NW2d 24 (2004). However, regardless of Dimitre’s status as a holdover tenant,
defendant’s potential liability for injuries to plaintiff ultimately depends on whether defendant
exercised possession and control over the parking lot where plaintiff fell.

6 ¢

In this context, “possession” is defined as ““ ‘[t]he right under which one may exercise
control over something to the exclusion of all others.” ” Derbabian v S & C Snow Plowing, Inc,
249 Mich App 695, 703; 644 NW2d 779 (2002) (citation omitted). “Control” is defined as
“ ‘exercis[ing] restraint or direction over’ ” Id. at 704 (citation omitted). In commercial settings,
landlords and tenants may both have “a duty of care to keep the premises within their control
reasonably safe from physical hazard.” Bailey v Schaaf, 494 Mich 595, 605; 835 NW2d 413
(2013).

Despite the fact that commercial landlords can exercise possession and control over land
rented by tenants (and therefore can be found liable for failing to maintain land in reasonably
safe condition), defendant suggests that Dimitre’s was required to perform all of the exterior
maintenance for the restaurant space. Conversely, the record suggests that defendant assumed
the responsibility for maintaining the common areas, including the parking lot where plaintiff
fell. Shkoukani testified that defendant charged Dimitre’s yearly for snow removal services and
other expenses, dividing the cost among defendant’s tenants based on their square footage of
rental space. Jim Sage, the sole owner of defendant, testified that he hired T & J to remove snow
and ice from the parking areas for the entire plaza where Dimitre’s was located, and he billed his
tenants for that service by attaching “common area maintenance” (CAM) charges to the total cost
of rent for each space in the plaza.’ The record further shows that defendant selected T & T as
the snow maintenance service for the plaza, and all of the decisions related to the agreement
between defendant and T & J were made by defendant and T & J. Dimitre’s did not have any

> Sage testified that he has been using T & J for approximately 25 to 28 years, and that the terms
of the agreement are that other than when there is only a “very minor” amount of snowfall, like a
quarter inch, “[w]hen it snows, they plow, when it needs salting, they salt.” Sage testified that
defendant pays T & J for its services, and his records show that he issued CAM charges for the
time frame in question (July 1, 2013 to June 30, 2014) for snow removal and salting in the
amount of $6,725.

-6-
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ability to give input regarding the agreement, nor could it give input regarding the cost of T & J’s
services or what defendant charged Dimitre’s for those snow removal services. During the
approximately ten years during which Shkoukani owned Dimitre’s prior to the slip-and-fall at
issue here, defendant had always handled the snow removal. Shkoukani was not aware that
Dimitre’s was supposedly responsible for removing snow from the parking lot, and he relied on
T & J and defendant to maintain the outdoor common areas, with the exception of the front
sidewalk. Dimitre’s never individually contracted with T & J for snow removal services and
instead relied on defendant to care for maintenance of the parking lot.

Our Supreme Court has held that both the commercial owner of a parking lot and the
lessee of a parking lot may be “held liable for an invitee’s injury that arose from a hazard on the
parking lot.” Bailey, 494 Mich at 607; see also Siegel v Detroit City Ice & Fuel Co, 324 Mich
205; 36 NW2d 719 (1949) (holding that a landlord and a commercial tenant were both liable for
injury to the plaintiff because both had possession and control of the premises where the plaintiff
was injured). However, even assuming that Dimitre’s had a duty as a holdover tenant to adhere
to the terms of the original lease agreement covering the restaurant space, defendant clearly
exercised possession and control of the common areas by exclusively choosing to employ T & J
and charging the plaza’s tenants, including Dimitre’s, a CAM fee for snow removal and salting
services. The facts herein indicate that defendant possessed and controlled the parking lot to the
degree necessary for it to potentially be held liable.

6 ¢

[Plossession for purposes of premises liability does not turn on a theoretical or
impending right of possession, but instead depends on the actual exercise of dominion and
control over the property.” ” Derbabian, 249 Mich App at 704, quoting Kubczak v Chemical
Bank & Trust Co, 456 Mich 653, 661; 575 NW2d 745 (1998). In plaintiff’s case, defendant was
“the [entity] . .. in the best position to prevent plaintiff’s injury,” because it made itself solely
responsible for major snow maintenance by hiring T & J. Id. at 705. “[E]ven if the [lease]
agreement could be construed as granting [Dimitre’s] the right to control the restaurant’s
maintenance, there is no evidence that [it] exercised that right” on the day that plaintiff fell.
Little v Howard Johnson Co, 183 Mich App 675, 679; 455 NW2d 390 (1990); see also
Derbabian, 249 Mich App at 704. Here, defendant retained exclusive control over the parking
lot’s snow removal. Accordingly, there is no question of fact regarding whether defendant
exercised “dominion and control” over the parking lot—it did. Derbabian, 249 Mich App at
704. Therefore, defendant could be held liable for plaintiff’s injuries as a result.

III. OPEN & OBVIOUS DOCTRINE AND SPECIAL ASPECTS EXCEPTION

Defendant next argues that, even if it had possession and control of the parking lot, the
trial court erred by denying its motion for summary disposition because the dangerous condition
caused by the ice on the surface of the parking lot was open and obvious, and it was not
effectively unavoidable. We agree with the former proposition, but not that latter, which we find
to be a material question of fact for a jury to resolve.

To establish negligence in a premises liability action, a plaintiff must show “ ‘(1) the

defendant owed the plaintiff a duty, (2) the defendant breached that duty, (3) the breach was the
proximate cause of the plaintiff’s injury, and (4) the plaintiff suffered damages.” > Mouzon v

-7-
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Achievable Visions, 308 Mich App 415, 418; 864 NW2d 606 (2014) (citations omitted). Plaintiff
argues that defendant breached the duty of care owed to her as an invitee by failing to remove the
dangerous condition posed by the ice in the parking lot. The parties do not dispute plaintiff’s
status as a business invitee.

Where a “plaintiff is a business invitee, the premises owner has a duty to exercise due
care to protect the invitee from dangerous conditions.” Sanders v Perfecting Church, 303 Mich
App 1, 4; 840 NW2d 401 (2013). Landowners have a duty to warn invitees of dangerous
conditions that they are not otherwise likely to discover, and to “maintain the premises in a
reasonably safe condition.” Bailey, 494 Mich at 606. However, a landowner is generally not
required to protect or warn an invitee if the danger is “known to the invitee or [is] so obvious that
the invitee might reasonably be expected to discover [it].” Hoffner v Lanctoe, 492 Mich 450,
484; 821 NW2d 88 (2012) (quotation marks and citation omitted). A condition is open and
obvious if “an average user with ordinary intelligence [would] have been able to discover the
danger and the risk presented upon casual inspection.” Bialick v Megan Mary, Inc, 286 Mich
App 359, 363; 780 NW2d 599 (2009).

“Generally, the hazard presented by snow and ice is open and obvious, and the landowner
has no duty to warn of or remove the hazard.” Royce v Chatwell Club Apartments, 276 Mich
App 389, 392; 740 NW2d 547 (2007). Plaintiff argues on appeal that the presence of ice in the
parking lot was not open and obvious because it was dark outside when she arrived at Dimitre’s,
and the only light in the parking lot came from a small overhead lamp by the back door of Grand
Dimitre’s. However, at her deposition, plaintiff specifically stated that she did see the snow and
ice in the prevailing lighting conditions:

Q. Are there lights on the premises?
A. The side of the premises, yes. The front, [ have no idea.

Q. What about the back?

A. The back lighting was—they had a night light over the back door.
0. Nonetheless, you were still able to see the snow and ice, right?

A. Well, if you walk into your bathroom and you have a night light, that is
how bright that light was. It just [lit] the door. It didn’t come out into the parking
lot.

Q. Isee. But again, nonetheless, you were still able to see the ice, right?
A. Yes.

Plaintiff further testified that she recognized that the entire parking lot was covered in snow and
ice and knew that it could be slippery:

Q. Did you see the snow coming into the parking lot —

-8-

000008a

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY



A: Livings Majority Court of Appeals Opinion

A. Yes.

Q. — on the — let me just finish the question. Did you see the snow
coming into the parking lot?

A. Yes.
Q. Did you know it might be slippery in the parking lot?

A. Yes.

. Where were you looking when you fell?
. On the ground.

. Could you see the ice?

. Could you see pavement?

0
A
0
A. Yes.
0
A. No.
0

. How much ice would you say you were able to see?

A. The whole parking lot.

The fact that ice was present on the surface of the parking lot was clearly open and
obvious upon casual inspection based on plaintiff’s own testimony that she was able to observe
that the entire parking lot was covered in a layer of ice and she recognized that such conditions
posed a slip hazard, despite the fact that the parking lot was dark. There is nothing in the record
to suggest that a reasonable person in plaintiff’s position would not have made the same
observations. See Janson v Sajewski Funeral Home, Inc, 486 Mich 934, 935; 782 NW2d 201
(2010). Further, even if the area near the drain where plaintiff fell was icy, it was no different in
character than the rest of the parking lot, which plaintiff could see was covered in a layer of
snow and ice. Thus, the trial court erred when it failed to determine that the hazard was open
and obvious.

However, an open and obvious condition may nevertheless result in liability if the
condition possesses special aspects that make it unreasonably dangerous. Lugo v Ameritech
Corp, 464 Mich 512, 517; 629 NW2d 384 (2001). Special aspects “differentiate [a] risk from
typical open and obvious risks so as to create an unreasonable risk of harm.” Id. at 518. A
“special aspect” is a condition that either “impose[s] an unreasonably high risk of severe harm,”
or that is “effectively unavoidable.” Id. In attempting to define a situation in which an
individual would be exposed to an unreasonably high risk of severe harm, our Supreme Court
has postulated that an unguarded, 30-foot-deep hole in a parking lot would constitute one such

9.
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special aspect. A large, deep hole in a parking lot would certainly be open and obvious, but
would still contain special aspects that would result in exposure to an unreasonable risk of severe
harm because falling in the hole would likely result in severe injury or death. /d.

Although the ice may have been slippery enough to be unsafe for plaintiff to walk on, our
Supreme Court’s standard for determining conditions that pose an unreasonable risk of severe
harm is exceptionally high, and generally, the presence of ice and snow do not meet that
standard. Lymon v Freedland, 314 Mich App 746, 759-760; 887 NW2d 456 (2016). “The risk
of slipping and falling on ice is not sufficiently similar to those special aspects discussed in Lugo
to constitute a uniquely high likelihood or severity of harm and remove the condition from the
open and obvious danger doctrine.” Royce, 276 Mich App at 395-396. Similarly, the fact that
there was ice on the ground in the parking lot does not, in and of itself, give rise to a special
aspect that creates an unreasonable risk of harm as contemplated in Lugo.

2

Regarding whether a condition is “effectively unavoidable,” the condition must be
“unavoidable or inescapable . . . for all practical purposes.” Hoffner, 492 Mich at 468.
“Unavoidability is characterized by an inability to be avoided, an inescapable result, or the
inevitability of a given outcome.” Id. Thus, the phrase “effectively unavoidable” suggests that
plaintiff must have been “required or compelled to confront a dangerous hazard.” Id. at 468-4609.
In Lugo, our Supreme Court gave the example of “a commercial building with only one exit . . .
where the floor is covered with standing water” as a hypothetical illustration of an unavoidable
condition because an individual would be required to walk through the standing water in order to
exit the building. Lugo, 464 Mich at 518.

Plaintiff argues that the icy parking lot was effectively unavoidable because she did not
have a means of getting in through the front door, and in any event, the parking area in front of
the building was just as slippery and equally as dangerous as the rear area. The other waitress
who arrived before plaintiff had to “shimmy” her way in. Defendant argues that plaintiff offers
no evidence that she would have faced reprisal or punishment for parking somewhere other than
the rear lot and entering through the front door of the restaurant.

Viewed in a light most favorable to plaintiff, the record evidence creates a genuine issue
of material fact as to whether any part of the parking lot was in a reasonably safe condition to
traverse in order to enter the restaurant and report for work. As noted herein, in her deposition
plaintiff testified that the “whole parking lot” was “[a] sheet of white ice,” a “solid block,” and
“a solid sheet of white.” Buck, who entered through the front door, testified that the parking lot
was “a sheet of ice with water on top. Snow, ice, water.” From what she remembered, there was
“snow, ice and water pretty much through the parking lot,” and when asked if any part of the
parking lot did not have that condition present, she responded, “No, it was covered[,]” as was the
sidewalk. Buck herself had difficulty entering through the front door and had to “shimmy.” The
fact that Buck did not also fall does not equate to there being an effectively avoidable hazard,
just that she managed to dodge injury caused by the presenting hazard. Photographs of the
restaurant reveal that the “back” parking lot is actually on the side of the building and adjacent to
the front parking lot; in other words, they are part of the same parking lot. And other than the

-10-
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snow pile conditions blocking several spots in the back, the record supports a finding that the
entire parking lot presented an effectively unavoidable hazard of packed snow and ice.’

We affirm the trial court and remand for further proceedings. We do not retain

jurisdiction.

/s/ Jane M. Beckering
/s/ Douglas B. Shapiro

6 We disagree with our dissenting colleague’s contention that caselaw in this state requires a
different conclusion regarding whether the presenting hazard was effectively unavoidable. As
the Supreme Court pointed out in Hoffner, “[i]ln Michigan, a premises possessor owes a duty to
use reasonable care to protect invitees from an unreasonable risk of harm caused by dangerous
conditions on the premises, including snow and ice conditions.” Hoffner, 492 Mich at 455
(emphasis added). Hoffner rejected the idea that a hazard is effectively unavoidable simply
because a plaintiff has a business interest in entering the premises. /d. As the Supreme Court
pointed out when discussing the implications of its ruling in Perkoviq v Delcor Homes-Lake
Shore Pointe Ltd, 466 Mich 11; 643 NW2d 212 (2002), “it cannot be said that compulsion to
confront a hazard by the requirement of employment is any less ‘avoidable’ than the need to
confront a hazard in order to enjoy the privileges provided by a contractual relationship, such as
a membership in a fitness club. Id. at 472. “Neither possessing a right to use services, nor an
invitee’s subjective need or desire to use services, heightens a landowner’s duties to remove or
warn of hazards or affects an invitee’s choice whether to confront a hazard. To conclude
otherwise would impermissibly shift the focus from an objective examination of the premises to
an examination of the subjective beliefs of the invitee.” Hoffner, 492 Mich at 472. Rather, an
effectively unavoidable condition must be an inherently dangerous hazard that a person is
inescapably required to confront under the circumstances. Id. at 456. The “touchstone” for
permitting recovery under the “special aspects” exception to the open and obvious doctrine is the
unreasonableness of the hazard. Id. at 472. Thus, we should not define whether a duty exists by
the needs of the person seeking to use the property. Rather, we should define whether a duty
exists by the unreasonableness of the hazard. Here, record evidence supports a finding that
defendant’s entire parking lot had become a sheet of white ice, or one big block of ice, due to the
chronic accumulation over two months of fresh snow being packed down by cars, arrival of a
snowplow after the snow had been packed down, such that the snow could not be fully removed,
and the complete failure to salt the parking lot all winter. Put simply, the hazard encompassed
the entire premises and it was effectively unavoidable for anyone and everyone, whether coming
or going. It simply cannot be the law that a premises owner can render an all-encompassing
hazard on the property “effectively unavoidable” by claiming that no one should come near the

property.

-11-
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If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

DONNA LIVINGS, UNPUBLISHED
February 26, 2019
Plaintiff-Appellee,
v No. 339152
Macomb Circuit Court
SAGE’S INVESTMENT GROUP, LLC, LC No. 2016-001819-NI

Defendant-Appellant,
and

T & J LANDSCAPING & SNOW REMOVAL,
INC., and GRAND DIMITRE’S OF
EASTPOINTE FAMILY DINING,

Defendants.

Before: TUKEL, P.J., and BECKERING and SHAPIRO, JJ.
SHAPIRO, J. (concurring).

I fully concur in Judge Beckering’s well-reasoned opinion. I write separately to address
the concerns raised by the dissent.

The dissent does not dispute that, when viewing the record in the light most favorable to
plaintiff, the entire parking lot was covered with ice. Nevertheless, the dissent opines that
walking across the ice was not “effectively unavoidable” because plaintiff could have skipped
work and suffered the consequences to her employment. This result cannot be harmonized with
substantive justice. The dissent does not tell us why the need to protect landowners from the
“burden” of salting an icy parking lot is so great that it outweighs the dangers faced by an

000012a
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employee who chooses to walk from her car to the entrance of her workplace rather than risk
termination of her employment.'

The dissent’s reliance on Bullard v Oakwood Annapolis Hosp, 308 Mich App 403; 864
NW2d 591 (2014) is unpersuasive. In that case, the injured party, who was not employed at the
subject premises, had several means to avoid the icy conditions, id. at 412, while in this case
plaintiff was an employee and had to report to work on the morning she was injured. The
dissent’s reliance on Perkovig v Delcor Homes-Lake Shore Pointe, Ltd, 466 Mich 11; 643 NW2d
212 (2002) is similarly misplaced. In that case, the defendant was both owner and general
contractor of the development under construction and had retained a subcontractor to do the
painting. /d. at 12. An employee of the subcontractor fell from the roof, which had frosted over.
Id. The Supreme Court made clear that the duty to make the premises safe was owed by the
subcontractor and not the defendant-owner:

In its status as owner, defendant had no reason to foresee that the only persons
who would be on the premises, various contractors and their employees, would
not take appropriate precautions in dealing with the open and obvious conditions
of the construction site. [/d. at 18.]

Here, defendant-landowner, not the restaurant’s owner or his employees, was responsible for
maintenance of the parking lot. Accordingly, defendant had no basis to conclude that the
restaurant would take the ‘“appropriate precautions.” And no one—at least not yet—has
suggested that plaintiff should have worn a jet pack or come to work hours early and salted the
parking lot herself so that when she returned for her shift the dangerous conditions would have
abated.

Accordingly, 1 agree with Judge Beckering that the trial court’s ruling should be
affirmed.

/s/ Douglas B. Shapiro

' This is not to say that premises owners must insure that no one falls on their property in
inclement weather conditions. The duty is limited to taking “reasonable measures . . . within a
reasonable time . . . .” Hoffner v Lanctoe, 492 Mich 450, 464; 821 NW2d 88 (2012) (quotation
marks and citation omitted). If that duty is met, the premises owner bears no liability for injury.
Indeed, the purpose of requiring landowners to take reasonable measures to lessen the risk of icy
conditions is not to create grounds for a lawsuit. Rather it is to avoid injuries, with their resultant
personal and economic costs (including the costs of litigation) that with reasonable maintenance
could have been avoided.
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If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

DONNA LIVINGS, UNPUBLISHED
February 26, 2019
Plaintiff-Appellee,
v No. 339152
Macomb Circuit Court
SAGE’S INVESTMENT GROUP, LLC, LC No. 2016-001819-NI

Defendant-Appellant,
and
T & J LANDSCAPING & SNOW REMOVAL,
INC., and GRAND DIMITRE’S OF
EASTPOINTE FAMILY DINING,

Defendants.

Before: TUKEL, P.J., and BECKERING and SHAPIRO, JJ.

TUKEL, P.J. (concurring in part and dissenting in part).

I concur with the majority that there is no question of fact regarding whether defendant
Sage’s Investment Group, LLC (SIG), exercised “dominion and control” over the parking lot. I
also concur that the hazard was open and obvious. However, I disagree with the majority that
there were special aspects present. For the reasons provided below, I would hold that because
there were no special aspects present, the open and obvious doctrine insulates defendant from
liability.

As the majority correctly points out, plaintiff was a business invitee. And as a result of
that relationship with defendant, defendant had a “duty to use reasonable care to protect
[plaintiff] from unreasonable risks of harm posed by dangerous conditions on the owner’s land.”
Hoffner v Lanctoe, 492 Mich 450, 460; 821 NW2d 88 (2012). A landowner breaches this duty
“when the premises possessor knows or should know of a dangerous condition on the premises
of which the invitee is unaware and fails to fix the defect, guard against the defect, or warn the
invitee of the defect.” Id. However, “[t]he possessor of land owes no duty to protect or warn of

000014a

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY



C: Livings Concurring in Part and Dissenting in Part Opinion

dangers that are open and obvious because such dangers, by their nature, apprise an invitee of the
potential hazard, which the invitee may then take reasonable measures to avoid.” Id. at 460-461
(quotation marks and citation omitted). And as the majority correctly determined, the hazard
was open and obvious.

However, regardless of a hazard being open and obvious, liability nonetheless may still
arise when special aspects of the condition exist. Such special aspects render even an open and
obvious risk “unreasonably dangerous” and can manifest in two ways: “(1) the hazard is, in and
of itself, unreasonably dangerous or (2) the hazard was rendered unreasonably dangerous
because it was effectively unavoidable for the injured party.” Bullard v Oakwood Annapolis
Hosp, 308 Mich App 403, 410; 864 NW2d 591 (2014).

The majority opines that the hazard, while open and obvious, was unreasonably
dangerous because it was effectively unavoidable. Because the caselaw in this state requires a
different conclusion, this is where my opinion diverges from that of the majority. Notably, “[t]he
‘special aspects’ exception to the open and obvious doctrine for hazards that are effectively
unavoidable is a /imited exception . . . .” Hoffner, 492 Mich at 468 (emphasis added). Further,
“[u]lnavoidabilty is characterized by an inability to be avoided, an inescapable result, or the
inevitability of a given outcome.” Id. Thus, “the standard for ‘effective unavoidability’ is that a
person, for all practical purposes, must be required or compelled to confront a dangerous
hazard.” Id. at 469. Moreover, as the caselaw demonstrates, “[t]he mere fact that a plaintiff’s
employment might involve facing an open and obvious hazard does not make the open and
obvious hazard effectively unavoidable.” Bullard, 308 Mich App at 412, citing Hoffner, 492
Mich at 471-472 and Perkovig v Delcor Homes-Lake Shore Pointe Ltd, 466 Mich 11, 18; 643
NW2d 212 (2002). It is this aspect of unavoidability that the majority fails to fully address.

In Bullard, the plaintiff’s work responsibilities included inspecting a generator that was
located on top of a roof. Bullard, 308 Mich App at 406. There was only one way to approach
the generator: the plaintiff had “to climb an indoor ladder to reach the roof, open a hatch, cross a
stone walkway, scale another ladder, cross a metal catwalk to the generator, and finally walk
across three 2 x 8 planks to reach the generator’s control panel.” Id. The plaintiff slipped and
fell on ice that had formed on the 2 x 8 planks, which resulted in him falling 5 or 6 feet onto the
roof. Id. The Bullard Court acknowledged that the hazard was open and obvious, id. at 409, and
it held that the hazard was not effectively unavoidable, id. at 413. The Court explained that the
plaintiff’s “job duties did not mandate that he encounter an obvious hazard”; instead, the plaintiff
“could have made different choices that would have prevented him from encountering the ice,”
including turning back and declining to perform the inspection. Id.

In Perkovig, the plaintiff brought a number of claims, including one for premises liability
against the defendant landowner. The plaintiff was working as a painter at a new home
construction site. Perkovig, 466 Mich at 12. His job on that particular November day was to
climb up onto the roofs of three homes and paint the upper levels of their exteriors. Id. at 13. He
was working on the roof of one of those homes when he slipped on ice and fell approximately 20
feet to the ground below. Id. A unanimous Perkovig Court held that summary disposition was
warranted in favor of the defendant because the plaintiff presented no evidence that the icy
conditions on the roof, although open and obvious, were “unreasonably dangerous.” Id. at 19; id.
at 20 (WEAVER, J., concurring).

-
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In Hoffner, our Supreme Court was asked to decide whether a health club member, who
wanted to use the health club facilities at the defendants’ property, encountered an effectively
unavoidable hazard when there was ice and snow in front of the only entrance to the health club.
Holffner, 492 Mich at 457-458, 465. The Court held that, although the plaintiff had a contractual
relationship which gave her the right to access to the health club as a paid member, the hazard
was nevertheless avoidable because she was not forced to enter the building at that particular
time. Id. at 473. The Hoffner Court at one point noted that if the plaintiff in Perkovig could not
sustain his claim of premises liability, then a fortiori, the plaintiff in Hoffner could not either.
The Court explained, “[I]t cannot be said that compulsion to confront a hazard by the
requirement of employment is any less ‘avoidable’ than the need to confront a hazard in order to
enjoy the privileges provided by a contractual relationship, such as membership in a fitness
club.” Id. at 471-472.

Thus, the requirements of employment to encounter open and obvious dangers generally
do not create special aspects under the law because, regardless of one’s employment, one still
has a personal choice whether to encounter a particular hazard. Cf. Hoffner, 492 Mich at 471-
472; Bullard, 308 Mich App at 413. However, this Court in Lymon v Freedland, 314 Mich App
746; 887 NW2d 456 (2016), created an exception to this general rule. In Lymon, the plaintiff
was a healthcare aide who provided in-home care for individuals. The plaintiff’s employer had
an elderly client who suffered from dementia and Parkinson’s disease, required constant care,
and could not be left alone. Id. at 749-750. While attempting to walk up the driveway to the
client’s home, the plaintiff slipped and fell on the severe snowy and icy conditions,' injuring
herself. The Court held that the conditions were open and obvious. Id. at 758. However, the
Court also held that there was a question of fact whether special aspects existed which would
obviate the general open and obvious rule. /d. at 763. Specifically, the Court stated,

[Tlhere was a question of fact as to whether [the] plaintiff was compelled to
confront the hazardous risk posed by the snowy and icy conditions at the Freeland
home. A reasonable juror could conclude that, unlike the plaintiff in Hoffner,
[the] plaintiff in this case did not have a choice about whether to confront the icy
conditions. As a home healthcare aide, [the] plaintiff did not have the option of
abandoning her patient, an elderly woman who suffered from dementia and
Parkinson’s disease. [Id. at 763-764 (emphasis added).]

Thus, implicit in the Lymon Court holding is that employees generally do have the option to
decline to report for work when the circumstances are deemed too hazardous.”> But for public
policy reasons, some jobs, due to their importance dealing with the safety and well-being of

' There was testimony that the homeowner, the client’s daughter, “never cleared or salted the
driveway.” Lymon, 314 Mich App at 751.

> This is not to say that an employee has the right to make this decision free from any
consequences from his or her employer.
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others, will effectively remove from the employee the “option” of not reporting for work, despite
the attendant compulsion of confronting hazardous risks.”

Here, after reviewing the applicable caselaw, it is clear that even accepting as true that
plaintiff would have had to walk over the hazardous parking lot to report for work, the law of our
state dictates that this does not constitute an “effectively unavoidable” hazard. Plaintiff could
have simply declined to enter the premises, thereby avoiding the hazard.* See Bullard, 308 Mich
App at 413. The present case is easily distinguishable from Lymon because the ramifications of
plaintiff not reporting to work at the restaurant are not comparable to those of the home health-
care worker in Lymon not reporting to work. As the Lymon Court stressed, the plaintiff in that
case simply “did not have the option of abandoning her patient, an elderly woman who suffered
from dementia and Parkinson’s disease.” Lymon, 314 Mich App at 763-764. Here, plaintiff was
reporting to work at the restaurant as a server. While this type of employment provides a service
for others, it does not possess the same necessity or urgency as the healthcare aide position in
Lymon.” See also Perkovig, 466 Mich at 18 (holding that the plaintiff, a house painter, who had
to confront snow and ice as part of his job duties, did not prove that the condition was
“unreasonably dangerous”). Plaintiff’s job duties here did not pertain to the well-being or safety

3 Although Lymon is binding, I question whether it was correctly decided in light of our Supreme
Court’s precedent. Determining whether a particular employee has the option to not report for
work necessarily involves a subjective analysis, and the test should be purely objective. See
Hoffner, 492 Mich at 470-471 (stating that “an invitee’s subjective need or desire” to enter a
premises does not “affect[] an invitee’s choice whether to confront an obvious hazard. To
conclude otherwise would impermissibly shift the focus from an objective examination of the
premises to an examination of the subjective beliefs of the invitee.”).

99 Ces

* The majority claims that because “the hazard encompassed the entire premises,” “it was
effectively unavoidable for anyone and everyone, whether coming or going.” But Hoffner, the
case the majority cites, stands for the opposite conclusion. Indeed, although ‘“anyone and
everyone” entering and exiting the premises in Hoffner would have been forced to encounter the
icy hazard, the Supreme Court nonetheless held that the hazard was not effectively unavoidable
because the plaintiff, contrary to her personal desires and contractual expectations, was not
forced or compelled to enter the premises at that time. Hoffner, 492 Mich at 473. Thus, it is
quite clear that just because a person would have to encounter a hazard in order to enter a
premises, it does not mean that the hazard is effectively unavoidable. Instead, the question is
whether the person was forced to enter the premises. See id.; Lymon, 314 Mich App at 763-764.

> I would also note that this is not a situation where, if plaintiff did not enter the premises, she
would have left the restaurant in the lurch without any servers. She knew that at least one other
server had already reported to work and was inside the building. Indeed, the evidence presented
shows that plaintiff’s presence at the restaurant was not absolutely necessary to her employer or
the restaurant’s patrons. After she fell upon arriving at the restaurant initially, she decided,
without any supervisor’s input, to go home to change her wet clothes. Additionally, when she
left, she was told that she “did not have to come back™ because “of the way the weather

2

was. ...
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of others. Accordingly, I would decline to extend Lymon’s holding to jobs that lack such vital,
critical importance or urgency.

In sum, regardless of SIG’s potential for liability based on its exercise of possession and
control over the premises, the fact remains that the ice that caused plaintiff’s injury was open and
obvious, and no special aspects were present that would have made encountering the ice
unreasonably dangerous or effectively unavoidable.  Although SIG was responsible for
maintaining the parking lot, it had no duty to warn or protect plaintiff from an open and obvious
condition of the land that contained no special aspects.

Accordingly, I would reverse and remand for entry of summary disposition in favor of
SIG.

/s/ Jonathan Tukel
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E: Trial Court Order Denying Summary Disposition

STATE OF MICHIGAN RDER Case No.

COUNTY OF MACOMB

16th JUDICIAL CIRCUIT COURT O 16-1819-NI

DONNA LIVINGS Plaintiff(s) Attorney: CHRIS BARATTA P# 51293
Vs

SAGES INVESTMENT GROUP,

LLC Defendant(s) Attorney: MARK STEINER _ pP# 78817

At a session of the Court, held on

ORDER OF DISPOSITION

IT IS ORDERED:

June 19, 2017

COURT ON MOTION FOR SUMMARY

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY

Title of Order

IT IS HEREBY ORDERED THAT DEFENDANT'S MOTION FOR SUMMARY DISPOSITION IS DENIED

FOR THE REASONS STATED ON THE RECORD.
THIS IS NOT A FINAL ORDER AND DOES NOT CLOSE THE CASE.

;o
Approved as to forfm and substance by:

EDWARD A SERVITTO
CIRCUIT JUDGE
JUN 19 2017

A TRUE cop
Y
A SPRANGER, COUNTY 1k

HON EouA e CoaFST JUDGE

Nd 6%:1¢:9 LIL)Z/OI/L VODIN 49 QIAIFDTE

Signature of attorney for plaintiff

(5/25/04)

Signature of attorhey for defandant
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Plaintiff,
vSs. Case No. 16-1819-NI
SAGE'S INVESTMENT GROUP,LLC, a Michigan limited
liability company, T & J LANDSCAPING & snow removal,

Inc.., a Michigan corporation,

Defendants.

PROCEEDINGS

BEFORE THE HONORABLE EDWARD A. SERVITTO, JR., JUDGE

Mount Clemens, Michigan - September 25, 2017

APPEARANCES:

For the Plaintiff: CHRISTOPHER R. BARATTA
120 Market St.
Mt. Clemens, MI 48043
586-469-1111

For the Defendant: STEPHANIE BURNSTEIN

39475 Thirteen Mile Road, Ste. 203
Novi, MI 48377
248-994-0060

MARY T. NADER-CIMINI, CSR-2643
Official Court Reporter
40 North Main Street
Mount Clemens, MI 48043
(586) 469-53506
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THE COURT:

Group.

MR.

Mount Clemens, Michigan
September 25, 2017

At about 9:15 a.m.

Livings versus Sage Investment

BARATTA: Good morning, your Honor, Chris

Baratta for the plaintiff.

MS.

BURNSTEIN:

Stephanie Burnstein on behalf

of defendant Sage Investment Group, LLC.

THE

COURT: All

right. We have several

motions, the first is the stay of proceedings. The

Court's going to deny it.

MS.

BURNSTEIN:

week, but I understand.

MR.
MS.
THE
next week?
MR.
THE
this regard,
proceedings.
MS.

order.

That was actually for next

BARATTA: October 2nd.

BURNSTEIN:

COURT: Any

That's okay, understood.

reason to put this over until

BARATTA: No, no reason.

COURT: I read both your pleadings in

the Court's

BURNSTEIN:

not going to stay the

Understood. I'll enter an
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THE COURT: The next is motions in limine.
The first relates to the medical services that were
provided to plaintiff and what evidence associated
with these -- with the medical treatment billing are
admissible during the course of the trial.

MR. BARATTA: Judge, there are a couple of
motions. Frankly, I don't know which motion you're
referring to. There's plaintiff's motion, let me read
the title for it, to preclude reference to or
reduction for insurance discounts and collateral
source benefits.

THE COURT: Yes.

MR. BARATTA: That's probably the largest
motion, paper wise.

MS. BURNSTEIN: That motion, your Honor, does
touch on two other motions that were defendant's.

THE COURT: It does. It's the collateral
source rule and collateral source rule is, as this
Court interprets the collateral source rule, plaintiff
is entitled to introduce at trial all expenses.
Following a verdict and before judgment, it is the
responsibility of the Court to then reduce any
judgment by the amounts associated with the collateral
source, and that's the way the Court reads.

So you're not precluded from introducing the
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total amount of bills incurred by the plaintiff, but
it is the obligation of the Court to reduce.

MR. BARATTA: As I understand your ruling
today, you're indicating plaintiff will be able to
present evidence that she had the past medical
expenses of 425,000 and change, as I've indicated in
my brief. You've also indicated that the issue of
post verdict reduction is something that the Court
will consider afterwards. I would like to ask the
Court if the Court would reserve that decision until
I've had an opportunity to brief it. Plaintiff
respectfully disagrees with the Court's assessment as
this is not a med mal case where the legislation was
recently enacted to address that issue. This is a
general negligence claim.

THE COURT: It is, and the Court is aware --
the Court is aware of -- you both cited MCL 600.6303.

MS. BURNSTEIN: Correct.

THE COURT: 6303, 6307 and 6306. Both are
cited by plaintiff and defendant. The Court's review
of both statutory provisions enables the Court to make
a determination after the verdict.

MS. BURNSTEIN: Your Honor, the only other
thing I'd like to request that was part of my response

to the collateral source that if plaintiff does bring
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up the collateral source and opens that door, that

defendant be allowed to address those issues in front

of the jury.
THE COURT: What issues?

MS. BURNSTEIN: That if he brings up the

collateral sources of workers' compensation and those

setoffs during trial, we don't have an intention of

bringing those up on our own, but if that's presented

to the jury by plaintiff.

THE COURT: They are not to be brought up.

MS. BURNSTEIN: Okay.

MR. BARATTA: Judge, we don't have any
intention of bringing that up.

MS. BURNSTEIN: And just for clarification,
since there's two other motions similar, I assume,
your Honor, my motion for -- motion in limine

regarding the balance bills is denied and the

plaintiff can present the full bill, is that correct?

THE COURT: Correct.

MS. BURNSTEIN: And the other motion, your
Honor, was regarding collateral estoppel, is that a
separate issue that you want to address?

THE COURT: It is a separate issue and the
Court —-- the collateral estoppel relates to the

workers' comp settlement and the Court does not
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believe that we have privity here and the Court does

not believe collateral estoppel is appropriate under

the circumstances and the motion is denied.

MS. BURNSTEIN:

Understood.

MR. BARATTA: You probably notice the

defendant's motion to preclude reference to insurance

and insuring agreements.

that motion.

We have no opposition to

THE COURT: The parties so agree.

MS. BURNSTEIN:
And, your Honor,

motions —-- there's three

Absolutely.

I believe there's two other

other motions.

Your Honor,

there is defendant's motion in limine to preclude

reference to snow removal fees and payments. If you

want to start with that one --

THE COURT: I tend to agree with defendant.

The relationship -- the issue is whether or not there

was snow removal and to what extent there was snow

removal, not the amount of compensation.
plaintiff's position that somehow the employer of the
plaintiff was unaware of the relationship between the
snow removal, T & J Snow Removal organization and the
defendant herein and was making payments that included

his ostensibly share of the cost for snow removal and

It 1is

maintenance. That may be a cause of action between
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the two of them, and what their relationship was
between the employer, the tenant and the defendant
here, the landlord isn't really relevant and really
the credibility issue isn't applicable. The Court 1is
not going to allow reference to the contract for
payments.

MS. BURNSTEIN: Thank you, your Honor.

MR. BARATTA: Judge, if I could just respond,
I think that it is relevant for several reasons, as I
indicated on page six. Obviously there's an issue of
the landlord being not able to delegate all of its
duties and maintenance of a premises. But recall,
Judge, we have the testimony of the landlord
indicating that he paid composition to the snow
removal contractor, so it's not the plaintiff's

employer. It's the snow removal contractor. Under

that scenario, if the snow removal contractor counters

and says under oath, "No, I never charged Sage
Investment any money for snow removal," one of the

elements of the claim is maintenance of the premises.

One of the issues is the effectiveness of the contract

between the snow removal contractor and the land
owner.
So, in my brief, Judge, I indicate, you know,

whether or not the plowing for Grand Dimitri's was
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really a priority since there was actually not
compensation paid for the snow removal services. The
issue of no salting occurring on the premises during
that entire winter is also relevant --

THE COURT: That 1s relevant.

MR. BARATTA: -- to see what steps were taken

to maintain the premises in light of the fact that
Sage Investment didn't pay anything to maintain the
premises.

We also have defendant Sage trying to make
the relationship between his company and the snow
removal contractor appear more professional, Judge,

than it actually was. We have Sage deceiving his

tenants, the plaintiff's employer, forcing them to pay

for services that he didn't incur bills for.

We also have an issue, Judge, as far as
relevance goes, that T & J, the snow removal
contractor did at this particular plaza.

So, Judge, I would respectfully disagree and
indicate that the credibility of the defendant on the
central issue of maintaining the premises is not only
relevant but probative to so many issues as to the
type of maintenance and the quality of maintenance
that were provided on the premises.

THE COURT: Those things are certainly
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relevant to the type of maintenance, the extent of th

e

maintenance and the relationship between the landlord,

defendant herein, and the snow removal company. All
those things are relevant that you point out, that
indeed was there salting, I don't know if there was
salting. There's a question of whether or not there
was salting.

MR. BARATTA: It's admitted that there
wasn't.

THE COURT: And I do understand your point
that, look, this was a gratuity for the landlord.

MR. BARATTA: So common sense wise, if he
didn't pay consideration for snow removal services an
salting was an extra charge he wasn't going to be
charged for in the next place, I think the jury needs
to understand the whole basis behind the relationship
In other words, as a land owner you're not paying for
snow removal services, so why not have your contracto
throw out some salt that could potentially have
alleviated the problem? That's the central issue in
this case, Judge.

THE COURT: It is a very important issue.

d

r

MR. BARATTA: So I don't understand how I can

do that.

THE COURT: It is.

10
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MS. BURNSTEIN: Your Honor, as you noted,

payment though isn't. Whether the services were

performed is. And plaintiff even admitted
services were performed.
THE COURT: Apparently they don't

services were performed.

those

admit

MS. BURNSTEIN: Plaintiff does. She says

that every time it snowed, they plowed. So he can

have questions about whether that was done,

but it

the

doesn't matter about payments, as your Honor already

noted.

THE COURT: If salting is not an issue,

salting is not an issue, that there was no

salting,

then I would agree, and you have the absolute right to

ask that snow removal was a gratuity.

MR. BARATTA: Right, "Since you didn't pay

for snow removal, why didn't you just throw salt in

there?"

MS. BURNSTEIN: But if I may add,

my clien

says he did pay for that. So he has no evidence.

has no actual proof.

t

He

THE COURT: There's evidence saying he didn't

pay for it. But then it becomes an issue,

you pay? What were the terms?"

"How did

MR. BARATTA: I cite the testimony of the

11
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snow removal contractor,

defendant for anything.

THE COURT:

sort of quid pro quo.

MR. BARATTA:

defendant's restaurant.

THE COURT:
the intention of the defendant that they paid for the
salting services,

to get into. Now,

right to get into.

MR. BARATTA:

THE COURT:

MR. BARATTA:

he never charged the

So, Judge,

There's quid pro quo.

But he did say there was some

He had a house in common with

If it is

then I think that they a have right

the settlement they don't have a

That's a separate motion.

if the defendant

indicates that he paid for salting, then the

defendant's motion is going to be granted.

THE COURT: Yes,

because then you have a

right to figure out how he paid for it and what were

the terms of the payment and what was the extent of

the obligation.

MR. BARATTA:

for salting, then the issue of the payment on the

underlying contract is relevant.

THE COURT: No,

Which we're going to get shortly.

But if the defendant didn't pay

on snow removal that they did

and your client admits they would now plow the snow.

12
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MS. BURNSTEIN: Correct.

THE COURT: Your client admits that.

MR. BARATTA: Judge, we have the records of
the snow removal contractor. We know when the snow
removal contractor came. That's not in dispute.

THE COURT: Right.

MR. BARATTA: So, for example, the snow
removal contractor came three days before this
incident occurred. The issue, as I already stated,
Judge, is the attempt by the defendant to make the
relationship appear more professional than it was. It
goes directly to the quality of the services that were
provided. In other words, if you are a snow removal
contractor and you have six paying clients and one who
you're doing it on the side for free --

THE COURT: That's not the issue. The issue
isn't was it removed. The snow was plowed. The job
was never good. They admitted they never get to the
cement. All testimony was that that -- I assume they
had skids on their plows or whatever the cause may
have been, that he did not plow the -- the fact that
he got dinner instead of cash really doesn't matter.
That part doesn't matter.

If, however, they claim that based on their

relationship salting was to occur, then it does

13
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matter.

MR. BARATTA: For example, Judge, Jjust to
clarify, if the landscape contractor says it was up t
the defendant to determine if there was salting, and
the defendant says, "I left it up to the discretion o
the snow removal contractor --"

THE COURT: Then you have a right to get int
their arrangement.

MR. BARATTA: Thank you.

THE COURT: You have a right.

MR. BARATTA: For clarification for the
order, would you like it to say it's granted.
However, 1f defendant contends at trial that they had
the salting services paid for, then plaintiff can ask
questions regarding --

THE COURT: And if he puts the burden on the
salting -- on the contractor, yes, then the
relationship becomes an issue.

MS. BURNSTEIN: I'll make an order, your
Honor.

MR. BARATTA: So, in other words, if there 1
a dispute between defendant and the contractor as to
what was required for maintaining the premises, then
it's relevant.

THE COURT: Relevant.

O

f

O

S

14
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MR. BARATTA: Thank you, Judge.

MS. BURNSTEIN: Your Honor, the next motion
was defendant's motion to preclude plaintiff from
arguing the condition was not open and obvious.

THE COURT: I did rule on that.

MS. BURNSTEIN: You did, your Honor, on --

THE COURT: I already ruled that it was open
and obvious.

MS. BURNSTEIN: Correct.

THE COURT: And the ruling is applicable.
That was the ruling of the Court. However, it was
also the ruling of the Court that the situation was
unavoidable because that's where employees had to
park.

MS. BURNSTEIN: Exactly, and that's why I
wanted to limit this for trial because we obviously
don't need to get into the issue of open and obvious
for the jury if they are only dealing with effectively
unavoidable.

MR. BARATTA: Judge, there are two theories
as to why the plaintiff fell. We know that the lot
was completely covered in ice and snow and unavoidable
because they she had to go to work. We know that.

But if you actually look at the testimony of

Shekani (ph), the plaintiff's employer who came out

15
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afterwards, he discovered that where plaintiff fell

there was an accumulation of water over a drain. He

took some sticks and he broke the ice over the drain

and freed the water, so to speak. This isn't a new

theory. This is in fact at the hearing for the motion

for SD defense counsel said, "She indicates it was

water and ice near a drain that she walked in that

caused her fall." This i1s from the transcript back in

June. This is what we argued against the motion for

summary disposition.
So —--

THE COURT: But I did rule,

open and obvious. Ice and snow, 1if there's ice under

I did rule it was

the snow, whether the ice accumulated there, it's

there. It wasn't remedied.

MR. BARATTA: I understand, but so the

Court's saying I'm not entitled to present an

alternate theory? In other words, she saw the open

and ice. We can admit that. But what she didn't see

was the standing water over the blocked drain.

not open and obvious, so the jury can determine that

and also I have an alternative argument.

MS. BURNSTEIN: Your Honor,

that's amending

That'

S

their complaint. The complaint was she fell during an

ice and snow covered parking lot.

16

INd #1:1+:S 0202/8/L DSIN AQ AFATADAY

A J 17 \T 1T J0

INNA O7 C+' 7T JTOZ/CZ INT AONIA _&ﬂ AJA 1T

rViQaO Jo"OUVv U ZTUU//UU/UTY VOUJUTY

MARY T. NADER-CIMINI, CSR-2643

000036a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

F: Trial Court Oral Argument Transcript

MR. BARATTA: This was all during discovery.

THE COURT: And it was open and obvious.
Whether there's water over the ice or not, it's still
open and obvious.

MR. BARATTA: So the only question is whethe
it was unavoidable for purposes of trial.

THE COURT: Yes.

MS. BURNSTEIN: Thank you.

MR. BARATTA: Whether she had to go to work?

THE COURT: Yes.

MS. BURNSTEIN: And one more motion,
plaintiff's motion.

MR. BARATTA: This is our motion for two
things, to preclude reference to or evidence of
settlement as to T & J.

THE COURT: Your motion is granted that it i
not relevant.

MS. BURNSTEIN: Your Honor, the only thing I
want to know is we're still allowed to discuss their
liability pursuant to now it's nonparty fault. We
have no intention of referring to the settlement.

MR. BARATTA: Or the amount or the fact the

case settled.

r

S

MS. BURNSTEIN: We have no intention of doing

that.

17
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MR. BARATTA: Thank you, Judge. We have a

conference tomorrow.

THE COURT: Yes.

MS. BURNSTEIN: There's actually another part

of that motion.

THE COURT: Eastpointe is not a
consideration.

MR. BARATTA: They're out.

THE COURT: And not a consideration. And
there is no issues of nonparty at fault associated
with Eastpointe.

MS. BURNSTEIN: Absolutely.

THE COURT: We have a conference tomorrow.

It's our pretrial conference?
MS. BURNSTEIN: It is.
MR. BARATTA: Right.
THE COURT: Have we exchanged our jury

instructions?

MS. BURNSTEIN: We're actually meeting right

after this, your Honor. I prepared some for Counsel

to look and we're going to try to agree with some

stipulations before tomorrow as well.

THE COURT: We'll go through those things and

see where we are.

MR. BARATTA: We have doctors' depositions

18
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for the next week and a half, so we don't any

objections to address since they haven't occurred yet.

THE COURT: All right.
MR. BARATTA: Thank vyou.
MS. BURNSTEIN: Thank you.

(Proceedings concluded at 9:33 a.m.)

19
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STATEMENT OF ORDER APPEALED FROM

On February 26, 2019, the Court of Appeals upended decades of settled premises liability
common law and case law in a two-to-one opinion and order, boldly and incorrectly suggesting
“[1]t simply cannot be the law that a premises owner can render an all-encompassing hazard on the
property ‘effectively unavoidable’ by claiming no one should come near the property.” (Exhibit
A, opinion and order from the Michigan Court of Appeals dated February 26, 2019) The majority
of that Court suggested it “cannot be the law” despite the dissent’s clear and correct articulation of
this Court’s binding precedent. Respectfully, the majority’s suggestion of what the law “simply
cannot be” is judicial overreach and a misinterpretation of this Court’s 20 year approach to the
open and obvious doctrine and its limited exceptions. Indeed, the Court of Appeals’ majority
opinion conflicts with at least this Court’s opinions in Lugo v Ameritech, 454 Mich 512; 629 NW2d
384 (2001), Perkovig v Delcor Homes-Lake Shore Pointe, Ltd, 466 Mich 11; 643 NW2d (2002),
and Hoffner v Lanctoe, 492 Mich 450; 821 NW2d 88 (2012), not to mention numerous published
and unpublished opinions of the Court of Appeals.

The majority opinion and order appealed from quite simply redefines the open and obvious
arithmetic by drastically enlarging the narrow exceptions (i.e., “special aspects”) that were
discussed by this Court in its seminal decision, Lugo. The Lugo decision, which accurately
identified common law premises liability, has stood the test of time; that is, it stood the test of time
until February 26, 2019 wherein a majority opinion improperly found that Lugo and its limited
exceptions to the open and obvious doctrine “simply cannot be the law.” Defendant-Appellant is
appealing that opinion and order, and asking that this Court restore common law premises liability
to what it has consistently and historically been, and find that the exceptions to the open and

obvious doctrine are limited and inapplicable to the case at bar.

v
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STATEMENT OF APPELLATE JURISDICTION

This Honorable Court has jurisdiction to hear and decide the Defendant-Appellant’s appeal
pursuant to MCR 7.305(B)(5)(a) and (b). This appeal is from a two-to-one decision of the Court
of Appeals that affirms the trial court’s denial of the Defendant-Appellant’s motion for summary
disposition brought pursuant to MCR 2.116(C)(10). The Court of Appeals’ majority opinion
conflicts with multiple Michigan Supreme Court decisions, is clearly erroneous and will cause

material injustice.
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STATEMENT OF QUESTION PRESENTED FOR REVIEW

WHERE A SNOW AND ICE CONDITION IN A COMMERCIAL
PARKING LOT WAS OPEN, OBVIOUS AND KNOWN TO EXIST
BY THE PLAINITFF PRIOR TO EXITING HER CAR, WAS THE
CONDITION EFFECTIVELY UNAVOIDABLE?

The trial court ruled: No
The Court of Appeals ruled: No
Defendant-Appellant responds: Yes
Plaintiff-Appellee responds: No

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY
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INTRODUCTION

This Court has in its prior decisions precisely summarized the problem presented in this
appeal. Hoffner v Lanctoe, 492 Mich 450, 821 NW2d 88 (2012). In Hoffner, this Court
summarized the question with which it was presented as follows:

Michigan, being above the 42nd parallel of north latitude, is prone
to winter. And with winter comes snow and ice accumulations on
sidewalks, parking lots, roads, and other outdoor surfaces.
Unfortunately, the accumulation of snow, ice, and other slippery
hazards on surfaces regularly traversed by the citizens of this state
results in innumerable mishaps and injuries each year. This case
tests the extent of a premises owner's liability for one of those
winter-related accidents. In this case, plaintiff recognized the danger
posed by ice on a sidewalk, yet chose to confront the hazard in an
ultimately unsuccessful effort to enter the premises. Plaintiff claims
that the premises' owners should be liable for her injuries, while the
premises' owners argue that they are not liable because plaintiff's
accident occurred as the result of an ordinary, open and obvious
condition.

Id., at 454-455. This Court in Hoffner “rejected plaintiff’s argument that the hazard in this case
was effectively unavoidable because plaintiff had a business interest in entering the premises.”
This appeal presents the identical problem, as the Plaintiff has complained she had a business
interest in entering Grand Dimitres’ restaurant on February 26, 2014, a day upon which she slipped
and fell in an allegedly icy parking lot while going to work.

Yet, the Court of Appeals’ majority opinion turned a blind eye to Michigan Supreme Court
precedent when it expanded the scope of the limited exceptions to the open and obvious doctrine.
In truth, “this case is unremarkable both in its simplicity and its frequent occurrence in Michigan.”
Id., at 455. The facts themselves are not compelling or different than any of the many other snow
and ice cases that this Court and the Court of Appeals has dismissed with frequency over the past

20 or more years.
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What sets this case apart is the visceral attempts by the trial court, Court of Appeals and
the Plaintiff to rip open the very limited and narrow exceptions to the open and obvious doctrine.
That doctrine, which is rooted in common law and was explained in detail by this Court in Lugo v
Ameritech, 464 Mich 512; 629 NW2d 384 (2001), permits a finding of a duty where there are
“special aspects.” Both in Lugo and as discussed by this Court in more recent decisions, the special
aspects exceptions to the open and obvious doctrine are limited. See, e.g., Hoffner, 492 Mich at
468. (“Unavoidability is characterized by an inability to be avoided, an inescapable result, or the
inevitability of a given outcome. Our discussion of unavoidability in Lugo was tempered by the
use of the word “effectively,” thus providing that a hazard must be unavoidable or inescapable in
effect or for all practical purposes.”) (emphasis in original)

Here, as with a number of other precedentially binding cases that were not followed by the
majority, the Plaintiff had options that made the known icy condition of the subject parking lot
avoidable. Those options were never discussed or mentioned in the majority opinion, which is
sufficient basis to reverse since those options are pivotal in determining whether special aspects
existed a priori.

The Defendant has argued a number of options the Plaintiff could have chosen, including,
for example:

Remain in her vehicle until the condition was remedied;

Return to the property when the condition was resolved;

Use her cell phone to call others for assistance;

Park closer to one of two front doors; or

Park parallel to one of the covered, cleared and salted sidewalks.

M S

Any one of those options is sufficient to defeat a special aspects claim because any one of them
render the condition avoidable. However, the Court of Appeals majority declined to follow Lugo,

Hoffner, Perkovic v Delcor Homes-Lake shore Pointe, Ltd, 466 Mich 11; 643 NW2d 212 (2002),
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and the plethora of other cases that warrant dismissal, and instead opted to find that those cases
“simply cannot be the law.” The majority, however, does not have the luxury of ignoring binding
precedent, as the dissent points out. Consequently, summary disposition should be granted to the
Defendant and this case should be remanded for entry of a final dismissal order.

STATEMENT OF FACTS

Introduction

This is a standard, run-of-the-mill slip and fall on snow and ice case that has been
needlessly complicated by diversions that have no business being discussed under the objective
open and obvious doctrine. Plaintiff-Appellee (hereinafter “Plaintiff”) slipped and fell on snow
and ice as she walked from her vehicle into the restaurant at which she was employed as a waitress.
The Plaintiff admitted she saw ice, snow and water allegedly covering the entire parking lot when
she arrived and even before she got out of her vehicle. Instead of parking closer to one of the three
entrances to the restaurant, the Plaintiff chose to park 70 feet from the rear entrance. In fact, there
were many parking spots available that were closer to one of the entrances, including the two doors
located at the front entrance where two co-workers had successfully entered prior to her arrival.
The Plaintiff had other options at her disposal as well, as is discussed in more detail below. The
Plaintiff’s failure to exercise one of the many other options available to her does not create a duty
to warn under the open and obvious doctrine.
Factual Background

The Plaintiff was a waitress working at Grand Dimitres restaurant for ten years prior to the
subject incident. (Exhibit B, deposition of Plaintiff, p. 19) The Plaintiff routinely parked in the
back parking lot, and did so on the morning of February 21, 2014. She and her counsel insist that

the weather that winter was very snowy, and that as a result, snow and ice accumulated in Grand
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Dimitres’ parking lot. Given that knowledge, the Plaintiff testified she was aware of the condition
of the parking lot for at least two months prior the incident. (Exhibit B. p. 42)

Specifically, Plaintiff testified she was aware that snow and ice “had been accumulating
every day for two months.” (Exhibit B. p. 42) Indeed, she testified that although the snow would
be plowed, she did not see the cement of the parking lot during the wintery months. (Exhibit B, p.
42) That said, the Plaintiff admitted she was personally aware that an icy parking lot could be
slippery as she had slipped in the same lot in the winter prior to this incident. (Exhibit B, p. 87)
Even more telling, the Plaintiff was aware that another individual had fallen in the parking lot the
day prior to her fall. (Exhibit B, p. 117)

On February 21, 2014, the Appellee arrived for work at approximately 5:50 a.m. (Exhibit
B, p. 30) She saw another waitress’ (Deborah Buck’s) vehicle in the parking lot. (Exhibit B, pp.
31-32) The Plaintiff testified:

Q. Did you see the snow coming into the parking lot —
A. Yes.
Q. —on the — let me just finish the question. Did you see the snow
coming into the parking lot?
A. Yes.
Q. Did you know it might be slippery in the parking lot?
A. Yes.
(Exhibit B, p. 32)

At that moment, the Plaintiff was confronted with a number of different options. While
she claims that employees had to use the rear entrance, the record reveals that at least two Grand
Dimitres’ employees used one of the two front entrances on February 21, 2014. (Exhibit C,
deposition of Deborah Buck, p. 22) Thus, one option was to use the front entrance like her co-

workers did. Another, related option was to park nearer the front door, which is covered and salted

by the manager of Grand Dimitres, so as to avoid ice and snow altogether. A third option that the

000050a

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY



G: Appellant's Application for Leave to Appeal to the Michigan Supreme Court

Plaintiff could have chosen, was to use the cell phone she had in her possession (Exhibit B, p. 46)
and call either the restaurant to find out how Ms. Buck and Mr. Spear were able to successfully
enter the restaurant, or, in the alternative, to call either the property manager, the restaurant
manager or the snow removal company to request assistance. Another option would have been for
her to simply wait, given the above-freezing temperatures, for the ice to melt. (Exhibit D, weather
records) Finally, the Plaintiff could have also simply gone home, informed her employer it was
not safe for her to leave her car to get into the restaurant, and then return when it was “safe.”

Although she knew the parking lot might be slippery, the Plaintiff did not choose any of
those options. Instead, she got out of her vehicle (where she was safe) to traverse the parking lot.
(Exhibit B, p. 32) Furthermore, although she knew the parking lot might be slippery, knew she had
a cell phone, knew there was a front parking lot available for use, knew there were two front
doors available to use, and knew that her employer used salt to keep a portion of the sidewalk and
front doors clear, she instead decided to exit her vehicle and walk across the lot she could see and
admittedly knew was “dangerous.” (Exhibit B, p. 34) Even more telling, Plaintiff ultimately called
a co-worker after her fall and requested that the co-worker open the front door of the restaurant for
her, something she could have easily done before her fall. (Exhibit B, pp. 46, 101)

Following the Plaintiff’s fall, her clothes were so wet because of her fall that she returned
home to change them. (Exhibit B, p. 46) She then returned to work, parked in another spot,
safely walked into the restaurant without incident, and completed her shift that day. (Exhibit
B, pp. 49-50) She also worked the following day. Given the multiple successful attempts to go
inside the restaurant by Plaintiff and Grand Dimitres’ employees and customers, it is clear that the
“slippery” parking lot was absolutely avoidable by the Plaintiff even after she refused to exercise

the alternative options she had.
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Procedural History

The Defendant filed a motion for summary disposition in the trial court. (Exhibit E, motion
for summary disposition; Exhibit F, reply brief on motion for summary disposition) The bases of
the motion for summary disposition, which was brought at the end of discovery pursuant to MCR
2.116(C)(10), was the open and obvious doctrine and possession and control. The trial court found
that the snow, ice and water upon which the Plaintiff allegedly fell was open and obvious but
contained special aspects. The trial court also denied the other basis of the Defendant’s motion,
that it was not in possession and control. (Exhibit G, trial court order; Exhibit H, transcript from
hearing on motion for summary disposition)

The Defendant filed an application for leave to appeal to the Court of Appeals after the
trial court denied its motion. (Exhibit I, application for leave to appeal) The application for leave
was unanimously granted by the Court, and the Defendant’s brief on appeal and reply brief on
appeal followed in short order. (Exhibit J, brief on appeal; Exhibit K, reply brief on appeal) Oral
argument in the Court of Appeals was held on September 6, 2018. (Exhibit L, Court of Appeals
docket, entry 50)

The Court of Appeals’ opinion and order (hereinafter “majority opinion”), concurring
opinion and opinion concurring in part and dissenting in part (hereinafter “dissenting opinion™)
were issued on February 26, 2019. (Exhibit A; Exhibit M, concurring opinion; Exhibit N, opinion
concurring in part and dissenting in part) As is noted supra, the majority opinion cites binding
precedent from this Court and the Court of Appeals, but improperly applies and outright refuses
to acknowledge that this area of law is well settled: “It simply cannot be the law that a premises
owner can render an all-encompassing hazard on the property ‘effectively unavoidable’ by

claiming that no one should come near the property.” Notably, the Defendant did not make the
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argument that no one should visit the premises; instead, the Defendant focused on the other options
the Plaintiff had to enter the premises safely based upon the record evidence.!

The concurring opinion that was issued in this matter attempts to distinguish the case law
of this Court and the Court of Appeals. The concurrence, particularly when discussing Bullard v
Oakwood Annapolis Hosp., 308 Mich App 403, 864 NW2d 591 (2014), states the plaintiff there

“had several means to avoid the icy condition.”?

As is discussed above, and analyzed in greater
detail infra, the Plaintiff here also had several means to avoid the icy condition.

Of the three opinions, the dissent was the only one that focused on what the binding law is
and not what it should be. It analyzed precedent, worked through analogous factual situations and
arrived at a conclusion that was consistent with both. The dissent lacked a clear desire to justify a
conclusion, as both the majority opinion and the concurring opinion objectively seem to do.

The Defendant filed a motion for reconsideration and highlighted three bases:

1. The Court of Appeals incorrectly described the location of the fall in an attached picture

within its opinion, an error which limited the areas the Plaintiff could have parked and

options she had to avoid the icy condition.

2. The majority erred in failing to adhere to binding precedent from both this Court and
Michigan Supreme Court precedent related to “effectively unavoidable.” Indeed, by

! This is not to say that the issue of Plaintiff leaving the premises altogether without exiting her vehicle was not
discussed at oral argument. To be fair, the issue was raised at oral argument after counsel received a question from
the panel related to that very issue. And while that certainly is an option that was available to the Plaintiff as binding
precedent from this Court has held, Hoffner, 492 Mich 450, the Defendant chose not to rely only upon that one option
during oral argument. Thus, it is unfair and incongruent for the Defendant’s argument to be thematically phrased as
“no one should come near the property.”

2 The Defendant actually disputes outright the concurrence’s suggestion that the plaintiff in Bullard had “several
means to avoid the icy condition.” As the Court in Bullard stated, “Part of [plaintiff’s] property maintenance duties
included testing the hospital’s five generators, which Bullard did on a monthly basis. One of the generators is located
on the hospital roof and is not easy to access — servicing it required Bullard to climb an indoor ladder to reach the
roof, open a hatch, cross a stone walkway, scale another ladder, cross a metal catwalk to the generator, and finally
walk across three 2 x 8 planks to reach the generator’s control panel. The planks, which are the only way to reach
the control panel, are not secured and are approximately 5 to 6 feet above the roof.” What the plaintiff actually
had in Bullard were options that he could have chosen to avoid going where he subjectively felt compelled to go,
which is discussed in more detail, infra.

3 In addition to commenting on the fact that the state of the law in Michigan “simply cannot be,” the concurring opinion
demonstrates obvious frustration with the law in this area: “And no one — at least not yet — has suggested that plaintiff
should have worn a jet pack or come to work hours early and salted the parking lot herself so that when she returned
for her shift the dangerous conditions would have abated.”

7
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suggesting that “[i]t simply cannot be the law that a premises owner can render an all-
encompassing hazard on the property ‘effectively unavoidable’ by claiming no one
should come near the property” the majority drastically expanded the limited
exceptions to the open and obvious doctrine.

3. The majority was distracted by Court of Appeals and Michigan Supreme Court
precedent that employees are not obligated to encounter open and obvious conditions
and instead failed to focus on the many alternatives the Plaintiff had to avoid the icy
condition.

(Exhibit O, motion for reconsideration) The Defendant’s motion was denied, again on the basis

of a two-to-one decision. (Exhibit P, order denying reconsideration) This appeal has followed.

LAW AND ARGUMENT

The Plaintiff clearly had alternative options on February 21, 2014 that made the icy parking
lot avoidable. Those options, which are based upon binding precedent from this Court and the
Court of Appeals included:

Remain in her vehicle until the condition was remedied;

Return to the property when the condition was resolved;

Use her cell phone to call others for assistance;

Park closer to one of two front doors; or

Park parallel to one of the covered, cleared and salted sidewalks.

M

The focus implemented by the trial court and the Court of Appeals was not to review what the
Plaintiff could have done but focused, improperly, on what she did.

The proper analysis under the open and obvious doctrine absolutely requires the Court to
view the evidence objectively to determine whether there were alternatives to encountering an
allegedly dangerous condition. Here, there were alternatives, but neither the trial court nor the
Court of Appeals discussed why or how they were inadequate despite the record evidence. As the
Defendant has consistently argued throughout this matter, the icy parking lot was avoidable given
the numerous options the Plaintiff had available to her and, therefore, this Court should accept the

present application to address those and reverse the trial court and Court of Appeals’ orders.
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1. Standard of Review

A motion under MCR 2.116(C)(10) tests the factual sufficiency of the complaint. In
evaluating a motion for summary disposition brought under this subsection, a trial court considers
affidavits, pleadings, depositions, admissions, and other evidence submitted by the parties, MCR
2.116(G)(5), in the light most favorable to the party opposing the motion. Maiden v Rozwood, 461
Mich 109, 120, 597 NW2d 817, 823 (1999). Where the proffered evidence fails to establish a
genuine issue regarding any material fact, the moving party is entitled to judgment as a matter of
law. MCR 2.116(C)(10); MCR 2.116(G)(4). Quinto v Cross & Peters Co, 451 Mich 358, 547
NW2d 314 (1996).

The application for leave to appeal to the Michigan Supreme Court must show that, “...in
an appeal of a decision of the Court of Appeals, (a) the decision is clearly erroneous and will cause
material injustice, or (b) the decision conflicts with a Supreme Court decision or another decision
of the Court of Appeals.” MCR 7.305(B)(5). The Michigan Supreme Court reviews de novo the
trial court’s decision to grant or deny summary disposition. McDonald v Farm Bureau Ins Co, 480
Mich 191, 196-97, 747 NW2d 811, 815 (2008) (citation omitted). In making this determination,
the Court reviews the entire record to determine whether defendant was entitled to summary
disposition. Maiden, 461 Mich at 118. When reviewing a grant of equitable relief, an appellate
court will set aside a trial court’s factual findings only if they are clearly erroneous, but whether
equitable relief is proper under those facts is a question of law that an appellate court reviews de

novo. Blackhawk Dev Corp v Village of Dexter, 473 Mich 33, 40, 700 NW2d 364 (2005).

000055a

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY



G: Appellant's Application for Leave to Appeal to the Michigan Supreme Court

II1. Recitation and Analysis of Michigan Premises Liability Law

Michigan premises liability law is well-known given that it arises out of the common law
and, to the extent it was necessary, has been well-defined by this Court in recent years. Pertinent
to the discussion here, the open and obvious doctrine was clarified by this Court in Lugo v
Ameritech, 464 Mich 512; 629 NW2d 384 (2001). While Lugo is seminal premises liability law,
and therefore a recitation of its facts and analysis is likely rote, its correct application is of critical
importance to the present matter.

In Lugo, the plaintiff “was walking through a parking lot... when she apparently stepped
in a pothole and fell.” Id., at 514. The plaintiff testified that she was not paying attention to where
she was walking because she was focused on a truck that was in the parking lot. The defendant
moved for summary disposition which was granted by the trial court but reversed by the Court of
Appeals. This Court reversed the holding of the Court of Appeals and reinstated the trial court’s
order.

Typically, Lugo is cited more for the standard to ascertain whether a condition is open and
obvious. Whether the condition at issue was open and obvious is not in dispute in this appeal.
Indeed, Plaintiff has not cross-appealed the trial court’s ruling that the icy parking lot she knew
was icy was open and obvious. Thus, there is no need to delve into what constitutes an open and
obvious condition.

However, Lugo also provides the standard for the exceptions to the open and obvious
doctrine, that is, what “special aspects” of an open and obvious condition create a duty to warn
when one would otherwise not exist. The Court eloquently explained this in its opinion as follows:
“[T]he general rule is that a premises possessor is not required to protect an invitee from open and

obvious dangers, but, if special aspects of a condition make even an open and obvious risk

10
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unreasonably dangerous, the premises possessor has a duty to undertake reasonable precautions to
protect invitees from that risk.” Id., at 517.

To determine what special aspects of a condition there are that render an open and obvious
condition unreasonably dangerous, the Court provided the following examples:

An illustration of such a situation might involve, for example, a
commercial building with only one exit for the general public where
the floor is covered with standing water. While the condition is open
and obvious, a customer wishing to exit the store must leave the
store through the water. In other words, the open and obvious
condition is effectively unavoidable. Similarly, an open and
obvious condition might be unreasonably dangerous because of
special aspects that impose an unreasonably high risk of severe
harm. To use another example, consider an unguarded thirty foot
deep pit in the middle of a parking lot. The condition might well be
open and obvious, and one would likely be capable of avoiding the
danger. Nevertheless, this situation would present such a substantial
risk of death or severe injury to one who fell in the pit that it would
be unreasonably dangerous to maintain the condition, at least absent
reasonable warnings or other remedial measures being taken. In
sum, only those special aspects that give rise to a uniquely high
likelihood of harm or severity of harm if the risk is not avoided will
serve to remove that condition from the open and obvious danger
doctrine.

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY

Id., at 518-19. Applying the doctrine to a common, everyday pothole at issue in that case, the Lugo
Court dismissed the plaintiff’s complaint because there was no finding of special aspects.

The next case to take particular focus on the issue of specials aspects was this Court’s
opinion in Hoffner v Lanctoe, 492 Mich 450, 821 NW2d 88 (2012). This Court in Hoffner was
presented with an incredibly similar situation as it has once again been faced with here:

Michigan, being above the 42nd parallel of north latitude, is prone
to winter. And with winter comes snow and ice accumulations on
sidewalks, parking lots, roads, and other outdoor surfaces.
Unfortunately, the accumulation of snow, ice, and other slippery
hazards on surfaces regularly traversed by the citizens of this state
results in innumerable mishaps and injuries each year. This case

11
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tests the extent of a premises owner's liability for one of those
winter-related accidents. In this case, plaintiff recognized the danger
posed by ice on a sidewalk, yet chose to confront the hazard in an
ultimately unsuccessful effort to enter the premises. Plaintiff claims
that the premises' owners should be liable for her injuries, while the
premises' owners argue that they are not liable because plaintiftf's
accident occurred as the result of an ordinary, open and obvious
condition.

Id. at 454-455. The Court recognized the rather banal nature of the facts and circumstances that
led the litigants to the Hall of Justice. “In may regards, this case is unremarkable both in its
simplicity and its frequent occurrence in Michigan. Yet there has been some confusion
surrounding the application of the open and obvious doctrine to wintry conditions.” /d., at
455. (Emphasis added).

Thus, this Court accepted the defendant’s application for leave to appeal to take the
opportunity to clarify the interplay between the open and obvious doctrine and snow and ice
conditions, and in so doing, analyzed specifically what “special aspects” make an open and
obvious condition otherwise unreasonably dangerous. The Court began its analysis by recognizing
that “[p]erfection is neither practicable nor required by the law....”. Id., at 460. Thus, people
remain responsible for taking reasonable precautions for their safety, which is the impetus behind
the open and obvious doctrine. I/d. The open and obvious doctrine “is an objective standard,
calling for an examination of the objective nature of the condition of the premises at issue.” Id.
(Internal quotations and citations omitted). Quoting Lugo, this Court reiterated that when
determining whether a condition contains special aspects, “it is important to maintain the proper
perspective which is to consider the risk posed by the condition a priori, that is, before the incident
involved in a particular case.” Id., quoting Lugo, 464 Mich at 518 n. 2.

When, as here, wintry conditions are found to be open and obvious, “premises owner’s

duties are considerably narrowed.” Id., at 464. This Court utilized the Court of Appeals’ decisions
12
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in Joyce v Rubin, 249 Mich App 231; 642 NW2d 360 (2002); Corey v Davenport College of
Business (On Remand), 251 Mich App 1; 649 NW2d 392 (2002); and Robertson v Blue Water Oil
Co, 268 Mich App 588; 708 NW2d 749 (2005)* to elucidate when “effectively unavoidable”
special aspects arise. Id., at 465-468. Then, in its discussion and application of the relevant law,
the Court found that “[u]navoidability is characterized by an inability to be avoided, an inescapable
result, or the inevitability of a given outcome.” Id., at 468. In choosing to use “effectively” to
further define unavoidability, this Court further recognized that an open and obvious hazard “must
be unavoidable or inescapable in effect or for all practical purposes.” Id. (Emphasis in original)
On that basis, the Court found that the icy condition, located directly in front of the

defendant’s only entrance was open and obvious and did not contain special aspects so as to impose
a duty on the defendant. In response to the very arguments that have been set forth in this case by
the plaintiff, trial court and Court of Appeals (i.e., the Plaintiff had a particular pecuniary interest
in using the premises), this Court stated the following:

We reject these conclusions permitting recovery for a typical hazard

confronted under ordinary circumstances as inconsistent with the

law of this state regarding the duty owed to invitees and premises

owners' resultant liability for injuries sustained by invitees. The law

of premises liability in Michigan provides that the duty owed to an

invitee applies to any business invitee, regardless of whether a

preexisting contractual or other relationship exists, and thus the

open and obvious rules similarly apply with equal force to those

invitees.

Id., at 469. (Emphasis added) However, the Court did not stop there. “Perhaps what is most

troubling regarding the theory of liability advanced by plaintiff is that it would result, if upheld, in

41In discussing Robertson, the Court specifically addressed another issue of incredible importance to the present matter.
The plaintiff in Robertson was attempting to enter a gas station by the only available means when he slipped and fell
on the icy and snowy parking lot. The Court of Appeals reversed a finding of summary disposition in that matter. In
discussing the Court of Appeals’ rationale in Robertson, this Court made specific note that “to the extent that
Michigan courts in Robertson or otherwise alluded to a new breed of business invitee protection, we disavow
that reasoning as inconsistent with traditional principles of premises liability law.” Id., at 472. (Emphasis added)
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an expansion of liability by imposing a new, greater duty than that already owed to invitees.” /1d.,
at 470.

By providing that a simple business interest is sufficient to constitute
an unquestionable necessity to enter a business, thereby making any
intermediate hazard “unavoidable,” plaintiff's proposed rule
represents an unwarranted expansion of liability. It would, in effect,
create a new subclass of invitees consisting of those who have a
business or contractual relationship. Such a rule would transform the
very limited exception for dangerous, effectively unavoidable
conditions into a broad exception covering nearly all conditions
existing on premises where business is conducted. Such a rule would
completely redefine the duty owed to invitees, allowing the
exception to swallow the rule. This proposed rule appears to be an
erroneous extrapolation of the basic principle that invitees are owed
a greater duty of care than licensees or trespassers. Simply put,
Michigan caselaw does not support providing special protection to
those invitees who have paid memberships or another existing
relationship to the businesses or institutions that they frequent above
and beyond that owed to any other type of invitee. Neither
possessing a right to use services, nor an invitee's subjective need or
desire to use services, heightens a landowner's duties to remove or
warn of hazards or affects an invitee's choice whether to confront an
obvious hazard. To conclude otherwise would impermissibly
shift the focus from an objective examination of the premises to
an examination of the subjective beliefs of the invitee.

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY

1d., at 470-471. (Emphasis added). That is, without a doubt, precisely what the Plaintiff, trial court
and Court of Appeals have thus far accomplished in this case.

Indeed, in this case the Plaintiff has argued that her status as an employee of Grand
Dimitres created the unavoidable condition she was “required” to confront. The Hoffner Court
has a direct response to the Plaintiff’s argument. In examining this Court’s ruling in Perkovig
v Delcor Homes-Lake Shore Pointe Ltd., which involved a slippery condition on a roof that the
plaintiff argued he had to encounter because of his job, this Court stated the following:

The unreasonableness of a hazard remains the touchstone for
permitting recovery under the “special aspects” exception to the

open and obvious doctrine. For example, in Perkoviq v. Delcor
Homes—Lake Shore Pointe Ltd., the plaintiff's employment in the
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construction business necessitated that he work around a slippery

condition while preparing to paint a partially constructed home.

Unfortunately, the plaintiff slipped on ice or frost; he pursued a

premises liability claim against the general contractor. This Court

unanimously concluded that the open and obvious doctrine barred

recovery and that no special aspects existed with regard to a typical

slippery condition occasioned by the presence of snow and ice.

Relevant here, it cannot be said that compulsion to confront a hazard

by the requirement of employment is any less “avoidable” than the

need to confront a hazard in order to enjoy the privileges provided

by a contractual relationship, such as membership in a fitness club.

Perkoviq illustrates that an overbroad understanding of effective

unavoidability cannot undermine the historical parameters of the

limited duty owed when the condition is open and obvious.
Id., at 471-472. Given the analysis and legal authority it weighed and as is described above, this
Court in Hoffner determined that even though the plaintiff was forced to confront ice when she
wanted to enter the defendant’s premises, and even though there were no alternative means to enter
the defendant’s premises, the ice was not only open and obvious, but it contained no special aspects
that made the condition unreasonably dangerous. Judgment was thus entered for the defendant.

III.  Application of this Court’s Legal Authority
In this case, we must review the condition of the premises before the Plaintiff’s fall

occurred to determine whether it contained special aspects. According to the Plaintiff, the entire
parking lot was covered in ice. (Exhibit B, page 42) However, her employer used salt at the front
entrances to clear snow and ice from the area. (Exhibit B, page 34) The Plaintiff was asked by
her employer to park in the rear of the lot and enter the back door; however, two employees utilized
reasonable care for their own safety and entered the front door on the morning the Plaintiff fell.
(Exhibit B, p. 40) When the Plaintiff arrived at work that morning, she was in her car, parked in
the lot, and knew there was ice on the parking before she got out. (Exhibit B, p. 32) While she

was in her car, she knew she had her cell phone with her, but did not use it to call for help or to
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find out how the people she knew were inside the restaurant were able to gain access. (Exhibit B,
p. 46)

Under the above factual circumstance, it is evident that the icy parking lot did not contain
special aspects as the condition was absolutely avoidable. First, as was discussed in Hoffner and
held in Perkovic, the Plaintiff’s employment alone did not require her to enter the restaurant. This
is true because she was not effectively trapped inside of her vehicle. She could have used her
vehicle to move it to a different location, including, as the dissenting opinion suggested, anywhere

in Michigan. But, most importantly, she could have used it to move closer to the salted front doors.

She chose not to do that. She instead chose to exit her vehicle. That fact alone does not under any

circumstances require that the defendant be held liable for her eventual fall.

In reality, the Plaintiff, understanding that there was ice in the parking lot, could and should
have investigated each of the three entrances to the restaurant. She should have done so, in an
exercise of reasonable care for her well-being, as required under Michigan law. If she had done
so, consistent with Michigan common law, she could have avoided the condition altogether by

either parking in the front parking lot nearer the two front doors where her employer had placed

salt or, she could have parked parallel to one of the two front doors, exited her vehicle onto the
salted and covered sidewalk near the two front doors, and entered the restaurant.

Plaintiff surely will argue that she did not have a key to either front door. Again, this is of
no theoretical or practical consequence to this matter. Michigan law in its purest form requires
only another avenue of entrance for the open and obvious doctrine to apply. However, in this case,
the Plaintiff had her cell phone and could have used it to call to gain entrance to the restaurant, as

she did after her fall.
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In fact, while sitting in her car the Plaintiff, consistent with applicable case law, could have
used her cell phone to call her co-workers to find out how they successfully got into the restaurant.
Barch v Ryder Transp Services, unpublished Michigan Court of Appeals decision, decided October
20, 2016 (docket no. 327914).° (Exhibit Q)

These are the options the Plaintiff had before she got out of her vehicle. They are the
options that individually are sufficient to find that there were no special aspects to the icy condition
on February 21, 2014. Collectively, they are a formidable grouping of alternatives that bankrupt
the Plaintiff’s argument that she was forced to encounter the icy parking lot upon which she was
eventually injured. However, they were not mentioned by either the majority or concurring
opinions, which is an unusual and unfortunate unforced error that the Defendant respectfully
requests this Court remedy.

IV.  Responding to the Majority Opinion

It is anticipated that the Plaintiff will respond to the present application with full-throated
support for the majority and concurring opinions. The majority opinion, as discussed above, fails
to address the options the Plaintiff had to avoid the icy parking lot. That is certainly the primary
failure of the Court of Appeals’ majority opinion.

However, the majority opinion engages in some judicial activism when it states “[1]t simply
cannot be the law that a premises owner can render an all-encompassing hazard on the property
‘effectively unavoidable’ by claiming no one should come near the property.” (Exhibit A). In that
one sentence, the Court disregarded the above alternatives argued by the Defendant, but also

disregarded Michigan Supreme Court precedent. While the undersigned has never had the honor

5 This Michigan Court of Appeals unpublished opinion is being cited as there is no other published opinion of which
the Defendant is aware that has found that the availability of a cell phone provides yet another option a plaintiff can
utilize to avoid an open and obvious condition.
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of being an appellate judge, it is presumed that there is necessarily some weighing of record
evidence that goes into rendering an opinion and order. Thus, disregarding options such as those
proffered by the Defendant can be forgiven and rectified by this Court. However, rendering an
opinion that flies in the face of not one, but at a minimum two Michigan Supreme Court opinions
that address this very issue is troubling.

At its basic level, this case presents a Plaintiff that was not trapped in her car. She had gas,
keys, a cell phone and everything else necessary to leave the parking spot she chose and could go
literally anywhere else she wanted. To put it in much more simpler terms, the Plaintiff’s entrance
was allegedly blocked in this matter. Juxtaposing that situation with the example in Lugo, where
the only exit was blocked, that difference alone should have been enough to enter judgment in
favor of the Defendant.

However, Lugo is not the only Michigan Supreme Court decision that was discounted by
the majority opinion. The majority also failed to distinguish in any way this Court’s Hoffner
decision. And, not to put too fine a point on it, Hoffner answers all of the questions and concerns
that are presented by this case, and requires entry of judgment in favor of the Defendant. Hoffner
addresses the employment situation here, addresses the duty owed to invitees and specifically
refuses to create a heightened duty for those that have contractual or other relationships on the
premises. To rule as the Court of Appeals has, the Hoffner Court notes, “would impermissibly
shift the focus from an objective examination of the premises to an examination of the
subjective beliefs of the invitee.” Hoffner, 492 Mich at 471. In short, the Michigan Court of
Appeals has attempted previously to render an opinion just like the one attached as Exhibit A, and

this Court has not once, but twice refused it to pass muster. See, e.g., Hoffner and Perkovig. This
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application should be accepted and the Court of Appeals opinion and order should be reversed in
hopes that the third time is the charm.
V. Responding to the Concurring Opinion

The concurring opinion, which by its own admission is a response to the dissenting opinion,
takes an interesting view of the case law cited herein. For example, the dissenting opinion raises
the matter of Bullard v Oakwood Annapolis Hosp, 308 Mich App 403; 864 NW2d 591 (2014). In
the concurring opinion, it states, “In [Bullard], the injured party, who was not employed at the
subject premises, had several means to avoid the icy condition.” (Exhibit M) However, a
dissection of Bullard reveals that not to be the case.

In Bullard, the plaintiff was a contractor working at Annapolis Hospital and on a monthly
basis was required to inspect its five generators as a part of his job duties. As this Court explained,
“One of the generators is located on the hospital roof and is not easy to access — servicing it
required Bullard to climb an indoor ladder to reach the roof, open a hatch, cross a stone walkway,
scale another ladder, cross a metal catwalk to the generator, and finally walk across three 2 x 8
planks to reach the generator’s control panel. The planks, which are the only way to reach the
control panel, are not secured and are approximately 5 to 6 feet above the roof.” Id., at 406. Thus,
Bullard did not have “several means to avoid the icy condition” and instead he was “required” to
go through a maze of ladders and walkways until he eventually came to three planks that were “the
only way to reach the control panel.” Id. Accordingly, the concurring opinion mistakenly
conflated the path that Bullard was “required” to take with the options that Bullard had available
to him a priori to avoid the condition altogether.

Accordingly, when discussing whether the ice on the three planks contained special

aspects, the Court explained as follows:
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Here, the ice on which Bullard slipped was not effectively
unavoidable. In fact, the opposite is true: Bullard had ample
opportunity to avoid the ice. He confronted the ice after making
multiple decisions, any one of which he could have decided
differently and thus avoided the hazard. Bullard was clearly aware
of the potential risks of inspecting the generator on February 23,
because he asked the hospital staff to clear the stone pathway and
wood planks on February 22. He arrived at Oakwood between 4:00
a.m. and 4:30 a.m. on February 23 — a time when it was still dark.
Rather than wait until daylight, Bullard chose to inspect the
generator at this early hour, when it was dark and cold. When he
opened the hatch to the roof, he saw that the pathways to the
generator had been cleared of snow, as he had asked. As noted, the
path to the generator involved a walk across multiple surfaces: a
stone walkway, another ladder, a metal catwalk, and the 2 x 8
planks. Bullard chose to traverse each of these, before eventually
slipping on the ice, falling, and suffering injury.

Accordingly, Bullard’s fall was the end result of choices he
made that could have been made differently. In no way was he
“effectively trapped” by the ice — he consciously decided to put
himself in a position where he would face the ice. After informing
the hospital staff of the roof’s snowy condition, Bullard could have
refused to inspect the generator the next day, and instead waited
until the weather improved — the inspection was a monthly
occurrence and not necessitated by an emergency. On February 23,
he could have waited to inspect the generator until later in the
morning, when daylight might have alerted him to the possible
hazards of doing so. When he reached the roof, he could have turned
back — but he did not. He could have returned inside at any point
on his journey to the generator — at the stone walkway, at the
second ladder, at the catwalk — and sought assistance. And, again,
because his job duties entailed monthly inspections, he had the
option of speaking with his employer or to the hospital staff — as
he did on February 22 — regarding the conditions on the roof.

In sum, there is nothing inescapable or inevitable about
Ballard’s accident. His argument to the contrary, which is that he
was required to face the ice by virtue of his employment is
unavailable, and similar arguments have been rejected by the
Michigan Supreme Court. His job duties did not mandate that he
encounter an obvious hazard.

Bullard could have made different choices that would have
prevented him from encountering the ice, and the ice was
accordingly not effectively unavoidable. The trial court’s ruling that
the ice could be shown to be effectively unavoidable was wrong.
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In the concurring opinion, this analysis is missing. True, the Plaintiff alleges she had to
encounter the icy parking lot in this case because of her employment. However, that is not the
beginning and end of the discussion according to this Court’s precedent. This Court has
consistently stated that a discussion of the options that confront a Plaintiff prior to the incident
must be ascertained when making a decision on the issue of special aspects. The concurring
opinion (and indeed even the majority opinion) did not do that. However, what makes the
concurring opinion even more concerning is the fact that it merely states “in this case plaintiff was
an employee and had to report to work on the morning she was injured” as the basis for
distinguishing Bullard.

In fact, the concurring opinion is comparing apples and oranges. The concurring opinion
mistakenly used the Bullard Court’s analysis of the options available to the plaintiff there and
compared it only to the Plaintiff’s subjective statement that she was “required” to encounter the
open and obvious condition. Instead, to properly follow Bullard’s analysis, the concurring opinion
should have compared the a priori options the Plaintiff had here to the a priori options that Bullard
had. Had the concurring opinion done so, it would have come to the correct conclusion that the
icy condition did not contain special aspects.

The concurring opinion also addresses this Court’s decision in Perkovig v Delcor Homes-
Lake Shore Point, Ltd, 466 Mich 11; 643 NW2d 212 (2002), in an attempt to distinguish it from
this case. In Perkoviq, the plaintiff was a painting subcontractor. His job required him to paint
the second floor of a home that was under construction. A portion of the roof was icy, the plaintiff
knew it, and encountered the situation regardless of that knowledge. The plaintiff fell, injured
himself, and subsequently filed suit against the premises owner. The trial court granted summary

disposition to the defendant on open and obvious grounds. The plaintiff appealed and the Court
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of Appeals reversed. The defendant then filed an application for leave to this Court, which
reversed in part and reinstated the order granting summary disposition.

In so doing, this Court noted that the case “presents a classic example of an open and
obvious danger in the premises liability setting.” Id., at 16. The Court engaged in an analysis of
the condition, and found that it was not only open and obvious, but that it did not contain special
aspects. ® Id., at 19-20.

The concurring opinion utilizes the simple yet effective analysis in Perkovig to suggest that
it is distinguishable on the basis of possession and control: “Here, the defendant-landowner, not
the restaurant’s owner or his employees, was responsible for maintenance of the parking lot.
Accordingly, defendant had no basis to conclude that the restaurant would take the ‘appropriate

29

precautions.”” (Exhibit M) However, this is a distinction without a difference as it is irrelevant
who is responsible for maintaining the premises when determining if a condition has special
aspects.

In fact, the dissenting opinion did not raise Perkovig to suggest the condition did not
contain special aspects because of the entity that was in possession and control; on the contrary,
the dissenting opinion presumably raised Perkovig to demonstrate that an employee that faces an
open and obvious condition cannot prevail simply because her employment subjectively “requires”
her to encounter it. Thus, the concurring opinion’s attempts at distinguishing Perkovig fail because
it is distinguished on grounds that have no impact on the case at hand. It is further worth

mentioning that the concurring opinion, when discussing this Court’s decision in Perkovig, did not

discuss the implication that employment alone does not create a special aspect.

% Note, the Court found as such despite the fact that the plaintiff®s employment was the impetus for him encountering
the icy rooftop.
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VI.  The Impact of Lymon v Freedland on the Present Case

In 2016, the Court of Appeals issued the opinion in the matter of Lymon v Freedland, 314
Mich App 746; 887 NW2d 456 (2016). In that matter, the plaintiff worked as a home health care
aide for the defendant’s mother. On January 4, 2013, the plaintiff arrived at the defendant’s home
for her scheduled shift. She had on at least one prior occasion attempted to drive into the
defendant’s inclined driveway and “bottomed out.” As such, she parked on the street and
attempted to walk up the driveway. The driveway was described by plaintiff to be covered in snow
with ice built-up underneath. The plaintiff testified that she could distinguish the driveway and
the yard, but that should could not walk on the yard because of the incline. Halfway up the
driveway, the plaintiff slipped, fell and injured herself. After initiation of the claim by plaintiff
and discovery, the defendant moved for summary disposition, same was denied by the trial court
and it entered judgment in favor of the plaintiff pending resolution of the defendant’s appeal of the
trial court’s open and obvious decision.

The Court of Appeals found that the condition of the driveway was open and obvious.
However, when determining whether there were special aspects, the Court of Appeals found they
existed. Without detailed analysis of Perkovig, and while distinguishing Hoffner, the Court of
Appeals ruled that “there was a question of fact as to whether plaintiff was compelled to confront
the hazardous risk posed by the snowy and icy conditions at the Freedland home. A reasonable
juror could conclude that, unlike the plaintiff in Hoffner, plaintiff in this case did not have a choice
about whether to confront the icy conditions. As a home healthcare aide, plaintiff did not have the

option of abandoning her patient, an elderly woman who suffered from dementia and Parkinson’s

disease.” Id., at 763-764.
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Here, as the dissenting opinion observed, the implication of Lymon is as follows:

Thus, implicit in the Lymon Court holding is that employees

generally do have the option to decline to report for work when the

circumstances are deemed too hazardous. But for public policy

reasons, some jobs, due to their importance dealing with the safety

and well-being of others, will effectively remove from the employee

the “option” of not reporting for work, despite the attendant

compulsion of confronting hazardous risks.
(Exhibit N)’ However, the dissenting opinion found that this case is “easily distinguishable from
Lymon because the ramifications of plaintiff not reporting to work at the restaurant are not
comparable to those of the home healthcare worker in Lymon not reporting to work.” (Exhibit N,
p. 4).

And, in fact, this analysis, even assuming arguendo that Lymon was decided correctly, is
accurate. The plaintiff in Lymon was faced with the impossible, and potentially life-altering option
of encountering a dangerous condition herself or, in the alternative, jeopardize the life of her
patient. Respectfully, the Plaintiff here did not face that type of life choice. The Plaintiff here was
aware that another server was already in the restaurant. (Exhibit B, pp. 31-32) Presumably, she
also knew that serving Grand Dimitres’ customers was not a matter of life or death as compared
to the difficult decision presented in Lymon. For these reasons, the Lymon decision has no impact
on the open and obvious analysis required. Accordingly, this Court should accept the Defendant’s

application, reverse the Court of Appeals’ opinion and order and remand with instructions to enter

judgment in the Defendant’s favor.

7 Note, as does the Defendant, the dissenting opinion questioned whether the Lymon decision was correctly decided
given the case law that has been discussed herein. (Exhibit N, n. 3)
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CONCLUSION AND RELIEF REQUESTED

This Court has previously recognized that “the accumulation of snow, ice, and other
slippery hazards on surfaces regularly traversed by the citizens of this state results in innumerable
mishaps and injuries each year.” The Court of Appeals’ opinion in this case poses a genuine risk
of degrading the common law of this State and the binding principles of this Court’s precedent,
thereby forcing open the floodgates to needless litigation that is contrary to the rule of law.

The more reasoned approach is to follow this Court’s precedent. There, the answers to the
very questions presented by this case have already been decided; yet, those answers were ignored
by the trial court and Court of Appeals. They were discarded, in fact, because a majority of the
Court of Appeals panel felt that this Court’s precedent, “simply cannot be the law.” If only it were
that simple.

This Court stands to ensure that the law of this State, through legislative action, established
precedent and common law, has meaning. That meaning, this Court’s authority, binding precedent
and justice cannot be shooed away because of the Court of Appeals’ feelings on what is and is not
the law. There must be something more required, and where there is a lack of substantive and
articulated reasoning, established rules of justice must prevail and impart a predictable resolution.

The Court of Appeals disagreed with this legal stronghold. That simply cannot be the law.

Respectfully Submitted by:

SEGAL MCCAMBRIDGE SINGER & MAHONEY

By /s/ Eric P. Conn
ERIC P. CONN (P64500)
STEPHANIE B. BURNSTEIN (P78800)
Attorneys for Appellant -Defendant
29100 Northwestern Highway, Ste. 240
Southfield, MI 48034

Dated: June 3, 2019 (248) 994-0060
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ARGUMENT

In her answer to the Defendant-Appellant’s (“Sage’s”) application for leave to appeal, the
Plaintiff-Appellee (“Plaintiff”) takes a precarious path that is more treacherous than the alleged
“snow, ice and water covered parking lot” in which she fell when claiming that the condition was
effectively unavoidable.! Plaintiff significantly stretches the truth when suggesting that Sage’s
has not argued she could park elsewhere (including in the front lot) to avoid the open and obvious
condition. Plaintiff further relies upon unpublished case law without explaining why she does not
rely upon the published cases and binding precedent of this Court to further her unfounded
allegations, in violation of MCR 7.215(C)(1). Finally, Plaintiff pontificates about how this Court
“should” abandon stare decisis apparently in favor of something more forgiving to her than this
Court’s precedent provides. Relief must be granted in favor of Sage’s to preserve this Court’s
binding and time-honored decisions.

L The Plaintiff significantly stretches the truth to support her claims

The Plaintiff has alleged, incorrectly, that only during Sage’s motion for reconsideration
in the Court of Appeals did it “argue that plaintiff could have parked in ‘front’ of the ‘plaza.”” In
Paragraph 12 of Sage’s motion for summary disposition it stated:

[Plaintiff] could have parked in the front lot (where the owners of
Grand Dimitre’s salted the sidewalks and where chef, Robert Spear,
parked). ([Plaintiff’s deposition], pg. 34, 40). After she fell,
[Plaintiff] was able to traverse the parking lot and reach the front
door. ([Plaintiff’s deposition], pg. 46) Both Debra Buck and Robert
Spear were able to walk across the parking lot and gain entrance to
the building without issue. ([Plaintiff’s deposition], pg. 34-35)

See Sage’s Application, Exhibit F, page 3, paragraph 12.

! Note, Plaintiff’s continues the farce that the “entire” parking lot was covered in snow and ice despite admitting in
her trial testimony (for which she obtained leave from the Court of Appeals to preserve) that she could not see the
entire lot.
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Meanwhile, in Sage’s Application for Leave to Appeal to the Court of Appeals, Sage’s
argued as follows:

She could have parked in the front lot — where the owners of Grand
Dimitre’s salted the sidewalks and where chef, Robert Spear,
parked. ([Deposition of Plaintiff, pp. 34, 40]) Both Debra Buck
and Robert Spear were able to walk across the parking lot and
gain entrance to the building without issue. ([Deposition of
Plaintift], pp. 34-35)

See Sage’s Application for Leave to Appeal, Exhibit I, page 10. (emphasis in original)
Again in Sage’s Brief on Appeal in the Court of Appeals, it argued verbatim as it did in its
Application for Leave to Appeal:

She could have parked in the front lot — where the owners of Grand
Dimitre’s salted the sidewalks and where chef, Robert Spear,
parked. ([Deposition of Plaintiff, pp. 34, 40]) Both Debra Buck
and Robert Spear were able to walk across the parking lot and
gain entrance to the building without issue. ([Deposition of
Plaintiff], pp. 34-35)

See Sage’s Brief on Appeal, Exhibit J, page 11. (emphasis in original)

Why would the Plaintiff go to such great lengths to misrepresent the arguments that Sage’s
made before coming to the Michigan Supreme Court for relief? What other arguments has Plaintiff
stretched, misrepresented or misconstrued in hopes of misleading this Court into an improper
ruling?

The answer to the former requires a clairvoyance that neither Sage’s nor its counsel
possess. However, the answer to the latter is: several. First, Plaintiff suggests employees were
required to use only the rear parking lot. However, she failed to mention on page 13 of her brief
that Chef Robert Spear and Debra Buck used the front door on the day she fell, when suggesting
that the Court of Appeals’ analysis is “supported by the record.” See Sage’s Application for Leave

to Appeal, Exhibit B, page 34. In fact, even after her fall the Plaintiff was able to go back to work
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and gain entrance to the restaurant without incident. See Sage’s Application for Leave to Appeal,
Exhibit B, page 46. Plaintiff fails to provide this Court that information when suggesting that the
record supports her version of the events. It clearly does not.

Plaintiff also suggests that the record supports her theory because she “would have been
unable to enter through the front door, because she did not have the key” at page 13 of her brief.
Yet, Plaintiff fails to advise this Court that she in fact did enter the front door: “...I called to the
restaurant when I got to the front door where Debra Buck answered. She opened up the front door
for me. I went inside....” Sage’s Application for Leave to Appeal, Exhibit B, page 46.

Finally, Plaintiff cites to Mr. Shkouhani’s testimony for the proposition that he testified the
entire surface was covered in water and ice at page 13 of her brief. On top of describing water and
ice only around the drain in the back parking lot, Mr. Shkoukani testified that there was no ice
where he parked his car. Sage’s Application for Leave to Appeal, page 35. He also testified that
he did not recall any ice or snow in the front parking lot. Exhibit R, deposition of Thomas
Shkouhani, page 39. Again, Plaintiff has not explained why she completely misconstrued the
record evidence and represented Mr. Shkouhani’s testimony about the condition of the premises
as something it was not; however, it is clear that she has done it consistently with an intent that
leaves nothing to the imagination.

IL. Plaintiff prefers to ignore precedent in favor of non-binding opinions

In its Application for Leave to Appeal to this Court, Sage’s relied upon and discussed in
significant detail this Court’s decisions in Lugo v Ameritech, 454 Mich 512; 629 NW2d 384
(2001), Perkovig v Delcor Homes-Lake Shore Pointe, Ltd., 466 Mich 11; 643 NW2d 212 (2002),
and Hoffner v Lanctoe, 492 Mich 450; 821 NW2d 88 (2012), in support of its position that this

Court’s precedent was undermined by the Court of Appeals. Plaintiff chose note to reference,
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discuss or even mention Perkovig or Lugo in her brief. While Plaintiff does cite Hoffner, she cites
it only for black letter law and provides no analysis of its decision. Note, Sage’s filed the present
application based upon MCR 7.305(B)(5)(a) and (b), and cited the above cases as the basis for its
grounds on appeal. Plaintiff’s failure to acknowledge those cases is a tacit admission that the Court
of Appeals has inexplicably undermined this Court’s precedent in an indefensible manner.
Instead of dealing with the actual issue at bar, Plaintiff instead cited non-binding,
unpublished Michigan Court of Appeals decisions. MCR 7.215 states in relevant part as follows:

An unpublished opinion is not precedentially binding under the rule
of stare decisis. Unpublished opinions should not be cited for
propositions of law for which there is published authority. If a party
cites an unpublished opinion, the party shall explain the reason for
citing it and how it is relevant to the issues presented. A party who
cites an unpublished opinion must provide a copy of the opinion to
the court and to opposing parties with the brief or other paper in
which the citations appears.

MCR 7.215 applies to this Court via MCR 7.305.

In her answer to Sage’s Application for Leave to Appeal, Plaintiff does not provide an
explanation for the reason for citing the unpublished opinions referenced in her brief, and on that
basis alone, her brief is nonconforming pursuant to MCR 7.305(F). At a minimum this Court
should strike pages 12 and 13 which reference said cases, and exhibits F and G.

Regardless, the unpublished cases that Plaintiff cites are distinguishable by this Court’s
precedent. Plaintiff cites Ehrler for the proposition that an “all-encompassing” condition as being
one that is effectively unavoidable. What Plaintiff fails to understand is that the plaintiff in EArler
had no options but to encounter the condition, whereas, she had numerous options, all of which
would have allowed her to successfully avoid the ice in the Grand Dimitre’s parking lot. See

Sage’s Application for Leave to Appeal, pp. 2, 8.
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Equally unpersuasive is the Plaintiff’s reliance on Van Wynsberghe. Plaintiff cites that
matter for the proposition that employment alone can make a condition effectively unavoidable.
As this Court has found in Perkovig and the Court of Appeals found in the published decision of
Bullard v Oakwood Annapolis Hosp., 308 Mich App 403; 864 NW2d 591 (2014)%, employment
alone (unless the job requires what amounts to a life or death situation®) does not mutate an open
and obvious danger into one that is automatically unavoidable. Plaintiff fails to establish (or
reference) the life or death circumstances that were present in Lymon, that require a similar result
here.

III.  Plaintiff pontificates, as did the Court of Appeals, as to what the law should be
instead of focusing on what the law actually is

This appeal arises out of the Court of Appeals statement that “it simply cannot be the law”
that an alleged all-encompassing hazard is effectively unavoidable. The dissenting opinion, as
does Sage’s application for leave, provides a clear and cogent rationale for why the majority’s
analysis is misguided. Not to be outdone by the Court of Appeals, Plaintiff states in her brief at
page 13 as follows:

In too many post-Lugo cases, the courts have decided that a specific
risk was “avoidable” by looking at why the plaintiff was on, or
approaching, the premises and then concluding that the reason was
insufficient to render the situation “unavoidable.” This sort of
decision-making should be outside the purview of the courts under
common law.

Plaintiff’s point, as was the Court of Appeals’ majority’s point, is that this Court’s binding

precedent is wrong because, essentially, it puts the cart before the horse. Plaintiff is advocating

2 Note, Bullard is another extremely important decision for this Court to evaluate given the issues in the case at bar.
Plaintiff did not cite, reference, mention or discuss that case her in answer.

3 See, Lymon v Freedland, 314 Mich App 746; 887 NW2d 456 (2016), which the dissenting opinion called into
question.
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for a change in this Court’s analysis of premises liability law, which is the very reason this
application must be accepted. Change on the level that the Court of Appeals and Plaintiff are
requesting requires a thorough vetting by this Court, to harmonize the proposed change to the state
of the law.

Indeed, this Court must look at the Court of Appeals’ decision because it upends stare
decisis. “Stare decisis is generally the preferred course because it promotes the evenhanded,
predictable, and consistent development of legal principles, fosters reliance on judicial decisions,
and contributes to the actual and perceived integrity of the judicial process.” Robinson v City of
Detroit, 462 Mich 439; 613 NW2d 307 (2000).

This is not to say that stare decisis is the only guiding principle in this appeal; however, it
is important. The Court of Appeals’ decision avoids an analysis of decades’ worth of precedent
that establishes whether a condition on land is open and obvious. Were this Court not to take up
the present matter, premises liability law would not be “evenhanded, predictable” or consistent.
1d.

This is no clearer than in the Plaintiff’s own statement above, where she implores what this
Court “should” be doing instead of what it “is” and “has been” doing. The same can be said for
the Court of Appeals when it declared what “simply cannot be the law.” Certainly, stare decisis
should not be “applied mechanically to forever prevent the Court from overruling earlier erroneous
decisions.” Id. However, this Court has previously established a standard for when stare decisis
should be overruled, and neither the Court of Appeals nor the Plaintiff have held to that standard.
Id. See also, Ligons v Crittenton Hosp., 490 Mich 61; 803 NW2d 271 (2011), (Where a plaintiff
“has not argued why [the Court] should veer away from the stare decisis course” this Court is well

within its right to decline to revisit the historical cases which guide its predictable conclusion.).
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In this case, stare decisis has been turned on its head by the Court of Appeals, with an assist
from the Plaintiff, despite a massive void rationalizing that departure. Numerous opinions from
this Court should have but did not guide the Court of Appeals in making an evenhanded,
predictable and consistent ruling. This Court, standing as the last Court of recourse, should
recognize the errors that have been made and grant Sage’s Application for Leave to Appeal.

CONCLUSION

Sage’s has taken a path to this Court that was established by the Michigan Court Rules and
created by this Court to avoid injustice that stems from an improper and unpredictable application
of law. Sage’s has relied upon three primary cases to support its argument that the Court of
Appeals’ majority opinion violates the time-honored principles of stare decisis; yet, there is a large
swath of cases that are impacted by its decision.

The Court of Appeals’ decision erodes the impact and import of this Court’s decision in
Lugo and, at last check, the 761 Michigan cases that cite it. In fact, it takes the intentionally narrow
circumstances that give rise to “special aspects” that avoid application of the open and obvious
doctrine and creates a new standard that is inapposite of the decision in Lugo, and Bullard, and
Perkovig, and Hoffner, and many, many others. In the face of all of those opinions where this
Court actually created the rule of law or sanctioned it, the Court of Appeals finds that “it simply
cannot be the law” that an invitee with options to avoid the allegedly dangerous icy condition of a
parking lot is precluded from recovery in tort.

Ultimately, it is this Court’s decision whether an icy parking lot, where the Plaintiff was
not trapped, is effectively unavoidable. It is this Court’s opinion that matters when it comes to
whether the special aspects exceptions should be narrow, as they have historically been, or if they

should be broad as the Plaintiff and Court of Appeals’ argue they should. But, if we use stare
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decisis as our guide in this case, as both the Court of Appeals and Plaintiff should have done but
did not do, it is evident that this Court has never sanctioned the type of wholesale changes they
seek.

Plaintiff, to support her campaign for change, has taken to misleading this Court of what
the record actually says, in some instances shockingly so. The Court of Appeals in its concurring
opinion took to discussing jet packs to make this Court’s precedent appear ridiculous and Plaintiff
joined in that fun in her brief. Yet, neither the Court of Appeals nor the Plaintiff take to discussing
the legal precedent upon which this Court’s decision must be based and that their results-centric
analysis ignores. It is apparently easier to mislead and poke fun than to use logic and discourse to
come to a reasoned conclusion. The reasons why Plaintiff uses those tactics says more about what
result this case should bring than the hollow arguments and citations she has provided this Court.

Respectfully, Sage’s asks the Court to stand behind its precedent and decades of deliberate
decision-making and grant its Application for Leave to Appeal.

Respectfully Submitted by:

SEGAL MCCAMBRIDGE SINGER & MAHONEY

By /s/ Eric P. Conn
ERIC P. CONN (P64500)
STEPHANIE B. BURNSTEIN (P78800)
Attorneys for Appellant -Defendant
29100 Northwestern Highway, Ste. 240
Southfield, MI 48034

Dated: July 15,2019 (248) 994-0060
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PROOF OF SERVICE

The undersigned certifies that she served a copy of Defendants-Appellants Sage’s
Investment Group, LLC’s Reply to Plaintiff-Appellee’s Answer to Defendant-Appellant’s
Application for Leave to Appeal, upon the attorneys of record of all parties to the above cause via
True-Filing, the Court’s e-filing system, on July 15, 2019.

/s/ Robyn A. Goldberg
Robyn A. Goldberg
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In The Matter Of:

Donna Livings v. Sage's Investment Group,
LLC
Ayman Shkoukani

March 23, 2017
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Ayman Shkoukanti
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Page 1 Page 3
STATE OF MICHIGAN 1 TABLE OF CONTENTS
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 2
3 WITNESS PAGE
DONNA LIVINGS, 4 AYMAN SHKOUKANI
Plaintiff, 5
Vvs. Case No. 2016-001819 NI 6 EXAMINATION BY MR. BARATTA: 6
HON. EDWARD A. SERVITTO 7 EXAMINATION BY MR. STEINER: 29
SAGE'S INVESTMENT GROUP, LLC, a 8 EXAMINATION BY MR. GABEL: 42
Michigan limited liability company, and 9 RE-EXAMINATION BY MR. BARATTA: 43
T&J LANDSCAPING & SNOW REMOVAL, INC., a 10
Michigan corporation, 11 EXHIBITS
Defendants. 12
13 EXHIBIT PAGE
14 (Exhibits attached to transcript)
15
The Deposition of AYMAN SHKOUKANI, 16 DEPOSITION EXHIBIT 1 23
Taken at 25800 Northwestern Highway, Suite 400, 17 (CAM)
Southfield, Michigan, 18 DEPOSITION EXHIBIT 2 37
Commencing at 2:05 p.m., 19 (Lease Agreement)
Thursday, March 23,2017, 20
Before Lisa M. Fix, CSR-3121. 21
22
23
24
25
Page 2 Page 4
1 APPEARANCES 1 Southfield, Michigan
2 2 Thursday, March 23, 2017
3 CHRISTOPHER R. BARATTA, ESQ. 3 2:05 p.m.
4 BARATTA & BARATTA 4 * * *
S 120 Market Street 5 AYMAN SHKOUKANI,
6 Mount Clemens, Michigan 48043 6 was thereupon called as a witness herein, and after
7 Appearing on behalf of the Plaintiff. 7 having first been duly sworn to testify to the truth,
8 8 the whole truth and nothing but the truth, was
9 STEVEN R. GABEL, ESQ. 9 examined and testified as follows:
10 THE HANOVER LAW GROUP 10 MR. BARATTA: The record will reflect that
1 25800 Northwestern Highway, Suite 400 11 this is the deposition of Tom Shkoukani, taken
12 Southfield, Michigan 48975 12 pursuant to Notice, to be used for all purposes
13 Appearing on behalf of the Defendant, T&J Landscaping. 13 consistent with the Michigan Court Rules.
14 14 My name is Chris Baratta, and I represent
15 MARK W. STEINER, ESQ. 15 Donna Livings. How are you?
16 SEGAL MCCAMBRIDGE 16 THE WITNESS: Very good.
17 39475 13 Mile Road, Suite 203 17 MR. BARATTA: Good. Have you ever had a
18 Novi, Michigan 48337 18 deposition before?
19 Appearing on behalf of the Defendant, Sage's. 19 THE WITNESS: No.
20 20 MR. BARATTA: Okay. A few ground rules.
21 JAMES MOLLOY, ESQ. 21 When I ask you a question, I'm going to ask that you
22 SECREST WARDLE 22 give me a verbal response, yes, no, not uh-huh, uh-uh,
23 2600 Troy Center Drive 23 or nodding or shaking your head, because this lady to
24 Troy, Michigan 48007 24 your right, she's writing everything down --
25 25

Appearing on behalf of the Witness.

THE WITNESS: Okay.

1 (Pages 1 to 4)

Carroll Court Reporting
586-468-2411
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Page 5 Page 7
1 MR. BARATTA: -- okay? Okay? 1 Q. Okay.
2 THE WITNESS: Sounds good. Yeah, okay. 2 A. Solused to work electrician.
3 MR. BARATTA: That's the first rule. If 3 Q. InPalestine?
4 you don't remember something, if you don't know 4 A. Palestine, yeah, and I work here, too.
5 something, that's an acceptable answer. 5 Q. Okay. Were you ever employed as an electrician in the
6 THE WITNESS: Okay. 6 United States?
7 MR. BARATTA: I'm only interested in what 7 A. Yes.
8 you know or don't know. If you want to take a guess, 8 Q. Any other education, schooling besides your high
9 let me know that you're guessing at something, okay? 9 school and your vocational training to be an
10 THE WITNESS: Okay. 10 electrician in Palestine?
11 MR. BARATTA: If you don't understand what 11 A No.
12 I'm asking you, let me know that you don't understand 12 Q. Okay. Are you currently employed?
13 me. 13 A. Yes.
14 THE WITNESS: Okay. 14 Q. Where are you employed?
15 MR. BARATTA: Allright? And if you need 15 A. Right now I'm employed with Dominion Technology Group.
16 to take a break at any time, we can take a break. 16 Q. Dominion Technology Group?
17 THE WITNESS: Yeah. 17 A. Yes.
18 MR. BARATTA: If there's a question that's 18 Q. And whatis that?
19 pending, though, I'm going to ask you to answer the 19 A. We build machines for the Chrysler and GM. So I work
20 question before you go on your break. 20 electrician for the building the machine.
21 THE WITNESS: Okay. 21 Q. Are you an owner of that company?
22 MR. BARATTA: Allright. Terrific. 22 A. No.
23 May I call you Tom? 28 Q. Justanemployee?
24 THE WITNESS: Yes. 24 A, Just an employee, yeah.
25 MR. BARATTA: Thank you. 25 Q. And how many hours a week do you work there?
Page 6 Page 8
1 EXAMINATION 1 A. Well, normal hours, 40 hours, but usually like
2 BY MR. BARATTA: 2 50 hours pretty much.
3 Q. What is your full name, please? 3 Q. How long have you been working for this company?
4 A. Ayman Shkoukani. 4 A. Um, well, I used to work before I bought the
5 Q. Allright. And your address? 5 restaurant.
6 A. 19203 Rose Garden Street, Roseville, Michigan, 48066. 6 Q. Okay.
7 Q. Your date of birth? 7 A. Twork there like around seven years, and when I
8 A. 04-13-67. 8 bought the restaurant I quit, and I just went back
9 Q. Coming up soon. 9 recently, like last year.
10 A. Uh-huh. Yeah. 10 Q. About 2016?
11 Q. Fifty? 11 A. InJanuary 2016, yeah.
12 A. Fifty, yeah. 12 Q. So if I understand some of the records that I've
13 Q. You'll be 50 soon? 13 reviewed already, just to save a little bit of time,
14 A. Yeah. 14 you bought the restaurant, Grand Dimitri's in
15 Q. Nice. 15 approximately 2004, correct?
16 Were you born in the United States? 16 A. Yes.
17 A. No. 17 Q. Okay. And did you buy that with anyone in particular?
18 Q. Born in Palestine? 18 A. Me and my brother.
19 A. Yeah. Yes. 19 Q. Your brother's name is?
20 Q. When did you come here? 20 A. Jamal Shkoukani.
21 A. Um, I think like 1998, '97, something like this. 21 Q. You guys are 50/50?
22 Q. Okay. Did you graduate from high school? 22 A. Yes. Well, I mean we have like partner, like my other
23 A. Back home. 23 brother, like, you know, ten percent, five percent,
24 Q. Okay. Any education or training beyond high school? 24 you know, just like share in the whole family, but me
25 A. Well, I did like electrician in high school. 25 and my brother are the one who work in it.

2 (Pages 5 to 8)

Carroll Court Reporting
586-468-2411
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Page 9 Page 11
1 Q. You guys are actually the operators? 1 Q. Okay. How did you become aware of that incident?
2 A. Yeah. 2 A. Well, I -- you know, I come in, I used to go the
3 Q. And so from 2004 until 2016, approximately, your 3 restaurant everyday at 9:00 o'clock. So when I went
4 full-time job was at the restaurant? 4 there on that day, she told me I fell in the parking
5 A. Grand Dimitri's, yes. 5 lot, and, um, I went home and I change my clothes. I
6 Q. And what were your specific job duties at the 6 said okay, I mean where did you fell? She said in the
7 restaurant? Were they manager in charge of 7 back building. So I -- she said it's like a lot of
8 everything, or were you, you know, in the kitchen, 8 water right now, it's puddle of water right now over
9 were you in the front of the house? 9 there. So I said okay, let me take a look, see what's
10 A. Well, I'm in charge like pretty much everything. 10 going on. And I went there, it was like a lot of
1 Jamal, he used to do like all the paperwork. 11 water. The city drain line, it was like a block, like
12 Q. Okay. 12 the water doesn't drain. So I look at it, and I said
13 A. He used to work like two days a week, and, you know, 13 well, it looks like it's got drain line not taking the
14 like do the paperwork and all the other stuff. 14 water. So I went back to the restaurant, I grabbed
15 Q. So you were the guy who was hands-on every day being 15 sticks and I try to like, you know, tried to find the
16 the manager? 16 hole for the city water.
17 A. Yes. 17 Q. So you poked the sticks in the drain?
18 Q. You oversaw the kitchen? 18 A. 1poke the stick in the drain, and it's like, you
19 A. Yes. 19 know, five minutes everything is done.
20 Q. You did the food ordering? 20 Q. So you actually found -- there was maybe some debris
21 A. Yes. 21 or leaves in there, or something like that that
22 Q. No liquor license? 22 clogged the drain?
23 A. No. 23 A. I think it was like the leaves, and there was a little
24 Q. You directed someone to do the waitresses schedules -- 24 -- like a little ice, because it used to like get very
25 A. Yes. 25 cold and like at nighttime, and like warm weather in
Page 10 Page 12
1 Q. --oryou did them yourself? 1 the morning. So it's like, you know, how they shovel
2 A. Well, sometime like we have a head waitress, sometime 2 the ice, they put them against the wall. When it gets
3 we don't. So if we had a head waitress she do it, if 3 warm, you know, the water started dripping.
4 we don't, I do it. But we don't change the schedule, 4 Q. Runoff?
5 you know, like recently, so we make a schedule and 5 A. Runoff. And when it freeze at nighttime it's like,
6 it's good for the whole -- the whole time, unless, you 6 you know, a lot of frozen water.
7 know, somebody requests time off or somebody quit, you 7 Q. Yes.
8 know -- 8 A. So I think like the night before, I mean I'm not
9 Q. Okay. 9 hundred percent remember, but I think it was like a
10 A. --we change it. 10 nice warm weather, so it melt like a lot of the ice,
11 Q. And you would also handle any customer complaints or 11 so it's like filling up with water, and the water
12 issues that would arise? 12 doesn't go nowhere. And I asked Donna, I said don't
13 A. Yes. 13 you see all the water in there? Why you parking
14 Q. Okay. I'm going to go to 2014 -- the 2013-2014 14 there? I mean the water was like a little bit too
15 winter. Your duties were those that you just 15 high. It was up to the -
16 described, they were the same back then, too, right? 16 Q. Ankle?
17 A. Whatis it, I'm sorry? 17 A. Yeah, very much. So actually when I drain it, I mean
18 Q. Meaning you were a manager of your restaurant at that 18 I soak my foot. And it wasn't like cold weather, I
19 same time period? 19 couldn't remember it was cold weather on that day.
20 A. Yes. 20 Q. Did you notice any snow in the parking lot that
21 Q. We're here to talk about a fall Donna Livings had on 21 morning?
22 the property, 25001 Gratiot in Eastpointe. That fall 22 A. Um, snow, no. It wasn't snowing before, like I think
23 was February 21st of 2014. Are you aware of that 23 two days before or three days before.
24 incident? 24 Q. Not whether it was -- not whether it was snowing or
25 A. Yes, sir. 25 precipitating, did you notice any snow in the parking

3 (Pages 9 to 12)

Carroll Court Reporting
586-468-2411
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Page 13 Page 15
1 lot that morning that she told you she fell? 1 wall.
2 A. No, like where she fell it was water. 2 Q. That wall?
3 Q. Was there anyplace in the parking lot where there was 3 A. Yeah, but this area in here, this is the drain line.
4 snow or ice that you observed? 4 Q. Where the X is circled --
5 A. Um, I couldn't really remember, no. 5 A. Yeah.
6 Q. You remember water, correct? 6 Q. Okay. Is the drain?
7 A. Yes. v A. So all the water, you know, when get the water if the
8 Q. You do not remember if there was snow or ice that 8 drain is not there, like everything is going low.
9 morning; is that correct? 9 Q. Everything slopes down toward the drain?
10 A. Tremember, like I think like the drain line, the city 10 A. Yeah, very much. So that's like where it was like the
11 line, it was like covered with ice, you know, leaf 11 water, the puddle of water.
12 plus ice. Because like, you know, when you get the 12 Q. Okay.
13 warm weather the top like start melting and the bottom 13 MR. GABEL: Could you just ask where he put
14 still like frozen, like, you know, it's going to take 14 his finger when he said this is where they park? 1
15 awhile to melt, but it was like -- I think it was a 15 just want to clarify the record for that.
16 sheet of ice underneath -- underneath the water. So 16 MR. BARATTA: Sure. I think he put his
17 when she stepped like from her car to the water, it 17 finger, correct me if I'm wrong, he was pointing
18 was like a little ice underneath the water. You 18 against the wall that we see in the photograph there,
19 understand? 19 the wall - it's the white brick wall that we see
20 Q. Yes, Ido. 20 towards the top of the photograph.
21 How big was the sheet of ice under the 21 MR. GABEL: Yeah, more toward the right
22 water, do you know? 22 side --
23 A. No, I don't know, but it wasn't like thick, because 23 MR. STEINER: Yeah.
24 when I grabbed the stick I broke it and it just -- 24 MR. GABEL: -- of the photo?
25 like I said, within two minutes it's all down. 25 MR. BARATTA: Correct.
Page 14 Page 16
1 Q. Do you have any recollection of whether or not you 1 MR. GABEL: Right to - it's the one toward
2 observed any snow or ice, other than the ice you 2 the right side of the photo?
3 described around the drain, in the parking lot that 3 MR. BARATTA: Correct.
4 morning? 4 MR. GABEL: Thank you.
5 A. Um, I couldn't remember, no. 5 MR. MOLLOY: Away from the building?
6 Q. Okay. What did Donna tell you about her fall? Did 6 THE WITNESS: Yes.
7 she tell you why she fell, or how she fell, anything 7 BY MR. BARATTA:
8 like that? 8 Q. The X circled is where -- roughly where the drain is
9 A. Um, not really. She said it's slippery where I park, 9 that you just described?
10 and when I ask her, I said I mean it's like full of 10 A. Yes.
1 water, why you park there? Because the first waitress 1 Q. And do you recall, do you see that rectangle here in
12 when she come in, which is Debbie, I think she tried 12 the photograph? This rectangle --
13 to park there, and when she saw it was a lot of water 13 A. Yes.
14 she move her car and she moved back to the side where 14 Q. --that's drawn in?
15 there's no water. The first waitress. 15 A. Yes.
16 Q. Did Donna park in the area of the parking lot where 16 Q. Do you have a memory of where Donna parked her car
17 she was supposed to? 17 that day?
18 A. Yeah. Yeah. 18 A. Um, not really, because when I come in she actually --
19 Q. Do you see -- I'm going to show you a copy of 19 like when she fell she got all her clothes wet, so she
20 Exhibit 1 in Miss Livings' deposition. This 20 went home, change her clothes and come back. So I
21 photograph, do you recognize this area in this 21 didn't see like Donna wet or anything.
22 photograph? 22 Q. And she finished her shift, right?
23 A. Yes, that's pretty much like where -- yeah. 23 A. Yes, she worked full shift. That's what I asked, do
24 Q. Is that where the employees are supposed to park? 24 you need anything? Do you have to go to the clinic or
25 A. 25

Yeah, I mean the whole thing, like around the whole

anything? She said no, I'm fine, I don't have
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1 anything. 1 like to the other side and park a little bit away from
2 Q. Did she work for you for a long time? 2 the water.
3 A. Yes. 3 Q. So when you say they, the waitresses, who are you
4 Q. About ten years? 4 referring to?
5 A. Well, I mean she was working for me since we bought 5 A. Well, there is, you know, her and Debbie, the one she
6 the place, so she was an employee when I bought the 6 used to open, they come in at 6:00 o'clock.
7 place. 7 Q. Yeah.
8 Q. Okay. So from roughly 2004 to 2014? 8 A. 1 think there's another two waitress, they come in at
9 A. Yeah. 9 9:00 o'clock, Maria and Sandy, they come in around
10 Q. Was she a good waitress? 10 9:00 o'clock.
1 A. Yes. 11 Q. Okay.
12 Q. Good employee? 12 A. Who else? The bus girl she used to work, she come in
13 A. Yes. 13 at 7:00 or 8:00 o'clock, and I go there around 9:00
14 Q. Are you aware of any witnesses to Donna's fall? 14 o'clock.
15 A. Um, no, I don't think anybody see her fall. 15 Q. Okay. Do you have a Lease Agreement with Sage's?
16 Q. Did you talk to anybody else about Donna's fall? 16 A. We never like did any Lease Agreement. Like when we
17 A. Um, what do you mean, like -- 17 bought the place, the lease was like very much expire
18 Q. Like did you talk to Debbie Buck about Donna's fall? 18 and we never do new lease. We kept saying we need to
19 Did you talk to your brother about Donna's fall? Did 19 make a new lease, but we never did a new lease.
20 you talk to Jim Sage? 20 Q. Sono lease?
21 A. Not really. Like I say, she make it like there's 21 A. No.
22 nothing going on. She fall, she change her clothes. 22 Q. Was Grand Dimitri's responsible to plow the parking
23 It wasn't like - it wasn't like a big deal, you know 23 lot?
24 what I'm saying? It was like okay, fell down with the 24 A. No.
25 water, I went home and I changed my clothes. 25 Q. Was Grand Dimitri's responsible to salt the parking
Page 18 Page 20
1 Q. Do you remember if she worked the next day? 1 lot?
2 A. Yes, she did. 2 A. No.
3 Q. Did she work her whole shift? 3 Q. Do you know who's responsibility that was?
4 A. Yes. 4 A. Well, usually Jim Sage do the parking lot.
S Q. Did she work after that? 5 Q. Was there any responsibility on the part of Grand
6 A. No, that's when she said I think I might go to the 6 Dimitri's to maintain the outside of the premises as
7 clinic and check on my back. 7 far as snow maintenance or salting or ice removal, or
8 Q. And that was her last day of work? 8 anything like that?
9 A. Yep, it was. It was Friday and Saturday, so she work 9 A. No, nothing.
10 a Friday and Saturday. 10 Q. Okay.
11 Q. Okay. But getting back to my question. You don't 11 A. 1 mean usually just take care of the front door, just
12 recall having any conversations with anyone else 12 put like snow — salt, you know, like the sidewalk.
13 besides Donna about Donna's fall; is that correct? 13 Q. Where the customers would come in?
14 A. Um. 14 A. Yeah, where the customer comes in.
15 Q. I'mean I know you talked with your attorney. 15 Q. Other than salting around the front door, Grand
16 A. Yeah, can you repeat the question again? 16 Dimitri's did not perform any maintenance on the
17 Q. Sure. Aside from talking to Donna about the fall, do 17 outside of the property; is that correct?
18 you have any memory of talking with anyone else about 18 A. Yes.
19 Donna's fall? 19 Q. Do you know who T&J Snow Removal Services is? Do you
20 A. Not like in the same time, no. I ask the waitress, 20 know who that company is?
21 you know, what's going on, what happen? And, you 21 A. I see them in the parking lot, but I don't have any
22 know, like they said it's like puddle water there and 22 work with them. I only talk to them or — I don't
23 she park in the middle of it and she say she fell. 23 have any relationship with him.
24 Nobody see her if she fell, but all the other 24 Q. So you never talked to the guy?
25 waitress, when they see the water they kind of move 25

A. Not really, no. I don't even have their phone number.
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1 Q. You didn' hire T&J to come and perform snow services 1 MR. STEINER: Just to keep the record
2 on the property? 2 clear, that's correct, those statements that you don't
3 A. No. 3 recall?
4 Q. And obviously, then, you never set the terms for T&J 4 THE WITNESS: What do you mean?
5 as to when snow was to be removed, or ice or salt on 5 BY MR. BARATTA:
6 the property, you didn't set any of the terms of the 6 Q. Tom, what he's asking you is just to say whether I was
7 contract? 7 correct in my assumption. So let me ask it again just
8 A. No, I didn't have any control of that. 8 so we're clear. I want you to respond by saying
9 Q. Did you ever pay T&J Snow Removal Company for any 9 correct or incorrect.
10 services they performed on the property at any time? 10 A. OkKay.
1 A. Never pay, no. 11 Q. Other than the one time in February of 2014 when you
12 Q. Did Jim Sage ever tell you that you -- you, meaning 12 noticed a problem with the drain in this particular
13 Grand Dimitri's, needed to hire a snow removal 13 parking lot, you are not aware of any other times that
14 contractor on the property? 14 this drain had a problem or issue draining water,
15 A. No. 15 correct?
16 Q. How long did these drain issues exist in the parking 16 A. Correct.
17 lot that you discussed which were present in 2014? 17 Q. Okay. Are you aware of any other persons that fell in
18 A. Well, like I say, as soon as I broke the hole it 18 this parking lot at any time in 2014?
19 disappeared. 19 A. No.
20 Q. Tunderstand that. 20 MARKED FOR IDENTIFICATION:
21 A. Takes like five minutes. 21 DEPOSITION EXHIBIT 1.
22 Q. So there was a problem with the drain at least in 22 BY MR. BARATTA:
23 February of 2014, right? 23 Q. I'm going to show you what has been marked as Exhibit
24 A. Yes. 24 Number 1.
25 MR. STEINER: I'l object just as to the 25 MR. BARATTA: I've got a copy for you,
Page 22 Page 24
1 characterization of his testimony, but -- 1 Steve -
2 BY MR. BARATTA: 2 MR. GABEL: Yeah.
3 Q. Okay. So did you ever -- strike that. 3 MR. BARATTA: -- and Mark.
4 Do you have any knowledge of any other 4 MR. GABEL: I just want to look at the
5 times where that drain didn't drain water as you 5 date. Yeah, that's fine.
6 described the one time when you saw it in 6 MR. BARATTA: Yeah, it's the right date.
7 February 14th -- 7 MR. GABEL: Thank you.
8 A. Oh, okay. 8  BY MR. BARATTA:
9 MR. MOLLOY: Wait for him to finish his 9 Q. So Tom, I'm showing you a copy of a letter from Sage's
10 question, okay? 10 Investment Group, LLC that's dated July 1st, 2014.
11 BY MR. BARATTA: 1 A. Yes.
12 Q. Are you aware of any other times that that drain 12 Q. Itis addressed to Dimitri's Restaurant. Do you see
13 didn't function or backed up? 13 that?
14 A. No. 14 A. Yes, sir.
15 Q. So only this one time? 15 Q. Do you recall seeing this letter?
16 A, Yes. 16 A. What?
17 Q. Never before? 17 Q. Do you recall ever seeing this letter before?
18 A. No. 18 A. Did I see this letter before?
19 Q. Never since? 19 Q. Have you ever seen it before?
20 A. No, not that I remember, no. 20 A. Oh, yes.
21 Q. Okay. 21 Q. I'mean your brother takes care of the bills and stuff?
22 MR. STEINER: And that's when you say no, 22 A. Yeah. Oh, yeah, I get one like every year.
23 that's correct? 23 Q. You get one a year, right?
24 THE WITNESS: No, not that I remember. 24 A. Yeah.
25 25 Q.

Like not remember happening.

And describe for me what it represents to you. What
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1 does this letter mean? 1 Q. Do you know how Mr. Sage came up with the figures for
2 A. Well, Jim Sage charge for all these stuff on the bill, 2 the cost of snow removal and salting on an annual
3 and he divided them by the square footage for each 3 basis?
4 like tenant over there, and that's how much I supposed 4 A. No.
5 to pay him, like the difference in my square footage S Q. Okay. Do you have an opinion as to the quality of
6 for the electric, the snow removal, the grass. 6 services the snow removal contractor Mr. Sage hired to
7 Q. The taxes? 7 perform snow removal services on this property, do you
8 A. The parking lot, take care of the parking lot, the 8 have an opinion as to the type of job that he did?
9 tax, and I think the insurance for the building. 9 Did he perform his job well? Was it lacking in any
10 Q. Okay. My understanding from looking at this letter is 10 way? Do you have any opinion on that?
11 that Dimitri's pre-pays these Common Area Maintenance 11 MR. GABEL: Are we talking about the time
12 expenses charges, commonly known as CAM. Are you 12 in question?
13 familiar with that word CAM, C-A-M? 13 MR. BARATTA: Um, no, this was just a more
14 A. No. 14 general question.
15 Q. Okay. Well, let's do it this way. My understanding 15 BY MR. BARATTA:
16 is that Dimitri's pre-pays some of these maintenance 16 Q. At any time since you've occupied and owned the
17 charges that are passed on to you as a tenant; is that 17 restaurant there --
18 correct? 18 A. OKkay.
19 A. Yes. 19 Q. --do you have any opinion as to how this particular
20 Q. Do you pay $1,250.00 a month to total 15,000 per year 20 landscape contractor plowed the snow, how he took care
21 as your estimated maintenance expenses? 21 of the property?
22 A. No, this bill -- we pay it once a year. He give me 22 A. Um, I mean I think they was doing well. Like if I see
23 the bill once a year. 23 problem, like I don't remember like, you know, we have
24 Q. Tknow that. I'm asking you a different question, if 24 a problem with it.
25 you know the answer. It indicates in this exhibit 25 Q. You don't recall having a problem?
Page 26 Page 28
1 that Grand Dimitri's pre-pays the maintenance expenses 1 A. No.
2 in the amount of $15,000.00 per year. 2 Q. Do you ever -- did you ever call Mr. Sage to complain
3 A. Oh, yes. 3 about anything?
4 Q. Soif I do my math, I think that comes out to 4 A. Well, I think like one year it was snowing like almost
5 $1,250.00 per month. Would you agree with that? 5 every week, you know.
6 A. Yes. 6 Q. Yeah.
7 Q. Does Grand Dimitri's, in addition to the base rent 7 A. Tt was like snowing every weekend, I can remember like
8 that it pays Sage's, does Grand Dimitri's also pay 8 at '12 or which year, you know, they was plowing it,
9 1,250 a month towards maintenance expenses? 9 but sometimes like it's snowing during the morning.
10 A. Yes. 10 Q. Say that again, I didn't understand you.
11 Q. Okay. If the maintenance expenses are less than 11 A. Like it's snowing all day.
12 $15,000.00 per year, would Mr. Sage refund you the 12 Q. Yeah.
13 difference? 13 A. When they come in they plow it, like a car parking in
14 A. It never happen. 14 there, and when they move, you know, they couldn't
15 Q. Tknow, but in theory -- 15 like shovel where is the parked car, where the car
16 A. 1 guess. 16 parking.
17 Q. -- and when they go over 15,000, you have to come up 17 Q. Right.
18 with money to pay him the difference, right? 18 A. Sometime I call Jim and I say okay, there is - see if
19 A. Yes. 19 they can't come back and, you know, redo the parking
20 Q. Okay. Last question on this exhibit for you. No, two 20 lot. That's only like —
21 more questions. 21 Q. What would Jim say under those circumstances?
22 Did you ever receive an invoice from T&J 22 A. He usually says okay, I'll call them.
23 Landscaping which verified or stated the charges for 23 Q. Okay. Did you ever notice in 2014 whether or not T&J,
24 services that T&J charged Sage's? 24 the snow removal contractor, whether or not that
25 A. No, never. 25

contractor applied any salt to the parking lots?
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1 A. No, I don't know. 1 Q. Can you tell me about how often? Maybe once a month,
2 Q. You don't remember, or you don't know? 2 once a week, once a year?
3 A. If they like salt? I couldn't remember, no. I don't 3 MR. BARATTA: I'm going to object based on
4 remember. 4 speculation and foundation.
5 Q. Do you recall that 2014 was the winter where we had 5 THE WITNESS: No, I couldn't remember.
6 record snowfalls? 6 BY MR. STEINER:
7 A. Um. 7 Q. Okay. Did she say where the pain was located in her
8 MR. GABEL: If you know. 8 back, whether it was lower back, neck?
9 MR. MOLLOY: If you remember. 9 MR. BARATTA: Same objection. Idon't
10 THE WITNESS: I can't remember, no. 10 think that this witness testified that he talked to
11 MR. BARATTA: No further questions. 1 her about her back.
12 MR. STEINER: Hi, sir, my name is Mark 12 BY MR. STEINER:
13 Steiner, I represent Sage Investment Group. I have 13 Q. Do you know?
14 just a few questions for you. 14 A. No, no, I don't remember.
15 EXAMINATION 15 Q. How did you come to this information? Did Debbie tell
16 BY MR. STEINER: 16 you about this, or did you just overhear it?
17 Q. Did Miss Livings ever miss work for any long periods 17 A. After she fell they start talking oh, she has problem
18 of time for any reason, that you can recall? 18 with her back before, you know, but that's the only.
19 MR. MOLLOY: Ever, in her entire 19 Q. And they didn't give you anymore details on that?
20 employment? 20 A. No, just like they saying she was complaining, like a
21 BY MR. STEINER: 21 lot of times she complaining about her back to the
22 Q. During her career. 22 waitress, not to me very much.
23 A. No. 23 Q. And, of course, they wouldn't tell you if she treated
24 Q. Did she ever appear injured before? 24 for those injuries with any physicians or anything,
25 A. Well, she was complaining like about her back a lot of 25 right?
Page 30 Page 32
1 time. 1 A. No.
2 Q. Can you recall how often she would complain about her 2 Q. Do you recall what Miss Livings said the condition of
3 back? 3 her back was immediately following after the incident?
4 MR. BARATTA: At what time frame are we 4 A. Can you repeat that again?
5 talking about? S Q. Okay. So you came in around 9:00 in the morning --
6 MR. STEINER: Well, she only worked for two 6 A. Yes.
v days after this accident. v Q. --on the day of the incident, right?
8 BY MR. STEINER: 8 A. Yes.
9 Q. So let's say before this incident, did she ever 9 Q. And then you spoke with Miss Livings, right?
10 complain about her back? 10 A. Yes.
11 A. Yeah, she used to complain to the waitress, you know, 1 Q. Do you recall what she said about her back at that
12 T have a problem with my back, my back hurts, you 12 time?
13 know. 13 A. She was fine. I ask if you have anything, she said
14 Q. Did she ever complain to you? 14 no, I'm fine, I just changed my clothes.
15 A. Um, not like personal, no. 15 Q. Okay.
16 Q. Do you know who she would complain about her back to? 16 A. AndI'm mad because my clothes was wet, you know,
17 A. Well, you know, like she used to talk to the 17 that's why she was mad.
18 waitresses. 18 Q. Did she ever tell you that she had a back problem
19 Q. Which waitresses? 19 after this incident?
20 A. Um, I think Debbie she might, you know, like talk to 20 A. No.
21 Debbie, she's like friends with Debbie. 21 Q. So she just left work one day?
22 Q. Can you tell me for how long she complained about her 22 A. No, she work Friday and she work Saturday.
23 back? 23 Q. And then after that second day --
24 A. 1 couldn't remember. I mean it wasn't like, you know, 24 A. After the second day she said well, I think I'm going
25 25 to go check on my back. That's when she stopped

everyday complaining, you know.
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1 coming in. 1 like the whole wall, that's like where all the
2 Q. And then did she ever talk with you about her back 2 employees park.
3 after that time? 3 MR. BARATTA: So you're pointing to the
4 A. Well, I mean she come in every once in awhile, and she 4 right of the outside of the photograph?
5 said oh, they do like, you know, physical therapy to 5 THE WITNESS: Yeah. Probably like, you
6 my back, and I think they, um, screw it up, you know, 6 know, because like I said, I mean that's where the
7 just talking basic stuff, pretty much. 7 water. So I mean we just avoid the water.
8 Q. Okay. Did she ever describe how the incident 8 MR. BARATTA: You just indicated that's
9 happened? 9 where the water, by the X. with the circle in it,
10 A. Um, I couldn't remember, but I think she said I come 10 correct?
11 out of my car, and soon as I step down I slipped. 11 THE WITNESS: Yes.
12 Q. Did she ever mention a sheet of ice, or anything like 12 MR. BARATTA: And you said you tried to
13 that? 13 avoid the water?
14 A. What is it, I'm sorry? 14 THE WITNESS: Yeah, I just avoid it and
15 Q. Did she ever mention a sheet of ice, or anything like 15 walk it through to the side.
16 that? 16 MR. MOLLOY: That's from Exhibit 1 of
17 A. Sheet of ice, what's that? 17 Caramagno's dep it says -
18 Q. Like the entire back parking lot covered in ice. Did 18 MR. BARATTA: Caramagno.
19 she ever tell you that? 19 MR. MOLLOY: -- and Livings. Caramagno.
20 A. Um, I couldn't remember. 20 MR. BARATTA: Caramagno, and also Exhibit 1
21 Q. Did she ever tell you that the entire back parking lot 21 of Livings.
22 was covered in packed snow, or anything like that? 22 BY MR. STEINER:
23 A. Ireally couldn't remember. 23 Q. Was there ice, that you recall, where you parked?
24 Q. Do you know approximately what time she fell? 24 A. No.
25 A. Well, she start working at 6:00 o'clock, so probably 25 Q. Was there snow in the parking lot where you parked, in
Page 34 Page 36
1 that's the time. 1 the area where you parked?
2 MR. MOLLOY: Don't guess, just answer what 2 A. I couldn't remember.
3 you know. 3 Q. Do you recall the parking lot being slippery while you
4 THE WITNESS: 6:00 o'clock. 4 walked into the restaurant?
5 BY MR. STEINER: S A. Um, when I walk -- like I couldn't remember really.
6 Q. Okay. You, of course, mentioned that a drain cover 6 Q. Okay. Did you walk in through the back door?
7 that had the ice on it. Was there anywhere else in 7 A. Yes.
8 the parking lot that had ice -- 8 Q. Do you recall having any trouble walking to the back
9 MR. BARATTA: Objection, foundation, 9 door?
10 speculation. 10 MR. BARATTA: Asked and answered.
11 BY MR. STEINER: 11 THE WITNESS: No.
12 Q. --that you can recall? 12 BY MR. STEINER:
13 A. Idon't remember. 13 Q. Were there any parking spots available by the time you
14 MR. BARATTA: Asked and answered. 14 got there at 9:00 a.m. that wouldn't have been near
15 BY MR. STEINER: 15 that drain where there's water?
16 Q. T'msorry? 16 MR. BARATTA: Object to foundation.
17 A. Ican't remember. 17 THE WITNESS: There is like a -- yeah,
18 Q. Where did you park on the day of the incident? 18 there's a lot of parking spot.
19 A. Um, you know, I don't remember exactly, but I think we 19 BY MR. STEINER:
20 park like all the way to the front where it's like 20 Q. In this litigation there's been a Lease Agreement, um,
21 there's no water. 21 that some have said, namely Jim Sage has said governs
22 Q. Were you still in the back parking lot? 22 your relationship between your business and Sage
23 A. Yes. 23 Investment Group.
24 Q. Are you able to show on that photo where you parked? 24 MR. STEINER: And let me just mark this as
25 A 25 Exhibit 2.

Might be like a little bit further in here. Because
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1 MARKED FOR IDENTIFICATION: 1 BY MR. STEINER:
2 DEPOSITION EXHIBIT 2. 2 Q. Okay. How often does Jim Sage visit the Grand
3 BY MR. STEINER: 3 Dimitri's location?
4 Q. Have you ever seen that document before? 4 A. Not too often.
5 A. Yes. 5 Q. Are you able to say how frequently he comes there?
6 Q. Have you ever referred to that document before with 6 A. Um, I mean I usually like take the rent to his place,
7 Jim Sage? 7 so maybe like -- I'm not remember, but sometimes I see
8 A. Well, it's the old Lease. It's like expire - 8 him like once a month.
9 Q. Right. 9 Q. Okay.
10 A. --in 2004. 10 A. But usually like I give him the rent at his place, so
11 Q. Right. But have you ever referred to that document 11 he doesn't come in to pick up the rent from me.
12 with Jim Sage? 12 Q. Okay. Do you recall ever seeing the front of Grand
13 MR. BARATTA: Object to the form. 13 Dimitri's on the day of the incident, as in the front
14 MR. MOLLOY: Object to the form. 14 parking lot?
15 THE WITNESS: What do you mean? 15 A. DidI see the front parking lot?
16 BY MR. STEINER: 16 Q. Right.
17 Q. Have you ever spoken with Jim Sage about that 17 A. Yes.
18 document? 18 Q. Do you recall any ice or snow in the front parking
19 A. No. 19 lot?
20 Q. Never? 20 A. No.
21 A. No. 21 Q. Now, it's my understanding that there's also a side
22 Q. Where have you seen it? 22 parking lot. Did you ever see the side parking lot on
23 A. We try to like make - we try to tell him we have to 23 the day of the incident?
24 make a lease, and we never did renew the lease. 24 A. Side parking lot, what do you mean?
25 Q. Did that lease ever govern the relationship that you 25 Q. Is there a parking lot not in the front, not in the
Page 38 Page 40
1 had with Mr. Sage? 1 back, but to the side?
2 MR. BARATTA: Asked and answered. 2 MR. MOLLOY: Do you understand his
3 THE WITNESS: This Lease, no. 3 question?
4 BY MR. STEINER: 4 THE WITNESS: No.
5 Q. Did you ever have a written lease with Mr. Sage? 5 BY MR. STEINER:
6 A. No. 6 Q. Okay. So there's only two parking lots to Grand
7 Q. When did you first look at that document? 7 Dimitri's; is that right?
8 A. Just when we signed the paper with Jim Sage, you know, 8 A. Two parking lots.
9 the paper. You know, when we bought the place. 9 Q. Is there a front parking lot and a back parking lot?
10 Q. Okay. Back in 2004? 10 A. Yeabh, all the area like the back of the restaurant.
1 A. 2004. 11 Q. Uh-huh.
12 Q. And that's the last time you saw that document? 12 A. The front of the restaurant, by the Gratiot - by the
13 A. Yes, this one expire and we never renewed it. 13 Gratiot, in the front of the restaurant.
14 Q. When you say renew it, it makes it sound like that 14 Q. Okay. Have you ever salted around the premises other
15 lease was effective at some point, but is it - is it 15 than just in the front doorway?
16 your understanding that once you took over the 16 A. Just the sidewalk, just the sidewalk and the front
17 business that that lease was not effective? 17 door.
18 MR. BARATTA: Objection, it calls for a 18 Q. And where is the sidewalk?
19 legal conclusion. I think it's all been asked and 19 A. 1It's in the front, the front of the restaurant.
20 answered. Go ahead. 20 Q. Have you ever salted the parking lot before?
21 MR. MOLLOY: Same. You can answer, if you 21 A. No.
22 can. 22 Q. Have you ever considered salting the parking lot if
23 THE WITNESS: Yeah, it's expired. You 23 you've ever seen it slippery?
24 know, it expired when we bought the place, but we 24 A. No.
25 25 Q. On the date of Miss Livings' fall did you notify

never get a new Lease Agreement.

10 (Pages 37 to 40)
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Page 41 Page 43
1 anyone? 1 form. He's already testified he doesn't recall
2 A. Not on the same date, because like I said, when she 2 whether there was any snow or ice on the parking lot
3 said there is nothing going on, so I figured there's 3 on that day.
4 no reason to make, you know, a big deal. 4 BY MR. GABEL:
5 Q. Can you tell me the last time you spoke with Miss 5 Q. You just tell me what you saw then.
6 Livings? 6 A. Tt was like a lot of water.
7 A. The last time? Um, maybe like a year and-a-half, 7 Q. Water?
8 year, something like this. 8 A. Yeah.
9 Q. So you have no idea what her present condition, 9 Q. Okay. And you saw some ice and debris, leaves I think
10 meaning her physical condition would be, right? 10 is the word you used, around that drain, correct?
1 A. No. 1 A. Around the drain.
12 Q. Ifyou saw a dangerous condition on Grand Dimitri's 12 Q. Is that all you recall, basically?
13 premises, you would have done, um, what you needed to 13 A. That's all I remember.
14 do to remedy that condition, right? 14 MR. GABEL: Okay. Nothing else. Thank
15 MR. BARATTA: Object to the form. 15 you.
16 MR. MOLLOY: Second. 16 MR. MOLLOY: I don't have any questions.
17 THE WITNESS: Well, if it's like not my 17 MR. BARATTA: I just have one or two.
18 responsibility I call Jim Sage. 18 RE-EXAMINATION
19 BY MR. STEINER: 19 BY MR. BARATTA:
20 Q. Butin a case, um, like this February 21st fall, you 20 Q. Did Miss Livings ever complain of leg pain before this
21 did take certain steps to clear the drain, right? 21 incident?
22 A. Yes. 22 A. Not that I remember, no.
23 Q. So there were some situations where you recognized 23 Q. Did Miss Livings, in any time that she worked for you,
24 that, um, you needed to maintain certain areas of the 24 did she typically miss her shifts, not show up or miss
25 parking lot? 25 her work shifts?
Page 42 Page 44
1 MR. MOLLOY: Object to form, foundation. 1 A. No.
2 MR. BARATTA: I'm going to object to the 2 Q. As part of her job as being a waitress at your
3 characterization of the question. 3 restaurant, was she required to carry plates over to
4 THE WITNESS: You know, usually I don't do 4 the tables?
5 anything with the parking lot, but if I see something 5 A. Carry like --
6 handy, and instead of bother Jim Sage I just take care 6 Q. Plates of food.
7 of it. I mean just a little small stuff. 7 A. Yes.
8 MR. STEINER: Okay. I think that's all I 8 Q. Did you observe her doing that?
9 have at this time. 9 A. What do you mean?
10 EXAMINATION 10 Q. Did you watch her delivering food to the tables? Did
11 BY MR. GABEL: 1 you observe her --
12 Q. Sir, on the date -- 12 A. Yes.
13 MR. GABEL: My name is Steve Gabel, I 13 Q. --look at her performing her duties as a waitress?
14 recommend T&J's, the contractor that cared for the 14 A. Yes.
15 outside parking lot. 15 Q. For many years, right?
16 THE WITNESS: Yeah. 16 A. Yep.
17 BY MR. GABEL: 17 Q. Did she ever appear to you to have any difficulty in
18 Q. On the date of the incident that Miss Livings fell, 18 performing her duties as a waitress?
19 2-21-14, do you have any criticisms of T&J? 19 A. No.
20 A. No. 20 MR. BARATTA: Thank you. All set.
21 Q. Okay. And as I understand on that day, you didn't see 21 MR. GABEL: Nothing else.
22 snow six inches or so packed down and all across that 22 MR. MOLLOY: All set.
23 back parking lot, did you? 23 MR. GABEL: Thank you, sir.
24 A. Um. 24 MR. BARATTA: Thanks, Tom.
25 25 THE WITNESS: You're welcome.

MR. BARATTA: I'm going to object to the

11 (Pages 41 to 44)
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1 CERTIFICATE
2 STATE OF MICHIGAN
3 COUNTY OF MACOMB
4
5 I, LISA M. FIX, C.S.R. 3121, a Notary
6 Public in and for the above county and state, do
7 hereby certify that the deposition was taken before me
8 on the date hereinbefore stated, that the witness was
9 by me first duly sworn to testify to the truth; that
10 this is a true, full and complete transcript of my
11 stenographic notes so take; and that I am not related,
12 nor a counsel to either party, nor interested in the
13 event of this cause.
14
15
16
17 =
18 LISA M. FIX, CSR - 3121
19 Notary Public, Macomb County
20 My Commission Expires: 4-9-2019
21
22
23
24
25
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DATE AND NATURE OF ORDER BEING APPEALED FROM

Defendant-Appellant, Sage’s Investment Group, LLC, (hereinafter “Appellant”) is
appealing the trial court’s order dated June 19, 2017 denying its motion for summary disposition

as to Plaintiff-Appellee’s (hereinafter “Appellee”) lawsuit. (Exhibit A)
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ALLEGATIONS OF ERROR AND RELIEF SOUGHT

Appellant charges that the trial court committed reversible etror in denying its motion for

summary disposition for the following reasons:

1. Appellee’s claim of injury is barred as the allegedly slippery parking lot was open and
obvious;

2. Appellee’s claim of injury is barred as the allegedly dangerous condition was not
effectively unavoidable; -

3. Appellee’s claim must be dismissed as she failed to demonstrate that the Appellant
exercised the requisite degree of possession and control needed to be held liable under a
premises liability theory;

Based upon the etror charged above, Appellant respectfully requests that this Honorable Court

reverse the trial court’s order and remand the matter for judgment in favor of the Appellant.

vii
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

STATEMENT REGARDING TRANSCRIPY
Appellant has ordered the transcript from the hearing on its motion for summary
(Exhibit B) The transcripts will be made available pursuant to the applicable

disposition.

provision of the Michigan Court Rules upon completion by the court reporter.

o
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

STATEMENT OF APPELLATE JURISDICTION

The jurisdiction of this Court to hear the errors claimed by Appellant is proper pursuant
to MCR 7.203(B)(1). This is an Interlocutory Appeal from an order entered in the Macomb

County Circuit Court on June 19, 2017 denying Appellant’s motion for suminary disposition.

1X
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

STATEMENT REGARDING SUBSTANTIAL HARM

Appellant is in need of immediate redress of the trial court’s fundamentally unsupported
ruling as Appellant’s request for a dismissal of Appellee’s claims against it is supported by the
evidence and Michigan case law. Appellee’s claims against the Appellant are based in premise
liability. The case law on this matter is clear that the patch of snow/ice that caused Appellee’s
fall on her way to work was unquestionably open and obvious, was not effectively unavoidable,
and therefore warranted summary disposition of her claims. Furthermore, summary disposition
of Appellee’s claims against the Appellant was warranted as Appellant did not poséess or control
the subject premises such that it can be held liable under a theory of premises liability.

Without quick and swift action, Appellant will be forced to expend time, energy and
resources toward defending a baseless and unsupported claim. Indeed, trial in this matter is
scheduled for October 11, 2017. All parties will incur unnecessary expenses if they are forced to

prepare for a trial on a matter that should have been summarily dismissed.
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STATEMENT OF QUESTION INVOLVED

DID THE TRIAL COURT ERR WHEN IT DENIED THE APPELLANT’S
REQUEST FOR SUMMARY DISPOSITION? ‘

Defendant-Appellant answer, yes.
Plaintiff-Appellee presumably answers, no.

The trial court answered, no.

X1
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

STATEMENT OF FACTS

Appellee filed the underlying lawsuit ageﬁnst Appellant arising out of a slip and fall that
occurred on February 21, 2014. Michigan premiskes liability law is clear. When a condition is
open and obvious, summary disposition is warranted. In this matter, the condition that Appellee
alleges caused her fall, a slippery parking lot, was unquestionably open and obvious as Appellee
admitted under oath that she was able to observé the condition before and after her fall. Only in
select circumstances can an open and obvious condition survive summary disposition. Appellee’s
situation does not fall under those circumstances as the condition was not effectively
unavoidable, as is clear from her testimony as well as the testimony of co-workers. Furthermore,
Appellee cannot sustain a claim against the Appellant as Appellant did not possess or control the
subject premises such that it can be held liable under a theory of premises liability. As such,
summary disposition was warranted based on the unequivocal admissible evidence and binding
case law.

A. The Appellee’s Fall

The Appellee was a waitress working at Grand Dimitre's for ten years prior to the subject

~ incident. (Exhibit C, p. 19) She routinely parked in the back parking lot and was aware of the

condition of the parking lot for at least two months prior the incident. Specifically, Appellee
testified she was aware that snow and icc “had been accumulating every day for two months.”
(Exhibit C. p. 42) Indeed, she testified that although the snow would be plowed, she did not see
the cement of the parking lot during the wintery months. (Exhibit G p 42) That said, the
Appellee admitted she was personally aware that the parking lot could be slippery as she had

slipped in the same lot in the winter before the accident. (Exhibit C, p. 87) Even more tclling, the
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Appellee w-as aware that another individual had fallen in the parking lot the day prior to her fall.
(Exhibit C, p. 117)
On February 21, 2014, the Appellee arrived for work at approximately 5:50 a.m. (Exhibit
C, p. 30). She saw another waitress’ (Debra Buck’s) vehicle in the parking lot. (Exhibit C, pp.
31-32) The Appellee testified:
Q. Did you see the snow coming into the parking lot —

A. Yes.
Q. —on the — let me just finish the question. Did you see the snow

coming into the parking lot?

A. Yes.

Q. Did you know it might be slippery in the parking lot?

A. Yes.
(Exhibit C, p. 32) Although she knew thc parking lot might be slippery, the Appellee did not call
anyone getting out of her vehicle to traverse the parking lot. (Exhibit C, p. 32) Furthermore,
although she knew éhe parking lot might be slippery and knew thexe was a front parking lot
available for use, she decided to exit her vehicle and walk across the lot she could see and
admittedly knew was dangerous. (Exhibit C, p. 34) Even more telling, Plaintiff ultimately called
a co-worker after her fall and requested that the co-worker open the front door of the restaurant
for her, something she could have easiiy done before her fall. (Exhibit C, pp. 46, 101) In fact,
Appellee confirmed that she could see the icy condition across the whole parking lot when she
fell. (Exhibit C, p. 35)

Following the Ap.pellee’s fall, her clothes were so wet (because she fell in the puddle that

Mr. Shkoukani described and discussed below) that she returned home to change her clothes.

(Exhibit C, p. 46) She then returned to work, parked in another spot, safely walked into the

restaurant without incident, and completed her shift that day, as well as the following day.

000112a

A TADIAT

-
¥
9

INd L 1€:9 L10Z/01/L VOO 49 QIAIEOTY
\Nd 8T:LE:€ LT10T/07/L VOO Aq QIAITDTYT NG J 6 €786 10T€/9/DSW AT

—

-



e~

I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

(Exhibit C, pp. 49-50). As such, it is clear that the slippery parking lot was not effectively
unavoidable as Appellee was able to effectively avoid the condition upon return to work.

B. Lease Agreement with Grand Dimitre’s

While Grand Dimitre’s owner, Tom Shkoukani, denies that a written lease governed their
relationship with the Appellant, the deposition of Jim Sage confirms that the parties did agree to
jts terms and the parties had referred to the agreement on several occasions. (Exhibit D, p. 52)
The terms of the sﬁbject lease agreement also confirm that the responsibility of the snow removal

and parking lot maintenance was Grand Dimitre’s responsibility. Indeed it specifically stated:

N ADETI 6307/€/2 DS Aq AATEDTRY

(b) The Tenant shall also, at its own cost and cxpense, put, keep,
replace and maintain in thorough repair and in good, clean, safe
and substantial order and condition and free from dirt, snow, ice,
rubbish and other obstructions or encumbrances, and to the
satisfaction of the Landlord, the driveways, sidewalks, parking
areas, yards, plantings, pavement, car stops, gutters and corbs in
front of and adjacent to the restaurant and, generally, the property
comprising the Premises.

(Exhibit E, 8b) Accordingly, Grand Dimitre’s was tesponsible to maintain the premises “free
from di&, snow, ice...” (Exhibit E) Any problem related to the condition of the premises was
the responsibility of Grand Dimitre’s and accordingly, it assumed the duty to maintain the
parking lot, including the snow removal. While Appellant negotiated the agreement with Té&Js
Landscaping to remove the sﬁow, it did so to ensure that its tenants were complying with their
lease obligations. (Exhibit D, p. 53) Appellant cannot bé held to have possessed and controlled
the land, when Grand Dimitre’s had the duty to maintain all aspects of the property.

PROCEDURAL HISTORY

The Appellant filed a motion for summary disposition pursuant to MCR 2.116(C)(10) in

the Macomb County Circuit Court on May 22, 2017. (Exhibit F) The Appellant argued in the
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Ameritech Corp, 464 Mich 512; 629 NW2d 384 (2001). Appellant further argued that the
condition was not etfectively unavoidable as recited in Hoffner v Lanctoe, 492 Mich 450, 468;
821 NW2d 88 (2012). Finally, Appellant requested summary disposition as Appellant did not
possess or control the subject premises such that it can be held liable under a theory of premises
liability.

The Appellee responded to Appellant’s motion for summary disposition ignoring her
unequivocal testimony that she was able to see the slippery condition before her fall by
contending that the condition was not open and obvious due to low-light conditions and claiming
there was only one entrance to the building. Additionally, Appellee claimed that Appellant was
in control of the property so as to bring them under the theory of premises liability.

On June 14, 2017, Appellant filed a reply brief in support of its motion for summary
disposition. (Exhibit G) In its reply brief, Appellant reminded the court of the unequivocal
testimony of the Ai)pellec regarding the open and obvious condition and noting the binding case
law required summary disposition.

On June 19, 2017, the Circuit Court entertained oral arguments on the Appellant’s motion
for suﬁnnary disposition. The éircuit Court denied the motion largely on the basis that the
condition waé “effectively unavoidable.” (Exhibit A)

A copy of the lower Court’s Register of Actions is attached as Exhibit J.

STANDARD OF REVIEW
This Court reviews a trial court’s ruling on a >motion for summary disposition de novo.
Insurance Comm'r v Aageson Thibo Agency, 226 Mich App 336; 573 NW2d 637 (1997). This
Court’s review of legal questions is also de novo. VCaralinaZ Mooney High School v Michigan

High School Athletic Ass’n, 437 Mich 75; 467 NW2d 21 (1991).
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I: Appellant's Application for Leave to Apbeal to the Michigan Court of Appeals

The standard of review regarding the trial court’s.treatment of a motion for summary
disposition based on MCR 2.1 16(C)(10) is well settled. Summary disposition is proper when
“[e]xcept as to the amount of damages, there is no genuine issue as to any material fact, and the
moving party is entitled to judgment as a matter of law.” MCR 2.116(C)(10); MEEMIC Ins Co v
DTE Energy Co, 292 Mich 'App 278, 280; 807 NW2d 407 (2011). A motion for summary
disposition under MCR 2.116(C)(10) tests the factual support of a claim and the reviewing court
considers affidavits, pleadings, depositions, admissions, and documentary evidence filed in the
action or submitted by the parties in the light most 'favoralﬁle to the nonmoving party. Smith v
Globe Life Ins Co, 460 446, 454; 597 N.W.2d 28 (1999); Quinto v Cross & Peters Co, 451 Mich
358, 362; 547 NW2d 314 (1996).

Further, under MCR 2.116 (G)(4), the adverse party to a Motion for Summary
Disposition requires the party to “not rest upon the mere allegations or denials of his or her
pleadings but must, by affidavits or as otherwise provided in this rule, set forth the specific facts
showing that there is a genuine issue for trial.” Further, the Supreme Court in Maiden v
Rozwood explained that “[t]he court rule plainly requires the adverse party to set forth specific
facts at the time of the motion showing a genuine issue for trial.” Maiden v Rozwood, 461 Mich

109, 121; 597 Nw2d 817 (1999).
ARGUMENT

I THE TRIAL COURT ERRED WHEN IT DENIED THE APPELLANTS’
REQUEST FOR SUMMARY DISPOSITION

A. The Appellee’s claims are barred by application of the open and obvious doctrine.

Appellee’s cause of action is one based upon premises liability. The level of care owed

to a particular Appellee depends on her status on the land. For the purposes of this application,
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

and as it did in the trial court, the Appellant concedes that Appellee was an invitee and that the
condition of the premises was as she testified.

An invitee is a person who enters the land of another on the invitation of the possessor for
the pecuniary benefit or commercial purposes of the invitor, which carries with it an implication
that 1'cas§nable care has been used to prepare the premises to make them safe. Bertrand v Alan

Ford, Inc., 449 Mich 606; 537 NW2d 185 (1995)

An invitor is not an absolute insurer for the safety of an invitee. Bertrand v Alan Ford,
Inc., 449 Mich 606; 537 NW2d 185 (1995), citing Quinlivaﬁ v The Great Aflantic & Pacific Tea
_Co., 395 Mich 244; 235 NW2d 732 (1975). In general, an invitor owes a duty to his invitees to
exercise reasonable care to protect them from an unreasonable risk of harm caused by a
dangerous condition on their land. Id. However this duty does not extend to require a warning
or requirement protecting invitees ‘from hazards that are open and obvious. Lugo v Ameritech
Corp, 464 Mich 512; 629 NW2d 384 (2001). "Where the dangers are known to the invitee or are
so obvious that the invitee might reasonably be expected to discover them, an invitor owes no
duty to protect or warn the invitee unless he should anticipate the harm despite knowledge of it
on behalf of the invitee." Riddle v McLouth Steel Products, 440 Mich 85; 485 NW2d 676
(1992). A duty to take reasonable precautions to protect invitees from an open and obvious
danger will arise only "if special aspects of the condition make even an openi and obvious risk
unreasonably dangerous." Lugo, supra, at 517.

Special aspects impose liability for an open and obvious condition when the hazard is
"effectively unavoidable,” so that there exists a "uniquely high likelihood of harm,” or when the

condition "imposes an unreasonably high risk of severe harm." /d. at 518-519. Neither an
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

avoidable condition, nor a common condition is uniquely dangerous. Corey v Davenport
C’ollege of Business (on remand), 251 Mich App 1, 8-9; 649 NW2d 392 (2002).

This Cqurt has held “as a matter of law that, by its very nature, a snow-~-covered surface
presents an open and obvious danger because of the high probability that it may be slippery.”

Ververis v Hartfield Lanes, 271 Mich App 61, 67; 718 NW2d 382 (2006). Routinely, our

T 6707/8/92 DS £q AMIEDRE

appellate courts have held that snow covered areas are not special aspects creating a “uniquely
high likelihood of harm.” Lugo, supra, at 518-519. For example, this Court has held that a layer

of snow on a sidewalk did not constitute a unique danger that created a “risk of death or severe

IR H1D-ER

injury,” Joyce v Rubin, 249 Mich App 231, 243; 642 NW2d 360 (2002), as well as found that ice
coated stairs also did not give rise to such a condition. Corey, supra. Very clearly, Michigan
courts have routinely held that snow and ice do not constitute unique dangers that constitute a
risk of death or severe injury.

Further, a parking lot that is completely covered in ice is not, alone, an effectively
unavoidable condition. Barch v Ryder Transp Services, unpublished Michigan Court of Appeals
decision decided October 20, 2016 (docket no. 327914) (BExhibit H) To be effectivelyA
unavoidable, “a hazard must be unavoidable or inescapable in effect or for all practical

purposes.” Hoffner v Lanctoe, 492 Mich 450, 468; 821 NW2d 88 (2012). [emphasis added]
«The mere fact that an Appellee’s employment might involve facing an open and obvious hazard
does not make the Qpeﬁ and obvious hazard effectively unavoidable.” Bullard v Oakwood
Anﬁapolis Hosp, 308 Mich App 403; 864 NW2d 591 (2014). The Michigan Supreme Court

has made this point clear when it ruled “exceptions to the open and obvious doctrine are

narrow and designed to permit liability for such dangers only in limited, extreme

Nd Ly:1€:9 LI0T/01/L VOO Aq IAIEOTT
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situations.” [emphasis added] Hoffner, supra, at 472. The Hoffner Court directly opined that:
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An “effectively unavoidable” hazard must truly be, for all
practical purpoeses, one that a person is required to confront
under the circumstances. A general interest in using, or even a
contractual right to use, a business’s services simply does not
equate with a compulsion to confront a hazard.
Id. at 472-473. [emphasis added]
This Court in Bullard recognized that an electrician was not compelled to confront an iéy
Jadder to perform maintenance on a roof generator while in the course of his employment.
Indeed, the Court ruled that the trial court erred in finding a question of fact on the issue when
the plaintiff “consciously decided to put himself in a position where he would face the ice.”
Bullard, supra, at 413. The Court, in binding precedent, ruled that because the plaintiff could
have informed his embloyer of the condition, waited until the weather improved, turned back
after realizing it was icy, or otherwise sought assistance, the trial court should have granted
summary disposition in favor of the Defendant. Id. The Court further determined that that the
trial court erred in finding the ice to be “effectively unavoidable as part of [the plaintiff s] job”
and the plaintiff could have informed his employer of the ice prior to confronting the hazardous
. condition. Id.
While it is anticipated that the Appellee will cite Aztala v Orcutt, 306 Mich App 502; 857
NW2d 275 (2014) in support of her position that the effectively unavoidable doctrine applies in
this case, it is important to note that the Attala Court explicitly did not make any ruling as to
.whether the icy conditions in the parking lot was effectively unavoidable. Simply, this Court
held that because the defendant had failed to argue that that the condition was not effectively

unavoidable, the defendant waived the issue. Id. at 507. Indeed, other Michigan appellate

decisions with far more similar facts have actually evaluated the applicability of the effectively
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

unavoidable exception and ruled that it does not apply in situations such as the instant mater, as

summarized below.

Even viewing the facts in the lightA most favorable to the Appellee, this case is
indistinguishable from Barch v Ryder Transp Services, unpublished Michigan Court of Appeals
decision decided October 20, 2016 (docket no. 327914) (Exhibit H). In Barch, the plaintiff was
scheduled to make a delivery within the scope of his employment. The plaintiff alleged that the
parking lot was covered in a light snow and knew that it was “jcy underneath.” The plaintif,

however, stated that there was no clear path across the lot and after walking approximately 10

yards, he fell, injuring his shoulder.

This Court held that the trial court did not err in determining that the “effectively

unavoidable” doctrine did not apply:

In this case, Barch failed to provide support for his assertion
that he could not have parked his truck in any other location to
avoid the hazard. To the contrary, Barch testified at his
deposition that, as he was leaving the facility, he parked his truck
near where the cars parked for the office. Barch was not
physically trapped. Additionally, there was evidence that Barch
had a cellular telephone in his possession and could have either -
called Ryder to report the conditions, see Bullard, 308 Mich
App at 413, or called the office to make other axrangements....

Id. [emphasis added]

Another indistinéuishable case is Walder v St John the Evangelist Parish, unpublished
Court of Appeals decision decided September 27, 2011 (dqcket no. 298178), cert. denied 491
Mich 913 (2012) (Exhibit I). In Walder, the plaintiff slipped and fell in a parking lot. She broke
her ankle and the trial court granted summary disposition in favor of the defendant. This Court

affirmed the trial court’s decision holding:

This case merely involved a slippery parking lot in winter.
Although plaintiff claims that she had no choice but to cross the
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

slippery parking lot to enter the building, Plaintiff presented no
evidence that the condition and surrounding circumstances gave
rise to a uniquely high likelihood of harm or that it was an
unavoidable risk. Plaintiff could have payked in a different spot
and used a different entrance. Other bingo helpers and
participants parked in the rear parking lot and used the rear
entrance. In addition, Charlene Hamper, the bingo chairperson,
testified that there were spots of ice in the rear area, not that it was
completely ice covered. Also, after Plaintiff fell, she got up and
walked into the building, evidently avoiding any other slippery

spots.

Id. at 2. [emphasis added]

As highlighted above, even taking Appellee’s account as true, the Appellee knew that the

parking lot was slippery and saw the ice and snow for months before the incident and on the day

of the incident and knew individuals had fallen previously due to the icy conditions. (Exhibit C,
p. 32) She had a cell phone and could have called to report the slippery conditions prior to
getting out of her car, as she did so after her fall occurred. (Exhibit C, p. 46) She could have
parked in the front lot - where the owners of Grand bimitre’s salted the sidewalks and where
chef, Robert Spear, parked. (Exhibit C, pp. 34, 40) After the Appellee fell, she was abie to
traverse the parking lot and reach the front door. (Exhibit C, p. 46) Both Debra Buck and
Robert Spear were able to walk across the parking lot and gain entrance to the building
without issue. (Exhibit C, pp. 34-35) After the Appellee’s fall, she went home to change and
was able to park in another location, where she did not fall when entering the building.
(Exhibit C, p. 46) |

As such, this matter is identical to Walder and Barch. Plaintiff knew the condition
‘existed, knew if was potentially dangerous, and could have avoided the condition but failed to do

so. As such, Appellee’s claims should have been dismissed as a matter of law.

10
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

C. Appellant did not exercise the requisite degree of possession and control
necessary to be held liable under a premises liability theory.

While Appellant was the premises owner at the time of the Appellee’s alleged injury, it
did not exercise the requisite degree of possession and control to be held liable under a premises
liability fheory. Indeed, “premises liability is conditioned upon the presence of both possession

and control over the land.” Merritt v Nickelson, 407 Mich 544, 552; 287 NW2d 175 (1980). A

possessor is:

(a) a person who is in occupation of the land with intent to control
it or

(b) a person who has been in occupation of land with intent to
control it, if no other person has subsequently occupied it with
intent to control it, or

(c) a person who is entitled to immediate occupation of the land, if
no other person is in possession under Clauses (a) and (b)

I DEd 610T/8/9 DS AQ QEIATBDFRE

Id. Furthermore, “[o]wnership alone is not dispositive. Possession and control are certainly
incidents of title ownership, but these possessory rights can be ‘loaned’ to another, thereby
conferring the duty to make the premises safe while simultaneously absolving oneself of
responsibility.” Id. at 552-553. It is only “appropriate to impose liability on the person who
created the dangerous condition or who had knowledge of and was in a position to eliminate the
dangerous condition.” Kubczak v Chemical Bank & Trust Co, 456 Mich 653, 662; 575 NW2d

745 (1998).

In this case, Grand Dimitre’s was the possessor of the premises in question. Indeed, Jim

Sage testified:

Q. With regard to the parking lot itsclf, right by Grand Dimitri’s,
who would use that parking lot?

A. Grand Dimitri’s customers and employees.

Q. You wouldn’t use that parking lot, would you?

A. No.

SN LYT€:9 LT0T/0T/L VOOIN A9 QAAIEDTY
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. 1. Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

(Exhibit D, p. 54). The Appellee, herself, testified that both the front and back Grand Dimitre’s
lots were used only for Grand Dimitre’s employees and customers. (Exhibit C, p. 40-41).

While Mr. Shkoukani did not believe a written lease governed his relationship with
Sage’s, Grand Dimitre’s is technically a holdover tenant. When a tenant holds over, “the law
implies a continuance of the tenancy on the same terms and subject to the same conditions.” Bay
Co v Northeastern Michigan Fair Ass'n, 296 Mich. 634, 640-641; 296 NW2d 707 (1941). The
terms o.f a holdover tenant may be determined by inquiring into the terms of the original lease.
Glocksine v Malleck, 372 Mich 115, 120-121; 125 NW2d 298 (1963). Accordingly, the
provisions highlighted above that requires Grand Dimitre’s to care for the parking lot and
remove ice and snow from the premises is a clear indication that Grand Dimitre’s assumed sole
possession and control over the parking lot and would be the “possessor” of purposes of
premises liability. (Exhibit E)

RELIEF REQUESTED

For the reasons set forth above, Appellant respectfully requested that this Honorable
Court grant its application for leave to appeal, reverse the trial court’s ruling and remand the

matter for judgment in favor of the Appellant.

SEGAL McCAMBRIDGE SINGER & MAHONEY

By /s/ Stephanie B. Burnstein
DAVID J. YATES (P49405)
ERIC P. CONN (P64500)
STEPHANIE B. BURNSTEIN (P78800)
Attorneys for Defendant/Appellant
39475 Thirteen Mile Road, Suite 203
Novi, MI 48377

Dated: July 10,2017 ' (248) 994-0060
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

STATE OF MICHIGAN
COURT OF APPEALS

DONNA LIVINGS,

Appellee,

v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY
DINIG, a Michigan Corporation

Appellants.

Court of Appeals No.

Trial Court No. 2016-1819-NI
Trial Court Judge:

Hon. Edward A. Servitto

CHRISTOPHER R. BARATTA (P51293)
BARATTA & BARATTA, P.C.

Attorney for Appellee

120 Market Street

Mt, Clemens, MI 48043

(586) 469-1111 (586) 469-1609 [Fax]
chris@barattalegal.com

STEVEN R. GABEL (P40617)

THE HANOVER LAW GROUP
Attorney for Def T&J Landscaping
25800 Northwestern Highway, Suite 400
Southfield, MI 48075

(248) 233-5541 (586) 635-5808 [Fax]
sgabel@hanover.com
cwinn@hanover.com

DAVID 1. YATES (P49405)

ERIC P. CONN (P64500) :
STEPHANIE B. BURNSTEIN (P78800)
SEGAL McCAMBRIDGE SINGER &
MAHONEY

Attorneys for Appellant Sage

39475 Thirteen Mile Road, Suite 203
Novi, MI 48377

(248) 994-0060  (248) 994-0061 [Fax]
dyates@smsm.com econn@smsm.com

sburnstein@smsim.com

PROOF OF SERVICE

The undersigned certifies that Defendant Sage Investment Group, LLC’s Application for
Leave to Appeal was served upon all parties to the above cause by service through TrueFiling

electronic filing system on July 10, 2017.

Kelly Solak
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STATE OF MICHIGAN ORDER Case No.
COUNTY OF MACOMB
16" JUDICIAL GIRCUIT COURT 16-1819-NI

DONNA LIVINGS

Vs
SAGES INVESTMENT GROUP,
LLC

At a session of the Court, held on

IT IS ORDERED:

IT IS HEREBY ORDERED THAT DEFENDANT'

Plaintiff(s)

Defendant(s)

June 19, 2017

Attorney: CHRIS BARATTA

Attorney: MARK STEINER

P# 51293

P# 78817

COURT ON MOTION FOR SUMMARY
ORDER OF DISPOSITION

FOR THE REASONS STATED ON THE RECORD.

THIS IS NOT A FINAL ORDER AND DOES N

N B R AR ST JUDGE

Approved as to fortm and substance by:

et A

Title of Order

OT CLOSE THE CASE.

EDWARD A SERVITTO.
CIRCUIT JUDGE —
JUN 19 2017

KARENAA TRAVUE copy
R, COUNTY CLERK

1IN 101 €25 T06TIZA2/9 DSIN AQ AAATTOTA

S MOTION FOR SUMMARY DISPOSITION IS DENIED

& "‘_A_.r / S : o

Va

Nd 67°1€:9 LIBZ/OI/L VOO 4q QAATEDTT
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Signature of attorney for plaintiff

(5/25104)

Signature of at‘ror‘r’x'eﬁor Jefandant
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EXHIBIT B
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McCambridge

Segd I Segal McCambridge Singer & Mahoney

llinois | Michigan | Missouri | New Jersey | New York | Pennsylvania | Texas

WWW.Smsm.com

Stephanie B. Burnstein
Direct (248) 994-8009
sbumnstein@smsm.com

Eric Conn

Direct (248) 994-8020
econn@smsm.com

*Also admitted in Florida

VIA UPS

July 10, 2017

Ms. Mary Cimini

Court Reporter to Hon. Edward A. Serviito
Macomb County Circuit Court

40 N. Main Street

Mount Clemens, MY 48043

RE: ** Request for Transcript**
Donna Livings v Sage’s Investment Group, LLC
Case No. 2016-1819-NI :
Our File No. 61005-267

Dear Ms. Cimini,

Pursuant fo our conversation today, please allow this letter to serve as a formal request
for a copy of Defendant Sage’s Investment Group’s transcript of its Motion for Summary
Disposition hearing held on June 19, 2017 before Judge Edward Servitto. The transcript is
needed for appeal purposes in this matter. Attached is a copy of the caption as well as a check in
the amount of $100 to cover the expedited transcript fee.

In addition, please forward copies of the Certificate to the following:

Fric P. Conn, Esq. Christopher R. Baratta, Esq.
Segal McCambridge Singer Mahoney Baratta & Baratta, P.C.
39475 13 Mile Road, Ste. 203 120 Market Street

Novi, MI 48377 Mt. Clemens, MI 48043

If you have any questions, please do not hesitate to contact me. Thank you.

Very truly yours,

SEGAL McCAMBRIDGE SINGER & MAHONEY, LTD.

Kelly Solak
Enclosures Legal Assistant to Eric P. Conn

39475 Thirteen Mile Road | Suite 203 | Novi, ML48377 | T:(248)994.0060 | F:(248) 994.0061

000127a

£7:7 6T0T//9 ISWN A AANTEDIRE]

N #0

INd TS 1€:9 L10Z/0T/L VOO Aq QEATEDHY
Nd 81:L€:€ L10Z/0T7/L VOO A9 QAATIOTY



I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Plaintiff,

\Y

SAGE’S INVESTMENT GROUP, LLC,
a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND

DIMITRE’S OF EASTPOINTE FAMILY
DINING, a Michigan Corporation

Defendants.

Case No. 2016-1819-NI
Hon. Edward A. Servitto

CHRISTOPHER R. BARATTA (P51293)
BARATTA & BARATTA, P.C.

Attorney for Plaintiff

120 Market Street

Mit. Clemens, MI 48043

(586) 469-1111 (586) 469-1609 [Fax]
chris@barattalegal.com

STEVEN R. GABEL (P40617)

THE HANOVER LAW GROUP
Attorney for Def Té&J Landscaping
25800 Northwestern Highway, Suite 400
Southfield, M1 48075

(248) 233-5541 (586) 635-5808 [Fax]
sgabel@hanover.com

cwinn@hanover.com

DAVID J. YATES (P49405)

ERIC P. CONN (P64500)

MARK W. STEINER (P78817)
SEGAL McCAMBRIDGE SINGER &
MAHONEY

Attorneys for Defendant Sage

39475 Thirteen Mile Road, Suite 203
Novi, MI 48377

(248) 994-0060 (248) 994-0061 [Fax]
dyates@smsm.com econn{@smsm.com

msteiner@sms.com
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EXHIBIT C
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Donna Livings
2/22/2017

Page 1
STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
"Plaintiff,
vs. Civil Action

No. 2016-1819-NI
Hon. Edward A. Servitto

SAGE'S INVESTMENT GROUP, L.L.C.,

a Michigan Limited Liability

Company, T&J LANDSCAPING & SNOW

REMOVAL, INC., a Michigan

Corporation and GRAND DIMITRE'S

OF EASTPOINTE FAMILY DINING, a

Michigan Corporation,

Defendants.

PAGE 1 TO 133
The Deposition of DONNA LIVINGS,
Taken at 120 Market Street,
Mt. Clemens, Michigan,
Commencing»at 2:45 p.m.,
Wednesday, February 22, 2017,

Before Gail R. McLeod, RPR, CSR 2901.

N 1 5
HANSON RE

:3

CIAEEYIGI hansonreporting.com
svoce  373-567-8700

2 fousnr noromicas & vk
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Donna Livings

o 2/22/2017
Page 2 Page 4
1 APPEARANCES: 1 TABLE OF CONTENTS
2 2 DONNA LIVINGS Page
3 MR. CHRISTOPHER R. BARATTA P51293 3 EXAMINATION BY MR. STEINER: 5
1 Baratta & Baratta, P.C. 4 EXAMINATION BY MR. GABEL: 79
S 120 Market Street s EXAMINATION BY MR. BARATTA: 11
6 ML, Clemens, Michigan 48043 € RE-EXAMINATION BY MR. STEINER: 122
K (586) 469-1111 7 RE-EXAMINATION BY MR. GABEL: 128
8 chris@barattalegal.com 8 RE-EXAMINATION BY MR. BARATTA: 130
s Appearing on behalf of the Plaintiff, 9 RE-EXAMINATION BY MR. GABEL: 132
10 10
11 11
12 MR. MARK W, STEINER P78817 12 INDEX TO EXHIBITS
13 Segal, McCambridge, Singer & Mahoney 13 (Exhibits attached to transcript)
14 39475 Thirteen Mile Road, Suite 203 14
1s Novi, Michigan 48377 1s Exhibit Page
16 (248) 994-0060 16 DEPOSITION EXHIBIT 1 11
17 msteiner@smsm.com 17 - Photographs
18 Appearing on behalf of the Defendant Sage’s Investment 18 DEPOSITION EXHIBIT 2 130
19 Group. 19 - Statement of Charges
20 20
21 21
22 22
.23 23
24 24
25 25
( Page 3 Page 5
1 APPEARANCES: (Continued) 1 Mt. Clemens, Michigan
2 2 Wednesday, February 22, 2017
3 MR, STEVEN R. GABEL P40617 3 About 2:45 p.m.
a The Hanover Law Group 4 DONNA LIVINGS,
5 25800 Northwastern Highway, Suite 400 5 having first been duly sworn, was examined and testified on
6 Southfield, Michigan 48075 6 her oath as follows: ’
? (248) 233-6535 7 MR. STEINER: Could you please state your
8 sgabel@hanover.com 8 name for the record?
9 Appearing on behalf of the Defendant T&J Landscaping. 9 THE WITNESS: Donna Ann Livings.
10 10 MR, STEINER: Let the record reflect that
11 1 this is the discovery deposition of Donna Livings taken
12 LI 12 pursuant to Notice and to be used for all purposes
13 13 under the Michigan Court Rules and Michigan Rules of
14 14 Evidence.
15 15 EXAMINATION BY MR. STEINER:
16 16 Q. Ms. Livings, my name is Mark Steiner. We meet briefly
17 17 before we went on the record here. 1 represent Sage
18 18 investment Group, a company that you sued as a result
19 13 of an incident that I befieve occurred February 21st,
20 20 2014, Have you ever had your deposition taken before?
23 21 A. No.
22 22 Q. Well, I'm sure your attorney has gone over it with you,
23 23 but I'm just going to go over for the record a couple
24 24 ground rules with you. First, it's important to keep
25 25 all of your answers verbal. As you probably are aware,
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Donna Livings
2/22/2017

Page 6

there's a court reporter taking down everything that
you and | say. It will be transcribed on a sheet of
paper, so it's important that you don't nod your head,
shrug your shoulders, things like that. In the same
vein, it's important to wait to answer your questions
or the questions that | ask you until after 've
completed the full question and that's simply to keep
the record clear, too.

Another rule is this isn't a game to lest
your memory. ¥f you don't know something, it's okay.
Don't guess. If you don't know something, you can just
say, "l don't know." That's a perfectly acceptable
answer.

I'm going to assume the questions or I'm
going to assume that you understood the questions that
1ask you If you respond. [l assume that you
answered them {ruthfully and accurately to the best of
your knowledge. Is that fair?

Yes.

Okay. ¥ you neeq a break a1 any time, just let us
know and again, this isn't an endurance contest, so if
you need a break, just let us know. Have you taken any
medication today that would affect your ability to
answer truthfully or honestly?

Yes.

>orprp

o
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Page 8

MR. BARATTA: Do you usually take them

morning, noon and night?

THE WITNESS: Correct, every eight hours.
MR. BARATTA: But the last lime was this

morning?

THE WITNESS: Yes.
MR. BARATTA: Thank you.
MR. GABEL: Thank you.

BY MR. STEINER:

What is your present address?

27059 Pinewood Street, Roseville, Michigan, 48068.
And how long have you lived there?

Seven years.

Where did you live prior to thal?

i can't remember the house number, but Raymond, St.
Clair Shores, Michigan, 48082.

And do you remember how long you lived at that Raymond
Street address?

Approximately 10 years.

Do you remember where you lived before that?
Detroit.

Do you remember the street -

No, actuafly, 1l correct myself on that. }ived on
Little Mack, 28100 Litile Mack, St. Clair Shores,
48081.

PPOoPD
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And what medication is that?

| take Norco,

Does that affect your ability to tel the truth at all?

No.

So you would be able to truthfully and honestly answer
the questions 1 ask you?

Correct.

MR. GABEL: May [ ask you a question? Did
you take Norco close to the lestimony today so that
your perception is a littie off right now?

THE WITNESS: No.

MR, BARATTA: Let me ask her a question.

‘When was the last time you took Norco? This
morning?

THE WITNESS: Yes.

MR. BARATTA: What time about?

THE WITNESS: About 9:00 o'clock.

MR. BARATTA: And what strength was it if you
know?

THE WITNESS: 10/325.

MR. BARATTA: Okay. Do you take those every

day?
THE WITNESS: Yes.
MR. BARATTA: All right. How many a day?
THE WITNESS: Three. Three times.

N:
g
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Page 9

And how long did you live there?

Two years.

Did you live In Detroit before.that?

Yes.

Do you remember the street address for that?

The house number, no. Payton, and that was Detroit,
Michigan. | don't remember the zip code,

And do you remember how long you lived there?

10 years.

Okay. At that Pinewood Street home, do you own thai
home?
"No.

Do you rent that home?

Yes.

Who do you rent that from?

Fairway Rentals.

Do you know how much your rent payment is?

750.

Do you own any real property?

No. My car.

Who do you live with at the Pinewood Street home?
Just me,

it's my understanding that you have gone by a couple
previous names, Donna Lasko, Donna --

Czerniawski.
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Donna Livings
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Page 10 Page 12
1 Q. And Donna McMillan, is that right? 1 A. No.
2 A, Yes. 2 Q. Do you have children?
3 Q. Have you gone by any other name? 3 A. ldo.
4 A. No. 1 Q. How many do you have?
5 Q. s your date of birth May 2nd, 19607 5 A. Three.
6 A ltis. 6 Q. What are their names?
7 Q. Were you born in London, England? 7 A. Michael is my oldest, Steven is my middle son and
8 A. lwas. 8 Matthew is my youngest.
9 Q. And when did you move to the United States? 9 Q. When was Michael born?
10 A. February of 1974, 10 A, 1977.
1n Q. May 1 ask what brought you to the United States? 11 Q. When was Steven born?
12 A. My parents. My father, his job brought him here. 12 A. 1983.
13 Q. And what's your Social Security number? I'd ask just 13 Q. And when was Matthew born?
14 that the last four digits appear on the record for your 14 A. 1984.
15 privacy. 15 Q. Are they all financially independent?
16 MR, BARATTA: Why don't we take it all off. 16 A. Ofme?
17 is that okay? 17 Q. Correct.
18 MR. STEINER: That's fine. |think it's in 18 A. Yes.
19 the Answers to Interrogatories anyway. | probably have 19 Q. Do you have any grandchildren?
20 it, so 1 just want to confirm. 20 A. ldo.
21 MR. BARATTA: Let's go off the record. 2 Q. How many do you have?
22 {Discussion off the record.) 22 A. Nine.
23 MR. STEINER: We'll go back on the record. 23 Q. Do any live in the area?
24 BY MR, STEINER: 24 A. They all live in the area.
25 Q. I's my understanding that you've been married four 25 Q. Do you see them regulariy?
( Page 11 Page 13
1 times; is that right? 1 A. tdo.
2 A, Yes. 2 Q. About how often do you see them?
3 Q. Woas your first husband Mark Lasko? 3 A. My oldest son's family, two, three times a week, My
4 A. Hewas. 4 youngest son, | actually baby-sit my youngest grandson,
5 Q. Andwas that from 1978 1o 19807 s so | see hirn every day and my middie son, a couple
6 A. Yes. 6 times, you know, like every couple of months | see the
7 Q. Was your second husband Ray Czerniawski? 7 twins.
8 A. Yes. 8 Q. Are you currently financially dependent on anyons?
9 Q. I'm probably pronouncing that wrong. That was from 9 A. No.
10 1983 to 19867 10 Q. s anyone currently financially dependent on you?
1 A. Yes. 11 A. No.
12 Q. And then were you next married to Mujo - 12 Q. Do you have any social media accounts like Facebook,
13 A, Mujo. i3 Twilter, Instagram, anything like that?
14 Q. Mujo Buzdoraj? 19 A. | have Facebook.
15 A. Yeah, Mujo Buzdoraj. 15 Q. Did you ever post anything regarding this incident on
16 Q. Was that from 1989 to 19907 16 Facebook?
17 A, Yes. V 17 A. thave.
18 Q. And then Timothy McMillan? 16 Q. Do you recall what that was?
19 A. Yes. 13 A. Originally when | fell obviously, something to the
20 Q. Andis that from 1996 to 19997 20 effect of fell at work today, you know, my back hurts,
21 A. Yes. 21 having to go to Concentra, probably months later
22 Q. Do any of your previous husbands owe you any spousat 22 something to the effect of Workmen's Gomp dropping me
23 support? 23 and refusing to pay my medical anymore and whenever
24 A. No. 24 I've had my surgeries, F've posted thal, surgery on
25 Q. What about child support? 25 Wednesday, hopefully everylhing goes well, that kind of
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Donna Livings

2/22/2017
Page 14 Page 16
3 thing. 1 A. No.
2 Q. You haven't deleted anything off your Facebook, right? 2 Q. Didyou graduate from high school?
3 A. No, sir. 3 A. |graduated 10 years late.
4 Q. Soit's ali there? 4 MR. BARATTA: If you have fo get up and
] A. Yes,itis. 5 stretch, do it
6 Q. Have you ever been convicted of any crimes? € THE WITNESS: Yeah, I'm just moving around.
7 A. Yes, 7 if } have to sit in one position too long, it gsts
8 Q. What crimes are those? 8 sticky.
9 A. Retail fraud. 9 MR, BARATTA: I'm sorry to interrupt. Go
10 Q. Anylhing else? 10 ahead.
11 A. 1also have a domestic violence. 11 BY MR. STEINER:
12 MR. BARATTA: Just for the record, the retail 1z Q. So you mentioned you graduated 10 years tate. Did you
13 fraud was in 2000. 13 complete a GED?
14 MR, GABEL: Was ihere an incarceration that 14 A. No, | have a diptoma. §went to night school. |
15 ended at a certain point in time? 15 actually graduated with honors for that.
16 MR. BARATTA: No. it was probation out of 16 Q. Allright. My records indicate that you went to East
17 St. Clair Shores Distrlct Court. 17 Detroit High School for some perlod. !s that right?
18 MR. GABEL: Do you know when that was 18 A. Correct.
19 terminated? 19 Q. When did you start East Detroit High School if you
20 MR. BARATTA: Probably within one year 20 know?
21 following the guilty plea in approximately 2000, 21 A. '75 lwant to say.
22 MR. GABEL: Does that sound correct, ma'am? 22 Q. And when did you leave?
23 THE WITNESS: Yes. 23 A. Aclually, you know what, it was probably a year later.
24 MR. GABEL: Thank you very much, » 24 I was pregnant and they would not allow me to continue
25 MR. BARATTA: 11l just object to relevance. 25 school.
Page 15 Page 17
1 BY MR. STEINER: 1 Q. What grade were you in if you know?
2 Q. And when was the domestic violence charge? 2 A. lwasin my 11th grade going into my senior year.
3 A, Séplember; the last week of September of 2010. 3 Q. Then you mentioned 10 years later, you completed a
1 Q. Do you know if that was a felony or misdemeanor? 4 night program?
s A. 1have noidea. 5 A. Yes, 1978, | graduated from Mount Clemens High School
6 Q. Do you recalt what court that was lhrough? 6 Adult Education.
7 A. St Clair Shores. 7 Q. Didyousay'78?
8 Q. As aresult of either of those, did you owe any money? 8 A. Fmsorry. '87. Because | was supposed lo graduate
9 A. The domestic violence, | was ordered to go to anger 9 *77 and | actually graduated ‘87.
10 management which | had to pay a fee for. | had to pay 10 Q. Okay. Did you ever attend college or any secretanial
1 a monthly amount to my reporting probation officer and 1 school?
12 1 had my court costs for my attorney and | was ordered 1z A. No.
13 to drug test whenever my color came up. 13 Q. Do you have any degrees or certificates in any other
14 Q. With regard to the retail fraud, do you know what 14 area of study?
15 company that -- 15 A. No.
16 A. Itwas from Builington Coat Factory. 16 Q. Did you ever serve in the military?
17 MR, BARATTA: If you'll just give me a 17 A No.
18 continuing objection on relevance and also, the fact 18 Q. Are you currently employed?
19 that it's almost 17 years old at this point and | don't 12 A No.
20 think it's admissible for purposaes of trial. You can 20 Q. When was the last time you were employad?
21 ask away. 21 A, February 22nd, 2014,
22 MR. STEINER: That's fine, 22 Q. Are you currently fooking for a job?
23 MR. GABEL: | have no problem with that. 23 A, No.
24 BY MR. STEINER: 24 Q. Have you looked for a job-since February 22nd, 2014?
25 25 A. No.

Q. Have you ever lreated for alcohol or substance abuse?
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Donna Livings
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Page 18 Page 20
1 Q. Have you applied for Social Securily Disability? iy A. The same. | mean my wage stayed the same.
2 A. Yes. 2 Q. Okay. How many hours per week would you work at Grand
3 Q. Were you granted Social Security Disability? 3 Dimitre's?
41 A. Yes. 9 A. Depended. 1did have a sel schedule, but because | was
5 Q. When did you apply? 5 an opening server, when the lunch crowd would be done,
6 A. October2014. 6 1 got to go home.
7 Q. Were you granted Social Security Disability the first 7 Q. Some records indicate that you worked approximately 38
8 time you applied? 8 hours per week. s that about right?
5 A. lwas. 9 A. Correct,
10 Q. Did you hire an altomey? 10 Q. Were you an opening server for the entire time you
11 A, Idid 1 worked at Grand Dimitre's?
12 Q. Do you recall who that altormney was? 12 A, No.
13 A, Randall Mansour. 13 Q. Howlong were you an opening server?
14 Q. You mentioned you ap;illed in October 2014. When were 14 A, Seven years approximately.
15 those benefits granted if you know? 15 Q. What were you before you were an opening server?
16 A. February 2015. 16 A. Afternoons, nights. It was a senlority thing. |
17 Q. Whatinjury did you claim? 17 worked my way up the ladder.
18 A. My back. 18 Q. So opening server was considered a desirable position?
19 Q. Do you know what physician diagnosed your back problem 13 A, Absolutely.
20 such that you were able to get Soclal Securily 20 Q. And what were your general job duties?
21 Disability? 21 A. Server, cashier, busser, fanitor, whalever was
22 A, Marlin Komblum. 22 required.
23 Q. Did you ever apply for unemployment benefits? 23 Q. Did itrequire a certain amount of ability to lift
24 A. Yes. 24 heavy things?
25 Q. ‘When have you applied for unemployment benefits? 25 A, Correcl.
Page 19 Page 21
1 A. When | was terminated from Burlington Coat Factory. 1 Q. Did you ever lry lo go back to work at Grand Dimitre's?
2 Q. When was lhat? z A. No.
3 A, 2000. 3 Q. Did any doctor lelt you that you could go back?
1 Q. Oh. ¥m sorry. 1thought you were --was Grand Ll A. No.
5 Dimitre's the last ptace you worked? ) s Q. Did any doctor tell you thal you-could not go back?
6 A. Yes. 6 A. Yas.
7 Q. Do you recall what years you worked at Grand Dimitre's? 7 Q. Which doctor is that?
8 A. 10years. 8 A. The first one was Dr. Valentine | believe his name was.
5 Q. So 16 years prior to 20147 b He was the initial doctor al Concentra. The next
10 A. Yes. 10 doctor was Albert Belfi. He was the specialized doctor
11 Q. So approximately 20047 n al Concentra and Marlin Kornblum who was my surgeon.
12 A. Yes. Itmighteven be 11 years.. 12 Q. When you were paid by Grand Dimilre's, were you péid in
13 Q. What was your wage there? 13 cash or by check?
14 MR. BARATTA: When she left? 14 A. By check.
15 MR. STEINER: Right. 15 Q Howfar of a drive is it from where you live fo Grand
16 THE WITNESS: $2.90 an hour plus tips. 16 Dimitre's? . »
17 BY MR, STEINER: 17 A. Five minutes,
18 Q. Do you know how much you made in 20137 If you need to 18 Q. Before you worked at Grand Dimilre's in approximately
18 approximate, you can. 19 2004, where did you work?
20 MR. BARATTA: if you don't know, you don't 2¢ A. 1worked al Burlington Coat Fagtory, Village Market,
21 know. They can get your tax returns. 21 Grand Dimitre's, but al a different location, different
22 THE WITNESS: Yeah, | -- approximately az owner.
23 $11,000. 23 Q. Okay. From atleast 2004 to 2014 when you waorked at
24 BY MR, STEINER: 24 Grand Dimitre's, was it always the same owner?
25 Q. What about 2012? 2% A. No.
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Page 22 ) Page 24

1 Q. Who was the owner when you last worked there? 1 Q. What did you injure?

2 A. Tom and Jamal Chakani. 2 A.  Aclually, my shoulder.

3 Q. Do you know how long they were owners? 3 Q. Did you see a doclor?

4 MR. BARATTA: 'm just going lo object based 4 A. ldid, at Concentra.

s on foundation, but you can answer if you know. s Q. Do you know what year that happened?

6 THE WITNESS: To déle? I would say 10 years, 6 A. '88 i'm guessing, ‘99 maybe.

7 BY MR. STEINER: ' 7 Q. Do you know which Concentra clinic you saw?

8 Q. Sojus@ a couple years after you started, it switched 8 A. The one in Fraser, 14 and Groesbeck.

3 to them? 9 Q. What did you do to your shoulder?
10 A. Correct. 10 A. It was actually like Christmastime and they have the
1 Q. Immediately before working for Grand Dimitre's, did you 11 big rolling racks for the clothes that would come out
12 work at Burlington? 12 of shipping and we were keeping those up front by the
13 MR. BARATTA: That's been answered. 13 cash register and as people were coming to put their
14 BY MR. STEINER: 14 lay-aways in, they would be bagged and the whole thing
15 Q. P'm just trying to figure out the time line here. Were 15 would be put up on a rolling rack. Then it would be
16 you unemployed for a period of about three years then? 16 rolled back to the back of the store where we'd put it
17 A. No. lworked at Village Market. 17 in lay-away.
18 Q. Okay. . ag All of the hangers that we would use that
19 A. tworked al Burlington Coat Factory, to Village Market, 19 would come out of receiving was like the plastic kind
20 o Grand Dimitre’s. R 20 with the metal hooks, so when you pushed them, they
21 Q. Okay. When did you leave Village Market? 21 would glide easily down the rack and for whatever
22 A. Before | started working for Grand Dimilre's. 22 reason, the one lay-away that the cashier had did had
23 Q. So right around 20047 23 several plastic hooks on them. So as 1 putitupon
24 A, Yes. 24 the rack and we're talking coats and jeans and, you
25 Q. When did you start Village Market? 25 know, this kind of thing in the tay-away, as | pushed

Page 23 Page 25

1 A. 2001 maybe after my unemployment was done, 1 it, the plastic just stopped fast on the rod and it

2 Q. Okay. And what did you do for Village Market? 2 just like put my shoulder out.

3 A. lwas a cashier, stocker, swept the floor, lottery, -3 Q. Did you treat for a period of time?

Ll stocked the liquor shelves, whatever was required. 4 A. |did at Concentra.

5 Q. Did that job require heavy lifting? 5 Q. How long?

6 A. ltdid. 6 “A. Approximately six wesks maybe.

7 Q. Did you ever file a Workers' Compensation claim or 1 Q. Were you off work?

8 anything like that as a result of your employment 8 A. No. 1 stili worked.

9 there? 9 MR. GABEL: Let's go off the record.
10 A. No, sir. 10 (Discussion off the record.)
11 Q. Were you ever injured on the job there? 1 MR. STEINER: Wae'll go back on the record.
12 A No,sir. ' 12 BY MR.STEINER:
13 Q. What did you do for Burlington Coat Factory? 13 Q. So you meniioned that you treated for approximately six
14 A. lwas a customer service manager. 14 weeks and you didn't take off work, right?
15 Q. What kinds of things would you do there? 135 A. No. 1was still working, but | did every day like even
16 A. lwas responsible for the front end of the store, the 16 if it was my day off, | had to go to Burlington, punch
17 cashiers, the money, taking care of tay-aways and 1 my time card, go to Concentra. then go back to
18 putting them upstairs, all of the paperwork from the 18 Burlington and punch my time card.
19 cash registers. 19 Q. Did that event affect your back at all?
20 Q. Did that job require any heavy lifting? 20 A. No.
21 A ltdid 21 Q. 1forgot to ask earlier, are you presently marcied?
22 Q. Did you ever file a Workers' Compensation claim there? 22 A. No.
23 A.  No. 23 Q. Earlier, you mentioned that you are currently taking
24 Q. Were you ever injured on the job there? 24 Norco. When was the first time you were prescribed
25 A. lwas. 25 Norco?
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‘Page 26 Page 28
1 A.  September, | believe, of 2014. B Q. Do you have any other sources of income?
2 Q. Do you know who prescribed that? 2 A. No.
3 A. Dr. Wednesday Hall. 3 Q. Has that amount stayed ihe same since you started
4 Q. Does he continue to prescribe that? 4 receiving it in February of 20157
5 A. She, and yes, she does. s A. The $734 started then. When {was -- gol the Medicare
6 Q. Where do you get your prescriptions refilled? 6 August of 2016, thal's when it went {o the 615 a month
7 A.  Wherever | can get them, ? because { have fo pay for my Medicare.
8 Q. Can you give me a list of where you can get them? 8 Q. 1see. Iknow that you filed a Workers' Compensation
9 A. CVS is my main pharmacy. Norco is one of the hardest 2 Jawsuit arising oul of this incident. Have you ever
10 medications to get a hold of because it's a narcotic, 10 filed for Workers' Compensation before??
11 so when | can't get it at CVS, | will make my way down 11 A. No.
12 the street to Walgreens and check there and if they 12 Q. It's my understanding that you redeemed that lawsuit.
13 don't have it, | will move on to the next one until i 13 Is that right?
14 can it my prescription. 14 A. 1did.
15 Q. You mentioned there might be a next one. What might 15 Q. Do you remember how much that was for?
16 that be? 16 A.  The total amount or my amount?
17 A. | have gotten them at Kroger, CVS, Wal-Mart -- I'm 17 Q. Total amount,
18 sorry, naver Wal-Mart, Walgreens, | don't believe 1e A. 65,000.
19 anywhere else. 19 Q. How much did you receive?
20 Q. Okay. Any other medications you're taking? 20 A. 28,578 I believe.
21 A. |take Gabapentin. 21 Q. And that was for injuries arising out of the incident
22 Q. What's that for? 2z that we're here to talk about today?
23 A. Nerves. 23 A. Correct.
24 Q. Who prescrives that? 24 Q. Have you ever filed a lawsuit for any other injury?
25 A. Dr. Wednesday Hall. 25 A. No, sir.
Page 27 Page 29
1 Q. What do you mean by nerves? Does it help relax you or 1 Q. Have you ever been a party to any other tawsuit that we
2 whatis that? 2 haven't discussed already?
3 A. No, no, it's nerves for my back. 3 A, No, sir.
4 Q. Nerve pain? 4 Q. Did you have health insurance at the lime of this
£ A. Yes. s incident?
6 Q. So that's just another pain medication? 6 A. No.
7 A. Yes. I'msorry. 7 Q. Have you ever had health insurance other than the
8 Q. That's okay. 8 Medicare that we talked about?
9 A. And | also take Clonidine. 9 A. Everor Just--
10 Q. What's that for? 10 Q. Yeah.
n A. s actually a blood pressure maedication, but | take 11 A.  When | was married to Timothy McMilian, | had Aelna
12 it for hot flashes, ’ 12 through his employer. When 1 originally started with
13 Q. Who prescribes that? 13 Medicald, that was in } want to say November,
14 A. Vena Panthanji. She's my primary care doctor. 14 approximately, of 2014. Then they gave me the Total
15 MR. GABEL: Can you spell that, please? 15 Heallh Care fike 30 days after that, so | had the
16 MR. STEINER: 1 have the spelling in here 16 combination of Total Health Care and Medicaid. Then
i7 somewhere. It's in the interrogatories. 17 August of 2016 is when the Medicare started, so now |
16 MR, GABEL: Thank you. 'l getil. 19 have Medicare with Medicaid as a backup.
19 MR. BARATTA: You can't spell that, Steve? 19 Q. May | ask why the Medicare started in August 2016?
20 MR. GABEL: {'m good, but I'm not that good. 20 A. Because you have lo wait | believe it's 30 months or
21 BY MR. STEINER: 21 something like thal. You have lo be on disabilily for
7 Q. How much are you presently receiving in Social Security 22 at least two years and a couple of months and then
23 Disability? 23 Medicare automatically starts. So mine automatically
w4 A. My lotal payment is $734 a month. | actually receive 24 started August 1st-of 2016 and, you know, it was their
25 $615 a month. [ doing, not mine.
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Page 30 Page 32
1 Q. l1see. Okay. il's perfectly okay if you don't know 1 A. Yes. We opened together.
2 this, but has any medical facility told you that you 2 Q. Was she already in the restaurant at {hat time?
3 owe any money to them as a resulf of the injuries that 3 A. Correct.
1 you sustained in this incident? 4 Q. When I say at that time, | mean at the time of your
S A. Iowe them nothing. 5 all.
6 MR. BARATTA: Did you understand his 6 A. Yes,
7 question? Do you have any patient batances with any 7 Q. Are you aware of any witnesses to the actual fail?
8 doctors? 1 think that's what he's asking. 8 A. No.
9 THE WITNESS: Nothing. Whan the redemption 9 Q. Did you see the snow coming into the parking fot --
10 was done through Workmen's Comp, they claimed all of 10 A. Yes.
1 the debt that was associated and since then, f've had -1 Q. --on lhe --let me just finish the question. Did you
12 full coverage, so I've had no bills. 1z see the snow coming inlo the parking lot?
13 BY MR. STEINER: 13 A. Yes. .
14 Q. Are you aware of a Workers' Compensation lien that's 14 Q. Did you know it might be slippery in the parking lof?
15 been filed in this tawsult? If you don't know, that's 15 A. Yes.
16 okay. 16 Q. Atthe lime of the incident, did you own a cell phone?
17 A, |believe not, but anything is possible. 17 A. Yes.
18 Q. Okay. Let's just start generaily, how did the incident 18 Q. Who was the carrier?
19 happen? 19 A. Tknowwhoitis. 1can't think of the name,
20 A. lwas scheduled to work at 6:00 a.m. on the 21st of 20 Q. Sprint? Verizon? T-Mobile? AT&T?
21 February. It was a Friday and 1 got there 21 A. Nope. Brain freeze. It's the cheap one.
22 approximately 5:50, parked my vehicle, went to walk 22 MR. BARATTA: | don't know.
23 into the door and maybe three steps and ! fell straight 23 THE WITNESS: I don't know.
24 back. 24 BY MR. STEINER:
25 Q. So you were coming from your Pinewood Street home 25 Q. That's fine. Did you call anyone before you got out of
Page 31 Page 33
1 address? 1 your car on your cell phone?
2 A, Correct, 2 A. No.
3 Q, Then you were heading to Grand Dimitre's which | 3 Q. Did you call anyone on your cell phone after you fell?
LI believe is located on Gratiot Road in Eastpointe, 4 A. Yes.
5 right? 5 Q. Who did you cal?
6 A, Correct. 6 A. The restaurant,
7 Q. s this the usual ime that you would go to work? 7 Q. The owner?
8 A, Thatwas my usual time Monday, Thursday, Friday. 8 A. No, the restaurant phone.
9 Q. What other days of the week did you work? 9 Q. Okay. And who answered? Was it Debra thal answered?
10 A {worked Tuesday 9:30 to 2:00 and { worked Saturday 10 A. Yes.
11 8:00 a.m. untit 2:00 and my days off were Wednesday and 1 Q. Now, where in the actuat parking lot did you fali? You
1z Sunday. 12 mentioned you were about three steps from your vehicle.
13 Q. Do you remember what day of the week this incident 13 Are-you able to say -
14 occurred? 14 A. lwasin the rear of the building in the parking area.
15 A, Friday. i 15 Q. How close fo the back door was that?
186 Q. Were there other cars in the parking lot at the time of 16 A. 1would have to approximate 75 yards, 70 maybe.
17 the incident? 17 Q. Could you have parked closer 1o the building?
18 A. One. 18 MR. BARATTA: Hold on a second. I'm nol sure
13 Q. Do you know whose car that was? 13 that you understood his question. He was asking you, {
20 A, Debra Buck's. 20 think, how far your car was parked from the door that
21 Q. Did you say Debra? 21 you were going into.
22 A Yes. 22 Is that correct? And if it's not -~
23 Q. What does she do? 23 MR. STEINER: Yeah, that's generally -- yes.
2 A. She's a server. 24 THE WITNESS: Yes, it was about 70 yards from
25 Q. Did she open that day? 25 my vehicle to the back door.
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1 MR. BARATTA: Okay. 1 Q. Youmentioned it fooked like the parking fot had been
2 BY MR, STEINER: 2 plowed over. Had there been a plow through there If
3 Q. And you fell approximately three feel from your car? 3 you know?
4 A. Yes. 4 A. No. You asked me if | seen snow and | said that there
5 Q. Could you have parked closer to the door? 5 was no snow, excepl flat where it had been plowed.
6 A. No. 6 There was no snow on {op.
7 Q. And why not? ? Q. |guess I'm a litile confused. There was no snow on
8 A. Because {he parking area was all pited up with snow. 8 top of where? .
9 That was the first available full parking spot. 9 A. ltwas solld. There was no soft stuff. Itwas sofid
10 Q. How much snow on the ground was there? 10 block. It was just one big block of ice and ground
11 A. Approximately six inches, but It was packed snow. Il 11 trodden - it's hard to describe.
12 wasn't soft snow. 12 MR. BARATTA: Her answer was that the whole
13 Q. Soit's fair 1o say that you fell closer to your car 13 lot was a sheet of white ice. Her additional answer
14 than the door that you were going into? 14 was there was no fluffy snow. 1 think she also
15 A. Correct. 15 described the lot as being irodden. 1want 1o say
16 Q. Was Debra the only one scheduled lo arrive at aboul 16 another word may be packed if that's correct.
17 that tima? 17 THE WITNESS: Packed.
18 A. No. There was a cook, also. 18 MR. BARATTA: But 1 don't want to lestify for
19 Q. And he just hadn't arrived yet? 19 my client,
20 A. |have noidea. He parks inthe front of the building 20 THE WITNESS: Packed would be a perfect
21 because that's where his key is. 21 interpretation.
22 Q. Okay. What's the cook’s name? 22 - BY MR. STEINER:
23 A. Robert Spear. 23 Q. Allright. Did -
24 Q. Do you know if he was in the building? 24 MR: BARATTA: Is trodden the word that you
25 A. 1didn't know who was in the building. 1 just seen 25 used?
Page 35 Page 37
1 Debra's car. 1 MR. STEINER: | heard flattened lo the
2 Q. Butdo you know now if he was in the building? 2 ground.
3 A. When | got inside the bullding, yes, he was. 3 THE WITNESS: Yes.
4 Q. Where were you looking when you fell? 4 BY MR, STEINER:
5 A. On the ground. 5 Q. Do you know what caused that to flaiten?
6 Q. Coutd you see the ice? 6 MR. BARATTA: ¥'m going to object based on
7 A. Yes. 7 foundation and speculation.
8 Q. Could you see pavement? 8 You can answer to the extent that you know.
9 A. No. 9 MR. GABEL: Join. Go ahead.
10 Q. How much ice would you say you were able to see? 10 MR. BARATTA: Do you know --do you remember
11 A. The whole parking lot. 1 his question?
12 Q. What did it look like? 12 THE WITNESS: Yes.
13 A. A sheel of while ice. 13 MR. BARATTA: Al right.
4 Q. Was the snow on top of that? 1 BY MR. STEINER:
15 A, ltwas trodden. It was flattened to the ground. There 15 Q. What caused the snow lo flatten to the ground if you
16 was no fluffy snow, no. 18 know?
17 Q. Do you know what caused it o flatten? 17 MR. GABEL: Same objection. Go ahead.
18 A. It being plowed over after it snowed. 18 THE WITNESS: You guys are confusing me.
19 Q. So it looked like a truck had been through there 19 MR. BARATTA: Don'l pay attention to our
20 already? 20 objections. Unless tinstruct you not to answer a
2 MR. GABEL: Object to the form and 21 question, then don't answer it, but Mr. Gabel will
22 foundation. She didn't even say whether one -- but you 22 object somelimes. Sometimes I'lf object.
23 can answer what you saw, what you observed. 23 THE WITNESS: Okay. Here's the situation.
24 THE WITNESS: What was the question again? 24 It had been snowing for over a month. Every time it
25 BY MR. STEINER: 25 snowed, a snowplow would come and plow the area for
GE‘Mmammwmmgwm 10 (Pages 34 to 37)
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1 everybody to walk. The next day, a snowplow would come 1 Q. Do you know if salt is kept on the premises?
2 if it had snowed and plow the area for everybody to 2 A. Yes.
3 walk. 3 Q. Do you know who buys it?
1 In addition 1o that, vehicles would be 1 A. The owners, Tom and Jamal Chakani,
5 driving through this area for several reasons. One, it s Q. Do you know who applies il? '
6 was our parking area to park, so that's where wa ¢ A. The purpose of the salt at the building was for the
? parked; lwo, it was the alley for the plaza, s0 trucks 7 customer sidewalks in the front of the building and the
Ll and delivery peopte would be going through the alley to 8 side of the building.
9 deliver to the plaza. it was a solid sheet of white, 9 Q. But they would apply the salt, the owners?
10 Whether it be packed snow or ice | have no idea. 10 A. For the sidewalk.
1 BY MR. STEINER: 1 Q. In your experlence, was the Grand Dimiltre's parking lot
12z Q. Sodid itlook like vehicles had driven through the 1z generally used for Grand Dimitre's employees and
13 parking lot? 13 customers?
14 A, Yes. 14 MR, BARATTA: Which lot? Object. Vague.
15 Q. Diditlook like the parking lot had been plowed? 15 "Which lot?
16 A Previous - 16 BY MR. STEINER:
17 MR. GABEL: Asked and answered. You may go 17 Q. The parking lot that you parked in.
18 ahead. 18 A.  We were required to park in the back of the building.
19 THE WITNESS: Previously, yes. 19 The employees parked in the back of the building.
20 BY MR. STEINER: 20 Q. Is that generally what that parking fot is used for?
21 Q. Do you know abowd how much snow or ice was on the 21 MR. BARATTA: Objection; foundation.
22 surface of the parking lot in inches or centimeters? 22 You can answer if you know.
23 MR. BARATTA: Are you asking her the depth of 23 THE WITNESS: That is where the employees
24 the sriow and/or ice? A 24 parked. Some customers would park there, but the
25 MR. STEINER: Correct, on the surface itself, 2% majority of the cars back there were employees.
Page 39 Page 41
1 MR. BARATTA: That she was walking on the 1 BY MR. STEINER:
2 morning of the incident? 2 Q. Do you know if that parking lot was used by any other
3 MR. STEINER: Right, 3 business or anything like that?
4 THE WITNESS: Approximalely six inches. 9 MR. BARATTA: Foundation,
5 BY MR, STEINER: s MR. STEINER: { asked if she knew.
6 Q. When you arrived at Grand Dimitre's before this 6 " THE WITNESS: That particular area, no. That
7 incident, had you ever had snow or ice in the parking 7 area is for Grand Dimitre's.
8 lot before? 8 BY MR. STEINER;
9 A. Yes. 9 Q. Okay. Grand Dimitre’s has a dumpster, right?
10 MR. BARATTA: Atwhat time? 10 A, Yes,
11 MR. STEINER: I'm just asking before this 11 Q. Isitin the back of the building?
12 incident. 12 A. Yes.
13 MR. BARATTA: Any specific time frame? i3 Q. Isitin that parking lot where you were walking?
11 MR. STEINER: No specific time. 14 A. No.
15 MR. BARATTA: In the 10 years that she worked 15 Q. You mentioned you got to the restaurant at
16 there? 16 approximately 5:50, right?
11 MR. STEINER: Right. 17 A. Correct.
18 MR. BARATTA: Okay. Go ahead. 19 Q. Wasit lightout?
19 THE WITNESS: Yes. 13 A, ltwas dark.
20 BY MR. STEINER: 20 Q. Are there lights on the premises?
21 Q. Inthose situations, did you ever report that to 21 A. The side of the premises, yes. The front, ] have no
22 anyone? 22 idea.
23 A. Report what, sir? 23 Q. Whataboul the back?
21 Q. That there was snow or ice in the parking lot. 21 A. The back lighting was -- they had a night light over
25 A. No. 25 the back door.
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1 Q. Nonetheless, you were slill able to see the snow and 1 MR. BARATTA: Mr. Gabel wanis a good peek.

2 ice, right? 2 MR. GABEL: Thank you very much.

3 A. Well, iIf you walk into your bathroom and you have a 3 THE WITNESS: {1l just stand. Go ahead.

4 night light, that is how bright that light was. It 4 You can still ask me questions.

5 just did the door. 1t didn't come outinto the parking 5 MR. GABEL: Chris, would you mind if | got a

6 lot. 6 picture of that?

1 Q. |see. Bul again, nonetheless, you were still able to 1 MR. BARATTA: Her shoes?

see the ice, right? 8 MR. GABEL: Yeah.

S A. Yes, 8 MR. BARATTA: Mot at all. While you guys are
10 Q. Do you have any personal knowledge how long the snow 10 snapping photographs, I'm going to get a quick refill
1 and ice had been there on the day of the incident? 11 on some coffee. ’

12 A. It had been accumutating every day for two months. 12 (Short recess.)
13 Q. Bul what about on the parking lot surface itsell? You 13 BY MR. STEINER:
14 did mention that trucks would come by, right? 14 Q. Atthe time of the incident, were you holding anything?
1% A, Yes, 15 A. My purse.
16 Q. Andplow the snow, right? 16 Q. Anything else?
17 A. Yes, 17 A. 1actually brought that, too, just s0 you couid see.
16 Q. So at least to some extent, il didn't all accumulate 18 No, just my purse.
13 over two menths, right? ’ 19 Q. Do you wear contacts or glasses or anything?
20 A, Yes, it did. 20 A. Nope.
21 Q. So no one had been thera in the two months prior? 21 Q. |want to say that | saw some medical records that
.22 A. No, every day or whenever it snowed, a plow wollld come - 22 indicated that you had some sort of glaucoma or
23 and plow the new snow. Did we ever see cement? No. 23 cataracts or something.
24 Q. Okay. Do you have any idea the last time a truck came 24 A. Cataracts.
28 by? 25 Q. Didyou have surgery?
Page 43 Page 45

1 A. Probably Thursday. b A. I've had two surgeries, one for each eye.

2 Q. So the night before? 2 Q. Whenwas that?

3 MR. BARATTA: Do you know? 3 A. Myfirst one 1 believe was 2009 | think.

Ll THE WITNESS: Absolutely not. | couldn't Ll Q. When was your second one?

s tell you specifically when the last time a truck was 5 A. The second one was December 2015.

6 there. It's an alley. 6 Q. Did you have any trouble seeing after either one of

7 MR, BARATTA: Teli Mr. Steiner you don't 7 thosa surgeries?

8 know. 8 A. No.

9 MR, STEINER: Well, I think she already 9 Q. Did those surgeries correct your vision?

10 answered the quastion. 10 A. Yes.
11 BY MR. STEINER: 13 Q. Why did you have the second surgery in 2015, just.the
12 Q. What type of shoes were you wearing on the date of the 12 other eye?
13 incident? 13 A. Yes, it was the other eye, The first surgery was my
14 A. I's funny you should ask. Here they are. I'l even 14 left. The second surgery was my right.
15 show them to you because | have to get up anyway. 15 Q. Did you have trouble with your right eye leading into
16 These were the shoes that | was wearing. 16 20157
11 MR, BARATTA: You answered in the 17 A. No.
18 interrogatories, Ms. Livings, they were Skechers, they 18 Q. Allright. | think earlier, you mentioned that you
19 were a month old at the time of the incident? 19 fell straight back; is that right?
20 THE WITNESS: These are them, yes. 20 A. Correct.
21 MR. STEINER: Let the record refiecl the 21 Q. Do you know on what body part you fanded on?
22 witness has shown me her black Skechers that have 22 A. Like lower back.
23 rubber soles. They look like -- 23 Q. And | know you mentioned that you injured your lower
24 MR. GABEL: Im sorry. If you'd just stand 14 back as a result of this incident. Anything else?
25 still for a moment. 5 A. Idon't understand the question.
N L . ; 12 42 to 45
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1 Q. Did you injure anything else besides your lower back? 1 me what was going on and | told him that | had fallen
2 A. No. Imean lwas sore. My arm hit, that kind of 2 on my way into work that morning in the back lot.
3 thing, but nothing permanent. 3 Q. Do you know if Mr, Chakani did anything after you told
9 Q. So the only injury that you relate {o this incident is 4 him?
5 with regard to your lower back at least for purposes of 5 A. Hedid.
6 this fawsuit, right? 6 Q. Whatdid he do? :
7 A. Corrsct. 7 A. He went out the back door, took an ice pick, shovel
8 Q. How long were you on the ground following this 8 type thing and went to where the drain was in the back
9 incident? 9 parking lot and started to try to break up the packed
10 A. Five seconds. 10 driving area.
11 Q. And then how did you get to the restaurant? 1 Q. Did you slip near the drain?
12 A. Hried to stand up and was slipping everywhere, so | 12 A. 1dontknow. |couldn't see the drain.
13 got down on my hands and knees and crawled across the 13 Q. Did he clear the entire back lot?
14 parking area. Itried {o getto tha back door. | 14 A. Did he?
15 could not, so | ended up walking the snow drifi, plowed 15 Q. Correct.
16 area, whatever you want to call it to walk around the 16 A. No.
17 building. ’ 17 Q. Just near the drain?
18 | calied to the restaurant when | got to the 18 A. Correct.
13 front door where Debra Buck answered. She opened up 19 Q. Why did he do it at that location versus another
20 the front door for me. 1went inside. ] was soaking -20 location?
21 wet. |then went home, changed my clothes and came 21 MR. BARATTA: Object to foundation.
22 back to work. 22 THE WITNESS: You'd have to ask him. | don't
23 Q. Did you work that day then? 23 know.
24 A, 1did. 24 BY MR. STEINER:
25 Q. Did you tell anyone else ahout the incident besides 25 Q. Had he ever done that In the pastif you know?
Page 47 Page 49
1 Debra Buck? 1 A.  1don't know.
2 A. Mr. Spear, Maria Isaac at 9:00 a.m, when she came to 2 Q. - You certainly never told him to do in it in the past
3 work, my boss, Tom Chakani. 3 though, right?
4 Q. Anyone else? 1 A. No.
5 A. My customers. | mean, you know, there was no other 5 Q. Do you believe it was his responsibility to do that?
& employees. € MR. BARATTA: To do what?
7 Q. You mentioned Mr. Spear was the cook, right? 7 MR, STEINER: Break off the ice like he did.
8 A. Correct. 8 THE WITNESS: No.
9 Q. Who was Maria lsaac? 9 MR. BARATTA: Il object to form;
10 A. She was another server. 1o foundation; also calls for a legal conclusion.
un Q. And then Tom Chakani is one of the owners at Grand 11 To the extent you can answer, please go
12 Dimitre's; is that right? 12 ahead,
13 A. Correct, 13 THE WITNESS: No, ] don't believe it was his
14 Q. Did you -- strike that. 14 responsibility to do that.
15 Did you tell all of these people the same 15 BY MR. STEINER:
16 story of how it happened? 16 Q. Do you have any idea if he told anyone else about this
17 A, Yes. 17 incident?
18 Q. Andis it generally what we said just moments ago at 18 A.  1don'tiknow.
19 this depasition? 19 Q. Allright. So after you changed and came back to work,
20 A, Yes. 20 were you able to generally do your everyday duties?
21 Q. You didn'teli them anything else? 21 A, VYes.
22 A. Nope. 22 Q. Did you complete your shift?
23 Q. Whatdid you talk to your boss, Tom Chakani, about? 23 A. 1did.
24 A. | believe somebody else had told him in the back when 24 Q. Where did you go after?
25 he came in the back door, so he came up to me and asked 25 A. Home.
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1 Q. What did you do? 1 well.
2 A. ook some Motrin and laid down. 2 A. fthurt. Ona scale of one to 10, probably five. |
3 Q. Eventually, did you go seek medical attention? 3 completed my shift. 1 did my Job because that's the
4 A. ldid. 4 kind of employee | am. 1 went home, took two Motrin
5 Q. Where was that? 5 and 1 laid down. As the evening progressed, il gol
6 A. Concentra, 6 worse. | was unable to sleep all night.
7 Q. Which one is that? 7 The following day, } went to work because |
8 A. 14 and Groesbeck in Fraser. e was scheduled to. When my boss came in, 1told him, |
9 Q. What did you tell them? 9 don't know what's going on, but | have been in pain alt
10 A. That | fell at work. 10 night. I need to go see a doctor.” He told me to go
1 Q. Was that the following day? 11 to Concentra, which is what ! did.
12 A. Yes, 12 Q. Okay. So this incident happened on February 21st,
13 Q. Do you know what time you went there? 13 2014. Do you know If it snowed on the night prior?
14 A Approximately 1:00 o'clock, 1:30. 14 A. - 1 have no idea. {don't remember.
15 Q. Were you scheduled 1o work on that Saturday? 15 Q. Do you know if it snowed coming into work that morning?
16 A. lwas. 16 A. Idon't remember. No, t don't believe it was snowing
17 Q. Did you call in? 17 that morning.
18 A. No, f worked. 18 Q. Do you have any idea the last time it snowed before
19 Q. You worked that Saturday, t00? 19 this incident?
20 A. ldid. 20 A. It was snowing every day, Mr. Steiner. it was
21 Q. Did you report this incident to anyone else? 21 February.
22 A. Anyone else being who? . 22 Q. Well, you just told me you didn't know if it was
23 Q. Anyone else we haven't talked about or -~ we haven't 23 snowing the day before or If it was snowing that
24 talked about? 24 morning s0 -~
25 MR. BARATTA: Object to form, 25 A. |have no idea honestly.
Page 51 page 53
1 THE WITNESS: | mean | tofd my son and his 3 Q. Before this lawsuit began, did you know who Jim Sage
2 wife. They came in for breakfast on the Friday 2 was?
3 morning. "Mom, what's wrong with you?" i feli this 3 A, Yes.
Ll morning.” | told my customers. | mean I'm a very 4 Q. How did you know his name?
5 efficlent wailress and when I'm only moving at 80 s A. lactually became acquainted with Mr, Sage when i
6 percent, people ask, "Oh, whal's wrong?" "Oh, tfell 6 worked at Dimitre's located on 11 Mile and Gratiot in
7 this morning. My back is kind of hurting." So of 7 Roseville. | actually worked for Jim Sage for
8 course | spoke to other people. 8 approximately four days and at Grand Dimitre's, Jim
9 Q. Sowould you say at least following the incident, you 9 Sage was the landlord, so he called often and stopped
10 were al about 80 percent at least for that -- 10 by a lot.
11 A. Following the Incident, my pride was hurt more than n Q. How often would you say he called?
12 myself. 12 A.  Oh, 1 don't know. When he needed to call about
13 Q. So your injuries really didn't develop for some périod 13 something.
14 of time, at least the extent of them? 14 Q. Did he ever call you directly?
15 MR. BARATTA: I'm going to object based on 15 A. No.
16 foundation. She's not a doctor. 16 Q. Did you ever speak wilh him directly?
17 MR. STEINER: | know, but she knows what she 17 A. Ofcourse. Iwould have to answer the phone.
12 felt. 18 Q. And he would just ask for the owner or something fike
1¢ MR. BARATTA: If you can answer as lo the 19 that?
20 progression of your injuries, whether or not your body 20 A. Yes.
21 was in shock, anything like that, then provide Mr. 21 Q. Do you know what he called about?
22 Steiner with an answer. If you can't, then tell him 22 A. lhave noidea. He was the landlord. " He would call
23 you don't know. 23 about whatever he wants.
24 BY MR. STEINER: 24 Q. Are you aware of any Sage Investment Group employee
25 Q. Youcan also tell me the extent of your pain level as’ 25 being on the premises?
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MR, BARATTA: Object to form. At what time?

Page 56

Q. Bulwhat about a Sage invesiment Group employee other

2 MR. STEINER: Just in general before the 2 than Mr. Spear?
3 incident. _ 3 A. 1don't even know who works for Sage Invesiment, so no.
4 THE WITNESS: Before the incident? Mr. Spear 4 Q. Okay. Do you have any idea if Sage Invesiment Group
5 used to work for Mr. Sage. 5 knew the condilion of the premises on the date of the
6 BY MR. STEINER: 6 incident?
? Q. Well, it's my understanding Mr. Spear was a cook, 1 A. Youwould have to ask them. | don't know.
8 right? 8 Q. Are you aware of whether Sage would use the parking lot
B A, Yes. 2 for any purpose other than for Grand Dimitre's
10 Q. So he was a Grand Dimitre's employee, right? 10 business?
LA VYes. 1 'MR. BARATTA: Object o foundation,
12 Q. Are you aware of any Sage Invesiment Group employee as 12 MR. STEINER: 1asked if she was aware.
13 an employee for Sage Investment Group being on the 13 THE WITNESS: 1would assume that Sage
14 premises? 14 Investments aflows all of thelr tenants that are
15 MR. BARATTA: Object to form and foundation. 15 located in that plaza to use the parking lot.
16 You can answer if you know. 16 BY MR. STEINER:
17 THE WITNESS: Like § said, Mr. Spear worked 17 Q. Eatlier, you mentioned the parking lot was generally
18 as a cook for Mr. Sage, also. 18 used by the customers and employees of Grand Dimitre's,
15 BY MR. STEINER: 13 rght?
20 Q. Butin the capacity as an employee for Sage investrment 20 A. Yes, sir.
21 Group, are you aware of an employee being on the 21 Q. Were you familiar with T&J before ihis incident?
22 premises? 22 A. lam, ’
23 MR. BARATTA: Same objections. 23 Q. Do you have any idea how oflen they were on the
24 THE WITNESS: tdon't understand the question 24 premises? If you don't know, that's fine.
25 and he's -- 25 A. Depends on -
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1 MR. BARATTA: If you don't understand the 2 MR. BARATTA: Object to form. Go ahead.
2 question, you let Mr. Steiner know. If you don't know 2 MR, GABEL: If she knows. Go ahead.
3 who was working for Sage's Investment Company at the 3 - THE WITNESS: Depends on what time of year.
4 time, you let him know that. 4 During the summer, they would come and mow the lawns
s THE WITNESS: But he asked and | answered. 5 and do the edging for the front curbing around the
6 MR. STEINER: 1understand. 6 properly. During the winter, | mean they came when it
7 MR, BARATTA: Talk to Mr. Steiner right now. 7 was nacessary to plow.
8 f've stated my objection. If you don't know, you don't 8 BY MR. STEINER:
9 know. S Q. Butit's fair to say you certainly did not see them
10 BY MR. STEINER: 10 every lime they came on the premises, right?
11 Q. Letme see if | can rephrase this. Did you ever see 1 A. Not every time, no.
12 any employee from Sage Investment Group in their 12 Q. Do you know If Grand Dimitre's would call them?
13 capacity as an employee for Sage Investment Group be on 13 A. | don'believe so.
14 the premises at Grand Dimitre's? 1 Q. Do you know if the owner knew anyone at T&J, of Grand
15 MR. BARATTA; Object to form and foundation. 15 Dimilre's?
16 THE WITNESS: I'm going to say | don't know. 16 A.  Which owner?
17 BY MR. STEINER: 17 Q. The owner of Grand Dimitre's.
18 Q. Did you see an employee other than Mr. Spear - 18 A. ldon' believe so.
19 A. Ever? 19 MR. BARATTA: Ms. Livings testified there
20 Q. Let me finish the question. Did you ever see a Sage 20 were two owners for the last decade, 10 years or a
21 investment Group employee on the premises at Grand 21 couple years she worked there, so which owner?
22 Dimitre's other than Mr. Spear? 22 MR. STEINER: Either owner.
23 A. ‘I have seen whoever maintains the property. 23 THE WITNESS: 'Personally, no, they did not
24 Q. And who is that if you know? 24 know those people.
25 A. T&J Landscaping. 25 BY MR. STEINER:
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1 Q. When you had a workplace safely concern, did you 1 A.  I'm trying to think what his name was. He was out of
2 generally report that to Grand Dimitre's? 2 St, John. 1don't remember his name.
3 A. Yes. 3 MR. BARATTA: Pappas?
1 Q. nthe 24 hours prior to the incident, did you consume Ll THE WITNESS: No, John somebody. | don't
s any alcohol? 5 remember his hame.
6 A. No. 6 BY MR. STEINER:
7 Q. What about drugs, either medications or iflicit drugs? 1 Q. Okay. What led you o treat with -- star treating
8 A. Nore. 8 with a primary care physician in January 20157
9 Q. How soon after the incident did you contact a lawyer? 9 A. 1 got medical insurance.
10 A, August of 2014. 1o Q. Now, Mendelson Kornblum, it's my understanding that
11 Q. Okay. Now, your attorney and you provided us with some 11 that's the office that handled some of your surgery.
12 information in this case, actually a lot of information 12 right?
13 and | just want to verify that | have all of the 13 A. They handled all of my surgeries.
14 medical providers that you've treated with as a result 14 Q. Had you ever treated with Mendelson Kombjum before
15 of this incident. So 'm handing you a copy of what is 15 this incident?
16 titled Plaintiff's Answers to Defendant T&J 16 A. No.
17 Landscaping's Interrogatories. I'm using these simply 17 Q. Did anyone refer you to Mendelson Kornblum?
18 because they're more recent than the interrogatory 18 A. Yes,
1s answaers that | have for Sage investment Group, 15 Q. Who was that?
20 I'm referring to Interrogatory Number 17. 20 A. Actually, L ran into & custorner at -- from whom I had
21 Now, if you could, just take a quick look through these 21 walted on in Meljer and she asked me where | had been.
22 and if you want to look through the whole document, 22 Ttold her that ! fell and she said, "Oh, you need to
23 that's fine with me, just to verify that it looks 23 call my guy,” and she gave me his card.
24 famillaf to you, but I'm asking specifically to look at 24 Q. When did you first start treating with Mendelson
25 17 and verify that those are the treaters thal you 2s Kornblum?
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1 treated with as a result of injuries you sustained as a b A.  August | belleve it was, my first appointment, of 2014.
2 result of this fall. 2 Q. Do you know who paid to have you see them?
3 A. | dont believe | ever went to St. John Moross. 3 A. Initially, my Workmen's Comp people had told me that
4 Q. Okay. : 4 they would pay for his consult, but would not pay for
5 A. That looks like it's about it. 5 nothing else.
6 Q. Okay. I'm just going to ask you some questions about 6 Q. Butit's your understanding eventually all of it was
? some of these providers. Earlier, you mentioned your 7 pald through your redemption?
L] primary care physician and I'm not even going to try to 8 A. Yas, after t sued them.
9 say it, so I'm just going to say Dr. P. Is that okay? k4 Q. You're stili currentiy treating with them, right?
10 A. That's fine. 10 A Yes,
11 Q. When was the first time you treated with Dr. P? 11 Q Whenwas the last time you saw them?
12 MR. BARATTA: Object to the form. 12 A January.
13 THE WITNESS: January of 2015 | believe. 13 Q. This year?
14 BY MR. STEINER: 14 A. Yes. Iseen him in January and | seen my pain
15 Q. Do you still currently treat with her? 1% management doctor, Dr. Hall, in February.
16 A. ldo. 16 Q. What dayin February?
11 Q. Who was your primary care physician before that? 17 A. The 6th, I believe.
18 A. 1did not have one. 18 Q.. Do you have any appointments to see them in the future?
19 Q. Did you have a primary care physician at all before 19 A, Yes.
20 her? 20 Q. Do you know when thoss are?
21 A. 1did during my marriage with Mr. McMillan. 21 A. lcantell you. March 30th for Dr. Kornblum and Dr.
22 Q. Who was that if you remember? 22 Hall, } am due to see her on March 10th.
23 A. Aclually, I'l take that back. It wasn't a primary 23 Q. Okay. Oakland Imaging Diagnostic Center, did they just
21 care doctor. it was an OB/GYN doctor. 24 doan MRI or something like that?
25 Q. Who was that? 25 A, Yes.
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1 Q. Do you know when that was? 1 therapy?
2 A. April sometime of 2014. 2 A. Mendelson Kornblum Physical Therapy.
3 Q. The Concentra in Fraser you mentioned you went to a 3 Q. Okay. So they handle it all in-house?
4 couple days after the accident or the day after the 4 A. Yes.
S accident, right? 5 Q. St John Macomb, is that where your surgery occurred?
6 A. Correcl. 6 A. My surgeries, yes.
7 Q. How long did you see them? 7 MR. BARATTA: 1 don't know if you're aware,
8 A. lwant to say three weeks. 6 Mr. Steiner. |thought t mentioned that she had a
9 Q. Did anyone refer you to them? 9 recent fusion.
10 A. My boss told me to go there. 10 MR. STEINER: | think you mentioned that,
1 Q. What about the Concentra in Warren? 1 yeah. That sounds familiar.
12 A. 1have noidea. I've never been there. I'm sorry. 12 MR. BARATTA: That's why she's not in PT.
13 The Warren location is Dr. Belfi. He's the Concentra 13 BY MR, STEINER:
14 specialist that | was sent fo from the 14 Mile 14 Q. Okay. Let's talk about those surgeries. The first
15 location, 15 one, who performed the first one?
16 Q. And would that time be in the three-week period that 16 A.  Martin Komblum.
17 you treated with Concentra? 17 Q. Did he perform the second one, too?
18 A. No. 18 A, Yes, he did.
19 Q. How long did you treat with the Warren one? 19 Q. When did the first one occur?
20 A. From, | don't know, the first week of March maybe, 20 A. He aiso did a third one.
21 second week. It was like second week of Marchand | 21 Q. Okay.
22 stayed with them until 1 went to go see Dr. Kornblum in 22 A. The first one was April 20th, 2015.
23 August. : 23 Q. So you mentioned you started seeing him in August 2014.
24 Q. Since going to see Dr. Kornblum in August, did you see 29 What did he do in between August 2014 and Aprit 20157
25 any other physician other than Dr. Komblum's office? 25 MR. BARATTA: What did who do?
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1 A. Between Concentra and.Dr. Kornblum? No, 1don't 1 BY MR. STEINER:
2 believe so. 2 Q. The doctor and you.
3 Q. What about after you flrst saw Dr. Kornblum's office, 3 MR. BARATTA: In reference to treatment for
4 did you ever see another physiclan? A her? )
s A. Ive actually seen several. They were like things s MR. STEINER: Right.
6 that -- § THE WITNESS: Not much. | would go see him
? Q. Through the Insurance company? 7 every couple of months. 1was seeing Dr. Hall-every
8 A. Yes, the insurance, IMEs or whatever they were. 8 month for pain management.
3 Q. Right. Other than those, did you go visit any other 9 BY MR. STEINER:
10 physician? 10 Q. What did Dr. Hall do for you in those couple monihs,
11 A, No. 11 every couple months?
12 Q. Pure Healthy Back, when did you first start treatment 12 A. Isee her every month. She's pain management. That's
13 there? 13 where | have to get my pain medication from.
14 A. That was through Goncentra. 1¢ Q. So she would just prescribe you pain pills like Norco?
15 Q. So between the time of the incident and seeing Dr. 15 A. Yes.
1€ Kornbium, you treated at Pure Healthy Back? 16 Q. And the other ones that we talked about earlier?
17 A. Yes, and at Fiex Therapy or whatever that place was. 17 A. Yes, the Gabapentin.
18 Q. Okay. Do you still do physical therapy through Dr. ’ 18 Q. Did she do anything else?
12 Korblum? i A. No, thal's all. She's a pain doctor. Actually, I't
20 A. No. 20 take that back, She did. She gave me injeclions. |
21 Q. So since you started seeing Dr. Kornblum, he hasn't had 21 did have injections. The steroid whatever kind of
22 you do any physical therapy? 22 injections, 1 had three of those with Dr. Hall.
23 A. Oh, no, I've had physical therapy. I'm just not doing 23 Q. Do you know when those occurred?
24 any right now. 24 A. Idon'tremember. Jl was last year.
25 Q. Okay. Who did Dr. Kornblum refer you o for physical 25 Q. Was it before or -
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1 A. It was after my second surgery. 1 a couple days, went back for a couple of days, so )
2 Q. Do you know what Dr. Kornbium did in your first 2 betieve it was like two weeks after,
3 - surgery? 3 Q. And how many appointments have you had with Dr.
kl A. My first surgery, he went through my back and it was 1 Kornblum since that second surgery?
s supposed to be a couple of pins and that kind of thing. 5 A. Approximately 10.
6 When hs got in there, it was not quite as he 6 Q. Isit like once every couple months or something like
7 anticipated and | ended up getting a couple of titanium 1 that?
8 rods or whatever put in there. ' 8 A. Yes. Sometimes him, sometimes his PA, | don't always
9 Q. Do you have any idea if those rods will need to be 9 see him.
10 removed at some point? 10 Q. And then did he schedule you for physicatl therapy at
11 MR. BARATTA: Objection; foundation. 11 that time? )
12 THE WITNESS: Theyil never be removed. 12 A. My physical therapy was six months after my second
13 BY MR. STEINER: 13 surgery is when | stared.
14 Q. Did you get a second opinion before going through with 14 Q. How long were you in physical therapy for?
15 that surgery? 15 A. lwant to say like iwo months.
16 A. No. 16 Q. Then following that, did you just continue to see Dr.
17 Q, How long were you in the hospital after that first 17 Hall for the pain management?
18 surgery? 18 A. No, I've never been able fo stop getting pain
13 A. My'surgery was on the Wednesday and | believe I left 19 management.
20 there Friday, two days. 20 Q. 1understand. I'm saying after your physical therapy
21 Q. Following that surgery, how often would you follow up 21 was completed after those couple months, what did you
22 with Dr. Kornblum? 22 do? '
23 A. Following that surgery, | had another surgery the 23 A. Wae had to stop physical therapy. It was never really
24 following week. 24 completed because of the pain level that 1 was in.
25 Q. Okay. Was that planned? 25 Q. So from about eight months after your second surgery,
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1 A, Yes. Itwas my second surgery. 1 you stopped treatment until your third surgery; is that
2 Q. Okay. And Dr. Komblum perdormed that, right? 2 right? ~ :
3 A. Yes. : 3 A. Correct.
4 Q. And what did he do in that surgery? 4 Q. When was your third surgery?
s A, Actually, § had two surgeons there. | had a general s A. Dscember 21st of 2016.
6 surgeon who was Dr. Harris | believe his name is. They 6 Q. And Dr. Kornblum performed that surgery?
7 - went through my stomach and attached more bars, so Dr. 7 A, He did.
8 Harris ended up having to move everylhing out of the 8 Q. What did he do?
3 way and Dr. Komblum did his thing on my back. 2 A. icallit addingwings. He extended the metal bars to
10 Q. So that was installing more rods In your back? 10 fuse --
n A. Yes, more hardware. 11 Q. Tofuse these -~
12 Q. How long were you in the hospital following that 12z A. The verlebrae, yes.
13 surgery? 22 Q. Did Dr. Kornblum mention whether or not he thought the
14 A. | wentin on May 6th for the surgery and | believe that 14 surgery after the second surgery was successful?
15 was a Wednesday, so { think I didn't get out untit 15 A. He felt that the surgery went well and we would have to
16 Saturday on that one, so that was three days. 16 wait to see how | recovered.
17 Excuse me one second. A Q. Okay. Has Dr. Komblum expressed that he believed this
18 (Discussion off the record.) 18 third surgery went well as well?
19 BY MR. STEINER: 13 A. He's very happy with the third surgery, yes.
20 Q. How fong did you follow up with Dr. Kornblum after that 20 Q. Has your pain gotten better since you've gone through
21 surgery? 21 these surgeries?
22 A. |believe it was two weeks. He wanted to see me in two 22 A. Eventually, yes.
23 weeks. Since both surgeries were only a week aparl 23 Q. Are you required to use crulches, a brace, walker,
24 from each other, you know, it was like I really went, 24 anything like that?
25 had the surgery, stayed there a couple days, came home 25 A. lhave a brace at home and ! also have -~ I'm not sure
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1 what it's called, but it's a bone stimutator that | 1 Q. Being a waitress, you mentioned that you had to bend

2 have to wear every day for 30 minutes. il's like a 2 over and carry heavy objecis, right?

3 battery operated unit. 3 A. 1didn't mention that | bent over, but yes, | do carry

1 Q. But you don't use any walking aids, right? Ll five, six plates on my arm which tends to be heavy.

5 A. No. 5 Q. Did you ever have problems with your back before?

s Q. What is your back brace cailed, if you know? 6 A. Of course. My back ached. I'm on my feet all day for

7 A. It's a back brace. it has metal rods in there. It's a 7 six lo eight hours,

8 black, heavy-duty ortho back brace. 8 Q. How long had that been a problem?

9 Q. Where did you get it? 9 A. I'm 68, so I've had three chiidren, I've had backaches
10 A. The supply store. 1had to go in there and get 10 for 20 years, nothing that has kept me from working.
1 measured for it. 11 Q. Has any doctor told you that you are permanently
12 MR. BARATTA: Binson's. 32 disabled from working?

13 THE WITNESS: Binson's. 13 MR. BARATTA: Objection; asked and answered.

14 BY MR. STEINER: 14 She testified regarding applying for and being granted

15 Q. Was that prescribed to you by Dr. Kornblum? 15 first time Social Security Disability.

16 A. Yes. 16 THE WITNESS: | already answered it so --

17 Q. How often do you wear it? 17 BY MR. STEINER:

18 A.  When 1 need to. 18 Q. Soit's your understanding that you cannot work?

19 Q. How often is that? 19 MR. BARATTA: Asked and answered.

20 A. Depends on what I'm doing. Sometimes | dont have to 20 Go ahead. Donna, you can answer.

21 wear it at all and if I'm doing my houséwork, then yes, 21 THE WITNESS: At this time, the doctors have

22 1do it, you know, to try and keep my back still. 22 stated that | am unable to work due to my back

23 Q. Solit's as needed? 23 condition.

24 A, Yes. 24 BY MR. STEINER:

25 Q. Did Dr. Kornblum prescribe that bone stimulator? 25 Q. Do you belleve you'll be able 1o work in the future?
Page 71 Page 73

1 A. Yes. 1 A. That's the future. have no idea what's going to

2 Q. Where did you get that? 2 happen tomorrow, | only know what's happening now, so

3 A. His office. . 3 no.

1 Q. And do you have any idea what that does? 1 Q. Are you optimistic that you might be able to work

5 A. It's supposed to stimulate bone growth, s again?

8 Q. Okay. Do you still use it? 6 MR, BARATTA: Objection; relevance.

7 A. Every day for 30 minutes. 7 You can answer, Donna.

8 Q. When did you first start using it? 8 THE WITNESS: My income is $615 a month. Do

9 A. Three weeks after my third surgery. 9 you think  would like to go back 1o work? Yes.

10 Q. So recently? 10 BY MR. STEINER:

1 A. Yes, in January. 1 Q. Did you ever take any pain medication for any reason
12 Q. Have you ever heard that you've had arthrilis in your 12 before this accident? -

13 back before? 13 A. Nope, Occasional Motrin.

14 A. Yes. 14 Q. Any prescription?

15 Q. And when is the first time you heard that? 15 A. No.

16 A. Dr. Belfi told me when 1 had the MRi done. 16 Q. Prior to this incident, did you ever have any problems
17 Q. When was that? 17 with your back that required medical treatment?

18 A, Apiil. 18 A. Nope.

19 MR. BARATTA: Asked and answered. Go ahead. 19 Q. Any pain that we haven't already discussed in your
20 THE WITNESS: April of 2015. I'm sorry. 20 back?

21 2014. 21 A. No.

22 BY MR. STEINER: 22 Q. On the date of this incident, were you treating for any
23 Q. Has any doctor told you thal you've had degenerative 23 medical conditions?

24 conditions? 24 A. No.

25 A. Yes, Dr. Belfi and Dr. Kornblum. 25 Q. On the date of this incident, were you taking any
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1 medication? ) 1 accident?
2 A. No. 2 A. No.
3 Q. Presently, are you doing anything other than medication 3 Q. Before this incident, had you been hospitalized for any
4 to alleviate your pain? 4 reason other than for your children?
s MR. BARATTA: Asked and answered. She wears 5 A. Yes, | had a laparoscopy and | had a partial
6 a back brace, she's got a TENS unit and she takes 6 hysterectomy.
7 Norco. ' 7 Q. What's a laparoscopy?
8 MR. STEINER: Okay, those are three things 8 A.  It's where they go through your naval with a scope and
8 that she did mention. 9 check it out to see what needs to be done.
10 BY MR. STEINER: 10 Q. What was that in refation to?
11 Q. Butis there anything other tharn -- 11 A. 1had endometriosis.
12 A. My doctor doesn't want me to do anything at this time 12 Q. When was that?
13 except heal. 13 A. ltactually started in like ‘96, '97, the pains all
14 Q. Okay. Sonothing else? 14 started.
15 A. No. 15 Q. What hospital?
16 Q. Do you recall any particular incident after this fall 16 A. St. John Moross. So actually, you know what, {hat's
17 that aggravated the pain in your back? 17 when | went to St. John Moross.
18 A. Everything | do aggravates the pain in my back. 18 Q. Before this incident, did you ever see a physical
19 Q. Like what type of activity? 19 therapist?
20 A. Standing, walking, sitting, sleeping, bending, it's 20 A. Yes, when linjured my shoulder in 2000, | seen the
21 constant pain every day. 21 Concentra physical -~
22 Q. After this incident, did you ever have a slip and fall? 22 Q. Any other incident?
23 A. Nope. 23 A. Not that | can recall.
24 Q. Anyautomobile accidents after? 24 Q. Before' this incident, did you ever have an MRI, CT
25 A. Nope. 25 scan, anything like that?
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1 Q. Any visils to the emergency room other than related to 1 A No
2 this incident after the accident? 2 Q. Have we pretty much covered all your treatment for
3 A. I've actually been to urgent care since this accident. 3 after the accident?
4 Q. Forwhat? 4 A, lbsfieve so. Everything was pretty much done and
5 A. 1had an infected tooth that required antibiotics and s ordered through Concentra or through Mendelson Kornblum
6 that was a week ago Friday, so whatever date that was. € and a couple of visits to Dr. Panthanji.
7 Q. What urgent ¢are was it? 7 MR. STEINER: Letme just go through my notes
8 A. Roseville Urgent Care. 8 real quick off the record. 1 think I'm just about
9 Q. After this incident, have you done any surgeries 9 done.
10 unrelated to this incident? 10 (Short racess. )
11 A. Nope. 11 BY MR, STEINER:
12 Q. Have you ever visited a chiropractor? 12 Q. Before the incident, did you have any hobbies,
13 A. Once. 13 activities, stuff you liked to enjoy?
14 Q. When? u A.  Of course.
15 A. Let's see. My son is 33, so 33 years ago. 15 Q. What types of stuff would you do?
16 Q. Do you remember who that was through? 16 A. | was actually on a bowfing team with a couple of the
11 A. A chiropractor that was on Ten Mile and -84 In 17 girls from work. 1t hadn't been for a couple of years
18 Eastpointe. 18 because everybody just kind of stopped wanting to go.
19 MR. BARATTA: Lupo. 19 1 used to go dancing. My grandsons - | have nine
20 THE WITNESS: No. Nowicki or something like 20 grandchildren. So three of my grandsons play soccer,
21 that in the strip mall right there. 21 so | mean we always used lo screw around with the
22 BY MR. STEINER: 22 soccer ball.
23 Q. Before this incident, had you had a slip and fall? 23 At the time of the incident, I-had twin
24 A. No. 24 granddaughters that were a year old that | was
25 Q. Before this incident, had you had an automobile 25 responsible to take care of them that | couldn't even
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1 do that because 1 couldn't lift up anything. It was 1 MR. GABEL: We're back on the record.
2 like ! couldnt do nothing. All the time, "Nana, 2 BY MR. GABEL:
3 come" - “| can't come." "Nana, come” -- "No, i cant 3 Q. Ma'am, I'm going to jump around a little bit because
4 do that either.” 4 Mr. Steiner asked a lot of questions and I'm going to
S Q. With respect to the bowling, had it been a couple years S do my best not to go over those questions. 1 may, but
6 before this incident that you -- o I'm going to do my best not to do that. Okay? What is
7 A. Yes. 1 your weight currently?
8 Q. So with respect to the dancing, how often did you go 8 A. Right now?
9 dancing before this incident? 9 Q. Yes.
10 A. lactually hadnt been for probably a couple of years 10 A, 163
11 either, you know. But it's all things that [ can't do 1 Q. And as | understand it, it was around the 140s or so
12 anymore, | can't wear high heels. 1wore three, 12 around the time of the incident, right?
13 four-inch high heels all the time, so now if | dress to 13 A. Correct.
14 go anywhere, | have to wear flats because | can't even 14 Q. Forwhatever you posted on social media, we're going to
15 dress correctly. 18 ask you please do not delete that and we may follow up
16 Q. Earlier, you mentioned that you do baby-sit one of your 16 with your attorney, but whatever il was, commentary yout
117 grandchildren at least every day, right? 17 mentioned, those photos, justleave It there.
18 A. Yes. Well, three, four times a week depending on what 18 A. No photos just -
19 the mom and dad's schedule is. 19 Q. Thank you. Do you do Twilter?
20 Q. Okay. Isthat to accommodate a work schedule or 20 A. No.
21 something like that? 21 Q. Do you do Instagram?
22 A. Yes. My son and his fiance work. 22 A. No. Ican barely do Facebook.
23 Q. Do they pay you or anything? 23 Q. Aliright. So you mentioned this chiropractor who was
24 A. No. It's my grandson. Do they pay me? No. 24 in Eastpointe. Is that the only chiropractor you would
25 MR. BARATTA: She should pay them. 25 have seen in the last 20, 25, 30 years?
Page 79 Page 81
1 THE WITNESS: Correct. Because 1 go to their 1 A. Inthe last 34 years and that was the only time. It
2 house. 2 was 34 years ago.
3 BY MR. STEINER: 3 Q. Was it one visit or a series of visits?
1 Q. Okay. And you still see the other grandchildreh as 1 A. 1believe I went about five times.
5 well? 5 Q. You tell us, what was the condition you went there for?
6 A. Yeah, all the time. | have a great-grandchitd coming 6 A. When | had my middle son, { had an epidural and it was
1 next month. 7 just to the point when | came out of the hospital, my
8 Q. Congratulations. 8 friend, because my back was aching and -
9 A. Sowe'll have another baby in the family. 9 Q. So you're pointing to your low back?
10 MR. STEINER: Congratulations. Thank you. 10 A. Yes.
1 That is alf | have. 1 Q. Was that what you complained about for the five visits?
12 EXAMINATION BY MR. GABEL: 12 A, Yes.
a3 Q. My name is Steve Gabel. | represent T&J Landscaping 13 Q. So epidural is typically an injection into the low back
14 and I'm going to ask you some questions about the 14 area to decrease pain, so you have your hand on the low
15 incident we're here for today. Same ground rules 15 back?
16 apply. Okay? You have to answer out loud which I'm 1§ A. Correct.
17 going to ask you to answer out loud. Okay? 117 Q. And that's the area you complained about?
13 A.  Okay. 18 A. I'mjust standing here.
19 Q. Al the other ground rules Mr. Steiner discussed with 19 Q. iunderstand. But that's the area you complained
20 you apply lo me as well. Okay? 20 about, correct?
21 A.  Okay. 217 A, Yes.
22 Q. We just tock a break for a second. Do you need lo take 72 Q. To lhe chiropractor?
23 another break before we go ahead? 23 A. Yes.
24 A. lactually do. 24 Q. What did he do, manipulate the back in some way?
23 (Shorl recess.) 2% A. Yes.
NéENAmsANCEJmmmmmmmgwm 21 (pages 78 to 81)
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i Q. How did he do that? 1 Q. Correct, In the five years before.
2 A. He had taken x-rays and then he put me on the bed thing 2 A. No.
3 and adjusted my spine | guess. 3 Q. Any pain medications you filled at these two locations
4 Q. Didhegiveyoua diagnosis? 4 -
s A. No. 5 A. No.
6 Q. What were the pharmacies you went lo prior to this é Q. --you have to let me finish the question - in the
7 incident? 1 know you mentioned a few, but ¥m going 7 five years before?
8 back in time in the five years before this incident. 8 A. No.
2 A. Five years before the incidsnt? 9 Q. Are you right or left-handed?
10 Q. Correcl. 10 A. Right, butido use my left.
1 A. Ireally was never sick. tcanrecall one visit where 1 Q. But you're right-hand dominant?
12 I had an upper respiratory infection. 12 A. Yes.
13 Q. Just tell me the name of the pharmacy, the name of the 13 Q. Pror to ihis incident, had you seen @ psychologist,
14 place you went to, the establishment. 14 psychiatrist or social worker?
15 A. |would have lo say Walgreens at 12 Mile and Harper 15 A. No.
16 because that was closest to my homne. 16 Q. As!undersiand from ydur records, you smoke
17 Q. On 12 Mile? 17 cigarettes.
18 A. Yes. ltsits right on the comer. 18 A. ldo.
19 Q. Near Harper? 19 Q. And one record said you smoked 20 cigarettes. Is that
20 A. On Harper. 20 per day?
21 Q. [lidentify these by streel and cross street and city, 21 A, Yes.
22 so that's what I'm going to do. On 12 Mile, correct? 22 Q. And you teli me. §don't know. Is that equivalent lo
23 A. Yes. 23 one pack per day or more?
24 Q. Near Harper? 24 A. Yes. ’
25 A. Sir, its on Harper. it sits right on the comer. 25 Q. One pack per day?
Page 83 page 85
L Q. Atlhe corner. What's the city? 1 A. Yes.
2 A. St Clair Shores. 2 Q. Has any doctor told you that you should not do that
3 Q. s there another one you went to besides {hat location? 3 because Il's generally not good for you, reduces the
4 A. | would have lo say CVS that sits on -~ it's on Harper L amount of oxygen in your bloodstream?
s by 13 Mile Road. 5 A. Yes.
6 Q. Again, whal city is that, St. Clair Shores? 6 Q. Did a doctor tell you that it reduces the amoun! of
7 A. Yes. 7 oxygen in your bloodstream that could inhibil healing?
8 Q. Was there another one besides those two localions you 8 A. Yes, But-
9 just mentioned? 9 Q. Hold on. So do you loday stilt smoke cigaretles?
10 A. Prior to the incident? 10 A. ldo.
11 Q. Yes, in the five years or s0. 11 Q. s it the same amouni, one pack per day?
12 A. ldon't believe so. 12 A. Depends on what I'm doing.
13 Q. You mentioned you would go to Kroger I think after this 13 Q. How ofien do you smoke one pack per day?
14 incident. Did you ever go lo a Kroger pharmacy before 14 MR. BARATTA: Since when?
15 this incident? 15 BY MR. GABEL:
16 A. No. 16 Q. Currently, how ofien do you smoke one pack per day?
17 (Discussion off the record.) 17 A. Probably every day.
18 BY MR. GABEL: 18 Q. Okay. Are you under any -- strike that.
19 Q. So were there any other pharmacies other than the iwo 19 Before this incident, in the five years
20 you told me about in the five years before the 20 before, were you under any written medical
21 incident? 21 restriclions?
22 A. |don't believe so, no. 22 A. No.
23 Q. Did you have an exisling standing prescription, 23 Q. Did you have any medical restrictions on your driver's
24 refillable prescription at these two places? 24 license?
25 A. Prior to the incident? 25 A, No.
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Q. Did you have corrective lenses stated on your driver's 1 Q. Did anybody give you a diagnosis as to what happened in
2 license? 2 that incident?
3 1 don't believe so. 3 | didn't even go to the doctor.
4 Before this incident, you were telling us about some of 4 How did you get the air brace?
s the hobbies and § know they were prior. You told us 5 I had it. | have three sons that played football,
6 about the bowling within five years prior. You lold us 6 soccer, wrestling. | have lots of stuff like that.
7 about dancing in the five years prior and obviously ? So you didn't get a diagnosis because you didn't go to
8 caring for your grandchildren. Is there anylhing else 8 a medical doctor?
s in the five years prior in addition to working that you ¢ A. Correct.
10 would do? 10 Q. You didn't get any medical treatment for that; Is that
11 isew. Ihave a sewing machine, so I'm always making 11 true?
12 things. In fact right now, {'ve just -- we have my 12 A, No.
13 great-grandson's baby shower on this coming Sunday, so 13 Q. That's true?
14 f've done like the flower arrangements, but it takes me 14 A. Yes.
15 double the time. You know, if | want to paint my toes, 1s Q. Did you have any -- was it the right or the left ankle?
16 it takes me two hours because | have to do alittie 16 A, My left
17 bit, then stop. 17 Q. Did you have any instability of the left ankle
18 So other than the sewing, do you think you kind of 18 continuing on over the course of the year after that
19 covared what your.general hobbles were? 19 occurred?
20 Yeah. {'m just a crafly kind of person, always have 20 No, it did nothing, just unbruised and | was good to
21 been, making curtains and -- 21 go.
22 I'm going to move toward the incident now and again, 22 So it healed after several days because you used the
23 Mr. Steiner has asked you a lot of questions, so I'm 23 air cast --
24 going to jump around a fitlle on that topic. Actually, 24 Yep.
25 prior to the incident, approximately one year before 25 You have to let me finish my question -- and then you
Page 87 Page 89
1 the incident, did you have a slip and fall in the 1 were okay in your opinion?
2 parking lot that we have been talking about here? 2 Yes. It took a week to 10 days for the swelling, the
3 A. }twasn't a slip and fall per se. i was | slipped. 3 black and blue to go down.
4 Q. You slipped, but you did not fall? L When that happened, did you feel any problems in your
5 A Right 5 back at all?
6 Q. Was this in the pafklng lot we have been talking aboul? 6 A. No.
7 A Correct. 1 Q. Do you recall when you had the last name McMillan
8 Q. Were you exiting a vehicle? 8 having an incident at Meijer?
9 A Yes. 9 A. Anincident at Meijer?
10 Q. Were.you out of the vehicle? 10 Q. Did you ever fall at a Meijer location?
n A, Yes. 11 A. No.
12 Q. Was it in the wintertime? 12 Q. You did not fait and hurt your arm or fall or hurt
13 A, Yes. 13 yourself in any way at a Meijer?
14 Q. _ Did you catch yourself on something so that you didn't 14 A. No.
15 need to fall? 15 Q. Okay. When was it you were married to Mr. McMillan?
1€ A. My door, the car door. 16 A.  We got married February 14th of '97.
17 Q. Did you hurl anylhing as a result of that? 17 Q. And then you gave us the end date. 1apologize. When
1 A Myankle. 18 " was that?
19 Q. As lunderstand, the ankle hurt for a couple of days or i9 A. September 2000 1 think.
20 a couple of weéks was it? 20 You told us about a domestic violence incident and so
23 A. ldidn't work for about three days. 21 f'm not going to particularly ask about that, but what
22 Q. Did you continue to have an ankie problem after that? 22 I want to know is were you hurt as a result of the
23 No. 1wore an air brace to work for several days 23 incident?
24 because my ankie and my whole foot was just black where 24 No.
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You did not fall as a result of that incidenl?
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1 A. No. 1 MR. BARATTA: You mean last before the date
2 Q. Did you hurt your back atallas a result of that 2 of incident?
3 incident? 3 MR. GABEL: Correct.
4 A. No. 4 BY MR. GABEL:
s Q. What was the date of that again? s Q. Thatwas the question, last before the moment of the
6 A. The first week of October of 2010. 6 incident. You do not know that, do you?
? Q. Did you have to seek any medical care and treatment as 1 A. No.
8 a result of that matter we just described? 8 Q. 1want to ask you about the lighting. So at 5:50 a.m.,
9 A. No. 9 was the sun still betow the horizon?
10 Q. Prior to this incident, did you ever seek care and 10 A. Yes, it was dark.
11 treatment for drug o alcohol abuse? 1 Q. It was not twilight yet, correct?
12 A. No. 12 A. No.
13 Q. So you said you arrived al the parking lot 5:50 am., 13 Q. That's.correct?
14 correct? 14 A. Comecl.
15 A. Yes. 15 Q. Butyou described some lights. Were there any other
16 Q. Now, had you ever spoken to anyons from T&J's i6 lights? Was there light from any other source, ambient
17 Landscaping prior to this incident? 17 light, light from light posts at ali?
18 A Yes. ' : 18 A Justthe-—
19 Q. When did you speak to anyone from T&J's? 19 MR. BARATTA: Other than the door light she
20 A. They would come into the restaurant, so we'd give them 20 described?
21 drinks or they would order food sometimes. 21 MR, GABEL: Correct, She stated that
22 Q. Now, when you tatked to them, would this just be social 22 already. §understand.
23 talk? 23 BY MR, GABEL:
24 A. Yes. 24 Q. Anything in addition to what you have sald? Were there
25 Q. Youwould not discuss the ins and outs of their work 25 any car fights, ambient fight from light posts you
Page 91 Page 93
1 aclivities, would you? 1 haven't mentioned?
2 A. No. 2 A. The back window that is In tha rear of the bullding,
3 Q. Sois It fair to say that you do not know the scops of 3 some form of night light came through that, but it
4 any work they were to do, if any, at this location? Ll didn't go past the window If that makes any sense. It
s A. No. s was just ifluminating the window on tha Inside of the
6 Q. s that true, you would not know? 6 building.
7 A, twould not know. 7 Q. Did you carry a flashlight with you or a little
8 Q. Il we were to ask you whether you knew when they did 8 personal light?
2 any work at all in the winter of 2013 to 2014, would 9 A, No.
10 you know that exactly without guessing? 10 Q. . So lhere was enough light for you to navigate from your
1 A, No. 11 car if you wanted to to the building? It wasn't
12 Q. I we were o ask the means and methods of the work and 12 {otally black?
13 * exactly how they did it and what they did and who was 13 A. No, it wasn't pitch black.
14 there, would you know anylhing about those details 14 Q. wantto ask you about the conditions there atthe
15 without guessing? 15 {ime of the incident right before you fell. Okay?
ie A. No. 16 A. Yeah, )
17 Q. You did not have any agreement with T&J's, did you? 17 Q. You lold us what you said about snow and its condilion.
18 A. No. Could 1talk to my attorney for one second? 1€ | heard that. I'm going to ask you a few other things.
19 MR. BARATTA: Sure, There's no question. 19 Do you know exactly what the temperature was at that
20 (Short recess.) 20 time?
21 MR. GABEL: We're back on the record. 21 A. it was in the negative numbers.
22 BY MR GABEL: 22 Q. Do you know whether it was above freezing in the 24
23 Q. You do not know exactly when T&J's would have last been 23 hours before the incident?
24 on the premises, would you? 24 A. Hwasnot.
25 A. [do notknow. 25 Q. Do you know whether it had rained at all in the three
-ﬁANséuﬂéNAﬁsANcgIwmmmmmﬁumm1 24 (pages 90 to 93)
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1 days before the incident? 1 A, Na.
2 A. tdon't recali. 2 Q. Were they taken days later?
3 Q. Do you know the exact amount of accumulation, if any, 3 A. They were taken montbs later.
4 of water, not snow, but water in the three days before? 4 Q, So months later. Okay. What was the purpose of taking
s MR. BARATTA: Foundation, 5 the photos if they were taken months later?
6 MR. GABEL: Only if she knows of course. 6 A. Mr. Baratta asked me if [ had any pictures of the time
7 THE WITNESS: 1don't know. ? of the incident which 1 did not and rather than frying
8 BY MR. GABEL: 8 to explain this wall, that wall, this window, I went
9 Q. Do you know the exact amount of accumulation of snow 9 there at 5:50 in the morning and tried to shoot the
10 without guessing within ths three days before? 10 whole area with a different shot.
11 A. No. ) 11 Q. So you were using it just for the general description
12 Q. 1If we were t0 ask you the minimum and maximum within 12 of the area, correct?
13 the three days before, would you know that? 13 A. Correcl.
14 A. No. u Q. And then you had a list which described things. Was
15 Q. You provided some photos at some point during the 15 the fist -- what was the list about? Can you describe
16 course.of the litigation. Mr, Baratta was kind enough 16 that?
17 to provide thoss. They're really dark. Do you know 17 A. The list was showing where exactly each picture was
19 the source where they are sitting? Are theyon a 18 located on the building and where my car was parked at
19 phone? A digital camera? 13 the time of the incident.
20 A. The reason why they are -- 20 Q. Okay. itdid not depict the condition at the time of
21 MR. BARATTA: Answer his question. 21 the incident? it was just to give some description to
22 THE WITNESS: | thought the question was -- 22 Mr. Baratta and perhaps anybody eise interested ata
23 okay. 23 later point in time? ’
24 BY MR. GABEL: 24 A. Correct.
25 Q. Do you know the source? Are they on a digital camera, 25 Q. Allright.
Page 95 Page 97
1 on a phone or something else? 1 MR. BARATTA: | believe the list was an index
2 A. Theywere on my phone. 2 provided.
2 Q. Are they on the phone you currently have? 3 MR. GABEL; That's correct. We have that. |
4 A. Not anymore. a get that.
5 Q. Have you stored them on a computer, the cloud or E-mail S BY MR. GABEL:
6 énywhere’? 6 Q. P'm just asking what it was and you've answered that,
1 A. No, lcopied them, gave them to my attorney and then 7 So this incident was 2-21-14, correct?
a deleted lhem from my phone. 8 A. Corract. '
9 Q. So you copied them. How would you copy them? B4 Q. Do you recall at alf whether the temperature actually
10 A. 1sentitto ! believe Walgreens and | had copies made. 10 got up into the forlies within the day of and the two
1 Q. Did you E-mail them to Walgreens? 11 days before the incident? .
12 A. 1must have. |befieve - 1 didn't do it. 'm not 12 A. tdon't believe so. it may have, but | don'l belleve
13 like really tech savvy.on that kind of stuff. 13 S0,
14 Q. So who did that for you to gel it to Walgreens? 14 Q. Alliright. Do you even know whether it rose up as high
15 .A. } think my daughter-in-law | believe. 15 as 50 within the time frame | described?
16 Q. Whois thal? What's her name? 16 A. Absolutely not.
17 A. Jessica. 17 Q. And when you said that your inleractions with T&J's
18 Q. Lastname? 19 would be about more social things and not the work they
19 A. Livings. 19 did, my question is after the incident, is that also
20 Q. Now, why would they appear dark? Do you know withoul 20 true, you did not talk o T&J's about the work lhey did
21 guessing? If you're going to guess, don't tell me. 2 after the incident?
22 They seem really dark. 22 A. Correct. I've never seen them.
23 A. Because it was dark. 23 MR. BARATTA: Since?
24 Q. Were they taken the morning of the incident, 5:50 a.m. 24 THE WITNESS: Yes, since the incident, I've
25 ‘never seen any of them.
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Page 98

BY MR. GABEL:

pPage 100

before this incident we're here for today and what
we're here for today, did you have any discussions with

2 Q. And you haven't spoken to them either, right?
3 A. Correct. 3 anyone at Grand Dimilre's o with anyone else about the
1 Q. Does the name Tom Caramagno sound famitiar? a condition of the premises?
s A. Hhink he might have been one of the delivery guys. S A. We complained all the time to Tom.
3 Q. So you say delivery. What's the detivery, delivery for 6 Q. Tom Chakani?
7 what? U A. Yes.
8 A. Food. | mean Caramagno's, | really don't know what 8 Q. That's the owner of the restaurant?
9 they delivered, but they were delivery people. S A. Yes, that the parking lot needed (o be done correctly,
10 MR. BARATTA: Do you know who Mr. Caramagno 10 you know.
11 is? 11 Q. And you don't know what he did or didn't do -
12 THE WITNESS: No. 12 A. 1have no idea.
13 BY MR. GABEL: 13 Q. --with those comments you made, do you?
14 Q. If1was lo ask you whether or not you know whether 14 A. Some mornings our customers would do il for us.
15 he's with T&J's, would you know that? 15 Q. But you don't know what Mr. Chakani did with that
16 A No. 16 information you gave him?
17 Q. [f1was to ask you what Mr..Caramagno did or did not 17 A. No,
18 do relalive to this premises around February of 2014, 18 Q. And you don't know whether anyone was a recipient of
19 would you have any idea? 19 any of that commentary you made?
20 A. No. 20 A No.
21 Q. Didyou go to a gym before this incident? 21 MR. BARATTA: | don't understand the
22 A. 1had signed up at Planet Fitness. 22 question.
23 Q  When did you sign up there? 23 BY MR. GABEL:
24 A. 2011 January. 29 Q. Meaning if you told Mr. Chakani what you thought about
25 Q. Were you still going there as of 20147 25 the premises, you don't kiow whether he gave that
(
) Page 99 Page 101
1 A, No. 1 information fo anyone to do anylhing?
2 Q. When did you stop? 2 A. ldon't know.
3 A, [Itwas a year membership and | really didn't even go. 3 Q. Okay. Was it actively snowing at the time of the
4 Q. So you stopped somewhere around January of 2012 perhaps 4 incident?
5 at the latest? s A, No, | dont believe so.
6 A. Correct. 6 Q. Iftwas lo ask you the temperature at the time of the
7 Q. Did you go lo any olher gyms other than what was talked 7 incident, would you know?
8 about In the five years prior to the Incident? 8 A. No.
9 A. No. 9 Q. Were you on {ime to start work that day?
10 Q. Sothe Planet Fltness was in what location? 10 A lwasearly.
11 A. Youcan go to any location. 1n Q. Youwere early. Okay. Which foot slipped if you
12 Q. But the-one you signed up at? 12 remember?
13 A. 11 Mile and Schoenherr. If's Warren I guess. 13 A.  Which --
14 Q. You told us about the cataract surgeries, one on each 14 Q. So for the incident we're here for today. which foot
15 eye, | guess, two surgories. DId you have any problems 15 slipped; do you knovvf?
16 with your vision prior to the incident? 16 A. ldon'trecall.
17 A. No. You know, | should probably backtrack on that. It 17 Q. How did you come down on the ground? Do you recall
18 wasnt that | had a problem. | did wear contacts, but 18 that?
19 at some point in {ime, my optometrist said | needed my 19 A. Straight on my lower back.
20 cataract done. 20 Q. And was the ground as you described packed down type
21 Q. Where did you get the contacls from? 21 snow?
22 A. fwas getling them at Sam's Club in the optometry area. 22 A. Correcl. )
23 Q. What location? 23 Q. When you called in to Ms. Buck, what did she do?
24 A. 13 Mile, Roseville. 24 A. Opened up the front door lo let me in.
25 Q. Okay. After that incident you told me about the year 25 Q. Did you get up under your own power?
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i A. Itied to get up and il was just too slippery, so | 1 Q. Dance?
2 ended up going on my hands and knees across the parking 2 A. No.
3 tot. 3 Q. Sew?
4 Q. So you crawled to what exactly? 4 A. Yes.
s A. The snowbank, the building. E Q. You still deal with your grandchildren, right?
6 Q. Where you fell, there was no snowbank, was there? s A.  Yes. My kids, too.
7 A. No. 7 Q. Have you been on any vacalions at all since the
8 Q. itwas flat as you described, correct? 8 incident?
9 A. Correct. s A. No.
10 Q. So there was no EMS that day, was there? 10 Q. Have you gone up north at all since the incident or to
11 A. No. 1 the west side of the stale?
12 Q, And you did your shift, correct? 12 A. No.
13 A. “Yes. You have glasses. Why don't you wear them? 13 Q. Have you been to any major family events, any weddings,
14 Q. They're actuaily not for reading. 14 anything fike that since the incideni?
15 MR, BARATTA: You can't ask him any 15 A. No, I don't ihink so.
16 questions. 16 Q. Now, you said earlier under questioning from Mr.
17 MR. GABEL: No, you know what? The lighting 17 Steiner that you thought a truck might have come by on
18 is low in here. 'm --no complaints, I'm not 18 a Thursday, but then 1 think you said you were
19 complalning. 19 guessing. So were you guessing with that answer?
20 THE WITNESS: They'e silling right there. 20 A, Actuafly, no, Thursday was dellvery day. We had
21 Why isn't he wearing them? 21 trucks there every day.
22 MR. GABEL: That's okay. 'm not 22 Q. So that may have been a delivery fruck?
23 complaining, I'm doing great. 23 A, {msure it was.
24 (Discussion off the record.) 24 Q. Now, you don't know without guessing whether that was a
25 BY MR. GABEL: 25 T&J's vehicle, do you?
Page 103 Page 105
1 Q. So, ma'am, after the incident, did you see any i A. No.
2 psychologist, psychiatrist or sccial worker? 2 Q. You lold Mr. Steiner about some of your conditions
3 A. No. 3 prior to the incident. Did anyone ever use the word to
4 Q. And did you see any chiropractors after the incident? Ll you “stenosis" prior?
5 A. No. s A. No,
6 Q. Do you remember filling out the Social Security 6 Q. But they did use the word "degenerative"? { think you
Kl Disabilily form? The application you fili out, do you ? talked to Mr. Steiner about that, right?
8 remember filling that thing out? 8 A. Not prior,
8 A. For disability? 9 MR. BARATTA: 1 think that’s what you
10 Q. Yes, your Social Security Disability. 10 testified to.
1 A. Actually, | believe my attorney filled that stuff out. 11 BY MR. GABEL:
12 | just went and signed it. 12 Q. Do you remember somebody telling you that?
13 Q. One of the first questions Is why, you know, why are 13 A. The first person to tell me that was Dr. Belfi.
14 you applying. Do you know what you said? 14 Q. He told you he thought you had a degenerative type
15 A. |referred to the slip and fall, what had transpired 15 condition, correct?
16 that day. 16 A. Correct.
17 Q. Since the incident, have you been diagnosed with any 17 Q. That's fine. So at the parking lot where the incident
18 new ilinesses or diseases that we haven't talked about? 18 occurred, you said the snow was flattened. How big of
19 A. No. 19 an area was that if you can tell us?
20 Q. Since the incident, have you had any new injuries that 20 MR. BARATTA: The snow?
21 we haven't talked about? 21 BY MR, GABEL:
22 A. No. ’ 22 Q. Lelme be more specific. You said that, several times,
23 Q. Since the incident, have you done -- I'm going to go 23 that the snow was flattened, pushed down | think was
24 over a couple things you lold us -~ any bowling at all? 29 your word.
25 A. No. 25 A. Yes.
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Page 106 Page 108
1 Q. How big of an area? Couid you say in terms of yards, 1 place you went thal we haven't discussed for care and
2 feet, 'portions of a football field? Could you describe 2 treatment?
3 that at all o us how big an area that was around you? 3 A. |dont befieve so other than the urgent care that §
1 A. The area that | was walking in? 4 went to 10 days ago.
5 Q. Right, from the point where you fell where you 5 Q. Tell us that. What's that urgent care?
6 described it as flaitened, how big an area was that? 6 A. lhad an infeclion.
? A. If you ook out that window, it was at leasl lo thal 7 Q. s thal your -~
8 house. 8 A. Mytooth, yes.
S Q. Can you describe that in feet perhaps? 9 Q. Okay. Other than thet, as it refales to this incident,
10 A, Like I said, it was fike 70 feet to where | had {o 10 anything related fo the back, were there any other
11 walk —- 11 medical care providers that you haven't told us about,
12 MR. BARATTA: You said 70 yards. 12 anything else?
13 THE WITNESS: Did | say 70 yards? 13 A. No.
14 MR. BARATTA: Youdid. 14 Q. Any other pharmacies that we haven't discussed?
15 THE WITNESS: Okay. - 15 A, 1don't believe so.
16 MR. BARATTA: Do you want to change that? 16 Q. So the CVS that you told Mr. Steiner about after this
17 THE WITNESS: Yes. it was like 70 feet 17 incident, can you telf me the street that one Is on?
18 from -~ 18 A. It's 11 Mile and Harper.
19 BY MR, GABEL: 19 Q. City?
20 Q. {nany direction from you? 20 A. St. Clair Shores.
21 A.  No, from where — where | got out of my car to where | 21 Q. And the Walgreens you told him about, what street is it
22 had to enter, it was about 70 feet. 22 on?
23 Q. So let me ask my question. From where your body ended 23 A. There's one at 12 Mile and Harper.
24 up, if you were to look around you, 70 feetin all 24 Q. What city?
25 directions, is that what the condition was, flattened 25 A, St. Clair Shores.
Page 107 Page 109
1 type snow? 1 Q. Isthere anotherone?
2 A. Not 70 feet all around because there was a brick wall 2 A. I've gotlen them at the Walgreens down here on Gratiot.
3 behind me. 3 Q. On Gratiot? :
4 Q. Right. Other than that? 4 A. 1think that's -
S A. Yes, | mean the whole complete area from the driveway 5 MR. BARATTA: Probably Clinton Township.
3 coming in which was another 70, 80 feet to the 70 feet 6 THE WITNESS: Clinton Township.
7 that # had to go to the 190 feet going along the 7 BY MR, GABEL: .
8 building, everything was white, packed snow. 8 Q. On Gratiol, What's the closest cross street?
¢ Q. Other than where there was a wall, correct? 9 MR, BARATTA; Metro Parkway.
10 A. Correct. There was a wall this way and the building 10 BY MR, GABEL:
1n wals, but that's where the snow plows were all - 11 Q. Is that correct?
12 snowpiowed the snow up. 12 A. No.
13 Q. Well, when you say snowplows plowed the snow up, that 13 MR. BARATTA: Or 15 Mile Road?
14 was beyond 70 feet, correct? 14 THE WITNESS: No, it's right here by the
14 A. That was above the 70 feet against the buildings. 18 hospital.
16 Q. But not where you fell? 16 MR. BARATTA: So the hospital is up on
17 A. Correct. 17 Groesbeck and Harrington.
10 Q. So can you tell me, were there any other medical care 18 THE WITNESS: So just like north of
19 providers other than what you lold Mr. Steiner since 12 Harrington. That's like the only sireet thal I know.
20 the incident? 20 BY MR, GABEL:
21 A. Everything that I've had done since the incident was 21 Q. Is it on Gratiot near Harrington?
22 either through Concentra or through Mendelson Kornbium. 22 A. Yes.
23 | have nothing oulside of that other than my primary 23 Q. s that here in Mount Clemens?
24 care. 24 A. |believe it's Clinton Township.
25 Q. But there's nothing else, right? There's no other 25 MR. BARATTA: Is it Gratiot or Groesbeck?
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Page 110

Page 112

1 THE WITNESS: No, it's Gratiot right here. 1 A. And the building at the back of the restaurant.

Y MR. BARATTA: Gratiot and Harrington, thal is 2 Q. s that where you fell?

3 probabiy Clinton Township. 3 A. Inthis area here, yes.

4 BY MR, GABEL: 4 Q. Does this picture generally depict the area where you

s Q. Any other Walgreens? 5 fell on February 21st?

6 A. }don't think so. 6 A.  Yes.

1 Q. How about the Kroger, can you tell me the street that's 7 Q. Okay. We see some blacklop or asphalt?

8 on? 8 A. Yes.

9 A. Kroger, Pve had two locations, one in Eastgate 9 Q. If we go back lo Febsuary 21st, 2014, looking at all
10 shopping center. 10 the area of the asphalt in this botlom photograph, do
1 Q. What street is that, Gratiot? 11 you recall whether it was snow covered as you described
12 A. Frazho and Gratiot, yes. 12 the snow?

13 Q. OnFrazho? 13 A. Completely snow covered.

14 A. No, just nonth of Frazho. 14 Q. So all the asphalt we see in this bottom photograph and

15 Q. So Gratiot north of -- Gratiot near Frazho? 15 | guess the lop for that matter because they're from

16 A. Correct. 16 virtually identical places, that would have been

17 Q. City? 17 covered in snow, correct?

18 A. |believe it's Roseville. 18 A. Correct.

19 Q. Are there any other pharmacies other than the ones 19 Q. You mentioned very early in the deposition when Mr.

20 we've gone over all together? 20 Steiner talked about the incident that you parked in

21 A. I've gotten Norco at the Kroger in Farmington Hills on 21 the first available spot. Can you describe what you

22 11 Mile and Middlebelt. 22 mean by that?

23 Q. 11 Mile and Middlebelt in Farmington Hills? 23 A. On a normal day?

24 A. Yes, Kroger. 24 Q. MNo. On this day, this morning at 5:50 a.m., you

25 Q. Where else? 25 indicated you parked your car in the first available
Page 111 Page 113

1 A. 1think that's it. 1 spot. Do you recall that?

2 Q. Today, are you under any writlen medical restrictions? 2 A. Correcl.

3 A. Notwritten. Verbal, 3 Q. Aliright. Can you tel me what you meant by that?

1 Q. Tell me what the verbal commentary is from your . 4 A. From the wall here where the dumpster is, the dumpster

5 doctors. - 5 is behind Lhis wall, so from that wall there, it was

6 A. Not to lift more than five pounds. 6 one, two, three, I believe the fifth parking area was

7 MR. BARATTA: Are you all right? ? where | parked because one through four was a solid

8 MR. GABEL: Yeah. I don’t have anything 8 snow mound up to the walil.

9 else. ° Q. Now, when you say snow mound, are you talking about
10 MR. BARATTA: Can we mark this? 1 have a few 10 stock piles of snow that a snowplow would push in the
n questions. ) 11 back of a lot somewhera?

12 DEPOSITION EXHIBIT 1 12 A Yes.

13 WAS MARKED BY THE REPORTER 13 Q. Okay. I'wanl you to draw or delineate for me —-let's
14 FOR IDENTIFICATION. 14 do it this way so il's nice and easy.

15 EXAMINATION BY MR. BARATTA! 15 A, Delineate?

16 Q. Mrs. Livings, I'm going to show you what's been marked 16 Q. Bad choice of words. I'm sorry. 1 want you to draw
17 as Deposition Exhibit 1 and 1 think I'm going fo 17 for me a ittle rectangle about lhis big where you

1?2 concentrate on the bottom photagraph on this page. Do 1% parked your car in the lop photograph that morning.
19 you see that photograph? 19 A lwould be right here.

20 A. ldo. 20 Q. Okay. Now, can you see the employee entrance door that
21 Q. Do you recognize what's contained in that? 21 you were heading into that morning in looking at either
22 A. Yes. 22 of these pholographs?

23 Q. Whatisit? 23 A, No.

24 A. The back wall of the property. 28 Q. Can you give me an approximale idea of where itis?
25 Q. Okay. 25 Just point with your finger.
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page 114 Page 116
1 A. Backin here, L Q. The snow is six inches deep and it's hard packed. My
2 Q. Would it be closer to this fight-colored truck we see? 2 question is if you know and only if you know, if
3 A. II's behind that truck, 3 someone had been in there to plow the lot, how come the
4 Q. Okay. So the entrance would be somewhere behind this 4 snow was that deep?
5 light-colored truck we see in the photograph, the 5 A. When the lot was plowed, il was never plowed to the
6 vehicle that's on the left of the two that we can sea? 6 ground and salted.
7 A. Yes. 1 Q. Fm going to stop you there. When you say it was never
8 Q. Aliright. So then when you said 70 yards and you 8 plowed down to the ground, are you talking about
9 changed it to 70 feet, the distance from your car 9 February of 2014 or are we talking abouta different
10 approximately to this door you're estimating is about 10 time period?
11 70 feet? 1 A. Itwas an accumulation over a time period.
12 A. Yes, | think maybe 70 feet. 12 Q. ltwas a bad winter, right? '
13 Q. You were on your way to worlk for your scheduled shift 13 A. Correct.
14 that morning? 14 Q. Record snow?
15 A Yes. s A. Yes.
16 Q. s this the only entrance that was available and open 16 Q. Sogo ahead.
17 for you to use that morning? 17 A. Originally, like when the snow first started, they
18 A. Yes, the employee entrance. 18 plowed. Everything went up against the wall. Thenthe
19 Q. Now, you described i think one of these gentlemen were 19 snow would come, but they wouldn't come until, you
20 asking you to estimate the depth of the hard packed 20 know, 10:00 o'clock in the moming, so all of the cars
21 sriow that you described in your deposition. | think 21 and everything coming in would start packing the snow
22 you said -~ refresh me. 22 down. So when they would come to plow, they would only
23 A. About six inches. 23 plow whatever was brushed up, so the rest was —~ then
24 Q. Aboutsixinches. Okay. Butyoualso sald that you 24 the next wo days, whenever it snowed again, it would
25 . had seen or knew that T&J had been on the premises and 25 snow and cars are coming in and you kept getting these
‘
L
Page 115 Page 117
1 plowed this lot we see in Exhibit 1, correct? 1 ruts packing this stff down. They never scraped to
2 A. Yes. 2 the bottom, so it just kept accumulating over time.
3 Q. Soifyou know 3 Q. So you're describing a gradual process over a course of
4 MR. GABEL: Let me just object. I think she 4 the winter?
S said she didn't know exactly when they were last there. 5 A. Correct.
6 MR. BARATTA: Right. | didn't mean to imply € Q. Thank you. Prior to your incident, are you aware of
7 she did in my question. ’ 7 anyone else slipping and falling in this lot that we
8 BY MR, BARATTA! 8 see here in Exhibit 12
9 Q. Just the fact that they had plowed let's say sometime 9 A. Yes.
10 prior to your incident in February of 2014, were you 10 Q. Who?
n aware of that? 11 A. On February 20th, Thursday.
12 A, Yes. 12 Q. The day before?
i3 Q. The guys would come in and ask for a drink, maybe get 13 A. Yes.
14 something to eat? 24 Q. Who?
15 A. Yes. 15 A. Dave, the owner's brother-in-law who is a cook.
16 Q. And in the front of 2014, do you remember the snowplow 16 Q.. Okay.
17 guys coming in on more than one occasion? 17 A. He fell as he was entering the building.
18 A. No. . 18 ‘Q. Do you know if Dave was hurt?
19 Q. Do you have any idea how there could be six inches deep 19 A. He hurt his elbow.
20 worth of snow in the lot if they had plowed? 20 Q. Do you know if he sought medical treatment for that?
21 A. Okay. Prior to the incident? 21 A. Thave noidea.
22 Q. That's a bad question. I'm trying to figure out how to 22 Q. Did you talk to Dave about his-slip and fall?
23 ask it. 23 A. Yes.
24 The snow is covering the lot? 24 Q. What did Dave say lo you?
25 A. Yes. 25 A. Hewas pissed. He was lrying lo open up the door and
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Page 118 Page 120 ‘S‘

1 there was so much piles of mounds of snow around the 1 . Q. Are you aware of anyone eise who slipped in {his lot? g

2 door, as he stepped on it 1o go in the door, he ended A. That Friday, a customer fell. %

3 up going down, 3 Q. Was itin this lot we see here in Exhibit 1?

Ll Q. Are you aware of anyone else who slipped and fell in 1 A. She actually slipped -- they both slipped down in this

5 * this lot brior to your Incident during the winter of 5 area here.

6 20147 € Q. You're pointing fo the left of the photos we see in

K A. Not prior. 7 Exhibit 17

6 Q. What about after your incldent? 8 A. Yes. .

9 A. After, on the 23rd, Sunday. B Q. Can you say that again? S
10 Q. Of February? 10 A. Yes. 8‘
1 A. Yes. n Q. No, your answer again. You were. We were talking over ,,%
12 Q. Okay. 12 each other. |just want it clear on the record. Tell %Y
13 A. Tom Chakani fell in the back parking lot on his way to 13 me about the circumstances of this tady falling to the %
14 his vehicle. 14 left of the photo. S
15 Q. Do you know if Tom was injured? 15 A. She was walking to her vehicle and she slipped on the
16 A. 1have noidea because | didn't work anymore. | didn't 16 pavement and ended up going into the road. ’g
17 see him. 17 Q. And you heard about this from? Z
18 Q. How did you hear about it then? 18 A, Debra Buck,

19 A. Debra Buck told me. 19 Q. Any other slip and falls you're aware of on the
20 Q. Do you know if Tom -- did f ask you if you know if Tom 20 properly during this winter?
21 was hurt? 21 A, A customer.
22 A. Yes, youdid, but  have no idea. She said he hurt his 22 Q. Another customer?
23 am. 23 A Yes, onthat Friday.
24 Q. So brother and brother-in-law both hurt their arm or 24 Q. And how did you obtain this information?
25 elbow you pointed to? 25 A, DebraBuck.
Page 119 Page 121

1 A Yes. 1 Q. Tell me what you understand about that. g g

2 Q. Do you know any of the facts surrounding Tom's fali? 2 A. Thatshe had fell in the parking lot on her way to her ®) O

3 A. Just that he slipped on the ice when he was going to 3 car in the actual parking lot. [Tj [‘1‘]

4 his car. There's more. 4 . Q. Arewe taking about two customers who fell to the left 2 =

5 Q. There are more people who fell? 5 of the photograph? m é

6 A The same wesk. 6 A. Oneis the server. Maria works there. There was a w U

7 Q. Goahead. 7 customer who fell, also, and it's my understanding that o

8 A. Pm not sure if it's Tuesday or Wednesday -- 8 there was an incident report on that for the customer s '*2‘

2 Q. Of the next week? 9 on the Friday. z
10 A Yep. 10 Q. Did you ever discuss with any of the Chakani brothers Z
11 Q. Go ahead. 11 whether or not it was thelir obligation to remove snow 8 (.)
12 A.  Maria Isaac. ‘12 or de-ice the parking lot on these premises? > O
13 Q. Who is that? 13 A. He discussed with me. ;]>
14 A. Aserver, She fell in the parking lot, bruised up all 14 Q. He being? l’ -
15 her knees, black and blue where she went straight down 15 A. Tom. S b
16 on her knees. 16 - Q. Okay. b (o)
17 Q. How did you find out about that? 17 A. The way that lhe property works is it's broke up into o b
16 A. DebraBuck. 18 square foolage. Each business has their own square o
19 Q. Did Debra indicate whether or not this woman sought 1s feel. Mr. Sage's company takes care of everything in :\ :
20 medical treatment? - 20 the property. They do any repairs. If there’s a sewer UJ w
21 A. Idon't think so, but she did show Debra the bruises 21 problem, they bring in the contractors. It's their —_—
22 where she fell outside and Tom was again told he needed 22 company that does the snow, the grass, all of that. He U] 3
23 salt out there because Maria was actually on the 23 pays for ail of that - N ;_'_‘
24 sidewalk walking lo her car when she fell. She like 24 Q. M. Sage or Mr. Sage's company? = oo
25 slipped off the sidewalk into the street. 25 A.  Yes, Mr. Sage's company. z g

—
.
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Page 122 Page 124
1 Q. Okay. What else did Mr. Chakani say about that? 1 BY MR. STEINER:
2 A. They receive, | believe, quarterly billing, maybe 2 Q. Do you have any idea of the specific contents of that
3 six-month billing on whatever their square footage is 3 agreement?
q that they are responsible for and they pay that 1 A. My understanding is if the hot waler heater goss, if
5 accordingly. 5 there's a hole in the roof, if there’s anything to do
& Q. And what was the reason that you were discussing this 6 with this specific building, Tom and Jamal Chakani took
7 with Mr. Chakani? ' 7 care of that inside the building. Anything that was
8 A. He shows us his business all the time. He showed us 8 outside of the building, they paid whatever Jim Sage
S the actual bill and for that particular one that t had 9 told them they owed.
10 seen, the whole parking lot was blacktopped. So he got 10 Q. Did you ever see that agreement?
1 his bllling for that portion of his square footage 1 A. Yes, | said i seen the bill.
12 which was the whole around the building and in fact the 12 Q. Not the bill, the agreement.
13 store next door to Grand Dimitre's is also part of our 13 A. No. It's not my business.
4 square footage. So he has fo pay {for that little area, 14 Q. Okay. Sowhen you say that's your understanding, it's
15 also, but we don't have access to it. It's rented out. is based on secondhand knowledge through Tom?
16 MR. BARATTA: |don't have anything else, 16 A. it was based on the bill that he received in the mail
17 Thank you. 17 from Sage Industries or whatever -- investments.
18 RE-EXAMINATION BY MR. STEINER: 18 Q. Right, that Tom paid?
15 Q. Just a real quick follow-up. When was this discussion 19 A. Yes, when he received the bill,
20 with Tom Chakani regarding the business model that he 20 Q. Do you know whether Tom ever talked with T&J, any
21 had with Jim Sage? 21 employees?
22 A. Fmsony. Idon'tunderstand the question. 22 A. If he happened to be at the cash register whenever they
23 Q. When was your discussion with Tom regarding this 23 came in, of course. He would take their order and, you
21 business model where certain businesses are responsible 23 know, social conversation.
25 for a certain square footage? 25 Q. Do you know if he ever talked business with them? [f
Page 123 Page 125
1 A. Allthe ime. | worked there for 10 years. There 1 you don't know, that's fine.
2 really wasn'l a blll that | didn't see or the girls 2z A. 1don't know.
3 didn't see. Theywere always left out on the bar area. 3 Q. tknow we discussed following your complaint to Tom
1 Q. Okay. But that's you fooking at bills. When was this 4 that you didn't know what Tom did with that
s conversation that you had with Tom? 5 information, but what about with regard to any of these
6 A. Whenever he had the blacktop putin. 6 other incidents that Jessica Buck refayed 1o you, do
7 Q. When was that? ? you know what Tom did with that information?
8 A. A couple years before | wasn't working there. 4 A. Hernameis Debra.
S Q. Soitwas prior to your fall by a couple years? 3 Q. I'msorry. Debra Buck,
10 A. Yes. 10 A. tjust don't want you to get mixed up. |have no idea
1 Q. It's your understanding that Grand Dimitre's would pay 11 because | was not working at that time.
12 for these services? 12 Q. Do you know if Debra Buck reported that to Tom?
13 A. Itwas part of their lease agresment. 13 A. Youwould have to ask her. No, Fdon't know.
14 Q. And do you have any idea the contents of that lease 14 Q. And you certainly wouldn't know if Sage Investment
15 agreement? ) 15 Group would ever have notice of any of these incidents?
16 A. As far as | understand, it was a 20-year lease that 16 A. Absolutely not.
17 they have. 7 Q. Okay. Did you ever go back to Grand Dimitre's, | know
18 Q. But do you know the terms of who may be responsible for 19 not as a waitress, but to go visit the premises
19 what? 19 following your injury?
20 A. No. ljust-- no, not spegifically. 20 A. Yes.
21 MR. BARATTA: Was your question does she know 21 Q. How many times? )
22 what the specific pro-rata aflocation is for this 22 A. Every time 1 went to Concentra, 1 would have to take my
23 tenant? 23 do-not-work slip back to Dimitre's because | was
24 MR. STEINER: The terms of the lease 24 day-to-day. Originally, when | went on the Salurday
25 agreement with this tenant. 25 the 22nd, they told me to come back Wednesday the 25th
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Page 126

or whatever. I'm just guessing on the dates. So | had

Page 128

going lhrough | believe.

2 to take my initial report and give it to my employer, BY MR. STEINER:
3 no work uniif Wednesday, then I'd go back on Wednesday 3 Q. Okay. And none of your prior physicians?
1 and they'd say no work until Saturday and then i'd go 4 A. ldon't believe Concentra had anything to do with it.
5 back on Saturday. So I mean | was a day-to-day they 5 MR. STEINER: 1think that's ail | have,
6 said, you know, so lhat's what we went with, 6 Thanks.
7 Q. Was it not until Dr. Korablum that he recommended L RE-EXAMINATION BY MR. GABEL:
8 Social Security Disability? 8 Q. Ma'am, on Exhibit 1 that you were talking about, could
9 A.  Dr. Kornblum did not recommend -- 2 you put an X and a circle in the spot that you fell?
10 Q. Was it through Concentra then? Fm sorry. 1don't 10 MR, BARATTA: That's one of my two questions.
11 recall. ) u BY MR. GABEL:
12 MR. BARATTA: What's your question, who 12 Q. Could you do that?
13 recommended {hat she file for Social Security 13 A. Yeah. twould have to say it was like -~ like right
14 Disabllity? 14 here.
18 MR. STEINER: Right. 15 Q. Andcircle it. Okay. Thank you. Good. So you were
16 THE WITNESS: My -- ¥'m trying to think of 16 walking in the rectangle over to that spot, correct?
17 his name. Jason. 1 A. Yes.
18 BY MR. STEINER: 18 Q. Okay. We lalked before about T8J's and whether you
19 Q. Jason who? 'm sorry. 19 knew or didn't know when they were to come out. So you
20 A Im {rying to think. In August when | contacted 20 don't know what would trigger them to come out, do you?
21 Concentra and | told them I wanled a second opinion. 2t A. No.
22 The information that | was receiving from Concentra was 22 Q. We talked about you thought that the show was not
23 not going along with the pain. They kept saying 23 scraped down, You don't know whether or not T&J's
24 muscular, muscular and 'm like this is not muscular. 24 could have scraped down to this asphalt, do you,
25 In August, | was threatened by Workmen's 25 without guessing?
Page 127 Page 129
1 Comp. They told me, "If you go see this other doclor, 1 A. Can you repeat the question, please?
2 your case could change as far as what we are willing to 2 Q. Yes. You don't know whether T&J's could have scraped
3 pay anymore.” | said, “Do what you got to do because | 3 down to the ground the snow, correct, without guessing?
4 have to get a second opinion." So at that point is 1 A. The day of the incident, no, they would not.
s when | contacted an attorney, Jay Trucks & Associates > MR. BARATTA: No, do you know whether or
6 out of Clare, Michigan, and how | got their name was i 8 not -- listen to his question,
7 just went on the computer, that name popped up and 1 THE WITNESS: |know. It's like -
8 that's who 1 tatked to. 8 BY MR. GABEL:
9 After talking to my attorney, Jason, | can't 9 Q. I'm talking about the snow season of 2013 to 2014 and
10 remember his last hame. but he said, "What's going on?" 10 in the weeks leading up to your incident, do you know
12 I told him. He said, "Why have you waited this long?" 11 whether T8J's could have scraped down to the ground
12 1 said, "l didn't even know | had a 28-day" -- 1 could 12 without guessing?
13 have went to another doctor 28 days after my incident. 13 A. They could have, yes.
14 Idid not know that. So he was the one who suggested | 14 Q. You're nota snowplow operator, are you?
15 file. ' ~ 13 A No.
16 Q. You also mentioned that you starled visiting Dr. 16 Q. You don't know whether the blade would have been able
17 Kornblum in August 2014, right? 17 to get under the packed snow that you described, do
18 A. Yes. 18 you?
19 Q. Was he the one that made the recommendation to the 1¢ A. Itwould not have been able o, no.
20 Social Security Disability that you were disabled? 20 Q. ltwould nothave. Okay.
21 MR. BARATTA: You mean was he the physician 21 A. No.
22 who teslified? 22 Q. And you don't know whether or not the fact thal cars
23 MR. STEINER: Right. 23 had driven over the snow would have impeded the biade,
24 THE WITNESS: Uitimately, his reports is what 24 right, from going down to asphalt level, correct?
25 was lurned over o Social Security that led to that 25 A. Correct.
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Page 130 Page 132
1 Q. And even assuming for the sake of discussion that the 1 the square foolage indicated, pro rata square feet, how
2 blade got down to asphalt level, you recognize that 2 much they owed and what they prepaid?
3 every bit of snow cannot be removed, correct? 3 A. Yes.
4 A. Correct. 4 Q. Did Mr. Chakani ever indicate that he prepaid for some
5 Q. Because in Michigan there's always residue of snow, 5 common area maintenance on the property?
6 correct? 6 A. No.
7 A. Correct. 1 Q. But you've seen letlers like this before --
8 Q. And even if there's residue of snow, It can become 8 A. Yes.
9 packed again and become slippery? You understand thal? 9 Q. - wherein Mr. Sage or his company demanded money for
10 A. Correct. 10 expenses related to maintenarce of the subject
1 Q. And you understand the temperature fluctuation in 11 property?
12 Michigan, even if the blade gets down to asphalt leve'l. 12 A. Yes.
13 there can be a refreeze and a slippery condltion? You 13 MR. BARATTA: | don't have anything else.
14 know that, correct? 14 MR. STEINER; 1 think I'm all set.
15 A. Correct. 15 RE-EXAMINATION BY MR. GABEL:
16 Q. And again, as it relates to exactly what they did or 16 Q. You haven't seen any documentation from T&J's, have
17 did not do in the winter of 2013-2014, you do not know 17 you?
ig what T&J's did, correct? 18 A, No.
19 A. Correct, 19 MR, GABEL: Nothing further.
20 MR. GABEL: Okay. No further questions. 20 (The deposition was conciuded at 6:10 p.m.;
21 MR. BARATTA: Mark this, please, Exhibit 2. 21 signature of the witness was not requested by counsel
22 DEPOSITION EXHIBIT 2 22 {or the respective parties hereto.)
23 WAS MARKED BY THE REPORTER 23 )
24 FOR IDENTIFICATION. 24
25 RE-EXAMINATION BY MR, BARATTA: 25
\ _ Page 131 Page 133
1 Q. We've marked Deposition Exhibit 2, Fm going to try 1 CERTIFICATE OF NOTARY
2 and make it as quick as | can. The letlers that you 2
3 said, the correspondence you said you saw from Mr, Sage 3 STATE OF MICHIGAN )
] 1o the Chakani brothers where you described that they 4 )8s
5 would owa certain things that were done on the property § COUNTY OF MACOMB )
6 and they would owe their share of it, do you recall 6 1, Gail R. McLeod, Cerlified Shorthand Reporter, a
7 that testimony? 1 Notary Public in and for the above county and state, do
8 A, Yes. 8 hereby certify that the above deposition was taken before me
9 Q. I'm going lo show you what's been marked as Exhibit 2. 3 at the time and place hereinbefore set forth; that the
10 Do you recognize that? 10 witness was by me first duly sworn to testify to the truth,
1n A. ldo. Well-- u and nothing but the truth, that the foregoing questions asked
12 Q. Have you aver seen that letter, that specific letter 12 and answers made by the wilness were duly recorded by me
13 before? 13 stenographically and reduced to computer transcription; that
14 A. Not this specific letter. 14 this is a true, full and correct transeript of my
15 Q. Okay. Have you ever seen a letter from Sage Investment 15 stenographic notes so taken; and that | am not related lo,
16 Group, LLC similar to that lelter? 16 nor of counsel to either party nor interested in the event of
17 A. Yes, many of them. 17 this cause.
16 Q. Okay. That letter indicates that there are some 18
19 charges it looks like from Detroit Edison, T&J 19 -
20 Landscaping, general maintenance, B.F. Domzalski it 20 Gail R. McLeod, CSR 2901
21 looks like insurance and then taxes. 21 Notary Pubiic, '
22 A. Correct. 72 Macomb County, Michigan
23 Q. Do you see that? 23
24 A. Yes. 24 My Commission expires: September 23, 2017
Q. 25

—

And then you see there’s a Dimitre’s restaurant with
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Page 1 Page 3
STATE OF MICHIGAN 1 TABLE OF CONTENTS
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 2
3 WITNESS PAGE
DONNA LIVINGS, 4q JAMES SAGE
Plaintiff, 5 EXAMINATION BY MR. BARATTA: 5
vs. Case No. 2016-001819 NI 6 EXAMINATION BY MR. GABEL: 42
HON. EDWARD A, SERVITTO 7 EXAMINATION BY MR. STEINER: 52
SAGE'S INVESTMENT GROUP, LLC, a 8 RE-EXAMINATION BY MR. BARATTA: 55
Michigan limited liability company, and 9 RE-EXAMINATION BY MR. GABEL: 59
T&J LANDSCAPING & SNOW REMOVAL, INC., a 10 RE-EXAMINATION BY MR. STEINER: 60
Michigan corporation, 11
Defendants. 12 EXHIBITS
13
14 EXHIBIT PAGE
15 (Exhibits retained by Mr. Baratia)
The Deposition of JAMES SAGE, 16
Taken at 36470 Moravian, 17 DEPOSITION EXHIBITS 1 -3 4
Clinton Township, Michigan, 18 1- Pleading
Commencing at 2:00 p.m., 19 2- Pleading
Monday, March 6, 2017, 20 3~ T&J Snow Schedule
Before Lisa M. Fix, CSR-3121. 21 DEPOSITION EXHIBIT 4 26
22 (Assignments of Leasc)
23 DEPOSITION EXHIBIT 5 36
24 (CAM letter)
25
Page 2 Page 4
1 APPEARANCES 1 Clinton Township, Michigan
2 2 Monday, March 6, 2017
3 CHRISTOPHER R. BARATTA, ESQ. 3 2:00 p.m.
4 BARATTA & BARATTA 4 .
5 120 Market Street ) S ~ JAMES SAGE,
6 Mount Clemens, Michigan 48043 6 was thereupon called as a witness herein, and after
7 Appearing on behalf of the Plaintiff. 7 having first been duly swom to testify to the truth,
8 8 the whole truth and nothing but the truth, was
9 STEVEN R. GABEL, ESQ. 9 examined and testified as follows:
10 THE HANOVER LAW GROUP 10 MARKED FOR IDENTIFICATION:
11 25800 Northwestern Highway, Suite 400 11 DEPOSITION EXHIBITS 1 - 3.
12 Southfield, Michigan 48975 12 MR. BARATTA: The record will reflect this
13 Appearing on behalf of the Defendant, T&J Landscaping, 13 is the deposition of James Sage, taken pursuant to
14 14 Notice, to be used for all purposes consistent with
15 MARK W. STEINER, ESQ. 15 the Michigan Court Rules.
16 SEGAL MCCAMBRIDGE le My name is Chris Baratta, I represent Donna
17 39475 13 Mile Road, Suite 203 17 Livings. How are you?
18 Novi, Michigan 48337 18 THE WITNESS: Good. How are you?
19 Appearing on behalf of the Defendant, Sage's. 19 MR. BARATTA: Good, thank you. i
20 20 Have you evet had your deposition before?
21 21 THE WITNESS: Yes.
22 22 MR. BARATTA: Okay. When was the last time
23 23 you had a deposition?
24 24 THE WITNESS: Seven, eight, ten years ago.
25 25 MR. BARATTA: Allright. So just going

RIS TR

1 (Pages 1 to 4)
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586-468-2411

000188a

N 0786 10T/2/9, SIS Kaia

€ L10T/02/L VOOW 49 QIAIZDTY

CTADHA

"~
1\

LE

\d 81

-



;/"‘

I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

James Sade
March 6, 2017

Page 5 Page 7
1 over a couple of the ground rules in case you've 1 A. Nope.
2 forgotten. The woman to my left, your right is taking 2 Q. Okay. Are you currently employed?
3 down everything we say, so jt's important for a couple 3 A. Yes.
4 of reasons that I bring this up. Verbal responses to 4 Q. And where are you employed?
5 my questions as opposed to nodding or shaking your 5 A. I'm self-employed.
6 head so that the record is clear on your response. 6 Q. Allright. And are you self-employed as an
7 THE WITNESS: Got it. 7 individual, or do you have a company or companies?
8 MR. BARATTA: Good. And then I know when 8 A. I have companies.
2 we talk in normal conversation you understand what my 9 Q. Okay. What are they?
10 question is before I finish my sentence most of the 10 A. U, real estate companies, restaurants.
11 time, but in this case I'm going to ask you to let me 11 Q. 1s your self-employment pretty much in the realim of
12 finish my question, and then in turn I'l let you 12 restaurants and real estate companies?
13 finish your answer so the record and the {ranscript is i3 A. Yes.
14 clear, okay? 14 Q. Do yon delve into other areas for income?
15 THE WITNESS: Got it. 15 A. Ihavein the past, yes.
16 MR, BARATTA: If you don't understand 16 Q. As we're here cutrently is it just restaurants and
17 anything that I'm saying, let me know and Il be 17 real estate investments?
18 happy to rephrase the question until we communicate 18 A. Restaurants and real estate. I do some hard money
19 effectively. Good? 19 lending where X buy mortgages. You know, buy
20 THE WITNESS: Good. 20 mortgages.
21 MR. BARATTA: Good. Okay. 21 Q. Okay. Allright. But that's gencrally those three
22 EXAMINATION 22 things are the nature of -
23 BY MR. BARATTA. 23 A. Yes.
24 Q. State your full name for the record, please. 24 Q. -~ how you earn your money?
25 A. First name is Jim, last name Sage, S-A-G-E. 25 A. Yes.
Page 6 Page 8 §
1 Q. What is your full name? 1 Q. Okay. And one of those companies, as I understand it,
2 A. My legal name is Jamal, J-A-M-A-L. 2 is called Sage's Investment Group, LLC?
3 Q. Jamal Sage? 3 A. Yes,
4 A. Yes. 1 Q. s that a sole member LLC?
5 Q. Your address? 5 A. Yes.
& A. 10 Capri Lane, Dearborn Heights, Michigan, 48127. 6 Q. Okay. How many employees are in that LLC?
7 Q. Your date of biith? 7 A. None.
s A. 5-3-62. 8 Q. When was it formed, do you recall?
5 Q. Did you graduate from high school? 9 A. ldon'trecall,
10 A. Yes. 10 Q. More than ten years ago?
11 Q. Which high school? 11 A. Yes. I'm not sure, to be honest with you.
12 A. Fordson. 12 Q. Okay. That's fine. That's a fair answer.
13 Q. And what year? 13 A. Yeah.
14 A. 1980. 14 Q. That's another ground rule. If you know something,
15 Q. After high school did you have any subsequent 15 great - )
16 education? 16 A, Yes.
17 A. Yes. by Q. - but if you don't, just tell me that you don't know
18 Q. Where? 18 something. :
19 A. A couple years of college at Henry Ford. 12 A. Yeah. Originally we owned everything under one LLC,
20 Q. Any degree from there? 20 and then 1 want to say about seven, cight, ten ycars
21 A. No. 21 ago we switched everything around and we moved
22 Q. Okay. Other than the couple of years ai Henry Ford, 22 everything to different LLC's.
23 any other education? 23 Q. You followed your lawyer's advice?
24 A. Sume pilot lessons bere and there, but that's it. 24 A. ‘Oh, yes.
25 Q. Any certifications? 25 Q. Good.
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

James Sage

March 6, 2017
Page 9 Page 11
1 A. And accountant's. 1 company, amongst others, for a fall that occurred at
2 Q. And accountant's right. And more tax returns to file. 2 the plaza on February 21st, 2014. You generally
3 A. Yes. 3 familiar with the lawsuit?
1 Q. Yes. Yes. 1 A. Um, I heard about it recently --
5 _ So you don't recall if Sage's Investment 5 Q. Okay.
6 Group is more or less than ten years old, but do you 6 A. - from you, actually.
1 recall as of 2014 whether or not that company was 7 Q. Okay. We noticed your deposition today duces tecumn,
8 formed? 8 which means to bring soine documents with you. So this
9 A, Yes, 9 question may be more appropriate for your counsel, but
10 Q. Itwas? 10 I'm going to ask you anyway. 1 asked you to produce
11 A. It was, uh-huk. 1 today any and all snow removal and deicing confracts
12 Q. Okay. What holdings, as of 2014, did the LLC have? 12 in effect for the premises located at 25001 Gratiot
13 A, Just that building. 13 for the month of February 2014. Do you have any
14 Q. Iust that building, or just that -~ um, I'm going to 14 documents in response to that?
15 say strip mall or plaza, for lack of a better term? 15 A. No. No, Idon't,
16 A. The whole strip mall. 16 Q. Okay. Is thete a reason why you don't?
17 Q. Okay. Now, in the strip mall, let's break it down a 17 A. 1 just don't keep receipts, don't keep documents. 1
18 little bit, if we could. First we're talking about 18 mean some of them I do scan in, but -~
19 25001 Gratiot Avenue in Eastpointe? 19 Q. Well, these are -
20 A. Yes. 20 A. We don't -- you wanted to know in regnrds to T&J, 1
21 Q. Allright. Consists of, generally speaking, a parking 21 believe?
22 _ lot and one building? 22 Q. Well, I assue that T&J is the snow removal contractor
23 A. No, it consists of a parking lot - well, 2500 -- we 23 for that plaza at the titne we're talking about?
24 have a few addresses there. 25601 Gratiot is the 24 A. Yes.
25 Dimitri's, and then next to it we have a hair salon, a 25 Q. AndI don't know if there is a written contract
Page 10 Page 12
1 pizza place, but those addresses axe all Ten Mile -~ 1 between Sage's and T&J, or if there is an oral
2 Q. Okay. 2 agreement?
3 A, --s0. 3 A. It's an oral agrecment. There’s no contract,
4 Q. And are those additional places in a separate 1 Q. Okay. Allright. And so the oral agreement with T&J
5 building? 5 would be regarding snow removal, as well as any
6 A. They're attached. 6 deicing or salting services?
7 Q. They're attached? 7 MR. GABEL: And let me object to the term
8 A. One same building, same parcel. 8 removal. I know it's a term of art, we all use it,
9. Q. Sohow many tenants, if the plaza was fully occupied, 2 but object to form and foundation. I think it's snow
10 would you have there? 10 maintenance, but you may go ahead.
11 A. About ten. 11 MR. BARATTA: Well, we can use that term --
12 Q. Okay So there's the restaurant and approximately 12 MR. GABEL: That --
13 nine other busmesses there? 13 MR, BARATTA: - if you're more comfortable
14 A. Yes. 14 with that.
15 Q. And do you recall how long you've owned that plaza 135 MR. Gabel: Correct, I just don't like the
16 for? 16 word removal because --
17 A, 1Dbought that in 1997. 17 MR. BARATTA: 'Cuzit's a verb?
18 Q. Okay. And just so the record's clear, we're talking 18 MR. Gabel: No, because it's impossible to
15 about Sajo's Plaza in Eastpointe? 19 remove --
20 A. Yes. 20 MR. BARATTA: All the snow?
21 Q. Okay. This particular LLC, Sage's Investment Group, 21 MR. Gabel: -- snow, therefore I'm
22 doesn't have any other properties or assets? 22 objecting to form and foundation. Please go ahead and
23 A. No. 23 ask him what the nature and extent of it is.
24 Q. Allright. We're here to talk about today primarily a 24 BY MR. BARATTA:
25 Jawsuit that Donna Livings has filed against your 25 Q. Allright. So the Snow Maintenance Contract that you
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James Sage
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Page 13 Page 15
1 have with T&) is oral? 1 THE WITNESS: This is saying that we said
2 A. Yes. 2 that T&J is not responsible, or is responsible?
3 Q. Any salting or deicing is done by T&J to that plaza as 3 BY MR. BARATTA:
4 of 20147 4 Q. This is a document that your lawyers filed saying that
5 A. Yes. 5 T&J is either wholly or partially responsible for the
6 Q. Are there any other independent contractors who might 6 incident in question. And the incident in question
7 be responsible for snow maintenance or deicing at 7 involves Donna Livings.
8 Sajo's Plaza in February of 20147 8 A. Okay.
9 A. Not that I have hired, but it is the tenants’ 3 Q. Allright. Soacouple of questions on that documment
10 responsibility to take care of the snow and the icing 10 there.
11 and cleaning. T&J only does the bulk of it. Butin 11 It indicates in the document that there is
12 all their leases they're responsible to take care of 12 an agreement between T&J and Sage's, and when I say
13 the icing, they're responsible to take care of the 13 Sage's -
14 snow, the salting. So it's stated in all their 14 A. Investment Group.
15 leascs. 15 Q. - you understand that 'm talking about --
16 Q. And well get to that in a little bit. 16 A. Uhb-huh.
17 A. And the reason we do that -- can I keep going? 11 Q. - your company that's the defendant here?
18 Q. Ifyou'd like. 18 A, Yes. :
19 A. Sure. The reason we do that is X cannot have a 19 . So you just indicated that this was an oral agreement
20 company -~ we do - we use T&J Landscapiug, or T&J 20 that you had with T&J versus a written contract?
21 Suow Removal or Snow Plowing, whatever you want (o 21 A. Correct.
22 call it, to get the bulk of it out of there. But 22 Q. Allright. So my question now is, when did you -~
23 Jet's say it snows at 2:00 o'clock in the morning, and 23 First of all, was there ever a wrillen
24 then 3:30, 4:00 o'clock in the morning you started 24 contract for snow maintenance?
25 getting niore snow, you know, they're not going to go 25 A. No.
Page 14 Page 16
2 back there on the hour and just clean it up. There's 1 Q. When did the oral agreement commence between T&J and
2 always snow is constantly going to come down, so we 2 Sage's regarding snow maintenance at Sajo's Plaza?
3 jeave that up to the tenant. But the majority of the 3 A. We've been friends for about 25, 28 years.
4 salt and snow we take care of, but it's not our 4 Q. Who's we?
5 responsibility. 5 A. Me and the gentleman that owns T&J Landscape.
6 Q. Okay. g 6 Q. His name?
1 A. 1do it to make sure that the tenants are doing their 7 A. Tom Caramagno.
8 responsibility, therefore, what's why we bill them. 8 Q. Okay. ] thought it was Dave, but that's fine.
9 Q. Okay. Takea look, if you would, Mr. Sage, at Exhibit 9 A. Could be one of the partners.
10 Number 1. Do you recognize this document? 1o Q. Go ahead,
11 After you've had a chance to read it, let 1 A. Butin every property that I own they maintain, they
12 me know. 12 service it, they clean the snow, they cut the grass,
13 A. Okay. 13 they salt, they fertilize.
14 Q. You finished reading it? 14 Q. Soif you had to estimate how long this oral
15 A. Pretty much, yes. 15 agreement’s been in place, and you'reright, it was to
16 Q. Allright. So I'm assuming that you provided this 16 Tom, between T&J and Sage's, you would say -
17 information to your attorney, what's essentially the 17 A. Twenty-five years, 28 years. .
18 factual predicate for what's contained in Exhibit 1? 18 Q. Okay. What are the specific terms, or what were the
19 1s that your daughter? 19 specific terms as of 2014 regarding snow maintenance
20 A. No. 20 or deicing?
21 MR. STEINER: 1 will object just, um, to 21 A. When it snows, they plow, when it needs salting, they :
22 the extent that it's a legal document filed in the 22 salt. ‘ £
23 course of this lawsuit. 23 Q. Is there any minimum amount of snowfall that would
24 MR. BARATTA: Document speaks for itself. 24 trigger T&J's response?
25 That wasn't my question. 25 A. No.

L

vy TP T A X T I S LI O

4 (Pages 13 to 16)

Carroll Court Reporting and Video
586-468-2411

000191a

[ 6707/9/9 OSIAL@EN TR

12

Nd 10

9 L107/01/L VOO 49 QaAIZOTY
€ L102/07/L VOOW Aq QAATADTYT

.
.

.
.

¢

INd 6§
d 81:L¢



I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

James Sage

March 6, 2017
Page 17 Page 19
1 Q. Would the decision to plow Sajo's Plaza be left to Tom 1 A. Okay.
2 Caramagno, or T&J, or would you call T&J and instruct 2 Q. -- and you've told me that T&J is going out there.
3 theim to plow? 3 I'm assuming that's pursuant to the agreement that you
1 A. Would be up to T&J to plow, but generally if we get a 4 have with T&J, correct?
5 half inch or a very light coating of snow they do not 5 A. Yes, we just talked about it.
6 come out and plow, it's nothing there to plow. But 6 Q. Okay. So you also now are intermingling a tenant's
7 when there's reason for them to go plow, they do go 7 purported responsibility to maintain the lot in
8 out there and plow. But them, like I said, it's the 8 regards to snow, and I'm not sure how that correlates
9 tenants' responsibility to -~ 9 or intertwines with the oral agreement that you have
10 Q. No. No. No. 1don't want to talk about tenants. 10 with T&J.
11 You're outside the scope of my question. We'll get to 11 A. T&J is supposed to come out and plow, as I stated, at
12 the tenants in a couple of minutes. 12 3:00 o'clock in the morning you get three inches of
13 ) So it was up to T&J's discretion to plow? 13 snow, okay? Buf then once the parking lot is plowed,
14 A. Correct. 14 it's also the tenants' responsibility to maintain it
15 Q. You mentioned, though, that if there was a minor 15 throughout the day. And I've gotten many calls
16 amount of snowfall that they wouldn't necessarily come 16 throughout the day asking if we can get it plowed
17 out, is that also correct? 17 again if we get another inch or two inches or
18 A. 1t's very minor, yes. 18 three inches, or whatever the case might be. But it's
19 Q. And very minor would be, 1 think you said about a half 19 up -- it's the tenants' responsibility to take care
20 inch or less? 20 of. The reason X hired T&J's, to make sure that it's
21 A. Quarter inch. 21 being taken care of, it's being plowed, it's being
22 Q. Okay. Coating, a small coating? 22 salted as needed.
23 A. Yeah, a small coating, dusting. 23 Q. So when T&J does that first plow after your
24 Q. Other than that, your oral agreement with T&]J is that 24 hypothetical three inch snowfall, is that something
25 if it's anything over a minor amount of snow, it's T&J 25 that you pay for, your company pays for?
Page 18 Page 20
1 who has the responsibility to come and plow the lot, 1 A. Yes. Therefore, but then it's distributed back to the
2 correct? 2 tenants,
3 A, Correct. 3 Q. Prorata under CAM, C-A-M? )
4 Q. Allright. So what about deicing or salting the lot, 4 A. Under CAM charges. But again --
5 is that also up to T&J's discretion? 5 Q. Do the tenants -~ )
& A. Yes. 6 Go ahead, 1 don't want to eut you off.
1 Q. Okay. 7 A. Butagain, to - they do get billed for the CAM's from
8 A. It's up to the tenants. It's not up to the tenants, 8 T&J and everyone else as your bill states there.
9 it's the tenants’ responsibility under their terms of 9 Q. They get billed from Té&J, or from you?
10 the lease. What we do is we do the parking lots, you 10 A. No, they get billed from me. I get billed from T&J.
11 know, we do salt them, we do plow them, but it's the 11 Q. Right.
12 tenants' responsibility. We do it to make sure it 12 A. Bat at the same time, like 1 said, jt's their
13 docs get done, but as I stated earlier, if it needs to 13 responsibility to maintain it throughout the day.
14 get done over and over again it's the tenants' 14 Q. When you say maintain it, are you talking about the
15 responsibility. 15 sidewalks or the parking lots?
16 Q. T'mnot clear on your answer at all. 16 A. Everything around their building.
i A. Okay. We plow it -- assuming we get a snowfail, okay, 17 Q. Okay.
18 like I said earlier, it snows at 2:00 o'clock, 3:00 18 A. 1t's stated clearly in the Lease.
19 o'clock in the morning, we get three inches of snow. 19 Q. Now, are they obligated to use Té&J, the tenants?
20 T&J goes out there and cleans it all up. 20 A. No.
21 Q. And 1 want to stop you right there. 21 Q. In particular, Grand Dimitri's?
22 A. Okay. 22 A. They could use anyonc they want to, they just have to
23 Q. Okay? And 1 don't want to cut you off, but 1 want to 23 notify us, you know, as long as they take care of it.
24 break it down a little bit. 24 Q. Why do they have to notify you if they're responsible
25 So you've assumed a three inch snowfall -- 25 for maintenance?
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James Sage

March 6, 2017
Page 21 Page 23
1 A. They're responsible -- so we don't have T&:J get double 1 A. linspeet — Linspect as needed. 1 don't go there to
2 billed twice for two companies. 2 make sure - 1 have multiple properties, so I don't go
3 Q. But you wouldn't get double billed. 3 to each property -- 1 go there to make sure it gets
4 A. I'm going to get billed from T&J from clearing their 4 plowed, it gets cleaned, yes.
5 parking lot. 5 Q. Do you go there before it gets plowed?
6 Q. Right 6  A. No.
7 A. And they're also -- they're not going to pay me back K Q. So you go there after to see that T&J did plow?
8 under the pro rata share because they took care of it. 8 A. ¥do a drive through, and I have tenants that notify
9 Q. But you're going to get paid back for the bi 11 that 9 me if it does not get plowed.
10 T&J sends you by the tenants. 10 Q. Right. But the answer to my specific question, you
1 A. M you are a tenant would you do that? 11 don't go to Sajo's Plaza before to inake an inspection
12 Q. No. No. No. 12 for 1he purpose of determining whether Té.J should come
13 A. 1f you were Dimitri's would you let me bill you, and 13 out or not?
14 then you clean the parking lot, as well? 14 A, Absolutely not.
15 Q. You can't ask me questions, but the answer is no. 15 Q. That's correct?
16 A. Okay. Well, 'm just giving you a hypothetical here, 16 A. Correct.
17 Q. Well, Pm trying to ~- I'n just trying to figure it 11 Q. But you said you do go back to the property to look
18 out. 18 and see what type of a plow T&J did?
19 A. Y'm trying to answer your question. 19 A. Occasionally.
20 Q. T&J comes out the first time in your snowfall - in 20 Q. Occasionally?
21 your snowfall example and they plow the lot. 21 A. Oceasionally. 1do a drive through -~ not
22 A. Okay. 22 specifically on the snowplow, but I do a drive
23 Q.. Now you said it's up to the tenants to maintain it the 23 throngh, check for potholes. 1do a drive through,
24 rest of the day? : 24 malce sure the tenants are keeping up with their
25 A. Okay. 25 maintenance, I do a drive through, make sure there's
Page 22 Page 24
1 Q. So they could use any contractor they want after that, 1 ne garbage in the back buildings. But that's done
2 right? 2 weekly or biweekly basis, or as needed if 1 get a
3 A. Absolutely. 3 phone call.
4 Q. They're going to get billed for T&J coming on the 4 Q. Now, when T&J comes out the first time in your example
5 property by you — 5 of a three inch snowfall, that's pursuant to the oral
6 A. Yes. 6 agreement that you have, that if it's anything more
7 Q. --under CAM? 7 than just a minor coating they need to come out and
8 A. Correct. 8 plow, correct?
9 Q. Okay. Are the tenants allowed to call T&J to come out 9 A. Correct.
10 additional times? 10 Q. And then | wasn't clear on your answer as far as
1 A. They have T&J's number, yes. 1 salting the parking lot. Is that also up to T&J's
12 Q. Are they pennitted to do s0? 12 discretion, or is that your discretion?
13 A. Yes. And again, to answer your question from carlier, 13 A. No, it's up to T&J's discretion.
14 when T&J plows at 3:00 o'clock in the morning, they 14 Q. Okay. And I would assume, if you know, that salting
15 leave, if it needs to get plowed again they contact 15 is an additional charge?
16 them to get it done, But neither myself, nor T&J 16 A. Correct.
17 would be on the parking lot, to see how the parking 17 Q. And that, again, would be passed on to the tenants
18 lot Jooks the rest of the day after it gets plowed. 18 through CAM?
19 Q. You don't inspect Sajo's Plaza, I'm assuming, based on 19 A. Correct.
20 your answer. Do you leave that up to T&J's 20 Q. Allright. Se I'm going to show you the document
21 discretion? 21 marked as Exhibit 2. It's the same pleading as
22 A. As far as snowiall? 22 Exhibit 1, except this one involves Grand Dimitri's.
23 Q. As far as checking the lot, inspecting the lot to see 23 A. Okay. .
24 whether or not the lot at Sajo's Plaza needs to be 24 Q.- And after you've had a chance to look at it, my first
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

James Sage

March 6, 2017
Page 25 Page 27
1 with this information regarding Grand Dimitri's? 1 A. Uh-huh.
2 . Correct. 2 Q. Just tell me generally, sir, what those assignments
3 Q. You mentioned earlier that the tenants' responsibility 3 were.
4 for removing or maintaining snow and deicing is the 4 A. Well, I bought the building from, um, Boukis.
5 tenants' responsibility pursuant to their leases. 5 Q. Boukis, that was it.
6 A. It's pursuant to their Jeases to maintain the property 6 A. Boukis. And the Lease was -~ I believe it was between
7 for the icing. And 1 could pull the Lease out and 7 Boukis and --
8 point it out to you. I believe it's under Repairs and 8 Q. Grand Riviera?
3 ~ Maintenance. 9 A. Grand Riviera at the time,
10 Q. Your attorney has already forwarded me copies of 10 Q. And who is Grand Riviera?
1 Leases, but -~ and [ can show them to you and we can 11 A. Grand Riviera used to be - God, you're making me
12 mark them. 12 think now.
13 A. Okay. 13 Q. lknow. Youmade me think.
14 Q. But I want to tell you in advance, that they appear to 11 A. Itwas a couple of young men that ran the restaurant
18 have been expired over ten years ago. So if you have 15 there, they had the Lease with Boukis over there.
16 something more current that you can get for me, that 16 Q. Question. Was anyone from Grand Riviera either Tom or
17 would be great, otherwise we'll mark this and go 1 Jamal Shkoukani?
18 through this. 18 A. They -- they bought the building -- they bought the
19 A. That's the original Lease. 15 restaurant trom Dimityi's. Dimitri's came in and
20 Q. Allright. 20 bought it, and then they transferred it to-that for
21 A. They really have no Lease right now. Those have 21 then. They're the current owners right now.
22 been 22 Q. Allright. Let's finish up.one thing at a time.
23 Q. Okay. 23 So the assignments reflect that you bought
24 A. They've been 2 month-to-month for guite some time. 24 the building from Boukis.
25 Q. So daes Grand Dimitri's have a Lease? 25 A. Correct.
Page 26 Page 28
1 A. Yes. Canl seeif that's a correct one? 1 Q. And essentially the leases were assigned to you or the
2 Q. Sure. Let me get this out for you. 2 company that you owned which purchased the plaza.
3 MR. BARATTA: Let's mark the whole thing. 3 A. Correct.
1 You want these assignments? 4 - Q. That's a general, good statement about what the
5 BY MR. BARATTA: 5 assignments are?
6 Q. Before we go off the record; what are these 6 A. Yes. : .
1 assignments? Are they just -- Imean I know Jimmy 1 Q. Allright. So you assume, then, the obligations as
8 Giftos is in there. He's been dead for ten years. 8 landlord under the Leasc between now yourself and
9 A. Yeah. 9 Grand Riviera. Does that sound pretty accurate?
10 Q. Used to play backgammon with himn. 10 A. Correct.
11 A. Yep. 11 Q. Allright. Question. When did Grand Riviera -
12 Q. Pretty good player, He was. 12 strike that.
13 A. Heis. God rest his soul. He was a good guy, too. 13 What was Grand Riviera's namme to the public
14 (Off the record.) 14 as a restaurant?
15 MARKED FOR IDENTIFICATION: 1s A. Riviera's.
16 DEPOSITION EXHIBIT 4. 16 Q. Okay.
17 BY MR. BARATTA: 17 A. Grand Riviera.
18 Q. So 1 think that's Exhibit 4 in front of you, Mr. Sage, 18 Q. And how long did Riviera's Restaurant exist for?
19 and 1 don't have a copy in front of e, but T remember 19 Until what year?
20 looking at it. The first several pages looks to me 20 A. You are making me think.
21 like they're assignments of leases, and they're going 21 Q. If you don't know, you don't know. 1f you can give me
22 back, if I recall comectly, maybe to like the late 22 a ballpark, give me a ballpark.
23 '90s. There was an Eddie Boufos or Boufros Trust. 23 A. I know Dimitri's -
24 There was James Giftos in there. I think your name 24 1 have to take this.
25 25 Q. Goahead. That's fine.

was in there at some point.
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Page 29 page 31 =
1 (Off the record.) 1 Q. 1In other words -- <
2 MR. BARATTA: We took a short break and 2 A. Tl have to check my records. g
3 we're back on now. 3 Q. You don't have a copy of a written Lease between ()]
4 BY MR. BARATTA: 4 Sage's and Grand Dimitri's? (@)
S Q. You were thinking in your head when the phone rang how 5 A. Can you give me a few minutes? I could look in my N
6 long Riviera Restaurant was around for, or when did 6 office. -
7 they cease to exist? 1 Q. Sure, we can. @
8 A. IDelieve Dimitri's took over abont ten year's ago. 8 A. Can-we take a quick break? 8
9 Q. And Dimitri's is the Shkoukani brothers? 9 Q. Sure, why not? roer
10 A. No, Dimitri's originally was Jimmy Dimitri. 10 (Off the record.) =)
11 Q. Okay. i1 MR. BARATTA: Back on. R
1z A. It could be Giftos. It could have been Giftos. I 12 BY MR. BARATTA: l:&
13 Dbelieve it was Giftos, and then it was Jimmy Dimitxi, 13 Q. So you were going to go look, Mr. Sage, and you were (el
14 and then they called it Dimitri's, and then these guys 14 going to see if there is a written Lease Agreement Q
15 took it from them. . 15 between Sage's and Grand Dimitri's. iy
16 Q. And then when Shkoukani's took it over it became Grand 16 A. They're is none.
17 Dimitri's? 17 Q. Okay. Do you know if Grand Dimitri's hired any %
18 A. Yes. 18 contractor to remove snow or deice the premises other
19 Q. So it went from Dimitri's to Grand Dimiltri's? 19 than perhaps T&J?
20 A. Dimitri's. 20 A. No.
21 Q. Did you ever have a Lease Agreement with Grand 21 Q. No, you don't know?
22 Dimitri's? 22 A. No,Xdon't know.
23 A. No. 23 Q. Do you know if Grand Dimitri's ever paid T&J for snow
24 Q. So they have always been month-to-month? 24 maintenance services or deicing services at the plaza
25 A. They've always kind of followed the texms of this 25 independent of your CAM charges? L
Page 30 Page 32 I
1 Lease. 1 A. No, I don’t. B g Q
2 Q. Right. But they never signed a Lease, correct? 2 Q. Allright. Do you know whether Grand Dimitri's ever 3 '®)
3 A. No. 3 get the terms for snow maintenance or deicing services O s
4 Q. That's correct? 4 at Sajo's Plaza with T&J? 4 E —
5 A. Correct. I believe they signed an assignment, 5 A. No,Xdon't. s é <
€ accepted an assignment. 6 Q. 1had asked your attorneys to produce -- T want to 7 Tl
7 Q. 1didn't see thatin there. If you could point it out 7 represent it was a couple months ago, but it might 1w U
8 to me, that would be great. 8 have been a shorter time period than that, complete oo
9 A. Oh, there's Jim Giftos. 9 copies of any and all bils and/or invoices for snow <
10 Q. So you indicated in your Notice of Non-party Fault, or 10 and/or ice removal at the subject premises. Your z Z
11 your attorneys did, that Grand Dimitri's has an 11 response, through your aitorney, was that you don't 0O
12 obligation pursuant to a written Lease Agreement, and 12 have any responsive documents at this time. And does e Q
13 actually we've learned today, correct me if 1'm wrong, 13 that still remain true? ;:D O
14 that there is an oral Lease Agreement, not a written? 14 A. Yes. >
18 MR. STEINER: One moment. 1'd like to 15 Q. Is there any reason why you don't keep any copies of ﬂ . |
16 object to foundation. That calls for a legal 16 bills or invoices for snow removal services at this 5 D
17 conclusion. 17 plaza? D O
18 BY MR. BARATTA: 18 A. Ikeep invoices for all my plazas, but when it comes o D
19 Q. Okay. 1 don't think it does, but you can answer the 19 down to snow removal and Jandscaping 1 don't ‘ez — QO
20 question. 20 sometimes we get bills, sometimes we don't get bills. ~ :
21 A. They've always followed the terms and the conditions 21 Like I said, we're friends, we do a lot of things <N
22 of the original Lease since they took ever. 22 together. There's no general -~ you know, he comes in t_*j UJ
23 Q. Okay. And then a follow-up guestion. Did they sign 23 here, he has a house account that we waive it for him, W
24 that Lease you're referring 107 24 Q. Yeah. : % \]
25 A. No, but they have — 1 don't - 25 A. 1do things for him, you know, but his responsibility | g 5
U ———__ R -
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Page 33 Page 35 £
1 is to take care of all my propertics. 1 and salting, but it's for the following winter, so I'd £
2 Q. 1 get the friendship deal with you and Mr. Caramagno, 2 like to actually get the correct time period. So that
3 ] understand that, but I guess my question, it's 3 would be -- the correct time period would be July 1st,
4 really sort of a concern on your behalf at this point, 4 2013 to June 30th, 2014. Are you following me?
5 would be what if the scenario existed where one of 5 A. Thisis--
6 your tenants at Sajo's Plaza said T don't agree with 6 Q. This is for July 1st, 2014 to June 30th, 2015.
7 this, Mr. Sage, 1 don't think that you paid X number 7 A. Correct. And the date of the bill is July 1st.
8 of dollars for snow removal. 8 Q. The date of the incident we're talking about is
9 A. Which we do. 9 2-21-14.
10 Q. Where would you have the backup in order to say to the 10 A. Oh.
11 tenant, well, Mr. Tenant, here it is, here's a copy of 11 Q. Soit's not, um, encompassed in this letter.
12 the bill, and then this is your pro rata share. You 12 A. OkKkay.
13 don't consider that a good practice to keep those, or 13 Q. It's--
14 you've never had that situation before? 14 A. Woell, this is --
15 A. We haven't had that situation. 15 Q. It's five months later. So maybe you can tell me,
16 Q. Okay. You don't have any employees personally who 16 does this letter --
17 would have removed ice or snow from Sajo's Plaza back ©17 A. So would you like the one prior to this?
18 in.February of 2014, correct? 18 Q. Yes.
19 A. No. 19 A. Yeah. Do you mind if we take a break, I'll go get it
20 Q. Correct? 20 for you right now?
21 A. No. Yes. 21 Q. Not at all. That would be great. Thank you,
22 Q. Itreads funny, that's why | have to do that. 22 A. So you need the one from 2013.to 2014, right?
23 MR.BARATTA: Did you have a copy of this, 23 MR. STEINER: Yes.
24 did you say? 24 MR, BARATTA: Correct. Thank you.
25 MR. STEINER: Yeah, ] think I do. 25 (Off the record.) :
Page 34 Page 36
1 BY MR. BARATTA: 1 MARKED FOR IDENTIFICATION:
2 Q. Your attorney's going to show you a copy of what was 2 DEPOSITION EXHIBIT 5.
3 marked as Exhibit 2 in Miss Livings' deposition. So 3 BY MR. BARATTA:
4 if you take a look at the -- if you take a look -~ 4 Q. Allright. Mr. Sage, you were kind enough to provide
5 First of all, do you recognize this letter? 5 us with this letter now. 1t looks like this
6 A, Yes. 6 encompasses the right period of time -- the right
7 Q. Whatisit? 7 period of time for your CAM charges at Sajo's Plaza.
8 A. It's an invoice X send out to all the tenants. No, an 8 Correct, this encompasses the snow removal for the
9 invoice I send out fo Dimitri's as one of the tenants. 9 winter of 2013 and '14?
10 Q. It appears to e, from reading this letter, that you 10 A. Correct.
11 send this letter, or a similarly styled letter to 11 Q. Allright. Great
12 Dimitri's twice per year? 12 So it looks like the snow removal and
13 A. No. 13 salting was about 6,725 -~
14 Q. Once per year? 14 A. Correct.
15 A. Omuce per year. 15 Q. --for the year. There was some lawn cutting. What
16 Q. Okay. Would you retain a copy of the letter that you 16 is General Maintenance, that category? What does that
17 sent Dimitri's on July 1st, 20147 17 encompass?
18 A. Yes, I have that particular -- that exact one. 18 A. Parking lot asphalt, roofing repairs, light fixture
19 Q. Youdo? 19 repair, light bulbs.
20 A. Yes. 20 Q. Okay. II'I'm reading these two letters correctly, the
21 Q. Allright. Maybe when we take a break in a short 21 Exhibit Number 5 and 4, ] believe it is -- I'm sorry,
22 while you could get that one. 22 Exhibit 2 for Miss Livings' deposition and Exhibit 5
23 A. Yes. 23 herc today, it looks to me like Dimitri's pre-pays
24 Q. Because in looking at this letter I see, um, you know, 24 about $15,000.00 per year for maintenance?
25 the expenses, for example, itemized for snow removal 25 A. That's their CAM charges, proportionate share of the
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March 6, 2017
Page 37 pPage 39
3 CAM chaxges. 1 Do you know what those stand for?
2 Q. Well, no, 17,390.82 is their share, correct? 2 A. No, I don't.
3 A. Correct. They prepaid $15,000.00. 3 Q. What about snow plowing, after thatitsays P.P. Is
4 Q. So when do they prepay that? 4 that per push, or something, if you know?
5 A. With monthly rent. S A. Y'm assuming it's per push, yes.
6 Q. Allright. Soyou divide 15,000 by twelve, and then 6 Q. Or per plow?
1 in addition to the rent they pay, they pay that as an 7 A. Or per plow, yeah.
8 estimated CAM charge? 8 Q. Undemeath it says, "Salt by request only by plaza
9 A. Correct. 2 owner." That's handwritten. Do you see that?
10 Q. You provide them with the actual charges once a year, 10 A. Yes.
11 if therc's a refund, you pay them back some money; if 11 Q. Is that your handwriting?
12 there's an overage, they owe you some money? 12 A. Nope.
13 A. Correct. 13 Q. Do you know who wrote that?
14 Q. Okay. And again, Grand Dimitri's doesn't select T&lJ, 14 A. No,Idon't.
15 you do? 15 Q. Do you recognize that handwriting?
6 A. Correct. 16 A. No,XIdon't.
17 Q. Iwant toshow you what's been marked as Exhibit 3, 17 Q. Do you know whether or not that is a -- strike that.
18 and 1 don't know if you recognize that document, or if 18 According to your testimony, that doesn't
19 you -- if that looks familiar to you at all? 19 reflect the arrangement you had with T&J as of
20 A. Yes, that's T&J's Snow Schedule, or when they do plow 20 February of 2014, correct?
21 and they don't plow. 21 A. This document?
22 Q. Okay. Ate these the documents that you frequently 22 Q. No; where it says, "Salt by request only by plaza
23 don't retain or save? 23 owner.” You testified earlier that it was up to T&J
24 A. Xdon't get these. 24 to determine whethex or not to salt.
25 Q. Oh, but you've seen this before? 25 A. Correct.
Page 38 Page 40
1 A. Y've seen it before, yes. 1 Q. Soit's not up to you, it's up to T&J?
2 Q. Allright. Soif you don't get them, where do you ses 2 A. Correct.
3 them before? 3 Q. Other than any people over at T&J Landscaping that you
4 A. Occasionally, you know, I will question something that 4 hire to perform snow maintenance and deicing
5 he's charging me about and they'll bring this out. 5 activities, and I'm talking about the winter of 2014,
6 I've seen it before. 6 was there anyone else who was supposed to inspect the
1 Q. So you've gone over it with Mr. Caramagno before? 1 parking lot and the property to determine if snow
8 A. Oncein a great while. 8 maintenance or deicing was appropriate?
9 MR. Gabel: Can I see that, please? 9 A. No.
10 MR. BARATTA: Sure. 10 Q. Do you know of any witnesses to Miss Livings' fall?
1 BY MR. BARATTA: ) 11 A. No.
12 Q. If by any chance you're able to tell mc what this 12 Q. ‘When did you first become aware of this incident?
13 document represents, the line numbers with the dates 13 A. From you when you sent me a Notice.
14 and the description, if you're not, you're not. 14 Q. Have you spoken with anyone over at Grand Dimitri's
15 A. 1mean you are going to have to talk to them about 15 concerning this fall?
16 this, but -- 16 A. Occasionally.
11 Q. Okay. Imean you've gone over with Mr. Caramagno, so 11 Q. Who have you spoken to about this fall?
18 1 don't know if you ~- 18 A. Tom.
19 A. Yes, it's more of a schedule, I guess, when they 19 Q. Shkoukani?
20 actually perform the work. 20 A. Yes.
21 Q. Okay. 21 Q. And do you remember how many occasions you've spoken
22 A. It's their own log, it's their own records. 22 to him about it?
23 Q. There's a couple of things on here, and } don't know 23 A. A couple, three times, just to get to know what's
24 if you know the answer to. Number one, it says code. 24 going on or what happened, and, you know, just more

N
&

It looks like I see two codes, one is N., one is D.

recently after 1 heard it from you.
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Page 41 Page 43
i Q. What conversations did you have with Mr. Shkoukani? 1 that. He stated, quote: "However, defendant was to
2 Specifically what did he say to you about how this 2 perform snow plowing of the parking lot only at an
3 incident occurred? 3 accumulation of snow of 1.5 inches or greater."
4 A. He said some -- one of his employees, I believe, 1 Was that your understanding of the
5 slipped in the parking lot and there was about six or 5 agreement?
6 eight inches of water there retained. And ofher than 6 A. Again, they've plowed a lot less than that. That's
7 -~ also he sajd that she's had prior back injuries 1 not 1.5, if it's -~
8 according to her friends or employees. 8 Q. So on or before the date of the incident here, which
9 Q. Anything else you can recall? 9 is 2-21-14, did you ever have a discussion with
10 A. Not at this point, 10 Mr. Caramagno in all of your conversations, I know
11 Q. What do you mean there were six or eight inches of 11 you've known him for two and-a-half decades or more,
12 water retained? 12 that the 1.5 inch or more trigger was the trigger for
13 A. That's what he said. He said there was some water in 13 this property?
14 the parking lot, and she parked in a puddle, 14 A, It's the first I've heard of it.
15 apparently, and when she got out of her car she 15 Q. You never had any questions or discussions back and
16 stepped in a puddle. 16 forth as to when, if ever, the trigger would be -- or
17 Q. Okay. Have you spoken with anyone else besides to Tom 17 strike that,
18 about this incident, or your attorneys? 18 Did you ever have a discussion, based on
19 A. Ne. You. 19 what you said earlier -- at one point earfier in your
20 Q. Me. 20 testimony you said half inch, another point you said a
21 MR. BARATTA: 1 don't have anything else. 21 quarter inch. Did you have a discussion about that,
22 MR. GABEL: Okay. Sir, my name is Steve 22 or was that just your understanding you had in your
23 Gabel, I represent T&J in this case. Nice to meet 23 mind?
24 you. - 24 A. That was an understanding that we both talked about
25 THE WITNESS: Nice meeting you. 25 it.
Page 42 Page 44
1 MR. GABEL: I'm going to ask you some 1 Q. Soyou did tatk about it?
2 questions about the case, and I know plaintiff's 2 A. In certain cases, lile a lot of times you got quarter
3 counsel asked you some. I'm going to jump around a 3 inch, and all of a sudden, you know, it melts away,
4 bit, okay? 4 they don't plow. But sometimes when the temperature's
5 THE WITNESS:. Are you going to.be as 5 - alot Jower, sometimes they just come out if there's a
6 long-winded as he is? 6 quarter inch or even a half inch, sometimes they come
7 MR. GABEL: No, I don't think so. I don't 7 out and just salt.
8 think so. 8 Q. When was it that you had the conversation about the
9 THE WITNESS: Allright. It's taking too 9 quarter inch or half inch trigger that you just
10 long. 10 mentioned?
11 MR. GABEL: Can1 see the Jast exhibit that 11 A. Since 1980 -- '90 and now. Pick a date.
12 was handed to you, please? 12 Q. Between '80 and *90 and now?
13 MR. BARATTA: No one's accused me of being 13 A. No, between 1990 and now.
14 long-winded. 14 Q. 90, okay, sir.
15 EXAMINATION 15 Now, I'm going to continue on with the
16 BY MR. GABEL: 16 answer.
C 17 Q. Okay. Hold on to that. Thanks. 17 A. Sure.
18 So M. Caramagno filled-out Answers to 18 Q. Itsays, "And defendant T&J Landscaping was not
19 Intcrrogatories, those were answers to written 19 required to perform salting unless specifically asked
20 questions in this case, and he signed them, and 20 to do so by the property owner.” Was that your
21 there's a copy here. There's his signature. And then 21 understanding?
22 1o answer five, I'm just going to read a portion to 22 A. That is not corrvect. They've salted niany times with
23 you - 23 and -- a Jot of times that we've had them do it twice i
24 A. Sure. 24 where -
25 Q. --and we'll have some questions and answers about 25 Q. Did you get charged an extra charge when salting would
11 (Pages 41 to 44)
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Page 45 Page 47
1 accur? 1 A. No.
2 A. Always. 2 Q. And assuime for the sake of my question that the day
3 Q. Because salting is a commodity, and it's purchased and 3 before, 2-20-14, there was no snow accwnulation, but
1 it costs more, right? 4 there was rain, and a thunderstorm, and water .
5 A. It's $150.00 a ton. 3 precipitation, not snow, but water precipitation,
6 Q. Wouldn't you want to have a littie more control over 6 according to weather records. Would that require
7 when you get charged for salting, meaning you would be 7 T&J's to come out?
8 the one to say to salt as opposed to T&J? 8 A. No.
9 A. We've had situations where it's over-salting, and then 9 Q. Now, I want you to think back to the answer you said
10 I've had brick repairs, cement damage because of it, 10 earlier, which was the plaintiff, according to your
11 we had to do tuck pointing because of it. So I didn’t 11 understanding, parked, exited her vehicle, was in some
12 want over-salting, but yet we wanted salting. 12 water and fell.
13 Q. Sowhen we took a look at the -- 1 think you called it 13 A. Correct.
14 CAM. What does CAM stand for? 14 Q. Assume for the purpose of my question that there was
15 A. Common Arca Maintenance. 15 water within 24 hours from a rainstorm the day before
16 Q. Common Area Maintenance, one was July 1, 2015, and one 16 the incident. Would that connect up to what your
17 was the year before. 17 understanding of the incident was?
18 A. Correct. 18 A. Do you know how parking lots work?
19 Q. Socan I take a look at the one for the year before? 19 Q. I'mjust asking what you --
20 So the one that seems to apply to the time 20 A. I'm--
21 of the incident -- 21 Q. --the fact that ~-
22 MR. BARATTA: 1 think it's this ope, 22 A. I'm going to explain to you.
23 MR. GABEL: Yeah, 23 Q. Uh-huh.
24 BY MR. GABEL: 24 A. The cities uses our parking lots, 1 have multiple
25 Q. Was -~ yeah, for the period of 7-1-13 to 6-30-14. For 25 buildings, as retaining ponds in many cases. So, for
Page 46 Page 48
1 the snow and salting line item is over $6,700.00 for 1 example, you have -- let's say you have six manholes,
2 that line item. 2 or cateh basins that are about 12 inches in diameter
3 A. Correct. 3 of the drain. When they head out to the street, they
1 Q. And then for the following year, the '14-15 year it's 1 go down about six inches. X just learned that. So
5 about 3,800. 5 what happens is, instead of flooding the streets, and
6 A. Correct. 6 fnstead of having backing up ~ backups on the streets
7 Q. So for the relevant time period in question, the 7 and that, they hold it in your parking lot. So they
8 113-14 time period, there's a much higher charge, 8 use the parking lots as retention centers, as
9 you'd agree? 9 retention. So I'm not saying that was the case in
10 A. Yes. 10 this particular -
11 Q. Okay. Was it you understanding that that winter was 11 Q. Uh-huh.
12 a lot of snow over time? 12 A. -- thing here, but the drains, when you get a lot of
13 A. We had records of snow. We had I belicve it's 112 13 rain the drains can only handle so much.
14 inches throughout the year. 14 Q. Okay. Allright.
15 Q. Which led to the higher charge on your CAM invoice, 15 A. So from what my understanding as to this case, this
16 correct? 16 lady got out - she parked in a puddle, okay, where
17 A, Correct. 17 there was water retained, and she got out of her car
18 Q. So nonetheless, putting aside al} of that, no matter 18 where there was a tour to five to six inches of water,
19 what, based on the conversation and the questions and 1% from what I was told by to Tom Shkoukani, and that's
20 answers we've had, there still must be some mininum 20 what happened.
21 trigger for T&J to come out? 21 Q. Okay. So if the weather records show that the day
22 A. Correct. 22 before the incident it did rain, it was a thunderstorm
23 Q. Assume for the sake of my question that the day of the 23 and water came down, that would link up to what you
24 incident there was no snow accumulation. Would T&J's 24 just said, that she stepped into water. That's your
25 be required to come out that day? 25 understanding?

sevospereer
S

Nd 6S

12 (Pages 45 to 48)

TR

Carroll Court Reporting and Video
586-468-2411

000199a

q 610T/€/9 DS Aq QAIAHEDER

S57é

N0

*1€:9 L10T/01/L VOO Aq QAATEDHY
LEE LT0T/0T/L VOOW £q QIAIHDHY

Nd 81



I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

James Sage

March 6, 2017
Page 49 Page 51
1 A. 1Delieve so. 1 MR. STEINER: This one?
2 Q. Okay. If we go to the basics of the agreement, and I 2 MR. GABEL: Yes. Thank you.
3 understand it's a verbal agreement, that in your mind 3 MR. STEINER: Sure.
4 there was a trigger for snow maintenance, pushing and 4 BY MR. GABEL:
5 plowing and stuff, right? 5 Q. -So according to this log which is Exhibit 3 today, it
6 A. Correct. 6 goes up to 2-18-14, and then there's no activity
1 Q. Okay. According to you, salt when you want to, T&J, K between the 18th and the 2nd. Do you know one way or
8 that's your position, correct? 8 the other when Té&J was there, or would you have to
9 A. Salt according to their discretion. 9 rely on this list that's Exhibit 3 today?
10 Q. According to their discretion. 10 A. I couldn't tell you when they were there, when they
11 A. But if we needed it more, they're to do it more. 11 were not.
12 Q. Okay. And then a charge for each one of those, 12 Q. Okay.
13 correct? 13 A. We're three, four years away -- three years ago.
14 A. Correct. 14 Q. And you don't keep your own separate Jist -
15 Q. Okay. Was that the totality -- and the location, 15 A. No.
16 right? So we have the location down, correct? 16 Q. --doyou?
17 A. Absolutely. 17 Okay. Now, you said that you talked to
18 Q. And the time period, usually November to end of March, 18 M. Shkoukani about the incident, and one of his
19 right? 19 employees had fallen in the parking lot. Did you talk
20 A. Okay, 20 to Mr. Caramagno at all about this?
21 Q. Okay. Anything else to the agreement? Any other 21 A. No. No. Why would 1?7
22 components that we're missing there? 22 Q. I'mjust asking whether you did or didn't,
23 A. Not that I know of. 23 A. Okay. :
24 Q. And that's the totality and the sun and substance of 24 Q. Sometimes we ask who you talked to and what the
25 it, right, according to your -- 25 conversations were. As plaintiff asked about
Page 50 Page 52
1 A. Right. If it snows, they plow; if it's cold, they 1 Mr. Shkoukani, so 1 was talking about Mr. Caramagno.
2 salt; if the grass gets higher, they cutit. And 2 A. Okay. ’
3 they've done a great job, by the way. 3 MR. GABEL: Okay. I don't have anything
4 Q. 1was going to ask whether they're a responsible 1 else. Thank you.
5 contractor? 5 MR. STEINER: I just have a couple of
6 A. Very, 6 follow-ups. ~ ] )
1 Q. Okay. Do you know whether it was Tom Caramagno, 1 EXAMINATION
8 himself, that did the work at that property where the 8 BY MR. STEINER:
9 incident occurred? 9 Q. Regarding Exhibit 4, which is the Lease that we've
10 A. No,Idon't. 10 discussed here today. Was it your understanding that
11 Q. Okay. Butyou know Tom, right? You've known him for 11 the terms of this Lease governed the relationship
12 many years? 12 between Sage Investient Group and Grand Dimitri's?
13 A. Yes. 13 . A. Yes.
14 Q. Ishe aresponsible individual when it comes to these 14 Q. Have you ever discussed this Lease with Tom Caramagno?
15 types of activities? . 15 A. Many times. We wanted them to - again, we've been
16 A. Very. 16 friends with Lim, they'ye great tenants, so really.
11 Q. And there's no e-mail, there's no side notes, it's 17 Q. So Tom Caramagno has seen this Lease?
18 just all verbal, right? 18 A. Yes.
19 A. Correct. 19 Q. Andit's--
20 Q. Okay. And do you know whether -- other than looking 20 A. Hehas a copy of it.
21 at the document there -- 21 Q. lt's your understanding that this Lease governs the
22 In fact, can I take a look at that one that 22 relationship, right?
23 you have? 23 A. Yes. And he also, in accordance to the Lease, is what
24 MR. STEINER: Which one? 24 he's paying on the common area charges all listed in
25 MR. GABEL: Sitting right there. 25 there.
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Page 53 Page 55
1 Q. Okay. Is it your understanding that the oral 1 MR. BARATTA: Just a couple of follow-ups.
2 agreement between Sage Investment Group and T&J was on 2 RE-EXAMINATION
3 behalf of your tenants? 3 BY MR. BARATTA:
4 MR. BARATTA: I'm going to object -- 4 Q. According to your testimony, Mr. Sage, Grand Dimitri's
5 MR. GABEL: Objection. 5 is responsible for maintaining the parking lot,
6 MR. BARATTA: -- on foundation, Calis for 6 correct?
1 a legal conclusion, speculation, 7 A. Corxrect.
8 MR. GABEL: Join. 8 Q. You sclect the contractor to maintain the snow and
9 BY MR. STEINER: 9 deice the parking lot, correct?
10 Q. You can answer, if you know. 10 A. Correct.
11 A. Was it on behalf of my tenants? 11 Q. Does Grand Dimitti's -- or strike that.
12 Q. Right. Eatlier you testified - ' 12 Your testimony has been that you and
13 A. Yes, the contract, or the oral agreement that we've 13 Mr. Caramagno selected the discretion as to when the
14 done with T&J is to make sure that my tenants are 14 snow maintenance and/or deicing would occur on the
15 doing what they're supposed to do, 15 parking lot, correct?
16 Q. Okay. 16 A. No.
17 A. In accordance to the Repairs and Majntenance 17 MR, STEINER: Object.
18 paragraph, which I believe is paragraph eight in the 18 BY MR, BARATTA:
19 Jease. 19 Q. No? You didn't have an oral agreement with
20 Q. And that includes Grand Dimitri's? 20 M. Caramagno and T&J's as to how -- or strike that.
21 A. Itincludes all the tenants. 21 As to when?
22 Q. Okay. Including Grand Dimitri's? 22 A. Rephrase your question one more time.
23 A. Including Grand Dimitri's. 23 Q. You had an agreement with T&J, an oral agreement,
24 Q. Is italso your understanding that any of your tenants 21 whereby you and Mr. Caramagno came to an agreement
25 could hire their own snow removal contractor if they 25 concerning how the snow was to be maintained and the
Page 54 Page 56
1 chose to do so0? 1 parking lot deiced during the winter of 2014, correct?
2 A. If they chose to do so. 2 A. Coxrect.
3 Q. With regard to the parking lot, itself, right by Grand 3 MR. STEINER: Object.
4 Dimitri's, who would use that parking lot? 4 BY MR, BARATTA:
5. A. Grand Dimitri's customers and employees. 5 Q. Did Grand Dimitri's have any input in reaching that
6 Q. You wouldn't use that parking lot, would you? 6 agreement between Sage's and T&J?
7 A, No. 1 A. No.
8 Q. With regard to maintenance on the inside of the 8 Q. Okay. Did Grand Dimitri's have any input or say E
9 property, who's responsible for that? 9 concerning the price that T&J would charge Sage's?
10 A. Grand Dimitri's. Y maintain the roof, 10 A. No. '
11 Q. Would it be fair to characterize the letters, or the 11 Q. You mentioned that Grand Dimitri's would be It
12 CAM Agreements that you've sent to Grand Dimitii's as 12 responsible for interior maintenance of their
13 passing through, as in you're passing through the cost 13 premises, not including the roof?
14 to them? 14 A. Correct.
15 MR. BARATTA: Objection. The document 15 Q. So the roof is your responsibility?
16 speaks for itself. Go ahead and answer, if you can. 16 A. Correct.
17 THE WITNESS: They're alt our pass 17 Q. Allright. So if there's a problem with the roof, I'm
18 throughs, it's what we -- 18 assuming that Sage's company is going to sclect a :
19 MR. BARATTA: That's whata CAM is. 19 contractor to repair the roof?
20 THE WITNESS: That's what Common Area 20 A. Correct. ;
21 Maintenance is. 21 Q. If the stove broke in Grand Dimitri's, um, would you
22 BY MR. STEINER: 22 select the contractor to repair or -
23 Q. And that's simply to make it easier on the tenants? 23 A. No.
24 A. Correct. 24 Q. - replace the stove?
25 MR. STEINER: That's all I have. 25 A. No.
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Page 57 Page 59
1 Q. Did you ever discuss with Mr. Shkoukani when he tatked 1 RE-EXAMINATION
2 about the rain or the water in the parking lot, did he 2 BY MR. GABEL:
3 ever discuss whether or not there was ever any 3 Q. So sir, in your conversations with Mr. Caramagno --
1 accumulations of snow in the parking lot on that date? 1 strike that.
5 A. No, S For this property there's a lot of people
6 MR. BARATTA: Nothing further. 6 going back and forth. You've got yourself, sometimes
7 THE WITNESS: I believe -~ 7 you would drive by you said, correct?
8 BY MR. BARATTA: 8 A. Correct.
9 Q. Okay. 9 Q. You'd have tenants going in and out of there?
10 A. Sorry. He did say it was raining. 10 A. Continuously.
11 Q. At the time of the incident, or raining before the 11 Q. There were employees going in and out of there?
12 incident? 12 A. Correct.
13 A. At the time of the incident. Or there was rain, it 13 Q. Vendors and customers, right?
14 was wet, it was not snow. 14 A. Correct.
15 Q. Your testimony was, I think, that Donna Livings parked 15 Q. Okay. Soin all of your conversations with
16 near some standing water, or a puddle of water -- 16 Mr. Caramagno, is it fair to say you never had a
17 A. Correct. : 17 specific conversation that the work to be done by
18 Q. -- when she got out. 18 T&JT's was for Donna Livings, period?
19 MR. STEINER: Well, let me just object to 13 A. Tdon't even know who Donna Livings is.
20 that. 20 Q. The plaintiff in this case.
21 MR. BARATTA: At least that's what 1 21 A, Yes, but --
22 thought, that's paraphrasing, that's not a direct 22 Q. You never had a conversation that this work was for
23 quote. 23 Donna Livings, did you?
24 MR, STEINER: That's not his testimony, 24 MR. BARATTA: Specifically?
25 that's what he heard from Tom Shkoukani. 25 MR. GABEL: Yeal.
Page 58 Page 60
1 MR, BARATTA: Right, he testified that's 1 THE WITNESS: The actual snow plowing?
2 what he discussed with Mr. Shkoukani. 2 BY MR. GABEL:
3 MR. STEINER: Right, 3 Q. Yeah,
4 BY MR. BARATTA: 4 A. No.
5 Q. That there was some standing water or a puddle that 5 MR. GABEL: Okay. Nothing further,
6 Miss Livings parked her car close to, correct? . 6 MR. BARATTA: Do you have anything, Mark?
7 A. She parked ber car in it. 7 1t's actually fast.
8 Q. Was it your understanding from that discussion with 8 THE WITNESS: Iyn going have to start back
9 Mr. Shkoukani, that the reason Miss Livings fell was 9 charging you guys here.
10 because of standing water or a puddie? 10 RE-EXAMINATION
11 A, I'm not sare how she fell, that's all X was told. 11 BY MR. STEINER:
12 Q. So you didn't reach a clear understanding of how Miss 12 Q. Ifthere was snow after T&J last plowed, whose
13 Livings fell, correct? 13 responsibility would that have been to clean?
14 A. No. Correct. 14 A. The tenant would have to maintain it.
15 Q. From that conversation? 15 Q. And if there was standing water, whose responsibility
16 A. Correct. 16 would it have been to clear that standing water?
17 Q. And Ithink I asked you this, but I'm not sure if the 17 A. The tenant.
18 answer was muddled with an objection. Mr. Shkoukani 18 MR. BARATTA: I'm going to object based on
19 didn't mention whether or not there was snow on the 15, the vague and ambiguous question. The terms standing
20 ground on the parking lot at the time Miss Livings 20 water, I don't know what that means in light of this.
21 fell? 21 BY MR. STEINER:
22 A. No. 22 Q. Well, earlier you had mentioned that Tom Shkoukani had
23 Q. No, he did not mention that? 23 referenced that the plaintiff had parked her car in
24 A. He did not mention it. 24 standing water. Whose responsibility would it have
25 MR. BARATTA: Idon't have anything clse. 25 been to clear that standing water?
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MR. BARATTA: Same objection.

THE WITNESS: The tenant, according to
their Repairs and Maintenance in the Lease.

MR. STEINER: Okay. Thank you.

MR. BARATTA: Nothing further.

MR. GABEL: Nothing else. Thank you.

(The deposition was concluded at 3:15 pan.)
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CERTIFICATE
STATE-OF MICHIGAN
COUNTY OF MACOMB

1, LISA M. FIX, C.S.R. 3121, a Notary
Public in and for the above county and state, do
hereby certify that the deposition was taken before me
on the date hereinbefore stated, that the witness was
by me first duly sworn to testify to the truth; that
this is a true, full and complete transcript of my
stenographic notes so take; and that Y am not related,
nor 2 counsel to either party, nor interested in the
event of this cause.

TISA M, FIX, CSR - 3121 =Bt
Notary Public, Macomb County
My Commission Expires: 4-9-2019
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“and through its Trustees,

_Tenant has inspected the Premises, and agrees to acce
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- LEASE

THIS LEASE is made and entered into on this 1st day of September, 2000, between
THE EFFIE BOUKIS LIVING TRUST UAD 9/27/96, by and through its Trustee, EFFIE
BOUKIS (the “Effie Trust”) and the ANTHONY BOUKIS LIVING TRUST UAD 9/27/96, by

Effie Boukis, Gregory Boukis and John Athans (the “Anthony
«Landlord”), and GRAND RIVERIA

Trust™) (collectively hereinafter referred to as the
on the foltowing terms and

RESTAURANT, INC., a Michigan corporation (“Tenant”),
conditions: '
1. Premises_fo be Leased. Landlord does hereby let unto Tenant, and Tenant doés

hereby hire and take from Landlord, the parcel of land described on Exhibit A, with building and

appurtenances, commonly known as 25001 Gratiot, Eastpointe; Michigan (the “Premises”).
pt the same in its present “as is” condition.

m. The term of this Lease (the “Term”) shall commence on September

2. Lease Term. A
1, 1999, and shall terminate on August 31, 2004; unless sooner terminated as hereinafter set

_ forth.

3. Ontiori to Renew. Provided that the Tenant shall not be in default hereunder, the

Tenant shall have the option to renew this Lease for four (4) consecutive five (5) year terms
(“Renewal Terms™) upon the same terms and conditions, with the Base Rent adjustment as

provided in Paragraph 5. Each of said options shall be exercised by the Tenant giving notice by

certified mail, return receipt requested, at {east ninety (90) days before the expiration of the then-
option to renew shall extinguish all

existing term. The failure of Tenant to exercise any
subsequent options to renew.

4. Use of Premises. Tenant shall use the Premises only for the operation of
‘restaurant or any other use which Landlord approves in writing. Tenant shall not use the
Premises, or permit the Premises to be used, for the doing of any act or thing that constitutes a
violation of any law, order, ordinance, or regulation of any government authority or that may be

dangerous to life or }imb; nor shall Tenant in any
any objectionable noise. or odor or any hazardous material or contaminant to be emitted or
spilled, or permit anything to be done on the Premises tending to create a health hazard or

others or to injure the reputation of the Premises.

nuisance or to disturb

expense, promptly place, keep and occupy the Premises in
compliance with (a) all laws, ordinances, orders or regulations affecting the Premises, its use,
its occupancy or any alterations Tenant has made to the Premises; and (b) the recommendations

of any insurance company, inspection bureau or similar agency.

5. Base Rent and Late Charges.

Tenant shall, at its

(a) During the Term, Tenant hereby agrees to pay to Landlord as annual rent for -

the Premises the sum of Two Hundred Sixteen Thousand and 00/100 Dollars ($216,000), in

000205a

manner deface or injure the Premises, or permit
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

equal monthly instaliments of Three Thousand Six Hundred and 00/100 Dollars ($3,600) each aro~H
A y/ i S}f five (3) year term. Such monthly installments shall be paid in advance on the first (1) day of A
. each month during the Term. If rent is not received after seven (7) days of the due daie a ten
percent { lo%f‘zfiarge of the monthly rental due will be added to that month, such charge will
be deemed as additional rent. In case of a returned check or non-sufficient check a fee of One
Hundred and 00/100 Dollars ($100.00) will be charged, and deemed as additional rent.

(b)  If the Tenant properly exercises the Option to Renew as provided in Paragraph

-3, the Base Rent for Year Six (6) shall be adjusted for changes in the Consumer Price Index

for Year One (1) through Year Five (5) of this Lease. Thereafter, and throughout all Options -

exercised, the Base Rent shall be adjusted anpually for changes within the Consumer Price
Index.

()] For purposes of Paragraph 5(b), the “Consumer Price Index” shall be defined as
. the Consumer Price Index (CPI-U) of the Bureau of Labor Statistics, United States Department
of Labor (1982-84=100), All Items Index for All Urban Consumers - Detroit, Michigan or
any replacement therefor. If the Consumer Price Index shall cease to be published, a
reasonable substitute index shall replace it for purposes of this Lease. Following each such
adjustment, the term “Base Rent,” as used in the Lease, shall mean Base Rent as most recently -
adjusted provided, however, Base Rent, as adjusted, shall not be reduced

NG BT 6H07/5/9 OSIN AL AT

If at the beginning of any Lease Year adjusted Base Rent shall not have been caleulated,
Tenant shall continue paying the Base Rent previously in effect on a timely basis. Upon
‘notification by Landlord of the adjusted Base Rent, Tenant shall immediately pay Landlord the
* difference between Base Rent paid and that which would have been due had adjusted Base Rent
been calculated and shall thereafter continue paying monthly installments of adjusted Base
Rent. ’ -
(d)  The Base Rent provided for in this Section shall be an absolutely net return to
Landlord for the Term, free from any losses, expenses or charges with respect to the Premises,
including maintenance, repairs, insurance, taxes, assessments or other charges imposed upon
or related to the Premises or with respect to any easements or rights appurienant thereto,
except as otherwise expressly provided herein. '

6. Additional Rent. All sums in addition to Base Rent shall be reimbursement to
the Landlord for the Tenant’s share of common area maintenance, repairs, insurance, taxes,
assessments or other charges imposed upon or related to the Premises (hereinafter referred to as
“Additional Rent”).- In addition to Base Rent, the Tenant shall pay Additional Rent in the
amount of Eight Hundred and 00/100 Dollars ($800.00) per month estimated for the first year of
this Lease (the "Estimated Additional Rent"). Tenant shall pay any deficiency in the Estimated
Additional Rent for the first year of this Lease within 30 days of receipt of written notice of an
accounting of Tenant’s share of expenses. During each year after the first year of this Lease, the
sum of the monthly Estimated Additional Rent shall be adjusted to one-twelfth (1/ 12%) the total
of the immediately preceding year’s actual Additional Rent. The Tenant will remain liable for -
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any Additional Rent deficiency, which shall be paid within 30 days of receipt of written notice of
an accounting of Tenant’s share of expenses of each year.

7. Liens. The Tenant shall keep the Premises free from any liens arising out of any
work performed thereon, materials furnished thereto or obligations incurred by the Tenant. The
Tenant shall indemnify, defend and hold Landlord harmless against all liability, loss, damage,
costs and all other expenses arising out of claims of lien for work performed or materials

furnished to or for the benefit of the Tenant.

8. Repairs and Maintenance.

@) The Tenant shall keep and maintain the Premises, including, but not
limited to, all nonstructural, interior and exterior portions of the buildings and improvements
located upon the Premises, in good and sanitary order, condition and repair, and will deliver
the same to the Landlord at the expiration of the Term in as good a condition as when
received, except for reasonable use and wear thereof. Landlord shall be responsible for all
structural and roof repairs and maintenance. ‘ '

AN 101 ETEI0GTATE9 DS AQ AFATEDTY

()  The Tenant shall also, at its own cost and expense, put, keep, replace
and maintain in thorough repair and in good, clean, safe and substantial order and condition,
and free from dirt, snow, ice, Tubbish and other obstructions or encumbrances, and to the
satisfaction of the Landlord, the driveways, sidewalks, parking areas, yards, plantings,
pavement, car stops, gutters and curbs in front of and adjacent to the restaurant and, generally,

the property comprising the Premises.

©) Notwithstanding the obligation of the Tenant hereunder to fully care for
the Premises, the Landlord may enter upon the Premises and make such repairs or alterations
as may in its opinion be necessary or appropriate for the safety, preservation or maintenance
thereof; provided, however, that, except in the case of emergency, the Landlord shall give the
Tenant ten (10)- days notice before taking any such action. If the Tenant shall for ten (10) days
fail or neglect to make such repairs, the Landlord or its agents may enter upon the Premises
for the purpose of doing so, and all the costs and expenses consequent thereon, with interest
thereon at the rate of seven percent (7%) per annum, shall be repaid by the Tenant to the
Landlord as Additional Rent due immediately upon receipt of a statement therefor. The
receipted payment by the Landlord for the making of such repairs, alterations or improvements
shall be prima facie evidence of the reasonableness of such charges therefor and that the same
have been paid by the Landlord. Notwithstanding the right of the Landlord to enter upon the
Premises to make repairs, The Landlord is not under any obligation to make any repairs, -
alterations, or improvements of any kind whatsoever, structural or nonstructural, ordinary or

extraordinary, whether seen or unforeseen.

9. Alterations_and Additions. The Tenant may not_alter or add to the Premises
without the Landlord's prior written consent, which consent shall not be unreasonably withheld.

The Landlord shall have no obligation to make any alteration or addition to the Premises during
the Term. All right, title and interest to any alterations and additions to the Premises during the

INd T0:T€:9 L10T/01/L VOO 49 QEAIHOHE
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Term, except for trade fixtures and removable equipment, shall be the property of the Landlord
and shall be deemed to be a part of the Premises, and shall remain on, and be surrendered with,
the Premises upon the termination of this Lease, without cost or expense to the Landlord.

10.  Utilities. - During the Term, the Tenant shall pay for all gas, heat, light, power,
water, sewer, telephone or other communication service, janitorial services, garbage disposal and
all other utilities and services supplied to the Tenant upon the Premises. The Landlord shall not

be liable to the Tenant for damages or otherwise for any failure or interruption of any such
service furnished to the Premises. '

11. Restoration.

(a) If the Premises is damaged or destroyed, in whole or in part, the Tenant shall
repair, restore, replace or rebuild the Premises, or the part thereof so damaged, as nearly as
possible to the value, condition and character of the Premises immediately prior to the
occurrence of such damage or destruction. The Tenant shall be entitled to an abatement of rent

during the_.co_nstruction period.

VN 101 $TETORTRTAE/9 @W@ AQ @EATEOHY

(b) - All insurance proceeds payable as a result of any damage to ot destruction of the

Premises shall be paid to the Landlord or any mortgagee designated by the Landlord and be

disbursed as reconstruction work progresses. If the insurance proceeds are insufficient to pay

for all restoration work, then the Tenant shall pay any additional amounts necessary (o restore

/ the Premises, prior to disbursement of the insurance proceeds. Upon completion of the
' restoration, and payment for all restoration work, all femaining insurance proceeds shall be

retained by the Landlord or any morigagee designated by the Landlord. -

(©) Notwithstanding the foregoing provisions of this Section, if the damage to or
destruction of the Premises cannot be repaired within one hundred twenty (120) days of the
damage, either the Landlord or the Tenant may terminate this Lease by giving ten (10) days
prior written notice to the other party within thirty -(30) days after the damage or destruction
occurs. If the Lease is terminated pursuant to this Paragraph, all insurance proceeds payable as
a result of the damage or destruction shall be retained by the Landlord or any mortgagee -

designated by the Landlord.

12. Cendemnation. If all or any substantial part of the Premises is taken or
condemned by a governmental authority, or shall be conveyed by the Landlord to a
governmental authority under a threat of such taking or condemnation, the rights and obligations
of the Landlord and the Tenant with respect to such taking or condemnation shall be as provided
in this Paragraph 12. If twenty-five percent (25%) or more of the gross floor arca of the
buildings located upon the Premises is so taken, condemned or conveyed, or if the Premises is
rendered unsuitable for the use described in Paragraph 4 above, this Lease shall terminate as of
the date of such taking, condemnation or conveyance, and rent shall be prorated as of such date.
If less than twenty-five percent (25%) of the gross floor area of the buildings located upon the
Premises is taken, condemned or conveyed, and the Premises remains suitable for the use
described in Paragraplt 4 above, this Lease shall remain in effect; provided, however, that the

WA 20°Z€9 L10T/0T/L VOO 49 QHATHOTY
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Tent payable by the Tenant shall be reduced for the remainder of the Term in the same proportion
which the number of square feet of gross floor area within the buildings located upon the
Premises following such taking, condemnation or conveyance bears fo the number of square feet
of gross floor area within the buildings located upon the Premises prior to such taking,
condemnation or conveyance. To the extent that the award made for the taking is available to the
Landlord, the Landlord shall, at its own .cost and.expense, make all necessary repairs or
- alterations to the Premises so as to constitute the portion of the Premises not taken as a complete

unit, and the Tenant shall have no .obligation to make any such repairs or alterations. The.

Landlord shall be entitled to the entire award made for any taking, condemnation or conveyance,
except that the Tenant shall not be precluded from pursuing any claim directly against the
condemning authority for its loss. :

13.  Assignment and Subletting. Tenant may not assign; transfer or sell this Lease or
sublet all or any part of the Premises at any time during the Term of this Agreement or transfer,
sell or assign any shares of stock within the corporation without the prior written consent of the
Landlord, which consent may not be unreasonably withheld. The sale, issuance, or transfer of
any voting capital stock of the Tenant which results in a change in the voting contro! of the
Tenant shall be deemed to be an assignment of this Lease which requires the Landlord's prior
written consent.. Sale or purchase of capital stock to or from employees or issuance of stock
dividends or splits shall not require approval of the Landlord.

14.  Default. "If default is made by the Tenant in the payment of rent, declaration of
insolvency or in the performance of any of the conditions or covenants in this Lease, and if such
default shall continue for a period of ten (10) days after written notice is given to the Tenant by
the Landlord specifying the default, then the Landlord shall have the right to reenter the Premises
and remove the Tenant and all persons therefrom and shall have the right to terminate this Lease.
If default is made by the Tenant and the Landlord exercises its option to terminate this Lease, in
addition to all other remedies now or hereafler provided to the Landlord, the Landlord may

proceed to re-let the Premises and collect from the Tenant any deficiency between the rent

payable hereunder and the rent received from any replacement tenant.

15. Termination; Surrender of Possession.

(@  Upon the expiration or termination of this Lease, whether by lapse of time,
operation of law or pursuant to the provisions of this Lease, the Tenant shall:

(i) Restore the Premises to their condition at the beginning of the Term (other ‘

than as contemplated by Paragraph 12), ordinary wear and tear excepted,
remove all of its personal property and trade fixtures.from the Premises
and repair any damage caused by such removal;

(ii) Surrender possession of the Premises to the Landlord; and
(iii)Upon the request of the Landlord, at the Tenant’s cost and expense,

remove from the exterior and interior of the Premises all signs, symbols
and trademarks which are connected with or associated specifically with

000209a
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the Tenant’s business and repair any damages to the Premises caused by
such removal.

(b)  If the Tenant shall fail or refuse to restore the Premises as hereinabove
provided, the Landlord may do so and recover its costs for so doing from Tenant. - If the Tenant
shall fail or refuse to comply with the Tenant’s duty to remove all personal property and trade
fixtures from the Premises upon the expiration or termination of this Lease, the parties hereto
agree and stipulate that Landlord may, at its election: (i) treat such failure or refusal as an offer
by the Tenant to transfer title to such property to the Landlord, in which event the title thereto
shall thereupon pass under this Lease as a bill of sale; or (ii) treat such failure or refusal as
conclusive evidence, on which the Landlord shall be entitled to rely absolutely, that the Tenant
has forever abandoned such property. In either event, the Landlord may, with or without
accepting title thereto, keep or remove, store, destroy, discard, or otherwise dispose of all or any
part of such property in any manner that the Landlord shall choose without incurring liability to
the Tenant or to any other person. In no event shall the Landlord ever become or be charged
with the duties of a bailee of any property of the Tenant. The failure of the Tenant to remove
any property from the Premises shall forever bar the Tenant from bringing any action or
asserting any liability against the Landlord with respect to any property which the Tenant fails to

remove.,

16. Net Lease. The Landlord and the Tenant agree that this Lease shall be what is
commonly known as a “net-net-net” or “carefree” lease, and the Landlord's obligations shall be

limited to those it has specifically undertaken herein.

17. Quiet Enjoyment. The Landlord covenants that, upon the Tenant’s paying the
rent and performing all of the terms, covenants and conditions the Tenant is to perform
hereunder, the Tenant shall peaceably and quietly enjoy the Premises hereby demised, free of
claims of paramount title or of any person claiming under or through the Landlord, and free and

clear of all exceptions, reservations or encumbrances other than those set forth herein, and those

the Tenant subsequently approves in writing.

18.  Successors and Assigns. This Lease shall be binding upon and inure to the
benefit of the parties hereto and their personal representatives, trustees, heirs, successors and

assigns.

19,  Headings. The headings contained herein are for the convenience of the parties
and are not to be used in construing this Lease, : :

6 p
(._/‘//
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20. Remedies Cumulative: Waiver. All rights and remedies of Landlord hereunder
are cumulative, and not exclusive, and shall be in addition. to all other rights and remedies
provided by applicable law. Failure to exercise or delay in exercising any right or remedy
hereunder shall not operate as a waiver thereof, nor excuse future performance. No waiver,
discharge or renunciation of any claim or right arising out of a breach of these terms and
conditions shall be effective unless in a writing signed by the party so waiving and supported by
consideration. Any waiver of any breach shall be a waiver of that breach only and not of any
other breach, whether prior or subsequent thereto.

21.  Attorneys’ Fees. The Tenant shall pay all reasonable attorneys’ fees, expenses.
and court costs incurred by the Landlord in enforcing any provision of this Lease.

22.  Choice of Law; Invalidation of Terms. This Lease shall be governed by and
construed in accordance with the laws of the State of Michigan that are applicable to leases made
and to be performed in that state. The invalidation of one or more Lease terms shall not affect the
validity of the remaining terms.

23,  Notices. All notices herein required shall be given in writing upon the parties at
the addresses indicated on page 1 hereof. Any notice shall be deemed to have been given when
personally delivered or-when sent by certified mail, return receipt requested and postage prepaid.
The addresses specified for notices herein may from time to time be changed by the written
notice of one party to the other.

24.  Liability Joint and Several. If the Tenant is more than one person, each of their
obligations under this Lease will be joint and several.

25. Amendment. This Lease represents the entire agreement between the parties.
This Lease may not be amended, altered or modified except by a writing signed by the party
‘against whom enforcement of any waiver, change, modification or discharge is sought.

IN WITNESS WHEREOF, the parties have executed this Lease on the day and year
first above written.

WITNESSES: ' LANDLORD:

THE EFFIE TRUST

By:

Effie Boukis

Its: Trustee

000211a
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Plaintiff,

A\

Case No. 2016-1819-NI
Hon. Edward A. Servitto

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY

DINIG, a Michigan Corporation

Defendants.

CHRISTOPHER R. BARATTA (P51293)  DAVID J. YATES (P49405)

BARATTA & BARATTA, P.C.

ERIC P. CONN (P64500)

Attorney for Plaintiff .- MARX. W. STEINER (P78817)

120 Market Street SEGAL McCAMBRIDGE SINGER &
Mt, Clemens, MI 48043 MAHONEY

(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant Sage

chris@barattalegal.com :

STEVEN R. GABEL (P40617)
THE HANOVER LAW GROUP
Attorney for Def T&J Landscaping
25800 Northwestern Highway, Suite
Southfield, MI 48075

39475 Thirteen Mile Road, Suite 203
Novi, M1 48377

(248) 994-0060 (248) 994-0061 [Fax]
dvates@smsm.com econn@smsm.com
msteiner@smsm.com

400

(248) 233-5541 (586) 635-5808 [Fax]

sgabel@hanover.com

cwinn@hanover.com

DEFENDANT, SAGE’S INVESTMENT GROUP, LLC’S, MOTION FOR SUMMARY

r

NOW COMES Defendant, S

DISPOSITION

age’s Investment Group, LLC, by and through its attorneys

David J. Yates, Eric P. Conn, Mark W. Steiner and Segal McCambridge Singer & Mahoney, Ltd.

and in support of its Motion for Sum

mary Disposition states as follows:

000213a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

1. This matter arises out of a completely avoidable winter, snow and ice slip and fall

that occurred at the Grand Dimitre’s Family Dining (“Grand Dimitre’s” remises on or about
y p

February 21, 2014.

2. The Plaintiff claims injury after falling three feet from her vehicle in the Grand

Dimitre’s parking lot after parking her vehicle for her early morning shift.

3. Consequently, the Plaiﬁtiff filed suit against Sage’s Investment Group, LLC

(“Sage’s”) alleging claims of premises liability (despite Sage’s owning, but not’

controlling/operating on the subject premises). (Exhibit A).

AN 101 §TEI06TTE/9 DS A9 AFATHOHN

-4 First and foremost, this claim is barred by the open and obvious doctrine.
5. The open and obvious doctrine is a defense to premises liability cases that focuses

only on the “objective nature of the condition of the premises at issue, not on the subjective

degree of care used by the plaintiff.” Lugov Ameritech Corp., Inc., 464 Mich 512, 524 (2001).

6.  The Plaintiff admitted in her deposition, however, that she knew the parking lot

was slippery and observed ice and snow, thus the open and obvious doctrine bars the Plaintiff’s

recover in this case. (Exhibit B, pg. 32).

7. It is anticipated, however, that the Plaintiff will argue that the condition was

“effectively unavoidable.”

8. Even viewing the evidence in the light most favorable to the Plaintiff, she cannot

establish that the parking lot at issue was effectively unavoidable. In fact, Michigan case law

holds otherwise.

9. To be effectively unavoidable, “a hazard must be unavoidable or inescapable in

effect or for all practical purposes.” Hoffner v Lanctoe, 492 Mich 450, 468 (2012). “The mere

fact that a plaintif’s employment might involve facing an open and obvious hazard does not

INd L0°T¢:9 L1OT/01/L VOOW A9 QHATHOTY
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make the open and obvious hazard effectively unavoidable.” Bullard v Oakwood Arnnapolis
Hosp, 308 Mich App 403 (2014).

10.  In Barch v Ryder Transp Services, unpublished Court of Appeals decision decided
October 20, 2016 (docket no. 327914) (Exhibit C), the Court of Appeals held that a parking lot
covered in ice was not effectively unavoidable because the plaintiff “faifed to support his
assertion that he could not have parked his truck in any other location to avoid the hazard” and

that “there was evidence that [the plaintiff] had a cellular telephone in his possession and could

WA OETHE 6 T0R)E/B/DSINIAYG THATEYTY

have either called Ryder to report the conditions, of called the office to make other
arrangements....” Id. (citations omitted).

11.  Further, in Walder v St John ?he Evangelist Parish, unpublished Court of Appeals
decision decided September 27, 2011 (docket no. 298178), cert. denied 491 Mich 913 (2012)
(Exhibit D), the Court of Appeals held that because the plaintiff could have used a different
entrance, other individuals testified that the entire lot was not covered in ice, and the plainﬁff
was able to walk into the building after her fall, the effectively unavoidable doctrine did not
apply. /d.

12. In this case, the Plaintiff had a cell phone and could have called to report the
slippery conditions prior to getting out of her car. (Exhibit B, pg. 46). She could have parked in
the front lot (where the owners of Grand Dimitre’s salted the sidewalks and where chef, Robert
Spear, parked). (Exhibit B, pg. 34, 40). After she fell, she was able to traverse the parking lot
and reach the front door. (Exhibit B, pg. 46). Both Debra Buck and Robert Spear were able to
walk across thie parking lot and gain entrance to the building without issue. (Exhibit B, pg. 34-
35). After the Plaintiff’s fall, she went héme to change and was able to park in another location,

where she did not fall again when entering Grand Dimitre’s (Tom Shkoukani, the owner of
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Grand Dimitre’s, testified that she parked in the area not covered in water). (Exhibit B, pg. 46;

Exhibit E, pg. 16). Finally, other individuals {namely Mr. Shkoukani), testified that the entire

parking lot was not covered in ice. (Exhibit E, pg. 39).
13. It is clear that the condition in this case was open and obvious-and that the

effectively unavoidable exception does not apply. Accordingly, the Plaintiff’s case against

Sage’s should be dismissed as a matter of law.
14.  Additionally, the Plaintiff’s claim must be dismissed as she cannot demonstrate

that Sage’s exercised the requisite degree of possession and control needed to be held liable

VN 101 TSI G T0TA/9 DS A9 IATEOEY

'~ undera premises liability theory.

iS. Indeed, “premises liability is conditioned upon the presence of both possession
and control over the land.” Merritt v Nickelson, 407 Mich 544, 552 (1980).

16.  “Ownership alone js not dispositive. . . . [Plossessory rights can be ‘loaned’ to

another, thereby conferring the duty to make the premises safe while simultaneously absolving

oneself of responsibility.” Id. at 552-553.

17.  Itis only “appropriate to impose liability on the person who created the dangerous

condition or who lad knowledge of and was in a position to eliminate the dangerous condition.”

Kubczak v Chemical Bank & Trust Co, 456 Mich 653, 662 (1998).

18. In this case, Grand Dimitre’s, the restaurant, was the sole, exclusive user of the

subject premises and was certainly in the best position to monitor and eliminate the dangerous

condition.

19.  Not only was the subject parking lot solely uscd by Grand Dimitre’s, it is clear
that Sage’s conferred the duty to Grand Dimitre’s for parking lot maintenance (including snow

removal) through application of the applicable lease agreement.
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

20. Contained in all of Sagc’s lease agreements, Sage’s tenants (including Grand
Dimitre’s) agree to maintain the “driveways, sidewalks, parking areas, yards, plantings,
pavement, [and] car stops...” by removing “snow [and] ice...” from those areas. (Exhibit F).

21. - ltis clear that the Plaintiff is unable to prove that Sage’s possessed and controlled
the land such that it can be held liable under a premises liability theory and thus, Sage’s must be
dismissed from the instant lawsuit.

22.  Because the Plaintiff’s claim is barred by application of the open and obvious
doctrine and further is unable to demonstrate that Sage’s exercised possession and control over

the subject premises, the Plaintiff’s claims against Sage’s must be dismissed as a matter of law.

WHEREFORE, Defendant, Sage’s Investment Group, LLC, respectfully requests that
this Honorable Court grant the instant Motion for Summary Disposition, dismiss the Plaintiff’s

claims with prejudice and award such other relief this Court deems equitable and just under the

circumstances.

SEGAL McCAMBRIDGE SINGER & MAHONEY

By/s/ Mark W. Steiner

DAVID J. YATES (P49405)
ERIC P. CONN (P64500)
MARK W. STEINER (P78817)
Attorneys for Defendant, Sage’s Investment
Group, LLC :
39475 Thirteen Mile Road, Suite 203
: Novi, M1 48377
Dated: May 22,2017 (248) 994-0060
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Case No. 2016-1819-NI

Plaintiff, Hon. Edward A. Servitto

v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY
DINIG, a Michigan Corporation
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Defendants.
CHRISTOPHER R. BARATTA (P51293) DAVID J. YATES (P49405)
BARATTA & BARATTA, P.C. ERIC P. CONN (P64500)
Attorney for Plaintiff MARK W. STEINER (P78817)
120 Market Street SEGAL McCAMBRIDGE SINGER &
Mt. Clemens, MI 48043 MAHONEY
(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant Sage

39475 Thirteen Mile Road, Suite 203
Novi, MI 48377
(248) 994-0060  (248) 994-0061 [Fax]

chris@barattalegal.com

STEVEN R. GABEL (P40617) : dyates@smsm.com econn@smsn.com
THE HANOVER LAW GROUP msteiner@smsm.com

Attorney for Def T&J Landscaping
25800 Northwestern Highway, Suite 400
Southfield, MI 48075

(248) 233-5541 (586) 635-5808 [Fax]

sgabel@hanover.com
cwinn@hanover.com

DEFENDANT, SAGE’S INVESTMENT GROUP, LL.C’S, BRIEF IN SUPPORT OF ITS
MOTION FOR SUMMARY DISPOSITION

1. Introduction.

On February 21, 2014, the Plaintiff slipped and fell on a patch of snow/ice on her way
into work that she admitted that she saw and knew to be slippery. ~ Indeed, this claim is

absolutely barred by application of the open and obvious doctrine. The Plaintiff will attempt to
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

save her lawsuit through application of the “effectively unavoidable” exception; however, the
Michigan Court of Appeals has expressly declined to apply the exception in nearly identical
circumstances. On this basis alone, summary disposition must be granted.

Furthermore, Sage’s Invéstment Group, LLC (hereinafter “Sage’s”) did not possess or
control the premises such that it can be held liable under a theory of premises liability. The
applicable leasé agreement, as well as the deposition testimony of Grand Dimitre’s Family
Dining (hereafter “Grand Dimitre’s) employces, make certain that the premises was solely
controlled and possessed by Grand Dimitre’s, not Sage’s. Accordingly, even if the open and
obvious doctrine did not apply (Which it clearly does), Sage’s must still be summarily dismissed
from this lawsuit.

I1. Factual Background.

This matter is no different than any Michigan snow/ice slip and fall case. Simply, the
Grand Dimitre’s parking lot was wet, the Plaintiff parked her vehicle in a puddle of water near a
drain, and the Plaintiff could have avoided the incident had she been paying any degree of

attention to where she was going. The Plaintiff admitted that she knew the parking lot was

slippery and that she saw the substance that she slipped on. This is a simple open and obvious

case.
A. The Plaintiff’s Fall.

The Plaintiff was a waitress working at Grand Dimitres for ten years prior to her
avoidable slip and fall. (Exhibit B, pg. 19). She routinely parked in the back parking lot and was
aware of its conditi(;n for at least two months prior the incident. (Exhibit B, pg. 42).

On the date of the Plaintiff’s slip and fall, February 21, 2014, the Plaintiff arrived for

work at approximately 5:50 a.m. (Exhibit B, pg. 31). She saw another waitress’, Debra Buck’s,
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

vehicle in the parking lot (Ms. Buck, notably, made it safely into the restaurant just minutes

before the Plaintiff). (Exhibit B, pg. 3 1-32). Indeed, the Plaintiff testifted:

Q. Did you see the snow coming into the parking lot -

A. Yes.
Q. —on the ~ let me just finish the question. Did you see the snow

coming into the parking lot?

A. Yes.

Q. Did you know it might be slippery in the parking lot?
A. Yes.

(Exhibit B, pg. 32). The Plaintiff further testified that she had a cell phone at the time of the

incident and did not call anyone before her fall. (Exhibit B, pg. 32). Instead of either calling the

A 101 §ZSTOEDITA9 S A9 QIATIFD T

restaurant to notify Grand Dimitre’s condition, and instead of parking in the front parking lot
(which chef, Robert Spear, had done), the Plaintiff parked her vehicle 70 yards from the back
door, parked in a puddle of water, and fell 3 feet from her vehicle. (Exhibit B, pg. 33-34;
Exhibit E, pg. 11). While the Plaintiff testified that the entire parking lot was covered in six
inches snow and ice, that testimony makes no sense when examining the objective evidence in
this case (Tom Shkoukani’s deposition testimony, Tom Caramagno’s deposition testimony and
the objective weather records).

The Plaintiff testified that while it was dark, a light by the back door and the. ambient
light of the restaurant provided enough light that she could see snow and ice in the parking lot.
(Exhibit B, pg. 42, 92-93). Following the Plaintiff’s fall, she was on the ground approximately 5

seconds and she called Grand Dimitre’s on her cell phone to notify Ms. Buck that she was going

to come through the front door (something she admittedly could have done before she fell).

(Exhibit B, pg. 46). When she arrived at the front door, the Plaintiff’s clothes were so wet
(because she fell in the puddle that Mr. Shkoukani described, detailed below) that she returned

home to change her clothes. (Exhibit B, pg. 40). She then returned to work, parked in another
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

spot, safely walked back in, and completed her shift that day, as well as the following day.
(Exhibit B, pg. 49-50).
The owner of Grand Dimitre’s, Tom Shkoukani, testified that the Plaintiff fell because

she parked in a puddle of water caused by a drain that was backed up with leaves. M.
Shkoukani’s restaurant does not stand to lose anything with respect to this lawsuit, as this Court
previously granted Grand Dimitre’s Motion for Summary Disposition on the exclusive remedy
provision of the Workers® Disability Compensation Act. Accordingly, his testimony is objective
and must be considered to be the best evidence of how the incident occurred. Mr. Shkoukani
testified:

Q. Okay. How did you become aware of that incident?

A. Well, I - you know, I come in, I used to go to the restaurant

everyday at 9:00 o’clock. So when 1 went there on that day, she

told me I fell in the parking lot, and, um, I went home and I change

my clothes. I said okay, I mean where did you fell? She said in

the back building. So I — she said it’s like a lot of water right

now, it’s puddle of water right now over there. SoIsaid, okay,

let me take a look, see what’s going on....
(Exhibit E, pg. 11). Upon Mr. Shkoukani investigating the back lot, he noticed the drain at issue
and poked the drain holer with a stick, alleviating the 'buirld'u'p of water in the lot (caused by
melting snow, given the warm weather overnight). Mr. Shkoukani also noticed that all other
employees had parked their vehicles away from the standing water. (Exhibit E, pg. 18-19).
Notably, Mr. Shkoukani did not recall any snow or ice being in the parking lot other than near
the drain (Exhibit E, pg. 14), and specifically asked the Plaintiff why she chose to park in a
puddle of water:

Q. Okay. What did Donna tell you about her fall? Did she tell

you why she fell, or how she fell, anything like that?

A. Um, not really. She said it’s slippery where 1 park and when |

ask her, I said 1 mean it’s like full of water, why you park there?
Because the first waitress when she come in, which is Debbie, I
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

think she tried to park there, and when she saw it was a lot of water

she move her car and she move her car and she moved back to

the side where there’s no water. The first waitress.
(Exhibit E, pg. 14). Mr. Shkoukani also testified there was no ice where he parked in the back
parking lot (he chose not to park in the puddle) and that he did not have trouble walking to the
back door on the date of the incident. (Exhibit E, pg. 35-36). He further recalled that the
weather was relatively warm in the days preceding the accident. (Exhibit E, p'g. 11-12). Ms.

Debra Buck also confirmed the presence of water in the rear parking lot. (Exhibit G, pg. 22).

Indeed, the Plaintiff had safe alternative places to park and she chose not to do so.

INAE T0:EG DE0GTI /I DSINAA@HHNTAYA

The objective weather records corroborate Mr. Shkoukani’s account of the day of the
incident. As indicated in Exhibit H, in the two days prior to February 21, 2014, there was only a
period of 7 hours where the weather was even below freezing. The day prior, it rained/was
misty. (Bxhibit H). There is no evidence that the subject parking lot would contain hard packed
snow as the Plaintiff testified and this evidence makes Mr. Shkoukani’s testimony much more
believable. |

Furthermore, the Plaintiff’s testimony that the parking lot contained a layer of six inches
of snow is entirely unbelievable given the testimony of Tom Caramagno, the T&J Landscaping
owner that was responsible for clearing the subject parking lot. Indeed, Mr. Caramagno testified
that when he plowed the lot, he plows “pretty dam close to the surface of the parking lot.”
(Exhibit I, pg. 29). Simply, Mr. Caramagno testified the Plaintiff’s version (that six inches of
snow remained on the fot) “cannot be.” (Exhibit 1, pg. 33). A document produced by T&J
Landscaping evidences that the last time Mr. Caramagno plowed the subject parking lot was
February 18, 2014, when it Jast snowed. (Exhibit J). Given the weather rccords and the

deposition testimony of Mr. Shkoukani and Mr. Caramagno, it is simply unbelievable that a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

sheet of ice and snow would magically appear across an entire parking lot when the weather
never got below freezing and there was no snow accumulation from when Mr. Caramagno last
plowed. Furthermore, to the extent any party owed a duty to clear the lot of snow and ice, it was
done two days prior to the Plaintiff’s fall and the last time that it snowed. (Exhibits H and J).
B. Lease Agreement with Grand Dimitre’s
While Grand Dimitre’s owner, Tom Shkoukani, denies that a written Jease governed their
relationship with Sage’s, the deposition of Jim Sage confirms that the parties did agree to its
terms and the parties had referred to the agreement on several occasions. (Exhibit K, pg. 52).
The terms of the subject lease agreement also confirm that the responsibility of the snow removal
and parking lot maintenance was Grand Dimitre’s responsibility. Indeed it specifically stated:
(b) The Tenant shall also, at its own cost and expense, put, keep,
replace and maintain in thorough repair and in good, clean, safe
and substantial order and condition and free from dirt, snow, ice,
rubbish and other obstructions or encumbrances, and to the
satisfaction of the Landlord, the driveways, sidewalks, parking
areas, yards, plantings, pavement, car stops, gutters and curbs in
front of and adjacent to the restaurant and, generally, the property
comprising the Premises.

" (Exhibit F, 8b). Accordingly, Grand Dimitre’s was responsible to-maintain-the-premises “free
from dirt, snow, ice...” (Exhibit F). Any problem related to the condition of the premises was
the responsibility of Grand Dimitre’s and accordingly, it assumed the duty to maintain the
parking lot, including the snow removal. While Sage’s negotiated the agreement with Té&ls

Landscaping to remove the snow, it did so to ensure that its tenants were complying with their

lease obligations. (Exhibit X, pg. 53). Grand Dimitre’s had the right to hire its own spow

. removal company and apparently should have chosen to do so had the parking lot truly appeared

as the Plaintiff testified. (Exhibit K, pgs. 53-54). Sage’s cannot be held to have possessed and

controlled the land, when Grand Dimitre’s had the duty to maintain all aspects of the property.

000223a
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I, Argument.
A. Standard of Review.

Defendant, Sage’s seeks summary disposition pursuant to MCR 2.116(C)(10). Under this
court rule, summary disposition is proper when “[e]xcept as to the amount of damages, there is
no genuine issue as to any material fact, and the moving party is entitled to judgment as a mattex
of law.” MCR 2.116(C)(10); MEEMIC Ins Co v DTE En.ergy Co, 292 Mich App 278, 280; 807
NW2d 407 (2011). A motion for summary disposition under MCR 2.116(C)(10) tests the factual

support of a claim and the reviewing court considers affidavits, pleadings, depositions,

1N 101 $T5 10610749 DS AQ QAATEDET

admissions, and documentary evidence filed in the action or submitted by the parties in the light
most favorable to the nonmoving party. Smith v Globe Life Ins Co, 460 446, 454; 597 N.w.2d
28 (1999); Quinto v Cross & Peters Co, 451 Mich 358, 362; 547 NW2d 314 (1996). Further,
under MCR 2.116 (G)(4), the adverse party to a Motion for Summary Disposition requires the
party to “not rest upon the mere allegaﬁons or denials of his or her pleadings but must, by
affidavits or as otherwise provided in this rule, set forth the specific fécts showing that there is a
genuine issue for trial.” Further, the Supreme Couwrt in Maiden v Rozwood explained that “[t]he
court rule plainly requires the adverse party to set forth specific facts at the time of the motion

showing a genuine issue for trial.” Maiden v Rozwood, 461 Mich 109, 121; 597 NW2d 817

(1999).

B. The Plaintiff’s claims are barred by application of the open and obvious
doctrine. ’

Plaintiff’s cause of action is one based upon premises Hability. The level of care owed to
a particular plaintiff depends-on her status on the land. For the purposes of this motion, the

Defendant will concede that Plaintiff was an invitee and that the condition of the premises was as

she testified.
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An invitce is a person who enters the land of another on the invitation of the possessor for
the pecuniary benefit or commercial purposes of the invitor, which carries with it an implication
that reasonable care has been used to prepare the premises to make them safe.

An invitor is not an absolute insurer for the safety of an invitee. Bertrand v Alan Ford,
Inc., 449 Mich 606 (1995), citing Quinlivan v The Great Atlantic & Pacific Tea Co., 395 Mich
244 (1975). .In general, an invitor owes a duty to his invitees to exercise reasonable care o
protect them from an unreasonable risk of harm caused by a dangerous condition on their land.
Id. However this duty does not extend to require a warning or requirement protecting invitees
from hazards that are open and obvious. Lugo v Ameritech Corp, 464 Mich 512 (2001). "Where
the dangers are known to the invitee or are “so obvious that the invitee might reasonably be
expected to discover them, an invitor owes no duty to protect or warn the invitee unless he
should anticipate the harm despite knowledge of it on behalf of the invitee." Riddle v McLouth
Steel Products, 440 Mich 85 (1992); A duty to take reasonable precautions to protect invitees
from an open and obvious danger will arise only "if special aspects of the condition make even
an open and obvious risk unreasonably dangerous." Lugo, supra, at 517. Special aspects impose
liability for an open and obvious condition when the hazard is "effectively unavoidable," so that
there exists a “uniquely high likelihood of harm,” or when the condition "imposes an
unreasonably high risk of severe harm." Id. at 518-519. Neither an avoidable condition, nor a
common condition is uniquely dangerous. Corey v Davenport College of Business (on remand),
251 Mich App 1,89 (2002).

Indeed, thc Michigan Court of Appeals has held “as a matter of law that, by its very
nature, a snow-covered surface presents an open and obvious danger because of the high

probability that it may be slippery.” Ververis v Hartfield Lanes, 271 Mich App 61, 67 (2006).
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Michigan appellate courts also routinely hol.d that snow covered areas are not special aspects
creating a “uniquely high likelihood of harm.” Lugo, supra, at 518-519. The Michigan Court of
Appeals has held that a layer of snow on a sidewalk did not constitute a unique danger that
created a “risk of death or severe injury,” Joyce v Rubin, 249 Mich Ai)p 231, 243 (2002), as well
aé found that ice coated stairs also did not give rise to such a condition. Corey, supra. Very

clearly, Michigan courts have routinely held that snow and ice do not constitute unique dangers

that constitute a risk of death or severe injury.

A 10FET 106 DATRE/O AN AR HATHDTY

Further, an icy parking lot, alone, is not an effectively unavoidable condition. To be
effectively unavoidable, “a hazard must be unavoidable or inescapable in effect or for all
practical purposes.” Hoffner v Lanctoe, 492 Mich 450, 468 (2012). “The mere fact that a
plaintiff's employment might involve facing an open and obvious hazard does not make the open
and obvious hazard effectively unavoidable.” Bullard v Oalkwood Annapolis Hosp, 308 Mich
App 403 (2014). The Michigan Supreme Court further impléred that “exceptions to the
open and obvious doctrine are narrow and designed to permit liability for such dangers

ounly in limited, extreme situations.” Hoffner, supra, at 472. The Hofffner Court directly

opined that:

An “effectively unavoidable” hazard must truly be, for all
practical purposes, one that a person is required to confront
under the circumstances. A general interest in using, or even a
contractual right to use, a business’s services simply does not
equate with a compulsion to confrout a hazard.

Id. at 472-473.
The Michigan Court of Appeals in Bullard rccognized that an electrician was not

compelled to confront an 1cy ladder to perform maintenance on a roof generator while in the

course of his cmployment. Indeed, the Court of Appeals ruled that the trial court erred in finding
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a question of fact on the issue whcn' the plaintiff “consciously decided to put himself in a
position where he would face the ice.” Bullard, supra, at 413. The Court of Appeals ruled that
because the plaintiff could have informed his employer of the condition, waited until the weather
improved, turned back after realizing it was icy, or otherwise sought assistance, the trial court
should have granted summary disposition in favor of the defendant. Id. The Court further
determined that that the trial court erred in finding the iée to be “effectively unavoidable as part

of [the plaintiff’s] job” and the plaintiff could have informed his employer of the ice prior to

NGl 08 €187 1060 06640 OSIA Qc IHa S

confronting the hazardous condition. Id.
While it is anticipated that the Plaintiff will cite détala v Orcutt, 306 Mich App 502
-(2014) in support of his position that the effectively unavoidable doctrine applies in this case, it
js important to note that the Court of Appeals in Attala explicitly did 1iot make any roling as to
whether the icy conditions in the parking lot was effectively unavoidable. Simply, the Court of
Appeals held that because the defendant had failed to argue that that the condition was not
effectively unavoidable, the defendant waived the issue. 1d. at 507. Indeed, other Michigan
appellatc decisions with far more similar facts have actually evaluated the applicability of the
effectively unavoidable exception and ruled that it does not apply in situations such as the instant
matter.

Even viewing the facts in the light most favorable to the Plaintiff, this case is
indistinguishable from Barch v Ryder Transp Services, unpublished Court of Appeals decision
decided October 20, 2016 (docket no. 327914) (Exhibit. C). In Barch, the plaintiff was scheduled
to make a delivery within the scope of his employment. The plaintiff alleged that the parking lot

was covered in a light snow and knew that it was “ic underneath.” The plaintiff, howsever,
p
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stated that there was no clear path across the lot and after walking approximately 10 yards, he

fell, injuring his shoulder.

The Court of Appeals held that the trial court did mot err in determining that the

«“effectively unavoidable” doctrine did not apply:

In this case, Barch failed to provide support for his assertion
that he could not have parked his truck in any other location to
avoid the hazard. To the confrary, Barch testified at his
deposition that, as he was leaving the facility, he parked his truck
near where the cars parked for the office. Barch was not
physically trapped. Additionally, there was evidence that Barch
had a cellular telephone in his possession and could have either
called Ryder to report the conditions, see Bullard, 308 Mich
App at 413, or called the office to make other arrangements....

VN 101§ 0RT0048/9 IS A9 AIATEOTE

d.
Another indistinguishable case is Walder v St John the Evangelist Parish, unpublished

Court of Appeals decision decided September 27, 2011 (docket no. 298178), cert. denied 491

Mich 913 (2012) (Exhibit D). In Walder, another plaintiff slipped and fell in 2 parking lot. She

broke her ankle and the trial court granted summary disposition in favor of the defendant. The

Court of Appeals affirmed the trial court’s decision holding:

This case merely involved a slippery parking lot in winter.
Although plaintiff claims that she had no choice but to cross the
slippery patking lot to enter the building, plaintiff presented no
evidence that the condition and surrounding circumstances gave
rise to a uniquely high likelihood of harm or that it was an
unavoidable risk. Plaintiff could have parked in a different spot
and used a_different entrance.  Other bingo helpers and
participants parked in the rear parking lot and used the rear
entrance. In addition, Charlenc Hamper, the bingo chairperson,
testified that there were spots of ice in the rear area, not that it was
completely ice covered. Also, after plaintiff fell, she got up and
walked in to the building, evidently avoiding any other slippery

spots.

Id. at 2.
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As highlighted above, even taking Plaintiffs account as true, the Plaintiff knew that the
parking lot was slippery and saw the ice and snow. (Exhibit B, pg. 32). She had a cell phone
and could have called to report the slippery conditions prior to getting out of her car. (Exhibit B,
pg. 46). She could have parked in the front lot (where the owners of Grand Dimitre’s salted the
sidewalks and where chef, Robert Spear, parked). (Exhibit B, pg. 34, 40). Alfter the Plaintiff
fell, she was able to traverse the barking lot and reach the front door. (Exhibit B, pg. 46). Both
Debra Buck and Robert Spear were able to walk across the parking lot and gain entrance
to the building without issue. (Exhibit B, pg. 34-35). After the Plaintiff’s fall, she went home
to change and was able to park in another location, where she did not fall again when entering
Grand Dimitre’s (Tom Shkoukani testified that she parked in the area not covered in water).
(Exhibit B, pg. 46; Exhibit E, pg. 16). Finally, other individuals (namely Tom Shkoukani), did
not recall the entire parking lot being covered in ice:
Q. Okay. Do you recall ever secing the front of Grand Dimitri’s
on the day of the incident, as in the front parking lot?

Did I see the front parking lot?

Right.

Yes.
Do you recall any ice or snow in the front parking lot?

No.

RO >0

(Exhibit E, pg. 39). Mr. Shkoukani further did not recall any snow or ice being in the parking lot
other than near the drain (Exhibit E, pg. 14). In light of the holdings of Walder and Barch, it is
clear that the Plaintiff’s claims must be dismissed as a matter of law.

C. Sage’s did exercise the requisite degree of possession and control necessary to be
held liable under a premises liability theory.

While Sage’s was the technical landlord at the time of the Plaintiff’s alleged injury, it did

not exercise the requisite degree of possession and control to be held liable under a premises

12
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

liability theory. Indeed, “premises liability is conditioned upon the presence of both possession
and control over the land.” Merritt v Nickelson, 407 Mich 544, 552 (1980). A possessor is:

(a) a person who is in occupation of the land with intent to control
it or

(b) a person who has been in occupation of land with intent to
control it, if no other person has subsequently occupied it with
intent to control it, or

(c) a person who is entitled to immediate occupation of the land, if
no other person is in possession under Clauses (a) and (b)
Id. Furthermore, “[o]wnership alone is not dispositive. Possession and control are certainly

incidents of title ownership, but these possessory rights can be ‘loaned’ to another, thercby

AN 101 $25T 6T0TA/9 DS A9 QIATFOFTY

conferring the duty to make the premises safe while simultaneously absolving oneself of

responsibility.” Id. at 552-553. It is only “appropriate to impose liability on the person who

created the dangerous condition or who had Kknowledge of and was in a position to eliminate the

dangerous condition.” Kubczak v Chemical Bank & Trust Co, 456 Mich 653, 662 (1998).

In this case, Grand Dimitre’s was the possessor of the premises in question. Indeed, Jim

Sage testified:

Q. With regard to the parking lot itself, right by Grand Dimitri’s,
who would use that parking lot?

A. Grand Dimitri’s customers and employees.

Q. You wouldn’t use that parking lot, would you?

A. No.

(Exhibit K, pg. 54). The Plaintiff, herself, testified that both the front and back Grand Dimitre’s
lots were used only for Grand Dimitre’s employees and customers. (Exhibit B, pg. 40-41).

Deébra Buck also was not aware of any other uses for the parking lot other than for Grand

Dimitre’s business. (Exhibit G, pg. 28).

‘Further, as noted above, there is some discrepancy over whether a lease agreement

existed that covers the relationship between the. parties.  Mr. Shkoukani testified that when they

INd £0:T€9 L10T/01/L VOO £q QIAIIOTE
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

took over the premises, the lease had expired and he “never renewed it.” (Exhibit E, pg. 38).
He, however, had looked over the lease and knew its contents. (Exhibit E, pg. 38). While Mr.
Shkoukani did not believe a written lease governed his relationship with Sage’s, Grand Dimitre’s
is .technically a holdover tenant. When a tenant holds over, “the law implies a continuance of the
tenancy on the same terms and subject to the same conditions.” Bay Co v Northeastern Michigan
Fair.Ass’n, 206 Mich. 634, 640-641 (1941). The terms of a holdover tenant may be determined

by inquiring into the terms of the original lease. Glocksine v Malleck, 372 Mich 115, 120-121

W 19; €160 081649 PSINAEA 10Ty

(1963). Accordingly, the provisions highlighted above that requires Grand Dimitre’s to care for
the parking lot and remove ice and spow from the premises is a clear indication that Grand
Dimitre’s assumed sole possession and control over the parking lot and would be the “possessor”
of purposes of premises liability. (Exhibit F).

D. To the extent Sage’s owed a duty to exercise reasonable care, it complied with
such a duty as a matter of law.

Should the Court find that Sage’s, in fact, owed a duty of care to the Plaintiff and Grand
Dimitre’s was not the sole possessor and controller of the premises, it is clear that Sage’s
Vcomplriedrwith any duty that it owed to the Plaintiff, In Buhalis v Trinity Continuing Care
Services, 296 Mich App 685 (2012), the Court held that a premises possessor does not have a
“duty to guarantee that ice will never form on its premises, but it does have a duty to ensure that
invitees are not unnecessarily exposed to an unrcasonable danger.” Id. at 696. The Court further
held the defendant “had no duty to clear every surface on which [the plaintiff}, individually, may
have chosen to park her trike, whenever she might Visit, in whatever type of weather.” Id. at
697.

Even taking the PlaintifPs account as true, Sage’s arranged for snow plow services to

remove snow from the subject premises upon an accumulation of snow fall. Tom Caramagno

N £0°2€9 L10T/01/L YOOI A9 QHATEDEY
\d 81:LE:€ L10T/0T/L VOOW 49 QHAIZOHY
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

testified as to the relationship between T&J’s Landscaping and Sage’s. It is clear that Mr.
Caramagno would advise Mr. Sage when salting and snow services were needed:

Q. Okay. But let’s say you’re on the property to plow it —

A. Right.

Q. —and you see a sheet of ice that might be dangerous, there’s
nothing you would do?

A. If I saw something that was dangerous, of course 1 would tell
the person. But at the time, if I didn’t salt it, you know, or if
there’s a phone log saying that I called him and told him to do it, I
don’t recall that. All I know is I would never leave that site if I
thought, you know, it was ice conditions and then I’d call him.

1IN 10F§TS 106 DATE2/9 DS AQ QIAIED T

Q. Okay. So at least with respect to February 18"™, had a sheet of
ice existed that was a dangerous condition you would have at least

called Mr. Sage?
A. Iwould think so.

(Exhibit I, pg. 39). Mr. Caramagno later confirmed:

Q. Okay. So if you were on the premises and you saw a dangerous
condition and you made a call to Mr. Sage, would you expect him
to refuse your recommendation?

A. Not at all.
Q. Has he ever refused any of your recommendations in the past?

A. Never.
(Exhibit I, pg 51-52). Itis evident that Sage’s would rely on the professional recommendations
of Mr. Caramagno when determining whether salting was required on the premises.

The weather records establish that it did not snow between the time Mr, Caramagno last
plowed (February 18, 2014) and the Plaintiff’s fall (February 21,2017). (Exhibit H). Further, it
was only beiow freezing in 7 of the previous 48 hours before the Plaintiff’s fall (notably, it was
above freezing at the time of the Plaintiff’s fall, around 5:50 a.m. on February 21, 2014). 1If

Sage’s had any obligation to the Plaintiff in this case, it certainly satisfied its obligation by hiring

a reputable landscaping company.

Nd LO°TE9 L10T/01/L VOOIN A4 QHATEOTY
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

1V. Conclusion.

This snow and ice slip and fall case must be dismissed as a matter of law given prevailing
Michigan case law. Indeed, the Plaintiff testified that she knew the surface of the parking lot
where éhe parked was slippery. The testimony of Tom Shkoukani objectively verifies that the
Plaintiff had alternative routes into the restaurant (not to mention the fact that Ms. Buck and Mr.
Spear did not fall on their way into Grand Dimitre’s and the Plaintiff was able to return without
jssue). Further, the evidence proves that Sage’s did not exercise the requisite degree of
possession and control over the subject premises such that it owed the Plaintiff any duty and if it
did, it complied with that duty by hiring T&J’s landscaping. The overwhelming evidence in
support of this Motion compels this Court to grant Summary Disposition in Sage’s favor.

WHEREFORE, Defendant, Sage’s Investment Group, LLC, respectfully requests that
this Honorable Court grant the instaﬁt Motion for Summary Disposition, dismiss the Plaintiff’s
claims with prejudice and award such other relief this Court deems Vequitable and just under the

circumstances.

SEGAL McCAMBRIDGE SINGER & MAHONEY

By /s/ Mark W. Steiner

DAVID J. YATES (P49405)

ERIC P. CONN (P64500)

MARK W. STEINER (P78817)

Attorneys for Defendant, Sage’s Investment
Group, LLC

39475 Thirteen Mile Road, Suite 203

Novi, MI 48377

Dated: May 22, 2017 ~ (248) 994-0060
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,

Plaintiff,

v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY

DINIG, a Michigan Corporation

Defendants.

I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Case No. 2016-1819-NI
Hon. Edward A. Servitto
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CHRISTOPHER R. BARATTA (P51293) DAVID J. YATES (P49405)

BARATTA & BARATTA, P.C.

ERIC P. CONN (P64500)

Attorney for Plaintiff MARK W. STEINER (P78817)

120 Market Street SEGAL McCAMBRIDGE SINGER &
Mit. Clemens, MI 48043 MAHONEY

(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant Sage

chris@barattalegal.com

STEVEN R. GABEL (P40617)
THE HANOVER LAW GROUP
Attorney for Def T&J Landscaping

25800 Northwestern Highway, Suite 400

Southfield, MI 48075

(248) 233-5541 (586) 635-5808 [Fax]

sgabel@hanover.com

cwinn@hanover.com

39475 Thirteen Mile Road, Suite 203
Novi, M1 48377 '

(248) 994-0060 (248) 994-0061 [Fax]
dyates@smsm.com  econn@smsm.com

msteiner@smsm.com

The undersigned certifies that Defendant Sage Investment Group, LLC’s Motion for

Summary Disposition was served upon all parties to the above cause by service through

TrueFiling & Served on May 22, 2017.

PROOYF OF SERVICE

Robyn A. Goldberg
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

SUATE OF MICHIGAN

N THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,

Plaintiff,

U

Case No. 2016-(91
R

Hon.
SAGE'S INVESTMENT GROUP, LLC, a

Michigan limited liability company, Expyp&U)A"SERV[VﬂD

Defendant.

Christopher R. Baratcta (P51293) | Rggggygﬁ

BARATTA & BARATTA, P.C.
120 Market Screet MAY 2 5 2018

Mt. Clemens, MI 48043
. CARMELLA SABAUGH

585.469.1111
Atcorneys for Plaintiff MACOMB COUNTY CLERK

Thare s

ingd v rescly
zrising oub i Lha o gke

couTr

Christopher R. Baratta (P 51293)

PLAINTIFF'S COMPLAINT AND JURY DEMAND

NOW COMES Plaintiff, DONNA LIVINGS, Dby and through her
attorneys, BARATTA & BARATTA, P.C., and for her Complaint agailnst
.Defendan:, SAGE'S INVESTEENT GROUP, LLC, a Michigan limited
liability company, states as follows:

COMMON COUNTS

DONMA LIVINGS is a resident of the County of

bl
ke
k.—l
o
oo
=]
T
J
h
"

Maco-b, State of iiichigan.

Defendant, SAGE’'S INVESTMENT GROUP, LILC, is a Michigan

0y

1imited liability company which conducts business in the County of

taconb, dhate of Michigan.
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BARATTA &
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

3 Deferdant’s oproperty is at 25001 CGratiot Averue,
HMI £5021.
4 Defencant’s Registerad address 1s 10 Cabri Lane, Dearpoern
Heighos, MI 48127.
S “ne Regilstered Agsnt Zor Defencant is Jamal Sage.

7. Cn or about February 21, 2014, Plaintiff, DONNA LIVINGS,
was an invitee at defendani’s premises, when she sustainsd injury
to her person.

8. At all pertinent timesbherein, 2laintiff was employcd at

ccated Sn

=

Grand Oimitri’s Family Dining, a restaurant that was
Jefendant’s bremises.
9, Cn tke aforementioned date, at approximately ¢:8C a.m.,

Plaintiff arrived at the employee entrance on Defendant’s prerises

fcr her scheduled workx shift.

[y
42

. On 3a&ic date, while attempring to enter her employer’'s

restauvrant, Plaintiff did slip and fall as a result of zn unsafe

[

ondit

[¢]

or. on the prerises, to wit, a rparking Lot that was

completeiy cove

1}
D
0.
]
4
(3
(623
o
.3
&
w
=3
9
z.
on
ol
[¢]
Ly
(1
[~}
W
-+
3
e
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e
o]
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crholce but ¢ encounter saild condition in order to enter her

place, causing her to sustain severe and permanent injuries

O
3
A

~

- g i T Y. - (+ ) e -
more fTully salb forth pe_Gw
T ~ N F3 [ , 3 3 e v o et - mwr R v syt &
1L.  Yrat your Defendant herein knew or sheuld have inown of
% .. -~ -y P P PO P - S - -~ v d N - N
the afcremsnticned hazardsus condition That existad, prior o
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

iz That vour Defendant nerein was responsible, at ail
certinent times, to maintairn the ir a reasonably safe
concaition.

13, Ahs a result of fner injuries, Plaintiff has sustalned

pain, suffering weakness and disapiiity, inciuvding, and noct by way

of limitaticn, exacerbation of L4-5 spinal stenosis, lumpar
radiculopathy, anterior lumbar fusicrn at L4-5, anterior lumbar
instrumentation at n4-5, and has reguired medical aid and attention
for her injuries.

14, Plaintiff has incuvred germanant affects and residuals
from her injuries, sustalned 2s a resuit of Defendant’s negligence

and will continute to incur future medical C“reatment, costs and

WHRREFORE, plaintiff prays that this Honorable Court enter a

judgement in an  amcunt in excess of Twenty-Five Thousand

($25,000.00) Doliars that the trier of Zact may find fair and just,

together with costs interest and attornsy fees.
| B

COQUNT I NEGLIGENCE
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

a. e reasonable care and prudence o render the
3 safe [or inviiees;
b. thar a person invited on its premises would
iscover or realize the dangesr of the aforesald

inadegurate condition of the premises or would fail
Lo prete n ainst i

- Remove 1 i :
mannar;

a. Haintain the

a. Remove, correct or prevent the existence of sald

dangerous ccndition whern it was xnown, or througn
the exercise of reasonable care shculd have beern
wnown, Shat said cordition would cause a person Lo
Zall and be injured;

£, T ctake reasonable «cazre te¢ know the actua:
cordition of its premises and in the exercise of
reasonakle care, sither remedy, remove, oxr corract
the conditicn, or adequately warn the invitee of
the presence of a dangerous condition(s) on the
prenises; .

. Exercise reascnable care o diminish the hazards on
said prenises an to take reasonable and
apcropriakte measures in light of the circumstances,
then and there existing.

17. Defendant breached its duties owed to the Plalintiff in

the following, but not limited to manner:

1ing o exercise reasonable care and prudence to
. zender the premiszes safe for business invitees;
b. Failed to warn invitees of the dangerous and
ardous condition of the premises and failing to
remedy the dangerous conditions aboct the premises,

P

iy

when 1% was sconomically feasible to do so;
C. Tailing to  remeve hazardous conditions in a
reason D
a. Fall
e.
BARATYA N
BARATIAP.C. ’
£, e care
Auorneys 208 Counselars :
atlaw 28 ara
120 Masker S3eet remedy
Afe Clemang, M1 28043 ~ 7
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

g. Failing to exercise re:
nazaras on sald premis
PDpLODrla e mcaq:res in
then and there existing.
18. one or more of -the defendant’s negligent acts 0O
omissions was a legal and proximate cause of Plaintiff’s iniuries.

19, That as a direc: and prozimate resulz of the Zefendant’s
necligent acts and omissions, including those alleged herein,
=1FF, DONNA LIVINGS, tripped and £gll causing serious injuzny
to nersel?, sustaining the follewing, but not limited to damages in

the past, presant and future

a. Lumbar radiculopathy:

b. Anterior lumbar fusion at L«-5;

c. Anterior lumbar instrumentation at L4-5;

d. Denial of social pleasures the inability co
enjoy the normal functicns of e;

Physical pain and suffering, weakness and

e.
disability;
. Medical expenses;

Mental anguish, embarrassment, huniliation and
mortification;

Qo

h. Erotional trauma, fright and shodk;

I. Wage loss:

3. A1)l other darages pernitted by law or that may
become known threoughout thes vperdency of this

actioi.

HHEREFORE, Plaintiff grays thaw this FHonorakle

[s

BARATIA & e e e
(‘ ‘e
BARATTA, .C

AHOML) $ T K(( oy
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BARNTTA &
HARAUTA, P C.

Me Clemens, \il 3043

vs and Counselees

I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

COUNT II PREMISES LIABRILITY

- g e T -3 v}
paragranhis 1 through 19

INCOLDU

21, That the Deferdani, as owner of sald properxrty had a
nendelegable duty te the general gsublic and to Plainiiff in
particular as an invitee o maintairn seid premises in a reasonanly

safe condition,

and to:

Lxercise

premises safe for irses
Sxpect at a perscn invited con lts pr would

th
sScover

s pr
act al or rea’ize the danger of t aforesaid
inadeguate cendition of the premises or would fail
*o prot#ct themselves agai:s: it,

arde . :

erove haz
ma“ner,

d. qairtair the premises in a safe cendition;

e. To take reasonable care to  know the actual
condition ¢f its prewises and in the exercise of
reascraple care, either Lemeav, remove, or correct
any unsafe or dangerous conrditienis), or adegquately
warn the invitee of the presence of a dangerous
conditicn {s) on the premises;

£. Exercise reascnable care to diminish the hazards on
said premises and (o take reasonable an
appropriane measures it 1ight of the circumstances,
“hen and there existing.

22. Defendant hreached its duties owed to the Plainti in

]
at)

o

Vorrp e
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BARATTA &
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

3

O

3 - =

it of

< . ect

C

-~ of

A .
the

23, One or 1mors

onissions was a legal and
2 That zs & dirzct and proximate rasult cf the defendant’s
negligen® acis and omissions, including those alleged hersin,

11

Plainti€f, DOXHA LIVINGS, slipped and fell causing serious in

Ll

ury

injuries and damages wore fully set

o

oy

T

tiff prays that this Honorabie Court enter a

sudgement in  an  amoun: ir  excess of Twenty-Fiv Thousand
{$25,000.00) Dcllars trat the trier of fact may find fair and just,

tcgyether with ©osts interest and attorney fees,
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BARATTA &
BARATIA PC.

Ademess

2l

I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

NOW COMES Ppiaintiff, DONNA LIVINGS, by and zthrough her
attorreys, BARATTA & BARATIaA, 2.C., and hereby demards a trial oy

ury of the above-captioned c

V]
s
o

;

Bmzéifx & BARATTA, P.C.

At¥orneys f7r Praintiff
!.

|
3y: \
r

pated: ¥ay 23, 2016
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Donna Livings
2/22/2017

Page 1
.STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Plaintiff,
VS, Civil Action
No. 2016-1819-NI

Hon. Edward A. Servitto

SAGE'S INVESTMENT GROUP, L.L.C.,
a Michigan Limited Liability
Company, T&J LANDSCAPING & SNOoW
REMOVAL, INC., a Michigan
Corporation and GRAND DIMITRE'S
OF EASTPOINTE FBAMILY DINING, a
Michigan Corporation,

Defendants.

PAGE 1 TO 133
The Deposition of DONNA LIVINGS,

Taken at 120 Market Street,
Mt. Clemens, Michigan,
Commencing at 2:45 p.m.,
Wednesday, February 22, 2017,

Before Gail R. Mcleod, RPR, CSR 2901.

&, hansonreporting.com
313-567-8100
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

ponna Livings

P

Page 3

APPEARANCES: (Continued)

MR, STEVEN R, GABEL P40617

The Hanover Law Group

25800 Northwestern Highway, Suile 400
Soutlifield, Michigan 48075

{248) 233-5535

sgabel@hanover.com

Appearing on behalfl of the Defendant T&J Landscaping.

* e s oa

2/22/2017
Page 2 Page 4
1 APPEARANCES: b3 TABLE OF CONTENTS
- - DONNA LIVINGS Page
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Page 5

] Mt. Clamens, Michigan

2 Wednesday, February 22, 2017

1 About 2:45 p.m.

4 DONNA LIVINGS,

& having first been duly sworn, was examined and {gslified an
¢ her oalh as follows:

7 MR. STEINER: Could you picase state your

- name for the record?

2 THE WITNESS: Donna Ann Livings.
0 MR. STEINER: Lel the record reflect that
(4] this is the discovery deposition of Donna Livings taken
i pursuant to Notice and to be used for ali purposes
13 under the Michigan Count Rules and Michigan Rules of
11 Evitlence.. — e -

EXAMINATION BY MR. STEINER:
i Q. Ms. Livings, my name is Mark Steiner. We meet brielly
befare we went on the record here. [ represent Sage
B Ihwesunent Group, 8 company that you sued as a resull
of an incident that | believe occurred February 21sl,
2014. Have you ever had your deposition taken before?
A. No.
Q. Well, f'm sure your atlosmey has gone over it wilh you.
but I'm just going to go over lor the record a couple
T ground tules with you. Fisst, il's important 1o keep
all of your answers verbal. As you probably ave aware,
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Donna Livings

2/22/2017
Page 6 Page 8
! there's a court reporter taking down everything that i MR. BARATTA: Do you usually take them
B you and | say. R will e transcribed on a sheet of B morning, noon and night?
3 paper, so it's important that you don't nod your head, 3 THE WITNESS: Correct, every eight hours.
4 shrug youf shoulders, things fike (hat. In the same 4 MR. BARATTA: But the last titne was this
$ vein, it's important to wait {o answer your questions B morning?
13 or the queslions that | ask you until after I've ¢ THE WITNESS: Yes.
K completed the full question and that's simply to keep 7 MR. BARATTA: Thank you.
¥ the record clear, too. 3 MR. GABEL: Thank you.
Another iule is this isn'l 2 game lo test 7 8Y MR. STEINER:
1o your memory. If you don't know something, it's okay. 10 Q. Whatis your present address?
1 Don't guess. If you don't know something, you can just 1% A. 27059 Pinewood Strect, Rosevifle, Michigan, 48066.
12 say, "l don't know." That's a perfeclly acceptable 12 Q. And how long have you lived there?
13 answer. 13 A. Sevenyears.
v I'm going lo assume the questions or i'm 1 Q. Where did you live prior to thal?
L going to assume that you understoad the questions that 15 A. 1can'tremember the house number, but Raymond, St.
e 1 agk you If you respond. 1l assumse thal you W Clair Shores, Michigan, 48082,
1 answered thom truthfully and accurately to the best of i Q. And do you remember how long you lived at that Raymond
18 your knowledge. is thal fair? 1. Strest address?
1e A, Yes. 19 A. Approximately 10 yaars.
20 Q. Ohay. If youneed a break at any lime, just et us o Q. Do you remember where you lived before that?
Ex] know and again, this isn't an endurance contest, so if 2 A.  Detroit.
2 you need a break, just let us know. Have you taken any 22 Q. Do you remember the streel -
23 medication today that would affect your ability to 23 A.  No, actually, Il correct myself on thal. ! ived on
>4 answer truthfully or honestly? 2 Litlle Mack, 28100 Little Mack, St. Clair Shores,
2% A Yes. ’ as 48081.
Page 7 Page 9
t Q. And what medication is that? 1 Q. And how long did you live there?
2 A. 1take Norco. 2 A. Twoyears,
3 Q. Does that affect your ability to tell the truth at ali? 3 Q. Did you live in Detroit before thal?
1 A, No. 4 A, Yes.
5 Q. So you would be able to truthiully and honestly answer & Q. Do you remember the street address for that?
3 " thé questions | ask'you? . & —A. Thehouse number, no.~Paylon; and thatwas Detroil;
ki A. Correcl, b Michigan. {don't remember the zip code.
B MR. GABEL: May | ask you a question? Did £ Q. And do you remember how long you lived there?
9 you take Norca close to the testimony today so that & A. 10 years.
1 your perception is a littte off right now? 1 Q. Okay. Atthat Pinewood Street home, do you own that
1 THE WITNESS: No. n home?
1. MR. BARATTA: Lel me ask her a question. i A. No.
13 When was the last time you took Norco? This 12 Q. Do you rent that home?
14 morning? ) A, Yes.
1% THE WITNESS: Yes. i% Q. Who do you ren thal from?
15 MR. BARATTA: What time about? e A. Fainway Rentals.
w THE WITNESS: About 9:00 o'clock. vy Q. Do you know how much your rent payment is?
i MR. BARATTA: And what strength was it if you - A 750.
it know? t Q. Do you own any real properly?
jaN THE WITNESS: 10/325. @ A. No. Mycar,
i MR. BARATTA: Okay. Do you take those every L Q. Who do you five wiih at the Pinewood Stceet home?
"z day? : A. Justme.
THE WITNESS: Yes. Q. It's my understanding that you have gone by a couple
MR. BARATTA: All cight. How many a day? : previous names. Donna Lasko. Donna -
" THE WITNESS: Three. Three times. R A. Czerniawski.

3 (Pages 6 to 9)
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rage 10 Page 12
! Q. And Doana McMillan, is that right? i A. No.
B A. Yes, Q. Do you have children?
3 Q. Have you gone by any other name? 3 A. ldo.
4 A, No. % Q. How many do you have?
s Q. s your date of birth May 2nd, 19607 B A.. Three.
8 A, Htis. § Q. What are their names?
7 Q. Were you born in London, England? 1 A. Michael is my oldest, Steven is my middle son and
8 A. lwas. k Matthew is my youngest.
9 Q. And when did you move to the United States? @ Q. When was Michael born?
1o A. February of 1974, 19 A, 1977,
1 Q. May ! ask what brought you to the United Stales? 1 Q. When was Steven born?
x2 A My parents. My father, his job brought him here. 12 A, 1983.
13 Q. And what's your Socia! Security number? I'd ask just 13 Q. And when was Malthew born?
14 that the last four digits appear on the record for your L A, 1984,
18 privacy. . 15 Q. Are they all tinancially independent?
16 MR. BARATTA: Why don't we take I all off. ia A. Of me?
X} Is that okay? L Q. Correct.
14 MR. STEINER; That's fine. 1thinki's in 18 A. Yes.
19 the Answers to interrogataries anyway. | probably have 19 Q. Do you have any grandchildren?
20 it, so 1 just want to confirm. 0 A. ldo.
o MR. BARATTA: Let's go off the record. 2 Q. How many do you have?
22 {Discussion off the record.) 22 A, Nine. ’
a3 MR. STEINER: We'll go back on the record, 23 Q. Do any live in the area?
ai BY MR. STEINER: 24 A. They all live in the area.
25 Q. It'smy understanding thal you've been matried four 25 Q. Do you see them regularly?
Page 11 Page 13
1 times; is that right? 1 A. ldo.
A, Yes. E Q. About how often do you see them?
A Q. Was your first husband Mark Lasko? ¥ A. My oldest son's famiily, two, three times a week. My
4 A. Hewas. . i younges! son, | actually baby-sit my youngest grandson,
S Q. And was that from 1978 to 19807 9 so | see him every day and my middle son, a couple
L A. Yes. 6 limes, you know, Hike every couple of months § see the
K Q. Was your second husband Ray Czerniawski? 1 wins,
v A. Yes. V » Q. Are you currenlly financially dependent on anyone?
¢ Q. I'm probably pronouncing thal wrong. That was from “ A. No.
e 1983 to 19867 " Q. Is anyone cusrenlly financially dependent on you?
1n A. Yes. i A, No.
L Q. And then were you next married to Mujo -~ LB Q. Do you have any social media accounts like Facebook,
3 A. Mujo. et ‘Twilter, Instagra, anything fike that?
(M) Q. Mujo Burdoraj? id A. 1 have Facebook,
11 A. Yeah. Mujo Buzdoraj. L Q. Did you ever post anything regarding this incident on
5 Q. Was that from 1989 10 19907 Facebook?
A. Yes. ' A, 1have.
B Q. And then Timothy McMillan? Q. Do you recall what that was?
A. Yes. i A, Originally when | fell obviously, something to the
“ Q. Andis that from 1996 lo 19997 ! eflect of fell at work today, you know, my back hurts.
1 A, Yes. ; having to go to Concentra, prohably months tater
Q. Do any of your previous husbands owe you any spousal ; something to the eflect of Workmen's Comp dropping me
support? = and refusing to pay my medical enymiore and whenever
i A, Neo. I've had my surgeries, #'ve postad lhat, surgery on
- Q. What about child suppont? Wednesday. hopelully everything goes well. that kind of

4 {pages 10 to 13}
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BY MR. STEINER:

Have you looked for a job since February 22nd, 20142

2/22/2017
1
Page 14 | Page 16
4 thing. : A, No.
N Q. You haven't deleted anything off your Facebook, right? Q. Did you graduate from high school?
3 A. No, sir. 3 A. tgradualed 10 years lfate.
i Q. Soit's all there? K MR. BARATTA: if you have to gel up and
s A, Yes,ilis, o stretch, do it.
¢ Q. Have you ever been convicled of any crimes? # THE WITNESS: Yeah, I'm just moving around.
7 A. Yes. i If | have to sit in one position too long, it gets
% Q. Whal crimes are those? sticky.
¢ A. Retall fraud. “ MR.-BARATTA: I'm sorry lo inlertupt. Go
10 Q. Anything else? 1w ahead.
i) A. |also have a domestic violence. n 8Y MR. STEINER:
12 MR. BARATTA: Just for the record, the retall W Q. So you mentioned you graduated 10 years late, Did you
13 fraud was in 2000. 13 complete a GED?
L] MR. GABEL: Was there an incarceration that 1 A. No, | have a diploma. [ went to night school. 1
15 ended at 8 cerlain point in time? 15 actually graduated with honors for that,
16 MR. BARATTA: No. it was probation out of 15 Q. Allright. My records indicate lhat.you went to East
17 31, Clair Shores District Coust. 17 Detroit High School for some period. s that aght?
IE) MR, GABEL: Do you know when that was 1¢ A. Correct.
1e terminated? LR Q. Whan did you start East Detroil High Schoot if you
a2 MR. BARATTA: Probably within one year B know?
i3] following the guilly plea fn approximately 2000. 1 A, '751want lo say.
"2 MR, GABEL: Does ihat sound correct, ma'am? B Q. And when did you leave?
2% THE WITNESS: Yes. o3 A, Actually, you know whal, it was probably a year later.”
24 MR. GABEL: Thank you very much, =i | was pregnant and they would not allow me to continue
23 MR. BARATTA: 1 just object lo relevance. =5 school.
Page 15 Page 17
i BY MR. STEINER: 4 Q. What grade were you in if you know?
B Q. And when was lhe domesti¢ violence charge? z A. }wasinmy 11lh grade going inlo my senior year,
3 A Seplember, the last week of Septernber of 2010. 4 Q. Then you mentioned 10 years later, you completed a
i Q. Do you know if that was a lelony or misdemeanor? K night program?
k] A.. .| have.ao.idea. } ) i A. Yes, 1978, | graduated from Mount Clemens High School
6 Q. Do you recall what court thal was through? 6 Adult Education. ) ) ’
? A. St Clair Shores, ? Q, Did you say ‘787
L Q. As aresult of either of those, did you owe any money? & A. f'msomy. 87. B | was supposed to graduat
¢ A. The domestic violencs, | was ordered to go to anger u '77 and | aclvally graduated '87.
10 management which | had to pay a fee for. | had lo pay e Q. Okay. Did you ever attend college or any secretarial
L] a monthly amount lo my reporting probaiion officer and 4 schoal?
L& 1 had my courl costs for my atlorney and § was ordered 12 A. No.
1 {o drug test whenever my color came up. 13 Q. Do you have any degrees or certificates in any other
14 Q. With regard to the retail fraud, do you kaow what 1% area of sludy?
18 company that - | 3 A, No. .
14 A. it was fcom Burlington Coat Factory. RL Q. Oid you ever serve In the military?
i MR. BARATTA: Hf you'll jusl give me a kR A, No.
s continuing objection on relevance and alsa, the facl e Q. Ace you currently employed?
) that i's almosl 17 years old at this point and | don't - A. No.
e think it's admissible for pusposes of trial. You can Q. When was the last lime you were employed?
1t ask away. A. February 22nd, 2014,
o MR, STEINER: Thal's fine. - Q. Are you currently Juoking for a job?
" MR. GABEL: | have no problem wilh that. : A. MNo.
Q.
A,

Q. Have you ever trealed for alcohol or substance abuse?

1

No.

5 (Pages 14 to 17)
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Page 18 pPage 20
i Q. Have you applied for Social Securily Disabilily? 3 A. The same. |mean mywage slayed the same.
3 A Yes. 2 Q. Okay. How many hours per week would you work at Grand
+ Q. Were you granted Social Security Disability? 1 Dimitre’s?
q A, Yes. 4 A. Depended. i did have a set scheduls, bul because 1 was
b Q. When did you apply? s an opening server, when (he luncl crowd would be done,
¢ A. October 2014, . 6 | got to go home.
R Q. Were you granted Social Securily Disability the first 7 Q. Some records indicate that you worked approximalely 38
& {ime you applied? ¥ hours per week. Is that about right?
g A, lwas. o A. Correct,
10 Q. Didyou hiro an attomey? 10 Q. Waere you an opening server for the entire ime you
1 A, tdid £ worked at Grand Dimitre's?
§ Q. Do you recall who that attorney was? 2 A. No.
i3 A. Randall Mansour. 13 Q. How long were you an opening server?
u Q. Youmentioned you applied in October 2014. When were 14 A. Seven years approximately.
15 those benefits granted if you know? 15 Q. Whal were you before you were an opening server?
1% A. February 2015, 16 A.  Aflemoons, nights. |l was 8 senlorily thing. i
L Q. What injury did you claim? I worked my way up the ladder.
4 A, Myback. ie Q. So opening server was considered a desirable position?
" Q. Do you know what physician diagnosed your back problem 1 A. Absolutely.
oo such that you wee able to get Social Security 20 Q. And what were your general job dulies?
21 Disability? 21 A. Server, cashier, busser. janitor, whatever was
o A. Madin Kornblum, 2% required.
3 Q. Did you ever apply for unemployment benafits? @ Q. Did it require a certain amount of ability to lift
B A, Yes. 24 heavy things?
o5 Q. When have you appliad for unemployment benelits? 25 A. Correct.
Page 19 Page 21
1 A, When | was lerminated from Burlington Coat Factory. 1 Q. Did you ever iry to go back to work at Grand Dimitre's?
2 Q. When was that? 2 A. No. :
Bl A, 2000. 3 Q. Did any doctor tell you that you could go back?
i Q. On. Pmsorry. |thought you were -- was Grand 4 A. No.
g Dimitre’s the last place you worked? s Q. Did any doctor tell you that you could not go back?
A. Yas. & A. Yes.
i Q. Do you recall whal years you worked at Grand Dirnitre's? * Q. Which doclor is that?
H A, 10years. ¢ A. The first one was Dr. Valentine | befieve his name was.
¢ Q. $o 10 years prior to 20147 s He was the initial doctor at Concentra. The next
a A, Yes. ie doctor was Albert Belfi. He was the spoclalized doctor
ti Q. So approximately 20047 n al Concentra and Martin Kornblum who was my surgeon.
[ A. Yes. 1t might even be 11 years. 12 Q. When you were paid by Grand Dimitre's, were you paid in
ti Q. Whal was your wage there? 13 cash ar by check?
] MR, BARATTA: When she left? 1 A. Bycheck.
B MR, STEINER: Right. 1= Q. How far of & drive is it from where you five lo Grand
e THE WITNESS: $2.90 an hour plus lips. 4 Dimitre's?
B BY MR. STEINER: 7 A. Five minules.
Q. Do you know how much you made in 2013? 1f you need to e Q. Before you worked at Grang Dimitre's in approximately
i approximate, you can. 2004, where did you work?
MR, BARATTA: I you don't &inow, you don't A. | warked at Buslington Coat Factory. Village Market,
i kaow. They can gel your lax returns. ot Grand Dimitre's, bul at a different localion, different
THE WITNESS: Yeah, | -- approximalely & owner. ’
$11.000. 2 Q. Okay. From alleasl 2004 to 2014 when you worked at
8Y MR. STEINER: ' Grand Oimiitre’s, wos it always the same owner?
o Q. What about 2012? ! A. No.

6 {Pages 18 Lo 21)
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Page 22 Page 24
! Q. Who was the owner when you last workoed there? E Q. What did you injure?
2 A. Tom and Jamal Chakani, B A. Aciually, my shoulder.
Q. Do you know how long they were owners? 3 Q. Did you see a doctor?
+ MR, BARATTA: I'm just going to object based 4 A_ tdid, at Concenlra.
8 on foundation, bt you can answer if you know. s Q. Do you know whal year that happened?
t THE WITNESS: To date? | would say 10 yoars. ¢ A. 98 I'm guessing, ‘99 maybe.
7 BY MR. STEINER: 7 Q. Do you know which Concenlea clinic you saw?
4 Q. Sojust a couple years affer you slarted, it swilched & A. The one in Fraser, 14 and Groasbeck.
“ fo them? e Q. Whal did you do to your shoulder?
th A. Correct. 10 A. It was aclually ke Christmastime and they have the
1" Q. immediotely before Wotking for Grand Dimitre's, did you 1 big rolling racks for the clothes that would come aut
1 work al Burlington? 12 of shipping and we were keeping those up front by tha
13 MR. BARATTA: That's been answered. 13 cash register and as peopte were coming to put thelr
14 BY MR. STEINER: 14 lay-aways in, they would be bagged and the whole thing
1% Q. I'mjust trying 1o figure out the time line here. Were 5 would be put up on a rolfing rack. Then itwould be
16 you unemployed for a period of about (hiee years then? 16 rolled back to the back of the store where we'd put it
i A. No. |worked al Village Market. 7 in lay-away.
18 Q. Okay. 1 Al of the hangers that we would use that
i A. lworked at Buglington Coat Factory, lo Village Market, i would come out of receiving was like the plastic kind
M0 to Grand Disnitre's. w0 wilh the melal hooks, 5o when you pushed them, they
o Q. Okay. When did you leave Village Market? 21 would gllde easily down (he rack and for whatever
P A. Belore | started working for Grand Dimitre's. 22 reason, he one fay-away that the cashler had did had
i3 Q. Soright around 20047 23 several plastic hooks on them. So as | putitup on
] A. Yes. 24 the rack and we're talking coals and jeans and, you
23 Q. When did you start Village Market? S kniow, this kind of thing in the lay-away, as § pushed
Page 23 Page 25
i A. 2001 maybe after my unemployment was done. 1 i, the plastic just stopped fast on the rod and it
z Q. Okay. And whatdid you do for Village Market? 2 just fike put my shoulder out,
3 A. Iwas a cashier, stocker, swept the floor, lottery. 3 Q. Did you treat for a period of time?
4 -stocked the liquor shelves, whatever was required. 4 A, 1did at Concentra,
s Q. _Did that job require heavy liting? 5 Q. Howlong?
§ A Itdid. s A, Approximately six weeks maybe.
? Q. Did you ever file a Workers' Compensation claim or 7 Q. Were you off work?
€ anything like that as a resull of your employment # A. No. ) slilt worked.
E there? “ MR. GABEL: Lel's go off the record.
L] A. No, sir. 19 -(Discussion off the record.)
4 Q. Were you ever injured on the Job there? u MR. STEINER: We'll go back on the record.
2 A. No, sir. 12 BY MR. STEINER:
& Q. What did you do for Burlington Coal Fatlory? 3 Q. So you mentioned that you lreated for approximalely six
i A. Iwas acustomer service manager. 14 woeks and you didn't take off work, fight?
53 Q. What kinds of things would you do there? 5 A. No. 1 was still working, bul | did every day like even
B A, lwas responsible for he front end of the stare, the te if it was my day off,  had 1o go to Builington, punch
cashiers. the money, taking care of lay-aways and 1 my time card, go lo Concentea, then go back to
t putling theny upstairs, all of the paperwork from the i Burkinglon and punch my lime card.
i cash registers. [h¢ Q. Did that event alfect your back a all?
Q. Oid that job require any heavy lilling? K A. No.
A. ltdid. 33 Q. 1 forgot to ask carlier. are you presently marsied?
Q. Did you ever file a Workers' Compensation clain there? A. No.
A. No. o3 Q. Earlier, you mentioned that you are currently laking
i Q. Waerg you ever injured on Lhe job there? .4 Norco, When was the first time you were prescribed
o A. lwas. Norce?

e otrermasaes
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rage 26 Page 28
i A.  Septernber, 1 believe, of 2014. t Q. Do you have any other sources of income?
- Q. Do you know who prescribed that? = A. No.
3 A. Dr. Wednesday Hall. X Q. Has that amount stayed the same since you starled
4 Q. Does he conlinue lo prescribe that? a receiving il in February of 20157
s A. She, and yes, she does. & A, The $734 staried then. When | was - got the Medicare
¢ Q. Where do you gel your prescriptions refiled? & August of 2016, that's when it wenl to the 615 2 month
7 A. Wharever | can get them, 1 because | have to pay for my Medicare.
# Q. Can you give me a list of where you can get them? » Q. 1see. {know that you filed a Workers' Compensalion
3 A. CVSis my maln pharmacy. Norco Is one of the hardest * Jawsuit arising out of this incident. Have you ever
10 medications 1o get a hold of because il's a narcolic, 1 filad for Workers' Compensation before?
11 sowhen | can't get it at CVS, I will inake my way down 11 A. No.
1w {he street to Walgreens and check there and if they 2 Q. It's my understanding that you redeemed that fawsuil.
13 don't have 1t, | will move on to the next one untit | 1% Is that dght?
it can fill my prescription. 14 A, 1did.
1% Q. You mentioned there might be a next one, What might 15 Q. Do you ramember how much that was for?
16 that be? 16 A. The total amount or my amount?
3 A. 1have golten them at Kroger, CVS, Wal-Mart -- I'm " Q. Total amount.
1 sorry, never Wal-Mart, Welgreons, | dont believe 18 A. 65,000.
19 anywhere else. 1 Q. How much did you receive?
0 Q. Okay. Any other medications you're 1aking? 0 A, 28,578 | beileve.
21 A. 1take Gabapentin. & Q. And that was for injuries arising out of the incident
22 Q. What's that for? 22 that we're here 1o talk about loday?
23 A. Nerves. B A, Correct.
24 Q. Who prescribes that? B2l Q. Have you ever filed 3 lawsuit for any other injury?
25 A,  Dr. Wednesday Hall. ka A. No,sir.
Page 27 Page 29
1 Q. What do you mean by nerves? Does it help relax you or 1 Q. Have you ever been a parly to any other lawsuit that we
3 what is that? < haven't discussed already?
a A. No, no.‘il's nerves for my back. 3 A. No,slr. ’
4 Q. Nerve pain? 4 Q. Did you have health insurance at the ime of this
b4 A. Yes. & incident?
6 Q. So thal's just another pain medication? 6 A. No.
¥ A. Yes. I'm sorry. K Q. Have you ever had health insurance other than the
€ Q. That's okay. € Medicare that we talked about?
® A. And | also take Clonidine. <« A, Everorjust--
1 Q. What's that for? 1o Q. Yeah.
H A, It's actually a blood pressure medication, buti take i A, When | was married to Timolhy McMillan, | had Aetna
iE it for hot ftashes. ‘ i lrough his employer. When | originally started with
13 Q. Who prescribes that? R Medicaid, (hal was in | want to say November,
L] A. Vena Panthanji. She's my primary care doctor. 1 approximalely, of 2014. Then they gave me the Total
1% MR. GABEL: Can you spell thai, please? tote Health Carg fike 30 days afler that, so | had the
i€ MR. STEINER: | have the spelling in here ¢ combination of Total Health Care and Medicaid. Then
i somewhere. {Us in the intercogalories. H August of 2016 is when the Medicare slarted, so now |
1 MR. GABEL: Thank you. Il getit. P have Medicare with Medicaid as a backup.
MR. BARATTA: You can' spell thal. Sieve? Q. May i ask why the Medicare started in August 20167
- A. Because you have to wait | believe i's 30 months or

MR. GABEL: I'm good, but I'm not that good.
BY MR. STEINER:
Q. How much are you presently receiving in Social Securily
Disability?
A. My total payment is $734 a month. 1 actually receive
$615 a monih.

somelhing like that. You have lo be on disability for
at leas! two years and a couple of months and then
Medicare automatically starts. Se mine automatically
staried August 1st of 2016 and, you know. it was their

doing, not mine.
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Page 30 Page 32
B Q. |see. Okay. if's perfectiy okay if you don’t know 1 A, Yes, We openecd together.
B this, but has any medical facility told you that you Q. Was she already in the reslaurant al that time?
B owe any money to them as a result of the injurles thal 3 A. Correct,
4 you sustained in this incident? 9 Q. When I say at thal lime, | mean at the time of your
s A. 1owa them nothing. B fall.
& MR, BARATTA: Did you understand his 6 A. Yes.
v question? Do you have any patient batances with any 7 Q. Ara you aware of any wilnesses to the aclual fall?
# doclors? | think that's what he’s asking. 8 A. No.
¢ THE WITNESS: Nothing. When the redemplion ® Q. Did you see the snow coming into the parking lot --
10 was dona through Workmen's Comp, they claimed all of 10 A. Yes.
Lt the debt that was associated and since then, I've had 1 Q. --onthe - let me just finish the question. Did you
12 full coverage, so {'ve had no bills. 12 see the snow coming into the parking lot?
12 BY MR. STEINER: 13 A. Yes.
14 Q. Are you aware of 2 Workess’ Compensation lien that's " Q. Did you know it might be slippery in the parking ot?
1% been fited in this lawsul{? 1f you don't know, that's 15 A. Yes.
e okay. 16 Q. Atthe lime of the incident, did you own a cell phone?
17 A. 1bhelieve not, bul anylhing is possible. 17 A Yes.
1 Q. Okay. Let's Just starl generally, how did the incident 18 Q. Who was the carrier?
10 happen? 19 A. lknowwho itis. | can't think of the name.
20 A. 1 was scheduled to work at 6:00 a.m. on the 21st of 20 Q. Sprint? Verizon? T-Mobite? AT&T?
21 February. It was a Friday and | got there o A. Nope. Brain freeze. Il's the cheap one.
2% approximately 5:50, parked my vehicle, went lo walk 22 MR. BARATTA: 1 don' know.
23 into the duor and maybe threa steps and | fall siraight 23 THE WITNESS: | don't know.
o back. 24 BY MR. STEINER:
w5 Q. So you were coming from your Pinewood Straet home 25 Q. Thats fine. Did you call anyone before you got out of
Page 31 Page 33
¥ address? 1 your car on your cell phone?
2 A. Corract. 7 A, No.
K Q. Then you were heading to Grand Dimilre's which 1 3 Q. Did you call anyone on your cell phone afler you feli?
4 beliave is localed on Gratiot Road in Eastpointe, 4 A Yes. :
% right? b4 Q. Who did you call?
& A Comect & A, The restaurant.
1 Q. s this the usual time that you would go to work? ? Q. The owner?
* A. That was my usual time Monday, Thursday, Friday. 5 A, No, therestaurent phone.
b Q. What other days of lhe week did you work? @ Q. Okay. And who answered? Was it Debra that answered?
Ed A. 1worked Tuesday 9:30 1o 2:00 and | worked Saturday 10 A, Yes,
ti 5:00 a.m. until 2:00 and my days off were Wednesday and 1 Q. Now, where in the actual parking tot did you fali? You
¥ Sunday. I menlioned you were about three steps from your vehicle.
1y Q. Do you remeinber what day of the week tliis incident 3 Are you able to say --
bt oceurred? 3 A.. 1was inthe rear of the building in the parking area.
3t A, Friday. 13 Q. How close to the back door was that?
Q. Were there olher cars in the parking lot at the time of 1 A. 1 would have to approximate 75 yards, 70 maybe.
the incident? Q. Could you have parked closer to he building?
A. One, <4 MR. BARATTA: Hold on a second. I'm not sure
Q. Do you know whoso car hat was? - thal you understood his question. He was asking you, |
A. Debra Buck’s. think, how lar your car was parked from the door ihal
Q. O0id you say Debra? R you wers going into.
A. Yes. Is that correct? And i it's nol --
Q. What does she do? MR. STEINER: Yeah, thal's gengrally -- yes.
A. She's a server. i THE WITNESS: Yes, it was about 70 yards from
' Q. Did she open lhat day? my vehicle to the back door. '

¢ (Pages 30 to 33)
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rage 34

MR. BARATTA: Okay.

BY MR. STEINER:

Page 36

t Q. You mentioned il looked like the parking lot had been
plowed over. Had there been a plow through these if

N Q. And you fell approximalely three feel from your car? @ you know?
9 A. Yes. i A. No. You asked me if I seen snow and | said that there
$ Q. Could you have parked closer to the door? Kl was no snow, except flal where it had been plowed.
6 A. No. - There was no show on op.
¥ Q. Andwhy not? ? Q. 1guess I'm a litle confused. There was no snow on
8 A. Because the parking area was all piled up with snow. kS top of where?
That was the first available fult parking spot, “ A. itwas solid. There was no soft slulf. 1t was solid
ia Q. How much snow on the ground was there? 1% block. 1t was just one big block of ice and ground
11 A. Approximately six inches, but it was packed snow. 1§ 1 rodden - it's hard o describe.
12 wasn'l soft snow. 12 MR. BARATTA: Her answer was that the whole
L] Q. Soil's faif to say that you fell closer o your caf LR lot was a sheet of white ice. Her additional answer
14 than the door that you were going into? 11 was there was no ftuffy snow. 1 think she also
15 A. Correct. 14 described the lot as being trodden. | want lo say
i6 Q. Was Debra the only ona scheduled to arrive at about 1 another word may be packed if that's correct.
17 that time? 3t THE WITNESS: Packed.
1 A. No. There was a cook, also. b MR, BARATTA: But 1 don't want to testify for
19 Q. And he just hadn't arrived yel? e my client.
29 A. Ihave noidea. He parks in the front of the building W THE WITNESS: Packed would be a perfect
) because thal's where his key is. ot interpretation.
2 Q. Okay. What's the cook’s name? e BY MR, STEINER:
23 A, Roberl Spear. a3 Q. Aliright. Did -~
24 Q. Do you know if he was in the building? 34 MR. BARATTA: Is trodden the word that you
25 A, 1didn't know who was in the building. | just seen b used?
Page 35 Page 37
] Debra's car. i MR. STEINER: 1 heard flaltened to the
2 Q. Butdo you know now if he was in the building? ¥ ground. .
3 A. When | got inside the building, yes. he was. 3 THE WITNESS: Yes.
4 Q. Where wera you looking when you fell? 4 BY MR. STEINER:
5 A. Onthe ground. : Q. Do you know what caused thal to flatten?
S Q. Could you see the ice? : MR, BARATTA: I'm going o object based on
4 A. Yes. i foundation and speculation.
8 Q. Could you see pavement? ¢ You cen answer to (he exlent that you know.
9 A. No. MR. GABEL: Join. Go ahead.
e Q. How much ice would you say you were able to see? o MR. BARATTA: Do you know -- do you remember
" A. The whola parking lot. 1N his question?
L Q. What did it look fike? 4 THE WITNESS: Yes.
>} A. A sheet of white ice. i MR. BARATTA: All right.
L Q. Was the snow on top of thal? Vi BY MR. STEINER:
15 A, ltwastodden. Hwas flatiened to the ground. There i+ Q. Whatcaused the snow fo fialten to lhe ground i you
i was no fluify snow, no. @ know?
it Q. Do you know whal caused il to flatien? MR. GABEL: Same objection. Go ahead.
i A. It being plowed over after it snowed. THE WITNESS: - You guys are confusing me.
m Q. So it looked iike a truck had been through there MR, BARATTA: Don't pay altention to our

already?

MR. GABEL: Objecl to the form and
foundation. She didnt even say whether one -- bul you
can answer what you saw, what you observed.

THE WITNESS: Whal was the question again?

BY MR. STEINER:

objections. Unless | instruct you not to answer a
question, then don't answer it, but r. Gabel will
object sometimes. Sometimes I'l object.
THE WITNESS: Okay. Here's the situation.
-3 I had been snowing for ovar a month. Every time it
snowed. o snowplow would come and plow the arca for

10 (Pages 34 to 37)
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Page 38 Page 40
Do you know if salt is kepl on the premises?
Yes.

t everybody to walk. The nextday, 8 snowplow would come

if it had snowed and plow the area for everybody o
Do you know who buys it?
The owners, Tom and Jamal Chakani.

v walk.
1 1n addition 0 that, vehicles would be 4
Do you know who applies #?

was our parking area 10 park, so thal's where we The purpose of the salt al the building was for the
d parked: twa, il was the alley for the plaza, 50 lrucks K customer sidewalks in the front of the building and the

and delivery people would be going through the alley to - side of the building.

z driving through Wis aresa for several reasons. One, it

>or0>p

e deliver to the plaza. It was a solid sheel of while, 1 Q. But lhey would apply the salt, the owners?
10 Whether il be packed snow or ice | have no idea. 10 A. Forthe sidewalk.
1 BY MR. STEINER: n Q. In your experience, was the Grand Dimitre's parking lot
12 Q. So did it look like vehicles had driven through the 12 genorally used for Grand Dimitre’s employees and
13 parking lot? 13 cuslomers?
i A Yes. i MR. BARATTA: Which lot? Object. Vague.
LA Q. Did it look fike the parking lot had been plowed? ih Which lot?

16 A. Previous -+ 18 BY MR. STEINER:

GDOTE/Y D SHIALA AN

AT O1ETH

9 L10Z/01/L VOO 49 QHAIIOTY

17 MR. GABEL: Asked and answered. You may 90 17 Q. The parking lot that you parked in.
18 ahead. [ A.  We ware required to park in the back of the building.
as THE WITNESS: Previously, yes. w The employeas parked in the back of the buitding. ’
o] BY MR. STEINER: o Q. s that generally what that parking lot is used for?
Q. Do you know about how much snow or ice was on the s MR. BARATTA: Objection; foundation,
surface of the parking lot in inches or centimeters? o You can apswer if you know.
23 MR. BARATTA: Are you asking her the depth of 73 THE WITNESS: Thal is where the employses
Ll the snow and/or Ice? 4 parked. Some customers would park there, but the
25 MR. STEINER: Correct, on the suiface itself. o8 majorily o the cars back there were employees.
Page 39 Page 41

! MR. BARATTA: Thal she was walking on the ! BY MR. STEINER:

2 morning of the Incident? < Q. Do you know if that parking lot was used by any other

3 MR. STEINER: Right. K business or anything like that?

4 THE WITNESS: Approximately sixinches. # MR. BARATTA: Foundalion.

5 BY MR. STEINER: " MR. STEINER: | asked if she knew.

§  Q When you arrived al Grand Dimilre's before this & THE WITNESS: “That particular afea, no. That

i incidenl, had you ever had snow or ice in the parking ¥ area is for Grand Dimitre’s.

8 lot before? » BY MR. STEINER:

¢ A. Yes. ¢ Q. Okay. Grand Dimitre’s has a dumpster, right?
B MR. BARATTA: Atwhattime? i A. Yes.
i MR. STEINGR: I'm just asking before this B Q. s ltin the back of the buiiding?
g incident. A. Yes.
13 MR. BARATTA: Any specific lime frame? W Q. isitin that parking lol where you were walking?
1 MR. STEINER: No specific time. ; v A. No.
I MR. BARATTA: In the 10 years that she worked 5 Q. You mentioned you gol to he restaurant at
1M there? o spproximately 5:50, right?

MR. STEINER: Right. Do A. Correcl,
MR. BARATTA: Okay. Go ahead. Q. Wasitlight out?

. THE WITNESS: Yes. A. itwasdark.
B B8Y MR, STEINER: Q. Are there lights on the premises?
.1 Q. Intihose situations, did you ever report that to : A. The side of the premises. yes. The front,  have no
anyone? . ' idea.
- A. Report what. sir? Q.- What about the back?

i Q.  That lhere was snow of ice in lhe parking lot. B A. The back lighling was - they had a night light over

A. No.

the back door.

11 {Pages 38 Lo 41)
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Page 42 Page 44
B Q. Nonelheless, you were still able (o see the snow and H MR. BARATTA: Mr. Gabel wants a good peek.
ice, fight? MR. GABEL: Thank you very much.
3 A. Well, if you walk inlo your bathroom and you have a Q THE WITNESS: Il just stand. Go ahead.
Rl night light, that is how brigit that light was. 1 ¥ You can still ask me queastions.
. just did the door: }t didn't come out into the parking i3 MR. GABEL: Chris, would you mind if t got a
lot. & piclure of that?
3 Q. 1see. But again, nonelheless, you were still able to 7 MR. BARATTA: Her shoes?
4 ses the ice, right? kK MR. GABEL: Yeah.
¢ A VYes, = ° MR. BARATTA: Not at all. While you guys are
3 Q. Do you have any personal knowledge how long the snow n snapping photographs, I'm going to get a quick refil
it and ice had been there on the day of the incident? o on some coffee.
12 A. I had been accumulaling every day for two months. 12 {Short recess.)
B Q. Butwhat about on the parking lot surface iseif? You i3 BY MR. STEINER:
14 did mention that lrucks would come by, right? 14 Q. Al the time of the incident, were you holding anything?
[hd A. Yes. it A. My purse.
1 Q. And plow tha snow, fight? it Q. Anything else?
7 A. Yes. 17 A. |actually brought that, too, just so you could see.
an Q. So atleas! to some extent, it didn't alt accumulate 1 No, just my purse.
» over two months, right? 12 Q. Do youwear conlacls or glasses or anything?
by A. Yes,itdid. e A. Nope.
Q. So no one had been there in the two manihs prior? & Q. 1want to say that | saw some medical records that
A.  No, every day or whenever it snowed, a plow would come an indicated that you had some sorl of glaucoma of
and plow the new snow. Did we ever see cement? Mo, 2 cataracts or something.
Q. Okay. Do you have any idea the tast time a truck came Ed A. Cataracts.
a9 by? 25 Q. Did you have surgery?
Page 43 Page 45
1 A. Probably Thursday. i A. [Pve had two surgeries, one for each eye.
M Q. So the night before? 2 Q. When was thal?
K MR. BARATTA: Do you know? 3 A. My first one 1 beliove was 2009 | think.
i THE WITNESS: Absolutely nol. | couldn't 4 Q. When was your second one?
3 telt you specifically when the last ime a truck was 5 A. The second one was December 2015.
“ there. IU's an alley. & Q. Did you have any lrouble seeing afler either one of
* MR. BARATTA: Tell Mr. Steiner you don't g those surgerles?
kivow. ® A. No.
MR. STEINER: Wel, | think she slready ° Q. Did those surgeries correct your vision?
answered the question. i A Yes.
kN BY MR. STEINER: it Q. Why did you have the second surgery in 2015, just the
t. Q. What type of shoas were you wearing on the date of \he 13 other eye?
13 incident? 1% A. Yes, it was Ihe other eye. The first surgery was my
L A. If's funny you should ask. Here they are. Il even b lefl. The second surgery was my-fight.

show tharn to you because | have to get up anyway.
These were the shoes Lhat | was wearing.

MR. BARATTA: You answered in the
interrogatories, Ms. Livings, they were Skechers, they
were 2 month ofd at the ime of the incident?

THE WITNESS: These are them, yes.

MR, STEINER: Lel the record reflect the
wilness has shawn me her black Skechers that have
rubber soles. They look like -~

MR. GABEL: I'm sorry. ilyou'd just stand

still fus & moment.

gt

RENAISSANCE R

Q. Did you have trouble with your right eye leading into
20157
No.
Al right, 1 think earliér. you mentioned {hat you
fell straight back; is that right?
Correct.
Do you know on what body part'you landed on?
Like lower back.
And | know you mentioned that you injured yous lower
back as a result of this incident. Anything else?
A. | don't understand lhe question.

o >

or P>

ot
O

-
n
=
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Page 46 Page 48
Q. Did you injure anything else besides your lower back? ! me what was going on and 1 told him that | had faflen
A. No. I mean | was sore. My arni hit, that kind of P on my way inlo work that morning in the back lot,
3 thing, but nothing permanent. El Q. Do you know ii Mr. Chakani did anything after you told
i Q. So the only injury lhat you relate to this incident is 4 him?
K with regard {0 your lower back at least for purposes of B A, Hedid.
€ this lawsuil, right? : < Q. Whatdid he do?
1 A. Correct. i A, Hewent out the back door, look an fce pick, shove!
e Q. How long were you on the ground following this ® type thing and went to where the drain was In the back
4 incident? ¢ parking ol and started to try lo break up the packed
1 A. Five seconds. 10 driving area.
i Q. And then how did you get lo the restaurant? n Q. Did you slip near the drain?
L84 A. itied to stand up and was stipping everywhere, so | Az A. ldontknow. | couldn't see (he drain.
1 got down on my hands and knees and crawled across the 13 Q. Did he clear he enlire back [ot?
1 parking area. | tried to get to the back door. 1 14 A. Didhe?
1= could not, so 1 ended up walking the snow drift, plowed 15 Q. Correcl
1 area, whalever you want to call it to walk around the 16 A. No.
1 building. 1 Q. Jusi near the drain?
13 1 called to the restaurant when 1 got to the 1 A. Correcl,
19 front door where Debra Buck answered, She opened up 12 Q. Why did he do i at that location versus another
By the front door for me. 1 went inside. ! was soaking a9 location?
= wel. |then went home, changed my clothes and came A MR. BARATTA: Object 1o foundation.
back to work. o THE WITNESS: You'd have to ask him. 1 don't
33 Q. Did you work that day then? o3 Know.
“d A, 1did. o4 BY MR. STEINER:
25 Q. Did you {elt anyone alse aboul the incident besides 9 Q. Had he ever done that in the past if you know?
Page 47 Page 49
1 Debra Buck? t A. 1don’tknow,
B A. Mr. Spear, Maria Isaac at 9:00 a.m. when she came 1o 2 Q. You certainly never told hlm o do In it in the past
3 work, my boss, Tom Chakani. 3 though, sight?
4 Q. Anyone alse? + A. No. R
5 A. My customers. | mean, you know, there was no other 5 Q. Do you belleve il was his responsibility to do that?
6 employees, i i i T 6 ““MR:BARATTA: “To'do whal? -
T Q. You mentioned Mr. Spear was the cook, right? t MR. STEINER: .Break off the ice like he did.
€ A Correcl. a THE WITNESS: No.
b Q. Who was Maria Isaac? & MR. BARATTA: I'll object to form;
"~ A, She was another server. 1% foundatlon; also calls for a legal conclusion.
i Q. And then Tom Chakani is orie of the owners al Grand i To the extan! you can answaer, please go
12 Dimitre’s; is that right? [ ahead.
7 A.  Corract. Bl THE WITNESS: No, ! don't belisve it was his
i Q. 0id you - strike that. 4] responsibility ta do that.
i% Did you tell all of Inese people the same , B 8Y MR. STEINER:
. slory of how it happaned? i Q. Do you have any idea if ha told anyone else abuut this
. A Yes. ) incident?
i Q. Andis it generally whal we said just moments ago at i A. 1 don't know.
this deposition? Q. Aliright. So afler you changed and cante back (0 work,
B A, Yes. were you able 1o ganeratly do your everyday duties?
Q. You didn' tefl them anything else? A, Yes,
A. Nope. Q. Did you complete your shift?
Q. What did you talk to your buss, Tos Chakani, aboul? A, | did.
A. | believe somebody else had told him in the back when Q. Where did you go alter?

he came in the back door. so he came up to me and asked

NAISANG'E‘I hel

-t A, Home.
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Page 50 Page 52

What did you do? . 1 well.
| look some Motrin and laid down, : A. Hhurt, On ascale of one to 10, probably five. |
Eventually, did you go seck medical attention? 3 completed my shifi. 1 did my job because that's the
{ did. 4 kind of employee | am, Fwent home, ok two Motdn
Where was that? 5 and | laid down. As the evening progressed, it got
Concenlra. 4§ worse. | was unable to sleep all night.
Which one is that? 7 The following day, | went to work because |
14 and Groesback in Fraser. ¥ was scheduled to. When my boss came in, | told hiry, "}
What did you tell them? ¢ don't know whal's going on, bul | have been in pain alt
That 1 feli at work, e nighl. 1 nesd to go see a doctor.” He told me to go
Was that the following day? 10 to Concenira, which is what | did.
Yes. 12 Q. Okay. So this incident happened on February 21st,

13 2014. Do you know if il snowed on the night prior?

Do you know what time you went there?
Approximalely 1:00 o'clock, 1:30.
Were you scheduled to work on that Salurday?

n A. 1have noidea. ! don't remember.
15 Q. Do you know if it snowed coming into work that morning?
36 A. ldor't remember. No, | don't belteve it was snowing

PPO>PO>POrPOPOPOPOPLPOPOPD

% N oo

@

'/\\.

fwas.
Did you call in? 17 that morning.
No, | worked. e Q. Do you frave any idea lhe last time # snowed before
You worked thal Saturday, t00? 1 this incident?
| did. 20 A. ltwas snowing every day, Mr. Steiner. It was
Did you report this incident to anyone else? 23 Febhruary.
Anyone else being who? 22 Q. Well, you jusl told me you didn't know if it was
Anyone else wa haven't talked about or -- we haven't 23 snowing the dey before or if it was snowing that
talked about? 24 morning $0 -~
MR. BARATTA: Object to form. 29 A. 1have no idea honestly.
Page 51 Page 53
THE WITNESS: | mean | tald my son and his i Q. Before this lswsuit began, did you know who Jim Sage
2 wife. They came in for breakfast on the Friday 2 was?
3 morning. “"Mom, what's wrong with you?" | fell this a A. Yes.
4 morning.” 1 told my customers. | mean 'm a very 1 Q. How did you know his name?
5 efficient wailress and when 'm only moving at 80 s A. taclually became acquainted with Mr. Sage when i
€ worked at Dimilre's lacated on 11 Mile and Gratiot in

percent, people ask, "Oh, what's wrong?" "Oh, Ifelf

this morning. My back is kind of hurling.” So of Roseville. 1 aclually worked for Jim Sage for

course | spoke (o other people. ¥ approximately four days and at Grand Dimilre’s, Jm
Q. Sowould you say al least following the incident, you @ Sage was the landlord, so he calied oflen and stopped
were at about 80 percent al teast for that -- pd by alot.
A. Following the incident, my pride was hurt more than i1 Q. How often would you say he called?
myself. : A.  Oh, 1don'i know. When he needed to call about
Q. So your injuries really didn't develop for some period 12 something.

of time, at leas( the extent of them? ! Q. Did he ever call you direclly?
MR. BARATTA: I'm going lo objectbasedon A No,

foundation. She's nol a doclor. - Q. Did you ever speak wilh him direclly?
MR. STEINER: 1 know. but she knows what she A.  Of course. | would have to answer the phone.

fett. ' Q. And he would just ask for the owner or somelhing like
MR. BARATTA: If you can answer as lo the that?

progression of your injuries, whether or not your body A. Yes.

was in shock, anything like thal, then provide Mr. - Q. Do you know what he called about?

Steiner with an answer. i you can'i, then tell him b A. 1have noidea. He was the landlord. He would coll

about whatever he wants.
Q. Are you aware of any Sage Invesiment Group employee

you don't know.
BY MR. STEINER:

Q. You can also tell ms the extent of your pain level as being on lhe premises?

i
1
i
H
H
!
i
i
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Page D4

MR. BARATTA: Obiject to form. Al what time?
MR. STEINER: Jusl in general before the
incident.
THE WITNESS: Before the incidenl? Mr. Spear
used lo work for Mr, Sage.
BY MR. STEINER:
Q. Well, it's my understanding Mr, Spear was 3 cook,

Page 56

Q. Bul whal aboul a Sage Investment Group employee other
than My, Spear?

A. | dor'l even know who works for Sage investment, so no.

Q. Okay. Do you have any idea if Sage Investment Group
knew the condition of the premises on the date of the
incident?

A, You would have to ask them. | don’t know.

Q. Are you aware of whether Sage wauld use the parking lot

fight? &
= A, Yes. e for any purpase other than for Grand Oinllee’s
\a Q. Sohe was a Grand Dimitre’s employee, right? 10 business?
at A. Yes. 1% MR. BARATTA; Object to foundation,
= Q. Are you aware of any Sage Investment Group employoc ‘as 12 MR. STEINER: 1 asked If she was aware.
13 an employee for Sage Investment Group being on the 13 THE WITNESS: 1 would assume Lhal Sage
14 premises? . 14 Investments allows all of their tenants thai are
o MR. BARATTA: Ohject to form and foundation. 15 located in that plaza to use the parking loL
1 You can answer if you know. e B8Y MR, STEINER:
7 THE WITNESS: Like i said, Mr. Spear worked k4 Q. Earlier, ydu mentioned the parking lot was ganerally
[ as a cook for Mr. Sage, also. i used by the customers and employees of Grand Dimilre's,
i BY MR. STEINER: 19 right?
wad Q. Butin the capacily as an employee for Sage Investment z0 A, Yes,sir.
ot Group, are you aware of an employee being on the Q. Were you tamiliar with T&J belore this incident?
2 premises? A lam.
k] MR. BARATTA: Same objections. 23 Q. Do you have any idea how often they were on the
ot THE WITNESS: | don't understand the question 24 premises? If you don't know. that's line.
25 and he's -+ 25 A. Dependson -
Page 55 Page 57
3 MR. BARATTA: If you don't understand the ! MR. BARATTA: Object to form. Go ahead.
2 question, you let Mr. Steiner know. if you dontknow k3 MR. GABEL: 1f she knows. Go ahead.
a who was working for Sage's Investiment Company at the 3 THE WITNESS: Depends on whal lime of year.
4 time, you 61 him know that, 4 During the summer, they would come and mow the tawns
3 THE WITNESS: But he asked and | answered. 5 and do the edging for the {ront curbing around the
“ "MR. STEINER: ) understand. 6 properly. DUMAG the wintsr, | miean they came when It
¥ MR. BARATTA: Talk to Mr. Steiner right now. K was necessary to plow.
¥ I've stated my objection. If you don‘t know, you don't 3 B8Y MR. STEINER:
b know. a Q. Butil's fair lo say you centainly did not see them
it BY MR. STEINER: i every ime they came on the premises, fight?
il Q. Lel me see it | can rephrase this. Did you ever see 1 A. Mot every lime, no.
any employee from Sage Investment Group in their i Q. Do you know if Grand Dimitre's would cali them?
2 capacily as an employee for Sage Invesiment Group be on 13 A. tdont believe so.
i the premises al Grand Dimitre's? ) i Q. Do you know if the owner knew anyone &t T&J, of Grand
i MR, BARATTA Object to form and foundation. IR Dimitre's?
i THE WITNESS: I'm going to say | don't know. ti A.  Which owner?
BY MR. STEINER: v Q. The owner of Grand Dimitre's.

Q. Did you see an employee other than Mr. Spear --

A. Ever?

Q. Let me finish lhe question. Did you ever see a Sage
Invesiment Group employee on the premices at Grand
Dimitre’s other than Mr. Spear?

A. 1have seen whoever maintains the property.

Q. And who is thal if you know?

A.  T&lLandscaping.

A, 1don't believe so.
MR. BARATTA: Ms. Livings leslilied there
were wo ownats for the tast decade, 10 years or a
couple years she worked there. so which owner?
MR. STEWNER: Either owner.
THE WITNESS: Personally, no. they did not
know those people. .
8Y MR, STEINER:
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Page 58 Page 60
i Q. When you had a workplace safety concers, dict you & A, I'm lrying lo think what his name was. He was out of
B generally report thal to Grand Dimilce’s? Sl. Johin, Tdon't remember his name.
4 A. Yes. K MR. BARATTA: Pappas?
Kl Q. Inthe 24 hours prior to the incident, did you consume 4 THE WITNESS: No, John somebody. 1 don'l
El any alcohol? remember his name.
3 A. No. 3 BY MR, STEINER:
K Q. Whal about drugs, either medications or illicit drugs? ¥ Q. Okay. Whalled you o treat with -- slart lreating
8 A. None. @ with a primary care physician In January 20157
a Q. How soon after the incident did you contact a tawyer? o A. | gol medical insurance.
in A.  Augustof 2014. W Q. Now. Mendelson Komblum, it's my understanding that
1 Q. Okay. Now, your altorney and you provided us with some " that's the office that handled some of your surgery,
32 information in this case, aclually a lot of information an right?
1 and | justwant to verify that | have all of the 3 A. They handled all of my surgeries.
A4 medical providers that you've irealed with as a result rd Q. Had you ever lreated with Mendeison Kornblum before
15 of this incident. So I'm handing you a copy of what is [N this incident?
15 litled Plaintiffs Answers to Defendant T&J 18 A. No.
X] Landscaping's Intarrogatories. I'm using lhese simply 17 Q. Did anyone refer you lo Mendeison Kormblum?
18 becavse they're more recent than the interrogatory 1% A. Yes,
19 answers that | have for Sage Investment Group. ia Q. Who was that?
oo t'm referring to interrogatory Number 17. o A. Aclually, | ran into a gustomer al -~ from whom t had
@ Now, if you could, just take a quick look through these ot waited on in Meljer and she asked me where | had been.
i3 and if you want to look through the whole document, e 1 told her that | fell and she said, “Ch, you neged to
23 that's fine with me, just to verify that it looks a3 call my guy,” and she gave me his cord.
2% familiar to you, but 'm asking specifically to took at I Q. When did you first start [reating with Mendelson
25 17 and verify that those are the trealers thal you K Kornblum?
Page 59 Page 61
1 treatad wilh as a result of injuries you suslained as & ¥ A. August ! believe it was, my first appointent, of 2014.
2 resultof this fall. Q. Do you know who paid lo have you see them?
2 A. lIdon't believe | ever went {o St. John Moross. * A, initially, my Workmen's Comp people had told me that
¢ Q. Okay. 4 they would pay for his consult, but would not pay for
5 A. Thatlooks like it's about iL. % nolthing else.
6 Q. Okay. I'm just going lo ask you some questions about & Q. Butlt's your understanding eventually alf of it was
1 some of these providers. Earlier, you menlioned your T paid through your redemption”?
¢ primary care physician and P'm not even going to lry to A. Yas, after | sued them.
2 say It, so''m just going o say Dr. P. Is that okay? 2 Q. You're stll currently treating with them, right?
w A. Thals fine. 3 A. Yes.
1 Q. When was he first time you trealed with Dr. P? i Q. When was the last lime you saw them?
iz MR. BARATTA: Object lo the form. ! A, January.
&) THE WITNESS: January of 2015 | believe. k] Q. This year?
s BY MR. STEINER: d A, Yes. 1seen him in January and | seen my pain
" Q.. Do you still currently treat with her? R management dactor, Or. Hall, in February.
s A. ldo. 4 Q. What day in February?
i7 Q. Who was your primary care physician belore that? A. The 6lh.) believe.
15 A. 1did not have one. Q. Do you have any appainkments 10 sce them in the future?
Q. Did you have a primary care physician at all before A. Yes.
her? Q. Do you know when those are?
N A. 16id during my marriage with Mr. McMiltan. 3 A, tcantell you. March 30th for Or. Kornblum and Dr.
Q. Who was that if you remember? i Halt, ! am due fo see her on March 10th.
A.  Actualiy. 'l take that back. Mwasnta primary ; Q. Okay. Ookland Imaging Diagnostic Center. did they just
care doclor. It was an OB/GYN doglor. R Jdo an MRI or something like That?
Q. Who was that? A Yes.
H
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4 Q. Do ycu know when that was? A therapy?
b A, April somelime of 2014, A, Mendelson Kornblum Physical Therapy.
3 Q. The Concentra in Fraser you menlioned you went lo @ 4 Q. Okay. So they handle it alt in-house?
Bl couple days aller the accident or the day after the 4 A, Yes.
& accident, right? 9 Q. St John Macomb, is that where your surgery occurred?
< A. Correct. E A. My surgeries, yes.
i Q. How long did you see them? 1 MR. BARATTA: | don't know if you're aware,
€ A. |wantlo say three weeks. ¥ M. Steiner. | thought ! mentioned that she had a
® Q. Did anyone refer you lo lhem? ¥ recent lusion.
19 A. My boss told me to go there. 10 MR. STEINER: } think you mentioned thal,
1 Q. What aboul the Concentra in Warren? i yeah. That sounds familiar.
[ A. 1have no idea. I've never been thera. I'm sorry. I MR. BARATTA: That's why she’s not in PT.
B The Warren location is Dr., Belfi. He's the Concentia [ BY MR. STEINER:
11 specialist that | was sent lo from the 14 Milo 14 Q. Okay. Let's talk about those surgeries. The first
18 focation. v one, who performed the first one?
16 Q. Andwould that lime be in the three-week period that [ A, Martin Komblum,
17 you treated with Concentia? 17 Q. Did he perform the second one, t00?
18 A. No. 1% A, Yes, hedid.
19 Q. How long did you treat with lhe Warsen one? 9 Q. Whendid the first one ocour?
) A. From, | don't know, the first week of March maybe, ko A. He also did a third one.
o second week. 1t was like second week of March and z1 Q. Okay.
=z stayed with them until | want to go see Dr. Komblum in B A. The first one was April 29th, 2015.
23 August. 1 Q. So you mentioned you started seeing him in August 2014,
kLl Q. Since going to see Dr. Komblum in August, did you see B What did he do In batwesn August 2014 and Apri) 2015?
25 any other physician other than Dr. Korablum's office? 28 MR. BARATTA: What did who do?
Page 63 Page 65
1 A. Between Concentrg and Dr. Kornblum? No, 1 don't 1 BY MR. STEINER:
M believe so. 2 Q. The doctor and you.
3 Q. What about after you first saw Or. Kornblum’s office, 3 MR. BARATTA: In referance to treatment for
4 did you ever see another physician? 4 her?
s A. Pve aclually seen several. They were like things @ MR. STEINER: Right.
& T that- T ’ ’ & THE WITNESS: "Not much: | would go'seo him
K Q. Through lhe Insurance company? 4 - every couple of months. | was seeing Dr. Hall every
8 A. Yes, the insurance, IMEs or whalever they were. 8 month lor pain management.
& Q. Right. Other han those, did you go visit any other ] BY MR. STEINER:
0 physician? it Q. What did Dr. Hali do for you in those couple months,
1 A. No. it every couple months?
= Q. Pure Haalthy Back, when did you first start lreatment L A. 1 see her every month. She’s pain management. That's
3 there? 12 where | have {0 gel my pain medication from,
i A. Thal was through Congcentra. X Q. So sha would jusl prescribe you pain pills like Morco?
3 Q. Sobelween the lime of the incident and seeing Dr. [N A, Yes.
i Korablun, you treated at Pure Healthy Back? [ Q. And the other ones that we lalked about earlier?
A. Yes.and al Flex Therapy or whatever that place was. : A. Yes. lhe Gabapentin.
% Q. Okay. Do you still do physical therapy trough Dr. Q. Did she do anything else?
Kornhlum? A. No.thal's all. She’s a pain doclor. Actually, 1
A. No. take thai back. She did. She gave me injections. |
- Q. So since you staried sceing Dr. Kormblum, he hasnl had did have injections. The steroid whalever kind of
you do any physical therapy? l injections, | had three of those wilh Dr. Hall,
A, Oh, no, Fve had physical therapy. 'm just not doing Q. Do you know when those occurred?
i any righl now. i A. 1 don't remember. [ was last year.
: Q. Okay. Who dig Dr. Kornblum refer you lo for physical Q. Wasil before or --
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Page 66

1t was after my second surgery.

Do you know what Dr. Kornblum did in your first
surgery?

My first surgery, he went thraugh my back and it was
supposed 10 be a couple of pins and that kind ol thing.
When he gol in there, it was nol quite as he
anlicipated and 1 ended up geiting a coupie of tilanium
rods or whalaver put in there.

Do you have any idea if those rods will need to be
removad at some point?

MR, BARATTA: Objection; foundation.
 THE WITNESS: They'll never be removed.

12 BY MR. STEINER:

uooa
133
s A
vooQ,
Pt
1% A

Did you get & second opinion before going through with
that surgery?

No.

How long were you in the hospital after that first
surgery?

My surgery was on the Wednesday and | believe 1 left
there Friday, two days.

Page 68

2 couple days, went back for a couple of days, so |
b believe it was like two weeks after.
2 Q. And how many appointmenis have you had with Dr.
4 Kornblum since that second surgery?
& A.  Approximately 10.
L4 Q. s it like once svery couple months or sumething like
1 that?
kS A. Yes. Sometimes him, sometimes his PA, 1don'l always
9 see him. .
w Q. And then did he schedule you for physica! therapy at
in that lime?
12 A. My physical therapy was six months after my second
13 surgery is when | started,
LL Q. How long were you in physical therapy for?
15 A. 1want lo say like two months,
”w Q. Then following that, did you just conlinue fo see Dr.

Vv Hall for the pain management?
1% A. No, I've never been able to stop gelling pain
19 mansgemenl.

k] Q. |understand. 'm saying afler your physical therapy
was completed after those couple menths, whal did you

Q. Following that surgery, how often would you follow up
with Dr. Kornblum? do?
A. Following that surgery, | had another surgery the bR A, We had lo stop physical therapy. It was never really
following week. kL) completed because of the pain level thal | was in.
Q. Okay. Was that planned? 25 Q. So from about elght montlhs after your second surgery,
Page 67 Page 69
1 A. Yes. llwas my secand surgery. 1 you stopped lreatmenl untit your third surgery; is thal
2 Q. Okay. And Dr. Kornblum performed that, right? 2 right?
a A Yes. 3 A. Cormect.
4 Q. Andwhat did he do in that surgery? 1 Q. "When was your third surgery?
3 A. Actually, 1 had two surgeons there. 1hada general 4] A. December 21st of 2016.
& surgeon who was Dr. Hariis | beliave his name is. They s Q. And Dr. Kornblum performed thal surgery?
? went through my stomach and atteched more bars, so Dr. K A, Hedid,
¢ Hareis ended up having to move everylhing out of the # Q. What did he do?
@ way and Dr. Kornblum did his thing on my back. @ A. 1cellit adding wings. He extended the mutal bars ta
n Q. So that was inslolling more rods in your back? 18 T fuse -~
i A. Yes, more hardware. it Q. Tofuse these -
: Q. How long were you in ihe hospital following thal cou A. The verlebrae, yes.
13 surgery? I Q. Did Dr. Korblum mention whether or not he thought the
a4 A. lwentin on May 6th for the surgery and i believe that " surgery after the sacond surgery was successiuf?

was a Wednesday, so ! think I didn't get out untit
Saturday on that one, 50 lhat was three days.
Excuse me one second.
(Discussion off the record.)

8Y MR. STEINER:

Q.

A

How long did you follow up with Dr. Kornblum after thal
surgery? '

I believe it was iwo weeks. He wanied to see me i two
weeks. Since both surgaries were only & week apart
from each other, you knaw. il was fike t really went.
had the surgery. stayed there a couple days. came home

J_ﬂ

Y A. - He felt that the surgery went well and we would have o
ti wait 1o see how | recovered.
v Q. Okay. Has Dr. Komblum expressed that he believed this
2 third surgery went well as well?
A. He's very happy wilh the third surgery. yes.
Q. Has your pain gotten better since you've gong through
these surgeries?
A.  Eventually, yes.
Q. Are you required lo use crulches. a brace, walker,
anything like tha?
A. [have a beace al home and | also have -~ I'm not sure
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Page 10

what it's.called, but it's a bone stimutator that |
have to wear every day for 30 minules. I's like a
battery aperated unit.

Page 72

Q. Being a wailress, you mentioned that you had to bend
over and casry heavy ubjects, right?
A. 1 didn't nention that | bent aver, bul yes, ! do carry

4 Q. Bul you don't use any walking aids, right? i five, six plates on my arm which tends to be heavy.
s A, Na. s Q. Did you ever have problems with your back before?
& Q. Whatis your back brace called, if you know? & A, Of course. My back ached. I'm on my feet all day for -
¥ A. 1Us a back brace. It has metal rods in there. It's a i six to eight hours,
2 black, heavy-duty orlho back brace. & Q. How long had thal been a problem?
L4 Q. Where did you getit? . 4 A. I'm 56, 50 Y've had three children, I've had backaches
n A. The supply store. 1 had o go in there and get e for 20 years, nothing that has kept me from working.
11 measured for it. 1 Q. Has any doctor told you that you are permanently
34 MR. BARATTA: Binson's. 1= disabled from working?
IR THE WITNESS: Binson's. i MR. BARATTA: Objection; asked and answared.
14 BY MR. STEINER: 14 She lestified regarding bpplying for and being granted
15 Q. Was that prescribed to you by Dr, Kornblum? (4 first time Soclal Security Disability.
14 A, Yes. 16 THE WITNESS: 1 already answered it so -~
1 Q. How often do you wear it? i BY MR. STEINER:
1% A. Whenl need to. 1 Q. So it's your understanding that you cannot work?
19 Q. How often is that? 19 MR. BARATTA: Asked and answered.
w0 A. Depends on what I'm doing. Semetimes I don't have to iag Go ahead. Donna, you can answer.
2t wear it at all and if I'm doing my housework, then yes, .t THE WITNESS: At lhis time, the doctors have
Ead 1 do i1, you know, to try and keep my back stil. 22 stated that | am unable 1o work due to my back
o Q. Sait's as needed? o3 condition.
22 A, VYes. =4 8Y MR. STEINER:
25 Q. Did Dr, Kernblum prescribe that bone stimutator? krd Q. Do you believe you'll be able lo work in the future?
Page 71 Page 73
1 A. Yes. 3 A. TYhat's the fulura. | hava no idea what's going to
o Q. Whaere did you get that? 2 happen tomorrow. 1 only know whal’s happening now, so
3 A. His office. 3 no.
Kl Q. And do you have any idea what that does? 4 Q. Are you oplimislic that you might be able to work
s A. s supposed lo stimulate bone growth, again?
é Q. Okay.” Doyou slilf use it? & MR.- BARATTA:. Objection; relevance.
7 A. Every day for 30 minutes. ? You can answer, Donna.
8 Q. When did you first starl using it? s THE WITNESS: My income is $616 2 month. Do
8 A.  Three weeks after my third surgery. ¢ you think | would like lo go back 1o work? Yes.
n Q. Sorecently? 1 BY MR. STEINER:
1 A. Yes. in January. 4 Q. Did you ever take any pain medication for any reason
w Q. Have you ever heard that you've had arihrilis in your i bufore (his accident?
13 back before? v Nope. Qccastonal Motrin.
15 Yes. 2]

And when is the first lime you heard that?
Dr. Belfi told me when { had the MR! done.
When was that?

Aprit.

>o»0 >

MR. BARATTA: Asked and answered. Go ahead.

THE WITNESS: Aprit of 2015. 'm sorsy.
2014,
BY MR. STEINER:
Q. Has any doclor told you thal you've had degeneralive
conditions?
A. Yes. Dr. Belfi and Dr, Kornblum.

No.
Prior 10 this incident, did you ever have any problems
wilh your back thal required medical treatment?

A
Q. Any prescriplion?
A
Q

A. Ngpe.

Q. Any pain thal we haven' aiready discussed in your
back?

A. No.

Q. Onthe dale of this incident, were you trealing for any
medicat condilions?

A. No.

On the dale of this incident. were you taking any

P
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Page 74

medication?
No.
Presently, are you doing anything other than medication
to alleviate your pain? '
MR. BARATTA: Asked and answered. She wears
a back brace, she's gol a TENS unit and she takes
Norco.

Page 76

accident?

A. No.

Q. Before this incident, had you been hospitaiized for any
reason other than for your children?

A. Yes, ! had a laparoscopy and | had a partial
hysterectomy.

Q. What's a lapargscopy?

& MR. STEINER: Okay, those are three things & A. It's where they go lhrough your naval with a scope and
@ that she did mention. & . check it out to see whal needs to be done.
12 BY MR. STEINER: i Q. Whal was lhat in relation t0?
1 Q. Butis therse anything other than -- i A. | had endometriosis.
12 A. My doclor doesn'l want me to do anything at this time 12 Q. When was that?
13 except heal, 1% A.  taclually started in like ‘06, '97, the pains all
14 Q. Okay. So nothing else? 2 started.
1% A No, 35 . Q. What hospital?
16 Q. Do you recall any porticular incident after this fal 1€ A. St John Moross. So actually, you know what, that's
17 that aggravaled the painin your back? 17 when | went to St. John Moross.
18 A, Everylhing ! do aggravates the pain in my back. 12 Q. Before this incident, did you ever see a physical
e Q. Like what type of activity? B therapist?
2 A. Standing, walking, silting, sleeping, bending. I's 20 A. Yes, when } injured my shoulder in 2000, | seen the
«u constant paln every day. <1 Concentra physical --
o2 Q. Afier this incident, did you ever have a slip and fall? a2 Q. Any other incident?
22 A. Nope. 23 A. Notthat! can recall.
24 Q. Any automobile accidents after? R Q. Before this incident, did you ever have an MRI, CT
25 A. Nope. 25 scan, anylhing like that?
Page 75 Page 77
t Q. Any visits-to the emergency room olher than related to 1 A. No.
o this incident after the accident? 2 Q. Have we pretly much covered all your ireatment for
3 A. tve actually been to urgent care since this accident. 3 after the accident?
9 Q. Forwhat? 4 A. 1believe so. Everything was pretty much done and
& A. | had an infected tooth that fequired antibiotics and 5 ordered through Concentra or through Mendulson Korablum
A that was a week ago Friday. so whatever date that was. @ and a couple of vislls to Dr. Panthanji.
K Q. Whaturgent care was il? ? MR. STEINER: Let ma just go through my notes
8 A. Roseville Urgent Care. ¥ real quick off the record. 1hink 'm Jusl about
¢ Q. Afler this Incident, have you done any surgeries ¢ done,
0 unrelated lo this incident? 0 (Short recess.)
11 A. Nope. t BY MR. STEINER:
14 Q. Have you ever visiled a chiropractor? 12 Q. Before he incident, did you have any hobbies.
43 A. QOnce. 1% activities, stuff you ilked to enjoy?
4 Q. When? id A. Ofcourse.
B A. Let's see. My sonis 33, so 33 years ago. 1 Q. What types of stulf would you do?
e Q. Do you remerber who that was (hrough? 14 A, lwas actually an a bowling team with a couple of the
I A. A chiropraclor lhat was on Ten Mile and 1-94 in pints from work. It hadn't been for a couple of years

Eastpointe.

MR. BARATTA: Lupo.

THE WITNESS: No. Nowickl or something fike
Ihat in the stidp mall sight there.

BY MR. STEINER:

Q.
A
Q.

Before this incidenl. had you had a slip and fall?

No.
Before this incident. had you had an aulomobile

because everybody jus kind of stopped wanting to go.
1 ysed lo go dancing. My grandsons - | have nine
grandchildren. So three of my grandsons play socces.
so | mean we always used lo scrow around with the
soccer ball.

Al tha time of the incident. | had twin
granddaughters that were a year old that | was
responsible lo lake care of them that | couldn’t even
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i do ihat because | couldn lift up anylhing, i was MR. GABEL: We're back on the record.
B fike 1 couldn't do nolhing. All {he time, “Nana, 2 BY MR. GABEL:
2 come" -- "l can't come." "Nana, come” -- “No, ] can't 3 Q. Ma'am, I'm going o jurmp around a litlle bil because
4 do that either.” Mr. Sleiner asked a lot of questions and I'm going to
= Q. With respeci lo the bowling, had it been a couple years ® do my best noi to go over those questions. | may, but
o before this incident that you - # 'm going to do my best not to do thal. Okay? What is
A. Yes. i your weight currently?
k4 Q. So wilh respect {0 the dancing, how often did you go & A. Right now?
dancing before this incident? ® Q. Yes.
i A. | actually hadn'l been for probably a couple of years i0 A, 163.
i eilher, you know. But it's all Ihings that | can't do 1t Q. And as  undesstand il, it was around {he 140s or so
2 anymore. | can't wear high heels. | wore three, i around the lime of the incident, right?
13 four-inch high heels all the time, so now if | dress lo 12 A. Corract.
L go anywhere, | have to wear {lats because | can'l even 1 Q. For whatever you postad on social media, we're golng to
Lt dress correctly. i ask you please do not delste that and we may foflows up
ig Q. Earier, you mentioned that you do baby-sit one of your 1€ with your attorney, but whatever it was. commentary you
v grandchildren at least every day, right? 17 mentioned, those photos, just leave it there.
12 A.  Yes. Well, three, four times a week depending on what is A. No ghotos just -
i the mom and dad's schedule is. 18 Q. Thenk you. Do you do Twitter?
- Q. Okay. Is that to accommodate a work schedule or 20 A. No.
i something like that? a1 Q. Do you do Instagram?
o A.  Yes. My son and his fiance work., o3 A. No. }c¢an barely do Facebook.
ox Q. Do hey pay yov or anything? PR Q. Allrighl. So you mentioned this chiropractor who was
4 A, No. It's my grandson. Do they pay me? No. 24 in Easlpointe. Is that the only chifopractor you would
25 MR. BARATTA: She should pay them. 25 have seen in the last 20, 26, 30 years?
Page 79 ] Page 81
i THE WITNESS: Correcl. Because | go to their 1 A. inthe lasl 34 years and that was lhe anly lime. 3
o house. . 2 was 34 years ago.
3 BY MR. STEINER: 3 Q. Was it one visit or a series of visits?
A Q. Okay. And you still see the other grandchildren as 1 A. |belisve ! went about five times.
4 weli? 5 Q. You tell us, what was the condition you went lhere for?
3 A:—Yeah, all the-time:-| have a great-grandchild coming - & --A: -When 1 had my middle son, } had-an epidural and it was
7 next month. K just to the poinl when | came out of the hospital, my
s Q. Congratulations. & friend, because my back was aching and --
A. So we'll have another baby in Ihe family. @ Q. So you're pointing lo your low back?
m MR. STEINER: Congratulations. Thank you. 0 A. Yes,
E Thatis all | have. 1 Q. Was that what you complained about for the five visits?
3 EXAMINATION BY MR, GABEL: 1 A. Yes.
* Q. Myname is Steve Gabel. | represent T&J Landscaping 13 Q. So epidurat is lypically an injection into the lpw back
and 'm going to ask you some questions aboul the 14 area 1o decrease pain, so you have your hand on the low
¥ incidenl we're here for loday. Same ground rules 1= hack?
apply. Okay? You have to answer out loud which I'm % A. Correct.
going lo ask you to answer out leud. Okay? i Q. And thal's ihe area you complained about?
A, Okay. . it AL f'mjus) standing here.
Q. Allihe other ground rutes Mr. Steiner discussed with LoiE Q. tunderstand. Bul thal's the area you complained
’ you apply to me as well. Okay? ; aboul. correct?
A, Okay. I A. Yes.
Q. "We just took a break for a second. Oo you need 10 lake : Q. To the chiropractor?
LA another break belore we go ahead? % ¥ A Yes
A, | aclually do. § L Q. What did he do. manipulate the back in some way?
{Shoit recess.} § . A. Yes.
i
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1 Q. How did ha do hat? Q. Correcl, In the five years before.
2 A. He had taken x-rays and then he pul me on lhe bed thing < A. No. )
a and adjusted my spine 1 guess. : Q. Any pain medications you filied at these wo locations
L Q. Did he glve you a diagnosis? 4 -
k] A, No. i A. - No.
4 Q. Whal were (he pharmacies you wenl to prior 10 this & Q. --you have to let me finish the question -- inthe
1 incident? | know you mentioned a few, but I'm going 7 five years before?
2 back in time in the five years before this incident. £ A. No.
@ A. Five ysars before the incldent? ¢ Q. Are you right or left-handed?
w Q. Correct. w A. Right, but | do use my left.
1t A. |really was never sick. | can recall one visit where it Q. 6ut you're right-hand deminant?
12 1 had an upper respiratory infection. iz A. Yes.
3 Q. Justiell me.the name of 1he pharmacy, the naine of the i3 Q. Pior o this incident, had you seen a psychologist,
" place you went to, the establishment. vi psychiatrist or social wotker?
15 A. 1 would have lo say Walgreens at 12 Mite and Harper 3t A. No.
16 because thal was closest to my home. 14 Q. As!understand from your records, you smoke
17 Q. On 12 Mite? 17 cigareltes.
i8 A, Yes. Itsils right on the corner. 1% A. ldo.
la Q, Near Harper? e Q. And one record said you smoked 20 cigareltes. is that
k) A. OnHarper. 20 per day?
a2 Q. lidentify these by street and cross street and city, St A. Yes.
a2 so fhal's what 'm going to do. On 12 Mile, correct? b Q. Andyou tell me, | don'tknow. s that equivalent to
21 A. Yes. ' 2% one pack par day or more?
24 Q. Near Hurper? 4 A, Yes,
25 A.  Sir, it's on Harper. Nt sits right on the comer. i% Q, One pack per day?
Page 83 Page 85
i Q. Althe corner. What's the city? 4 A Yes.
< A, St Clair Shores. 2 Q. Has any doctor lold you that you should not do that
3 Q. Is here anolher one you went lo besides thal tocation? 3 because it's generally not good for you, seduces the
a A. 1 would have to say CVS that sits on -- It's on Harper K amount of oxygen in your bloodstream?
5 by 13 Mile Road. 5 A Yes,
6 Q. Again, what cily is that, St. Glair Shores? ¢ Q. Did a doctor tell you that it reduces the amount of
ki A. Yes. . ? oxygen in your bloodstream that could inhibit healing?
¥ Q. Was there anolher one besides those two losations you & A, Yes. Bul-
] just mentioned? “ Q. Hold on. So do you today still smoke cigareties?
1 A. Prior lo the tncident? 0 A. tdo.
n Q. Yes, In the five years or so. i Q. is it the same amount, one pack per day?
12 A. | don't believe so. @ A. Depends on what Fm doing.
11 Q. You mentioned you would go lo Kroger I think after this s Q. How often do you smoke one pack per day?
Bl incident, Did you ever go lo a Kroger pharmacy vefore w MR. BARATTA: Since when?
L this incident? - BY MR. GABEL:
IE) A. No. o Q. Currently, how often do you smoke one pack per day?
iV (Discussion off the record.) A. Probably every day.
8Y MR. GABEL: Q. Okay. Are you under any -- strike that.
- Q. Sowere there ony other pharmacies olher than the two Belore this incident, in the five years
you told-me about in the live years belore the before, were you under any written medical
incident? restrictions?
A. | don'l bglieve so. no. A, Ne.
.x Q. Did you have an exisling standing prescription. Q. Did you have any medical reslrictions on your diiver's
i3 cefillable prescription al these two places? license?
A.  Prior to the incident? A. No.
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Q. Did you have corrective lenses stated on your driver's
license?

A. | don't believe so.

Q. Belore this incident. you were telling us about some of
the hohbies and § know lhey were prior. You told us
about the bowling within five years prior. You told us
about dancing in the five years prior and obviously
caring for your grandchildren. Is there anything else
in the five years prior In addition to working lhat you
would do?

A. Isew. | have asewing machine, so I'm always making
things. In fact right now, F've just -~ we have my
greal-grandson's baby shower on this coming Sunday, so
've done like the flower arrangements, but it takes me
double fie time. You know, if  want lo paint my toes,
it takes me two hours because | have to do a liltte
bit, then stop.

Q. So olhsr than lhe sewing, do you think you kind of

1 Q.
4 A,
d Q.
B A.
i Q.
9
» A,
3y Q.
1n
2 A
1wQ
1 A.
v Q
15 A
17 Q.

Page 68

Did anybody give you a diagnosis as lo whal happened in
thatincident?

| didn't even go to the doctlor.

How did you get the air brace?

1had it. 1have lhree sons that played football,
soccer, wrestling. I have lols of stulf like that.

So you didn't get a diagnosis because you didn't go lo
a medical doctor?

Correct.

You didn't get any medical treatment for that; is that
true?

No.

Thal's frue?

Yes. .

Did you have any -- was il the cight or the left ankle?

My feft.

Did you have any instability of the left ankle
continuing on over the course of the year after that

1 had hit it on my car.

1o covered what your general hobbies wera? ie occurred?
] A. Yeah. I'm jusi a crafly kind of person, always have 2] A. No, it did nolhing, just unbruised and | was good to
M been, making curlains and -- ot go.
o Q. I'm going to move toward the Incident now and again, At Q. Soit healed after several days because you used the
3 Mr. Steiner has asked you'a lot of questions, so I'm 23 air cast --
et going 1o jump around a fitlle on that topic. Actually, 2] A, Yep.
<% prior to the incident, approximalely one year before 23 Q. You have o lel me finish my question -- and then you
Page 87 Page 89
) the incident, did you have ¢ slip and fall in the 1 were okay in your opinion?
2 parking ot that we have been talking aboul here? 2 A. Yes. lt look a week 1o 10 days for the swelling, the
3 A. Itwasn'ta slip and fall per se. It was | slipped. a black and blue to go down.
+ Q. You slipped, but you did not fall? 4 Q. When that happened, did you feel any problems in your
% A. Right s back at all?
2 Q. Was this in the parking lol we have besn tatking about? & A No
7 A. Correcl. ) 7 Q. Do you recall when you had the fast name McMillan
¢ Q. Were you exiting a vehicle? # having an incident al Meijer?
: A. Yes. ® A. Anincident at Meijer?
a Q. Were you out of the vehicte? " Q. Did you ever falt at a Meijer location?
] A. Yes. b A. No.
1 Q. Was itin the wintertime? 12 Q. You did not fall and hurt your arm or [all or hurt
H A, Yes. w yourself in any way at a Meijer?
i Q. Did you ¢atch yourself on somothing so that you didn't B A. No.
need to fall? 1 Q. Okay. When was it you were married lo My, McMillan?
i A, My door. the ¢ar door. EMd A. We got married February 141h of ‘97,
3 Q. Did you hurt anything as a result of that? Q. And then you gave us the end date. | apologize. When
A. My ankie. was that?
Q. Asiunderstand, the ankle hurt for 3 coupie of days or A. Scptember 2000 1 think.
a couple of weeks was it? s Q. You lold us about 3 domestic violence incident and so
- A. 1didn't work for about three days. I'm not yuing to particularly ask about that, but what
Q. Did you continue to have an ankie problem after that? 2 T want lo know is were you hurt as a resull of the
A. No. -l wore an air hrace to work for several days incidenl?
because my ankle and my whole fool was just black where d A. No.
: Q. You did not {all as a resull of that-incident?
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MR. BARATTA: Sure There's no-question.
({Short recess.)
MR. GABEL: Wa're back on lhe record.
aY MR. GABEL:
Q. You do not know exactly wheo T&J's would have fast been

b Do you know exactly what the lemperalure was at thot
time?

3 A. ltwas in the negative numbers.

Il Q. Do you know whether il was above freezing in the 24

o hours before the incident?

2/22/2017
Page 90 Page 92
A. No. 3 MR. BARATTA: You mean last before the dale
. Q. Did you hur your back at all as a resuil of that : of incident?
incident? 3 MR. GABEL: Correct.
4 A. No. 4 8Y MR. GABEL:
& Q. Whatwas the date of thal again? o Q. Thatwas the question, last before the moment of the
‘ A.. The first week of Oclober of 2010, & incident. You do not know that, do you?
K Q. Did you have 1o seek any medical care and treatment as 1 A, No.
B a result of thal matter we just described? 8 Q. {wanl 1o ask you aboul ihe lighling. So at 5:50 a.n..
@ A, Na. . ¢ was the sun still below the horizon?
to Q. Prior to this incident, did you ever seek care and 10 A. Yes, it was dark.
1 realment for drug or alcohot abuse? 3] Q. ltwas not twilight yet, correct? [
i A. No. 12 A, No. %
13 Q. So you said you ardived at the parking lot 6:50 a.m., 13 Q. That's correct? é
" correct? L A. Correcl. 'JS
1s A, Yes. 15 Q. Butyou described some lighls. Were there any other
s Q. Now, had you ever spoken to anyone from T&J's 16 lights? Was there light from any olher source, ambient
i Landscaping prior to this incident? 11 light, light from light posts at aii?
15 A, Yes. e A. Justthe --
e Q. When did you speak lo anyone from T&J's? ig . MR. BARATTA: Other than the door light she
~9 A. They would come into the restaurant, so we'd give them 20 described? )
“3 drinks or they would order food sometimes. =1 MR. GABEL: Correct, She slated thal
e Q. Now, when you talked to them, would this just be social oz already. } understand.
o3 talk? 23 8Y MR. GABEL:
Wl A. Yes. . 249 Q. Anything in addition to what you have said? Were there
Bs Q. Youwould nol discuss the ins and ouls of their work 25 any car fights, ambient iight from light posts you
Page 91 Page 93
1 activities, would you? 1 haven't mentionad?
2 A. No. 2 A. The back window that is in the rear of (he building, g g
3 Q. Solsitfairto say that you do nol know the scope of B} some form of night fight came through that, but it O O
" any work they ware 1o do, If any, at this location? i didn’l go past the window if that makes any sense. It m
& A. No. s was jusl luminating the window on the inside of he b F_n_(
v Q. s hat true, you would not know? 3 bullding. é <
T A. | would not know. 1 Q. Did you carry a flashlight with yowor a littte m
¢ Q. 1fwe were 0 ask you whelher you knew when they did & personal light? @ U
© any work at all in the winter of 2013 to 2014, woutd o A. No. o
1 you know that exactly without guessing? A0 Q. So there was enough light for you to navigate from your ‘< (wn
i A. No. 1 car if you wanied 10 to the buifding? 1t wasn'l z <
IS Q. I wewere to ask the means and mathods of the work and 12 totally black? g
13 exaclly how they did it and what they did and who was 13 A. No, it wasn't pitch black. O
4 there, would you know anylhing about thpse details 14 Q. 1want (o ask you about the conditions there at the O O
B without guessing? E time of the incident right before you fell. Okay? D> O
[ A. No. 2 A. Yeah =l >
Q. You did not have any agreement with T8J's, did you? b Q. Youtold us what you said about snow and ils condition. : J
3 A. No. Could i lalk to my attorney for one second? it I heard that, I'm going to ask you a few other things. Q B
DO
O T~
— NI
- O
a3
I

on the premises. would you?
A. 1donotkaow.

A. Hwasnol.
Q. Do you know whether il had rained at all in the three

INd L0:T¢
Nd BI-L¢:
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Page 94 Page 96
i days before the incident? i A. No.
8 A. 1don'trecall. K Q. Were they taken days later?
¥ Q. Do you know the exact amount of accumutation, if any, 4 A. They were token monihs laler.
4 of water, not snow, but water in the three days before? 4 Q. So months later. Okay. What was the purpose of taking
B MR. BARATTA: Foundalion. B the photos il they were taken monihs later?
© MR, GABEL: Only if she knows of course. 3 A. Mr. Baratta asked me if ) had any pictures of the time
T THE WITNESS: 1 don't know. 7 of the incident which 1 did not and rather than {rying
# BY MR. GABEL: 8 to explain this wall, that wall, this window, | went
? Q. Do you know the exact amount.of accumulation of snow & thera at 5:50 in the morning and tried to shoot the
10 without guessing within the three days before? 10 whole area with a different shot,
11 A. No. M Q. So you were using it just for the general description
2 Q. [If we were (o ask you the minimum and maximum within 32 of tha area, correcl?
(& the three days before, would you Know that? 1 A. Correct.
i A. No. e Q. And then you had a fist which desclbad things. Was
1% Q. You provided some photos at some point during the 19 the list -- what was the list about? Can you describa
16 course of the litigation. Mr. Baratta was kind enough 1 that?
17 to provide those. They're really dark. Do you know 7 A. The fist was showing where exactly each plclure was
18 the source where they are sittihg? Are theyon a 13 tocated on the building and where my car was parked at
i9 phone? A digital camera? L the time of Ihe incident.
] A. The reason why they are -- 20 Q. Okay. It did not depict Lhe condition at the iime of
1 MR, BARATTA: Answer his quastion. 21 the Incident? twas just to give some descriplion o
o THE WITNESS: | thought the question was -~ T Mr. Baralta and perhaps anybody else Interested at o
i okay. - 23 Tater point in time?
o BY MR. GABEL: 24 A.  Correct.
<% Q. Do you know the sourca? Are they on a digital camera, 35 Q. Aliright.
Page 95 Page 97
1 on a phone or something else? 1 MR. BARATTA: { believe the list was an index
2 A.  They were on my phone. 2 provided.
3 Q. Are ihey on the phons you currently have? 3 MR. GABEL: That's correct. We have that, 1
3 A. Notanymore, 1 get that,
5 Q. Have you stored them on a computer, the cloud or E-mail s BY MR. GABEL:
8 anywhere? & Q. I'mjust asking what il was and you've answered that,
# A, No, I copied them, gave them o my attomey and then ? So s incident way 2-21-14, Coriee1? :
K deleted thera (rom my phone. . . A, Correcl,
B Q. So you capied them, How would you copy them? * Q. 0o you secall at all whelher the lemperature aclually
1 A. | sentiito] believe Walgreens and | had copies made. Lo gol up into the forties within the day of and the two
3] Q. Did you E-mail them to Walgreens? t days before the incident?
$ A, 1 musthave. { believe --1didn'l do it. I'm not [ A. ldon't befieve so. It may have, but | don't believe
i3 like really lech savvy on that kind of stuff. 13 50.
L Q. So who did that for you to get it to Walgreens? H Q. Allright. Do you even know whether il rose up as high
E A. Ithink my daughter-in-law | believe. ¥ as 50 within the lime frame | described?
Q. Whois thal? What's her nama? 1% A. Absolulely not,
: A. Jessica. i Q. And when you said that your interactions with T&J's
- Q. taslpame? ® would be about more social things and not the work they
A. Livings. did, my queslion is after the incident, is thal also
Q. Now, why would they appear dark? Do you know withaut true, you did not talk to T&J's aboul the work lhey did
quessing? 1f you're going to guess, dont tell ine, after the incident?
They seem really dark. - A. Correct. Fve never seen them.
A. Because it was dark. [ MR, BARATTA: Since?
Q. Were they token tha morning of the incident, 5:50 a.m. P THE WITMESS: Yes. since lhe incident, I've
I and slightly beyond? ' - never seen any of them.
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belore this incident we're here for today and whal
we're here for today, did you have any discussions with
anyone at Grand Dimilre's or with anyone else about the
condition of the premises?

We complained afi the time to Tom.

Tom Chakani?

Yes.

That's the owner of the restaurant?

Yes, that the parking lot needed to be done correctly,
you Know.

- And you don't know what ha did or didn’t do -

i have no idea.

-~ with those comments you made, do you?

Some mornings our cuslomers would do it for us. )

But you don't know what Mr. Chakani did with that
information you gave him?

No.

And you don't know whether anyone was a recipient of
any of that commentary you made?

No.

MR. BARATTA: | don't understand the

question.

wd BY MR. GABEL:

2/22/2017
Page 98
BY MR, GABEL: 1
Q. And you haven't spoken to them eflher, right? 2
A. Correct, 3
Q. Doss the name Tom Caramagno sound familiar? 4
A. | think he might have been one of Ihe delivery guys. o A
Q. So you say delivery. What's the delivery, delivery for & Q.
what? i A,
A. Food. | mean Caramagno’s, | really don't know what 3 Q.
they delivered, but they were delivery people. a A,
MR, BARATTA: Do yout know who Mr. Caramagno an
is? Y] Q.
THE WITNESS: No. 12 A
BY MR. GABEL: 13 Q.
Q. If{was to ask you whether or not you know whether i A,
he's with T&J's, would you know that? 15 Q.
A, No. 16
Q. If1was to ask you what Mr. Cararmagno did or did not vz A.
do relative 1o this premises around February of 2014, L6 Q.
would you have any idea? Ay
A. No. e A,
Q. Did you go to a gym before this incident? 23
A. 1had signed up at Planel Fitness. 2
Q. When did you sign up there?
A, 2011 January. 4 Q.

Q. Were you siili going there as of 2014?

Meaning if you totd br. Chakani what you thought about
the premises, you don't know whethec he gave that

2>

prpor0P

>

oo PD

Page 99

No.

When did you stop?

1t was a year membership and | really didn’l even go.

So you stopped somewhere around January of 2012 perhaps
ot the latest?

Correct,

Did you go to any other gyms other than what was lalked
about in the five years prior to the incident?

No.

So (he Planet Filness was in what focation?

You can go to any location.

But the one you signed up at?

11 Mile and Schoenherr. i's Warren 1 guess,

You told us abaut the cataract surgeties. one on each
eye. | guass, two surgeries. Did you have any problems
with your vision prior 1o the incident?

No. You know, | should prohably nackirack on that. St
wasn't that | had a problem. 1 did wear contacls, but
at some point in lime, my optometrist said | needed my
cataract done,

Where did you gal the conlacls tfrom?

1 was gelting them at San's Club in the optomelry area.

Whal tocalion?

13 Nile, Roseville.

Ohay. Aller that incident you told me #bout the yeat

RENAISSANCE

i

1 A

3 Q.

4

5 A

i Q

ki

e A

* o Q

oA,

voooQ

1%

13 A

nooQ

1

[ A
Q.
A
Q
A,

¢ Q.
A,
Q.

Page 101

information lo anyone lo do anylhing?

1 don't know.

Okay. Was it aclively snowing at the lime of the
incident?

No, | don't believe so.

If 1 was to ask you the lemperalure af the time of the
incident, would you know?

No.

Were you on time to start work that day?

| was early.

You were carly. Okay. Which foot slipped if you
remember?

Which -~

So for the incident we're here far today, which foot
slipped; do you know?

[ don't recall.

How did you come downon lhe ground? Do you recall
lhat?

Straight on my lawer back.

And was the ground as you described packed down type
snow?

Carrect.

When you calied in to Ms. Buck, what did she do?

Opened up the front door {0 lel me in.

Did you get up undsr your 6wn power?
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Page 102 Page 104
i A. 1lded to get up and it was just oo slippery, 501 t Q. ODance?
2 ended up going on my hands and knees across lhe parking 2 A, No.
3 lot, . 3 Q. Sew?
1 Q. Soyoucrawled to what exactly? 1 A Yes.
4 A. The snowbank, the building. * Q. You still deal with your grandchildren. right?
& Q. Where you lell, there was no snowbank, was there? §  A. Yes. Mykids, too.
¥ A, No. 7 Q. Have you been on any vacations at ali since the
% Q. N was flat as you described, correct? 8 incident? A
e A. Correct. « A. No.
10 Q. So there was no EMS that day, was thera? 10 Q. Have you gons up north at all since the incident or lo
L] A. No. 1 the west side of the state?
1 Q. And you did your shift, correct? iz A, No.
13 A, Yes. You hava glasses. Why don't you wear them? 13 Q. Have you been to any major family events, any waddings,
i Q. They're actually not for reading. 12 anything like that since the incident?
iy MR. BARATTA: You can't ask him any 15 A, No, | don't think s,
16 queslions. 16 Q. Now, you said earlier under questioning from Mr.
Vi MR. GABEL: No, you know what? The lighling a1 Sleiner that you thoughl a truck might have come by on
[ is low in here. 1'm -~ no complaints. I'm not 8 a Thursday, but then ! think you said you were
10 comptaining. 19 guessing. So were you guessing with that answer?
A THE WITNESS: TheyYre sitling right there. 20 A Aclﬁally. no. Thursday was delivery day, We had
v Why Isn't he wearing them? E3] trucks there every day.
MR. GABEL: Thal's okay. I'm not 2z Q. So that may have heen a delivery truck?
3 complaining. I'm doing great. 23 A, I'msure it was. .
Bl {Discussion off the racord.) ] Q. Now, you don't know without guessing whelher thal was a
EL] BY MR. GABEL: 29 T&J's vehicle, do you?
Page 103 Page 105
i Q. So, ma‘am, after the incident, did you see any 1 A, No.
=z psychologist, psychiatrist or social worker? 2 Q. You told Mr. Steiner about some of your conditions
3 A. No. 3 prior to the incident. Did anyons ever use the word 1o
4 Q. And did you see any chiropractors after the incident? 4 you “stenosis" prior?
9 A. No. 4 A. No.
G Q. Do you remember filling out the Social'Security & Q. But they did use the word "degenerative™? | think you
K Disability form? The application you fill out, do you L talked to Mr. Steines about that, tight?
¥ remember {ilfing that thing out? L A. Nolprior.
” A. For disability? “ MR, BARATTA: I think thal's whal you
1 Q. Yes, your Social Security Disability. 1o testified to.
iR A.  Actually, | befieve my attorney filled that stuff out. 0 BY MR, GABEL:
1 Fjust went and signed il. iz Q. Do you remember somebody lelling you that?
L Q. One of the first questions is why, you know, why are’ 3 M. The fisst person to tell me that was Dr. Belli.
i you applying. Do you know what you said? BN Q. He told you he thought you had a degenerative lype
A. celerred lo the slip and [all, what had transpired 1% condilion, correct?
e A. Correct,

that day.

Q. Since the incident, have you been diagnosed with any
new ilinesses or diseases thal we haven't talked aboul?

A. No.

Q. Since the incidenl. have you had any new injuries that
we haven't latked about?

A, No.

Q. Since the incident, have you done -- I'm going 1o go
over a couple things you lold us -- any bowling at al?

A. No.

i
H
i

Q. . 'That's line. So at the parking lol whera the incident
occurred. you said the snow was flattened. How big of
an area was |hat if you can tefl us?

MR, BARATTA: The snow?

BY MR. GABEL:

Q. Let me be more specific. You sald thal. several limes,
that the snow was flattened. pushed down 1 think was
your word.

A. Yes.
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Page 106

Page 108

1 Q. How big of an area? Could you say inlerms of yards, : place you went that we haven't discussed for care and
feet, poriions of a football field? Could you describe - weatment?
3 hat at all to us how big an area |hal was around you? * A. {don't believe so other than the urgent care that |
-‘ A. Thearea that | was walking in? went lo 10 days ago.
3 Q. Right, from the point where you fell where you * Q. Tellus that. What's that urgenl care?
i described il as fatlened, how big an area was that? B A. | had an infection.
K A, Ifyou look out that window, it was at least o that ? Q. lIsthatyour
¥ house. 4 A, My toolh, yes.
B Q. Can you describe that in feet perhaps? ¢ Q. Okay. Othor than that, as It relates to this incident,
1 A, Like | said, it was like 70 feet lo where 1 had 1o i anything related to the back, were there any other
11 walk -~ 4 medical care providers hat you haven't told us aboul,
12 MR. BARATTA; You said 70 yards. tz anylhing else?
1 THE WITNESS: Did 1 say 70 yards? 11 A. No.
14 MR. BARATTA: You did. 14 Q. Any other pharmacies that we haven't discussed?
15 THE WITNESS: Okay. 2 A ldon't belleve so.
1€ MR. BARATTA: Do you want to change that? it Q. So lhe GVS that you told Mr. Steiner about after this
17 THE WITNESS: Yes. Itwas like 70 feet 17 incident, can you leli me the streel thal one is on?
18 from -- ) R A. s 11 Mile and Harper.
ig BY MR. GABEL: 1o Q. Cily?
29 Q. In any direction from you? o A. St Clair Shores.
1 A. No, from where -- where | got out of my car to where | 2 Q. And the Walgreens you lotd him aboul, what street is it
2z had ta enter, it was about 70 feet. 54 on?
3 Q. Solet me ask my question. From where your body ended A. There's one al 12 Mile and Harper.
24 up, if you were 1o look around you, 70 feetin all Q. Whatcity?
2% directions, is that what the condition was, flattened A. St Clair Shores.
Page 107 Page 109
t type snow? 1 Q. s there another one?
2 A, Not 70 feet all around because there was a brick wall B A. Ive gotten them at the Walgreens down here on Graliol.
3 behind me. 3 Q. On Gratiot?
9 Q. Right. Other than lhat? e A. | think that's -
s A. Yes. | mean the whole complete area from tho driveway K3 MR. BARATTA: Probably Clinton Township.
$ coming in which was another 70, 30 feet to the 70 feet L] THE WITNESS: Clinton Township.
7 that | had to go to the 190 feet going along the + BY MR. GABEL:
8 building, everything was white, packed snow. ‘ Q. On Gratiot. What's the closest cross street?
k3 Q. Other than where there was a wall, correct? u MR. BARATTA: Metro Parkway.
10 A. Correct. There was a wall this way and the building By BY MR. GABEL:
i walls, but that's where the snow plows were all -- &t Q. Is hatcorrect?
& snowplowed the snow up. s A. No.
i3 Q. Well, when you say showplows plowed the snow up, that i MR. BARATTA: Or 15 Mile Road?
o was beyond 70 feet, correct? P i THE WITNESS: N, it's right here by the
I A. That was above the 70 feet against the buildings. : : hospital.
te Q. But not where you feli? t < MR. BARATTA: So the hospital is up on
v A. Correct. ’ Groesbeck and Harringlon.
L Q. Socan you tell me, were there any other medical care o THE WITNESS: So just like norh of
rr providers ather than what you lold Mr..Steiner since Harringlon. Thal's fike the only street that | know.
the incident? 8Y MR. GABEL:
" A. Everything that f've had done since the incident was Q. Isiton Graliol near Hasringlon?
either through Concentra or through Mendelson Kornblum. A. Yes,
17 | have nothing outside of that other than my primary Q. s that here in Mount Clemens?
L care. + A. |believe il's Clinton Township.
Q. But there's nothing else. right? There's no other o MR. BARATTA: Is il Gratiot or Groesbeck?

e

e ~[{;]§ ;1:@!;15:1:?-\&@3 ha

28 (Pages 106 to 109)

nsonreporting.com
313-567-8100

000272a

IINPTI0IST ] (6A@T/L/0 OSIN‘ £q AAATHOH

9 L10Z/01/L VOOIN A9 QEAIZDTT
€ L107/07/L VOOW £q QIAIADTY

(43

.

Nd LO

LE

Nd 81



I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Donna Livings

=
=
g
2/22/2017 =
Fage 110 Page 112
1 THE WITNESS: No, it's Gratiol right here. A. And the building at the back of lhe restaurant.
MR. BARATTA: Graliol and Harrington, thal is N Q. s that where you feli? Q
3 probably Clinton Township. 3 A. Inhis area here, yes. ~—
4 BY MR. GABEL: 4 Q. Ooes this picture generally depict the area where you @
" Q. Any other Walgreens? K fall on February 21817
é A. 1don't think so. Z A. Yes
1 Q. How about the Kroger, can you tell me the street that's i Q. Okay. We see some blacklop or asphalt?
3 on? i A. Yes. I=y}
e A. Kroger, P've had two locations, one in Easlgate & Q. 1fwe go back to February 21st, 2014, looking at all \Q‘l
10 shopping center. 10 the area of the asphalt in this bottom photograph, do :f&
n Q. What streel is that, Grafiot? L you recall whether it was snow covered as you dascribed e
13 A, Frazho and Gratiot, yes. = the snow? E_:)_‘
13 Q. On Frazho? 13 A. Completely snow covered. Y
u A. No, just north of Frazho, kSl Q. Soalt the asphalt we see in this boltom photograph and [Py
15 Q. So Gratiot north of -- Graliot near Frazho? 1% I guess the top for that matter because they're from
1% A. Correct. 1% virlually idenfical places, that would have been
17 Q. Ciy? 17 covered in saow, corfect?
13 A. Ibelleve I's Rosevilie. 14 A. Correcl.
1 Q. Are there any othes pharmagies other than the ones 1% Q. You mentioned very early in the deposition when Mr.
a0 we've gone over all together? By Steiner talked about the incident that you parked in
o A, Tve golien Norco at the Kroger in Farmington Hills on i the first available spot. Can you describe what you
a2 11 Mite and Middlebelt. “ mean by that?
=3 Q. 11 Mile and Middlebelt in Farmington Hills? 2 A.  On anofmal day?
24 A.  Yes, Kroger. o4 Q. No. On this day, this morning at 5:60 a.m.,, you
35 Q. Where else? i indicated you parked your car in the first available
Page 111 Page 113 .
1 A. |think that's it. ! spot. Do you racall that? i
2 Q. Today, are you under any written medical reslictions? 2 A. Correcl. . g g
3 A. Notwritten, Verbal. 3 Q. Allright. Can you el me what you meant by that? O O
1 Q. Tell me what the verbal commentary is from your i A. From the wall hare where the dumpster is, the dumpster td m
Y doclors. > is behind this wall, so from that wall thare, it was = —
6 A. Notto ﬁk morerlhan ﬁyerpournds. % one, two, three, | believe the fifth parking area was é <
1 MR. BARATTA: Are you aft right? ? wheid | parked becausa one through four was a solid m
3 MR. GABEL: Yeah. | don't have anylhing ¢ snow mound up to the wall. U U
a else. Q. Mow, when you say snow mound, are you lalking about O"
i¢ MR, BARATTA: Canwe mark this? 1 have a few * stock piles of snow that a snowptow would push in the '*<: o
1 queslions. I back of a ot somewhere? z k<
i DEPOSITION EXHIBIT 1 b A. Yes. Z
i3 WAS MARKED BY THE REPORTER 1 Q. Okay. | want you to draw or delineate for me - lel's O
i FOR IDENTIFICATION, R do it this way so it's nice and easy. O O
1h EXAMINATION BY MR, BARATTA: A. Delineale? > O
18 Q. Mrs. Livings, I'm going to show you what's been markod . Q. Badchoice of words. I'm sorry. | want you lo draw ~ >
1 as Deposition Exhibit 1 and { think ¥m going to for me a tillle rectangle about this big where you : ~1
cancenirate on Ihe botton photograph on this page. Do parked your car in (he top photograph thal moming. < T~
you see that photograph? A, flwould be right here. b 8
o A. ltdo. Q. Okay. Now, can you see the employee enlrance door that (e Ty
ot Q. Do you recognize what's conlained in that? ot you were heading into that morning in fooking at either —_ 8
- A. Yes. . of these photographs? ~ ek
i Q. Whatisil? A No. AR |
i A. The back wall of Ihe properly. Q. Can you give me an approximale idea of where itis? [UN] W
Q. Okay. Just poinl with your finger. NS
R
~1
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Page 116

Q. The snow is six inches deep and il's hard packed. My

A. Backinhere.
Q. Would it be closer to this light-colored truck we see? 2 question is if you know and only il you know, il
2 A. It's behind that fruck. _ 3 someone had been in there lo plow the lol, how come the
4 Q. Okay. So the entrance would be somewhere behind this Kl snow was that deep?
“ light-colored teuck we see in the photograph, the 5 A.  When the lot was plowed, it was never plowed fo the
4 vehicle that's on the lefl of the two that we cen see? 6 ground and saited.
K A Yes. 7 Q. I'm going lo slop you there. When you say il was never
¥ Q. Alrght. So then when you said 70 yards and you ] plowed down lo the ground, are you talking aboul
@ changed it to 70 leet, the distance from your GaF o February of 2014 or are we talking aboul a different
B approximately to this door you're estimating is about L time period? .
() 70 feat? n A. It was an accunwlation over a time period.
L A.  Yes, | think maybe 70 feel. 12 Q. ltwas a bad winter, right?
Q. You were on your way to work for your scheduled shift 13 A. Correct,
that morning? @ Q. Record snow?
A. Yes. 1% A. Yes.
1o Q. s this the only entrance that was available and open 16 Q. Sogoahead.
37 for you lo use that morning? 7 A. Originally, like when he snow first started, they
A. Yas, the employee entrance. 18 plowed. Everything went up against lhe wall. Then the
Q. Now, you described | think one of these genllemen were an snow would come, but they wouldn't comie until, you
S asking you lo eslimate the depth of the hard packed 2e know, 10:00 o'clock in the moming, so all of the cars
at snow (hat you described in your deposition. 1 think 21 and everything coming in would start packing the snow
o you said - refresh me. 22 down. So when they would conte lo plow, they would only
9 A. Aboul six inches. 23 plow whatever was brushed up, o the rest was -- then
) Q. Aboul sixinches. Okay. Bul you also said that you 21 the next two days, whenever it snowed again, it would
as had seen or knew that T&J had been on the premises and 2 snow and cars are coming in and you kept getting these
Page 115 Page 117
t plowed this lot we see in £xhibit 1, correct? 1 futs packing this siuff down. They naver scraped to
® A. Yes. 2 the bottom, so It just kept accumulating over time.
1 Q. Soifyouknow -- 3 Q. So you're describing a gradual process over a course of
4 MR. GABEL: Lelme just objact. | think she 3 the winter?
5 said she didnt know exaclly when they were tast there. s A. Correct.
& MR. BARATTA: Right. 1 didn't mean to imply & Q. Thank you, Prior to your inciden, are you aware of
U she did in my question. 7 anyone else slipping and fatling in this lol that we
2 BY MR. BARATTA: 8 sae here in Exhibit 17
. Q. Just the fact that they had plowed lel’s say somelime 9 A. Yes,
1o prior to your incident in Febevary of 2014, were you 1 Q. Who? .
it aware of that? n A. On February 20th, Thursday.
S A, Yes. [ Q. The day before?
i Q. Theguys would come in and ask for a drink, maybe get 13 A. Yes.
something to eat? L] Q. Who?
A, Yes. 15 A, Dave, the owner's brother-In-law who is a cook.
Q. Aadin the front of 2014, do you remembes the snowplow s Q. Okay.
guys coming in on more than one occasion? 7 A. He fell as he was entering ihe building.
A. No. Q. Oo you know if Dave was hurl?
i Q. Do you have any idea how there could be six inches deep 1 A. He hurt his elbow.
worth of snow in the lot if they had plowed? * Q. Do you knaw if he sought medical ireaiment for that?
A. Okay. Prior to the incident? A. Phaveno idea.
Q. That's a bad question. I'm trying to figure out how to Q. Didyoutaklo Dave about his slip and fali?
askit. 3 A. Yes.
The snow is covering the lot? Q. What did Dave say to you? .
A, Yes. A. He was pissed. He was trying 1o open up the door and

ReNAISSANCE T
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Page 118 Page 120
1 there was so much piles of mounds of snow around the i Q. Are you aware of anyone else who stipped in this lot? %
door, as he slepped on it to go in the door, he ended - A, That Friday, a customer lell. @]
¥ up going down. 4 Q. Was it in this lot we see here in Exhibit 17 Py
4 Q. Are you aware of anyone else who slipped and fell in i A. She actually slipped -- they both stipped down in this @0
B this ot prior lo your incident during the winter of & area here. @
¢ 20147 B Q. You're pointing to lhe left of the pholos we see in
K A. Not prior. 1 Exhibit 17 §
Q. What about after your Incident? s A, Yes.
¢ A.  Afier, on the 23rd, Sunday. Q. Canyou say that again? \01
19 Q. Of February? 10 A. Yes. »ﬁ
1t A Yes. 1 Q. No, your answer again. You were. We were lalking over i,e
12 Q. Okay. a2 each other. | just want it clear on the record. Tell (A
13 A. Tom Chakani fell in the back parking fot on his way to 13 me about the circumstances of this lady falling 1o the é
kRl his vehicle., 4 left of the photo.
&3 Q. Do you know if Tom was Injured? 1% A. She was walking 1o her vehicle and she slipped on the
18 A. have noidea because | didn’t work anymore. | didn't A pavement and ended up going into the road.
¥ see him. 1 Q. And you heard aboul this from?
1% Q. How did you hear about it then? 18 A. Debra Buck,
e A, Debra Buck told me. 19 Q. Any other slip and falls you're aware of on the
o Q. Do you know if Tom -- did T ask you if you know if Tom kA property during this winter?
an was hurt? 2 A. Acustomer.
- A. Yes, you did, but | have no idea. She said he hurt his T Q. Another cusiomer?
o3 arm. 23 A. Yes, on that fFriday.
24 Q. So brother and brother-in-law both hurt their arm or B Q. And how did you obtain this information?
28 elbow you pointed to? 25 A, Debra Buck.
Page 119 Page 121 !
1 A. Yes. H Q. Tell me what you understand about thal,
2 Q. Do you know any of the facls surrounding Tom's fall? o A. Thal she had fel} in the parking lot on her way-to her g g
.3 A. Justihat he slipped on the ice when he was going to 3 car in the aclual parking Jot. O
Ll his car. There's more. Ll Q. Are we lalking about two cuslomers who fell fo the left m O
$ Q. There are more people who fell? 8 of the pholograph? — m
& A. The saine week, g A, One is the server. Maria works there, There was a é 2
Y Q. Goahead. g customer who fell,-also; and it's my understanding-that
3 A. Pmnot sure if it's Tuesday or Wednesday -- & there was an incident repost on that for the customer U m
- Q. Of the next week? - on the Friday. o U
1w A Yep. 3y Q. Did you ever discuss with any of the Chakani brothers “«w o
Q. Go ahead. whether or nol it was their obligation lo remove snow '“<
w A, Maria Isaac. 2 or de-ice the parking lot on lhese premises? Z g
1 Q. Whois that? 13 A, He discussed wilh me. O
14 A. Asever. She fell In the parking lol, bruised up all i Q. He being? O O
B4 her knees, black and biue where she went siraight down i A. Tom. D> O
1 on her knees. Q. Okay. 3 >
L Q. How did you find oul about that? A. The way Ihat the property works is il's broke up into : 2
A. Dehra Buck. square (oolage. Each business has their own square o ~—
o Q. Did Debra indicate whether or nol this woman sought feet. Mr. Sage's company lakes care of.everylhing in B 8
medical trealment? . the property. They do any fepairs. If there's o sewer o<
" A 1 don'tihink so, but she did show Debra the bruises problem. they bring in the contractors. IV their — DD
where she fell outside and Tom was again told he needed © -~ company thal does the snow, the grass, afl of that, He ~J S
L salt out there because Maria was actuslly on the i pays for aft of thal -- (o)) ~J
_sidewalk walking 1o her car when she fell. She like Q. Mr. Sage or Mr. Sage's company? U) w
sfippad off the sidewalk into the street, , A.  Yes. Mr. Sage’s company. [\ Rk
i - 3
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pPage 122

Paye 124

1 BY MR, STEINER:

e~

2 Q. Okay. What else did Mr. Chakani say about that?
2 A. They receive, | betieve, quarlerly bilting, maybe 2 Q. Do you have any idea of the specific contenls of that
i six-month bifling on whatever their square footage is 3§ agreement?
Q] that they are responsible for and they pay Ihat 4 A. My understanding is if the hol water healer goss, if
3 acgordingly. G there's a hole in the roof, if there's anything 10 do
¥ Q. And what was the reason that you were discussing this & with this specific building, Tom and Jamal Chakani took
3 wilh Mr. Chakani? 1 care of that inside the building. Anything thal was
A. Ho shows us his business all the time. He showed us i outside of the building, they pald whatever Jim Sage
2 Ihe actual bifl and for that particutar one that | had 8 told them they owed.
0 seen, the whole parking fot was blacktopped. So he got 1] Q. Did you ever see that agreement?
1" his billing for that portion of his square footage n A. . Yes, ] said | seen the biil.
12 which was the whole around the building and in fact the 1z Q. Not the bill, the agreement.
13 store next doos to Grand Dimitre's is also part of our 1 A. No. l's not my business.
14 square footage. So he has to pay for that litlle area, 14 Q. Okay. So when you say that's your understanding, i's
15 also, but we don't have access to it. It's rented out. 5 based on secondhand knowledge through Tom?
15 MR. BARATTA: | don't have anything else. 16 A. ftwas based on the bill that he received in the mail
7 Thank you. 17 from Sage Indusiries or whataver -- investments,
18 RE-EXAMINATION BY MR, STEINER:, 18 Q. Righ, that Tom paid?
19 Q. Just a real quick follow-up. When was this discussion 9 A.  Yes, when he received the bil.
20 with Tom Chakani regarding the business model that he o0 Q. Do you know whether Tom ever 1alked with T&J. any
1 had with Jim Sage? 4 employeas?
s A. TFmsorry. | don'l understand the question. * A. Ifhe happened 1o be at the cash register whenever they
23 Q. When was your discussion with Tom regarding this 23 came in, of course. He would 1ake their order and, you
2 business mode] where cerlain businesses are rasponsible B know, socfal conversation.
25 for a cerlain square footage? 25 Q. Do you know if he ever talked business with them? I
page 123 Page 125
3 A, Allthe time. | worked there for 10 years. There L you don't kno;nl. that's fine,
2 really wasn't a bill that | didn't see or the girls 2 A. ldon'tknow.
3 dign't see. They ware always lefl out on the bar area. 3 Q. | know we discussed following your complaint to Tom
a Q. Okay. Butthat's you Jooking at bills. When was {his kl Ihat you didn’t know what Tom did with that
3 conversation that you had with Tom? 5 information, but what about with regard to any of thase
€ A.  Whenever he had the blackiop put in. 6 other Incidents that Jessica Buck relayed to you, do
" Q. When was that? K you know what Tom dig with that information?
# A. A couple years before | wasn't working there. § A. Her nome is Debra,
e Q. Soitwas prior 1o your f2li by a couple years? a Q. V'm sorry. Debra Buck.
LY A. Yes. " A. 1just don't want you lo get mixed up. { have no idea
i1 Q. Ws your understanding thal Grand Dimilee’s would pay t because | was nol working at that lime.
1% for these services? 12 Q. Do you know if Debra Buck reporied thal to Tom?
13 A. Illwas pad of their lease agreement. 13 A. Youwould have to ask her. No, | don't know.
ta Q. And do you have any idea the contents of that tease 11 Q. And you cerlainly wouldn't know if Sage Investment
&) agreement? 19 Group would ever have nolice of any of these incidents?
12 A.  Asfar as | understand, it was 2 20-year lease thal 1% A. Absolutely not.
17 they have. i Q. Okay. Did you ever go back 1o Grand Dimitee’s, | know
ts Q. Butdoyouknow the terms of who may be responsible for not as a wailress, bul lo go visil the premises
whal? i following your injury?
A. No. ljust- no, not speciﬁca!iy. A. Yes.
2 MR. BARATTA: Was your question does she knéw ’ i Q. How many times?
A. Evary time 1 went to Concentra. | would have (0 lake my

what the spacific pro-rata aftocation is lor this
lenant?

MR. STEINER: The terms of the lease
agreament with this tenant.

do-not-work slip back to Dimilre’s because | was
day-to-day. Originally. when t went on the Saturday
the 22nd. they told me to come back Wednesday the 25l
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Page 126

or whatever. 'm just guessing on lhe dates. So | had
1o lake my inilial report and give it to my employer,
no work until Wednesday, then I'd go back on Wednesday
and they'd say no work until Saturday and then I'd go
back on Saturday. So ! mean | was a day-lo-day they
said, you knovs, so that’s what we went wilh,

Q. Was it not untit Dr. Kornblum that he recommended
Social Securily Disability?

A. Dr. Kornblum did not recommend --

going through | believe.

BY MR. STEINER:

Q.
A,

Okay. And none of your prior physicians?
1 don't believe Concentra had anything to do with it.
MR. STEINER: | think that's all | have.

Thanks.

RE-EXAMINATION BY MR. GABEL:

Q.

Ma'am, on Exhibit 1 (hat you were talking about, could

you put an X and a circle in the spot that you fell?

1 Q. Was it through Concenlea then? I'm sorry. | don't b MR. BARATTA: That's one ol my two questions.
it recall. RN B8Y MR. GABEL:
i MR, BARATTA: What's your guestion, who A2 Q. Could you do thai?
recommended that she file for Social Security 13 A. Yeah. | would have lo say it was like - tike right
i Disabilily? 11 here,
15 MR, STEINER: Right. 15 Q. Andcircle 1. Okay. Thank you, Good. So you were
14 THE WITNESS: My -- I'm trying to think of 16 walking in the rectangle over o hal spot, correcl?
i his name. Jason, 17 A, Yes.
1A BY MR. STEINER: 1e Q. Okay. We talked before about T&J's and whether you
b Q. Jasonwho? I'm sorry. 11 knew or didn't know when they were lo come out. So you
A0 A. I'mirying to think. In August when 1 contacled 4 don’l know whal would lfigger them 1o come oul, do you?
* Concentra ond 1 told them | wanted a second opinion. B A. No.
N The information that ! was receiving from Concentra was ) Q. We talked about you thougiit that the snow was not
L] not going along with the pain. They kept saying w2 scraped down. You don't know whether or not T&J's
B muscular, muscular and I'm {ike this is not muscular. 24 could have scraped down 1o this asphalt, do you,
Y In August, | was threatened by Workmen's 2% without guessing?
Page 127 Page 129
i Comp. They told me, “if you go see lhis other doctor, 1 A. Can you repeat the queslion, please?
your case could change as far as what we are willing to B Q. Yes. You don't know whether T&J's could have scraped
3 pay anymore.” | said, "Do what you got to do because | 3 down {o the ground the snow. correct, without guessing? .
4 have to gel a second opinion.” So at that point is 4 A. The day of the incident, no, they would not,
- when | contacted an altorney, Jay Trucks & Associates 5 MR, BARATTA: No, do you kinow whether or
out of Clare, Michigan, and how 1 got their name was | s nol -- listen o his question.
7 just wnt ofi the computer, that name popped up and -1 THE-WITNESS: I-know.-It's like --
& that's who  tatked (0. BY MR. GABEL:
& Adter tatking to my attorney, Jason, | can't Q. ' talking about the snow season of 2013 to 2014 and
3 remember his 1ast name, but he said, “What's going on?” 1o In the weeks leaging up to your incident, do you know
I told him. He sald, "Why have you wailed this long?" i whether T&J's could have scraped down lo (he ground
L 1 said, "I didn’t even know | had a 28-day” -- | could L withoul guessing?
K have viert (0 another doctor 28 days after my incident. LR A. They could have, yes.
oA [ did not know that. So he was the one who suggested | b Q. You're nol a snowplow operalor. zre you?
file. 1t A. No.
< Q. You also mentioned that you stsrted visiling Dr. 1 Q. You don't know whether the blade would have been able
Kornblum in August 2014, right? i 1o get under the packed snow that you described, do
A. Yes. you?
Q. Was he the one that made the recommendation lo the A. flwould not have been able l0. no.
Saciol Security Disability thal you were disablad? Q. Hwould not have. Okay.
MR. BARATTA: You mean was he the physician A No.
who {estified? Q. And you don't know whether or not the facl that cars
MR. STEINER: Right. - had driven over the snow would have impeded Lhe blade,
4 THE WITNESS: Ullinalely, his reports is what + fight. from going down lo asphall level; correct?
was Wwimed over to Social Securily What led to that A. Cosrect.

(Pages 126 tc 129)
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Page 130

Page 132

: the square footage indicated, pro rata square feel, how

t Q. And even assuming for the sake of discussion thal the
¥ blade gol down to asphalt level, yous recognize that much they owed and what they prepaid?
B every bit of snow ¢cannot be removed, correcl? A. Yes.
4 A, Correcl, 1 Q. Did Mr. Chakant ever indicate that he prepaid for some
& Q. Because in Michigan there’s always residue of snow, ki common area maintenance on the property?
@ correcl? A. No.
7 A. Correct. i Q. 8utyou've seen letters like this before --
4 Q. And even if there's residue of snow, it can become ¥ A. Yes.
* packed again and become slippery? You understand that? Q. --wherein Mr. Sage or his company demanded money for
w A Correct. . ' 2 expenses related to maintenance of the subject
1 Q. And you understand the temperature fluctuation in it property?
12 Michigan, even if the blade gets down lo asphalt level, 1 A. Yes.
13 there can be a refreeze and a sligpery condition? You i3 MR. BARATTA: | don't have anything else.
L) know lhat, correct? 1 MR. STEINER: | think I'm all sel.
15 A. Corcect. Lz RE-EXAMINATION BY MR, GABEL:
L6 Q. And again, as il refates to exoctly what they did or [ Q. Youhaven'tseen nhy documentation from T&J's. have
1 did not do in the winter of 2013-2014, you do vot know 17 you?
18 vhat T&J's did, correct? 2 A. No.
18 A. Correct, ) MR. GABEL: Nothing further.
20 MR. GABEL: Okay. No further questions. (The deposition was conc!udad~al 6:10 p.n.;
2t MR. BARATTA: Matk this, please, Exhibil 2. ) signature of the witness was nol requested by counsel
R DEPOSITION EXHIBIT 2 : for the respeclive parties herelo.)
23 WAS MARKED BY THE REPORTER
EX FOR IDENTIFICATION.
5 RE-EXAMINATION BY MR. BARATTA: 2
page 131 Page 133
1 Q. We've marked Deposition Exhibit 2. I'm going to try i CERTIFICATE OF NOTARY
2 and make it 2s guick as | ¢an. The letlers thal you B
3 sald, the correspondence you sald you saw from Mr. Sage 3 STATE OF MICHIGAN )
4 to the Chakant brothers where you described that they A )SS
4 would owe certain things that ware done on the propery & COUNTY OF MACOMB )
5 and they would.ows their share of It, do you recall £ 1, Gail R. McLeod, Cenlified Shorlhand Reporter, a
K that testimony? : Nolary Public in and for lhe above county and state, do
2 A, Yes. * hereby certify that the above deposilion was laken before me
i3 Q. U'm going to show you what's been marked as Exhibit 2. K] at lhe time and place hereinbefore set forth; thal the
i Do you recognize that? 1 witness was by me first duly sworn to lestify to the truth,
1 A. ldo. Well-- 3] and nothing but the Yruth, that the foregoing questions asked
12 Q. Have you ever seen that letter, that specific letier 1 and answers made by the wilness were duly recorded by me
13 before? 3 stenographically and reduced to computer transcription; that
b A. Not this specific letter. L this is 8 trua, [ull and correct transcdpt of oy
35 Q. Okay. Have you ever seea a letter from Sage Investment stenographic noles so faken; and that 1 am aol refated lo,
- Group, LLC similar lo that letler? B nor of caunsel to either parly nor interested in the event of
" A. Yes, many of them. this cause.
Q. Okay. Thalleller indicales thal there are some
16 charges it looks fike from Detroit Edison, T&J
- Landscaping, generat maintenance, B.F. Domzalski it Gait R. McLeod. CSR 2901
<t looks like insurance and then laxes. : Notary Public,
- A. Correcl. Macomb County. Michigan
Q. Do you see that?
A, Yes. b My Commisston expires: September 23, 2017
‘ Q. And then you sce there's a Dimitre's restaurant with ; E

34 (Pages 130 to 133)
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Barch V. Ryder Transp Servrces Not Reported in N W 2d (2016)

2016 WL 6139110
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Cowrt of Appeals of Michigan.

Jack BARCH, Plaintiff-Appellant,
V.
RYDER TRANSPORTATION SERVICES,
Ryder Integrated Logistics, Inc,, and Total
Logistic Control, LLC, Defendants—-Appellees.

Docket No. 327914.
|

Oct. 20, 2010.
Van Buren Circuit Cowrt; LC No. 14-64026}-NO.

Before: K.F. KELLY, P.J., and O’CONNELI.. and
BOONSTRA, 11.

Opinion
PER CURIAM.

%1 Plainlil, Jack Barch, appeals as of right the
trial court’s order granting summary disposition 1o
defendants, Ryder Transportation Services, Ryder
Integrated Logistics, Inc., and Total Logistic Countrol,
LLC (collectively, Ryder). We aflirm. '

1. FACTUAL BACKGROUND

Barch testified at his deposition that he was employed as
a truck driver. On February 13, 2012, he was scheduled
to deliver ice cream to Ryder's facilitics. U was a snowy
day and Barch was aware that the parking lot was covercd
with “[light snow overwhat | figure was, you know. being
icy underneath.” When Barch arrived, he parked his truck
and walked across the parking ot to the office to receive
further instructions about where 10 unload it. There was
no clear path across the pavking Jot. Aler walking about
ten yards. he slipped and felt on his shoulder.

According to Barch, he went into the office and attempted
to report the incident, but the office employee would not
accept his report. The employcee ok Bareh's bitl of lading

and assigned him to a loading dock, where Barch needed
help to unload his truck because e was unable to reach
high enough to operate the doors. After unjoading his
truck, Barch arranged for another driver to complete his

next delivery.

As Barch drove out of the parking lot, he realized that
he had hurt his arm badly, and he stopped the truck.
Barch testified that he parked the truck in the middle
of the parking lat, “where the cars are parked for the
office.” and went in to speak with the office employee.
Again, the employee would not aliow Barch to fill out
an accident report, so he returned to his truek, called his
employer on his cellular phone, and created an accident
report Jor himself. Barch returned to his employer and
was eventnally diagnosed with a torn rotator culT in his
shoulder, which required surgery.

Barch filed a comphuint zlgeli\is\ Ryder, alleging thal
the hazard posed by the icy parking lot was eftectively
unavoidable because Ryder required him to park in a
certain arca and traverse the parking lot from his truck
to the office. Ryder moved for summary disposition,
contending that Barch could have chosen rot to confront
the hazard. The rial court granted summary disposition
te Ryder, conchuding that the danger was not effcctively
unavoidable becausc Barch could have chosen other
options than traversing the icy parking lat. Barch now
appeals. '

11. STANDARD OF REVIEW

This Court reviews de novo the trial court's decision on
a motion for summary disposition. Germen v. American
Ionda Motor Co., Inc. 302 Mich.App 113, 115: 839
NW2d 223 (2013). A puarty is entitled to summary
disposition under MCR 2.116(C010) if “there is no
genuine issuc as o any material fact, and the moving
party is entitled 1o judgment ... as it malter ol law.” The
wrial court must consider all the documentary evidence n
the light most favorable to the nonmoving party. MCR
2.116(GHS). A penuine issue of material fact exists il
when viewing the record in the light most favorable to the
nonmoving party, reasonable minds could differ an the
issuc. West v. Gen. Motors Corp. 469 Mich. 177, 183665
NW2d 468 (2003).
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Barch v. Ryder Transp. Services, Not Reported in N.W.2d (2016)

or that present “a substantial risk of death or serious
injwry[.]” 7 at 518. To be cffectively unavoidable, "a
hazard musl be unavoidable or inescapable in ¢ffect or
Jor all practical purposes.” Hoffner, 492 Mich. at 468.
“The merc fact that a plaintitT’s employment might involve

T ANALYSIS

*2 Barch contends that the trial courl erred when it
determined that there was no genuine isste ol material fact
regarding whether the hazard posed by the icy parking lot
was effectively unavoidable beeause Barch had no choice facing an open and obvious hazard does nol make
the open and obvious hazard effectively unaveidable.™
Bullard v. Odalwood Annapolis Hosp.. 308 Mich.App 403,

412; 864 NW2d 591 (2014).

but to cross the icy parking lol. We disagree.

A party may maintain a negligence action, including a
premises Hability action, only if the defendant had a duty
to conform to a particular standard. of conduct. Ridedle
v. Melouth Stecl Prods. Corp., 440 Mich. 85. 96; 485
NW2d 676 (1992). A premises owner has a duty to protect
invitees—persons who enter the owner's premises at his or

In this case, Barch failed to provide support for his
assertion thal he could not have pirked his truck in any
other location (o avoid the hazard, To the contrary, Barch
testified at his deposition that, as he was leaving the
facility, he parked his truck near where the cars parked for
the ofTice. Barch was not physically trapped. Additionally,
there was evidence that Barch had a cellular telephone

her express or implied invitation—{rom hidden or latent
defects on his or her property. Jd. at 90-91. The open and
obvious doctrine provides that the premises owner does
not have the duty to warn invitees of conditions “where
the dangers are known to the invitee or are so obvious that
the invitee might reasonably be expected to discover them
()" Williwms v. Cunningharn Drug Stares, Inc., 429 Mich.
495, 500; 418 NW2d 381 (1988).

in his possession and could have cither called Ryder to
report the conditions, sce Bullard, 308 Mich.App at413, or
called the office to make other arrangements to deliver his
-bill of lading and receive his delivery bay assigniment. We
conclude that the trial court did not err when it determined
that Barch did not present evidence showing a genuine
issue of material fact regarding whether the icy parking lot

INITPIETH GD0TE9 DSKIAXA

However, a premises owner may be liable even for open
and obvious daugers in some navrow circumstances.
Hoffier v. Lancive, 492 Mich. 450, 472; 821 NW2d 88
(2012). A tandowner may be liable if’ the open and obvious
danger has special aspects “thal dilferentiate the risk
from typicul open and obvious risks so as lo create an
unreasonable risk of harm{.}” Lugo v. Ameriiech Corp.,
Inc., 464 Mich. 512, 517; 629 NW2d 384 (2010). Special
aspeets include hazards that arc “effectively unavoidable™

was effectively unavoidable.

We affirm. As the prevailing party, Ryder may tax costs.

MCR 7.219(A).

Al Citations

Not Reported in N.W.2d, 2016 WL 6139110

£nd of Document

© 2017 Thomson Reulers. No claim 10 original U.S. Government Works.
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Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (2011)

2011 W1 4469529
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULLES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Mary A. WALDER, Plaintiff-Appellanl,
- V.

ST. JOHN THE EVANGELIST PARISH, af
k/a The Ordinary (Bishop) of the Roman
Catholic Diocese of Lansing in Trust for St.
John the E\lm.mge]ist, Defendant-Appeliee.

Docket No. 298178,
|

Sept. 27, 2011.
Genesce Circuit Court; LC No. 09-091572-NO.

Before: BORRELLO, P.J.. and METER and SHAPIRO,
1.

Opinion
PER CURIAM.

*1 Plaintlt appeals as of right the trial court's order
granting defendant's motion lor summary disposition
under MCR 2.116{C)(10). We affivm.

Plaintifl was on her way to help out with a bingo game
when she slipped and fell in defendant’s parking lot. She
broke her ankle and required surgery. On appeal, plaintiff
argues that the trial court erred in granting summary
disposition to defendant on the basis of the open and
obvious doctrine. Plaintill argues that there were “special
aspects” that nuade the icy condition ol the parking ot
effectively unavoiduble. Plaintilf contends that. in order
10 reach the aliernative rear entrance, she would still have
had 1o cross the icy parking lot [rom her handicap parking
spot: the allernalive rear-entrance area and alternative
parking ot were also ice-covered: and she was scheduled
to work and thus had to cross the ice in order to enter the
building. PlaintifT asserts that she raised a gentine issuc
of material Fact regarding whether there was a “special
aspeet” of the open and obvious danger that prechuded

sunmmary disposition.

We review de novo the trial court's grant of defendant’s
motion for summary disposition under MCR 2.116(C)
(10Y. Ofiver v. Smith. 269 Mich. App 560, 563: 715 NW2d
314 (2006). In Quinio v. Cross & Peters Co, 451 Mich, 358.
362-363; 547 N'w2d 314 (1996), the Michigan Supreme
Court explained the evidentiary requirements applicable
to MCR 2.116(C)(10):

In presenting a motion for summary
disposition, the maoving party has
the initia} burden of supporting its
position by affidavits, depositions,
admissions, or other documentary
evidence. The burden then shilts to
the opposing party to establish that a
genuine issue of disputed fact exists.
Where the burden of proof at trial
on a dispositive issue rests on a
nonmoving party, the nonmoving
party may nol rely on mere
allegations or denials in pleadings,
but must go beyond the pleadings to
set forth specific facts showing that a
genuine issue of material fact exists.
1 the opposing party fails to present
docwmentary evidence establishing
the existence of a material factual
dispute, the motion is properly
granted. [Citations omitted.]

“In general, a premises possessor owes a duty to an invitee
to. exercise -reasonable care to protect the-invitee from
an unreasonable risk of harm caused by a dangerous
condition on the land.” Luge v. Amerilech Corp. Inc,
464 Mich. 512, 516; 629 NW2d 384 (2001). However, a
premises possessor is not required to protect an invitee
from open and obvious dangers, unless there are special
conditions making the danger unreasonabie. /d. al 317 An
open and obvious danger is one that an average user with
ordinary intclligence would have been able 1o discover
upon casual inspection. Joyee v. Ruhin, 249 Mich.App
231, 23¢; 642 NW2d 36D (2002). This is an objective test.
and the court considers whether a reasonable person in the
plaintiff's position would have loreseen the danger. d. at
238-239.

%2 In lhis case, plaintiff does not dispute that the

jcy condition of defendant's parking lot was an open
and obvious danger. but she contends that special
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Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (2011}

aspeets of the condition crcated an uarcasonable visk
ol harm. A premises possessor has a duty to unclertake
reasonable precautions (o prolectinvilees if special aspects
of a condilion make even an open and obvious risk

unreasonably dangerous, Lugo. 464 Mich. at 517,

The trial courl prapetly granted defendant's motion for
summary disposition after determining that there was no
issue of material fact that plaintiff's claims were barred by
the open and obvious doctrine. This case merely involved
a slippery parking lot in winter. Although plaintilf claims
that she had no choice but to cross the slippery parking
fol to eater the building, plaintifl presented no evidence
that the condition and surrounding circumstances gave
vise to a uniquely high likelihood of harm or that it
was an unavoidable risk. Joyee, 249 Mich.App at 242,
Plaintifll could have parked in a different spol and used
a dilferent entrance. Other bingo helpers and participants
parked in the rear parking lot and used the rear entrance.
In addition. Charlene Flamper, the bingo chairperson,
testified that there were spots of ice in the rear area, not
that it was completely ice covered. Also, after plaintiff
fell, she got up and walked into tlie building, evidently
avoiding any other slippery spots.

Contrary to plaintills assertions, the evidence does not
indicate that the parking lot and the sidewalk area were
completely covered with ice: as was the situation in
Robertson v. Blue Waler Qil Co, 268 Mich. App 588, 590;
708 NW2d 749 (2005). Tn that case, this Court determined
that the plaintifl did not have an alternative. ice-frce route
from the gasaline pumps to the service station. Jd. at 593--
594. Consequently, the jee was effectively unavoidable. Id.
The evidence presented in this case does not support such
a conclusion because all of the parking lots, sidewalks,
and entrances were not covered in ice and because, after
she fell, plaimill was able to salely traverse an alternative
route to the entrance. The triat court properly concluded
that there was no genuine issuc of material fact regarding
whether there were special aspects of the open and obvious
condition that differentiated the risk from a typical open

and obvious risk.

Affirmed.

SHAPIRO. J. (dissenting).

#2 [ respectiudly dissent.

On February 27, 2008, plaintifT, Mary Walder, age T4, was
to work as a bingo caller at defendant’s church. ! Because
she had health problems for which she was prescribed
a handicap parking tag. plaintiT parked in one of the
parking spots reserved and marked for handicap parking
on the front side of the church, To get from the handicap
parking to the entrance, onc must walk across the surface
of the parking lot. There is no dedicated walkway or
sidewalk by which plaintiff or any other person could
avoid doing so. PlaintilT testified that she did not see any
ice in the parking [ot as she exited the car, but that on her
second step, she slipped and fell on black ice, She suflered
a bimallcotar fracture of her right ankle. Given the severity
of the fracture, surgery was required, and a plate and 10
screws were internally affixed to her ankle bones in order
to reconstruct the joint.

*3 The weather records reveal that on the day before

plaintifls fall, slightly less than two inches of snow felt.”

The snow was plowed sometime that day by a snowplow
company with which defendant contracts. At some point
after the snowfall, the temperature rose above freezing.
The following day, the day of plaintilf’s fall. there was
no precipitation and the temperalure remained below
freezing all day. Defendant's business manager testified
that his custodial staff salts the sidewalks and handicap
parking spots as needed, but will not apply salt to
any -poition of the parking lot other than the handicap
parking. even if they sce that it is icy. Defendant concedes
that they do not have the snowplow company apply any
salt at adl.

Plaintiff filed suit alleging that she slipped on black ice
and that defendant had negligently maintained its parking
lot by lailing to take any action to climinate or reduce the
presence of the ice despite a period suflicient to provide
defendant with notice of the condition. Defendant filed a
motion for summary disposition. The trial court granted
the motion, having found that there was no question
but that the hazard fclt within the “open and obvious™
doctrine. The wrial court further found no guestion of fact
that there was a reasonably safe alicrnative pathavailable
to plaintiff ut the time of her fall. thus obviating plaintills
claim that. even if the jee was “open and obvious.” it
was “effectively unavoidable.” as described in Lugo v,
Ameritech, 463 Mich. 312: 629 NW2d 384 (2001). Plainull
appeals. not from the trial cowrt’s conclusion that the
appearance of the ice was within the “open and obvious”
doctrine, but rather from the trial court's conclusion that
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Walder v. St, John Evangelist Parish, Not Reported in N.W.2d (2011)

there was a reasonably safe alternative path available to

her,

According {o the record, the church had two entrances,
one in the front and onc in the back. Each had an
adjacent parking Jot. There was also a side pz\rking fot.
but no side entrance. Charlene and Richard Hamper,
husband and wife, were at the church on the day of the
incident and on the day prior and each testified as o the
conditions. Charlene Hamper testified that on the day
before plaintifls injury, they were at the church and she
saw the parking lots on both sides:

We had to go over the day before for something, and
whoever had plowed the lot, T told my husband, 1 said,
Y don‘t know what they gol paid, but il it was 35, they
got overpaid.™ And he said “This is sad because,” he
said, “it's going to melt and it's going to be icy.” Thal's
what happened.

Charlene also testified as to the conditions the next day,
i.e. the day of plaintifPs fall and injury. She agreed that
her “predictions came to fruition.” She testified that she
and her husband parked in the back lot and that there was
black ice in that parking lot and that it was bad enough
that her husband got some sall out of his car Lo spread.
She testified that he did so “because we have a Jot of
elderly people. In fact we've had some fall.” When asked
il there was black ice in the front parking lot on the day
ol plaintills injury, she testified, 1 can swear there was
in the back.... [ was not in the front parking lot. But it
would be my assumption if it's in the.back, it's going {0 be
in the front.” * She testified that the black ice was worse in
the aveas where cars actually park because there are many
“indentations™ in the parking spots. She also testified that
she told “Steve,”? “you need 1o get somebody out there
[with a salt] spreader.”

*4 Richard Hamper also testified as to the conditions of

the parking ot on the evening of plaintiff's fall. He stated
that when he and his wife arrived at 5:00 p.. . the parking
lot “was in bad condition.” He further deseribed the lot
as “very bad. You had to be very careful. And it—it had
been salted on the sidewalk part of it but the parking lot
didn't indicate there had been any sut applicd to that.” He
conlirmed that he spread some salt that he keptin his car
trunk. Consistent with his wifc's description, he testficd
that “during the night before this bingo it had froze. and
iLwas ice. snow and-—ilwas just—il was just a mess.”

The majority concludes that Roberison v. Blue Water Oil
Co. 268 Mich.App 588, 590; 708 NW2d 749 (2003) is
inapplicable because “alter she fell, plaintilT was able to
sifcly raverse an allernative route to the entranee.” T do
nol agree. First, there is no evidence that whatever route
plaintiff took into the building after her fall was ice-free or
cven relatively so. Rather, there was simply evidence that
she did not fall again. The fact that plaintiff was abie to
traverse over an icy area without ralling, as, presumably,
did the other bingo helpers and participants, does not
remove this case rom the realm of Robertson, Indeed, itis
safe 10 assume Lhat the gas station in Roberisen had other
patrons that made-it into the building without falling that
day. but that did not preclude the ice from being deemed
elfectively unavoidable. To be elfectively unavoidable, a
hazard is not required Lo make everyone, or even a high
percentage of those who traverse over it, fall. Rather, il
simply means that everyone must traverse over or through
it. such that there is no way to avoid the risk of falling.
This is most evident from the example of an cffectively
unavoidable hazard from Lugo—only one exit for the
general public where the floor is covered with standing
water. Standing waler on a floor will not cause everyone,
or even, necessarily, any of the people traversing it, to fall.
It is effectively unavoidable because everyons must risk
slipping and fulling in order to exit the store.

For this simple reason, the existence of an alternative path
does nol, by itself, rectify the unavoidability. Rather, the
alternative path must nof include the risk associated with
the hazard. Thus, if (here are two exits for the general
public to use, but they are both covered with standing
water. the resul( is the same. Accordingly, the existence
of a back entrance to the church does not change the
unavoidability of the black ice hazard where there was
evidenee that black ice was also present at that Jocation,
The record indicates that it made no difference through
which entrance plaintiff attempted to enter the church;
they all exposed her to the risk of stipping and falling on

black ice,

The majorily's assertion that the ice was not effectively
unavoidable is based on its conclusion thut “the evidence
does not indicate that the parking lot and sidewalk arca
were completely covered with ice.™ I disagree with both the
majority's conclusion that this was factuaily demonstrated
and the majority's view that. i rue, it would be controlling
in this case. Richard Mamper was asked to describe the

000285a

9 L10Z/01/L VOO &9 QHATEIOTT
€ L10T/0T7/L VOOW £q IAIIDTY

(43

INd LO:
\d 81

Wdd19IETH 6 DQD/E/Y DSIAK AT NEDDIY

LE

7



I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Walder v. St. John Evangelist Parish, Not Reported in N.w.2d (2011)

parking lotand he stated “it was ice.” Charlene Hamper
testified that there was ice in the back parking lot and.
distinguished it from the sidewalk which had “spots™ of
ice. which is consistent with defendanlt's policy of salting
the sidewalks only. PlaintiiT testified that “there was a
lot of snow and ice™ in the parking lot and that the ice
in the parking lot had never been as bad as it was that
night. Even defense counsel referred to “the sheet of ice™
in his deposition questions. The sole evidence on which the
majority relies for this factual conclusion is the testimony
of Charlene Hamper regarding there being “spots” of ice.
However, this was a stalement that there were “spots on
the sidewalle ™ and testimony had already established that
the sidewalk had been salted, but the parking lot bad not.

*5 More important, I disagree with the suggestion
that, in order for ice to be actionable as an effectively
unavoidable hazard, it must be continuous and completely
cover Lhe entire surface of the parking lot. T do not agree
that the duty to make generally icy premises reasonably
safe disappears because invitees might be able to feap from.
non-icy area o non-icy area through a parking lot. An
obstacle course is not reasonably safe simply because it
is possible to get throngh it unscathed. And why we as a
state would find it more scnsible to encourage 74-year—
old women to Jeap over icy stretehes of parking lot rather
than encourage commercial premises owners Lo apply salt
to their lots elndes me.

Defendant's assertion that the existence of a side parking
Jot and plaintiffs failure o provide any evidence
regurding its condition precludes the condition from
being cffcetively unavoidable lacks merit. Even assuming
that the unsalted side parking lot was ice Irce—a
meteorological miracle o be sure—there is no side
entrance. Thus, even if plaintilf had parked in the side lot,
she would still have had (o traverse the icy avea around the
front entrance. In addition. defendant’s business manager
testified that he would expect that anyone who parked-on
the front side of the church would use the front doors.
Indeed, he testified that it would be “unreasonable™ for
someone ta park in the {ront of the church and then watlk
all the way around 1o enter through the back doors. Why,
then, is it anything other than unreasonable (o assert that
a handicapped individual should be foreed to utilize a
parking space on a side of the building with io entyance?
As Lo the back entraiice. there are no proofs that handicap
parking spaces existed on that side of the building. In

addition, plaintiff testified that she was unaware that the
back door was uniocked. Indeed, to determine if it was
unlocked, she would have had to park in back and traverse
over the icy area to check the door. Tronically, had plaintilf
done 5o and falicn while doing so, defendant would simply
have reversed the roles of the front und back entrances
in its argument and asserted that the ice in the pathway
to the backdoor was open and obvious and that the front
entrance constituted an alternative path.

Defendant's position seems to be that invitees must be able
to divine which entrances to any particular building ave
open and, as among the multiple choices, carcfuily inspect
each of them before deciding which entrance to attempt,
and woe be it on the invitee who happens to sclect an
entrance where, ultimately, the trial court determines that
a less icy entrance existed. To expect plaindifl, a person
who has been prescribed a handicap parking sticker, to
park further away from the entrance and walk a longer
distance around the building on the chance that it might
be safer is to stretch the open and obvious doctrine to the
point of farce. ’

Moreover, there are many businesses with entrances of
which the general public is unaware. Invitees are not
required to drive around buildings attempting to locate
every single entrance and correctly assess their relative
safety before embarking across a parking area Loward
an entrance. This position is even more absurd when
one considers that plaintily wenl fo the Jfrom door,
Why invitees should cver assume, uniess they have been
instructed otherwise, that 4 side or back entrance will be
better tended than a front/main entrance is dilficolt to
understand. Invitees ought to be ablec to at least assume
that all frontUmain entrances are equal unless there is clear

evidence Lo thecontrary. A In any cvent, the repudiation of
a defendant's duty to maintain a rcasonably safe premises
applies only where the hazards are “apparent on casual
inspection™ by an invitee, not where they are discoverable
by an invitee as a result of a detailed investigation.

Novotney v. Burger King Corp. 198 Mich.App 470, 474;

499 NW2d 379 (1993).

*6  Because plaintilT presented evidence that the icy
condition was cifectively unavoidable, | would reverse the
trial court’s grant of summary disposition and remand lor

trial.
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Walder v, St. John Evangelist Parish, Not Reported in N.W.2d (2011)

I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

All Citations

Nol Reported in N.W.2d, 2011 WL 4469529

Footnotes

1 At this point in the litigation, it is not disputed that plaintiff was an invitee.

2 The deposition pages provided only go through page 25, which cuts off the phrase "going to be in the front.” However, the
remainder of the quote is provided within the text of the brief and there is no contention ihat this was inaccuralely quoted.

3 It is unclear from the record who “Steve” is. )

4 For example, where itis svidence that one entrance has been plowed and another has not, or where orange construction
cones evidence potholes or other hazards around one enirance but not ancther, or even the existence of a sign advising
palrons to use a different entrance.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Page 1} Page 3 |
STATE OF MICTHGAN 1 TABLE OF CONTENTS :
INCTHE CIRCUNT COURT FOR THIE COUNTY OF MATOMB
2 WITNESS PAGE :
BONNA LIVINGS. 4 AYMAN SHKOUKANI :
Plaintff. y
- Case No. 2016-001519 NI 4 EXAMINATION BY MR. BARATTA: 6 :
HON, EDWARD A. SERVITTO 1 EXAMINATION BY MR. STEINER: 29
SAGES INVESTMENT GROUP. 1LC.n u EXAMINATION BY MR. GABEL: 42
‘Michigan limited lability company. and 9 RE-EXAMINATION BY MR, BARATTA: 43 |
T8I LANDSCAPING & SNOW RENMOVAL. INC. @ 10 ’
Michigan corporation, 11 EXHIBITS {
Dufendants, 1z
' 13 EXHIBIT PAGE H
14 (Exhibits attached to transeript)
15 i
The Deposition of AYMAN SHKOUKANL 18 DEPOSITION EXHIBIT 1 23
‘Taken at 25800 Notihwiestern Highway. Suite 400, 21 (CAM) v
Southficld, Michigan. 1y DEPQSITION EXHIBIT 2 37 H
Commeneing al 2:08 pa., 12 (Lcase Agreement)
“Finnsday, Mureh 23. 2617, 0 H
Belore Lisu M. Fix, CSR-3821. z1
o
25 |
é.
Page 2 Page ¢ *
1 APPEARANCES 1 Southfield, Michigan
2 2 Thursday, March 23, 2047
1 CHR IS'I'&)I’H ER R.BARATTA, ESQ. 3 2:05 paw. 2
4 BARATTA & BARATTA 4 * d * «l
5 120 Marker Strect 5 AYMAN SHKOUKANj, :
6 Mount Clemens, Michigan 43043 & was thereupon calied as a witness herein, and after
7 Appearing on behattof the Plainti il K having first been duly sworn Lo testify to the trath, x
& 8 the whole truth and nothing bul the truth, was ¢
* STEVEN R GABEL. ESQ. a examined and testified as follows:
e THE HANOVER LAW GROUP ta MR, BARATTA: The record will reflect that
b 25800 Northwestern Highway, Suite 400 B this is the deposition of Tom Shkaukani, laken
12 Southficld, Michigan 48975 12 pursuant fo Notice, 10 be used for all purposes :
e Appearing on behall o the Defendant, T8 Laodscaping. i3 consistent with the Michigan Court Rulcs. :
u <3 My namie is Chris Baratta, and J represent
i MARK W. STEINER, ESQ. 5 Donna Livings. How are you?
i SLEGAL MCCAMBRIDGEE 8 THE WITNESS: Very poad.
’ 39475 13 Mile Raad, Suite 203 i MR. BARATTA: Good. HMave you ever had a
¥ Novi. Michigan 48337 R deposition befare?
% THE WITNLESS: No.

Appearing on behatlof the Delendant, Suge’s.

JAMES MOLLOY, ESQ.
SECREST WARDLE
2600 Troy Center Drive
Froy, Micligan 48007
Appeiring on behall of the Witness.

MR. BARATTA: Okay. A few ground rules.
When | agk you a question, I'm going to ask that you
give me a verbal response, yis, no, not uh-huh, uh-uh,
or nadlding or shaking yoor head, because this fady 10
vour right, she's writing cverything down -

THE WITNESS: Okay.

1 (Pages 1 to 4)
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Page 5

MR. BARATTA: -- okay? Okay?
THE WITNESS: Sounds goad. Yeah, okay.

Page

Q. Okay.

A. S0 1 used 1o work cleetrician.

3 MR. BARATTA: That's the first rule. 11 Q. in Palestine? :
4 you don't remember something, if you don't know 1 A, Padestine, veah, and I work bere, ton.
something, thal's an acceptable answer. Y Q. Okay. Woere you ever employed as an electrician n the ‘
THE WITNESS: Okay. K United States? :
K MR, BARATTA: I'm only interested in what A Vs
8 you know or don't know. i you want to take o pucss, Q. Any other cdueation, schooling besides your high
let me know thal you're guessing at something, okay? e sehool and your vocational training 1o be an
10 THE WITNESS: Okay. 10 clecuician in Palestine?
ti MR. BARATTA: Il you don't understand what H Ao No.
3 I'm asking you, let me know that you don’t understand 1z Q. Okay. Areyou currently employed? I
13 me, 13 A Yes,
14 THE WITNESS: Okay. 14 Q. Where are you cmployed?
5 MR. BARATTA; All right? And il you need 1% A Right now 1'm enzployed with Dominion Technotogy Group,
i€ to take a break at any time, we can take a break. 16 Q. Dominion Technology Group?
¥ THE WITNESS: Yeah. 17 A. Y,
1# MR. BARATTA: If there's a quostion that's 1B Q. And what s that?
19 pending, though, I'm going 10 ask you to answer the 13 A, We build machines for the Chrysler and GM. So § work
an qugstion before you go on your break, o8 eleetricimn Tor the building the machine. :
1 THE WITNESS: Okay. | Q. Aseyou an owner of that company? lzz
MR. BARATTA: All right. Tenrific. 2 A Na H
23 May I call you Tom? a3 Q. Just an employee? ¢
24 THE WITNESS: Yes. o A, Just an employee, yeoh, ;
K MR. BARATTA: Thank you. 2% Q. Andhow many hows a week do you work thers? i
i
Page 6 Page 8
l EXAMINATION ) A, Weil, normal hours, 40 hours, but usually like
BY MR. BARATTA: 2 50 hours pretty much.
3 Q. "What is yowr fufl name, please? 3 Q. How long have you been working for this company?
1 A. Ayman Shioukani, 4 A, Um, well, T used to work hefore ] hought the
5 Q. Allright. And your address? 5 restanrant, %
& A, 19203 Rose Garden Strect, Roscville, Michigan, 48066. 8§ Q. Okay. H
7 Q. Yourdute of birth? . * A. 1 work there Jike around seven years, and when § ;
& A 14-13-67. 8 I>ouglh the vestaurant 3 quit, and 1 just went back 3
¥ Q. Coming up soom. ¢ recently, like Iast year,
te A. Ul-hab, Yeah. Q. Alboul 20167 i
o Q. Fily? Ao In January 2016, yeah, x
17 A, Fifty, yeah. 2 Q. So it understand some o the records that I've
13 Q. You'll be 50 soon? 13 veviewed already, just 1o save a litde bit of time,
€l A. Yeah. id you bought the restawram, Grand Dimiud’s in
1= Q. Nige. 5 approxinutely 2004, correet? ,
H Were yau bom in the United States? i A Yos. :
i A, No, ¥ Q. Okay. Anc did you buy that with anyone in particulu?
Q. Borm in Palestine? v A Me and my brother,
- A.. Yenh. Yes. I Q. Your brother's name is?
- Q. When did you come heve? A, Jama Shkoukani.
A, U, | think like 1998, '97, something like this. Q. Yuu guys are 50¢507
¥ Q. Okay. Did you graduate from high schaol? A, Yes. Well, ] menn we have like partner, like tny other
A, Back home. hrother, like, you know, ten pereent, five pereent,
e Q.. Okay. Any cducation or training beyond high school? : vou farow, just like share in the whole family, but me
A, Well, T did lke clecteician in high school. e and my hrother are the onc who worl in it.

2 (Pages 5 to 8
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Page 9

Q. You guys arc actually the operators?

Al
Q.

Yeah.
And so from 2004 until 2016, approximately, your
full-time job was at the restanrant?

Page 11

i Q. Okay. Fow did you become aware of hat incident?
A. YWell, | -~ you know, I come in, | used to go the

restaurant everyday at 9:00 o'clock. So when I went
there on that day, sbe told me 1 felt in the parking

o A. Grand Dimitrl's, yes. 8 tot, and, nm, Fwent home and T change my clothes. 1
® Q. And what were your specific job duties at the 8 said okay, 1 mean where did you feli? She snid in the
¥ sestaurant? Were they manager in charge off K Dback building. So 1--she said it's Tike 2 Jot of
# everything, or were you, you know, in the kitchen, * water right now, it's puddie of water right now over i
9 were you in the frant of the house? b there. So 1 said okay, let me take a Jook, see what's
10 A. Well, I'm in charge Jike pretty much everything. 10 going on. And 1went there, it was Tike » lot of :
X Jamal, he used to do Jike all the paperworle 1 water. ‘The-city drain line, it was Jike a bloclg like
1z Q. Okay. 12 the water doesn't drain. So 1 look at it, and'Y said ‘
13 A. Me used to work like two days a weel, and, you Jarow, 13 well, it looks like it's got drain line not taking the {
4 - like do the paperwork and all the other studl, 14 water. So} went back to the restaurant, I grabbed 2
15 Q. Soyou were the puy who was hands-on every day being, 15 sticks and 1 try to Jike, you know, tried to find the ;
14 the manager? te hole for the city water. ,
17 A. Yes, i Q. So you poked the sticks iv the drain?
18 Q. You oversaw the kitchen? 18 A. ) pote the stick in the drain, md Jt*s like, you ‘
19 A Yes. e Kinow, five minutes everything is done. ‘
2¢ Q. You did the food ordering? 20 Q. So you actuilly found -- there was maybe some debis )
21 A. Yes, 2 or teaves in there, or something like that that :
2 Q. Noliquor license? 22 clogged the drain?
23 A. No, 23 A 1 think it was like the leaves, anxcl there was a little i
24 Q. You dirceted someone to do the waitresses schedules - 24 - like n littie ice, heeause it used to fike get very
2% A, Yes, 25 cold and like st nighttime, and fike warm weather in :
:
) Page 10 Page 12 g
i Q. - or you did them yourself? 1 the morning. So it's like, you kuow, how they shovel é
B A, Well, sometinie bike we bave a head waitvess, sometime 2 the ice, they put them against the wall. When it gets x
3 we doa't. So if we had o head waltress she do it, if 3 warm, you kiow, the water started dvipping. }
1 we don't, 1 do it. But we don’t change the schedule, 4 Q. Runoil? H
3 you luiow, like recently, so we male a schedule and s A, Runoff. And when it frecze at nighttime it's Jike, t
t it's good for the whote « the whole time, unless, you L you know, a lot of frazen waler. ;
1 Know, somebody requests time off or somebody uit, you 7 Q. Yes. :
2 Know -- # A. Sol think like the night hefore, 1 mean I ot
@ Q. Okay. ¢ Tundred percent remember, but T think it was filen ‘
12 A --we change it 18 nice warm wenther, so it melt like a lot of the ice,
L3 Q. And you wauld alse handie any customes camplaints or 1! so it's ke flling up with water, and the waler :
12 ixsues that would arise? 14 doosn't go nowhere. And §.asked Donna, I said don't
L2 A, Yes. il you sce all the water in there? Why you parking .
14 Q. Okay. I'm going to go o 2014 -- the 20143-2014 id there? } mean the water was fike a littie bit too :
&3 winter, Your dutics were those that you just i liigh. 1t was up to the -
A1 deseribied, they wore the same back then, too, ripht? 1% Q. Ankle?
v A, Whatixit, 1'm sovry? . A, Yeah, very much. So actually when ] drain it, | mean
id Q. Mcaning you were a mimager of your restaurant at Wat B I soak m,\" Foot, And it wasn't tike cold weaiher, [
B saroe time period? s couldu’t remember it was cold weather on that day.
A, Yes. Q. Did you notice any snow in the parking tot that
©. We're here o talk about o fall Deane Livings had on i moming?
the property, 25001 Gratiot in Lastpointc. Fha Tall A, Um, snow, no. 1t wasn't snowing before, fike | think
wag Februwry 21t of 2014, Are you aware of that two days before or three days hefore.
b incident? Q. Not whether it was -- not whether it was snowing or
- A, Yes, sir. precipitating. ¢id you notice any snow in the parking

3 (Pages 9 to 12)
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lol thatmoming that she told you she fell?
A, No, like where she tell it was water,

Page 195

wall.
Q. That wal?

‘photograph, do you recognize this arca in this
photograph?

A. Yey, that's pretty much {ike where -- yeah.

Q. ts that where the employees are suppused o park?

A. Yeah, | mean the whole thing, Jike around the whole

didn't see like Donna wet oy anything.

Q. And she linished her shil, right?

A, Yeos, she worked full shift, That's what | asked, do
voit need anything? Do you have to go to the chinie or
anything? She said no, 1'mi fine, I don't have

3 Q. Was there anyplace in the parking Jot where there was 3 A Yealy, but thix area in here, this is the drain line.
i spow or ice that you observed? 1 Q. Where the X is ciscled - :
b A Um, I couldn’t really remember, no. 5 A. Yeah. i
8 Q. You remember walex, corvect? & Q. Okay. Is the dramn?
T A, Yes, ¥ A. So ali the water, you know, when get the water if the
4 Q. You do not remembuer i there was snow ar ice that & drain is not there, Jike everviling is going low. :
k4 oming; is that correet? ¢ Q. Everything slopes down toward the drain?
io A. | remember, like 1 ihink like the drain line, the city 1e A. Yeah, very much. So that's like where it was like the :
4 line, it was like covered with ice, you know, leaf 1 walter, the puddle of waler. (
12 phisice. Beeause like, you kiow, when you get the 12 Q. Okay. H
13 warn: wenther the top like start melting and the bottom 3 M. GABEL: Could you just ask where he put
14 stil} like frozen, lilce, you know, it's going to take 14 his finger when he said this is where they park? | '
15 awhile to melt, but it was like -~ [ think it was a 15 Just want 1o clacily the record for that, (
16 shoet of ice nnderneath - undernenth the water. So 16 MIL BARATTA: Sure, I think he put his ;
17 when she stepped Jike from bier e to the water, it L linger, comect me if I'm wrong, he was pointing y
1z was like 2 little ice underneath the water, You 1% against the wall that we sce in the photograplh there, a
19 understand? kR the wall - it’s the white brick wall that we see i
20 Q. Yes, ldo. 20 towards the top of the photograph. ’
21 How big was the sheet of'ice under the 21 MR, GABEL: Yeah, more toward the right
22 water, do you know? 22 side -- i
23 A. Do, I don't-know, hut it wasn't like thick, becanse 23 MR. STEINER: Yeah. '
24 when 1 grabhed the stick 1 hroke it and it just - 24 MR. GABEL: -- ol the phota? H
25 tike 1 snid, within two minutes it's all down. 25 MR. BARATTA: Comect. (
i
Page 14 Page 16 |
1 Q. Do you have any recolection of whether or not you 1 MR. GABEL: Right 1o —~ it's the one toward §
2 observed any snow ar ice, other than the ice you 2 the right side of the photo?
3 deseribed around the drain, in the parking Tot that 3 MR. BARATTA: Corrcet. :
Ll moning? 4 MR, GABEL: Thank you.
5 A. Um, I couldn’t remember, no. s MR, MOLLOY: Away trom the building?
é Q. Okay, What did Donna tell you about her fall? Did 8 THI WITNESS: Yes. :
1 she-tel] you why she fell, ov how she-fell, anything 7 . .BY.MR.BARATTA:
3 like that? 4 Q. “the X circled is where -- roughly where the dinin is
¥ A. Um, not really, She said it's slippery where § park, 9 that you just described? ,
10 aid when 1 ask her, 1 snid 1 mean jt's tike full of 10 A Yes. s
Ll water, why you park there? Beeause the fivst waifress 1 Q. And do you recall, do you see that rectangle here in
12 when she come in, which is Debbic, I think she tricd 12 the photograph? This rectangle - ’
13 to park there, and when she saw it was a Jot of water 33 A Yes.
id she move her car and she moved back to the side where 14 Q. -~ that's crawn in?
15 there's no water. The fivst waitres 1% A. Yes.
16 Q. - Did Donna park in the arca of the parking fot where 16 Q. Do you have a memory of where Donna parked her car
LK she was supposed 10? I it day?
18 A. Yeah, Yeah, iz A. Uny, tiot really, beenuse when | come in she actually -
15 Q. Do-you sce - I'm going lo show you a copy.of fike when she felf she got ait her clothes wet, o she
K Exhibit 1 in Miss Livings' deposition, This went home, change her clothes and come back. Sol
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Page 17 Page 19 | g
1 any thing. ' Jile 10 the other side and purk a Jittle bit away from H g
> Q. Did she work for you fora fong time? * the water. 3
i A Yes. Q. So when you say they, the waitresses, who are you w2
4 Q. About ten yems? “ refereing w? O
= A, Well, 1 mean she was working for me since we hought 5 A Well, there is, you kmove, her and Debbic, the one she : QN
5 the place, so she was an employee when J bought the € used to open, they come in at 6:00 o'clock. @
i place. Q. Yeah. =
e Q. Okay. So from roughly 2004 to 2014? A. 1 thinlc there's another twa waitress, they come in at o 8
9 A, Yeoh. « 9:06 v'ciock, Maria and Sandy, they come i around ;
10_ Q. Was she a good waitress? By 9:00 a’clock, g
ER) A Yes 1 Q. Okay. :q!l
12 Q. Goud employee? 1z A. Who clse’? The bus girl she usedd to work, she come in
13 A. Yes. 13 nt 7:00 or 8:00 o’clock, and L go there around 9:00 %
14 Q. Are you aware of any witagsses to Danna’s al? 4 o'clock, é
15 A. Um, no, 1 don’t think anybody see her fall. 13 Q. Okay. Do you have o Lease Agreement with Sage's? b:S
18 Q. Did you talk to anybody else about Donna's fall? 1é A, We never like did any Lease Agreement. Like when we
17 A, Un, what do you meaw, like -~ 17 bought the place, the fease was fike very much expise
14 Q. Like did you talk to Debbie Buck about Donna's falt? b and we never do new lense. We lept saying we need to
19 Did you tatk to your brother about Danna's fall? Did 19 makie & new lease, but we never did n new lease.
E you talk to Jim Sage? o8 Q. So no iease?
2l A. Not really.. Lilke I sy, she make it Jile there's o A, No.
22 nothing going on. She fall, she change her clothes, b Q. Was Grand Dimilii's responsibie to plow the purking
23 It wasn't like - it wasn’t like a big deal, you know i to1?
24 what T'm saying? 1t was like okay, fell down with the 24 A No.
2% water, 1 went home and 1 changed my clothes. bR Q. Was Grand Dimitri's responsible o salt the parking
Page 18 Page 20
1 Q. Do you remember if she worked the next day? t jot?
A. Yey, she did. 2 A, No. g g
3 Q. Did she work her whole shilt? 3 Q. Do you know who's responsibility ihal was? O
9 A Yes, i A, Well, uxually Jim Sage do the parking fot, m O
9 Q. Did she work afler that? & Q. Wus there any responsibility on the part of Grand e E
& A. No, that's when she said I thinl I might go o the & Dimitri's to muintain the owside oF the premises as <
1 clinic nnd cheek on my back. 1 Far as $nOW Maintenance ot salting or ice removal, or é m
& Q. And that was her Just day of work? » anything like that? U U
A, Yep, it was. Jtwas Friday and Saturday, so she work ] A, No, nothing. i o
10 a Friday and Saturday. in Q. Okay. < oy
1i Q. Okay. But getting back to my question. You don't 3] A, ) mean usually just take eare of the front door, just H z <
12 reeall having any conversations with anyone clse 1 put like snow — salt, You know, like the sidewall Z
13 besides Do about Donna's falf; is that coveet? i3 Q. Where the custorors would come in? O O
14 A. Un, i A. Yoeah, where the customur comes in O O
¥ Q. 1 mean [ know you talked wilh your attomey. i Q. Other than saking araund the fiom door, Grand >
i A. Yeah, can you repeat the question again? B Dimitri's did ot pevform any maintenance on the tl >
Q. Sure. Aside from talking to Donna ubout the tall, do H putside of the property; is that correet? — ~
you have any memaory of talking with anyone clse aboul o: A Yes Q b
Donnar's fall? Q. Duyou know who T8 Snow Rommal Serviees is? Do you N O
A. Not like in the same time, so. ) ask the waitress, . know who that company is? S Q
you know, what's going on, what happen? And, vou Ao L see them in the parking lot, but 1 don't have any Qo
Kknow, like they said it's like puddic water there and wark with them. § only talk to them or - ¥ dow’t o —
she partcin the middle of it and she say she fell. fiave any retationship with hin. UJ ~
-3 Nobody see ber if she fel), but all the other B Q. So vou never wlked 1 the guy? o S)‘)
waitress, when they see the water they kind of move it A, Notrealty. no. 1 don't even bave their phone number. - W
=

L
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N
e

Faye

MR, STEINER: Just 10 keep the record

! Q. You didn't hire T&F 10 come and perform snow serviees :

I on the property? clear, tha's corvect, thoge statements tat you den't

3 Ao No. H recall?

i Q. Aud obviously, then, you ncver set the terms lor T&S i THE WITNESS: What do you mean?

5 25 10 when snow was 10 be removed, or e or salt on & BY MR. BARATTA:

6 the properly, you didn't setany of the terms of the 13 Q. ‘Tom, what he's asking you i just o say whether Twas \

K contract? U correet in my assumption. So fet me ask it again just N

# A. No, T didn't have any control of that, s so we're clear. | want you ta respond by saying ,

9 Q. Did you ever pay T&I Snow Remaval Campany for any u carreet or incorrect.
10 gervices they performed on the property at iny time? 1 A. Okay. ‘
LR} A, DNever pay, no. 1 Q. Other thin the one time in February 012014 when you “
12 Q. Did Jim Sage ever tedl you that you - you, meaning 1 noticed a problem with the drain in this particular
13 Grand Dimitri's, needed 1o hire a snow removal 13 pavking lot, you are not aware of any other Gmes that %
14 contractor on the property? X this drain had a problem ov issue draining water, §
15 A. No. 15 correct? !
i6 Q. How long did these drain issues exist in the parking 1 A. Correet. :
17 Jot that you discussed which were present in 20147 A7 Q. Okay. Are you aware of any other persons that fell in i
19 A. Wl like I say, as soon as 1 hroke the hole it 18 this parking lot at any time in 20147 ;
19 disappeared, 1< A, Mo,
20 Q. Iunderstand that. ay MARKED FOR IDENTIFICATION: {
21 A, ‘Takes like five minutes. ot DEPOSITION EXHIBIT 1. ;
22 Q. So there was a problem with the drain at least in EN BY MR. BARATTA:
23 Fehruary of 2014, right? a1 Q. Pmgoing to show you what has been miked as Exhibit
24 A. Yos, : o4 Number 1.
25 MR. STEINER: 1] objeet just as (o the is MR. BARATTA: I've got a copy for you,

Page 22 Page 24

1 characterization of his testimony, but -- 3 Steve -

2 BY MR. BARATTA: 2 MR, GABEL: Yeabh.

3 Q. Okay. So did you ever -- strike that. 3 MR. BARATTA: --and Mark.

4 Do you have any knowledge of any other 4 MR.GABEL: [ just want to Jook at the

i times where that drain didn't dsain water as you & date. Yeah, that’s fic.

6 deseribed the one time when you saw it in & MR. BARATTA: Yeah, it's the vight date.

7 February 14h -- 1 MR. GABEL: Thank you. H

8 A. Oh, okay. Kl BY MR, BARATTA: ‘

9 MR, MOLLOY: Wait for him to finish his @ Q. SoTom, Pmshowing you a copy of a fetter Jrom Sage’s H
10 question, okay? i tnvestment Group, LLC that's dated July Jst. 2014,
11 BY MR.BARATTA: AL Yes !
12 Q. Are you aware of any ather times that [hat drain w Q. Itisaddressed to Dimitd’s Restaurant. Do you see :
i3 didn't function or backed up? 12 that? X
1q A. No. i A, Yes, sirn, i
15 Q. So only this one time? 2 Q. Do you recall secing this fener?
16 A. Yes. A, Wha?
i7 Q. Never befare? Q. Do you reeall ever seeing this letier before?
1w A. No. i A. Did 1 see this letter before?

b Q. Never since? Q. Ilave you ever seen it before?
w9 A. No, not that | remember, no. A. Oh, yes.
L& Q. Okay. Q. 1 mean your brother takes care of the bills and stlf?

- MR.STEINER: And that's when you say no, A. Yeah, Oh, yeah, I get one like every year,
o] that's correct? 7 Q. You getane a yoar, right”?
L4 THE WITNESS: No, not that | remember. S4 A. Yeah.

E - Q. And describe for me what it represents # you. What

Like not remember happening.
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Page 27

3 does this cter mean? ! Q. Do you know how Mr. Sage came up with the figures for
B A, Well, Jim Sage charge for all these stulf on the bidl, B the cost of snow removal and salting on an annual
3 and he divided them by the square footage for each * basis? -
A fike tenant over thepe, and that's how much I supposed 1 A, No.
5 to pay him, tike the difference in my square footage 5 Q. Okay. Do you have an opinion as 10 the quality of
o for the clectric, the snow removal, the grass. ¢ scrvices the snow semoval contiactor Mr. Sage hired to i
4 Q. The taxes? i perform snow removal services on this propurty, do you :
8 A. Fhe parking lot, take care of the parking lot, the B have an apinion as to the type of job that he did?
¢ tax, and 1 think the insurance for the boilding. & Did he perform his job well? Was it tacking in any
10 Q. Okay. My understanding lrom looking at this letier is b way? Do you have any opinion on that? x
u that Dimitri's pré-pays these Common Arca Mainlenance 1 MR. GABLEL: Are we talking about the time i
12 expenses charges, commonty known as CAM. Are you 12 in question? :
13 familiar with that word CAM, C-A-M? 13 MR, BARATTA: Um, 1o, this was just a more :
14 A, No. i4 general question.
] Q. Okay. Well, lets du it this way. My understanding 18 BY MR. BARATTA: ;
14 is that Dimitri's pre-pays some of these maintenance 1% Q. Atany time since you've occupied and owaed the
7 chages (hat are passed on (o you as a tenanty is that At restaneant there -- ;
18 correet? 1 A Olay. i
1% A, Yes. i9 Q. - do you lve any opinion as to how this pasticular
20 Q. Do youpay $1,250.00 ¢ manth o total 15000 pey year 20 Jandseape contractor plowed the snow, how he tovk care Z
21 a3 your estinmied muintenance expenses? 73 of the property?
2z A. No, this bill-- we pay it once a year. He give me 22 A. Um, T mean ! think they was doing well. Like if 1 5ce
2% the bill ance 2 year. 23 probiem, like } don't remember Jike, you know, we have
i Q. Lknow thal. Fm usking you a different question, il 24 A problem with it
25 you know the answer. It indicates in this exhibit 25 Q. You don't écall baving a probliem? H
‘
Page 26 Page 28 |;
H
1 that Graxlt Dimitri's pre-pays the maintenance cxpenses 1 A, No, :
- in the amount of $15.000.00 per year. 2 Q. Do you ever - did you ever cull Mr. Suge 1o complain
3 A. Oh, yes. 3 abowt anything?
i Q. 'So il do my math, I think that comes out 1© L A. Well, ] thiniciike one year it was snowing like nhmost
Hl $1.250.00 per month, Would you agree with tit? 5 every week, you know. 2
[ A. Yes. 4 Q. Yeah
i Q. Does Grand Dimitri's, in addition to the base rent 7 A, 1t was Jike sowing every weckend, T ean remember filw )
8 that it pays Sagc's, does Grand Dimitri's also pay 9 at 12 ar which yenr, you know, they was plowing it, :
2 1.250 a month towards maintenanee expenses? 2 But sometimes like it’s snowing during the morning.
11 A. Yes. 10 Q. Say thatagain, | didn't understand you. i
" Q. Okay. If'the maintenance gxpenses e less than 3] A, Like it's snpwing all day. :
12 $15.000.00 per year, wonld Mr. Sage refund you the I Q. Ycah,
3 difference? ' i3 A, When they come in they plow it, like s ear prkiog in
1 A. It never happen. there, and when they move, you know, they contdn’t

Q. Tknow, but in theory -
A, Tauess,

e Q. - and when they go over 15,000, you have to come up
o with money to pay him the difference, right?

i A Yes, .

.t Q. Okay. Last question on thig exhibit for you. No, two

B more guestions.
Did you ever receive an invaice fram T&)
Landscaping which veritied or stated the charges for
- services that T&J charged Sage's?

A, No, never.

filee shovel where s the parled eary wheve the car
parking.

Q. Right

A, Sometime §ealt B and | say okay, there is - see if
ey ean't come back and, You know, redo the pavking
fo1. ‘That's onfy tike --

Q. What would Jim say under those cincumsianees?

A. Tle usually.says okay, Pl call them,

Q. Okoy. Diel you cver notice in 2014 whether or nat T&J,

e snow remuoval contractor, whether or not thal

contractor apphicd wny salt to the parking Jors?
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A. No, I don't know.

Q. You don't remember, or you don't know?

A. I they like salt? 1 couldn’t remember, no. 1 don’t
remember.

Q. Do you recall that 2014 was the winer where we bad

Page 31

Q. Can you tell mye about how oflen? Maybe once a manth,
once a week, onee a you?
MR. BARATTA: I'm going to object based on
speculntion and Toundation.
THE WEINESS: No, | conldn’tremember.

& record shawfhlis? i BY MR. STEINGR: :
A Um. i Q. Okay. Did she say where the pain was located in her ;

8 MR, GABEL: [Tyou know. ” back, whether it was lower back, neck? '

-" MR, MOLLOY: iI'you remember. Q MR.BARATTA: Same objeetion. 1 don't ‘
e THE WEPNESS: T ean't remembey, no. 10 hink that this withess testified that he talked 10 ‘
LR} MR, BARATTA: No Rther questions. 1n her about her back. ‘
12 MIL STEINER: Hi, siv, my name is Mark . 12 BY MR, STEINER: 4
13 Steiner, | represent Sage lovestment Group. | have 13 Q. Do you know? ¢
i1 just a few questions far you. 19 A. No, no, I don't remember.
15 EXAMINATION 8 Q. Mow did you come to this information? Did Debbic i
L8 BY MR. STEINER: 18 you about this, or did you just overhear it? B
1t Q. Did Miss Livings cver miss work for any long periods 1 A. After she fell they start talking oh, she has problem
18 of time for any veason, that yow can recall? 19 with her back before, you Kuow, but that’s the only. z
e MR, MOLLOY: Ever, in her entire 19 Q. And they didn't give you anymore details op that? H
20 employment? 24 A, No, just like they saying she was complaining, like n :
21 BY MR. STEINER: 21 Jat of times she complaining about her back to the
2z Q. During hev career. 22 wailress, nof to me very much,
%3 A. No. 23 Q. And, of cowse, they would'l tell you il sheé treated
24 Q. Did she cver appear injured before? 24 for those injurivs with any physiciaos or anything,
4] A. Well, she was complnining like about her back a lot of 25 vight?

. Page 30 Page 32

1 time. 1 A. No.

2 Q. Can you reeall how oflen she would complain about her 2 Q. Do youiccall what Miss Livings said the condition of

3 back? 3 her back was immediately following alter the incident?

L MR. BARATTA: At what time frame are we 4 A. Can you repeat that again?

5 talking abouwt? 5 Q. Okay. So you came in around 9:00 in the moming -

6 MR, STEINER: Well, she only worked for two 6 A Yoi.

¥ dnys niler this aceident. 1 Q. -~ on the day of the incident, vight? ‘

8 BY MR. STEINER: 8 A Yes, ' H

& Q. So lets say before this incident, did she ever & Q. And then you spake with Miss Livings, right?
39 complain about her back? 10 AL Yes
i A. Yeah, she used to complain to the waitress, you know, t Q. Do you reenll what she said about her back at thut
1 1 have a problen with my back, my back hurts, you iz time? ‘
13 know. 1 A. She was fine. [ ask it you have anything, she said
ti Q. Did sheever complain o you? 1 no, I'm Jine, ! just changed my clothes. :
it A Um, not like personal, no. Q. Okay.
if Q. Do you know who she would complain about her back t0? 18 A. And 1'm mad heenuse my clothes was wet, you latow,
t. A, Well, you know, like she used to talicto-the e that's why she was mad.
1t waitresses. M Q. Did she ever tell you that she fad o back oblem

“ Q. Which waitresses? i aller this incidem?
i A. Um, ] hink Debbic she might, you know, Jike 1alk to o A, No.

: Debbie, she's like friends with Debbie. ’ t Q. So she just lefl work one day?

Q. Can you 1cll me for how long she complained about her % A. No, she work Friday and she work Saturday.
s 3

back?
A. 1 couldn’t remember. 1 memn it wasn'l like, vou know,

everydny complaining, you know.

Q. And then after that sccond day -
A, After the sccond day she said well, | think I'm going
10 go cheek on my back. That'x-when she stopped
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coming in.
Q. And then did she ever talk with you about her back

Page 35

fike the whole wall, that's like where all the
employees parl
MR. BARATTA: So youte pointing to the

3 after that time?
A Well, ] mean she come in every onee in awhile, and she d right of the outside of the photograph? :
4 said oh, they do like, you know, physicat therapy to > THE WITNESS: Yeah. Probably like. you
é my back, and I think they, um, serew it up, you know, & know, because like I said, ) mean that's where the ‘
? just talling hasie steff, pretty much. 1 water. So | mean we just avoid the waler.
# Q. Okay. Did she ever describe how the incident & MR. BARATTA: You just indicated that's H
" happened? @ whore the water, by the X. with the civele in it,
1 A. Um, I couldn't remember, but T think she said | come 10 correet? . ‘
1 out of my car, and soon as 1 step down § slipped, 1 THE WITNESS: Yes. :
12 Q. Did she ever mention a shect of ice, or anything like 2 MR, BARATTA: And you said you tried to
13 that? 13 avoid the water?
Ll A, What iy it, I'm sorry? 14 THIE WITNESS: Yeah, 1 just avoid it and
15 Q. Did she ever mention a sheet of ice, or nuything like 15 walk it tough to the side.
16 that? 6 MR, MOLLOY: That's lrom Exhibit { of
i A. Sheet of ice, what's that? 1 Caramagno's dep it says -
12 Q. Like the entire back parking lot cavered in ice. Did 18 MR. BARATTA: Caramagno.
1e she cver tell you that? 19 MR. MOLLOY: - and Livings. Caramagno.
20 A. Um, I couldn't remember, 23 MR. BARATTA: Carmmagno, and also Exhibit |
21 Q. Did she ever tell you that the entire back parking lot o of Livings.
2z wak covered in packed snow, or anything like that? 8Y MR, STEINER: H
23 A. 1 really conldn't remember. Q. Was there ice, that you recall, where you parked? :
29 Q. Do you know approximately what (ine she fell? A. No. '
25 A, Wall, she start working st 6:00 o'clock, s8 probably Q. Was there snow in the parking, lot where yow parked, in ’
i
Page 34 Page 36
1 that's the time. 1 the arca where you parked?
2 MR."MOLLOY: Don't guess, just answer what 2 A. I couldn't remember, :
3 you know, 3 Q. Do you iceall the parking lot being slippery while you
Ll THE WITNESS: 6:00 o'cluck, k] walked into the restauant? ‘
4 BY MR. STEINER: 5 A. Dm, when | wallc - Hike I conldn't remember veally. ;
€ Q. Okay. You, ofcourse, mentioncd that a drain cover ¢ Q. Okay. Did you walk in thvough the back door?
? thiot hiad the'ice on it. Was there anywhere else in 7 Ai- Yes: - - ¢
& the porking lot thut bad fce -~ ¥ Q. Do you reeall having any trouble walking 10 the back
9 MR, BARATTA; QObjection, foundation, “ doi?
1 speeulation. e MR. BARATTA: Asked and answered. :
B BY MR, STEINER: i1 THE WITNESS: No.
3 Q. -~ that you can recall? 1z Y MR, STEINER: :
i A. Ldoa't remember. 13 Q. Were theve any parking spots available by the lime you
1 MR, BARATTA: Asked and angwercd. 4 got there at 9:00 a.on that wouldn't have been near
b BY MR. STEINER: ¥ that dixiin where there's water?
e Q. Mmsoy? i MR, BARATTA: Qbject o foundation.
1 A, Feas't remember. i THE WITNESS: Thert is like a - yeah,

). Where did you park on the duy of the incident?

Ao Um, you know, § don't remember exacdy, but 1 think we
parl like all the way to the frant where i¢s like
there's no water.

Q. Were you siill in the back parking tor?

Ao Yy,

Q. Arc you able 1o shaw on that phete where you parked?

A, Might be fike a Jittde big further in here. Beeause

there's a lot of parking spot.

BY MR. STEINER:

Q). In this titigation there's been a Lease Agreement. um.
that some have said, namely Jim Sage has said govems
your refationship between your business and Sage
Investment Group.

MR, STEINER: And let me just mark this as
1ixhibit 2.
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page 37 Page 39
' MARKED FOR IDENTIFICATION: ’ 1 BY MR, STEINER:
- DEPOSITION EXHIBIT 2. i Q. Okay. How ofien does Jim Sage visit the Grand
BY MR. STEINER: Dimitri's focation?
4 Q. Have you ever seen that document before? 4 A, DNot too often.
b A, Yes, 5 Q. Arc you able 1 say how frequently he comwes there?
& Q. Have you ever veferred (hat document before with 6 A. Um, I mean 1 usunlly like take the vent to his place,
1 Jim Soge? 7 so maybe tike -- ' uot remember, but sometimes ] see
8 A, Well, it's the old Lease, 1¢'s like expire - 8 him like once a month.
9 Q. Right. 9 Q. Okay.
10 A, -—in 2004, 1o A, But usnalty like ! give him the rent at his place, so
u Q. Right. But have you ever referred 1o that document 1 he doesn‘t come in to piek up the rent from mic,
A with Jim Sage? 12 Q. Okay: Do you recall ever seeing the Jiont ol Grand
13 MR. BARATTA: Objcct to the form. 13 Dimiui's on the day of the incident, as in the front
14 MR. MOLLOY: Objeet w the form. 4 parking lot?
1 THE WITNESS: What do you mean? 8 A. Did I sce the front parking lot?
16 BY MR. STEINER: 18 Q. Right,
11 Q. Have you ¢ver spoken with Jim Sage sbout that 11 A. Yes.
18 document? 18 Q. Do you recall any ice or snow in the lront parking
19 A. No, ' 18’ tat?
20 Q. Nevar? 20 A. No.
21 A. No. 2 Q. Now, its my understanding that there's also a side
s Q. Where have you sees i? 22 parking lot. Didt you ever see the side paking fot on
23 A. We try to fike make - we try to tell him we have fo 23 the day of the incident?
*a make # lease, and we never did renew the fease. 24 A, Side parling lot, what do you mean?
25 Q. Did that lease ever govem the relationship that you %5 Q. fs theve o pking Jot not in the front, not in the
pPage 38 Page 40
1 had with Mr. Sage? , 1 back, bt to the side?
o MR. BARATTA: Asked and answered. 2 MR. MOLLOY: Do you undesstand his
3 THIE WETNESS: This Lease, no. 3 question?
4 BY MR. STEINER: 4 THE WITNESS: No.
5 Q. Didl you ever have awritten lease with Mr. Sape? s BY MR. STEINER:
6 A No. & Q. Okay. Sothert’s only two parking lots o Grand
U Q. When did you first Jook at that dacument? 1 Dimiteils; is that right?
2 A, Just when we signed the paper with Jim Sage, you know, # A. Two parking lots.
9 the paper. You knaw, when we hought the piace. ¢ Q. s there a front parking lot and a back parking lot?
10 Q. Okay. Back in 20047 1w A. Yeah, aJt the aren like the back of the restavrant.
t A, 2084, 1 Q. Uh-huh.
[ Q. And that's lhe fsst time you saw (hat docatnent? 12 A. The front of the restaurant, by the Gratiot -- by the
13 A. Yus, this one expive and we neyer repewed it 13 Gratiot, in the front of the restaurant.
14 ). When you say renew it, it makes it sound like that 4 Q. Okay. Have you ever suled wound the premises other
1] fease was eflective ot some point, but is it - is it LR than just in the tront doonway?
e your ynderstanding that once you ok ovey the & A. Just the sidewalk, just the sidewatk and the front
i business thur that lease was nut eflective? i door.
- MR BARATTA: Objeetion, it calls for o Q. And where is the sidewalk?
v Jegal conclusion. | think irs ll been asked and A TUsin the front, the front of the restaurant.

answered. Go ahead.

MR, MOLLOY: Same. You can answer, i you
catt

THI WITRESS: Yeah. its expired. You

Koow, it expired when we buught the place, but we

fever get g new §ease Agreament.

Q. Have you ever salted the parking lot before?

A, No.

Q. Hawve you ever considered salting the parking fot il
yau've ever seen it slippery?

A. No.

0. On the date of Miss Livings' fall did you notily

10 (Pages 37 to 40)
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Page 41 Page 43
1 anyone? : form. He's atready testitied he doesa't recall
I A. Not on the same date, becanse like | said, when she whether there was any snow or ice on the parking lot
3 said there is nothing going on, so | figored there's on that day.
1 no reason to make, you know, a big deal. i BY MR. GABEL: :
5 Q. Can you tell me the last time you spoke with Miss R Q. You just tell me what you saw then, :
b Livings? & A, 1t was like alot of water.
i A. The last fime? Um, maybe Jike a year and-a-half, L Q. Waler?
¢ year, something like this. B A Yeah, :
¢ Q. So you have no idea what her present condition, ¢ Q. Okay. Ant you saw some ice and debris, leaves 1 think
0 meaning her physical condition would be, right? 10 s the word you used, aroung (hat drain, corvect?
i A.. No. 12 A, Around the drain, ' :
12 Q. 'you saw a dangerous condition on Grand Dimitris 12 Q. s that all you vecall, basically? ;
13 premises, you would have done, um, what you needed to 11 A. That's all | remember, i
i4 do lo remedy that condition, right? 24 MR. GABEL: Okay. Nothing cise. Thank
15 MR. BARATTA: Object to the form, 15 you. . i
1 MR. MOLLOY: Sccond, 18 MR, MOLLOY: 1don't have any questions. ,
17 THE WITNESS: Well, iFits like not my i MR, BARATTA: 1 just have one or twa,
1 responsibility 1 call Jim Sage. is RE-EXAMINATION g
i BY MR. STEINER: 1e BY MR, BARATTA: .
o Q. Butin a cose, um, tike this February 21t fall, you =y Q. Did Miss Livings ever complain of feg pain before this ,
21 did take certain steps (o clear e drain, right? o ncident? ,
=2 A, Yes. o A. Not that 1 remember, no. ;
23 Q. S0 there were some situalions where you recognized 23 Q. Did Miss Livings, in any timxe that she worked for you, |
“4 that, um, you needed © maintain eertain arcas of the a1 did she typically miss ber shifts, not show up or miss :
25 parking lot? ) her work shifts? l
H
Page 42 page 44 i
1 MR. MOLLOY: Object to form, foundation. 1 A. No. )
2 MR. BARATTA: I'm going lo objeet to the 2 Q. As part of ber job as being a waitress at your i
3 characterization of the question. 3 - restaurant, was she required (o carry plates over Lo -I
4 THE WITNESS: You know, usually  don't do 4 the tables? :
5 anything with the parking lot, but if' I see somcthing, v A, Carry like -
& handy, and instead of bother Jim Sage 1 just take care 6 Q. Plates of food. ¢
1 of'it. 1 mean just a e small stufl. ¥ A. Yos. )
§ MR. STEINER: Okay. I think that's ail ] f Q. Did you observe her doing tha?
¢ have at this time. ¢ A, What do you mean?
lo EXAMINATION i Q. Did you watch her delivering lood w the tables? Did !
n B8Y MR. GABEL: A you observe her --
X Q. 'Sir, on the date -- i A, Yes, .
33 MR. GABEL: My name is Steve Gabel. | 3 Q. - Tock af her perlorming her dulics as o wailvess? H
1A recovumend T&J'S, the contractor that cared for the b A Yes.
R outside parking lot. 1 Q. For many yews, right? H
[ B H

THE WITNESS: Ycah.

BY MR. GABEL:

Q. On the date of the incident that Miss Livings fell
2-21-14, do you have any criticisms of T&J?

A. No.

Q. Okay. And as | understand an that day. you didn't.sce
snow six inches or so packed down and all across: that
hack parking lot. did you?

A Um,

MR. BARATTA: {'m going to object to the

Ao Yep.
Q. Did she ever appear to you to have any difficulty in
performing her dutics as @ waitress?
A, No.
MR, BARATTA: Thaok you. Al set.
MR. GABEL: Nothing clsc.
MR, MOLLOY: All set.
MR. GABEL: Thank you, sir.
MR BARATTA: Thanks. Tom.
THE WITNESS: You're welcome.

11 (Pages 41 Lo 44)
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2 (The deposition was concluded at 2:49 p.m.) w
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1 CERTIFICATE E a
2 STATE OF MICHIGAN g
3 COUNTY OF MACOMB @ A
; (e
5 1, LISA M. FIX, C.S.R. 3121, a Notary < Yt
& Public in and for the above county and state, do m <
7 hercby centify that the deposition was taken before me @ m
8 on the date hercinbelore stated, that the wilness was ‘ U
2 by me first duly sworn 10 testily to the trathy; that > g o
io this is a wue, full and complete wanseript of my <
n stenographic notes so take; and that 1 am not related, i z
iz nor & counsel to either party, nor interested in the O Z
1 event of this cause. o O
L3
15 e
H A : Q’ >
; Rioe s .
~ l\)
] o
O
— NI
O
o) :
(U8

LISA M. FIX.CSK - 3121
Notary Public, Macomb County
My Commission Expires: 4-9-2019
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[/O‘ A LEASE

// TIUS LEASE is tade and eniered into on s 1st day of Scptcmbcr,g}gﬁ‘ between

TIE BEEINS BOUKIS LIVING TRUST UAD 9122196, by and twough Hs Triustee, EFFIL
BOUKIS (the "Effie Trust™) aad the ANTIIONY BOUKIS FJIVING TRUST UAD 9427196, by
and through its Trustees, Eftfe Boukis, Gregory Boukis and John Athans (the “Anthony

T 6707/8/2 OSIN AQ QENEDIE

-
-

Trust™ (collectively hercinafter refetred to s the “JLandiord"), aad QRAND RIVERIA 1]
RESTAURANT, INC.. a Michigan corporation (*Tenant™), on the [ollowing terms and LAJ
conditions: fan
. : ==

1. Premlsses to Le Lepsed, Lundiord does bereby Jet unto Tenant, and Tenant docs ) §

herehy hire and take from Landlord, the parcel of land described on Bxhibit A; with building and
uppurtchances, commenly known ag 25001 Gratiot, Eastpoinio, Michigin (the “Tremises™).
Tenant has inspected the Premises, and agrees to necept (ha same in its pregont “as is™ condition.

2. Lease Torng. The term of this Lease (the “Uerm™) shall commenee on September
1, 1999, and shall termingte un August 31, 2004, unless sooner terminated a5 herelnafter set
forth,

3. Opgion te Reney, Provided that the Tenant shall not be in defuolt hercunder, tho
Tenant shall have the opllon to tenew thiy Lease for four (4) conszeutive five (5) yaar teris
(“Rencwal Terme™) upon the sane terms and conditiens, with the Base Rent adjusunent as
provided in Pargrapht 5. Euch af said oplions shall be excreised by the Tenant giving hotice by
certified mail, relurn recoipt requested, at Jeast aincty (9¢) days before the expinution of the then-
exisling teema. fhe Milure of Tenant to exercise any aplion to renew shall extinguish all
subsequent optiolis 10 rEACW,

4. Yse of Premiscs, Tenant shull use the Premises only for the aperotion of
restaurant or any other use which Landlord upproves i writivg.  Tevaut shall not use the
Freiuises, or pesmit the Premiscs to be used, for the doing of aay act or thing that constitutes a
violaton of any law, order, ordinance, or regulation of any gavemment authority or thut may be
dangerous 10 Tife or ligik; nor shall Tenant Inany munner deface ur injure e Premises, or permiit
any objectionable noise vr ador or any hozardous materlal or contaminent to be cmitted or
spilled, or permit anything o be dene v the Premises tending lo creale a health bavard or
nuisance or (o disturb cthers or to injure the reputation ol the Promives.

Tenars shall, at lts expense, promplly place, keep snd cccupy the Premisey
compllance with (a) all laws, ordipances, vrders or regulaticas affecting the Pramiscs, ils use,
its eocupaucy or any allerations Tenanl has made to the Premisca: and (b) the recommendations
of any insurance compuny, inspection burzau or simiku agercy.

9 L102/01/L VOO 49 QEAIZOTL
€ L102/07/L VOOW £q I AIADTY

- 5. Base Rept and Late Chaygys.
{a) During the Term, Tenant hereby agroes {o piay © landletd s anniual regs tos
the Prentises the swm of Two Homdred Sixteen Uhousand and G100 Uonlars ($216,000%, 1a 9%
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egual monthly Installments of 1t ppo Tiomsany Six Hupdred and 00100 Doiiars
beive () yoar tersm. Such monthly lastailnents shail d paid in advance oi tnz Jiesy £1Y) day of
cach month duging the Term  1f rom is g seecived afor coven (7Y Core of e dus date 1o
pereent (10%) chaege of = monihly vental due wiit be added w0 that montk, sueh chacge will
he deemad as additiona? rerr. T case of a relurned el o npon-su(ficient check a lee of One
Hundred and 007100 D are 15160050 il he charged, and decmcd as additional rent.

()] 1f the. Tenont proporly exeicises the Option o Renew as peovided in Paragraph
3, the Base Ronl for Year Six (6) sl be adjusted for changes In he Consumer Prics- Jadex

TLKEY) eachy /P

for Yoar QOne (1) through Year Five (3) of this Lew,e. Thersafter, and theoughaut alt Options
exercised, the Base Rent shufl be adjusted wnnually for changes within the Consumer Prica -

Index.

(o) . Dor purposss of Paragregh S(b), the »Cansunier Prics Tndex® shall be dofined as
the Consumer Price Index (CP1-U) of the Bureay of Labot Studwtirs, Unlted States Departmint
of Labor (1982-84=100), Al lichss Lrddex for Al Urhan Consumers ~ Dotroit, Michigan or
any ceplacemiont theeefor.  {f the Consumer price Index shall cease to b published, a
reasofinble substitiie index shall teplece it for pusposcs of this Lease. DPollowing cach such
adjustment, the teom “Base Reat,” as uscd it the Lease. shafl mean Base Rewt ag, most reckntly
adjusted: provided, howevee, Baso Rent, as ndjusted, shall not be reduced

1 at the beglinniog of any Lease Year adju.tzd B0 Rent siadl nol bave been calcnlated,
Tenant shall continue paying thy Husw Reol previousty in cficct on a timely busis.  Upon
notification by Landlord of the adjusted Base Rent, Toneni chail Humedistely pay Lardlosd the
diffcrence belween Base Rent puid and that which would hiave been due hud adjusted Base Ront
been calculated and shall tlerealter cordinue paying monthly instaliments of adjusicd  Dase

Rent.

(4} The Hase Rent provided for In thiz Scctiot sfial' be an absoluiely nel retura to
Landlord for the Term, i frony zay losses, expeases vt chingea with respect to the Pravnises,
including malnlensice, copaits, iasursncs, 1RACS, sesessmonts or othze ~largss impoersd upom
or related to the Promises Gr with vespect to any ciscmens Uy tight. appurienast therelo,
cxcept as otherwlse expressly rrovided heicin.

2R Al sums in addilion 2 Brs: Bent shat: L2 reimybursemeat ic
sadian! fayp the toen of cymran ared maliciwase. ey Lxes
ascossments nr ctbrs eliaigas by . o upnr - redatad G { R

“"“\d' _: 4_1._-: .. -ﬂi")- 1’1 (ld-’: . N, L .

4§ Adlditing

T
LU

LT .
09 Miodar- ¢

R L. R
accourting o’ Sl ol copenges. Dunng aach yoac after the
suoof the o, Batimaled Ad-EHanal Reot i, sl

of the inmed ately praceding year's setual Addllional
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Aage B

any Additional Rent doficioney, whish sbiall be paid witliin 30 days of reccipt of written notice of

an accounting of Tenant's share of expenscs of each ycur,

d 6107/€/9 DS 4q AANIADTH

7. Llens, The Tenant shall keep the Premises free from any Hens arlsing out ol'any
worck puerformed thereon, waterials furnished thereto or abligations incurred by the Tenant. The
‘Tenanl shall Indemnify, defend and hold Laudtord harmless against afl Hability, loss, damage,
costs and all ather cxpenses arising oul of claiims of Ken for work performed or matedels

furaished to or for the benefit af the Tenant.

8. Repalirs and Maiolegdnes

o . (). . The Tenang shall keep and maintain the Premises, including. but not
fimited to, all nonstouctural, intecior and exterior portious of the bulldiogs and lmpravements
located upon the Premises, in good and sanitary order, condition and repalr, and will deliver
e same to the Landlord ut the expiration of the ferm in as good ¥ convdlition ags when
recelved, except for reasonable use and wear thereof. Landlord shall be responsible for alt

structural and roof repairs and naintenance,

5%

N A0

o) The Tenant shall @150, at its own cost and expense, put, keep, xeplace
am) thaintain in thorough repair and in good, clean, sale aad substantial order and conditon,
and frez from dirt, snow, icc, rubbish and otlier abstructions or encumibsances, and to the
sadsfaction of the Landlosd, the driveways, sidewalks, parking arcas, yards, plantings,
pavement, car slops, gutters and curbs in front of and adjacent to the restatcant and, genceally,

the proparty comprising the Premiscs.

) Notwithstarling the obligation of the Tenam hergunder 1o futly care for

the Presnlses, the Laodlord may enter upon the Peemises ad make sueh repairs or allerations

as way 10 its opinion be necesssty oF appropriate fur the safety, preservation or maintehance
thereol; provided, however, that, except in the case of emergency, the Landiord ghalt give the

Tenant ten (10) days notice before taking any such action. 1f the Tenant shall for ten (10) dogs
i cepairs, the Landlord or lts agents may cnler upon the Preimlucs
) the costs nnd Sxpenses consequent therecon, with interest
-thereon at the rate of seyen percciit (7%) per annum, shall be repald by the Temagt o U
Landlord as Additional Kedt due immedintely upon receipt of a statoment therefor.  The
recelpted payment by he Landlord (ot the making of such gepairs, dliccations or improveents
shall be prinw Teute evidence of (he teasonableaess of such charges therefor and tHuish: wno
have begr: pabi 1y the Landived. Notwithstanding the right of the Landlocd to euter upon the
Prermises o wake vopairs, The Landioid is oot under any obligation (o make any repaits,
alterations, or improvemants of a0y kind whatsaever, stauchiral or noastructusal, ardinrry or

extragrdinecey, whether secn of anfoeessen.

fall ar neglect o make
for the putpose of doing

o, and ul

9 L10Z/01/L VOIIN Aq AFAIFZDTY
€ L102/07/L VOO Aq QIAIFDTE

‘The Fenant may not alter ot add 10 the Premises

Y. Alieraiiong mpd SaldiieBs.
withowt 1 sc Tondiord's prier written consent, which conseat shall not bé unseasonably withhele e
‘e Lane sia shall have o cUligation fo make any alteeation or addirion to the Premises dusing K)’
the Term A right, title and nuigrest Lo 3y slicrations and additioas to the Premises during the W
S
g —
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Candio
surmngored wiu,

the Pemises upolt the eeminaton of this Lease, without vost ar expense s the L. s el

Cemm. enespd for trade Bturey and remavable equipment, shali o Fur prog

sed shidi Be deemed (o he a pac of the Premisss, and skl remein o, wnd i

10, Utlitiss Duwing ks Tenu, the Tetant sholt pay Tor alt gas, heat, Az, pawer,
waier, sewar, telephone er other compunication service, jantluriu] seevices, guebage disonged and
al) ott 2 wiilities and torvices suppiicd o the Tenant upou tbe premises: The Landlerd shall not
Yo liable o 11 Te st for damages oc otherwise for wny aifues oc interraptan of wny sech

service furnished lo the Premises,

H. Restorstion,

{w) I ihe Premises is damaged or Qesteoyed, in whote or in pat, U Tonat ghall
repair, restore, replace of revulld the Premises, ot the part i wenl so drraaged. as neatly #s
possibiz to the value, condition and character of the Pramises immr:di-‘\_«:l;"pv%nr o the .

" sccusrence of such damage or destruction. Fhe Tenant shall be entitled o an abalsment of T
during the construction period.

) All invutance procerds payable asa result of any dimaje to 9c destruction af the
aiet to the Lardiond ot any morigagee designated Uy the Landlord and be

Trocnines shall Lo p
s are Insufliciratl ta v,

disbugsed as rcconstruclion work progresses. 1F ¢ Insuvance: proceed
t:5¢ all rostoration wark, then the- Tenant-shall pay any additional amoutts necessary to restose
the Jeemises, prior o disbursement of the lisuranct procceds. Upan complet:m of the
rustovation, wd payment for ol restopation work, all remainiog fnsurance procecds shall be
retzined Gy the Landlord of Auy wottyagee dusignated by the Landloed.

) Mauvithstandlog the foregoing provisions of ihis Soction, o e dapsage & W
desteuction of the Premises cannotl be repaired within onc hundini ey (120) days of ihe

Aumag&. c{ﬂher dzu Lam“cn’ﬁ or dw Tcnanl wray li:rm;x\a[c i.\\;x ] £ase L‘} f's:«‘-"‘“& tun “-m ‘ii\Yg

prior written gotice to the oliser prety Within thisty (30) days aficr-the damage o dustiction
to this Paragraph. al insurance proceed: pa, st B

ceours. 1E the Lease {e terminaied pursunnt =
a vesuli of the Jdamage of destruction shall Ue retained by ¢ Landlord  ~ any morgaged

dusipnated by the | andlosd.
i+ taken ar
[

12, Lundemnalion. If 6l or omy substantind gart of the ¥
condznwied by s govornmental authority, or shoi oo eanvr:?'cd .by L 1~
governaICii anthority undei a thtent of suct taking os condouation, @ s
o the Landland sad the Tesant will 12aj2at @5 ¥4 -5 u:r’:\;‘hai}.'ﬂ‘?: e

e this Puageaph (20 10 becily-live percent (25%%) o w
: H o oo el gerals

sisdings hooated wpon the

mawivbte for (e s demeil i paassne e
¢ quch taking, condenpation o cenveyaner, and s .
. caenty-five pereent (25%2) of the gross (Wof atea T s suivitig

A
Wl iz Pramtses ORANG

o

.. .
N LT S

. 35 taken, soncietined or conveyed, &

- i I R
dosnsibod g Paragesst 4 above, 1S Lo
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rent payable by the Tenant shali be reduced tor the remainder of the Teru in Ll same pregaaction
which the member of squure feet of gross Noor arer within the buildings incied upon e
Premisas following such taking, cundemnatipn of canveyanoe bears (o the nuwmber of squure (et
of grows floor arca within the huildings Jocated ppon the Premisss prioc tn such toking,
condesanation or canveyance. Ty (he exent th 1 e gward mady Lo B ik g b whailobin it
Landived, the Laadlagt sisil (o owi cost and expense, make all toecssary repairs or
alterutions 1o the Prumises 30 a8 (o constitute the purtiim af dhe Prentises nt aken 43 o compiele
wit, und the Tenaat sheli heww oo phiigation to muke uny sucht repaics of alterativos. The
Vandiord shall be entited 1o the entine awswd mads for ny @ king, condemnation tr cowveyance,
oxcept that the Tenaut shall net be prechaded fom punsuing ity olaim ditoetiy ngtinst-the

condemning authurity for its Fas,

13, Asticomentand Suhlsting. Tenintmsay not assign, tranairs or sil ikis Leass or
sublet alf or ‘ony part of the Promises al oy {ime during the Toau of this Agreemant or translas,
sell or assign any shares ¢f stock within the corporation swithout the pifac written consant af (b
T andlord, which consent may aot be unrsusonably wiihold, The eale, issuance; ar transfer of
aty voling capital stock of the Tenant which tesults i o shung: in the voling control ol the
Tenant shall he desmed 1o be an assignment of this Leare which requires the Landlord's prior
written consent. Sale or purchase of capital stock o op from employees or issvance of stoek
dividends or splits shall not require approval of the Landlovd, .

14.  Defpult. i defoult is made by the Tenagt in the puyient of rent, declaralion of
insolveney or in the performance of any of the conditions ur covenants b this Leuse, aua if such
defauls shal) continue for a peied of ten (10) duys after wrilien natice is given to the “Fepont by
the 1andlord speci fying the deliutt, then the Landlocd shall have the right t raater the Vromisyy
and temave (he Tenant s alf peesens theefrom and shall bave the Gl w tenninate this Lease
IF defalt is mads by the Teoaut apd (ks Lsadived cxeceises il aption 1o tenmiile iz Laase, v
odditive to all ofher remedics we. ot herealler previded to the Langord, he [ oadloed may
proceed da re-fot the Premises and codlr i Teens the Tenant asy delicizney betasen fhe ront
payshle hereunder and the rent received 1o any roslacement tenand

15.  Terminatlon; Snvrend: - of Fosscysion,

() Upon the expitatiens o fmination of this Lenge, whather By fansr of due,

iy oF Wiy §ease, e Tensat sk Y

(i) Restired . oem @ e conaition 5§
than as ¢0 Paragreph 121
remave ali

and e

AT\ T 08

Sy A

M . PV LT 13 D hedats
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he Tenant's businass tod repair ony damages Lo the Preanges enused by
such remaval. ‘

(b) I the Tenant shall {ald ov refuse o resture the Premises ns heesinabove
nrovided, the Landlord may do 50 and resover its costy for su daing from Tenant. {1 the Tendwt
shall fail oc refuse to comply with the Tenant's duty o remor ¢ adl persoval property and trdde
fixtures [rom the Premises opon the expiration ar teaiination of this Lease, the panivs hercto
agree and stipulate that Fandlard may, al its election: (i) treat such faiture or refissal as ag offer
by the Tenant \o Gaaster titfe to such property to the Landlond, i which svent the {itle therow
shall thereupon puss under this Lease as o bill o sale; ar (i) treat such (aihire or refusel as
conclusive cvidence, on which the Landiord shall be entitted o cely absotutely, that the Tenut
has Torever nbandoned such peoperty. In either event, the Tandlord muy, whth or withow
accepling title therulo, keep or removo, store, destroy, discard, or otherwise disposc of nll ar any
part of such property in any manner that the Landlord shall chouse without incurring Hability to
the Tennnl or 1o any other person. lu no event shall tho Landlord ever beconme ar be charged
with the dutics of & builee of any propeity of the Tenanl, ‘the Rilure of the Tenant o setmove
any property from the Promises shull fotevee bur the Tenant from bringlog any action oy

asserting any labitity againstwhe Landlord with wespect (o any propedy which the Tenant fails to

Temove.

16. Net Lease, The Landlord and the Tenunt vgree dat this Lense shull be whut i
commonly knuwn o5 g "netepet-net” ot “curefeee” lease, and the Landlad's abligations shall be
Hianited (o those il has specifically wndertaken hevein.

17. Oulpt_Enjoxyment. The fandlord covenants thal, upon the Tenant’s paying the
rent and performing all of the lerms, covenuuts and comulitions the Tenant is to pedorm

hereunder. the Tenant shall peaceably und quietly enjoy the Premises bercby demised, free of

claimi of paramount title or of any persen claiming uader oc through the Landlord, and free and
clear of all exesptions, reservations or encumbrunces other than those set forth herein, and thosg
he Tenant subsequently approves is writing.

18.  Succtasors snd Asglgng.  This Lease shail be binding wpon and inuee to the
benelit of the parties hereto und iheic porsonal representatives, trustoss, heitr, guceessaes apd
035igNSs.

Db erdna, Loataitend Heesin Ao, e e convenience of the parlics

e ing thi Lease.

-0

000308a

AT QIETHE SHOTEL) DSKIAXA IRy

9 L10Z/01/L VOO 49 QHAIZOTT

€ L10Z/07/L VOO £q AAAIHOTT

43

Nd LO:
\d 81-L¢

r/—



I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

20. Remediog Cumulutlvey \Walyer. All righus and remedics of Landlord hereunder
are cumulativa, and not exelysive, ond shall be in addition to all other rights and remedics
provided by applicable law, Failore ta exercise or delay in excreiglng any right or remedy
hereunder shull nol opernte as a waiver thereaf, nov excuse future perfoanance. Mo weiver,
discharge ar renuncintion of any elahin or right arlsing vut of a breach of these terms and
conditiuns shall be effective untess in a writing signed by the pay so waiving and supperted by
consideration. Any waiver of any breach shall be a waiver of that breash only and not ol any
other breach, whether prior or subsequent thereto.

Z1. Attorneyy’ Fesse The Tenant shall pay o}l reaxonable allorneys” (oos, expenscs
and courl costs incnred by the Landlord in enloreing any psovision of this Leass.

22. Cholss of Laws Inyalidation of Xsrms, This Lease shall be governed by and
construcd in accordance with the taws of the State o Michigan that are applicable 1o leasea mude
and 1o bo performed n that state. The invalidution of vue of tmoro Lenge torma shall not affect the

valldity of the romaining torms.
23. Notlgea. All notlees hierein raquized xhall be given In writing upon the parties At

the addresses indicated on page 1 heteof. Auy notice shall be dewned to have besn given when
personally delivered or when sent by certified wanil, cerurn reecipt requested and postags prepaid.

‘The addreases specified for notices herein may from time to time be thunged by the writton -

nolice of onc pagty 1o the other.

24, Linbilify Joiat nod Several, 1F the Tenant is mare thag one paton, ench of their
ohliguticny under this Lrvse will be joint and severl. .

25.  Auendmens. ‘this Lease vepresents the entite sgreement bofween the parties.
Thit Leose ray not be amended, altered or modificd except by a writing signed by the prity
against whom enforcement of ay watver, change, modiliention or discharge is soughi.

N WITNESS WHERKOR, tha partics have exccuted this Lease op he day and yeur
first ubove wrtucn,

WITNESSES LANDLORD:
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals
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In The Matter Of:

Donna Livings v. Sage's Investment Group,
LLC |
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Deborah Buck
March 23, 2017
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Deborah Buck

March 23, 2017
Page 1 Page 3
STATE OV MICTIGAN : TABLE OF CONTENTS
INTTHE CIRCUET COURT FOR 1THE COUNTY OF MACOMB 2
3 WITNESS PAGE
DONNA LIVINGS. 4 DEBORAH BUCK
Plaintiit. 5
VS, Case No., 2016-001819 NI ‘5 EXAMINATION BY MR, BARATTA: 5
HON, EDWARD A SERVITTO 1 EXAMINATION BY MR. STEINER: 20
SAGES INVESTMENT GROUP. 1LLC. EXAMINATION BY MR, GABEL: 30 .
Michigan Hmited lisbility compuny. and 9 RE-EXAMINATION BY MR. STEINER: 6 f
T8 LANDSCAPING & SNOW REMOVAL, INC..a 10 ’ -
Michigan corporation. u EXHIBITS
Drelesdants. 10 :
3 EXHIBIT PAGE
14 {No Exhibits Marked) i
1% [«
“The Deposition of DEBORAH BUCK. 16
Faken at 25800 Nonhwestesn Highway. Suite 400, o
Southfickd. Michigan, 18
Conmencing it 3:23 pam.. 13 i
Thursday. March 23, 2007, 20 o
Pefore Lisa M. Fix. CSR-3121. 2 :
23
24
25 i
i
. A i
Page 2 Page 4
3
1 APPEARANCES 1 Southfield, Michigan
2 2 Thursday, March 23, 2017 ’
3 CHRISTOPHER R. BARATTA, ESQ. 3 3:23 pan. ;
@ BARATTA & BARATTA 4 - x * ® :
S 120 Markel Steet 5 DEBORAH BUCK, :
6 Nonnt Cleméns, Michigin 48043 5 was thereupon called as a witness herein, and after
? Appeaving on behatf of the Plaintitt, K having first been duly sworn to testify to the ruth, ‘
¢ ¥ the whole truth and nothing but the truth, was
¢ STEVEN R, GABUL, ESQ. & examined and testified as follows:
0 THE HANOVER LAW GROUP 10 MR. BARATTA: The record will reflect this
11 25800 Norhwestern Highway, Suite 400 L is the subpoenaed deposition of Deborah Buck, to be
13 Southicld, Michigan 48975 L used for all purposes consistent with the Michigan
13 Appearing on behalf of the Defendant, T& Landseaping. K Court Rules.
bl 14 My name is Chwis Baratta, | represent Donba
B MARK W. STEINER, E5Q. 15 Livings. How are you?
is SEGAL MCCAMBRIDGLE 1 THE WITNESS: Good. How are you?
e 39475 13 Mile Roud, Suite 203 H MR, BARATTA: Good, thank you.
L Naovi. Michigan 48337 Have you ever had a depusition before?
e s THE WITNESS: No.

Appearing on behalt of the Defendant, Sage's.

JAMES MOLLOY. E5Q.
SECREST WARDLE
2600 Troy Ceater Drive
“Tray. Michigan 48007
Appuaving on behalf of the Witness.

MR, BARATTA: All right. I'm going 10 give
you just o couple of general ground rules. 1Fyou
don't understand soything that Foy asking you, let me
Kknow that, Il rephrasc the question wdif you and §
are cammunicating elfectively. okay?

THE WITNESS: Okay.

1 (Pages 1 to 4)

Carroll Court Reporting
586-468-2411
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Deborah Buck

March 23, 2017 O
o’
Page 5 Page 7 <
1 MR, BARATTA: The woman to your right, t Q. How long huve you bicen employed at Thea's? g
she's taking down every(hing that we say, S0 a couple A, Nine yeurs. A
3 things. ['m going 10 require a verbal response to my R Q. How long have you been employed at Grand Diminis? O
ki question versus a nod or a shake of the head. Uh-hub, + A. Since Tom, or in that building? Q
i wh-uh doesi't come out on paper very well, The other Q. Well, lot's just say sinee it's been Grand Dimitrds. ) §
¢ - thing is that, um, when [ ask you a question, you will A, Twelve years, «
1 frequently know the answer 10 the question before | R Q. Twelve years. So we're going voughly to since 20057 g
& finished asking it, but so the record is nice when the 3 A. Not sure when it went to Grand Dimitri’s. 1've heen
¢ transcript comes out on paper, please allow me © 4 in that building for 26 years. g
o finish my question, and in wen Fll allow you to 0 Q. So lel me help you, About 2004 is when it went 10 ‘ !??
11 finish your answer so we have a nice transcript, okay? t Grand Dimiti's. L -
12 THE WITNESS: Okay. 12 AL 2004 then, A g
13 MR, BARATTA: Great. 1l you don't know i3 Q. AMright. H S
14 something, i you don’t remember something, that’s 1 A. Thank you. =
15 fine, some people feed like they have to answer every 5 Q. And you have been a waibiess in that building since =
e question.  You know, fike I said, il you don't know, s when?
17 il you don't rememnber, if you're not swsc, tell me I A, EPwenty-six yenrs, :
13 that you don't know, you don't remember, you're not 18 Q. Okay. Okay. So you have gone from owney to awner - }
19 sure, um, and then we'll go from there, okay? 1% A. Correct,
iU THE WITNESS: Okay. o Q. - maintaining your pogition o5 waitress? H
21 MR. BARATTA: Great, 2t A. Correct, ‘
#2 EXAMINATION 22 Q. Allright. So you cwrently work for the Shkoukani :
23 BY MR. BARATTA: 23 brothers? i
24 Q. Yaur full name, plense? 7 A, Yes,
25 A. Dchorah Lynn Buck. 25 Q. And like how muny howrs a week do you work there? ,
Page 6 Page 8 |
1 Q. Your address? 1 A. 1'm down to six and-a-half pow. g g
2 A 15290 Corncll Drive, Clinton Township, Michigan, * Q. Most ol your time is spent at Theo's?
3 48038, 3 A. Correct. ‘, E-n) O
4 Q. How long have you lived there? i Q. What's the reason? : i) m
5 A. Um, ning years -~ sorry, niitc years. 5 A, Just changed over. Just -~ 10 reason, i <:Pq
6 Q. Who do-you tive there with? & Q. Whare is Theo's located? 1 é
7 A. Muyscll. i A. TFhirteen Mile and Hoover, : w
@ Q. Any pls on moving anytime soon? 4 Q. Okay. And in 2014 were you working for Theo's? o U
& A. Ne. * A Yes : “«“@ o
10 Q. Aliright. Your date of birth? B Q. What was the proportion of howrs you were warking in i z e
1 A, §12-20-71 il umy given week, let's say in Febiuary of 2014, Theo's g Z
1 Q. Did you graduate from high school? 2 versus Grand Dimiwi's? ‘ ; O
13 A. Yes. LR} A, Howas, uny, 3 wouldd say abnost equal, hecause Ewvas O O
14 . Which high school? B still there, wm, probably about 20 hours at Grand > O
15 A. Frascr High School. B Dimitei's. ¥'m guessing, but, ~J >
s 0. And any cducation past high school? i3 Q. So about 20 hows at cach phice in that time frane? : ~J
A, No. A. Correct. o T~
u 0. Are you currently cmplayed? Q. That's an approximation? D 8
Ao Yos. A Yes, O~
Q. Where? Q. Not going to hold you o exact houes - — b9
i A. Theo's Family Restaurant and Cr:;nd Dimitri's. Ao Yes. ~ S
» Q. Two restaurants? Q. -~ your best guess. 9\ ~]
i A, Yes. A Yo NG w
Q. Ast you a waitress at both? 0. Okay. Do you know Danna Livings? !\.) i)')
Ao Vs, Ao Yex 3 >]
T
2 (Pages 5 to 8) <
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Deborah Buck

March 23, 2017
Page 9 Page 11 |
! Q. How long have you known her? Q. Allright. Dit she say or deseribe bow she fell? .
2 A. Since 2004, A. Shesaid when 1 got out of (he car, she said 1 went
3 Q. Donnr was a co-workex of yours, correet? down, that's -
4 A. Correct. 4 Q. Did you interpret that lo mean anything in particul?
5 Q. She was also 8 waitress? A interpreted it ta mean that she fell,
s A, Yes. Q. Altyight. Did you get into any other specilics as to )
v Q. Do you have an opinion as (@ how she was as 2 i how she fell, or the mechanism of her Balt?
& waitress? A. I asked her if she way okay. :
® A. Shewas a very good waitiess. 2 Q. What did she say? X
10 Q. Okay. Inthe entire time that you knew Donn as a ic A, 1'mnot sure. .
1 wititress, was she able to perform her job duties? 1 Q. Allvight, Sowhat did Donva do then after you let {
12 A, Yes. 1z her in? ‘
13 Q. Okay. Did you - we're here today primarily to talk L A. Well, we had this conversafion pretty much in the
14 about a slip and fall that ocewred on e premiscs i tobby. )
15 tocated a1 25001 Gratiot Ave, in Eastpointe on 1: Q. Okay.
186 February 21st, 2014, You're gencrally awane of that 15 A. Unm, like  snid, she said she was gonng go home and ‘
17 ineident? 17 change. 1said, you know, you don't have to come
18 A. Yes. t= hack, you know, don't xush back lieve, you kinow, "cuz ’i
19 Q. Okay. Did you witness this incident? 14 of the way the weather was as it is and everything. b
20 A. No. 29 So she said no, I'1l be haek,
21 Q. Allyright. How did you first leam of the incident? 2] Q. Okay. So (o the best of your reeollection, did Do
22 A. Um, 1 well, | had got to work before Donnn, and | 20 home and change her clothes and come back to work :
23 had walked in with the chef, him and 1 walked in the rest of lier shift that day?
24 togeiher, and; wm, probably about ten minutes later A, Yes,
24 Donna hnd called on the phone to open the front door. 23 Q. Do you recall if she worked the next day? ‘
Page 10 page 12 [i
3 Q. And when she ealled you, was it the moring of t A, Yas, from just her telling me and others, yes, she
2 Februngy 21517 # did. !
3 A. Yes, 3 Q. Okay. j
1 Q. Do you remember like what time it was? 1 A, 1was not there Snturday morning. %
5 A. 1 don't veeall, ¢ Q. Do you know if Donna worked at Grand Dimitd's pust
€ Q. Was it iround 6:00 am? “ it next day, which-was Saturday? 5
7 A. Approximately - yeah, approximately 6:00 a.m., i A, No, she did not. H
8 hecause we both start at 6:00, so it was approximately Q. Al right. When was the last time that you spoke with '
e that time. - Donna? ;
10 Q. What did you do in vesponse W tat telephone call? A, Um, probably about two, three weeks ago. 5
1 A. 1 went and opened the front door. Q. How would you classify your relationship will-hoy?
12 Q. Allvight. And at-thitt point in time did Dovaa say A We're friends.
i3 anything 10 you? Q. Okay. Have you and I ever spoken on the phione?
14 A. Yes, ) A, No. :
' Q. Allvight. What did she say? e Q. Okay. Well, maybe ane time talking about her -
18 A. She said -- do you want hier words or -- i A. Yes, one time when 1 called to confirm the time )
1i Q. Sue. change, sorry.
i A, Well, she said, " just fuckin® fel in the parking Q. Did we - we didn’t discuss anyihing else?

~

jol." I said, “You're kidding?" And she was sonked.
Q. llerclothing?
A. Her clothing,
Q. ey pants of -
A. She was from the waist down about.
Q. Okay. What clse did she say. il anything”
A. She said she was gouna go bome and change.

A, Notat nil.
Q. Thank you.
You arvived belore Donna on that morning
that she fell?
FAVI 1
Q. Do you recall the condition of the parking Tot?

A, Yes.

3 (Pages 9 Lo 12)
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Deborah

Buck
March 23, 2017

Page 13

Q. What was it?
1,  shect ol ive with water on top. Suaoy,

ice, water.
Q. Was that snow and iee that you degeribed, was that

covering the parking lot?

Page 15

A, No.

Q. In other words, you don't recatl what the lot looked
like on the day before Donna felf?

A. No.

Q. Okay. Do you recall what the lt looked fike the dity

H
& A Yes. “ ales? ,
i Q. Okay. Was there - you mentioned that there was, um, 1 A. No.
3 water on lop of the ice. Do you recall how much water # Q. Are you aware of anyone else slipping, um, in this
o here was? @ particular parking Jot, or falting in this parking 1ot i
o A, No. 10 at any time within sny two weeks either before this J
1 Q. Do you know. if you know, why there was watee on (o 11 incident or two weeks alier this incident? ‘
1 of the ice? i2 Ao 1don't recall.
1N A, No. 13 Q. Okay. Do you vecall if Fom Shkoukani was made aware E
bt Q. Arcyou aware of any jwoblems with drainage in that X of this incident?
1 particular parking in? 15 Ao Yes. H
1E A, Afterwards, yes. 16 Q. Allright. Do you know how he was made aware of it?
it Q. After what? 17 A. 1 helieve Donna-told him. ‘
£ A. Afier the Tl Y Tearned it that drain, where we 12 Q. Do you know if Tom did anything in response to Domw |
te pretty sutch paried by was blocked. 18 telling him? '
an Q. And who did you learn that from? 20 A. 1 believe he went outside to unblock the drain. ;
b A. - U, just from Donnn, um, another anployee had said the 23 Q. And do you know how he did that?
same thing, 22 A. No. H
=3 Q. Did you have difficulty yowsell walking in? 23 Q. You weren't present? i
B A Yes 2 A No
3 Q. Did you have difficulty yourself walking into work 25 Q. Are you awme of anyone taking any remedial action, so ‘«
Page 14 Page 16 {
3 that moming? B to spuak, ta clear the water in the lol, or the jee or i
2 A. Y. s the spow - i
3 Q. Did you puk where the employees were supposed o that 3 A. No. i
kK moming? a Q. - as you described? :
£ A. Ne. 4 No?
4 Q. Where did you park? € A, No. r
i A, Um, normally we park in the back, which we did. U Q. Okay. tntems ol Giand Dimitri's, are you aware at 1
® Normally we parlk closer to the door, hut from what 1 & any time in 2014, are you aware of any employees i
@ reeall there was, um, a momnd of siow b that area, 50 8 plowing or solting the parking lor?
i ¥ could not park that way, and 1 parked about threcor t A Mo,
H four spots down, 51ill to the back, but not in normal n Q. Do you know who is responsibic lo plow or sult the
(%) — the spot where | novmally park. purking lot? H
13 Q. Okay. And ! dow't -+ 1 don'tyecatl. Did you v AT Snow Removal. '
i actually arvive lo work with someone etse? Q. Okay. Do youknow it Grand Dimin's contracied with
t A. 1 had pulled in, and then, um, Chef Bob had patled in i them, of whether Mr. Suge contracied with them?

pretty much the same time | didh.
Q. Yeah. And tasked you the question bee
sure il vou and Chel Bob commuted w work together,
A. No,
Q. Are you aware of any witnosss la this ineident?

A, No.

0. You duseribed what you reealt s to the condition of
the pinking lot on the dite of this incidem. Do you
secalt huw Jong this condition existed. senerally. n

the munner in which you deseribed?

Ao From conversations with the goys who worked from ihe
snow removal company, Jim Sage.

Q. Okny. And you said conversations with the guys from
T&L. Did they stop intw the restuurant wnce in
awhile?

A, Wall,when they would do the lot or the landscaping,
or whatever it may be, they would come in and get»
collioe or 1 hot chocotate or o carey-out, and, um,
heve and there they would vefer to, you know, Jim Sage

wants s 1o do Uis, Jim Sage wonts us (o do that.

4 (Pages 13 to 16)
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Deborah Buck
March 23, 2017

€71 6 DRT/EY DSIIAK AT EDER

Page 17 Page 19;1-
Q. Okay. Did they cver drop off any bills o inyoiees, ! A. Correet.
10 the best of your knowledge? " Q. And Bob would be in the Kitchen doing bis couking?
A. Not while I was there, no. N A Yes,
Q. Can you deseribe or fell me, to the best ol your i Q. Wha time did the restacirant open for biz for
& vecolleetion, how many dilTerent people, um, in that k] customers?
& 2014 winter you remember secing who you thought were s A, At that time we opened, ob, gosh, 6:30, 1 think it :
i cither owners or employces of T&I? i was. | don't recall, beeause we've changed since
- A. Oh, God, I can't reeafl, 4 then.
ki Q. Was it more than ane? @ Q. [want o take you (o i time lrame, any lime belore ;
o A. Yes. 1 menn 1 would say there's prohably threcor ie the incident in 2014, and your expericnce for ;
i four. 3 approximutely say ten years 45 a co-warker with Donna, '
1 Q. Okay. Do you ever recall observing any of the 12 Ins that ten years betore the ineident that !
13 snowplow trucks from T&) that winter at Grand 13 you knew Donna, did she ever complain to you about her ‘ o
14 Dimiti’s? &) back hurting hor? . >
15 A, Yes th A. No. H
ia Q. Do you recall how nxny different teucks you observed? 1é Q. Did she cver complain to you about her leg or legs
17 A. One. 1 huvting her?
4 Q. Okay. That winter, do you recall-any salt being laid 14 A. No. ;
14 out on the parking fo? 1e Q. Was she, in your opinion, a goud waitress? i
2 A. No, not while 1 was there, no. w0 A. Yes. :
B Q. And that vorning, do you recall socing any salt on (he 21 Q. Did you, through the course of your friendship and
B parking lot? a2 warking expericnce with her, did you observe her
o A. No. 3 curvying plates ar trays of food 1o the tables?
B Q. When you came in fora - Fguess itsa day shift, o4 A, Yes,
28 right, or would you call it a sorning shilt when you Bty Q. And was she able 1o do that in what you feel was a
Page 18 Page 20 |
) starl at 6:00 in the moming? 1 competent manner? g
z A. Morning shift, K A, Yes. E
3 Q. Okay. And the moming shift at Grand Dimitri’s would 1 Q. Did she appear to have any difficulty in performing H O O
4 typically po from what, 6:00 a.m, 107 1 her job as a waitress? : E m
5 A 2:00 5% A No, X Jond
5 Q. 2:00 pom?” - - € . Q. Youre fiicnds with Donna, and you have been hefore { é <
i A. (Witness Nodding.) b this incident and afier this incident, corveet? : U m
& Q. Correct? 8 A, Yes ‘ o U
& A. Correct. t Q. What changus, if any, have you noted in Donna since ‘ < o
LAY Q. Whea you would show up for a moming shili, um, were i this incident? ‘ «
tl you supposed to use the employee entrance to enter 1" A. -Fdon't see her that often, just due to my work i g
N into Grand Dimitri's? L schedule, so. s O Z
13 A. ‘The back door we used. 11 Q. So yau're not able to answer that question? : o O
[ Q. Bid you have a key for the back doar? ta A, No. g > o
B A. No. v MR, BARATTA: 1don't have anything clse. - >
i# Q. When ynu typically mrvive that winter for your morning e THE WITNESS: Okay. : 3
shilt, would the back door be open? ‘ i MR, STEINER: B, Debbie, my name is Mark o~
i+° A, Ne. B Steiner, | represent Sage Investment Group with Q 8
B Q). How would you petin? vespeet to this matier, Fhave just a few guestions - [
A, When Chel Bob would conse. . Th for you. — N
Q. And Chef Bob would po through the back? e EXAMINATION ~ E
A. To the front, to tbe back. . BY MRSTEINER: p’\ . |
Q. And he would apen ap the back door for the wailresses? B Q. 102014, are you able to say how ofien you worked with [¥8] )
B A Yes, i Miss Livings? !\? ..
Q). And that's where you were supposed to come in? - A, Yes. (e) e
~
5 (Pages 17 to 20) E:Eg
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Page 23

Q. How oflen? 1 parking fot that did nol have snow un it?
A, Two days. MR, BARATTA: Asked and answaed. Go H
* Q. Do you know what days those were? 3 ahead. '
4 MR. BARATTA: Is this per week? 4 1BY MR, STEINER:
5 BY MR, STEINER: Q. You can answer. ,
¢ Q. Perweek. ¢ A. Erom what } remember, | remember snow, jce and water
¥ A, Monday and Jriday. " pretty much through the parking tot, ’
g Q. How closely do you keep in contact now? ¥ Q. Right. And I'masking if any pait of the parking fol
2 MR. BARATTA: Asked and answered. Go @ did not have that?
it abend. 18 AL No, itwas covered,
Ay THIE WEITNESS: Every -- | mean just through n Q. Okay. What about the sidewalk, was thit covered, as
a2 phone beeanse of my schedule, sa, 32 well? :
13 BY MR.STEINER: 13 AL Yes i
14 Q. [ mcan tosay -~ 14 Q. Okay. Sothere wazno past -- no swince of the
A5 A. Every three - thyee weeks ot so. Mot very often, hut 15 ground that did pol have show, waler or ice on it?
i6 just enough to pick up the phone and carry on a 16 A, No. N
1 conversation, 17 MR, BARATFA: Thot's correet?
1® Q. When's the last time you saw Miiss Livings in person? s FHE WEENIESS: Right. Correct. Itwas
18 A. 1 don'tremember, . 19 covered,
20 Q. Okay. Did you speak with Miss Livings aker her BY ML STRINER:
a1 deposition? Q. Allipht, Do you know how much suow there was?
72 A. No. A. A couple inches, maybe.
23 Q. Do you weil} Miss Livings ever missing work tor a 23 Q. Do you recall it snowing on the night before the ¢
24 long perind of time before this incident? 24 ingident happened? =
23 A. No. 5 A. Idon't remember, s
Page 22 Page 24
1 Q. You mentioned that you wrived with Chiel Bob o the 1 Q. 1o you reenll the last time that it snowed before the
2 date of the incident, and he would typically unlock z incictent? s
3 the back door by going through the fiont. Did he-do 3 A. No. {
" that on the day of the incident, as well? 4 Q. Okay. It's my understanding that they keep sult at
9 A. Twalked in with him. 5 the premises oF Grand Dimitri's. Mave you seen that?
& Q. Sodid you ‘walk in through the front deor? 5 A, Yes, "
K A. Through the front, 1 Q. Have you ever used the salt?
8§ Q. So you walked from the back parking Jot to the fron(? t A. Once, twice, maybe. :
A. Tothe ront. & Q. And where did you apply that soli?
ie Q. And you didn't slip. did you? 10 A. Just right at the front doot. ¢
12 A. No, because 1 kinda shimniied my way in. u Q. Did you sce anyone ¢lse apply salt on the premises? :
i Q. Okay. Did you sce a large pool of water near the 1z A. Tom. -
L drain? i3 Q. And where would he apply it? i
4 A. | didn't pay attention to the drain. i A. Front door.
LR8 Q. Okay. Was watcr covering the entive back parking jot rn Q. You also mentioned that Tom went baek w the dyain in
1t ar -- pe the back parking lot and broke up some of the ice
i arowad it?

A. Where I parked, yes.
Q. Okay. Was there a part ol the parking lot where there
wils not water?
MR, BARATTA: Qbjection. foundation. You
-can answer, i you know,
THE WITNESS: 1don't know. 1 just know
where | parked it was wet.
BY MR. STEINER:
Q. Okay. Do you recoll il there is any part of the

A. [ didn't see him, but from what I heard, yves.

Q. Okay. Do you know il that relieved some of the water
in the parking fot?

A, Ldon't kow.

Q. When you lelt the premies that day, do you ceeadl
watter being i tie back parking lo?

A. Edon't remember.

Q. Do you recalt any snow or ice in the back parking fo?

6 (Pages 21 to 24)
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A Yes. i BY MR, STEINER:
Q. Sathere was still snow and ice? * Q. And ifyou don't Know -~
Ao Yes. 3 MR. MOLLOY: 1t you Know.
“ Q. When she called you on -- when Usay she, T nean Miss 4 THE WITNESS: Well, Jim Sage is the owner
- Livings. When Miss Livings catled you on her el > of the buikling.
€ phone ta open up the frant dooy, do you know why that b BY MR. STEINER:
g was Joeked i Chel Bob had already goue through i? ! Q. Okay. Besides --
® A, Bwas minutes after we arrived. 1 don't know if he 8 A. Tom is the landlord.
@ opens {he hook door, and why she chose not to go to b Q. Okay. So besides that basic lindlord/tenant
16 the back door. She came to front door. [ don't know 16 arangement -~
" it 1t was locked or what at that time, 1 A. That's all { know.
w Q. When she cafled you, what did she say? 1z Q. - are you aware -
13 A. Can you open the front door. 13 MR. BARATTA: I'm sorry, did you sny Tom is
i ©. Okay. But you had gone through the tiont door that 14 the fandlord?
1% duy, vight? 15 THE WITNESS: 'm sotry, Jim Sage is -- 1
X A, With Bob, 16 got it mixed up. Jim Sage is the tandlord, Tom is the
1 Q. And so the door remained locked alter you opened it? 17 tenant.
1 MR, BARATTA: Objection, foundation. She 8 BY MR. STEINER:
1 snid - | thought she said she didn't know, but go 19 Q. Ave you aware of any other pupose for the Grand
29 ahead. =0 Dimitri's premises, including the back and frant
21 THE WITNESS: With the door, the front door o parking lot, um, other than for the restaurant
2 being Jocked? w2 business?
23 BY MR. STEINER: B A, Whait,'ean you -~
24 Q. Yeah 24 MR. MOLLOY: Do you understand the
25 A. Yeal, we were nol open. 3 don’t apen the door. 25 question?
Page 26 Page 28
1 Q. Okay. But you had gone through that door already, 1 BY MR. STEINER:
2 right? 2 Q. Sure. Is the réstanrant prewises, including the back
3 A. And locked it back wp. 3 and front parking tot, vsed for any other puipose
4 Q. Lacked it back up, vkay. . 4 other than for the restaurmy?
& A. Now, whether she went to the haek, 1 don’t know. 5 A. "Not that I'm sware of, 1o, just restaurant.
3 Q. Okay. Tmmediately after the Fafl did she talk abowt 6 Q. - Have you ever scen Jim Suge atthe premises?
i ter condition at ali? 7 A Yes.
& A. LikeJ said, 1 axked her it she was okay, she said 1 4 Q. How oflen docs he come around, if you know?
¢ don't know. ¢ MR. BARATTA: What time frame?
i Q. Okiy. When was the first time that you spoke with her 10 FHE WETNESS: Yeah, |don't know, | menn
£ where she indicated that there might be sone sort of'a i1 how oflen he would come, I've seen him,
is medical issue? 12 BY MR STEINER:
] A. Saturday. 13 Q. Okay. Socvery now and then, its not like a daily
id Q. And did you just veceive a phone call from her? flow 1L} occmvence?
did she contact you? £ A. No.
i A. 1 cnlled her, i Q. Do yor have any idea what he's there for?
Q. And what did she say? A, No

A. That she had gone 1o the clinie that day.
Q. Did she say anything else?
A. No, nothing too.much. ) just asked her how she was,
she said sore.
0. 1o you have any personal knowledge regarding the werms
of the relutionship betweea Grand Dimiurs and Sage?
ML BARATTA: Qbject to the Toym, but go

ahead.

Q. When you siw Tom Shkeukani go out and break up some
ice avound -- I'm sorry. you did not see him?

A, §did not see him.,

Q. But had you ever beard of Fom Shkoukani going out lo
the parking lat other than thix circum -~ this
incident to lix some sort of condition”

A, No

Q. Did you notify anyone of salt or ice when you awived
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on the premises?
A, Well -
MR, MOLLOY: Objection, larm.

EXAMINATION
BY MR. GABEL:
Q. Okay. You said carlicr. and ' nat trying to stand
aver your back, M back up. You said carhier you

1 THE WITNESS: Hub? B
5 BY MR. STEINER: " were going, 10 park somewhere, you couldnt, there was |
& Q. On the date of the incident, you mentioned that there # some show in the area so you parked somewhere else.
7 was a sheet of ice, right? A. Correel. :
3 Ao Right. # Q. Could you point with your finger and we'll deseribe
¢ Q. Did you tell anyone Urat moming? it Tor the record? So il you could (elt me-which phato
10 A, 1dida't. T mean [ believe Donun told Tom right away, 10 for M, Caramagno. Exhibit | you're looking at, and
I and 1'm - § can’t - 1 didn’t say anything. 1 Qien we con go from there.
12 Q. Okay. 1% A The back of the buitding, is that what you --
13 A ¥'m jusi - [ would assume he was sware beeause that's 13 Q. So you're pointing at the lop photo. '
14 how the parking lot was that day. 34 Where would you normally park that you
L] Q. I your - strike that, 15 couldn't park on that day? ’
re If yout sce snow o ice build-up in the i A, Normally, right here. ;
1 parking fot, who would you contact about that issue? 1z Q. Okay. So you're poinling - ‘
1w Would it be Tom? 18 A. Because here's the door, so it was cdose. That's ‘
19 MR, BARATTA: Qbjection, assumus facts not L where we would normally pavk. :
20 in evidence, Y Q. So you're pointing where the vehicle is shown?
2 BY MR, STEINER: xl A, Well, L can't telt il there's -- ‘cuz this picture, is
2 Q. Who would you report any issues t0? B this the wall, the dumpster, and then the first car
23 A. Well, Tom, of course. § mean that's the boss, so. ) w3 how this is. B
24 mean jt's not fike 1 have the snow company number or &4 Q. Fm just - as you Jook at this back area -
25 Jim Sage's to eall them, you know, os A. Uh-huhb,
4
Page 30 page 32 |
1 Q. Okay. In Februmy of20i4, do you remember how oflen t Q. - and that’s the back area that you novmally park, ’
2 or how many -- strike that. - carrect? 2
3 Do you remember what days you warked in 3 A. Correct,
1 February 20147 4 Q. You pointed with your finger where the car is shown, '
5 A No b correct? :
6 Q. Did you work the day before this incident? A, Wall, if, like I said, this is the wall where the -
U A. No. : dumpster is, 1 would park closest right by that wall. [}
8 Q. Did you work the, um, Satwday - 4 Q. Okay. Selhat's whete the dumpster, and there's a car ‘
4 A, No. K near it, right?
10 Q. - before? e A. Correct :
13 A. 1 changed my schedule a lot, so 1 would be guessing, L Q. Okay. So-
i Q. Okay. So-- e A, 1hdieve,
3 A, EImow For sure I was not there Saturday. it MR. MOLLOY: Show me in the picture.
I MR, BARATTA: 1 thought the witsess B THE WITNESS: I that's a car, yes.
15 testilied she warked Mondays and Fridays. i MR. GABEL: Allright.
6 MR, STEINER: Pm talking Februmy 2014, MR, BARATTA: He just wants to know,
i not presently, And that's when she worked with Miss _because when we read this --
1 Livings. . oE THE WIFNESS: Uh-buh.
MR, BARATTA: Qkay. MR, BARATTA: -~ monihs from now we're not

MR, STEINER: That's all Fhave right now,
“Thank you.

MR, GABEL: My name is Steve Gabel. 1
vopresent T&s. Fhave a few questions for you.

Can | have the exhibit Jor M. Caramagno

there?

poing (o know what you're saying.

THE WITNESS: Okay.

MR, BARATTA: So il you could, and you
might have answered it lready. just telt him where

your finger is pointing on the phatograph.
THE WITNESS: Closest 1o the wall. There

7
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would be a dumpster, then a spol.
MR. BARATTA: Okay.

[P
i

Page

A. Justin general,
Q. Generally. okay.
So youre not thinking of'the winter

3 BY MR. GABEL:
4 Q. Okay. So for the record, Mr. Covamuagno'’s Exhibit |, 3 speeilically? .
5 the top photo, there is vehicte, correet? You see " A. Not-- :
s the vehicle? @ Q. You got {o ket ine finish my question. )
4 A, Yes. 1 Not in the wintertime specilically?
B Q. Do you sec like the white object 1o the left ol it? 8 A, Correct. :
¥ A, Yes, x Q. Qkay. So in the winter time, inchiding the winter of .
1w Q. Is that the general aren you would park? L February 2014, i 1 were to ask you the number of TJ
11 A. Yes. i pessonnel out at that premises, could you telt e, or
1z Q. Soon the morping of the incident were you not able to 1z would you be guussing?
13 park there? 13 A Guessing,
14 A, No. 4 Q. Okay. Idon'l want you 10 guess.
1% Q. s that comeet? 1% Now, you don't know T&Is duties
16 A. Correct. 1% specitically, do you, vis-a-vis this propeity?
1 Q. Okay. Sa then where did you park? vi A, No, i
18 A. Ibclieve, if this is the window here ~- L& Q. Okay. And you don't know whal they did or did not do ’
19 Q. What do you mean - yox gat (o use words, the word 19 specifically in Febrinry 2014 vis-a-vis this property?
By here won't work. 2y A, No,
kL A, Hihis is a window -~ 2 Q. Okay. Now, on the moming ol the incident when Donna
R Q. Okay. Alosg the building? #2 Livings appeared at the front door of the restaurant, '
23 A. On the building, 43 was she crawling? ‘
24 Q. Thimk you, 24 A, No,t digu't sec frer -~ J snw hier at the door.
25 A. Ifthis Is the window, 1 pretty much lined up right 2 Q. Did she tell you she erawled to the front?
Page 34 page 36 |
1 with that window. ! A. She did not tell me that. ,
2 Q. So it would be near where the rectangle is in that o Q. Were her clothes wet? 4
3 photograph? 3 A Yes.
4 A. Yes, right in this area vight here. 4 Q. Did she go home to change? §
5 Q. Just w the right ol the -- 5 A Yes. !
8 MR, BARATTA: Just o the right of the hand £ Q. Aid did shie tell you that she fell due to the water
? drawn rectangle. ¥ and that's why her clothes were wet?
ks MR. GABEL: That's fine. That's all I need k4 A Yes
2 to know, Thank you very much, 4 Q. Have you seen her dep transeript at all? :
1o BY MR, GABEL: AL No.
i Q. And you were able to park there successful, correct? i Q. Did you discuss your proposed {estimony with Donna «
(x4 A. Yeah, [ Livings? H
1 Q. Okay. In that pholograph where the cirele and the X. 17 AL Ne.
i is, could you deseribe what you saw there, i you're i + MR, GABEL: Okay. 1don't have anything

L ¥

able to, or would you be pucssing?
MR, MOLLOY: On the day of the incident?
BY MR. GABEL:
Q." Sure, om the day of the incident.
A, Fwould be guessing.
Q. Then don't puess, okay? .

Now, you mentioned than over time you would
see some TPs personnel, and you said the wards three
or four people. Is that during spring, summer,
winter, o ix it a specilic season you're thinking

about?

clse. Thak you.
MR, BARATTA: Nathing.
MR, STEINER: dust one really quick
tallowe-up.
RE-EXAMINATION
BY MR.STEINER:
Q. How long was it from when she lefi to po change 10 the
time she came back?
A, Lwould - 1'd say less than a haif fieur. § don't
know. 1'd be puesying, but it was not long.
Q. Do you remamber what douvr she watked in -
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t A. No.
- Q. -- after she came back?
A, No. N
{ Q. She didn't say thal she fell a second time, did she?
B A. No.
’3 MR, STEINER: Thank you. i
U MR. BARATTA: You're all set. Thank you.
u MR, GABEL: Thank you very nwuch.
o P b L) i
30 (The deposition was concluded at 3:56 pan.)
i :
.
13 £
14 2
¥ :
16 i
17 !
aw :
ta :
34 1
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Page 38
1 CERTIFICATE i
z  STATE OF MICHIGAN :
4 COUNTY OF MACOMB
4 H
5 i, LISA M. FIX, C.8.R. 3121, a Notary i
& Public in and for the above county and state, do i
K hereby certify that the deposition was taken before me )
# on the date hereinbelore stated, that the witness was ‘
@ by me first duly sworn to testily to the truth; that t
e this is a Urue, Tull and complete transeript of my ;
1 stenographic notes so take: and tat T am nol related, i
1z nor a counsel 1o cither party, nor interested in the
Ta cvent of this cause,
14
1%
h a4
i ’/' :(d.%, \f;«v{c =
i LISA M. FIX, CSR - 3121
Notary Public. Macomb County
My Commission Expires: 4-9-2019
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Thomas Caramadgno
Marxch 23, 2017

~

S
<
Page 1 Page 3 5
STATE OF MICHIGAN . TABLE OF CONTENTS O
INCTHE CHRCEST COGRE FOR HIE COER TV OF NACONS - o
" WITNESS PAGE ~
DONNA LIVINGS. 3 THOMAS CARAMAGNO : e
PlaintilT - 3
vs. Case No. 2006:001819 Nt @ EXAMINATION BY MR. BARATTA: 6 g
HON. EDWARD A, SERVITH() B EXAMINATION BY MR. STEINER: 36 : g
SAGE'S INVESTNMENT GROUP. LLC. o # EXAMINATION BY MR, GABEL: 41 :
Michigan limited tability company. and . s RE-EXAMINATION BY MR. BARATTA: 45 : .Qi
T&I LANDSCAPING & SNOW REMOVALL INC.. 1 L4 RE-EXAMINATION BY MR. STEINER: 51 !
Michigan coporatior. E RE-EXAMINATION BY MR, GABEL: 52 ’ g
Defendonts. i § .\
e s EXHIBITS ﬁ%
i :
i EXHIBIT PAGE :
The Deposition oF THOMAS CARAMAGNO. 1% (Exhibit attached to transcripl) !
Faken a1 25800 Nolwvestem Highway, Soite 400, i
Southfiekd, Michigan. i DEPOSITION EXHIBIT 1 25 H
Conmiencing at 1:3) pan, 154 (Photo) 1
Thursday, March 23, 2007, oo
Before Lisa M. Fix, CSR-3121, “
o ;
al :
i
Page 2 Page 4 |
1 APPEARANCES i Southfiekd, Michigun % g a
2 Thursday, Mnrch 23, 2017 : O
a CHIUSTOPHER R, BARATTA, LSQ. 3 111 pam. x m O
1 BARATYA & BARATTA 9 LI ] rr
] 120 Manket Shreet 5 THOMAS CARAMAGNO, « 2 —
6 NMowunt Clemens, Michigan 48043 & was theseupon catled as o witness herein, and after ’ m <
7 Appearing on behall o the Plaini T, 1 having st been duly swom to testify to the tuth, q w m
% - the whole truth and nothing but the- truth, was : o U
& STEVENR. GABEL, ESQ. ¥ examined and testified ag follows: : < o
1 THE HANOVER LAW GROUP MR. BARATTA: The record will reflect this { <
L] 25800 Northwestern FHlighway, Suie 400 i is the deposition of Thomias Catnmagno, takes pusstant Z
12 Southlicid, Michigan 48973 ™ 10 Notice, 10 be used for all pposes consistent with O Z
13 Appeaving on beball of the Defendant, &I Laxdsenping, 1 e Michigan Cowt Rules, : o O
I b My name is Cliris Baralta, | represent Donna > o
15 MARK W. STERNER, ESQ. e Livings. How ae you taday?
e SEGAL MCCAMBRIDGE i THE WITNESS: Good. l‘ >
v 39473 13 Mile Road, Suite 203 i MR. BARATTA: Gaod. Have you everhad g —_ =
1F Novi, Michigan 48337 depnsition before? Q D
e Appearing on tehall ol the Deladant, Supc's. TiH: WITNESS: [ ] o
MR BARATTA: When was the last tine? C>E3
THE WEINESS: T ean'tremember, Yeae or S o
WG YOS Ao, [
MR BARATTA: Okay, And how muny .O\ ~J
4 B depusitions have you had betore? $ wo
THE WEENESS: ' guessing \!m:c, four. . UJ
>

L~

1 (Pages 1 to 4)

Nd LO
d 81
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Thomas Caramagno

March 23, 2017
Page 5 Page 7
MR, BARATTA: Allvight. Were they all 1 A. No,
related to T&) Landseape? # Q. Are you swrrently employed?
3 THE WITNESS: 1 don't vemember, 2 A. Yes,
4 MR, BARATTA: Were they personal matlers, 4 Q. Where ave you employed?
a or were they -~ ® A. T&J Landseaping and Snow Removal, Inc.
& TIHE WETNESS: No. ® Q. Is that your company?
¥ MR, BARATTA: -- matiess involving your " A. Yes,
business? # Q. How long have you had tha company?
b THE WITNESS: Business, B A, CFhirty-five years.
o MR, BARATTA: Okay. in ease you don't 19 Q. Any other form of employment?
It remember the ground rules, it you don't know u A, 1 have other companies T own,
2 something, el e you don't know. 12 Q. What type of compunies?
B THE WITNESS: Ub-huh. . 1 A. Real estate holdings.
B MR, BARATTA; That's a perfeetly aceeptable 14 Q. Okay.
answer, okay? 1% A. Equipment holdings.
“ THE WITNESS: Okay. . 14 Q. Equipment holdings for the landsenpe company?
i MR, BARATTA: A verbal response P'm going 1 A. Allmy companjes,
] to ask for as appascd to a nod, shake of the head, % Q. I'muot clear.
i uh-huh, uh-uh, tat's not going Lo come out well an 19. MR, GABEL: He just wants to know whal you
the transeript. 20 mean by cquipment holdings, if you can just teli him.
THE WITNESS: Gotcha. M THE WITNESS: | own a carporation thit owns
* MR, BARATTA: | guess the Jast thing is 24 any of the picces ol cquipment that my companics need,
23 that in nermal conversation, and you've already done 23 that compary ronts il to those companies.
i it, you know what Pin going to ask you befone 'm 4 BY MR. BARATTA: .
% finished. Please atlow me to just ask my question, 2% Q. So would tha include T&J Snow Removal Compaay?
Page 6 Page 8
1 answer, then VI allow you 1o ully respond so we're J A, Yes.
- not tatking over cach ather so the transeript veads 2 Q. Soanyolthe equipment that T&J has is actuslly
s very nicely. 3 rented trom snother company you have which owns the
4 THE WITNIEESS: Okay. 1 eguipiment?
“ MR, BARATTA: Thank you. K A, Correct,
& . EXAMINATION £ Q. Okay. And then the renl estate investment company o
¢ BY MR BARATTA: 7 compnnies you have --
= Q. Your full nunw? ¢ A. Uhhub,
S A. Thomas Anthuny Caramagna, 1. L Q. -~ conveet me il I wrong, those are investnent
N Q. Address? 19 propertics?
Ao My bome address? n A. Corrects
Q. Yes 12 Q. Are they commercial or residential properties?
Ao 11213 Primrose Way, Washington, Michigan, 48094, ke A. Both,
t Q. And { think your business address is Clinton Tawnship, a4 Q. Okay. So other han your commercial reat cstate
correet? 1 companies, your equipment rental compuny, and Ta)
: A, Correet. ERS Landscape, do you hive any other form of income?
¥

Q). What is thit?

AL 35426 Cordelia, Clinton Township, 48035,
0. What is your cie ofbivdy?

A, 12561,

). How Fr did you go in school?

A, High schonl grad.

). Which high schaol?

A, Warren Wyods High.

. Allvight Any Fanther education beyond tat?

A. My paycheeltis derived by T&I Landsenping.

Q. Altright. AsolFehruary of 201 how many employvees
were enployed by T&J?

A I Febroary?

Q. Yes

A Zero

Q. Just yourseH?

A. Correct. Ny partner and mysedt.

Q. Who's your partaer?

Carrcll Court
586-468-2411

2 (Pages 5 to 8
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Thomas Caramagno
March 23,

2017

Page 9

Ao dames Taroy.
Q. Spell tha, please.

Page 11

ocurred, a Gl involving Donna Livings, This Bl
oveurred on February 2(st, 2014 a1 25001 Gratiot in

& Ao T-U-R-A-Y. 3 Fastpointe. That's commonly known a8 the Sajo's H
4 Q. Andis hea S0/50 owner? i Plaza. E
a A. Covreet. B Are you genesally familiar with that H
€ Q. Hesthel in T&I? & incident involving Miss Livings? §
Y A, Correct, ’ A, Just by (he wsud, ftself. ,
* Q. So other tam you ind dames, there were no other & Q. Okay. And you've lalked 1o your attorney, M. Gabel 1
8 cmployees or owners of T&J Landscaping as ol & about that? . %
1 Febnuary 20147 WA Yes d
3] A. No, LY Q. 1 don't waat to know anything what you guys talked i
12 Q. Tha's comreet? an about. Um, did you -- did you witness this fall? }
A Yes 13 A Ne, ! did not. ]
14 Q. How many trucks did T&Y have al that time? t4 Q. 1o you know ol any witnesses?
1% A, T&JF Londseaping docsn't own sy tracks, but we just 1% A. No, 1donot.
e wse the trucks that are uceded at thit time, which is e Q. Da you recall ar have any knowledge as fo whether you
17 one or bvo, you kuow, for providing what we have to by were on the premises on Febraary 20th or 21st of 20142
3 plow. 18 A. Just based on my vecords that T Reep.
9 Q. Sol guess 1 phrased the question poorly in lightot' e Q. And what is thal answer?
e yowr prioy lestimony. B A. Ihe last time § plowed was on the 19th, | believe. 2
o So one oF two traeks were rented by T&) as ot MR, GABEL: This Exhibit 3 from Mr. Sage,
ar of Februmy 2014, comrect? is the document you're refonring to?
a3 A. Correet, ’ THE WITNESS: Right. Which was on -~
o4 Q. Allvight. Does James have uny ownarship in your B ML GABEL: Go ahead. Go ahend,
% cquipment rental company? J8 THE WITNESS: On 2-18.was the last time )
Page 10 Page 12
1 A. 50750 on afl of them. 1 plowed on that property.
2 Q. Are you guys 50/50 on the veal estate, too? 2 BY MR. BARATTA:
3 A, Yes. 3 Q. Okay.
4 Q. You guys tifelong liends? 4 A, Of2014.
& A. Since high school, 5 Q. Do you know il'it was you or fames?
6 Q. “Tell me, if you could, the numbey of propesties thit 6 A, Myself.
¥ ‘F&) Landscaping serviced as of 2014, Febraary. i Q. Can you describe Jor ne the condition of the lot at
# A. 1'd have to be guessing. 8 that tine, iFyou reeall? 4
¢ Q. Give e a gucss. ¢ A. Detine condition, §
o A, Thirty, lu Q. What the lot Tooked like, whether there was any H
i1 Q. Okay. Were these all commercial or residential, or a L accumulation ol ice or snow, Sanding water, anything
T mix of both? iz like that? i
13 A. Mix of holk. 13 A. At the point of - T mean ) ean’t remember what it 3
4 Q. Primarily do-you recall what it might have been, whitt 14 looked fike on that day. :
LR might bave been the ratio? 15 Q. And that was iy question, H
1 A, Usualty I try to keep around 6i/40 commercial [N A. Right.
17 Q. Yep.

0. Okay. And to the best of your memory, t this time
was the ratio about 60/40?

A, Yes

Q. Okay. So mayhe 18 commercial propertics and 12

vesidentials?

A, Yes,
Q. Something like that?
A Yes.

Q. We're here today o tatk about an incident that

AL T don't know.

Q. Do you have a memory of what the parking fot at that
Jueation ooked like in February at any time ol 20147

A, Hdonot

Q. Okay. You understand that the -- that this was the
winter hetween *13 and *14 where there was a record
amoont of snowall?

A 1'm basing it off what you're saying, 1 ean't

3 {Pages 9 to 12)

Carroll Court Reporlting
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Thomas Caramagno
March 23,

2017

Page 13

remember.
Q. You don't recadf the winter of record snowili?

Page 15

A. Yos.
Q. And did you -~ did you also provide him with fice

3 A. 1 remember bad winters, but Tean't say, you knth, 3 plowing services at the other property?
i under oitth saying that was it, you know. i A. Yes.
] Q. Okay. 5 Q. Okay. IF'youcan el me the breakdown between
4 A, Fhat woukd be just sheer agrecing. 1 that's what you ¢ plowing services performed M the subject propeity --
7 sy, 1°d agree with you, K when I say subjeet, you understand it's Sujo's Plaza.
¥ Q. Fair coough. 1 guess Jet's take a look at this, then, v vight? 3
9 while we're talking abma it This is -- Fw banding 2 A. Uh-huh,
e you -- may 1 call you Tom? 10 Q. Socan you break down for me, wm, who would have done
n A. Yew 1 he plowing as between you and James?
12 Q. Tom, I'm going to hand you wint was marked ns 1z A. Ywould hinve dane this property. g
13 Deposition Exhibit Number 3 in Jitn Suge's deposition. 13 Q. Alight. So huadred percent, 2014 wintey it's you? ‘
14 Do you know Him? 4 A Yes i
15 A, Yes, Vdo. 15 Q. Okuy. And the reason no invoices exist is because :
18 Q. And how lonp have you known Jim for? 16 there ave none? :
17 A, Twenty-five to 30 years. v A, Exactly. :
13 Q. Allright. You guys ~- how would you elassily your % Q. GCotcha,
14 relationship with Jin, 1 associutes, fiends, is Now, take a look t the bottom of the
20 anything? 0 cepter of the page. There's some handwriting in :
7 A. Friends. Very close friends. 2t there, :
£ Q. Okay. Iwant o just go through this sheet a litde o A, Ub-hub.
kX bit. First of afl, con you tell me what this sheet 23 Q. ‘there’s an asterisks, and it says, quote: “Sall by ’
23 i a4 request only by plazn ownee” Is that your
25 A. This is my computer history of thint property. 25 Tanchvritiog? 5
Page 14 Page 16 |
t Q. Okay. Are there any other records T&4F Lalseaping has 1 A. ‘That is my secrelary's. :
2 regarding snow nnaintenance or salfing services 2 Q. Okay. And was that the arrangement that you had with H
a performed at the subject prapecty other than whal's a Mr. Sage concerning this propesty? '
4 vontained in this one page Exhibit 37 4 A. Yes W
5 A. Anything that was done to that propevty in that time s Q. Okay. Soyou would not salt unfess Mr. Sage yequested  §
¢ frame is this right here. € you ta do so? ,
1 Q. What about billing records, do you maintain those? ? A. Correct.
4 A, Wedon't hill them anything, | don't charge him 2 Q. Okay. H you did salt, would you eharge Mr. Suge far -
* anything. a the cost of the salt?
10 Q. Lver? i A. No.
1 Ao Ever. 13 Q. Okay. Aswetre lnoking at this, this appears to be .
12 Q. How docs that work? s it a bavter sysiem that you @ sort of a report you would generute, T see the line !
i3 guys have? i3 number stasting tram 1467 soing down 1o 1504, There's
t3 A. Just good friends. J don’s charge my friends. 1 i no particular signifi 10 the line number, is
i don't make money oif my friends. i there?
it . How many other ecounts of the appraximatety 30 that 4t A, No.
7 yau had this winter were gratix? Q. “Ihe dintes, thoagh, would reliect the days that you
# Ao What's gratis mean? were plawing on the property?
1% Q. Means frec A, Yaes, or whatever services we did,
= A Only my Iriends. and Jim is my onlky Ceicnd that Tplow Q. Okay. So would we find out what services you did by
o for free. “i jouking al the code?

Q. And 1 understand M. Sage s oy propotics,
A. 1o bas at that thoe |think it's two.
Q. Okay. Wore vou plowing bath ol his propories i

winter?

A. There's no code, it just goes by date, basically. It
snyy, if you look at 2-02- 14, meaning February 2nd,
2014, the D, means just it's o debit, and then that's
just heenuse it's 2 — 1 guess an aceonnting proyram,
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Page 17 Page 19

i just to create u halance i we charge thems something, 1 BY MR, BARATTA:

B Q. Okay. ? Q. "rom, i don't sce any salting on here. Con you 1eH by
3 A, And then it just says what we did 1o the for vight, 3 looking at this whether or not any salting services

A which is snow plowing. Snaw blowing means we didt the 4 were performed on the property?

¢ sictewalks. o A, There is no salting done on this property based on

Q. Okay. Sosnow plowing would include what? ¢ this time lranse.
? A, The parking fof. 1 Q. Do you have an independent recallection ol salting
Q. Allvight. fs there oue parking lor? 8 this property al any time from fanusry ol 14 thwough
& A, Yes, that surrounds the whole complex. @ - plarch of 1147
i Q. Okay- S0 snow plowing muans parking lot, and then iy A. I it doesn't say it on here, it was not done.
1 snow biowing is blowing the sidewalks? 11 Q. And it doesn't say it on there, conmeet?
N A, Corveet. . i2 A. Correct.
(] Q. Andtherc are initials to the right of those 13 Q. Okay. 1 want 1o just show you a copy of what's been
e duseriplions. sometimes it says PP? 14 warked as Exhibil Number |in Donna Livings'
i A, PP ucans per push, Dleans be's not a eontract 15 deposition, ‘Fhere arc two photographs there,
i customer. 16 Jssentially it's a photogsaph of the same arca. You
¥i Q. Fxphain. LX) recognize what's contained in cither of those
te A, Tn the show plowing industyy, there is such # thing as 18 photographs?
 contract ¢ ora 1 . amdl then 10 A Yes. :

20 Q. What is it?
2 A 1t's the hack parking ot of (he strip mail.
22 Q. Are you awave of what the back parking lot is used

there's people thnt are just per push. So he way just
=1 chassified ns a per push heeanse we don't getany
money for it, xo it's Just clusyified so {t's vot like

one of nty contruct customers that pays me s seasomal 23 for -~
24 contruct. ' 24 A Yes.
b Q. Goteha, 25 Q. - as faras who can park theee?
Page 18 Page 20
1 And then the handwriting that says claim 3 A. Ul-hub.
“ number, is that your seerctary's? 2 Q. Whatisit? .
3 A. Yes. 3 A, Al the employeu purking,
4 Q. Da you know what that claim number references? 4 Q. Okay. When you push snow, it's got o go somewhere,
4 A. Idonot. I'm guessing it had something to do with s right?
3 the case, 6 A. Correet, :
1 MR. GABEL: Actually it's not the claim L Q. So would there be an aven where you woukl stockpile
« number. 0 the snow [hat you pushed?
* THE WITNESS: No? @ A Y,
Y MR. GABEL: No. 10 Q. Andis it depicied in the pictures we se¢on
THE WITNESS: She just must have took it 1t Exhibit 1?7
£ ol something. 12 A, You can’t sec it o hiere "enz 1 don’t see any snow
ii MR, GABEL: | can tefl you it's not. 13 issnes -~
1 THE WITNESS: Al right, 1 Q. Right
i BY MR, BARATTA: 15 A, - on here,
0. So essentially the sum total of T&'s record of e Q. Right, bt the Tocation of where you would stackpile
activity of snow maintenance and salting services v SNOW.
would be contained vithin this Ixhibit 3 that we're N A, AVell, where 1 would push the snow, which. you know,
looking at? [ © Vve explained it this is the back.
A Yes g MR, GABEL: When yvou sy thix or there, you
MR. GABEL: For the period of time shown. B need verbil desceription -
THIS \WITN . Right, THE WITNI xplain it
MR, BARATTA: Yes, for the period of time a3 NI GABEE: -+ 50 the recond is elear, whea
i shown. Thank you. w4 you walk your way through this -
b THIEE WITNESS: The back edge. or the brick

MR, GABEL: Ub-huh,

r
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Page 21 Page 23
1 line of the back of the propaty. i which is the heginning part of the back alley. 1 eall
2 MR. GABEL: s on which sidc of the photo? it, or the back purking lot.
X THE WITNESS: Would be the north side of BY MR, BARATTA: -
4 the building. That's where nty snowplow woukl angle i Q. Okay. :
5 cverything going to the north side of the pawrking lot A. This is the adjncent property that, you know, abutsup |
up against that wall. Meaning the plow is onan ° ta it wheve the parking blocks ure, which this from 4
7 angle, and it, you know, congtantly diveris the snow 1 hiere, yau katow, where the eirele is on the top 3
8 soing nonth, and at he end of the parking lot it d pictuwre.
9 you're Jooking ut these, both these pictures, the top Q. The X that's circlud? i
10 part of the picture is further west, the botiom ot the i A. Yuah, from that point to there, where the pile guts ‘
11 page is Gratiot, So when you're dellecting or u piled, is probably bvo-thivds of the length of the i
12 diverting the snow to (e wall, the wall, the snow [ property past that paint,
13 Tine will be all afong that wall, and then the end of’ 2 Q. Ser bnsicatly lvom the X -- n
ka4 the pike would be at one end of the proprerty and the 14 A, Ub-hub. :‘
15 other pile would be at the coraer of Gratiot, it Q. --to the top teft postion of the photograph would be H
le BY MR BARATTA: 14 the aren where the snow was stockpited? f
17 Q. Am | carreet in understanding you that yow're saying Ay A. N, top leftis over here, g
18 that this wall we sec on the right side and also the 18 MR, GABEL: No. Hold on, :
19 top of the photograph, this watl is on (he north side e BY MR. BARATTA: r
20 of the property? ot Q. Cun you eircle where you would - *
# A Correct. 5 A. Thisis the edge of the property. :
22 Q. And then it we look at where the car is parked against 1 MR. GABEL: He' nat - %
23 the wall, that wonid be the northwestem section of -4 MR, BARATTA: Wail. Before you do 1
24 the propeaty? o anyihing - (
25 A. ‘That car right there isnot by a wall, that'sa - I THE WETNESS: Fm sy, ¢
%
Page 22 Page 24
1 dunipster, 1 believe. 1 MR. GABEL: Goahead. H
2 Q. Show me what you're pointing at. z BY MR,BARATTA: §
3 A, This ear here, (hese ears, this is not the end of the 3 Q. Tdon't know what this means.
1 property. ‘Fhe property goes a fot lurther past that. + Ao This is the end of the property. That is the back of f
& Q. Okay. So this car that we se¢ here, that is not the N the building, That's where the xnow pile is. 4
€ northwestem partion of the property? é Q. Circle where you snow piled, \
T AL No, it goes way further than that. U A, Right here, t
¥ Q. Okay, Can you point or tell me, just puint with your ¢ MR, GABEL: H's got 1o be somuthing darker
9 finger where the stockpiles of snow would he? - han thal, *
1y A. Stockpile wonid be way over here, which would he by ie THE WITNESS: Do you have a hightighter? 1
" the coltision - you know, where the property that's i can put it on thig picture, This picture woudd be :
12 adjacent to Sajo’s - i better.
a2 Q. Okay -~ MR, BARATTTA: Let's do the bouow picture. N
L] Ao -~ which is quite s hit amwvays. i MR, GABEL: Thank you. H
15 MR, GABEL; Hold on. Keep your thumb B FHE WITNESS: 1 mean withow! physically
e there. That's the top photoe in the middic where the o measuring, yow're talking hundreds of feet sway om
47 brcak appuars ~- where that circle is.
b THE WITNESS: Yes. BY MR BARNTTA:
1% MR, GABEL: -- between the building and the Q. So that civele on the hotom pictare iepresents where
" wall e the right. your spow would be sickpiled?
THE WITNESS: Correeet, : A, No, that cirete is where vou guys - [ don‘t know what
. MR, GABEL: Thank you. Cioahend. that virvle represeats.
] TUHE WETNESS: Which is basically 73 pereent Q. No, ao, no, the cirele you just deew.
; -~ this is the beghming. The front part of the brick v MR, GABEL: Ne. the one you just made --
< Jine of the property, that's Dimiwi's, wll right. THE WITNESS: Yeah, which would be the west
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rage 25

A. No, Tdon't

i wdge ol the property.
2 MR, BARATTA: Okay. W'l just ik this, Q. Therd's o resturant that's on this property, and it's
3 | guess. 3 culted Grand Dimitri's. Are you generatly Tumiliar
4 MARKED FOR {DENTIFICATION: A with tha?
] DEPOSITION EXHIBET 1. N A Yes. :
& BY MR. BARATTA & Q. s a family dining style restawsant?
K Q. Okay. Was there a conwact hetween T8 and Sage's " AL Yes.
& Investment Company for snow maintenance and saliing of i Q. Allvight. Have you ever been it there?
8 this subject property? . @ A No :
10 A. Na B Q. iave you ever talked to anyone who gaid that they've
1 Q. Nothing wiitten? t the owner? ,
iz A, No. A, Ne, ¢
13 Q. Correet? Q. Have you ever ialked to anyone whe said they were an ‘g
i A. Coreect ia cemployee there? "
135 Q. Was lhere an agreement beiween you andt My, Sage as (0 i5 A. No. !
16 the terms of T& I's snow mainteaance and salting of 2 Q. Did Grand Dimityi's cver pay T&JI for their snow ;
i the subjeet propesty? vi plowing scrvices? H
1% A, Fhiere is anly 2 verbal agreement of plowing the snow. R Ao No. ’ . H
e Q. What wiss tha agreament? w Q. Did Grand Dimiud's, or anyone from there ever cantrol
ne A. Al vervices start aller LS inches of snovialls to 20 the scope or the manner in which T&I performed snow l
start services. ’ B removal services an the property?
Q. So the trigaer, so 10 speik - A. No. ) 1
A. Covrect, Q. Do you bave any knowledge of any drainage issucs or |
4 Q. - would be u snowlall of 1.5 inches? problems on this particutur packing loi? :
as A, Yes. th A. No, 1donot, g
Page 26 Page 28
1 Q. And at that point in time you would come in and piow 1 Q. ['myoing to ask you n couple of questions now, and }
z the property? 4 then 1 want you o just assume & couple things in the s
3 A, Yes 4 questions that I'm going to ask you.
4 Q. Allright. Would any salting involve Mr. Sage 4 Assmme that T& is vequired to plow this
L dirvecting you to salt -- strike thal. Thit was apour b Jol when the accwnulations are 1.5 inches oF gresicr, :
6 question, ¢ okay? That's the first assumption. H
1 Did you have any discretion to saft the i A. Olay. :
K property independent of Mr. Snge telling you to sall 3 Q. The second assamption is, is that this particutor lot :
e it? ¢ fas o combinution of snow andfor ice that's
0 A. No, 1 donot. 10 approximately six inches deep, okay? ‘
i Q. Okay. Would you, during this winter that we're i A, Olay.
1 tulking abowt, would you ever inspect the propaity lo s Q. My question Tor you is is usssming those two Tacts, it 3
13 tnke a took at the lot o detennine whether it needed i3 ‘&) did their job and they plowed every time the N
i4 10 be plowed? L] minimum accumulntion was one and-a-hatf inches, do you
1% A, No. i have any explanation ag o haw an accumutation or :

Q. How waukd you know that it was time to plow at that
1.3 inch trigger?

A. When | seen 1.5 inches of snow on the ground.

Q. But you wouldn't maintain or e any independent

v

inspections ol the propurly atany time olher than the
Limes vou were on the property to plow with an
accumulation of a feast 1§ inches?
A. Correct.
Q. Did Grand Dimiii's - ctrtke Hat.
1o vou know who Grand Dimitri's is?

tayer ol snow or ice could beon that paticular fot
that woukd mensure approximitely six jnches deep?
A, Ave you asking is that possible?
Q. Vin usking that it - frst ofall, is that possible?
Ao I0Y am plowing that parking fot every fhme it snows,
inch build-up of snow

AY

it is imposxibice 10 hitve 8
or ice.

Q. Okay. Ifiheie were a six-inch build-up of show o
ive, what do you think the causes might be from the

hypothetical 1 just gave you?
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Page 29

A, Well, there's e hypothetical, The only way that
would happen is if that parking lot wasn't plowed.
0. So this was the year, | know you don't vemember, bat

Page 31

A, Thereds no negotiation,
Q. Bt did you ever discuss thi temn with him?
A, Aninch and-a-half, yes.

+ it was the year where we had reeord snowlalls. My 4 Q. And did you speak with anyonce ebse rom Sage i
B Question gcncriilly on all the commereil lots, the » Investment CGroup? .
‘ parking lots that you paved that year, do you have any K A. Y aonly speak to Jim Sage,
* recollection of how close 1o the ground your plows 7 Q. Okay. Wonld you only go out 10 plow the snow with one
would be so that when you were finished plawing u tol, ¢ and-a-halt inehes of fresh snow?
9 | want o know what the depth would e ol the snow & AL Every snowhll that goes out, 1 den't stavt services
i that remains on the surface. e unless there's an inch and-a-half snowdall.
t A. Typically if we plow every sngwfall, it's pretty dam A Q. Okay. How soon alter the snowlall woukl you be i
close to the surface of the parking lof. 12 required to go ont? ;
Q. Okay. You don't have any recollection of coming lo 13 A, 1am required to make sure the parking lots are clear
va any al your commercial propertics fhat yeor, um, with 14 before nnybody opens.
s a rigger of 1.5 inches and noticing a lacge 15 Q. "So it might be in the evening or in the carly moming?
1 aceumudation of snow or ice that was many inches deep? 16 Ao IFIs -~ if the snow is during the day, you inow,
A. Nowne. ” while the place is open, we can't plow it until the .
* Q. I'm going to bave to ask this of you, Any lelony 18 complex is elosed to plow ibe fot, you know, so nobody R
14 convictions or misdemeanor convictions involving an 1 gets plowed in. ;
clement of thell, dishonesty or Talse statement? o Q. So not dwring business hows? 1
A, No. 21 A. Corvect, -
Mt BARATTA: {don't have anything else. o Q. When Té&Jd cleared the tot, was there an expecunion B
MR, STEINER: | have o few questions for 2 that you would clear the premises of snow?
yau. 24 A, Deline clear,
Exl THE WETNESS: Ub-huh. o5 Q. Atleast you ioned that there is inlly - it
i
Page. 30 rage 32 f
1 MR, STEINER; My nam is Mark Steiner, ! i would pet as close to the parking lot as possible, ‘
< reprosent Sage Investiment Group, 2 vight?
3 THE WETNESS: Okay. 3 A. The surface of the parking lot. i
1 EXAMINATION 4 Q. Ifsnow was lell on the fot, would that fait to mect f
3 BY MR. §TE : 5 your expectations? 4
e Q. ~When yon acgotinted the 1 with Sage b 6 MR, GABEL: Letaw object to form and
i Group, did you negolinte that just with lim Sage? : founclation. Fiest of all, it's impossible o remove
3 MR, BARATTA: Object to the form, # all snow, and the word removal is oxymoranic inany {3
» BY M STEINER: e eircumstance, You use a blade, there's always a :
Q. Orat least the agreemen? . 10 vesidual lefl., So P'm just going to objeet to the
n A, There was no negotiation. There's no charge. L qquestion as a physical impossibility. Go ahead.
i 0. Okay. But when you discussed the wims of the 12 MR, BARATTA: Counselor, are you calling
axrcement, did you just dliscuss that with Jim Snge? 13 your client’s name of his company oxymoronic?
v A, The terms of the agreement, meaning when the trigger i MR. GABEL: No, 'msaying when you use o
level starts? 5 blade on the ground there’s always @ vesidue lefl and
Q. Swre. Any of the lenms of your understanding of this 16 I think M. Carcunagno is doing a fine job in nawing
relationship. i his company, I'm just saying -~
1u MR. BARATTA: Thank yau.

. Because Jim has been in the convuercial real estate

huginess for years, ind Uve been in the snow plowing

industey for vears, you know, he knows and T know thi
snipw sers iees in the majority of every pliee in
Alichigan, other than the UP area or up north, serviees
athways start an inch and-a-balf wndess stipuated
otherwise.

Q. Okay. So did you ever negatiate thit weem with him?

MR, GABI
1 don't think that's the case. He nxy answer the

-- that ais & natter of physics

question.
THE WITINE
question?
BY MR STEINER:
). Sure. s itat least your expectation that when

S: We - can vou repeat the

- —————-Carroll-Court-Reporting-—————— — —
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Page 33

you're called out to rentove snow ar plow snow thau it
woild - you ave to clear the premises ol snow?

Page 35

A, “That was what was stated whea we first stave taking
eare nf that property when he purchased that property.

3 A. 1 am to clesie the snoy, bagically plow itas any 3 Q. s that commun o your other customers?
4 snovfall that falls an juch and-a-half and more. Kl A. ¥ ot lking about my other cugtomers. With Jim
B Q. So il there's an accwmulation of we'll gy six inchey Sage, that's what pur policy s, that's what we st
& of snow, would you say thut that lails to mect your @ forth for hin, i
? expeclations for snow removal? 1 Q. just trying to gauge haw notmal that is, at least '
A. That meets the expectations 10 plow it in the indusuy, i that's common, ilit's nol common? :
k4 Q. Ifsfler you snow -- aller the snow falls and you go @ A. 1ecan'tspeak for everyhody clse out there. :
19 out and plow -~ 1 Q. Do you huve other agrezinents like that? %
it A. Uh-hub. 14 A. As far a5 what, not salting? f
12 Q. --ond there's still six inches of snow on the swlice a2 Q. Right, only salting when requested. §
13 of that lot -- 13 A, Yes ‘;
n A. There wonld not be. 114 Q. Was there ever s time that you wowld salt without the 4
1% Q. Butifthere was, would that fail fo mcet your 3 expressed permission of tim Sage? g
16 expeciations of 18 A. Never, ;
1 A. Hteamot be. v Q. flas Jim Sage ever requested that you sale? H
1 Q. Okay. L A Yos, {
14 MR. GABEL: Foundation. Go uheud. fa Q. Do you recall on how many ceasions?
S BY MR, STEINER: ot A. Ldanot.
3 Q. Is it your understanding thin T&l's job is ta make the B MR, BARATTA: What time fiame? This
a2 premises saler by renoving (he snow? winter?
23 A. My job is (o plow snow that falls on that parking lot o3 MR, STE Right now.
ks when it veaches the trigeer point of 15 inches o 24 THE WITNESS: Not that winter, no. In that {
25 more. o8 time fiame that you have, no. ’ i
H
3
Page 34 Page 36
1 Q. Removing ice or snow docs make the premises safer? t BY MR, STEINER: g
2 A. 1 donot remove jee, I plow snow. 2 Q. And what mukes you say that? 15 it jusi based on this
3 Q. Ramoving snow makes the premises sater, right? 3 document?
4 A. 1don't have an opinion on that, 4 A. 1t the ane that puts it on there, and 1'm the one
s Q. ' you dida't remove the saow, that wourkin't meel yowr 5 iat doos it, nad 1 know for i fact if it's not on the
3 expectation, or the exp ion of your ¢ 3 € sticet, beeanse you can't alter the history in the
¥ right? ‘ b computer, and it was not done if it's not on theye,
# A, Pmrsorry -- * Q). What kind ofperovssion would you need to have in
¢ MR. GABIEL: Foundation. Go ahead. " order 1 dlo the suting? !
9 FHE WETNESS: - can you repeat the 18 A. A verbad phone enil. é
i quustion? 1 don'l wndesstand. t Q. Youdon't call Jim Sage every time you go out there, s
M BY MR. STEINER: 5 right?
12 Q). I¥ you did not remove the snow on the premises, thit L& A. No, 1 donot.
14 wauld not meat the exj ol your cc y ot your 14 Q. What kind of notice docs Jim Sage have that you're f
1 customers, correct? [ going to his premises? ,
1 A, Correct, 113 A, When he sees an inch and-a-hall snowfidl, :
i Q). s it fair 1o say that when T&J leaves the premises, Q. So youdan't give him a call or anything? H
13 you leave it os in good as condition as possible? A No :

A Yes X

Q. Earlier you testified tha Soge Investment Group would
need 10 request sab services W be performed, How
long has tha agrecment existed?

AL Abways.

. Was ihat a [onm that was negotiaied between you and

Fi Sage?

Q. So voumight he an his premises and he might not know
i?

A, Twould asswne be would know it 18 one of the
places he owns, Be's there everyday and he sees me
plow that one,

). Butit's possible you might be on there and he doesa't

know?

P

Carrol
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page 37

A. 1 have naider, | ean't spealc for him,

Q. Whea you soc o particular premises that might require
solting, do you notify Jim Sage of thar?

A. 1donot.

Page 39

times, 1 do not inspeet this property. The only time
L' on that property is when § plow it, and that's it.

Q. Okay. But let's suy yow're on the property t plow
it~

g Q. Why nat? ° A, Right.
€ A, 1t's not wmy Jab, 1 don't own the property, 1 do what § Q. - and you see a sheet of ice that might be dangerous.
7 he tells me to do. 1 there's nothing that you do?
# Q. So you've never called Mr. Sage and said this promiscs & A. IF1 saw something that sas dangerous, of course !
2 lonks like it oceds salting? 2 would tell the person, But at that time, 3T 1 didn't
10 A. Correet, 1 never have. 19 salt it, you kaow, or il there's o phone Jog saying
n Q. I prentises uppears unsafe because it uppears that 12 that § catted hin and tokd himn to do it, [ don't
2 Were's too much ice on the surface of the ot # reendt that. AT kuow §s 1 would never leave that
13 A. Ldonot. 13 site ST 1 thought, you know, it wag icy conditions ind
A Q. - you would nol notity him about that? 13 then I'd enll him,
15 A. 1don't go to the propexiy and inspeet them, so b 15 Q. Okay. So--
16 conldn't.do that. s A. [wonldn‘t eall him on the days that 1 plow.
11 Q. You mentioned eartier that you only go during off’ 17 Q. Okny. So atleast with respect to February 18th, had
15 business hours. How Jar in advance would you eed to 1o a sheet of ice existed thit was a dangerous condition
19 know, um, that you had 1o salt the preaises? 1 you would have at least called M. Sage?
29 A. I he was to call me cight ow 1 could be out there, 20 A, Iwonld think so.
21 yan know, as fast os | get to the shop and put the -2} Q. Okay.
B slt in the truclcand go oot and sult it. So within a2 MR. GABEL: Let me object. You asked
23 an hour, hour and-a-half within the time of the phone 23 whether if it was n dangerous condition, which was
2 call 24 what the witness was responding to. So your foliow-up
2% Q. s not norally yous practice to knowingly leave a a5 comment | think was inappropriate,
Page 38 Page 40
v premises in  dangerous condilion, is it? A MR. BARATTA: You're assuming ihaf -~
2 A. I never thought -- I can't speak for what - 1 don’t = BY MR. STEINER:
3 fsow what the conditions were here, hutif it didn‘t 3 Q. Do you believe a sheet of'ice isa danuerous
L say - 1 plowed it, and other (han the days that 1 wns 4 condition? .
5 ou-site plawing, 1 don't know what that property v A. Do I-~in the vight area, in the vight situntion,
& inoked like. . & yeoh,
T Q. But ot least with sespeet 10 Febraary 18th when you 7 Q. Okay. You're not at all fumiliar with the terms of on
8 fell that property, did you belicve it was ina ? agreement benween Grand Dimini's mxl Suge fovestment
° dangerous condition? & Group, are you?
10 A. Inmy opinion? [ A. No.
11 Q. Right. 1 Q. Do you ever use independent cantractors or anything
12 A. Tean't remember of what it looked fike bucl then, [ suh?
13 AN T can say is based on that histery, that on that 13 A, Never.
14 date, that it shows | think it was the 18th that we're 14 Q. Okay. Have you ever been sued before in g
15 in question about that | plowed, that means itwas st s professional copaity?
12 tenst one nnd-a-hall inches of snow betare we plowed 1w A, Yo
v it. i Q. How many times, it you con recall?
ke Q. Would there ever be # singuion where you would sali A, Jean'tveeall
(&} without a pricr approsal? Q. Con you ballpurk it?
o B A. Fwo or three,

A, Never.
Q. And why is that?
A. 1 that's not our agrecment, why would 1?7

Q. I'm just wondering, if'you see a sheet olice, why you

wouldet contaet Mr. Sage or salt the premises?

rate what 1've said numerons

Ao Again, T would rei

Q. Any in the last ien years?

A Yo

Q. ow many in the Tast tep years?

A Two or threee.

Q. You wouldnt know if anyone clse salied the prennses,

10 (Pages 37 to 40)
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Page 41 Page 43
i would you? t Q. Okay. So thenss a circle, that's the one end of the
A. Thave no idea. nm, corveet?
Q. You wouldn't know if it was someone clse's 3 A. Correct, the northwest corner.
4 vesponsibility to salt the premises, would you? 4 Q. Andif'we Jook a the wall to the vight ol the phota,
: A § bave no idea. 8 this-is the bottom photo, and --
@ MR, STEINER: Thank you, sir. { think 4 A. Which would be the northeast corner,
? that’s all [ have. K Q. Yeah, Okay. And that's the other end of the run,
MR. GABEL: 1 just have a couple. # comvect?
EXAMINATION ¢ A. Correel.
BY MR. GABEL: 10 Q. Okay. That's where the parking lot mects the bollom
u Q. Just to clavify the photos that weve discussed carlier 1 of the wall here?
1 today. 12 A. Ceorrect,
] A. Uh-huh. 13 Q. And fither down, right?
14 Q. This is Deposition Exhibit Number 1. 1 - A Oh, yeah.
i A. Right. 15 Q. Okay. In the top photo you put a litde bluc mark.
1 Q. It's o photos on il. 16 A. Yes,
i A, Ub-huh, 1 Q. What was that intended to signify?
e Q. So in the bottem photo where you put the circle - i A. That's to intend that that is the Tar west edge of the
1 A, Yeos. ' 19 strip mall. '
o Q. --is that, just to elarify - | want w be very 29 Q. Okay. Fhals not where you put the snow?
it specific where itis. Is that intended to bhe a spot n A. No.
o along the - | (hink you said northem side where the 22 Q. Okay.
=3 northern wall is bul going farther - 3 MR. BARATTA: And Steve, just belore we
MR. BARATTA: West. a4 leave there -
i THE WITNESS: I’s the northwest comer of 25 MR. GABEL: Uh-bu.
Page 42 Page 44
: the property, which is - 1 MR, BARATTA: - just so the record is
BY MR, GABEL: 2 clear.
3 Q. Okay. 3 MR. GABEL: Uh-huh.
# A. -- quite a big difference. Like the distance from 1 THE WITNESS: Ulihuh,
K where (it elrele is with the X at the top pictare - s MR, BARATTA: Sir, a8 we're Tooking at this
& Q. Okay. 6 photograph, or these photographs. Uhe {OP represems
U A. -- andd where that civele is -~ 1 north, generatly, corveet? Yhe el -
i . On the battom pichure. 8 PHE WITNESS: These iwe botl the sine
A, - that's two-thivds of the fength of the parking Jot 2 pictwre,
v past that eivele with the X, 10 MR BARATTA: Right. The lefiside
Q. So what 'm wrying to deline is the wall to the 1 sepresents west of the photogmph.
right -- 12 THE WITNESS: The top of the pictire
it A, Ub-huh, L represents the west, the bottom of the picture
it Q. -- what divcction is that? 4 represents east. the lell side of the picture
= A. Fhatis on the novth side of the property. B represents south, the right side represents the north
4 Q. Okay. So the snow, a5 you said carlicr, wauld that be 1 of the wall. The wall represenis the noith side.
against the north side but way clown where the circle b BY MR, GAREL:
is located? i Q. I you were looking at the wall. you'd be looking w0
A. The whole tength of the wall - [N the noith? :
0. Yuah. o A, Corveet.
A, - will have a pile of snow from the diverted snow : Q. Okay.
feom the building going north. 1t's just thatat the A. ITvou're looking 1o the Jeft, you're Jooking at Ten
end af the run would he a pile there, and at the end b Miile, if you're looking down you've looking at
of the run going this way townrd Gratint theve would Gratiot. if vou're looking this way, vou've looking o
Be a pile there. the collision shop.

11 (Pages 4% to 44)
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Page 45

Q. You say thisway. You poinicd to the top of ihe

Page 47

L A, 1 don't understand the question.
¢ phota? Q. 1 know, and P not expecting you (o know the answer
3 A. The top of the photo, that's Inoking far west, ecither.
1 Q. Do you believe you did yow work approprintely during # A, Right.
s the winler in guestion? E MR, GABEL: 1youw dow't know, you don't
8 A Yes. know,
7 0. Okay. Wy February of 20147 i BY MR, BARATTA:
& A, Yes Q. Letimeask it ngain.
9 (. Okay. Did.Jim Sage ever criticize your work at that * Ao Alright )
1 tine? i Q. Do you kave any idea how M, Sage calculates the value ‘
u A, Never. of your snow maintenance services on this property so t
12 Q. Okny. Youever speak to Donna Livings, the plaintitt’ that he can pass thase costs along 10 his tenants? A
13 in this case? B A You've {alking about a monctary vajue? i
44 A, Nuever, R Q. Correet, A
s Q. And did you ever muke any promises fo her? 3 A, 1 have no iden, i
16 A. No. 16 Q. Okay. 1wag expecting you to say that,
17 Q. Did you ever make any promises to her about your wark it Do you huve any knowledge as W whether or :
I and who it was fn? H sot Grand Dimini's, the restaurant on this propeity, :
19 A. No. i is rosponsible inany way 1o maintain these premises?
&0 Q. Orwhether it was for her or nol? T4 A, Fhave no idea. :
2 A, No Q. So the last thing 1 want o just ask you about is
22 MR, GABEL: Okay. Nothing Ruther. e salting. '
I3 MR, BARATTA: Just a couple of tollow-ups. 3 A, Uh-huh. i
2 RE-EXAMINATION bl Q. And ik there waso't aay sulting done this winter i
28 BY MR. BARATTA: Iy an this properly. ’
Page 46 Page 48 f
1 Q. Whenyou'e plowing a lot ke the lot we sec in ! MR, STEINER: Objection, H
2 Exhibit Number 1, who's benefit are you plowing that : MR. GABEL: In the time e shown? :
3 for besides Mr. Sage's? 3 BY MR. BARATTA: {
4 A. Who am ¥ beneflting? i Q. n the time lrame that's shown on Exhibit 3.
s Q. Who's -~ well, wha's bencliting from you plowing that B A. Ub-hah,
§ parking lot? i Q. You've been in (he snow removal business - sinow
1 Ao Myself and Jim Sage. maintenance business fora long time, right?
L Q. Other than that, is there anybody else who benefus? e A Yos ,
9 A. 1 guess so people don't have to drive or walk through Q. Decadus?
1o oW, * A Yes.
n Q. Okny. When you plow this lot, do you get out of your il (. In your opinion, what dilterence docs salting « lot
i traek, typically, 10 inspeet the property, o do you LE make after you plow it?
13 stay i your wuek and pecform your plawinyg services? A. 1t brings -- well, if the conditions present itself,
14 A. Alter I'm done plowing the complete parling loi, then i3 it will mel{ whatever -
15 I do a circte around to malke swre 1 get everything Q. Remnants? :
e Buttoned wp. ‘ A, - piaze or remnants of any snow underneath, it'lt
17 Q. Is the civele done by you driving in your iuek? melt it down to the surface,
2 AL Yes Q. And you said if conditions ave vight?
22 Q. Allsight. So nat physically getting our il walkig - A. Correat.

around?
A No.
Q. Okay. I you know, do you have any iden how Fim would

cafeulate the value oF your now mainioRnee servives
on this propesty 1 piss those cosis along 1o bis

tenums?

Q. \Whit conditions would those be?

A, It thev're like below zero where salt doesn’t work.,

Q. Soilits above zero?

Ao \Vell, typically, Fean what - T don't lurow the
exaet, you knony, degree point, hut al certain degree
temperntures, fike 15 or fess, you know, it's harder

12 (Pages 45 to 48)
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rage 49

Page 51

P for the salt 10 work, to activate, 3 Ao 1T plow the snow, and i a pacticular person pays
B Q. Sn in the sitmtions where the eperature i like < for satting, whatever residuat of snow is there alter
3 whittever it is. 13 depices or less. zero degiecs oF ® P'm done plowing, it will melt that snow or lee, or
4 less, where the salt is not very effective -~ 4 whittever seoms fo be there at that time, down o the
- A. Uh-huh, B surface.
& Q. --inyour mind, salting doesn’t wake much of 2 & MR, BARATTA: Nothing futher. Thank you,
difference i those extremely cold emperatures; is i MR, STEINER: Just one quick follow-up,
2 that laix? : # THE WITNESS: Yes.
@ A, Yes. e RE-EXAMINATION
B Q. Andwhen the temperaiues are such that the saftis e BY MR. STEINER: ;
it elfective in melting jce and/or snow, would salting 11 Q. You mentioned that if there was a dangerous condition
12 increase the effectivencss, or affeet the quality of n that you woukd call Mr. Sage, Hashe ever refused
11 YOUF SHOW matinteisnee al a pasticulay focation? 13 your -
14 A Two different services. You know, oue service is i MR. GABEL: Hold on. :
U plowing, the other service is salting, 15 THE WITNESS: No.
i6 Q. Okay. i6 MR, GABEL: Let me object to foundation. g
3 A. If1salt, then salt does what i's supposed 1o be 3 fe suich i e was on the premises, i he saw something :
id doing, it's affecting (hat service. Plowing a8 dangevaus he may call Mr. Soge. That [ think was the :
1 affects — you know, my quality of service for snow 19 testimony. Go ahead. i
20 plowiny is snow plowing. = BY MR. STEINER: :
21 Q. I your expevience, do your chients, um, often 2 Q. Okay. So il youiver: on the premises and you saw a
ad govemor (he exira charge tor salling. or not? ot dangerons condition and you made a call w My Snge, x
23 A, AB preference. 23 would you espeet hini to refuse yow recommendation?
24 Q. And in your expericnce, when the wealher conditions a4 A, Notat afl, :
25 are right so that saft is effective as a melter, docs 25 Q. Has he ever refused any of your yecommendations in the |
i
Page 50 Page 52 ?
that alfect the quality of the resulls of your snow i past? i
° maintensnee services? 4 A, Never.
a A. Again, saiting doesw't change the quality of the level 3 MR. STEINER: Okay. Thank you. :
4 of service. Y0 Fm plowing, my quality is n hundred a MR. GABEL: Last question,
4 pereent. TF they're paying For saiting, if | sait the E RE-EXAMINATION
€ way I'm supposed to salt I'w getting judged olf of € BY MR, GAB| |
K sulting Tor salting, 1'm getting plowing for plowing. i Q. Did you -- when you spoke 1o Mr. Sage about the :
- Q. Maybe that was & bud choice of words. How shout 5 agreoment that you were making here for this premises, |
o effectiveness of your job? Does that afteet - k4 il you ever spoke 10 hit, did you ever bring up-Donna :
I A. Sl two different entities, to Livings' name, or anyone in her sitoation as 1o them
Vi . Okay. So you plow g fat, correct? ' being the intentied beneficiavies af yous work?
L A, Ub-hub s A. No.
I Q. And thee's some residunl snow felt over? 13 MR, GABEL: Okay. Nothing further.
B A. I guess it sould be considered like a pluze, ov i MR. BARATTA: Thaoks very much.
it whitever, whatever docsn't, you know. ts THE WITNESS: Thank you
i Q. I mcan your altomey’s indicaied that you cant 1 * * b
b (T'he deposition was concluded at 1:59 pan.)

romovad the snow.
A, Exacily.
(. Doyou
Al Lagree.

Q. Allright. Burf --

ce with tha?

A. 1t's notinches.
(). Right. But when you're done plowing i vou apply
ok, how dloes that affect the job when the

temperatuses are right so that salt michs?

13 (Pages 49 to 52)
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i CERTHIICAT
STATE OF MICHIGAN )
COUNTY OF MACOMB

{, LISA M. FIX, C.S.R. 3121, a Notary
|3 Public in and Jor the above county and state, do
hereby centity (hat the deposition was taken before me -
on the date horeinbelore staked, that the wilness was d
by me first duly swom to testify to the trath; that

i this is 2 troe, full and complete teanseript of my H
1 stenographic notes s0 take; and that | am nat related, .
1z nor a cotmsel 10 cither party, nor interested in the -
U event of this cause. .
11 2
13 -
16

/7 A J5
Vi . ¢2M4~gﬁiag SR %
12 LISA M. F1X, CSR - 3121
Notary Public, Macomb County

2w My Conunission Expires: 4-9-2019
21

3 3
H :
i
:
¢
B!
i
;
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T&J Landscaping 8 Show Removal Inc.
35426 Cordelia
Clinton Twp., M{ 48035
{586) 790-3145

HISTORY REPORT FOR CUSTOMER # 5904 PROPERTY NAME: SAJO'S PLAZA HISTQRY STARTING AT: 00

Page 3 DATE PRINTED:08/31/16 . invoice
Line# Date Debits Crodits Code Doscript Assigned
1467 01013 Previous Balance

SNOW PLOWING  pp
SNOW BLOWING
SMOW PLOWING  pp

1469  01/02/14
1470 01/02/14
1471 01/03/14

1472 01/03/14 SNOW BLOWING

1473 010514 SNOW PLOWING  pp I :
1474 01/05/14 SNOW BLOWING £z DEPQSITION
1475 010614 SNOW PLOWING  pp g < EXHIBIT
1477 010614 SNOW BLOWING : g -

1478 01714 SNOW PLOWING  pp § 9 = e
1479 T4 SNOW BLOWING g e
1480 0172614 SNOW PLOWING  pp L i
1481 012514 SNOW BLOWING .

1482 01126/14 SNOW PLOWING  pp

1483 01126/14 SNOW BLOWING

1484 012714 SNOW PLOWING  pp

1485 0127114 SNOW BLOWING

SNOW PLOWING  pp
SMOW PLOWING  pp
SNOW BLOWING

SNOW PLOWING  pp
SNOW PLOWING  pp
SNOW BLOWING

SNOW PLOWING  pp
SNOW PLOWING  pp

W 191 ETH 60001549 DS A IO

1488  02/0114
1488  02/C2/14
1480 02/02114
1491 02/05/14
1492 02/06114
1493 02/06/4
1494 02/09114
1485 021814

UUUOUUOOUDOUUUOUUOOUOOUODOUUOOOZ

1496 021814 SNOW SLOWING
1499  D3/02/14 SNOW PLOWING  pp
1600  03/02/14 SNOW BLOWING
1501 0312014 SNOW PLOWING  pp
1502 03/12114 SNOW BLOWING
1503 03/13/14 SNOW PLOWING  pp
1504  03/1314 SNOW BLOWING
Totals: Batance!

0 e F DHOIW 2

-3 Tokals go natindude this enby smce s i5 & summary o Yansaclans under (e proviuys bitting meiked
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In The Matter Of:

Donna Livings v. Sage's Investment Group, LLC

James Sage

VAT OIETH 6 DAY DIBIAL AUHIADENY
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James Sage

March 6, 2017
Page 1 Page 3
STATE OF MICHIGAN 1 TABLE OF CONTENTS
IN THE CIRCUIT COURT FOR THE COUNTY OF MACONMB 2
3 WITNESS PAGE
DONNA LIVINGS, 9 JAMES SAGE
Plaintilf, 5 EXAMINATION BY MR. BARATTA: 5
vs. Case No. 2016-001819 N 6 EXAMINATION BY MR. GABEL: 42
HON. EDWARD A, SERVITTO 7 EXAMINATION BY MR. STEINER: 52
SAGE'S INVESTMENT GROUP, LLC, a 8 RE-EXAMINATION BY MR. BARATTA: 55
Michigan limited Hability company, and 9 RE-EXAMINATION BY MR. GABEL: 59
T&J LANDSCAPING & SNOW REMOVAL.INC., a 10 RE-EXAMINATION BY MR. STEINER: - 60
Michigan comporation, 11
Defendants. 12 EXHIBITS
13
14 EXHIBIT PAGE
15 (Exhibits retained by Mr. Baratta)
The Deposition of JAMES SAGE. 16
Taken at 36470 Moravian, 17 DEPOSITION EXHIBITS 1 -3 4
Clinton Township, Michigan, 18 1- Pleading ’
Commiencing at 2:00 p.m., 19 2- Pleading
Monday, March 6, 2017, 20 3~ T&J Snow Schedule
Before Lisa M. Fix, CSR-3121. 21 DEPOSITION EXHIBIT 4 26
22 (Assignments of Lease)
23 DEPOSITION EXHIBIT 5 36
24 (CAM letter)
25
Page 2 Page 4
1 APPEARANCES 1 Clinton Township, Michigan
2 2 Monday, March 6, 2017
3 CHRISTOPHER R, BARATTA, ESQ. 3 2:00 p.m.
4 BARATTA & BARATTA 1 :
S 120 Market Street 5 JAMES SAGE,
6 Mount Clemens, Michigan 48043 6 was thereupon called as a witness herejn, and afler
7 Appearing on behalf of the Plaintiff. 7 having first been duly sworn to testify to the truth,
8 8 the whole truth and nothing but the truth, was
9 STEVEN R. GABEL, ESQ. 9 examined and testified as follows:
10 THE HANOVER LAW GROUP 1o MARKED FOR IDENTIFICATION:
1 25800 Northwestern Highway, Suite 400 1 DEPOSITION EXHIBITS 1 - 3.
12 Southficld, Michigan 48975 12 MR. BARATTA: The record will reflect this
13 Appearing on behalf of the Defendant, T&J Landscaping. 13 is the deposition of James Sage, taken pursuant to
14 14 Notice, to be used for all purposcs consistent with
15 MARK W. STEINER, ESQ. 15 the Michigan Court Rules.
18 SEGAL MCCAMBRIDGE 16 My name is Chris Baratta, 1 represent Donna
17 39475 13 Mile Road, Suite 203 17 Livings. How are you?
Lo Novi, Michigan 48337 18 THE WITNESS: Good. How are you?
I Appearing on behalt of the Defendant. Sage's. 19 MR. BARATTA: Good, thank you.
20 20 Have you ever had your deposition before?
21 2 THE WITNESS: Yes.
2z 22 MR. BARATTA: QOkay. When was the last time
23 23 you had a deposition?
24 24 THE WITNESS: Seven, eight. ten years ago.
a5 a5 MR. BARATTA: All right. So just going

1 (Pages 1 to 4)
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James Sagde

March 6, 2017

Page § Page 7
1 over a couple of the ground rules in case you've 1 A. Nope.
2 forgotten. The woman to my left, your right is taking 2 Q. Okay. Are you currently employed?
3 down everything we say, so it's important for a couple 3 A. Yes,
4 of rcasons that I bring this up. Verbal responses to 4 Q. And where are you employed?
5 my questions as opposed to nodding or shaking your 5 A. I'm scif-employed.
& head so that the record is clear on yous response. 6 Q. Allright. And are you selt-employed as an
7 THE WITNESS: Gotit. ? individual, or do you have a company or companies? .
8 MR. BARATTA: Good. - And theu | know when 8 A. 1 have companies. :
9 we talk in normal conversation you understand what my 9 Q. Okay. What are they? <
10 question is before I finish my sentence most of the 100 A. Um, real estate companies, restaurants.
11 time, but in this case 1'm going to ask you to lel me 11 Q. s your seif-employment pretty much in the realm of
12 finish my question, and then in turn Ul let you 12 restaurants and real estate companies? a
13 finish your answer so the record and the transeript is 13 A. Yes. i
14 clear, okay? 14 Q. Do you delve into other areas for income?
15 THE WITNESS: Got it. 15 - A, I have in the past, yes.
16 MR. BARATTA: If you don't understand 18 Q. As we're here currently is it just restawrants and :
17 anything that I'm saying, let me know and Il be 17 real estate investments?
18 happy to rephrase the question until we communicate 18 A. Restaurants and real estate. | do some hard money ‘
19 elfectively. Good? 19 lending where | buy mortgages. You lmow, buy i
20 THE WITNESS: Good. 20 mortgages.
21 MR. BARATTA: Good, Okay. 21 Q. Okay. Allright. But that's genevally those three ‘
22 EXAMINATION 22 things are the nature of --
23 BY MR. BARATTA: 23 A. Yes. . 3
24 Q. State your fuli name for the record, please. 24 Q. --how you earn your money?
25 A. First name is Jim, Iast name Sage, S-A-G-L. 25 A. Yes. ’ s
i
H
Page 6 page 8 [
1 Q. What is your full name? 1 Q. Okily. And one of those companies, as | understand it. ‘
2 A. My legal name is Jamal, J-A-M-A-L. 2 is ealled Sage's vestment Group, LLC?
3 Q. Jamal Sage? 3 A. Yos.
4 A. Yes. 4 Q. Is that a sole member LLC?
5 - Q. Youraddress? 5 A Yes.
5 A. 10 Capri Lane, Dearborn Heights, Michigan, 48127. 8 Q. Okay. How many employces are in that LLC?
7 Q. Your date of birth? U A. None. :
8 A 5-3-62. o Q. When was it tormed, do you recall? '.
9 Q. Did you graduate from high school? g A. 1don't recall. :
10 A, Yes. : 10 Q. More than ten years ago? "
1 Q. Which high school? 1n A. Yeos. I'm not sure, to be honest with you,
12 A. Fordson. LA Q. Okay. That's fine. That's a Fair answer,
13 Q. And what year? . 13 A. Yeah, :
14 A. 1980, 3 Q. That's another ground rule. 1f you know something, "
k5 After high school did you have any subsequent 13 great -~
16 education? 1 A. Yes,
11 A Yes. i Q. - butil you don't. just tel me thal you don't know
La Q. Where? ™ - something,
19 A. A couple vears of college at Henry Ford. L A. Yeah. Originally we owned everything under one LLC,
20 Q. - Any degree from theye? 28 and then I want to say about seven, cight, ten years
24 A. No. H ago we switched everything around and we moved
22 Q. Okay. Other than the couple of years at Henry Ford, 2 everything to dilferent 1LLC's.
=3 any other education? a Q. You fulloved your kwyer's advice?
24 A. Some pilot lessons here and there, but that's it = A. Oh, yes.
25 Q. Any cerntifications? u Q. Good.
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Page 9 Page 11
i A. And accountant's. + company, amongst others, for a falt that oceurred at
2 Q. And accountant's right. And more tax returns to file. the plaza on February 21st, 2014. You senerally
3 A. Yes. 3 Familiar with the fawsuit?
q Yes. Yes. 4 A. Um, I heard about it recently - g
3 So you don't recall if Sage's Investment > Q. Okay. :
6 Group is more or Jess than ten years old, but do you @ A. == {rom you, actually.
1 recall as of 2014 whether or not that company was 7 Q. Okay. We noticed your deposition today duces tecum,
8 formed? 8 which means to bring some documents with you. So this
9 A. Yes. e question may be more appropriate for your counsel, but
10 Q. ltwas? 10 ' going to ask you anyway. | asked you to produce
11, A. It was, uh-huh. ) i1 today any and all snow removal and deicing contracts ¢
12 Q. Okay. What holdings, as of 2014, did the LLC have? 12 in effect for the premiscs located at 25001 Gratiot B
13 A. Just that building. 13 for the month of February 2014, Do you have any
14 . Just that building, or just that -- um, ['m going to 14 documents in response to that? '
15 say strip mail or plaza, for lack of a beiter term? 15 A. No. No, Idon't.
16 A. The whole strip mall. : 16 Q. Okay. Is there a reason why you don't? i
17 Q. Okay. Now, in the stip mall, let's break it down a 11 A. I just don't keep receipts, don't keep documents, 1 :
18 Jittle bit, if we could. First we're talking about 18 mean some of them I do.sean in, but --
19 25001 Gratiot Avenue in Eastpointe? 19 Q. Well, these are —
20 A. Yes. 20 A. We don't - you wanted to know in regards to T&J, I :
21 Q. Allright. Consists of, generally speaking, a parking 21 believe? !
22 lot and one building? 22 Q. Well, { assume that T&J is the snow remaval contractor 4
23 A. No, it consists of a parking lot - well, 2500 - we 23 for that plaza at the time we're talking about? i
24 have a few addresses there. 25001 Gratjot is the 24 A. Yes. :
25 Dimitri's, and then next to it we have a hair salon, a 25 Q. And | don't know if there is & written contract fa
i
page 10 page 12 |
t
1 pizza place, but those addresses are all Ten Mile -- 1 between Sage's and T&J, or if there is an oral |
2 Q. Okay. : 2 agreement?.
3 A, - s0. 3 A. It's an oral agreement, There's no contract. !
1 Q. And ave those additional places in a scparate 1 Q. Okay. Allright, And so the oral agreement with T&}  §
5 building? 5 would be regarding snow removal, as well as any
6 A. They're attached. 6 deicing or salting services?
1 Q. They're attached? 1 MR. GABEL: And let me object to the term
8 A. One same building, same parcel. 3 removal. 1know it's a term of art, we all use it, ¢
9 Q. Sohow many tenants, if the plaza was tully occupied, 9 but object to form and foundation. 1 think it's snow :
10 would you have there? wn maintenance, but you may go ahead. ’
11 A. .About ten, : 1% MR. BARATTA: Well, we can use thatterm - |
12 Q. Okay. So there's the restaurant and approximately 12 MR, GABEL: That --
13 nine other businesses there? 13 MR. BARATTA: - if you're more comfortable .
14 A. Yes. 14 with that.
15 Q. And do you recall how long you've owned that plaza 15 MR. Gabel: Correct, | just don't like the
16 for? 1o word removal because -
A7 A. 1 bought that in 1997. 1 MR, BARATTA: 'Cuzit's a verb?
18 Q. Qkay. And just so the record’s clear, we're talking 18 MR. Gabel: No, because it's impossible to
19 about Sajo's Plaza in Eastpointe? Le remove --
20 A. Yeos. =0 MR. BARATTA: All the snow?
21 Q. Okay. This particular LLC, Sage's Investment Group. = MR. Gabel: - snow, therefore I'm
22 doesn't have any other properties or assets? o2 objecting to form and foundation. Please go ahead and
2‘ A. No. T3 ask him what the nature and extent of it is.
24 Q. Allright. We're here to tatk about today primarily a 2 BY MR. BARATTA:
25 Jawsuit that Donna Livings has filed agaiust your is Q. Allright. So the Snow Maintenance Contract that you
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Page 13 Page 15
1 have with T&l is oral? 1 THE WITNESS: This is saying that we said
z A. Yes, 2 that T&l is not responsible, or is responsible?
3 Q. Any salting or deicing is done by T&J (o that plaza as 3 BY MR. BARATTA:
1 of 20142 q Q. This is a document that your lawyers filed saying that
s A. Yeos. 5 T&I is either wholly or partiatly responsible for the
& Q. Arethere any other independent contractors who might 6 incident in question. And the incident in question
7 be respongible for snow maintenance or deicing at K involves Donna Livings.
5 Sajo's Plaza in February of 20147 9 A. Okay.
k4 A. Not that 1 have hired, but it is the tenants' 9 Q. Allright. So acouple of questions on that document  §{,
10 responsibility to take care of the snow and the icing 10 there. . :
1 and cleaning. T&J only docs the bulk of it. But in 11 1t indicates in the document that there is
12 all their leases they're responsible to take care of 12 an agreement between T&J and Sage's, and when | say
13 the fcing, they're responsibie to take eare of the 13 Sage's -- '
12 snow, the sajting. So it's stated in all their 14 A, Investment Group.
15 leases. 15 Q. --you understand that I'm talking about -
16 Q. And we'll get to that in a little bit. 16 A. Uh-huh,
17 A. And the reason we do that ~ can [ keep going? 17 Q. ~ your company that's the defendant here?
18 Q. Ifyou'd like. 18 A. Yes.
19 A. Sure. The reason we do that is } cannot have a 19 Q. So you just indicated that this was an oral agreement
20 company - we do - we use T&J Landseaping, or T&J 20 that you had with T&J versus a written contract?
2 Snow Removal or Snow Plowing, whatever you want to 21 A. Correct. ;
22 call it, to get the bulk of it out of there, But 22 Q. ‘Aliright. So my question now is, when did you - i
23 let’s say it snows at 2:00 o'clock in the morning, and 23 First of ali, was there ever a written !
24 then 3:36, 4:00 o’ciucit in ihe morming you stavted 24 cohiract for snow maintenance?
25 getting more snow, you kunow, they'rve nof going to go 25 A. No.
Page 14 Page 16
1 back there on the honr and just clean it up. There's 1 Q. When did the oral agreement commence between Tée) and
2 always snow is constantly going to come down, so we - Suge's regarding snow maintenance at Sajo's Plaza?
3 leave that up to the tenant. But the majority of the 3 A. We've been friends for about 25, 28 years.
4 salt and snow we take care of, but it's not our 4 Q. Who's we?
S respousibility. 5 A. Mecand the gentleman that owns T&J Landseape.
6 Q. Okay. 6 Q. His name?
7 A. ldo it to make sure that the tenants are doing their * A. Tom Carsmagno.
8 responsibility, therefore, what's why we bill them. ¢ Q. Okay. 1 thought it was Dave, but that's finc.
9 Q. Okay. Take a look, i you would, Mr. Sage, at Exhibit & A. Could be one of the partners.
10 Number 1. Do you recognize this document? 10 Q. Go abead.
1 After you've had a chance to read it, let 13 A. Butin cvery property that I own they maintain, they
12 me know. i service it, they clean the snow, they ent the grass,
13 A. Okay. 13 they salt, they fertilize.
14 Q. You finished reading it? 14 Q. Soif'you had to estimate how long this oral
15 A. Pretty much, yes. v agreement's been in place, and you're right, it was to
16 Q. Allright. So I'm assuming that you provided this te Tom, between T&) and Sage's, you would say -
17 information to your atiorney, what's essentially the a7 A. Twenty-five vears, 28 years.
18 factual predicate for what's contained in Exhibit 1? i Q. Okay. ‘What are the speeific terms, or what were the
19 Is that your daughter? b specific terms.as of 2014 regarding snow maintenance
20 A. No. or deicing?
21 MR.STEINER: 1 will object just, um, 10 E A, When it snows, they plow, when it needs salting, they
22 the extent that it's a legal document filed in the salt.
23 course of this lawsuit. od Q. Is there any minimum amount of snowfall that would
24 MR, BARATTA: Document speaks tor itself. ~ wigger T&N's response?
25 That wasn't my question. - A. No.
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Page 17 Page 19
Q. Would the decision to plow Sajo's Plaza be left to Tom i A, Okay.
L Caramagno, or T&d, or would you call T&J and instruct 2 Q. -~ and you've told me that T&1J is going out there.
them 1o plow? 3 'm assuming that's pursuant to the agreement that you
i A. Would be ap to T&J to plow, but generally if we get a 1 have with T&l, correet?
half inch or a very light coating of snow they do not 5 A. Yes, we just talked aboul it.
& come out and plow, it's nothing there to plow. But 6 Q. Okay. So you also now arc intcriningling a tenant's
when there's reason for them to go plow, they do go 1 purported responsibility to maintain the fof in A
2 out there and plow.- But then, like I said, it's the 8 regards to snow, and I'm nol sure how (hat correlates ,
B tenants’ respousibility to -- 9 or intertwines with the oral agreement that you have 1
16 Q. No. No. No. 1don't want to talk about tenants. 10 with Té&l. H
it You're outside the scope of my question. We'll get to 11 A. T&J is supposed to come out and plow, as 1 stated, at
Lo the tenants in a couple of minutes, 12 3:00 o'clock in the morning you get three inches of i
13 " So it was up to T&J's discretion to plow? 13 snow, okay? But then once the parking lot is plowed, i
¥ A. Correct. 14 it's also the tenants® responsibility to maintain it ‘
15 Q. You mentioned, though, that if there was a minor 15 throughout the day. And I've gotten many calls é
16 amount of snowiall that they wouldn't necessarily come 16 throughout the day asking if we can get it plowed 5
11 out, is that also correct? ' 17 again if we get another inch or two inches or i
e A. It's vory minoy, yes. 18 three inches, or whatever the case might be, Butit's
1« Q. And very minor would be, I think you said about & half 19 up -~ it's the tenants' responsibility to take care =
B inch or less? 20 ol, ‘The reason 1 hired T&J's, to male suve that it's i
A. Quarter inch. 21 being taken eare of, it's being plowed, it's being ;
2 Q. Okay. Coating, a small coating? 22 salted as neededl.
22 A. Yeah, a small coating, dusting. 23 Q. So when T&J does that first plow atter your Z
i Q. Other than that, your oral agreement with T&J is that 24 hypothetical three inch snowfall, is that something H
EE if it's anything over aminor amount of snow, it's T&J 25 . that you pay for, your company pays for? §
!
Page 18 Page 20 ’
4 who has the responsibility to come and plow the lot, 1 A. Yes. Therefore, but then it's distributed baclk to the E
* correct? 2 tenants.
3 A. Correct. 3 Q. Pro rata under CAM, C-A-M? ¢
1 Q. Allright. So what about deicing or salting the lof, 4 A. Under CAM charges. But again - i
4 is that also up to T&J's discretion? % Q. Do the tenants -~ ,
& A. Yes. b Go ahead, | don't want to cut you off, 3
Q. Okay. 7 A. But again, to -- they do get billed for the CAM's from |
¥ A. lt'sup to the tenants. It's notup to the tenants, g T&J and everyone clsc as your bill states there. w
ke it's the tenants' responsibility under their terms of “t Q. They get billed from T&J, or from you? :
H the Jease. What we do is we do the parking lots, you 30 A. No, they get billed from me. 1 get billed from Té&J. i
B2 know, we do salt them, we do plow them, butit's the Vi Q. Right i
i tenants® responsibility. We da it to make sure it byt A. But at the same time, like ) said, it's their
it docs get done, but as 1 stated earlier, if' it needs to 13 responsibility to maintain it threughout the day.
b get done over and over again it's the tenants’ A4 Q. When you say maintain it, are you talking about the
i respousibility. 15 sidewalks or the parking Jots?
b A. Everything around their building.

Q. F'mnot clear on your answer atall.

A. Okay. We plow it -- assuming we get n snowinll, olay,
like } said carlier, it snows at 2:00 o'clock, 3:00
o'clock in the movrning, we get three inches of snow.
T'&J goes out there and cleans jt all up.

Q. And | want to stop you right there.

A, Okay.

Q. Okay? And [ don't want to cut you of ., but { want to
break it down o hittle bit

So you've assumed a three inch snowtfall -

Q. Okay.

A. IUs stated clearly in the Leasc.

Q. Now, are they obligated 1o use T&J, the tenants?

A. No.

Q. ‘In particular, Grand Dimitri's?

A. They could use anyone they want to, they just have to
notify us, you know, as long as they take care of it

Q. Why do they have 1o notify you if they're responsible
for maintenanee?
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Page 21

A, They're responsible - so we don’t have T&J get double
hilled twice for two companies.

Q. But you wouldn't get double billed.

A. 1'm going to get billed trom T&J from clearing their
parking lot:

Page 23

A. Linspect -- I inspect as needed. 1 don't go theve to
make sure - I have multiple properties, so I don't go
to each property -- I go there to malce sure it gets
plowed, it gets cleaned, yes.

Q. Do you go there before it gets plowed?

A. No.

& Q. Right :
’ A. And they're also -~ they're not going to pay me back i Q. So you go there after to sec that T&J did plow?
# under the prp rata share beeause they took cave of it. A. 1do a drive through, and I have tenants that notify 3
a Q. But you're going to get paid back for the bill that 9 me if it does-not get plowed. J
10 T&J sends you by the tenants. 10 Q. Right. But the answer to my specific question, you
u A. Il you are a tenant would you do that? i don't go to Sajo's Plaza before to make an inspection
.2 Q. No. No. No. iy for the purpose of determining whether T&J should come t
13 A. I you were Dimitri's would you let me bill you, and 13 out or not? }
14 then you clean the payking lot, as well? 14 A. Absolutely not. 3
15 Q. You can't ask me questions, but the answer is no. 15 Q. That's correct?
16 A. Olay. Well, I'm just giving you a hypothetical here. 16 A. Corvect. ‘,
A7 Q. Well, I'm tiying to -~ I'm just trying to Higure it 17 Q. But you said you do go back to the property to look H
18 out, 12 and sce what type of a plow T&J did? :
19 A. I'm trying to answer your question. 19 A. Occasionaily. H
Y Q. T&) comes out the first time in your snowfall - in 20 Q. Occasionally? <
ol your snowfall example and they plow the lot. 21 A. Oceasionatly, 1do a drive through -- not
a2 A. Olay. : = specifically on the snowplow, but ¥ do a drive
23 Q. Now you said it's up to the tenants (o maintain it the 24 through, check for potholes. 1 do a drive through,
BL rest of the day? 24 make sure the tenants are Keepiig up with their
257 A, Okay. 25 nraintenance. Ido a drive through, make sure there's
Page 22 Page 24
1 Q. So they could use any contractor they want after that, 1 no garbage in the back buildings. But that's done
2 right? N weeldly or biweekly basis, or as needed if [ get a )
3 A. Absolutely. K phone eall. .
1 Q. They're going (o get billed for T8&J coming on the 1 Q. Now, when T&) comes out the first time in your example
t] property by you -- & of a three inch spowfall, that's pursuant to the oral '
& A. Yes. 3 agreament that you have, that if it's anything more i
i Q. --under CAM? 7 than just a minor coating they need to come out and
8 A. Correet. v plow, carrect?
9 Q. Okay. Are the tenants allowed to call T&) to come out ¢ A. Correct.
10 additional times? o Q. And then | wasn't clear on your answer as for as
i A. They have T&J's number, yes. n salting the parking lot. Is that also up to T&J's :
L Q. Are they permitted to do so? I discretion, or is that your discretion? ’
13 A._Yes. And again, to answer your question from earlier, i A. No, it's up to T&J's discretion. ;
3 when T&J plows at 3:00 o'clock in the morning, they 1 Q. Okay. And I would assume, if you know, that salting
1% leave, if it needs to get plowed again they contact it is an additionsl charge?
16 them to get it done. But neither myself, nor T&:J R A. Correct.
v would be on the parking lot, to sec how the parking Q. And thai, again, would be passed on to the tenants
14 Tot looks the rest of the day after jt gets plowed. through CAM?

Q. You don't inspect Sajo's Plaza, I'm assuming, based on
your answer, Do you leave that up to T&JFs
discretion?

A. As far as snowfali?

). As far as checking the lot, inspeciing the lot to see
whether or not the lot at Sajo's Plaza needs o be
plowed in the first place.

A. Correct.

Q. Allright. So I'm going to show you the document
marked as Exhibit 2. 1t's the same pleading as
Exhibit I, except.this one involves Grand Dimitri's.

Ao Okay. |

Q. And afier you've had a chance to look at it, my first
question is ['m assuming you provided your attorneys

Carroll Court
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Page 25

Page 27

A. Uh-buh.

L with this information regarding Grand Dimitri's?
2 A. Correct. 2 Q. Just tell me generally, sir, what those assigmments
3 Q. You mentioned carlicr that the tenants' responsibility 3 were.
4 for removing or maintining snow and deicing is the 1 A. Well, I bought the building from, um, Boukis.
S tenants' responsibility pursuant 10 their leases. 5 Q. Boukis, that was it.
8 A. It's pursuant to their leases to maintain the property 6 A. Boukis. And the Lease was - [ believe it was between
1 for the icing. ‘And 1 could pul) the Lease out and 1 Boukis and -
e point it out to you. I believe it's under Repairs and 8 Q. Grand Riviera?
9 Maintenance. 9 A. Grand Riviera at the time.
10 Q. Your attorney has already forwarded me copies of 10 Q. And who is Grand Riviera?
11 Leascs, but -- and { can show them to you and we can 11 A. Grand Riviera used to be -~ God, you're making me
12 mark them. = think now. ’
13 A. Okay. 13 Q. tknow. Youmade me think.
14 Q. But ] want to tell you in advance, that they appear to 14 A. 1t was a couple of young men that van the restaurant
15 have been expired over ten years ago. So if you have LR there, they had the Lease with Boukis over there.
16 something more current that you can get for me, that 16 Q. Question. Was anyone from Grand Riviera cither Tom or
17 would be great, otherwise we'll mark this and go a7 Jamal Shkoukani?
18 through this. 18 A. They - they bought the building -- they bought the
19 A. That's the original Lease. 19 yestaurant from Dimitri's. Dimitri's came in and
20 Q. Allright. 20 bought it, and then they transferved it to that for
21 A. They really have no Lease right now. Those have 21 them. They're the current owners right noy.
22 heen -- 22 Q. Allright. Let's tinish up onc thing at a time.
23 Q. Okay. 23 So the assignments reflect that you bought
24 A. They've been a month-to-month for quite some time. 24 the building from Boukis.
25 Q. So does Grand Dimitri's have a Lease? 25 A. Correct.
Page 26 Page 28
1 A. Yes. Canl seeif that's a correct one? 1 Q. And essentially the leases were assigned to you or the
2 Q. Sure. Let me get this out for you. 2 company that you owned which purchased the plaza.
3 MR. BARATTA: Lel's mark the whole thing. 3 A. Correct.
4 You want these assignments? 1 Q. That's a general, good statement about what the
5 BY MR. BARATTA: 5 assignments are?
6 Q. Before we o off the vecord, what are these 6 A. Yes.
1 assignments? Are they just --1 mean I know Jimmy 7 Q. Allyight. So you assume, then, the obligations as
3 Giftos is in there. He's been dead for ten years. 8 iandiord under the Lease between now yourself and
9 A. Yeah. 9 Grand Riviera. Does that sound pretty accurate?
10 Q. Used to play backgammon with him. 10 A. Correct. '
11 A. Yep. 11 Q. Allright. Question. When did Grand Rivicra -
12 Q. Preity good player. He was. 12 strike that.
13 A. Heis. God rest his soul. He was a good guy, too. 13 What was Grand Riviera's name to the public
11 (OfT the record.) . 14 as a restaurant?
15 MARKED FOR IDENTIFICATION: 15 A. Riviera's.
186 DEPOSITION EXHIBIT 4. 16 Q. Okay.
17 BY MR. BARATTA: 17 A. Grand Riviera.
! Q. So1think that's Exhibit 4 in front of you, Mr. Sage, 18 Q. And how long did Riviera's Restaurant exist for?
and I don't have a copy in Tront of me, but I remember 19 Until what year?
lovking at it. “The first several pages fooks to me 20 A. You are making me think.
like they're assignments of {eases, and they're going 2] Q. If you don't know, you don’t know. 1 you can give me
back, if | recall correetly, maybe to like the late 22 a ballpark, give me a balipark. '
'90s. There was an Eddie Boufos or Boufros Trust. 23 A. 1 know Dimitri's —
There was James Giltos in there. 1 think your name 24 I have to take this.
25 Q. Goahead. That's fine.

was in there at some point.
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Page 29 Page 31
(Off the record.) D Q. In other words --
MR. BARATTA: We took a short break and 2 A. 1'il have to check my records,
we're baek on now. 3 Q. You don't have a copy of a written Lease between
BY MR. BARATTA: 1 Sage's and Grand Dimitii's? :
Q. You were thinking in your head when the phone rang how $ A. Can you give me a few minutes? T could look in my :
long Rivicra Restaurant was around for, or when did 6 office. :
they ceasc to exist? 7 Q. Sure, we can. ) :
A. 1belicve Dimitri's took over about ten years ago. 3 A. Can we take a quick breal? .
Q. And Dimitri's is the Shkoukani brothers? 9 Q. Sure, why not? '
A. No, Dimitri's originally was Jimmy Dimitri. cla (01 the record.) ‘
Q. Okuy. 11 MR. BARATTA: Back on. :
A. 1t could be Giftos. 1t conld have been Giftos. | 12 BY MR. BARATTA: :
believe it was Giftos, and then it was Jimmy Dimitii, 13 Q. So you were going to o look, Mr. Sage, and you were  |;
and then they called it Dimitri's, and then these guys 14 going to sec if'there is a written Lease Agreement
took it from them, 15 between Sage's and Grand Dimitii's, ) }
. Q. And then when Shkoukani's tock it aver it became Grand 16 A. They'reis none. A
Dimitri's? 17 Q. Okay. Do you know it Grand Dimitri's hired any
A. Yes. 18 contractor to remove snow or deice the premises other i
Q. So it went from Dimitri’s to Grand Dimitri's? 19 than perhaps T&?
A. Dimitri's. 20 A. No.
Q. Did you cver have a Lease Agreement with Grand 21 Q. No, you don't know? ‘
Dimitri's? 22 A. No, 1 don't know, :
A. No. 23 Q. Do you know if Grand Dimitri's ever paid T&J for snow
Q. So they have always been month-to-month? 24 maintenance services or deicing services at the plaza
A. They've always kind of followed the terms of this’ 25 independent of your CAM charges?
Page 30 Page 32
Leasc. A. No, I don't.
Q. Right. But they never signed a Lease, correct? Q. Aliright. Do you know whether Grand Dimitri's ever i
A. No. : set the terms for snow maintenance or deicing services

at Sajo's Plaza with T&J?
A. No, 1 don't.
Q. | had asked your attorneys to produce -- | want to

represent it was 8 couple months ago, but it might

have been a shorter time period than that, complete
copics of any and all bills and/ar invoices for snow
and/or ice removal at the subject premises. Your
response, through your attorney, was that you don't
have any responsive documents at this time. And does
that still remain truc?

Q. That's correct?

A. Correct. | believe they signed an assignment,
accepted an assignment.

Q. 1didnt sce that in theve. fyou could point.it out
to me, that would be great.

A. Ol there's Jim Giftos.

Q. So you indicated in your Notice of Non-party Fault, or
your attorneys did, that Grand Dimitri's has an
obligation pwrsuant to a written Lease Agreement, and
sctually we've learned today, cotrect me if I'm wrong,

0N DS W N

b
w N
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that there is an oral Lease Agreement, not a written? 14 A. Yes.
MR. STEINER: One moment. ['d like o 15 Q. Is there any reason why you don't keep any copies of
object 10 foundation. That calls for a legal 16 bills or invoices for snow removal services at this
conclusion. 11 plaza?
BY MR. BARATTA: 18 A. [ keep invoices for all my plazas, but when it cones
Q. Okay. 1 dont think it docs, but you can answer the 19 dowa to snow removal and tandscaping 1 doa't 'cuz
question. 20 sometimes we get bills, sometimes we don't get bills.
; A. They've ahways fullowed the terms and the conditions 2l Like I said, we're friends, we do a ot of things N
22 of the original Lease since they took over. 22 together. Theve's no general -- you know, he comes fn 1%
23 Q. Okay. And then a follow-up question. Did they sign 23 here, he has a house account that we waive it for him, l\;) -U:)
B thal Lease you're referring to? z4 Q. Ycah. (o] Q
% A, No, but they have -~ | don't — 25 A. 1 do things for him, you know, but his responsibility ; ..
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Page 33

Page 35

1 is to take care of all my properties. 1 and salting, but it's for the following winter, so I'd
2 Q. 1 get the friendship deal with you and Mr. Caramagno, : like to actually get the correct time period. So that
3 1 understand that, but } guess my question, it's 3 would be ~- the correct time period would be July [st,
4 really sorl of a concern on your behalf at this point. 4 2013 (o June 30th, 2014. Are you following me?
5 would be what if the scenario existed where one of E A. Thisis -
6 your tenants at Sajo's Plaza said I don't agree with 6 Q. This is for July Est, 2014 to June 30th, 2015.
7 this, Mr. Sage, | don't think that you paid X number 1 A. Correct. And the date of the bill is July 1st.
8 of dollars for snow removal. 8 Q. The date of the incident we're talking about is
2 A. Which we do. 9 2-21-14.
10 Q. Where would you have the backup in order to say to the Y A. Oh.
11 tenant, well, Mr. Tenant, here it is, here's a copy of 11 Q. Soit's not, um, encompassed in this letter.
12 the bill, and then this is your pro rata share. You 12 A. Okay.
13 don't consider that a good practice to keep those, or 13 Q. Its-—
14 youtve never had that situation before? 14 A. Well, this is -~
15 A. We haven't had that situation. 15 Q. ‘s five months later. So maybe you can tell me,
16 Q. Okay. You don't have any employees personally who 16 does this letter
117 would have removed ice or snow from Sajo’s Plaza back 17 A. So would you like the one prior to this?
18 in February of 2014, correct? 18 Q. Yes.
19 A, No. 19 A. Yeah. Do you mind if we take a break, 1'll go get it
20 Q. Correct? 20 for you right now?
21 A. No. Yes. B 21 Q. Notat all. That would be great, Thank you.
22 Q. It reads funny, that's why 1 have to do that. 22 A. So you need the one from 2013 to 2014, right?
23 i MR. BARATTA: Did you have a copy of this, 23 MR. STEINER: Yes.
214 did you say? 24 MR, BARATTA: Correct. Thank you.
25 MR. STEINER:. Yeah, I think I do. 25 (Off the record.)
Page 34 Page 36
1 BY MR. BARATTA: 1 MARKED FOR IDENTIFICATION:
2 Q. Your attorney's going to show you a copy of what was . DEPOSITION EXHIBIT 5.
3 marked as Exhibit 2 in Miss Livings' deposition. So 3 BY MR. BARATTA:
4 if you take a look at the — if you take a look -- 4 Q. Allvight. Mr, Sage, you were kind enough to provide
5 First of all, do you recognize this letter? i us with this letter now. It looks like this
6 A. Yes. ¢ encompasses the right period of time - the right
7 Q. Whatis it? i period of time for your CAM charges at Sajo's Plaza.
8 A. If's an invoice X send out to all the tenants. No, an # Correct, this encompasses the snow removal for the
s invoice I send out to Dimitri's as one of the tenants. ¥ winter of 2013 and 14?7
10 Q. It appears to me, from reading this letter, that you Lo A. Correct.
11 send this letter, or a similarly styled letter to B Q. Allright. Great.
12 Dimitii's twice per year? i So it looks like the snow removal and
13 A. No. 13 salting was about 6,725 --
14 Q. Once per year? i A. Correct.
15 A. Once per year. T Q. --for the year. There was some lawn cutting, What
16 Q. Okay. Would you retain a copy of the letter lhat you : is General Maintenance, that category? What does that
117 sent Dimitri’s on July 1st, 20147 encompass?
18 A. Yes, I have that particular -- that exact one. : A. Parking lot asphalt. roofing repairs, light fixture
19 Q. Youdo? * repair, light bulbs.
20 A. Yes. Q. Okay. IF1'm reading these two letters correctly, the
21 Q. Allright. Maybe when we take a break in a short Exhibit Number 5 and'd, 1 believe it is - F'm sorry,
22 while you could get that one. . Exhibit 2 for Miss Livings' deposition and Exhibit 5
23 A. Yes. _ here 1oday, it fooks to me lke Dimiti's pre-pays
24 Q. Because in looking at this letter I see. um. you know. about $15,000.00 per year for maintenance?

the cxpenses. for example, ilemized for snow rémoval

A. That's their CAM charges, proportionate share of the

o
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! CAM charges. 1 Do you know what those stand for?
2 Q. Well, no, 17,390.82 is-their share, corvect? 2 A. No, Idon't.
3 A. Corrcet. They prepaid $15,000.00. 3 Q. What about snow plowing, after that it says P.P. Iy
4 Q. Sowhen do they prepay that? 4 that per push, or something, if you know?
5 A With monthly rent. 5 A. I'massuming it's per push, yes,
6 Q. Allvight. So you divide 15,000 by twelve, and then & Q. Or per plow?
U in addition 1o the rent they pay, they pay that as an 1 A. Or per plow, yeah.
# estimated CAM charge? 5 Q. Underneath it says, "Salt by request only by plaza
¢ A. Correct. 9 owner." That's handwritten. Do you see that?
10 Q. You provide them with the actual charges once a year, 1.0 A. Yes.
11 if therc's a refund, you pay them back some money; if 11 Q. Is that your handwriting?
iz there's an overage, they owe you some money? 12 A. Nope.
13 A. Correct. . 13 Q. Do you know who wrote that?
14 Q. Okay. And again, Grand Dimitri's docsn't select T&, 14 A, No, Idon't.
5 you do? 15 Q. Do you recognize that handwriting?
16 A. Correet. 16 A, No, I don't.
1 Q. Lwant to show you what's been marked as Exhibit 3, 17 Q. Do you know whether or not that is a -- strike that.
18 and 1 don't know il you recognize that document, or it 18 According to your testimony, that doesn't
19 you -- if that looks Familiar to you at all? 19 reflect the arcangement you had with T&J as of
20 A, Yes, that's T&d's Snow Schedule, o1 when they do plow 20 February of 2014, correct?
2 and they don't plow. 21 A. This document?
o2 Q. Okay. Are these the documents that you frequently 22 Q. No, where it says, "Salt by request only by plaza
23 don't retain or save? 23 ‘owner." You testified earlier that it was up to T&J
24 A. | don't get these. 24 to determine whether or not 1o salt.
2% Q. Oh, but you've scen this before? 25 A. Correct.
Page 38 Page 40
1 A. I'vescen it before, yes. 1 Q. Soit's not up to you, it's up to T&J?
2 Q. Allright. So if you don't get them, where do you see 2 A, Corvect.
3 them before? 3 Q. Other than any people over at T&J Landscaping that you
1 A. Ocensionally, you know, I will question something that 1 hire to perform snow maintenance and dejcing
5 he's charging me about and they'll bring this out. ke activities, and I'm tatking about the winter of 2014,
6 I've scen it before. § was there anyone else who was supposed to inspeet the
7 Q. Soyou've gone over it with Mr. Caramagno before? 4 parking lot and the property to determine if snow
# A. Oncein a great while. 8 maintenance or deicing was appropriate?
9 VIR, Gabel: Can 1 sce that, please? 9 A. No.
10 MR. BARATTA: Sure. 10 Q. Do you know of any witnesses to Miss Livings' {all?
n BY MR. BARATTA: i A. No. )
it Q. I by any chimce you're able to tell me what this 12 Q. When did you first become aware of this incident?
13 document represents, the line numbers with the dates 13 A. TFrom you when you sent ne a Notice.
1 und the deseription, il you're not, you're not. 14 Q. Have you spoken with anyone over at Grand Dimitri's
15 A. P menn you are going to have to talk to them about ia concerning this fall?
16 this, but - ) 1% A. Occasionally.
1 Q. Okay. I mcan you've gone over with Mr. Caramagno, so B Q. Who have you spoken to about this fall?
1 1 don't know if you - in A. Tom.
1% A. Yos, it's more of a schedule, I guess. when they B Q. Shkoukani?
-~ actually perform the work. e A, Yes,
H 21

Q. Okay.

A Jt's their owa Jog. it's their own records.

Q. There's a couple of things on here, and | don't know
i’ you know the answer 1o, Number one, it says code.
It looks like 1 see swn codes. one is N one is D.

Q. And do you remember how many oceasions you've spoken
to him about it?

Ao A couple, three times, just (o get to know what's
going on or what bappened, and, you kaow, just more
recently after 1 heard it from you.
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Page 41

Q. What conversations did you have with Mr. Shkoukani?
Specifically what did he say 10 you about how this
incident oceurred?

A. He said some - one of his employees, | believe,
slipped in the parldng lot and there was about six or
cight inches of water there retained. And other than
-- also be said that she's had prior hack injuries
according to her friends or employces.

Q. Anything clse you can recall?

Page 43

that. He stated, quote: "However, defendant was to
perform snow plowing of the parking fot only atan
accumulation of snow of 1.5 inches or greater,”
Was that your understanding of the

agrecment?

A. Again, they've plowed a Jot less than that. That's
not 1.5, if it's -

Q. Soon or before the date of the incident here, which
is 2-21-14, did you ever have o discussion with

YL oty

0 A, Notat this point. 19 Mr. Caramiagno in all of your conversations, | know
H Q. What do you mean there were six or eight inches of’ 11 you've known him for two and-a-half decades or more,
a water retained? iz that the 1.5 inch or more trigger was the trigger tor
13 A. That's what he said. He said there was some water in 13 this property?
] the parking lot, and she parked in a puddle, 14 A. It's the first I've heard of it i
is apparently, and when she got out of her car she i Q. You never had any questions or discussions back and {
15 stepped in a puddie, 16 Torth as to when, if ever, the wrigger would be -- or
1 Q. Okay. Have you spoken with anyone else besides to Tom 17 strike that,
1 about this incident, or your attorneys? g Did you ever have a discussion, based on
19 A. No. You. 19 what you said carlier - at one point earliet in your i
£ Q. Me. 20 testimony you said hall inch, another point you said a §
21 MR. BARATTA: | don't have anything else. 21 quarter inch. Did you have o discussion about that, !
~E MR. GABEL: Okay. Sir, my name is Steve 2z or was that just your anderstending you had in your
o3 Gabel, [ represent T&J in this case. Nice to meet 23 mind?
24 you. : 24 A. That was an understanding that we both talked about
o5 THE WITNESS: Nice mecting you. o8 it.
Page 42 Page 44
i MR. GABEL: I'm going to ask you some 3 Q. Soyou did talk about it?
2 questions about the case, and I know plaintiff's 2 A. In certain cases, like a lot of times you got quarter
3 counsel asked you some. I'm going 1o jump around a 3 inch, and all of a sudden, you know, it melts away, {
4 bit, okay? 4 they don’t plow. But sometimes when the temperature’s !
5 THE WITNESS: Are you going to be as 4 a lot lewer, sometimes they just come out if there's a {
6 long-winded as he is? f quarter inch or even n half inch, sometimes they come ¢
1 MR, GABEL: No, I don't think so. Idon't 1 oul aud just salt,
8 think so. # Q. When was it that you had the conversation about the
9 THE WITNESS: Allright. It's taking too o quarter inch or half inch trigger that you just §
10 long. 1w mentioned? :
11 MR. GABEL: Can ] see the last exhibit that 11 A. Since 1980 -- '90 and now. Picka date, i
12 was handed to you, please? 1z Q. Between '80 and '90 and vow?
13 MR, BARATTA: No one's accused me of being 13 A. No, hetween 1990 and noyw. :
i4 long-winded. 13 Q. 90, okay, sir,
15 EXAMINATION 1 Now, 'm going to cantinue on with the
16 BY MR. GABEL: & answer. <
i Q. Okay. Hold on to that. Thanks. A. Sure.
ig So Mr. Caramagno filled out Answers to e Q. Hsays, "And defendant T&J) Landscaping was not
19 Interrogatories. those were answers to writien e required to perform salting unless specifically asked
20 questions in this case, and he signed them, and . to do so by the property awner.” Was that your
e there's a copy here. There's his signature. And then E understanding?
o2 to answer five, I'm just going 1o read a portion to A. That is not correet. They've salted many times with
23 you - ' - and - a lot of times that we've had them do it twice
24 A. Sure. : where -
. Q. - and we'll have some questions and answers about - Q. Did you set charged an extea charge when salting would
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! oceur? 1 A. No.
< A, Always. 2 Q. "And assumc for the sake of my question that the day
E Q. Beeausc salting is a commodity, and it's purchascd and 3 betore, 2-20-14, there was no snow accumtilation, but
i it costs more, right? 4 there was rain, and a thunderstorm, and water
L A. It's $150.00 a ton. 9 precipitation, not snow, but water precipitation, N
& Q. Wouldn't you want 10 have a little more control over 6 according to weather records. Would that require :
¢ when you get charged for salting, meaning you would be 7 T&J's to come out?
8 the one to say to salt as opposed to T&I? a A. No.
2 A. We've had situations where it's over-salting, and then 9 Q. Now, [ want you to think back to the answer you said
i0 I've had brick repairs, cement damage because of' it, 10 carlier, which was the plaintiff, according to your
1 we had to do tuck pointing because of it. So I didn't 11 understanding, parked, exited her vehicle, was in some
1 want over-salting, but yet we wanted salting. 12 water and fell.
13 Q. Sowhen we took a fock at the -- ) think you called it 13 A. Correct. ;
L CAM. What does CAM stand for? ' 14 Q. Assume for the purpose of my question that there was !
18 A. Common Area Maintenance. 15 water within 24 hours from a rainstorm the day before q
16 Q. Common Arca Maintenance, one was July 1, 2015, and onc 16 the incident. Would that connect up to what your :
L was the year before. 17 understanding of the incident was? i
R A. Correct, 18 A. Do you know how parking lots work?
12 Q. Socan [take a look at the one for the year before? 19 Q. 1'm just asking what you
oo So the one that seems to apply to the time 20 A 'm- !
11 of the incident -- 21 Q. --the fact that - :
on MR. BARATTA: 1 think it's this one. 22 A. I'm going to explain to you,
"3 MR. GABEL: Yeah. . 23 Q. Uh-huh. . H
24 BY MR. GABEL: ‘ 24 A. The cities uses onr parking lots, 1 have muitiple
Q. Was — yeah, for the period of 7-1-13 10 6-30-14. For 23 buildings, as retaining ponds in-many cases. So,for |
g
Page 46 Page 48 |
1 the snow and salting line item is over $6,700.00 for L example, you have -- let's say you have six manboles, :
2 that line item. 2 or catch basins that are about 12 inches in dinmeter H
3 A. Correct, 3 of the drain, When they head out to the street, they y
4 Q. And then for the following year, the '14-15 year it's 1 go down about six inches. 1 just learned that, So
5 about 3,800. ) 5 what happens is, instead of flooding the streets, and
6 A. Correct, 6 instead of having backing up -- backups on the streets |-
7 Q. So for the relevant time period in question, the 7 and that, they hold it in your parking lot. So they
8 '13-14 time period, there's a much higher charge, 8 use the parking lots as retention centers, as i
9 you'd agree? 9 retention. So 1'm not saying that was the case in
10 A. Yes. 10 this particular -
11 Q. Okay. Was it your understanding that that winter was e Q. Uh-hub.
12 a lot of snow over time? 12 A. - thing here, but the drains, when you get 2 lot of
13 A. We had records of snow. We had { believe it's 112 13 rain the draing ean only handle so much.
14 inches throughout the year. +é Q. Okay. Al vight.
15 Q. Which led to the higher charge on your CAM invoice, 15 A. Se from what my understanding as to this case, this
L6 corvect? 18 lady got out -- she parked in a puddie, olay, where
17 A. Correct. 47 there was water retained, and she got out of her ear
18 Q. So nonetheless, putting aside ali of that, no matter 1a where there was a four to five to six inches of water,
19 what, based on the conversation and-the questions and Le from what I was told by to Tom Shkoukani, and that's
20 answers we've had, there still must be some minimum =0 what happened.
2 trigger for T&J 1o come out? &1 Q. ‘Okay. So if the weather records show that the day
22 A. Correct. 2z before the incident it did rain, it was a thunderstorm
23 Q. Assume for the sake of my question-that the day of the a3 and water came down, that would link up to what you
24 incident there was no snow accumulation. Would T&Fs 24 just said, that she stepped into water. That's your
2% he vequired to come out that day? 5 understanding?
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A. 1bhelieve so- 1 MR, STEINER: This one?
K Q. Okay. Ifwe go to the basics of the agreement, and | 2 MR. GABEL: Yes. Thank you.
2 understand it's a verbal agreement, that in your mind 3 MR. STEINER: Sure.
% there was a trigger for snow maintenance, pushing and a BY MR. GABEL.:
4 plowing and stuff, right? 5 Q. So according to this log which is Exhibit 3 today, it
6 A. Corrvect. 6 goes up 1o 2-18-14, and then therc's no activity
i Q. Okay. According to you, salt when you want to, TéeJ, 7 between the 18th and the 2nd. Do you know one way or
£ that's your position, correct? 8 the other when T&J was there, ar would you have to
¢ A. Salf according to their discretion. 9 rely on this list that's Exhibit 3 today?
10 Q. According (o their discretion, 10 A. Fcouldn’t tell you when they were theie, when they
11 A. But it we needed it more, they're to do it more. 11 were nof.
12 Q. Okay. And then a charge Tor each one of those, 12 Q. Okay.
13 correct? 13 A. We're three, fonr years away — three years ago.
14 A. Correct. 14 Q. And you don't keep your own separate list -~
15 Q. Okay. Was that the totality -- and the location, 15 A. No.
16 vight? So we have the location down, correct? 16 Q. --doyou?
vi A. Absolutely. ' 17 Okay. Now, you said that you talked o
18 Q. And the time period, usually November to end of March, 18 Mr. Shkoukani about the incident, and one of his
19 right? 19 employees had fatlen in the parking fot. Did you talk
20 A. Okay. 20 to M. Caramagno at all about this?
21 Q. Okay. Anything else to the agreement? Any other 21 A. No. No. Why would {?
22 components that we're missing there? 22 Q. I'mjust asking whether you did or didn't.
23 A. Not that 1 know of. 23 A, Okay. :
24 Q. And that's the totality and the sum and substance of 24 Q. Sometimes we ask who you tatked to and what the
25 it, right, according to your -- 25 conversations were. As plaintiff asked about
[ | -
1 Page 50 Page 52
1 A. Right. If it snows, they plow; if it's cold, they t Mr. Shkoukani, so | was talking about Mr. Caramagno.
2 salt; if' the grass gets higher, they cutit. And 2 A. Okay.
3 they've done a great job, by the way., 3 MR. GABEL: Okay. I don't have anything
4 Q. 1was going to ask whether they're a responsible 1 else. Thank you.
s contractor? 5 MR, STEINER: 1 just huve a couple of
6 A. Very. 6 follow-ups,
4 Q. Okay. Do you know whether it was Tom Caramagno, K EXAMINATION
# himsclf, that did the work at that property where the e BY MR. STEINER:
4 incident occurred? e Q. Regarding Exhibit 4, which is the Lease that we've
10 A. No, !don't. 10 discussed here today. Was it your understanding that
i Q. Okay. But you know Tom, right? You've known him for i the terms of this Lease governed the relationship
¥ many years? 1 between Sage Investment Group and Grand Dimilri's?
13 A. Yes. 13 A. Yes.
e Q. Ishe a responsible individual when it comes to these 14 Q. Have you cver discussed this Lease with Tom Caramagno?
& types of activities? LY A. Many times. We wanted them to -~ again, we've been
i A, Vaory. 16 friends with him, they're great tenants, so veally.
[ Q. And there's no c-mail, there's no side notes, it's 1 Q. So Tam Caramagno has scen this Lease?
: Jjust all verbal, right? 1w A. Yes.
E A. Correcl. . 16 Q. Andit's -
Q. Okay. And do you know whether -~ other than looking ze A. He hasa copy of it.
at the document there -+ i1 ~Q. M's your understanding thal this Lease governs the
In Fact, can 1 take a look at that one that relatianship, right?
you have? -3 A, Yes. And he also, in accordance to the Lease, is what
MR, STEINER: Which one? 4 hic's paying on the comman avea charges all listed in
MR. GABEL: Siuing right there. there.
13 (Pagcs 49 to 52)
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E Q. Okay. ls it your undurstanding that the oral i MR. BARATTA: Just a couple of follow-ups.
agreement between Sage tnvestment Group and T&J was on 2 RE-EXAMINATION
behall of your tenants? 3 BY MR, BARATTA;
MR. BARATTA: I'm going to object ~ 4 Q. According to your testimony, Mr, Sage, Grand Dimitii's
MR. GABEL: Ohjection. 5 is responsible for maintaining the parking lot,
MR. BARATTA: -- on foundation. Calls for 6 carsect? :
i a legal conclusion, speculation, 7 A. Correct.
MR. GABEL: Join. 8 Q. You seleet the contractar to maintain the snow and :

N TOIETH B0G9L9 OSRIEE QI STy

© BY MR. STEINER: 9 deice the parking lot, correct?
Y Q. You can answer, if you know. 10 A. Correct.
e A. Was it on behalf of my tenants? 11 Q. Docs Grand Dimitei's -~ or strike that.
1 Q. Right. Earlier you testified - 12 Your testimony has been that you and
i3 A. Yes, the contract, or the oral agrecment that we've 13 Mr. Caramagno selected the discretion as to when the H
14 done with T&J is to make sure that my tenants are 14 snow maintenance andfor deicing would occur on the
15 doing what they're supposed to do, 15 parking lot, correct?
5 Q. Okay. 16 A No. :
1t A. In accordance to the Repairs and Maintenanee 11 MR.STEINER: Object.
A paragraph, which 1 believe is paragraph cight in the 18 BY MR. BARATTA: }
1z lease. 19 Q. No? You didn't have an oral agreement with
Y Q. And that includes Grand Dimitri's? 20 Mr. Caramagno and T&J's as to how -- or strike that. ;
[ A, Itincludes all the tenants. 21 As to when?
Q. Okay. Including Grand Dimitri's? 22 A. Rephrase your question one move time. :
A, Including Grand Dimitri's. 23 Q. You had an agreement with T&J, an oral agreement,
Q. Iz it also your understanding that any of your tehants 24 whereby you and Mr. Caramagno came to an agrecinent
Th could hire their own snow removal contractor if they 25 concerning how the snow was to be maintained and the
Page 54 Page 56 E
1 chose to do so? 1 parking lot deiced during the winter of 2014, correet? A E
2 A. If they chose to do so. 2 A. Correct. tr] O
3 Q. With regard to the parking lot, itself, right by Grand 3 MR. STEINER: Object. vyl
4 Dimitri's, who would use that parking lot? 4 BY MR. BARATTA: 2 2
5 A. Grand Dimitri's customers and employees. 5 Q. Did Grand Dimilri's have any input in reaching that Tl
6 Q. You wouldn't use that parking lot, would you? € agreement between Sage's and T&J? U trl
7 A. No. 7 A. No. o U
8 Q. With regard to maintenance on the inside of the 8 Q. Okay. Did Grand Dimitri’s have any input or say « g
o - propetty, who's responsible for that? 9 concerning the price that T&J would charge Sage's? <
10 A. Grand Dimitri's. I maintain the roof. 10 A. No. g Z
11 Q. Would it be fair to characterize the letters, or the 11 Q. You mentioned that Grand Dimitri's would be Q
1z CAM Agreements that you've sent to Grand Dimitri’s as 12 responsible for interior maintenance of their @) Q
13 passing through, as in you're passing through the cost 13 premises, not including the roof? :J> O
A to them? ‘ 14 A. Correct. J >
15 MR. BARATTA: Objection. The document 15 Q. Sothe root'is your responsibility? = 3
s speaks for itself. Go ahead and answer, if you can. 16 A. Correct. o D
i THE WITNESS: They're all our pass 17 Q. Allright. So if there's a problem with the roof, I'm s o
.9 throughs, it's what we - 18 assuming that Sage's company is going to select a O T
is MR. BARATTA: That's what a CAM is. 18 contractor to repair the roof? = 8
20 THE WITNESS: That's what Common Arca 20 A. Correct. ~ —
ol Maintenance is. Q. Ifthe stove broke in Grand Dimitrt's, um, would you Q\ ~J
Y BY MR. STEINER: . B scleet the contractor 10 repair or -- W
o3 Q. And that's simply to make it casier on the tenants? 23 A, No. N %)
= A. Correct, o4 Q. - replace the slove? <
'S MR. STEINER: That's all { have. 25 A. No. ~ N
B |
14 (Pages 53 to 56) =
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Page 57

Q. Did you ever discuss with Mr. Shkoukani when he tatked
about the rain or the water in the parking lot, did he
cver discuss whether or not there was ever any
accumulations of snow in the parking lot on that date?

A. No.

MR. BARATTA: Nothing further.
THE WITNESS: 1 believe

BY MR. BARATTA:

Q. Okay.

A. Sorry. He did say it was raining.

Q. At the time of the incident, or raining before the
incident?

A. Atthe time of the incident. Or there was rain, it
was wet, it was not show.

Q. Your testimony was, I think, that Donna Livings parked
near some standing water, or a puddie of water --

A. Correct.

Q. -- when she got out.

MR. STEINER: Well, let me just object to
that.

MR. BARATTA: At Jeast that's what |
thought, that's paraphrasing, that's not a direct
quote,

MR. STEINER: That's not his testimony,
that's what he heard from Tom Shkoukani.

22
23
24
25

pPage 59
RE-EXAMINATION
BY MR. GABEL:
Q. Sosir, in your conversations with Mr. Caramagno -
strike that,

FFor this property there's a lot of people
going back and forth. You've got yourself, sometimes
you would drive by you said, correct?
A. Correct. .
You'd have tenants going in and out of there?
. Continuously.
There were employees going in and out of there?
Correct.
Vendors and customers, right?
Correct.
Okay. So in all of your conversations with
M. Caramagno, is it fair to say you never had a
specitic conversation that the work to be dane by
T&J's was for Donna Livings, period?
A. 1don't even know who Donna Livings is.
Q. The plaintiff in this case.
A. Yes, but -
Q. You never had a conversation that this work was for .
Doma Livings, did you? '
MR. BARATTA: Specifically?
MR, GABEL: Yeah.

CPOPOPO

W O N A D W N e

Page 58

MR, BARATTA: Right, he testified that's
what he discussed with Mr. Shkoukani.
MR, STEINER: Right.

BY MR. BARATTA:

Q. ‘That there was some standing water or a puddle (hat
Miss Livings parked her car close to, correct?

A. She parked her car in it

Q. Was it your understanding from that discussion with
M. Shkoukanti, that the reason Miss Livings lell was
because of standing water or a puddle?

A. I'm not sure how she fell, that's all I was told.

Q. So you didn't reach a clear understanding of how Miss
Livings fell, correct?

A. No. Correct.

Q. From that conversation?

A. Correct.

Q. And I think [ asked you this, bot Pmnot sure if the
answer was muddied with an objection. Mr. Shkoukani
didn't mention whether or not there was snow on the
ground on the parking lot at the time Miss Livings
fell?

A. No.

Q. No, he did not mention that?

A. He did not mention it.

MR. BARATTA: I don't have anything clsc.

Page 60

THE WITNESS: The actual snow plowing?
BY MR. GABEL:
Q. Yeah.
A. No. .
MR. GABEL: Okay. Nothing further.
MR, BARATTA: Do you have anything, Mark?
It's actually fast.
THE WITNESS: I'm going have to start back
charging you guys here.
RE-EXAMINATION
BY MR. STEINER:
Q. It there was snow after T&J last plowed, whose
responsibility would that have been to clean?
A. The tenant would have to maintain it.
Q. And if there was standing water, whose responsibility
would it have been to clear that standing watar?
A. The tenant.
MR. BARATTA: I'm going to object bascd on
the vague and ambiguous question. The terms standing
water, | don't know what that means o light of this.
BY MR. STEINER:
Q. well, carlier you had mentioned that Tom Shkoukani had
referenced that the plaintifT had parked her car in
standing water. Whose responsibility woukd it have
been to elear that slanding water?

o~

Carroll

15 (Pages 57 to 60)
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Page 61
1 MR. BARATTA: Same objection.
2 THE WITNIESS: The tenant, according to
3 their Repairs and Maintenance in the Lease.
A MR, STEINER: Okay. Thank you.
s MR. BARATTA: Nothing lurther.
6 MR. GABEL: Nothing efse. Thank you.
8 {The deposition was concluded at 3:15 p.m.)
Q
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
Page 62
1 CERTIFICATE
2 STATE OF MICHIGAN
3 COUNTY OF MACOMB
4
"5 1, LISA M. FIX, C.S.R. 3121, a Notary
6 Public in and for the above county did ktate, do
7 hereby certity that the deposition was taken before me
8 on the date hereinbelore stated, that the wilness was
g by me first duly sworn to testify 10 the truth; that
10 this is a true, full and complete transcript of my
1 stenographic notes so {ake; and that I am not related,
1z nor a counsel to either party, nor interested in the
13 cvent of this cause.
14
15
1e ) Uf;;_ of -
v N M.
18 LISA M. FIX, CSR - 3121~
15 Notary Public, Macomb County
20 My Commission Expires: 4-9-2019
o3

Carroll Court Reporting and Video

586-468-2411
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I: Appellaht's Application for Leave to Appeal to the Michigan Court of Appeals

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB
DONNA LIVINGS,
' Case No. 2016-1819-NI
Plaintiff, _ Hon. Edward A. Servitto
v

SAGE’S INVESTMENT GROUP, LLC, R
a Michigan limited liability company, '

T&J LANDSCAPING & SNOW REMOVAL,

INC., a Michigan Corporation and GRAND

DIMITRE’S OF EASTPOINTE FAMILY

DINING, a Michigan Corporation

Defendants.

CHRISTOPHER R. BARATTA (P51293) DAVID J. YATES (P49405)
BARATTA & BARATTA, P.C. ERIC P. CONN (P64500)

Attorney for Plaintiff MARK W. STEINER (P78817)

120 Market Street SEGAL McCAMBRIDGE SINGER &
Mt. Clemens, MI 48043 MABONEY '
(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant Sage

39475 Thirteen Mile Road, Suite 203
Novi, MI 48377

(248) 994-0060 (248) 994-0061 [Fax]
STEVEN R. GABEL (P40617) dyates@smsm.com econn(@smsm.com
THE HANOVER LAW GROUP msteiner@smsm.com

Attorney for Def T&J Landscaping :

25800 Northwestern Highway, Suite 400

Southfield, M1 48075

(248) 233-5541 (586) 635-5808 [Fax]

sgabel@hanover.com
cwinn@hanover.com

chris@barattalegal.com

DEFENDANT, SAGE’S INVESTMENT GROUP, LLC’S, REPLY IN SUPPORT OF ITS
MOTION FOR SUMMARY DISPOSITION

1. Introduction,

Sage’s Investment Group, LLC (hereinafter referred to as “Sage’s”) is entitled to
“summary disposition on the Plaintiff’s premises liability claims as the purportedly “dangerous

condition” was uncontestably open and obvious. There is further uncontroverted evidence that

1
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Sage’s did not possess/control the premises and complied with whatever duty Sage’s may have
owed the Plaintiff. Several Michigah cases have evaluated the same or similar circumstances and
those cases rulings are indistinguishable. The Plaintiff has responded with incomplete and non-
binding case law in support of her position and accordingly, this Court must grant Sage’s

summary disposition and dismiss the Plaintiff’s claims.

. L. Argument,

A. The Open and Obvious Doctrine applies in this case and the Plaintiff’s claims
must be dismissed as a matter of law.

Several crucial facts establish that the alleged “dangerous condition” was open and

obvious as a matter of law:

e The Plaintiff testified that she knew the parking lot was slippery and saw ice and
snow in the parking lot. (Exhibit B of MSD, pg. 32).
e The Plaintiff had a cell phone and could have reported the slippery conditions prior to

getting out of her car. (Exhibit B of MSD, pg. 46).

¢ The Plaintiff could have parked in the front lot, where chef, Robert Spear, parked and the
owners salted the sidewalks. (Exhibit B of MSD, pg. 34, 40).

e After the Plaintiff fell, she was able to traverse the parking lot and Debra Buck and
Robett Spear were able to safely enter the building just minutes before the Plaintift,
(Bxhibit B of MSD, pg. 34-35, 46).

e After the Plaintiff returned home to change after her fall, she parked in a different area of
the parking lot and did not fall when reentering the premises. (Exhibit B of MSD, pg. 46
and Exhibit E of MSD, pg. 16). :

e The only objective witness deposed in this lawsuit, Tom Shkoukani, testified that he only
recalled snow and ice buildup near the drain in the parking lot and the Plaintiff could
have parked in another location. (Exhibit E of MSD, pg. 14). '

The objective facts of this case compel this Court to find that the subject snow and ice was open
and obvious. Indeed, Michigan coutts routinely hold “as a matter of law that, by its very nature,
a snow-covered surface presents an open and obvious danger .because of the high probability that
it may be slippery.” Ververis v Hartfield Lanes, 271 Mich App 61, 67 (2006).

While the Plaintiff’s response argues that because there was low-light conditions at the

time of the Plaintiffs fall, the presence of water and ice was not open and obvious, that theory
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

was expressly rejected by the Michigan Supreme Court in an April 14, 2017 order. Indeed, in
Ragnoli, the Michigan Supreme Court found that “[tlhe trial court correctly held that,
notwithstanding the low lighting in the parking lot, the presence of wintery weather conditions
and of ice on the ground elsewhere on the premises rendered the risk of a black ice patch open

7 and rqbvious such that a reasonably prudent person would foresee the danger of slipping and
falling in the parking lot.” Ragnoliv Northf Oakland~Nofth Mawmb Iﬁzaging, Inc., __ MlCh ___,
892 NW2d 377 (2017) (internal citations omitted).

The facts of Ragnoli are indistinguishable from the instant case. The plaintiff fell on
black ice in the defendant’s parking lot. Temperatures on the date of the incident were below
freezing, the plaintiff saw snow piled in the parking lot near the dumpster, and the plaintiff saw
that the parking lot looked wet and in some places, icy. The plaintiff, however, also testified that
the lighting was “dim” and “yery low” and on that basis, did not see the ice that alleged caused
her fall. The Court of Appeals held that a question of fact existed given the low-light conditions
on the premises; however, as noted above, the Supreme Court reversed the Court of Appeals
decision, holding that summary disposition was indeed appfopriate, as a reasonably prudent
petson would have foreseen slipping in a parking lot when winter weather conditions existed.
See Ragnoli v North Oakland-North Macomb Imaging, Inc., unpublished Court of Appeals
decision decided April 12, 2016 (docket no. 1445445), reversed, 892 NW2d 377.

The Plaintiff in this matter admitted that she saw winter conditions and knew that the
parking lot may be slippery. (Exhibit B of MSD, pg. 32). She further admitted that she was

able to see the ice (Exhibit B of MSD, pg. 42), that there was a light at the back door, as well as

ambient light coming from the window. (Exhibit B of MSD, pg. 41, 93). The very recent

Ragnoli Michigan Supreme Court order, as well as the Plaintiff’s own testimony establishes that

000366a

e 10:57E 610%/6/9 DIINAQ G

INd 60:T€:9 L10T/0T/L VODIN A4 QIAIFDTY
e Wd 8T:LE°€ LT0T/0T/L VOO A9 QIAIIDHAY ™



~

I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

the open and obvious doctrine must be applies in this case. The fact that therc was low-light is
inapposite. The Plaintiff’s response only cites unpublished Michigan Court of Appeals decisions

in support of her argument. This Court must follow established Supreme Court precedent in this

regard.

Furthermore, the facts of this case do not support a conclusion that the alleged ice and

snow was effectively unavoidable. “The Plaintiff’s own brief states that “it was not the ‘packed

snow’ that plaintiff admittedly saw but the water-covered ice, caused by the blocked drain, which

led to her fall.” (Plaintiff’s Brief, pg. 13). The drain was located in only one area of the parking
Jot and was completely avoidable. Indeed, she could have parked in another location, as Mr.
Shkoukani testified in his deposition and as other employees (namely, Debra Buck and Robert
Spear) had done (Mr. Shkoukani even asked the Plaintiff why she chose to park in that spot
versus another spot). (Exhibit E of MSD, pg. 12, 14).

To the extent the Plaintiff changes her argument that the dangerous condition was the
parking lot, an icy parking lot, alone, is not an effectivefy unavoidable condition. To be

effectively unavoidable, “a hazard must be unavoidable or inescapable in effect or for all

practical purposes.” Hoffner v Lanctoe, 492 Mich 450, 468 (2012). “The mere fact that a

plaintiff’s employment might involve facing an open and obvious hazard does not make the open

and obvious hazard effectively unavoidable.” Bullard v Oakwood Annapolis Hosp, 308 Mich

App 403 (2014).

This case is indistinguishable from the holdings of Barch v Ryder Transp Services,
unpublished Court of Appeals decision decided October 20, 2016 (docket no. 327914) and
Walder v St John the Evangelist Parish, unpublished Court of Appeals decision decided

Septembei‘ 27, 2011 (docket no. 298178), cert. denied 491 Mich 913 (2012), as explained in
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

further detail in Sage’s Motion for Summary Disposition. The Plaintiff admittedly was not
forced to confront any daﬁgerous condition under Michigan law. While the Plaintiff argues that
this case is similar to that of Lymon v Freedland, 314 Mich App 746 (2016), that case was
decided on the “exteﬁuating circumstances” that a home health aid could not abandon an
Alzheimer’s/Parkinson’s patient for the sake of thé patient’s own safety. Id. 763-64. The
Plaintiff in this case is a waibtbress and this isr far more sir;iilar to the emplc;yméfiﬁ s1tuat10ns of an
electrician and delivery driver, as was the case in Barch and Walder, that collectively held that

the Plaintiff could have made alternative arrangements, parked in another spot, or used her cell

phone to call for help. Barch, supra; Walder, supra. The Plaintiff’s argument that she could not

have gained entry to the front entrance is severely undermined by the fact that she went through

the front entrance after she fell. (Exhibit B of MSD, pg. 46). It is simply false to assert that she

could not have gained entry through that door had she not fallen.

B. Sage’s did not possess/control the premises and if it did, it complied with its
duties.

As is explained in further detail in Defendant’s Motion, Defendant did not
possess/comntrol the premises, given the relevant lease. If, however, the Court is not persuaded by
that argument, Sage’s complied with its duties to the Plaintiff by hiring a well-respected and
regarded snow removal coniractor that cleared snow 3 days prior to the Plaintiff’s fall (which
was the last time it snowed)., Indeed, if special circumstances exist such that the open and
obyious doctrine does not apply, liability may only be imposed when “the defendant breaches his
duty of reasonable care.” Hoffner, supra at 463. There is simply nothing more that Sage’s could

have done to avoid the instant accident and accordingly, this Court must grant the instant

Motion.
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

WHEREFORE, Defendant, Sage’s Investment Group, LLC, respectfully requests that
this Honorable Court grant the instant Motion for Summary Disposition, dismiss the Plaintiff’s

claims with prejudice and award such other relief this Court deems equitable and just under the

circumstances.

SEGAL McCAMBRIDGE SINGER & MAHONEY

By /s/ Mark W. Steiner
DAVID J. YATES (P49405)
ERIC P. CONN (P64500)
MARK W. STEINER (P78817)
Attorneys for Defendant, Sage’s Investment
Group, LLC
39475 Thirteen Mile Road, Suite 203
Novi, MI 48377

Dated: June 14, 2017 (248) 994-0060

PROOF OF SERVICE

The undersigned certifies that the foregoing instrument was served upon all parties to the

above cause by service through TrueFiling & Served on June 14, 2017.

/s/ Robyn Goldberg
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EXHIBIT H
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Barch v. Ryder Transp. Services, Not Reported in N.W.2d (2016)

2016 WL 6139110
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Jack BAREH, Plaintiff-Appellant,
RYDER TRANSPORTATION SERVICES,
Rydes Integrated Logistics, Inc., and Total
Logistic Control, LLC, Defendants—Appellees.

Docket No. 327914.
|

Oct. 20, 2016.
Van Buren Circuit Court; LC No. 14-640261-NO.

Before;: K.F. KELLY, PJ., and O'CONNELL and
BOONSTRA, JJ.

Opinion
PER CURIAM.

*1  Plaintiff, Jack Bdrch, appeals as of right
the trial court's order granting summary disposition
to defendants, Rydef Transportation SéFvices, Ryder
Integrated Logistics, Inc.,, and Total Logistic Control,
LLC (collectively, Ryder). We affirm,

1. FACTUAL BACKGROUND

Barch testified at his deposition that he was employed as
a truck driver. On February 13, 2012, he was scheduled
to deliver ice creany to Ryder’s facilities. It was a snowy
day and Barch was aware that the parking lot was covered
with “[Ilight snow over what I figure was, you know, being
icy underneath,” When Barch arrived, he parked his truck
and walked across the parking lot to the office-to receive
further instructions about where to unload it. There was
no clear path across the parking lot. After walking about
ten yards, he slipped and fell on his shoulder.

According to Barch, he went into the office and altempled
to report the incident, but the office employee would not

accept his report. The employee took Bareh’s bill of lading
and assigned him to a Joading dock, where Bareh needed
help to unjoad his truck because he was unable to reach
high enough to operate the doors. After unloading his
truck, Barcl arranged for another driver to complete his
next delivery.”

As Barch drove out of the parking lot, he realized that
he had hurt his arm badly, and he stopped the truck.
Batch -testified that he parked the truck in the middle
of the parking lot, “where the cars are parked for the
office,” and went in to speak with the office employee.
Again, the employee would not allow Baréhi to fill out
an accident report, so he returned to his truck, called his
employer on his cellular phone, and created an accident
report for himself. Baieli returned to his employer and
was eventually diagnosed with a torn rotator cuff in his
shoulder, which required surgery.

Barch filed a complaint against Rydég, alleging that
the hazard posed by the icy parking lot was effectively
unavoidable because Ryié¢ required him to park in a
certain area and traverse the parking lot from his truck
to the office. Rydef moved for swmmary disposition,
contending that Baeéli could have chosen not to confront
the hazard. The trial court granted summary disposition
to Ryder, concluding that the danger was not effectively
unavoidable because Raréli could have chosen other
options than traversing the icy parking lot. Baféh now
appeals. :

II. STANDARD OF REVIEW

This Court reviews de novo the trial court's decision on
a motion for suminary disposition. Gorman v. American
Honda Motor Co., Inc., 302 Mich.App 113, 115; 839
NWw2d 223 (2013). A party is entitled to summary

~ disposition under MCR 2.116(C)(10) if “there is no

gepuine issue as to any material fact, and the moving
party is entitled to judgment ... as a matter of law.” The
trial court must consider all the documentary evidence in
the light most favorable to the nonmoving party. MCR
2.116(G)5). A genuine issue of material fact exists if,
when viewing the vecord in the light most favorable to the
nonmoving parly, reasonable minds could differ on the
issue. West v. Gen. Motors Corp., 469 Mich. 177, 183; 665
NW2d 468 (2003).
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Barch v. Ryder Transp. Services, Not Reported in N.W.2d (2016)

III. ANALYSIS

*2 Barch contends that the trial court erred when it
determined that there was no genuine issue of material fact
regarding whether the hazard posed by the icy parking lot
was effectively unavoidable becanse Barch had no choice
but to cross the icy parking lot. We disagree.

A party may maintain a negligence action, including a
premises liability action, only if the defendant had a duty
to conform to a particular standard of conduct. Riddle
v. McLouth Steel Prods. Corp., 440 Mich. 85, 96; 485
NW2d 676 (1992). A premises owner has a duty to protect
invitees—persons who enter the owner's premises at his o
her express or irhplied invitation—from hidden or latent
defects on his or her property, Id. at 90-91. The open and

obvious doctrine provides that the premises owner does

not have the duty to warn invitees of conditions “where
the dangers are known to the invitee or are so obvious that
the invitee might reasonably be expected to discover them
L7 Williams v. Cumningham Drug Stores, Inc., 429 Mich.
495, 500; 418 N'W2d 381 (1988).

However, a premises owner may be liable even for open
and obvious dangers in some narrow circumstances.
Hoffner v. Lanctoe, 492 Mich. 450, 472; 821 NW2d 88
(2012). A landowner may be liable if the open and obvious
danger has special aspects “that differentiate the risk
from typical open and obvious risks so as to create an
-qunreasonable risk of harm[.)” Lugo v. Ameritech Corp.,
Inc., 464 Mich. 512, 517; 629 N'W2d 384 (2010). Special
aspects include hazards that are “effectively unavoidable”

or that present “a substantial risk of death or serious
injury[.]” 7d. at 518. To be effectivcly unavoidable, “a
hazard must be unavoidable os inescapable in effect or

Jor all practical purposes.” Hoffier, 492 Mich. at 468,

“The mere fact that a plaintiff's employment might involve
facing an open and obvious hazard does not make
the open and obvious hazard effectively unavoidable.”
Bullard v. Qakwood Annapolis Hosp., 308 Mich.App 403,
412; 864 NW2d 591 (2014).

In this case, Baveli failed to provide support for his
assertion that he could not have parked his truck in any
other location to avoid the hazard. To the contrary, Barch
testified at his deposition that, as he was leaving the
facility, he parked his truck near where the cars parked for:
the office. Bifeli was not physically trapped. Additionally,
there was evidence that Bakeli had a cellular telephone
in his possession and could have either called Ryder to
report the conditions, see Bullard, 308 Mich.App at413, or
called the office to make other arrangements to deliver his
bill of lading and receive his delivery bay assignment. We
conclude that the trial court did not err when it determined
that Biireli did not present evidence showing a genuine
issue of material fact regarding whether the icy parking lot
was effectively unavoidable.

We affirm. As the prevailing party, Rydéf may tax costs.
MCR 7.219(A).

All Citations

Not Reported in N.W.2d, 2016 WL 6139110

End of Document
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Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (2011)

2011 W1, 4469529
Only the Westlaw citation is eurrently available.

UNPUBLISHED OPINION, CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Mary A. WALDER, Plaintiff-Appellant,
ST. JOHN THE EVANGELIST PARISH, a/

k/a The Ordinary (Bishop) of the Roman
Catholic Diocese of Lansing in "Trust for St.
John the Evangelist, Defendant—Appellee.

Docket No. 2908178,
|

Sept. 27, 2011,
Genesee Circuit Court: LC No. 09-091572-NO.

Before: BORRELLO, P.J., and METER and SHAPIRO,
JJ.

Opinion
PER CURIAM.

*1 Plaintiff appeals as of right the trial court's order
granting defendant's motion for summary disposition
undeyr MCR 2.116(C)(10). We allirm,

Plaintifl was on her way o help out with a bingo game
when she slipped and fell in defendant’s parking lot. She

broke her ankle and required surgery. On appeal, plaintiff

argues that the trial court erred in granling summary
disposition to defendant on the basis of the open and
obvious doctrine. PluintiT argues that there were “special
aspeets™ that made the jcy vondition of the parking lot
clfectively unavoidable, Plaintiff contends that. in order
1o reach the alternative rear entrance, she would still have
had to cross the icy parking lot from.her handicap parking
spol: the alternative vear-entrance arca and alternative
parking lot were wso ice-covered; and she wus scheduled
to work and thus had 1o cross the ice in order to enter the
building. PlainGfT asserts that she raised a genuine issuc
of material fact regarding whether there was a “special
aspeet”™ of the open and obvious danger that prechided

summary disposiion.

We review de novo the trinl court's grant of defendant’s
motion for swmmary disposition under MCR 2. 116(C)
(10). Oliver v. Smith, 269 Mich.App 560, 363; 715 NW2d
314 (2006). In Quinto v. Cross & Perers Co, 451 Mich. 358.
362-363; 547 NW2d 314 (1996), the Michigan Supreme
Court explained the evidentary requirements applicable
1o MCR 2.116(CY10):

In presenting a motion for summuary
disposition, the moving party has
the initial burden of supporting its
position by affidavits, depositions,
admissions, o other docuntentary
evidence. The burden then shifls to
the opposing party Lo establish that a
genuine issue of disputed fact exists.
Where the burden of proof at trial
on a dispositive issue rests on a
nonmoving party, the nonmoving
party may not rely on mere
allegatlions or denials in pleachings,
but must go beyond the pleadings Lo
set forth specific facts showing that a
genuine issuc of material fact exists.

I the opposing party fails to present
documentary evidence establishing
the existence of a malerial factual
dispute,” the moton is properly
granted. [Citations omitled.)

“In general, a premises possessor owes a duty to an inviles
to exercise reasonable care to protect the invitee from
an unreasonable risk of harm caused by a dangerous
copdition on the land.™ Luge v Ameritech Corp, Ine,
464 Mich, §12, 516; 629 NW2d 384 (2001). However, a
premises possessor is not required (o protect an invitee
from open and obvious dangers, unless there are special
conditions making the danger unreasonable. /e al 517. An
open and obvious danger is one that an average user with
ordinary intelligence would have been able to discover
upon casual inspection. Joyee v. Ruhin, 249 Mich.App
231, 238; 642 NW2d 360 (2002). This is an objective lest,
and the court considers whether a reasonable person in the
plaintiff's position would have foreseen the danger. Jd at
238-239.

*2 In this case, plaintiff does sot dispute that the
icy condition of defendant’s parking lot was an open
and obvious danger. but she contends that special
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aspects of the condition created an unreasonable risk
of harm. A premises posscssor has a duty to undertake
reasonable precautions Lo protect invitees if special aspects
of a condition make even an open and obvious risk
unrcasonably dangerous. Lugo, 464 Mich. at 517,

The teial court properly granted defendant's motion for
summary disposition after determining that there was no
issue of material fact that plaintifPs claims were barred by
the open.and.obvious.doctrine. This case merely involved
a slippery parking lot in winter. Although plaintifl claims
that she had no choice but to eross the slippery parking
1ol 1o enter the building, plaintilf presented no cvidence
that the condition and surrounding circumstances gave
rise to a uniquely high likelihood of harm or that it
was an unavoidable rigsk. Joyce. 249 Mich.App at 242,
Plaintift could have parked in a different spot and used
a different entrance. Other bingo helpers and participants
parked in the rear pariong lot and used the vear entrance.
In addition, Charlenc Hamper, the bingo chairperson,
testified that there weve spots of ice in the rear ares, not

that it was completely ice covered. Also, after plaintlf

fell, she got up and walked into the building, evidentily

“avoiding any other slippery spots.

Contrary to plaintiff's assertions, the evidence does not
indicate that the parking lot and the sidewalk area were
completely covered with ice. as was the situation in
Roberison v. Bhue Water Oil Co, 268 Mich.App 588, 590;
708 NW2d 749 (2005). In that case, this Court determined
that the plaintifT did not bave an alternative. ice-free route
from the gasoline pumps to the service station. /d. al 593--
594, Consequently, the jce was effectively unavoidable. /d.
The evidence presented in this casc does not support such
4 conclusion because all of the parking lots, sidewalks,
and entrances were not covered in ice and because, aller
she fell, plaintilf was able to safely traverse an alternative
roule o the entrance. The trial court properly coacluded
that there was no genuine issue of material fact regarding
whether there were special aspects of the open and obvious
condition that dilferentiated the risk from a typical open

and obvious risk.

AfTirmed.

SHAPIRO. J. (dissenting).
*2 1 respectiully dissenl.

On Febraary 27, 2008, plaintifT, Mary Walder, age 74, was
to work as a bingo caller at defendant’s church. ! Becanse
she had health problems for which she was prescribed
a handicap parking tag. plaintiff parked in one of the
parking spots reserved and marked for handicap parking
on the front side of the church, To get from the bandicap
parking to the entrance, one must wadk across the surface
of the parking lot. There is no dedicated walkway or
sidewalk by which plaintifft or any other person could
avoid doing-so. Plaint{f-testified- that she-did-not see-any

“ice in the parking lot as she exited the car, but that on her

second step, she slipped and lell on black jee, She suffered
a bimallcolar fracture of her right ankle. Given the severity
of the fracture, surgery was required, and a plate and 10
screws were interpally affixed (o her ankle bones ta order
to reconstruct the joint,

*3 The weather records reveal that on the day before
plaintifls fall, shightly less than two inches of snow fell.
The snow was plowed sometime that day by a snowplow
company with which defendant contracts. At some point
after the snowfall, the temperature rose above freezing.
The following day, the day of plaintilfs fall. there was
no precipitation and the temperature remained below
frcezing all day. Defendant’s business manager testified
that his custocial stalf silts the sidewatks and handicap
parking spots as needed, but will not apply salt to
any portion of the parrking lot other than the handicap
parking. even il they sce that itis icy. Defendant concedes
that they do not have the snowplow company apply any

salt at all.

Plaintiff filed suit alleging that she slipped on black ice
and that defendant had neghigently maintained its parking
lot by failing to tale any action to eliminalte oy reduce the
presence of the ice despite a period sufficient to provide
defendant with notice of the condition. Defendant filed a
motian for summary disposition. The uial courl granted
the motion, having found that there was no question
but that the hazard (ell within the “open and obvious”
doctrine. The trial court further found no question of fact
that there was a reasonably safe aliernative path available
to plaintilT a1 the ime ol her fall, thus obviating plaintiTs
claim that. cven il the ice was “open and obvious,” it
was “cffectively unnvoidable,” as deseribed i Lago n
Ameritech, 464 Mich, $12:629 NW2d 384 (2001). Plainuft
appeals, not from the trial court's conclusion that the
appearance ol the ice was within the “open and obvious™
doctrine, but rather from the trial court’s conclusion that
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there was a reasonably safe alwernative path available to

her,

According (o the record, the church had two entrances,
onc in the Ironl and onc n the back. Each had an
adjacent parking lot. There was also a side parking lot,
but no side entrance. Charlene and Richard Hamper,
husband and wife, were at the church on the day of the
incident and on the day prior and each testified as to the
before plaintiff’s injury, they were at the church and she
saw the parking lots on both sides:

We had to go over Lhe day belore for something, and
whoever had plowed the lot, T lold my husband, T said,
“T don't know what they got paid, but il it was $5, they
got overpaid.”™ And he said “This is sad because,” he
said, “it's going to melt and it's going to be icy.” That's
what happened.

Charlene also-testified as to the conditions the next day,
i.c. the day of plaintiff's fall and injury. She agreed that
her “predictions came (0 fruition.” She testified that she
and her husband parked in the back lol and that there was
black ice in thal parking Jot and that it was bad enough
that her busband got some salt out of his car to spread.
She testified that he did so “because we have a ot of
elderly people. In fact we've had some fall.” When asked
if there was black ice in the front parking lot on the day
of plaintiff’s injury, she testified, "1 can swear there was
in the back.... T was not in the front parking lot. But it
would be my assumption if il's in the back, il's going to be
in the front.”* She testificd that the black ice was worse in
the areas where cars actually park because there are many
“indentations™ in the parking spols. She also testified that
she told “Steve,” “you need to get somebody out there

[with a sall] spreader.”

#4 Richard Hamper also testified as to the conditions of
the parking lot on the evening ol plaintff’s fall. He stated
that when he and his wife arrived at 5:00 p.m., the parking
lot “was in bad condition.” He further deseribed the ot
as “very bad. You had to be very carelul. And it—it had
been salted on the sidewalk part of it but the parking lot
didn'tindicate there had been any salt applicd to that.™ fe
confirmed that he spread some salt that he kept in his car
trunk. Consistent with his wife's description. he testificd
that “during the night before this bingo it had froze. and

it was ice. snow and-—it was jusl—it was just a mess.”

. 8t. John Evangelist Parish, Not Reported in N.W.2d

(2011)

The majority concludes that Robertson v. Bine Water Qil
Co, 268 Mich.App 588, 590; 708 NW2d 749 (2005) is
inapplicable because “aller she fell, plaintifT was able to
salely traverse an aliernative route to the entrance.” T do
not agree, Furst, there is no evidence that whatever route
plaintff took into the building after her fall was ice-Ivee or
even relatively so. Rather, there was simply evidence that
she did not fall again. The fact that plaintiff was able to
Iravetse over an icy. area without falling, as, presumably,
did the other bingo helpers and participants, does not
remove this case from the realm of Robertson. Indeed, it is
safe to assume that the gas station in Roberison had other
patrons that made it into the building without falling that
day. but that did not preclude the ice from being deemed
elTectively unavoidable. To be effectively unavoidable, a
hazard is not required to make everyone, or even a high
pereentage of those who traverse over it, fall. Rather, il
simply means that everyone must traverse over or through
it, such that there is no way to avoid the risk of falling,
This is most evident from the example of an elfectively
anavoidable hazard from Lugo-—only one exit for the
general public where the floor is covered with standing
walter. Slanding water on a floor will not cause everyone,
or even, necessurily, any of Lhe people traversing it, to fall.
It is cffcctively unavoidable becanse everyone must risk
slipping and falling in order to exit the stove,

For this simple reason, the existence of an altesnative path
does not, by itself, vectify the unavoidability. Rather, the
dllernative path must nof include the risk ussociated with
the hazavd. Thus, if there are two exits for the general
public to use, but they are both covered with standing

- water, the vesult is the same. Accordingly, the existence

ol a back entrance to the church does not change the
unavoidability ol the black ice hazard where there was
evidence (hat black ice was also present al that Jocation.
The record mdicates (hat it made no difference through
which entrance plaintiff attempted to enter the church;
they all exposed her to the rivk of slipping and falling on
black ice.

The majority’s assertion that the ice was not effectively
unavoidable is bosed on its conclusion that “the cvidence
does not indicate that the packing ot and sidewalk arca
were completely covered withice.™ [ disagree with both the
majority’s concluston that this was factually demonstrated
and the magority's view that, il true, it would be controlling
in this case. Richard Hamper was asked to describe the
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parking lot and he stated it was ice.” Charlene Hamper
testified that there was ice in the back parking lot and
distinguished it from the sidewalk which had “spots™ of
ice. which is consistent with defendants policy of salting
the sidewalks only. Plaintilf testified that “there was a
lot of snow and ice” in the parking Jot and that the ice
in the parking lot had never been as bad as it was that
night, Even defense counsel referred to “the sheet of ice”™
in his deposition questions. The sole evidence on which the

majority relies for this factual conclusion is.the testimony.

of Charlene Hamper regarding there being “spots” of ice.
However, this was a statement that there were “spots on
the sidewalle ™ and testimony had already established that
the sidewalk had been salted, but the parking lot had not.

*§ More important, [ disagree with the suggestion
that, in order lor ice to be actionable as an effectively
unavoidable hazaed, it must be continuous and completely
cover Lhe entire surface ol the parking lot. I do not agree
that the duty to make generally icy premises reasonably
safe disappears because invitees might be able to leap from
non-icy area lo non-icy area through a parking lot. An
obstacle course is not reasonably sale simply because it
is possible Lo get through it unscathed. And why we as a
state would Mnd it more sensible to encourage 74-year—
old wamen to Jeap over icy stretches of parking lot rather
than cncourage commercial premises owners to apply salt
to their lots eludes me.

Defendant’s assertion that the existence of a side parking
lot and plaintffs falure to provide any evidence
regarding its condition precludes the condition from
being cffectively unavoidable lacks merit: Even assuming
that the unsalied side parking lot was ice frce—a
meteorological miracle 1o be sure—there is no side
entrance. Thus, even if plaintiif had parked in the side Jot,
she would still have had to traverse the icy area around the
front entrance. Tn addition, defendant’s business mapager
testified that he would expect that anyone who parked on
the front side of the church would use the front doors.
“unreasonable™ for

Indeed. he testificd that it would be
someone o park in the front of the church and then walk
all the way around-1o enter through the back doors. Why,
then, s it anything other thun unrcasonable (o assert that
a handicapped individual should be foreed to utilize a
parking space on a side of the building with no entrance?

As to the back entrance. there are no proofs that handicap
parking spaces existed on that side of the building. In

addition, plaintif! testificd that she was unaware that the
back door was unlocked, Indeed, to determine if it was
unjocked, she would have had to park in back and traverse
over the icy area to check the door. Tronically, had plaintiff
done so and fallen while doing so, defendant would simply
have reversed the roles of the front und buck entrances
in its argument and asserted that the ice in the pathway
to the backdoor was open and obvious and that the front
entrance constituted an alternative path.

Defendant's position seems to be that invitees must be able

to divine which entrances (o any purticular building are
open and, as among the multiple choices, carcfully inspect
each of them before deciding which entrance 10 attempt,
and woe be it on the invitee who happens to select an
entrance where, ultimately, the trial court determines that
a less icy entrance existed. To expect plaintiff, a person
who has been preseribed « handicap parking sticker, to
park further away from the entrance and walk a longer
distance around the building on the cfiance that it might
be safer is Lo stretch the open and obvious doctrine to the
point of farce.

Moreover, there are many businesses with entrances of
which the general public is unaware. Invitees are not
required to drive around buildings attempting to locate
every single entrance and correctly assess their relative
safety before embarking across a parking area 1oward
an entrance. This position is even more absurd when
one considers that plainulT wenl to the front door.
Why invitees should ever assume, unless they have been
instructed otherwise, that 4 side or back entrance will be
better tended than a front/main entrance is difficult to
understand. Invitces ought to be able to at Jeast assume
that all front/main entrances are equal unless there is clear
evidence to the contrary. I ny event, the repudiation of
a defendant's duty 1 maintain a reasonably sale premises
applies only where the hazards are “apparent on casual
inspection” by an invitee, not where they are discoverable
by an invitee as a resolt of a detailed investigation.
Novowey v. Burger King Corp, 198 Mich.App 470, 474:
499 NW2d 379 (1993).

*6  Because plaintiflT presented cvidence that the icy
condition was cffectively unavoidable. T would reverse the
trial court’s grant of summary disposition and remand for

trial.
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Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (2011)

All Citations

Not Reported in N.W.2d, 2011 W1, 4469529

Footnotes
1 At this point in the litigation, it is not disputed that plaintiff was an invitee.

2 The deposition pages provided only go through page 25, which cuts off the phrase "going to be in the front." However, the
remainder of the quote is provided within the text of the brief and there is no contention that this was inaccurately quoted.

3 It is unclear from the record who “Steve® is.

4 - For example, where itis evidence that one entrance has been plowed and another has-not; or-where orange construction
cones evidence potholes or other hazards around one entrance but not ancther, or even the existence of a sign advising
patrons to use a different entrance.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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[2616-001819-Ni

Case Type NI-PERSONAL INJURY, AUTO NEG. Action; WITH JURY DEMAND
Case Status: Open Status Date:  05/25/2016

File Date; 05/25/2016 Case Judge: SERVITTO, JR, EDWARD A
DCM Track: TRACK 180 DAYS DISCOVERY Next Event:  10/03/2017

—

T
g All Information ' Docket |

Party ; Eventié Financial ; Receaipt ! Disposition

[Docket Information

Date

05/25/201 6

00/20/201 6'

‘ 05/25/201 6

05/25/201 6 ‘

00/20/20 16
i

i

| 06/06/2016

06/10/2016

06/10/2016
£ 06/10/2016
06/10/2016

06/10/2016

‘06/10/2016
|
I
06/10/2016
t

t

1 06/06/2016

06/10/2016

08/10/2016

Description

ENTRY FEE o

JURY FEE -

'ELECTRONIC FILING SYSTEM

05/25/2016"

06/06/2016 PF

FEE ClVlL

COMPLAINT/PETIT!ON FILED ) -
CIViL

SUMMONS sssueo S

CASE PLACED ON E FiLING
STATUS PER ADMINISTRATIVE
ORDER 201 0 6

PROOF OF SERVICE

TRUEFILING PROOF OF
SERVICE

'E-FILING FEE WITH SERVICE

'ANSWER TO COMPLAINT

" TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE

0611012016

08/10/2016

| AFFIRMATIVE DEFENSES

' TRUEFILING PROOF OF

SERVICE
RELIANGE ON JURY DEMAND
TRUEFILING PROOF OF
SERVICE

PROOF OF SERVICE
TRUEFILING PROOF OF
SERVICE

APPEARANCE (LITIGANT'S
ATTORNEY)

' TRUEFILING PROOF OF

SERVICE

"ELECTRONIC FILING SYSTEM FEE - CIVIL Recaipt: 883509 Date:

" CASE PLACED ON E-FILING STATUS PER ADMINISTRATIVE ORDER 20106

. TRUEFIL]NG PROOF OF SERV!CE

Recelpt 898975 Date 06/14/2[)16

" TRUEFILING PROOF OF SERVICE

Amount
Owed

$1oo oo ’
$80 00
$25 00

Dacket Text

05/26/201 6

COMPLAINT AND JURY DEMAND/PETITION FILED - GIVIL :
DONNA LIVINGS (PLAINTIFF); SAGE'S INVESTMENT GROUP, LIL.C i
_ (DEFENDANT):

SUMMONS !SSUED *"EXP 08—24 16**

(OBDH 3371 2773) PROOF OF SERVICE W/ATTCHED SIGNED CER I' CARD

(OBDH=33712774)

E-FILING FEE WITH SERVICE
(OBDH=33770654) E-FILING FEE mt Receipt: Date: 6/7/2016 11:24:54 AM
Recetpt 896788 Date 06/07/201 b

AN&WER TO COMPLA!NT
(OBDH=33940063) DEFT SAGES INVESTMENT GROUP LLCS ANSWER TO

COMPLAINT; ERIC CONN P64500
SAGE'S INVESTMENT G OUP, LLC (DEFENDANT},

TRUEFILING PROOF OF SERVIGE
 (OBDH=33540085)

E-FILNG FEE WITH SERVICE
(OBDH=34044871) E-FILING FEE mt Receipt:

$5.00

$5.00
Date: 6/14/2016 10:37:25 AM

AFFIRMATIVE DEFENSES
(OBDH=33940071) DEFT SAGES INVESTMENT GRQUP LI.CS AFFIRMATIVE.

DEFENSES

(OBDH 33040082)

RELIANCE ON JURY DEMAND
 (OBDH=33940068) RELIANGE ON JURY DEMAND _

TRUEFILING PROOF OF SERVICE
(OBDH 33940088)

PROOF OF SERV[CE
(OBDH 33940067) PROOF OF SERVICE i

TRUEFILING PROOF OF SERVICE
(OBDH=33940075)

|
" APPEARANCE (LITIGANT'S PRIMARY ATTORNEY) T I
|
|
f

(OBDH=33940064) APPEARANCE (LITIGANTS PRIMARY ATTORNEYY); ERIC

CONN P84500
SAGE S lNVESTMENT GROUP LLC (DEFENDANT)

" TRUEFILING PROOF OF SERVICE
(OBDH=33940076)
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: Date Description Docket Text Amount
b L _ Owed
[ 06/14/2016 EARLY DISPOSITION EARLY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED
f SETTLEMENT CONFERENCE  Event: EARLY DISPOSITION SETTLEMENT CONFERENCE
§ SCHEDULED Date: 08/11/2016  Time: 8:00 am :
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR
|
Result: ADJOURNED-STIPULATION & ORDER
! 06/14/2016 IMAGE OF EVENT NOTICE IMAGE OF EVENT NOTICE SENT
SENT
3 (N) EDSC NOTICE
; Senton: 06/14/2016 16:38:25.76
|06/14/2016 SCHEDULING ORDER TO BE SGHEDULING ORDER TO BE ENTERED - ANSWER REGV'D FROM:
ENTERED - ANSWER RECV'D
FROM:
06/14/2016 DISCOVERY AND CASE DISCOVERY AND CASE EVALUATION ORDER ISSUED
P EVALUATION ORDER ISSUED B
| : (N) IMAGE OF DISCOVERY AND CASE EVAL ORDER |
Sent on: 06/14/2016 15:41:47.79
061145016 CASE EVAL AFTER: SUMMARY CASE EVAL AFTER: 12/12/2016
DISPO MOTION BY: BLTF'S  SUMMARY DISPO MQTION BY: 03/13/2017
WITNESS LIST BY: DEFT'S PLTF'S WITNESS LIST BY: 00/12/2016
WITNESS LIST BY: DEFT'S WITNESS LIST BY: 00/27/2016
081152016 ANSWER TO AFFIRMATIVE  ANSWER TO AFFIRMATIVE DEFENSES _
DEFENSES (OBDH=34102817) PLAINTIFF'S REPLY TO DEFENDANT'S AFFIRMATIVE
DEFENSES, PROOF OF SERVICE |
06/15/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE o
 (OBDH=34102818)
| 06/15/2016 EE WITH SERVICE  E-FILING FEE WITH SERVICE ‘ ' $5.00
(OBDH*34204847) E-FILING FEE mt Recelpt; Date: 6/17/2016 10:25:33 AM
ipt: 900144 Date: 06/17/2016
0870572016 NOTICE OF NON-PARTY FAULT NOTICE OF NON-PARTY FAULT
(OBDH=36413551) DEFTS NOTICE OF NON-PARTY FAULT, PROOF OF
. SERVICE
{08/00/2016 E-FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE _ 8500
(OBDH=36467081) E-FILING FEE mt Receipt: Date: 8/10/2016 9:27:26 AM
Recexpt' 916204 Date 08/10/2016
0810912016 NOTICE OF NON-PARTY FAULT NOTICE OF NON-PARTY FAULT
(OBDH=36413665) DEFENDANT'S NOTICE OF NON-PARTY FAULT; PROOF
OF SERVICE
| 08/09/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVIGE S
g SERVICE (OBDH=36413748)
081092016 E-FILING FEE WITH SERVIGE  E-FILING FEE WITH SERVICE _ $5.00
(OBDH=36467329) E-FILING FEE mt Recelpt: Date: 8/10/2016 9:31:03 AM
Recelpt: 916479 Date: 08/10/2016
 08/09/2016 AMENDED COMPLAINT AMENDED COMPLAINT
(OBDH=36418765) FIRST AMENDED COMPLAINT, RELIANCE UPON PREV
FILED JURY DEMAND; PRF OF SRVC (ADDING ONLY T&J LANDSCAPING &
; SNOW REMOVAL INC AND GRAND DIMITRES OF EASTPOINTE FAMILY
g DINING) KEVIN A MGNEELY P36368
1 08/09/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE .
SERVICE (OBDH=36418768) |
E-FILING FEE WITH SERVICE $5.00

£ 08/09/2016

80912016

10811012016

'SUMMONSISSUED

E-FILING FEE WITH SERVICE

TRUEFILING PROOF OF

SERVICE
TRUEFILING PROQF OF -

SERVICE

(OBDH=36513184) E-FILING FEE mt Receipt: Date: 8/11/2016 8:40:21 AM
Recelpt: 91 8498 Date 08/11/2016

" SUMMONS ISSUED

(OBDH=36418767) SUMMONS ISSUED: 08-09-16 EXP 11-09-16
AS TO GRAND DIMITRES OF EASTPOINTE FAMILY DINING AND T&J
LANDSCAF’ING & SNOW REMOVAL INC

" TRUEFILING PROOF OF SERVICE

(OBDH=36418770)
TRUEFILING PROOF OF SERVICE

(OBDH=36470218)
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date

08/1112016

0811612016

H

0812212016

| 08/25/2016
| 08126/2016
081252016
| 08125/2016

08/25/2016

{00/12/2016

081112016

| 081612016
08/16/2016
[ 08/16/2016
08/19/2016
08/19/2016
08/19/2016 E-

08/22/2016

08/22/2016

{ 08/25/2016

Description

ADJOURNED - STIPULATION &
ORDER

Enriy bisrosiTion
SETTLEMENT CONFERENCE
SCHEDULED

'PROOF OF SERVICE

STIP & ORDER SGD RE:
PROOF OF SERVICE
E-FILING FEE WITH SERVICE

ANSWER TO COMPLAINT

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE

ANSWER TO AFFIRMATIVE

DEFENSES

'TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE

PROOF OF SERVICE

TRUEFILING PROOF OF

SERVICE

‘E-FILING FEE WITH SERVICE

'SERVICE ON COMPLAINT

FILED

TRUEFILING PROOF OF

SERVICE

E FILING FEE WITH SERVICE

PLAINTIFF'S WITNESS LIST

Recelpt 91 9883 Date 08/22/2016

Docket Text

ADJOURNED - STIPULATION & ORDER TO 0/15/2016 AT 8AM, OTE
The following event: EARLY DISPOSITION SETTLEMENT GONFERENCE
scheduled for 08/11/2016 at 8:00 am has been resulted as follows:

Result: ADJOURNED-STIPULATION & ORDER
Judge: SERVITTO JR EDWARDA Locatlon COURTROOM F SRD FLOOR

" EARLY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED

The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 08/14/2016 at 8:00 am has been reschaduled as follows:

Event: EARLY DISPOSITION SETTLEMENT CONFERENCE
Date: 09/15/2016  Time: 8:00 am
Judge: SERVITTQ JR, EDWARD A Location: COURTROOM F ~ 3RD FLOOR

Rssult HELD~C IVIL

" PROOF OF SERVICE

(OBDH“36683284)

' STIP & ORDER SGD RE:

(OBDH=36470217) 8/0 ADJ EDSC FROM 8/11/2016 TO 9/15/2016 AT 8AM -
SGD/EAS

. pRo(jFOFSERV[CE e e e e e e

(OBDH"36683284)

" E-FILING FEE WITH SERVICE

(OBDH=36728353) E-FILING FEE mt Receipt: Date: 8/17/2016 8:14:05 AM

Receipt 918035 Date 08/17/2016

" ANSWER TO GOMPLAINT

(OBDH=36845256) DEFT SAGE INVESTMENT GROUP LLG'S ANSWER TO
PLTF FIRST AMENDED COMPLAINT
SAGE'S INVESTMENT GROUP, LLC (DEFENDANT); ; ERIC P. CONN

\Altomey) on behaIf of SA\:E S .NVESTMFNT GROUP L

TRUEFILING PROOF OF SERVICE
(OBDH=36845257)

.E—vFILING FEE WITH SERVICE
(OBDH=306893685) E-FILING FEE mt Receipt: Date: 8/22/2016 8:47:23 AM

ANSWER TO AFFIRMATIVE DEFENSES
(OBDH=36894834) PLTFS REPLY TO DEFTS AFFIRMATIVE DEFENSES
PLED (N RESPONSE TO PLTFS FIRST AMENDED COMPLAINT: PRF OF
SRVC -

(OBDH=36894836)

E-FILING FEE WITH SERVICE

(OBDH=360843440) E-FILING FEE mt Receipt: Date: 8/23/2016 9:16:52 AM
Receipt: 920199 Date: 08/23/2016

" PROOF OF SERVICE

(OBDH 37067468) PROOF OF SERVICE
TRUEFILING PROOF OF SFRVICE

: (OBDH 37067469)

E-FILING FEE WITH SERVICE

(OBDH=37071441) E-FILING FEE mt Receipt: Date: 8/26/2016 8:13:52 AM

Recelpt 921278 DaIe 08/26/2016
SERVICE ON COMPLAINT FILED

(OBDH=37067797) PROQF OF SERVICE ON COMPLAINT FILED
CERT MAIL/GREEN CARD 8/22/16
GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT)

TRUEFILING F’ROOF OF SERVICE
(OBDH 3706/802)

FILING FEE WITH SERVICE
(OBDH 37072046) E-FILING FEE mt Receipt:
Recelpt 92146a Date 08/26/2016

Date: 8/26/20186 8:47.57 AM

. PLAINTIFF S WITNESS LIST

(OBDH=37791222) PLTF'S WITNESS LIST, EXPERT WITNESS LIST, AND
EXHIBIT LIST W/ PROOF OF 8VC

Amount

Owed ;

$6.00

$5.00

- $5.00

$5.00

$5,00
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date Description Deocket Text Amonnt I
. e Owed |
£09/12/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE i
SERVICE (OBDH=37791226) i
09/12/2016 E FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE $5.00 I
(OBDH=37841486) E-FILING FEE mt Recaipt: Date: 9/13/2016 10:00:12 AM H
. Receipt: 926479 Date: 09/ 13/2016
L 00/15/2016 HELD: HELD:
The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 09/15/2016 at 8:00 am has been resuited as follows:
Result; HELD-CIVIL - CONF HELD IN CHAMBERS, MATTER ADJ TO 11/3/2016
AT 8:00AM FOR FURTHER EDS GONF, SGD.
Judge SERVITTO JR EDWARD A Locatlon COURTROOM F 3RD FLOOR
09/1 5/2016 EARLY DISPOSITION EARLY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED
SETTLEMENT CONFERENCE
: -..SCHEDULED The following event: EARLY. DISPOSITION SETTLEMENT CONFERENCE
scheduled for 09/15/2016 at 8;00 am has been rescheduled as follows:
Event: EARLY DISEOSITION SETTLEMENT CONFERENCE
Date; 11/03/2016  Time; 8:00 am
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR
Result ADJOURNED»STIF’ULATION & ORDER
PROOF OF SERVICE PROOF OF SERVICE
i (OBDH~37964110) PROOF OF SERVICE
; 09/15/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SI:RVICE
SERVICE (OBDH-—37964112)
09/15/2016 E- FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE $5.00
{OBDH=38012685) E-FILING FEE mt Receipt: Date: 9/16/2016 11:26:17 AM
Recexpt 927888 Dat : 09/16/2016
| 09/16/2016 NOTICE OF APPEARANGE NOTIGE OF APPEARANCE o
‘ (OBDH=38012208) NOTICE OF APPEARANCE ;
GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT) i
09/16/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SI:RVICE (OBDH 38012216)
09/16/2016 APPEARANCE (LITlGANT S APPEARANCE (LITIGANT S PRIMARY ATTORNEY) . I
ATTORNEY) (OBDH=38012211) APPEARANCE (LITIGANTS PRIMARY ATTORNEY)(JAMES
MOLLOY P59224)
GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT)
09/16/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH»~3801 221 4)
09/16/2016 E-FILING I‘EE WITH SERVICE E-FILING FEE WITH SERVICE $5.00
(OBDH=38107976) E-FILING FEE mt Receipt: Date: 9/20/2016 8:06:03 AM
ReceIpt 928347 Date 09/20/2016
09/16/2016 ANSWER TO COMPLAINT ANSWER TO COMPLAINT
(OBDH=38012207) DEFT GRAND DIMITRE'S OF EASTPOINT FAMILY
DININGS ANSWER TO PLTF FIRST AMENDED COMPLAINT (JAMES
MOLLOY P59224)
{ GRAND DIMITRFS OF EASTPOINTE FAMILY DINING (DEFENDANT)
09/16/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=38012215)
09/16/2016 CERTIFICATE OF SERVICE CERTIF ICATE OF SERVICE
i (OBDH 38012210) CERTIFICATE OF SERVICE
I 09/16/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
i SERVICE (OBDH 38012217)

£ 00/16/2016
Lo

§ 09/16/2016

| 09/16/2016

09/ 6/2016

AFFIRMATIVE DEFENSES

TRUEFILING PROOF OF

SERVICE

" RELIANGE ON JURY DEMAND

TRUEFILING PROOF OF

SERVICE

| AFFIRMATIVE DEFENSES
(OBDH=38012208) SPECIAL AND AFFIRMATIVE DEFENSES

TRUEFILING PROOF OF SERVICE
(OBDH= 38012219)

" RELANCE ON JURYDEMAND

(OBDH= 3801221?) RFI IANCE ON JURY DEMAND

" TRUEFILING PROOF OF SERVICE

(OBDH=38012222)
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date

| 00/16/2016

1 09/16/2016

H

; 0911612016

i

{ 0911612016

i
i

| 091612015 TR
!

| 00/16/2016

{

09/16/2016

0911612016

00/20/2016

0012012016

09/20/2016

09/20/2016

09/20/2016

0012012016
09/26/2016

09/26/2016

09/126/2016

00/27/2016

09/27/2016

09/27/2016

Description

BRIEF N SUPPORT

TRUEFILING PROOF OF
SERVICE

MOTIONTO ADJOURN

MOTION FEE

TRUEFILING PROOF OF

SERVICE

E FILING FEE WITH SERVICE .

'E-FILEDREQUESTFOR

HEARING

TRUEFILING PROGF OF

SERVICE

"HEARING: MTN TO ADJOURN

SCHEDULED

DISCOVERY AND CASE_
EVALUATION ORDER ISSUED

IMAGE OF EVENT NOTICE

SENT

ANSWER TO AFFIRMATIVE

DEFENSES

“TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE
'DEFENDANTS WITNESS LIST

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE -
" DEFENDANTS WITNESS LIST

TRUEFILING PROOF OF

SFRVICE
E FILING FEE WII H bERVICE

Docket Text

" MOTION FEE

" E-FILING FEE WITH SERVICE

" E-FILING FEE WITH SERVICE

Amount

o o ) Owed
BRIEF IN SUPPORT

(OBDH=38014855) BRIEF IN SUPPORT OF MOTION TO ADJOURN

SCHEDULING
ORDER D/\TES BY NINETY DAYS

TRUEFILING PROOF OF SERVICE

(OBDH~38014857)

. "MOT;ON TQADJOURN e e e e e s e

(OBDH=38014854) DEFENDANT, GRAND DIMITRE'S OF EASTPQOINTE

FAMILY DINING'S,
MOTION TO ADJOURN SCHEDULING ORDER DATFS BY NINETY DAYS

Fillng Fee mt Recelpt: Date: 9/16/2016 2:08:13 PM Receipl: 928585 Date!

09/20/2016

TRUEFILING PROOF OF SERVICE _

(OBDH=38014656) - e

$5.00
(OBDH=38113927) E-FILING FEE mt Recelpt: Date: 9/20/2016 10:26:48 AM
Receipt: 928585 Date: 09/20/2016

E»FILED REQUEST FOR HEARING
(OBDH~38014853) E-FILED REQUEST FOR HEARING F’RF OF SVC

TRUEFILING PROOF OF SERVICE

(OBDH"3801 4859)

" HEARING: MTN TO ADJOURN SCHEDULED |

Event: (E) MTN TO ADJOURN

Date: 10/03/2016  Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: COURTROOM F « 3RD FLOOR
MOLLOY

Resuit: HELD-~ CIVIL

" DISCOVERY AND CASE EVALUATION ORDER ISSUED TO ATTY JAMES

MOLLOY

(N) IMAGE OF DISCOVERY AND CASE EVAL ORDER
Senton: 09/20/2016 13 32 18 29

" IMAGE OF EVENT NOTICE SENT |

{N) EDSC NOTICE
Sent on: 09120/2016 13 33 59 79

"ANSWER TO AFFIRMATIVE DEFENSES

{OBDH=38119307) PLTF REPLY TO DEFT GRAND DIMITRE'S AFFIRM
DEFENSES

" TRUEFILING PROOF OF SERVICE

(OBDH 3811931 0)

E~FILING FEE WITH SERVICE
(OBDH=38175041) E-FILING FEE mt Receipt:
Receipt: 929133 Date 09/21/2016

Date: 9/24/2016 11:00:38 AM

' DEFENDANTS WITNESS LIST

(OBDH=38439985) DEFT, GRAND DIMITRES OF EASTPOINTE FAMILY
DIN[NGS \NITNESS LIST PRF OF SERV

" TRUEFILING PROOF OF SERVICE

(OBDH=38439987)

E-FILING FEE WITH SERVICE

(OBDH=38481696) E-FILING FEE mt Receipt; Date: 9/27/2016 8:30:09 AM

Receipt 930714 D'ate 09/?7/2016

DEFENDANTS WITNESS LIST
(OBDH=38493678) DEFT SAGES INVESTMENT GROUP WITNESS AND
EXHIBIT LIST F‘ROOF OF SFRVICE

- TRUEI'ILING PROOF OF SERVICE

(OBDH 38493681)

(OBDH=38582677) E-FILING FEE mt Receipt: Date: 9/29/2016 8:13:09 AM

Receipt: 931464 Dale: 09/29/2016

000384a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

SERVICE

Date Description Pocket Text Aroimnt
10/03/2016 HELD: HELD: MTN TO ADJ SCHEDULING ORDER DATES-GRTD, ADJ 90DYS, OTE
The following event: (E) MTN TO ADJOURN scheduled for 10/03/2016 at 8:30
am has been resulted as follows: _
Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR
HELD ON THE RECORD
COURT REPORTER: CIMINI, MARY
Cel nficate# CSR-2643
10/03/2016 ORDER EXTENDING ORD ADJ SCHEDULING ORDER DATES 90DYS: PWL 12/19/2016, DWL
DISCOVERY - SGD 1/2/2017, DSCVY CUTOFF 3/13/2017, MSD BY 612/2017 wSGD/EAS
10118/2016 SERVIGE ON COMPLAINT  SERVICE ON COMPLAINT FILED T
: FILED (OBDH=39613210) PROOF OF SERVICE ON COMPLAINT FILED
PERS / 10/11/16
: T&J LANDSCARING & SNOW REMOVAL INC (DEFENDANT);
10/48/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=39613673)
101812016 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE_ T gs00
(OBDH=39706863) E-FILING FEE mt Recelpt: Date: 10/20/2016 8:06:26 AM
Recelpt: 938425 Dafe: 10/20/2016
101012016 DEFENDANTS WITNESS LIST  DEFENDANTS WITNESS LIST
(OBDH=39710199) DEFENDANT, GRAND DIMITRE'S OF EASTPOINTE
FAMILY DINING'S, FIRST SUPPLEMENTAL WITNESS LIST, PRF OF SRV _
10/20/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE '
SERVICE (OBDH=39710204)
/207016 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE | 35,00
(OBDH=39840302) E-FILING FEE mt Receipt: Date; 10/24/2016 8:34:34 AM
‘ Recefpi 939406 Date: 10/24/2016
10/25/2016 BRIEF IN SUPPORT BRIEF IN SUPFORT o
(OBDH=39902301) BRIEF IN SUPPORT WITH ATTCHD EXHIBS A THROUGH
c
105016 TRUEFLING PROOF OF  TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=38002311)
10/25/2016 MOTION FOR SUMMARY MOTION FOR SUMMARY DISPOSITION
DISPOSITION (OBDH=38902302) DEFENDANT, GRAND DIMITRE'S OF EASTPOINTE
FAMILY DINING'S,
MOTION FOR SUMMARY DISPOSITION PURSUANT TO MCR 2.16(C)(7)
10/25/2016 MOTION FEE MOTION FEE $20.00
Filing Fee mt Receipt: Date: 10/25/2016 3:23:32 PM Receipt: 940615 Date:
10/27/2016
10/25/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=39902309)
10/25/2016 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE $5.00
(OBDH=40048475) E-FILING FEE mt Recelpt: Date: 10/27/2016 8:19:16 AM
Recelpt 940615 Date 10/27/2016
10/25/2016 E-FILED REQUEST FOR E-FILED REQUEST FOR HEARING | T
HEARING (OBDH=39902303) E-FILED REQUEST FOR HEARING WITH PROOF OF
SERVICE FOR GRAND DIMITRES MOTION FOR SUMMARY DISPOSITION
FOR 11-28-16 :
10/25/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=39902314)
10/26/2016 HEARING: MTN FOR HEARING: MTN FOR SUMMARY DISP SCHEDULED
SUMMARY DISP SCHEDULED  Event: (E) MTN FOR SUMMARY DISPOSITION
Date: 11/28/2016  Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location; COURTROOM F - 3RD FLOOR
MOLLOY
Result: HELD-CIVIL
10/31/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

(OBDH=40195967)
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date

10312016

1110372016

1100372016

11103/2016

11/03/2016

11/08/2016

11/03/2016

11/08/2016

1110312016

1111612016

1111612016

11612016

111612016

111672016 1

11/16/2016

11/16/2016

1/16/2016
11/16/2016
171612016

1MTR016

Dascription

ADJOURNED - STIPULATION & -

ORDER

" EARLY DISPOSITION

SETTLEMENT CONFERENCE
SCHEDULED

PROOF OF SERVICE

STIP & ORDER SGDRE:
'PROOF OF SERVICE
'E-FILING FEE WITH SERVICE

"CERTIFICATE OF SERVICE

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE

AFFIRMATIVE DEFENSES

TRUEFILING PROOF OF
SERVICE

'ANSWER TO COMPLAINT -

TRUEFILING PROOF OF

SERVICE
E FILING FEE WITH SERVICE

RELIANCE ON JURY DEMAND

TRUEFILING PROOF OF

SERVICE

'APPEARANGE (LITIGANT'S

ATTORNEY)

TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH SERVICE

ANSWER TO AFFIRMATIVE
DEFENSES

Pocket Text

T&J LAN

E-FILING FEE WITH SERVICE
Recemt 948687 Date 11/23/2016

'E-FILING FEE WITH SERVICE

Amount

Qwed
ADJOURNED STIPULATION & ORDER

The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 11/03/2016 at 8:00 am has been resulted as follows:

Result: ADJOURNED-STIPULATION & ORDER
Judge SERVITTO JR EDWARDA Locat!on COURTROOM F SRD FLOOR

EARLY DISPOSITIUN bl:TTLEMENI CONFERENCE bCHEDULI:D

The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 11/03/2016 at 8:00 am has been rescheduled as follows:

Event; EARLY DISPOSITION SETTLEMENT CONFERENCE

Date; 12/08/2016 Time: 8:00 am
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

Result HELD NOT PLACED ON RECORD

PROOF OF SERVICE
(OBDH“‘40348874)

'STIP & ORDER 8GD RE:

{OBDH=40195963) S/0 ADJ EDSC FROM 11/3/2016 TO 12/8/2016 AT 8AM -
SGD/EAS

F’ROOF OF SERV[CE e e e e e

(OBDH-—40348874)

E-FILING FEE WITH SERVICE

(OBDH=40369469) E-FILING FEE mt Receipt: Date: 11/4/2016 8:05:46 AM

Reoelpt 942883 Date 11/04/2016

CERTIFICATE OF SERVICE
(OBDH"’40339706) CERTIFICATE OF SERVICE

" TRUEFILING PROOF OF SERVICE
 (OBDH=40339759)

o F||_|NG e W|TH SERVICE e e e erornr e e

(OBDH=40429810) E-FILING FEE mt Receipt: Date: 11/7/2016 8:21:12 AM

Receipt: 943457 Date 11/07/2016

AFEIRMATIVE DEFENSES

(OBDH"4070061 3) AFFIRMATIVE DEFENSES PRF OF SRVC

' TRUEFILING PROOF OF SERVICE

(OBDH~4070561 o)

" ANSWER TO COMPLAINT

{OBDH=40705611) ANSWER TO FIRST AMENDED COMPLAINT; PRF OF

SRVC; STEVEN GABEL P40617
G & SN W REMOVAL INC (DEFENDANT)

ICE

TRUEFILING PROOF OF
(OBDH=40705616)

(OBDH=40973248) E-FILING FEE mt Receipt: Date: 11/23/2016 8:10:19 AM

RELIANCE ON JURY DEMAND
(OBDH=40705614) RELIANCE UPON DEMAND FOR JURY TRJAL; PRF OF

SRVC

'TRUEFILING PROOF OF SERVICE

(OBDH"4070561 7)

" APPEARANCE (LITIGANT'S ATTORNEY)

(OBDH=40706405) APPEARANCE; PRF OF SRVC; SSTEVEN GABEL P40617

(LITIGANTS ATTORNEY)
T&J LANDSCAPING & SNOW REMOVAL INC (DEFFNDANT)

" TRUEFILING PROOF OF SERVICE

(OBDH“40706406)

(OBDH=40973431) E-FILING FEE mt Receipt: Date: 11/23/2016 8:16:22 AM

Recelpt 948709 Date 11/23/2016

ANSWER TO /\FFIRMATIVE DEFENSES
(OBDRH=40769919) PLTF REPLY TO DEFT T&J LANDSCAPING AND SNOW

REMOVAL INC'S AFFIRM DEFENSES

000386a
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$5.00

$5.00
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date Description Docket Text Amount
P . .: PR, - . - . e e e e e “ Pa— . - Owed
11/17/2016 E-FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE : ‘BS 00
(OBDH=41538933) E-FILING FEE mt Recelpt: Date: 11/30/2016 10:00:12 AM
ReceIpt 949928 Date 11/30/2016
11/18/2016 TRUEFILING PROOF OF TRUFFILING PROOF OF SERVICE
SERVICE (OBDH 40769924)
1M 8/2016 BRIEF IN OPPOSITION BRIEF IN OPPOSITION
(OBDM=40818774) PLTFS BRIEF IN OPPOSITION TO DEFT MTN FOR
SUMMARY DISPOSITION PRF OF SV(,
11/18/2016 TRUEFILING PROQF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH—~40818782)
11 8/2016 E FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE $5.00
(OBDH=41541608) E-FILING FEE mt Recelpt: Date: 11/30/2016 11:45:21 AM
. Receipt 9o0076 Date 11130/20'16
11/18/2016 ANSWER TO MOTION ANSWER TO MOTION
(OBDH=40818778) PLTFS ANSWER TO DEFT GRAND DIMITRES OF
EASTPOINT FAMILY DINING MTN FOR SUMMARY DISPOSITION
PURSUANT TO MCR 2 116 (C)(?), PRF OF SVC
11/18/2016 TRUEFILING PROOF QF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH~40818781)
11/18/2016 DOCUMENT FILED: DOCUMENT FILED:
8777) EXHIBIT A TO PLTFS ANS TO DEFTS MTN FOR SD.
11/18/2016 TRUEFILING PROOF OF PROOF OF SERVICE '
SERVICE (OBDH"40I31 8780)
11/23/2016 ANSWER TO MOTION ANSWER TO MOTION
(OBDH=40980289) DEFT GRAND DIMITRES OF EASTPOINTE FAMILY
DININGS REPLY TO PLTF ANSWER TO GRAND DIMITRES MTN FOR
SUMMARY DISPOSITION PURSUANT TO MCR 2.116 (C)(7} WEXHIBIT, PRF
OF SVC
11/23/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH"40980291)
11/23/2016 E-FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE $5.00
(OBDH=41833157) E-FILING FEE mt Receipt: Date: 12/2/2018 8:22:15 AM
Recelpt 950914 Dats 12/02/2016
11/28/2016 IMAGE OF EVENT NQTIGE IMAGE OF EVENT NOTICE SENT AS TO STEVEN GABEL
SENT
(N) EDSC NOTICE
Sent on 11/28/201 8 11:46: 46 65
11/28/2016 DISCOVERY AND CASE DISCOVERY AND CASE EVALUATION ORDER ISSUED
EVALUATION ORDER ISSUED
(N} IMAGE OF RISCOVERY AND CASE EVAL ORDER
Sent on 11/28/2()1 6 1 49 29 30
11/28/2016 HELD: HELD BFR JMB FOR EAS MTN FOR S/D TAKEN U/A OPIN/ORD TO ISSUE .
The following event: (E) MTN FOR SUMMARY DISPOSITION scheduled for
11/28/2016 at 8:30 am has been resulted as follows:
Result: HELD-CIVIL
Judge: SERVITTO JR, EBDWARD A Location: COURTROOM F ~ 3RD FLOOR
HELD ON THE RECORD
COURT REPORTER: RHONDA FOSTER CSR #3612
11/28/2016 STIP & ORDER SGD RE: ‘S'I IP & ORDER 3GD RE
(OBDH=41124972) 8/O COMPELLING PLTFS ANSWERS TO DEFT GRAND
DIMITRES OF EASTPOINTE FAMILY DININGS INTERROGS AND RES TO
REQ FOR PROD OF DOCS DTD 9/1 6/201 6 —SGD/JMB/EAS
11/28/2016 TRUEFILING PROOF OF TRUFFILING PROOF OF SERVICE
SERVICE (OBDH*411249 73)
11/28/2016 E FILING FEE WITH SERVI(‘E E-FILING FEE WITH SERVICE $5_0I)
(OBDH—421‘I1632) E-FILING FEE mt Receipt: Date: 12/6/2016 3:45:26 PM
Recelpt 902556 Date 12/06/201 6
12/01/2016 PLAINTIFF'S WITNESS LIST PLAINTIFF S WITNI:SS LIST

(OBDH=41786758) PLAINTIFF'S LAY WITNESS AND EXPERT WITNESS
INTERROGATORIES TO DEFENDANT, SAGE'S INVESTMENT GROUP LLC,

PRF OF SRV

000387a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date

12/01/2016

12/01/2016

12/01/2016

12/01/2016

12/01/2016 1

1210112018

12/01/2016
12101/2016

12/01/2016 R
1200172016
"12/01/2016

12/01/2016

1210112016

12/06/2016

1210612016
1200712016
1210712016

12/07/2016

12/08/2016

12/08/2016

12/08/2016

Description

TRUEFILNG PROOF OF

SERVICE

E-FILING FEE WITH SERVICE

REQUEST FOR PRODUGTION

OF DOCUMENTS

TRUEFILING PROOF OF

SERVICE

REQUEST FOR PRODUCTION

OF DOCUMENTS

TRUEFILING PROOF OF

SERVICE

PLAINTIFF'S WITNESS LIST

TRUEFILING PROOF OF

SERVICE

REQUEST FOR PRODUCTION

OF DOCUMENTS

TRUEFILING PROOF OF

SERVICE

PLAINTIFF'S WITNESS LIST

TRUEFILING PROOF OF

SERVICE

"E-FILING FEE WITH SERVICE

PROOF OF SERVICE

PROOF OF SERVICE
(OBDH=42111575)
PROOF OF SERVICE

" TRUEFILING PROOF OF

SERVICE

'E-FILING FEE WITH SERVICE

HELD: NOT PLAGED ON

RECORD,

ORDER EXTENDING
DISCOVERY - SGD

A CERTIFICATE OF SERVICE

Docket Text

.E NG PR W|-|-H SERV!CE e et =+ e e e e e e e s

'E-FILING FEE WITH SERVICE |

Arnount

Owed
TRUEFILING PROOF OF SERVICE
(OBDH~41786779)
B-FILING FEE WITH SERVICE $5.00

(OBDH=42218668) E~FILING FEE mt Receipt: Date: 12/8/2016 8:06:49 AM

Recetpt 9’53015 Date: 12/08/2016

7 REQUEST rOR PRODUCTION OF DOCUMENTS -

(OBDH=41786756) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF

DOGUMENTS
PURSUANT TO MCR 2.310 TO DEFENDANT GRAND DIMITRE'S OF

EASTPOINTE FAIVIILY DINING PRF OF SRV

TRUEFILING F’ROOF OF SERVICE
(OBDH—41786784)

REQUEST FOR PRODUCTION OF DOGUMENTS

(OBDH=41786762) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF

DOCUMENTS )
PURSUANT TO MCR 2.310 TO DEFENDANT SAGE’S INVESTMENT GROUP,

LLC PRF OF SRV

. TRUEFILING PROOF OF SERVICE

(OBDH=41 786785)

MpLA;NT;FFlb W]TNESS |_|S-|' et e v e o et vt e e e

(OBDH=41786761) PLAINTIFF'S EXPERT WITNESS INTERROGATORIES TO
DEFENDANT, GRAND DIMITRE'S OF EASTPOINTE FAMILY DINING, PRF OF
SRV

" TRUEFILING PROOF OF SERVICE

(OBDH=41786783)

“REQUEST FOR PRODUCTION OF DOCUMENTS

(OBDH=41786759) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF

DOCUMENTS
PURSUANT TO MCR 2 310 TO DEFENDANT T&J LANSCAF’ING F’RF OF SRV

TRUEFILING PROOF OF SERVICE
(OBDH=41786782)

. PLAINTIFF'S WITNESS LIST

(OBDH=41790060) PLAINTIFF'S FIRST AMENDED WITNESS LIST, EXPERT
WITNESS LIST AND EXHIBIT LIST PRF OF SRV

" TRUEFILING PROOF OF SERVICE

(OBDH=41790061)

(OBDH=42218768) E-FILING FEE mt Receipt: Date: 12/8/2016 8:10:57 AM

Receipt 953073 Date 12/08/2016

PROOF OF SERVICE
(OBDH=42111575)

PROOF OF SERWCE e e

ProOr OFSERV‘CE e

(OBDH 42169649) PROOF OF SERVICE

TRUEFILING PROOF OF SERVICE
(OBDH 42169652)

(OBDH=42503820) E-FILING FEE mt Receipt: Date: 12/14/2016 8:09:20 AM

Recenpl 90471a D'ate 12/14/2016

" HELD: NOT PLAGED ON RECORD, DSCVY EXTENDED 30DYS, STATUS

CONF SET FOR 4/27/2017 AT 8AM, MSD CUTOFF IS 6/12/2017, OTE
The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 12/08/2016 at 8:00 am has been resulted as follows:

Result: HELD: NOT PLACED ON RECORD
Judge: SERVITTO JR I:DWARDA Location: COURTROOM F 3RD FLOOR

VORDER EXTENDING DISCOVERY TO 2/1 2/2017 SGD

CERTIFICATE OF SERVICE
(OBDH=42220120) CERTIFICATE OF SERVICE

000388a

$5.00

$6.00
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date DRescription Docket Text Amount
12/08/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE '
SERVICE (OBDH=42220122)
121082016 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE " 500
(OBDH=42554724) E-FILING FEE mt Receipt: Date: 12/15/2016 8:06:13 AM
Receipt: 954969 Date: 12/16/2016
12/00/2016 STATUS CONFERENCE STATUS CONFERENCE SCHEDULED
SCHEDULED Event: STATUS CONFERENCE
Date: 04/27/2017 Time: 8:00 am
Judge: SERVITTO JR, EDWARD A  Location: COURTROOM F - 3RD FLOOR
Result; ADJOURNED-STIPULATION & ORDER
121092016 OPINION & ORDER SIGNED  OPIN/ORD ‘GRANTING GRAND DIMITRES OF EASTPOINTE FAMILY
DININGS MTN FOR S/D -SGDAMB/EAS (DOES NOT CLOSE CASE)
01/04/2017 DEFENDANTS WITNESS LIST DEFENDANTS WITNESS LIST
(OBDH=43908258) DEFENDANTS SAGE'S INVESTMENT GROUP WITNESS
AND EXHIBIT LIST
01/04/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=43908260)
01/04/2017 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE $5.00
(OBDH=44249947) E-FILING FEE mt Receipt: Date: 1/17/2017 10:50:26 AM
Recelpt 962892 Date 01/17/2017
01/10/2017 PROOF OF SERVICE PROOF OF SERVICE
(OBDH=44071036) PROOF OF SERVICE
01/10/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=44071041)
0111012017 E-FILING FEE WITH SERV!CE E-FILING FEE WITH SERVICE 65,00
: (OBDH=44391828) E-FILING FEE mt Receipt: Date: 1/20/2017 8:27:02 AM
Recelpt 964473 Date 01/20/2017
01/10/2017 DOCUMENT FILED: DOCUMENT FILED:
: (OBDH=44075161) PLTF 2ND EXPERT WITNESS INTERROGS TO DEFT,
SAGE'S INVESTMENT GROUP LLC
01/10/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=44075162)
01/10/2017 E-FILING FEE WITH SERVIGE  E-FILING FEE WITH SERVICE " $5.00
(OBDH=44395456) E-FILING FEE mt Receipt: Date: 1/20/2017.11:10:58 AM
Recelpt 964728 Date 01/20/2017
02/01/2017 DEFENDANTS WITNESS LIST DEFENDANTS WITNESS LIST
(OBDH=44828077) WITNESS LIST OF DEFT T & J LANDSCAPING & SNOW
REMOVAL ING
02/01/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=44828079)
02/01/2017 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE $5.00
(OBDH=44896329) E-FILING FEE mt Recelpt: Date: 2/6/2017 9:00:13 AM
] Recelpt 970977 Date 02/06/2017
02/13/2017 NOTICE OF TAKING NOTICE OF TAKING DEPOSITIONS
DEPOSITIONS (OBDH=45150080) NOTICE OF TAKING DEPOSITION DUECES TECUM OF
JAMES SAGE; PRF OF SRV
02/13/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=45150081)
02113/2017 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE $5.00
(OBDH=45236313) E-FILING FEE mt Receipt: Date: 2/15/2017 3:31:20 PM
Recelpt: 974464 Date: 02/15/2017
02/14/2017 CASE EVALUATION HEARING  CASE EVALUATION HEARING SCHEDULED |
SCHEDULED Event: CASE EVALUATION HEARING
Date: 04/03/2017 Time: 2:00 pm
Judge: 3A040317  Location: CASE EVAL GONF ROOM A - 3RD FLOOR
Result; CASE EVALUATION ADJOURNED
02/14/2017 CASE EVAL NOTICE SENT CASE EVAL NOTICE SENT

CASE EVALUATION HEARING NOTICE
Sent on: 02/14/2017 16:13:45.74

000389a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date

0211772017

021 7/2(-)71 7

0211712017 E

0202112017

021222017

0212212017

02/22/2017

02/27/2017

0212712017

021282017

0202812017
0212812017
02/28/2017 D
0212812017

021282017 E

0212812017

02/28/2017

02/2812017

0212812017

03/07/2017

Description

NOTICE OF TAKING -
DEPOSITIONS

'TRUEFILING PROOF OF

SERVICF
E- FILING FEE WITH SERVICE

CASE EVALUATION HEARING

TO BE RESCHEDULED

PLAINTIFF'S WITNESS LIST

TRUEFILING PROOF OF

SERVICE

"E-FILING FEE WITH SERVICE

'CASE EVALUATION HEARING

SCHEDULED

GASE EVAL NOTICE SENT

'SUBPOENA-ORDERTO

PPEAR

SUBF’OENA-ORDER TO
APPEAR

TRUEFILING PROOF OF

SERVICE
DOCUMENT FILED

"IRUEFILING PROOF OF

SERVICE

E- FILING FEE WITH SERVICE

DOCUMENT FILED:
TRUEFILING PROOF OF
SERVICE

DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE
F’ROOF OF SERVICE

RUEFILING PROOF OF

. SERVICE ‘
02/28/2017 SUBPOENA-ORDER TO APPEAR
(OBDH"45574385) SUBPOENA SIGNED BY ATTORNEY (DEBORAH BUCK)

" TRUEFILING PROOF OF SERVIGE

" Recelpt: 981030 Date: 03/08/2017

Docket Text

. NOTICE OF TAKING DEPOSITIONS

(OBDH=45302971) RE-NOTICE OF TAKING DEPQSITION DUCES TECUM OF
JAMES SAGE PROOF OF SERVICE

TRUEFILING PROOF OF SERVICE

(OBDH=45302085)

E-FILING FEE WITH SERVICE

(OBDH=45494338) E-FILING FEE mt Receipt: Dale: 2/24/2017 2:50:42 PM

Recetpt 977030 Date 0?/24/2017

Amount

Owed

CASE EVALUATION HEARING TO BE RESCHEDULED *2/21/47 -ADSTO

4117117 - ATTY BARATTA OUT OF TOWN ALL WEEK**
The following event: CASE EVALUATION HEARING scheduled for 04/03/2017 at
2:00 pm has been resulied as follows;

Result: CASE EVALUATION ADJOURNED
Judge 3A040317 LocaIIon CASE EVAL CONF ROOM A~ SRD FLOOR

PLAINTIFF S WITNESS LIST

(OBDH=45415148) PLAINTIFF'S LAY WITNESS AND EXPERT WITNESS
INTERROGATORIES TO DEFENDANT, T&J LANDSCAPING & SNOW
REMOVAL INC PRF OF SRVC

TRUEF”JNG pRooF OF SERV,CE e e e e e e e
(OBDI Iﬁ4541 5'1 56)

E-FILING FEE WITH SERVICE

(OBDH=45683393) E-FILING FEE mt Receipt: Date: 3/3/2017 11:10:58 AM

CASE EVALUATI N HEARING SCHEDULED

Event: CASE EVALUATION HEARING

Date: 04/17/2017  Time: 9:00 am

Judge: 3A041717  Location: CASE EVAL CONF ROOM A - 3RD FLOOR

Result; CASE EVALUATION HEARING HELD

"CASE EVAL NOTICE SENT

CASE EVALUATION HEARING NOTICE
Sent on: 02/27/2017 18 16 33 91

SUBPOENNORDER TO APPEAR et e e e e e e e+ e e e e

(OBDH"45574384) SUBPOENA SIGNED BY ATTORNEY

TRUEFILING PROOF OF SERVICE
(OBDH=45574400)

(OBDH=45574401)

U DOGUMENT FILED:

(OBDH=45574366) NOTICE OF TAKING DEPOSITION DUCES TECUM OF
THOMAS CARAMANGO

TRUEFILING PROOF OF SERVICE

(OBDH=45574402)

' E-FILING FEE WITH SERVICE

(OBDH=45829824) E-FILING FEE mt Receipt: Date: 3/8/2017 8:31:08 AM

DOCUMENT FILED:
(OBDH"45574394) NOTICE OF TAKING DEPOSITION OF DEBORAH BUCK

'TRUEFILING PROOF OF SERVICE
(OBDH=45574405)

DOCUMENT FiL FD
(OBDH=45574392) NOTICE OF TAKING DEPOSITION DUCES TECUM OF

TH OMAS SHKOUKANI

TRUEFILING PROOF OF SERVICE |
(OBDH=45574406)

" PROOF OF SERVICE
(OBDH=45783864) PROOF OF SERVICE OF SUBPOENA W/ATTGHMENT

$5.00

- $5.00

000390a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

i
i
{
H
H
{

04/27/201 7
|

04/26/2017

TRUEFILING PROOF OF
SERVICE

" ADJOURNED - STIPULATION &

ORDER

[ Date Description Docket Text Amount
. . - . .. . - PR Ve e - e . e e e - . . Owed
03/07/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=45783365) !
03/07/2017 E-FILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE $5.00 |
(OBDH=46007672) E-FILING FEE mt Receipt: Date: 3/13/2017 8:11:02 AM
Recelpt: 962723 Dato: 03/13/2017
03/08/2017 SUBPOENA TO APPEAR SUBPOENA TO APPEAR RETURNED
RETURNED (OBDH=45834598) SUBPOENA TO APPEAR RETURNED
{03/08/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=45834618)
03/08/2047 EFILING FEE WITH SERVICE  E-FILING FEE WITH SERVICE $5.00
(OBDH=46015270) E-FILING FEE mt Recelpt: Date: 3/13/2017 3:47:10 PM
Recelpt 983419 Date 03/1 3/2017
03/24/2017 GASE EVALUATION HEARING CASE EVALUATION HEARING FEE PAID CK #2581586, 2581587, 2581588
FEEPAID - FOR $25 EACH FOR THE 4717 HRG _
STEVEN R. GABEL (Attorney) on behalf of T8J LANDSCAPING & SNOW A
REMOVAL ING (DEFENDANT) N
04/03/2017 CASE EVALUATION HEARING  CASE EVALUATION HEARING FEE PAID CKi#3584 FOR §75 FOR THE 41717 !
FEE PAID HRG
CHRISTOPHER R, BARATTA (Attorney) on behalf of DONNA LIVINGS
(PLAINTIFF)
041032017 GASE EVALUATION SUMMARY  CASE EVALUATION SUMMARY FILED FOR THE 4/17/17 HRG

, FILED CHRISTOPHER R. BARATTA (Attorney) on behalf of DONNA LIVINGS

5  (PLAINTIFF)
oi08/2017  CASE EVALUATION SUMMARY  CASE EVALUATION SUMMARY FILED FOR THE 41747 HRG

FILED STEVEN R. GABEL (Attorney) on behalf of T8&J LANDSCAPING & SNOW
REMOVAL ING (DEFENDANT)
0A1575017  CAGE EVALUATION HEARING  CASE EVALUATION HEARING FEE PAID **FEE & LATE FEE** CK#2344
FEE PAID FOR $225 FOR THE 4/17/17 HRG **CK RET'D FOR CORRECTED
EVALUATORS - ATTY WILL BRING CK TO HRG**
ERIC P. CONN (Atforney) on behalf of SAGE'S INVESTMENT GROUP, LLC
(DEFENDANT)
04/12/2017 CASE EVALUATION LATE FEE ~ CASE EVALUATION LATE FEE PAID
PAID
0411212017 CASE EVALUATION SUMMARY ~ CASE EVALUATION SUMMARY FILED ***LATE"** FORTHE 417M7 HRG
FILED ERIC P. CONN (Attorney) on behalf of SAGE'S INVESTMENT GROUP, LLC
(DEFENDANT)
104/12/2017 CASE EVALUATION CHECK GCASE EVALUATION GHECK RETURN LETTER |
RETURN LETTER
CHECK RETURN LETTER FOR CASE EVALUATION
Senton: 04/1212017 13:01:26.23
04/42/2017 CASE EVALUATION CHECK  CASE EVALUATION CHECK RETURN LETTER
RETURN LETTER
CHEGK RETURN LETTER FOR CASE EVALUATION
Senton: 04/1212017 13:01:43.25
04/18/2017 CASE EVALUATION HEARING  CASE EVALUATION HEARING HELD
HELD The following event; CASE EVALUATION HEARING scheduled for 04/17/2017 at
9:00 am has been resulted as follows:
Result; CASE EVALUATION HEARING HELD

Judge aAO41717 Locatton CASE EVAL CONF ROOM A SRD FLOOR

. TRUEFILING PROOF OF SERVICE

(OBDH=47552708)

.ADJOURNED STIPULATiON & ORDER
The following event: STATUS CONFERENCE scheduled for 04/27/2017 at 8:00

am has been resulted as follows:

Result: ADJOURNED-STIPULATION & ORDER
Judge SERV!TTO JR EDWARDA Location COURTROOM F 3RD FLOOR

000391a
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I: Appellant's Application for Leave to Appeal to the Mfchigan Court of Appeals

| 0412712017
ii 01

Date

04/27/2017

0412712017

0412712017

i

i
H

{

! 05/25/2017

| 05116/2017
05116/2017
05/2212017 N
05/22/2017
05/2212017
! 06/22/2017
05/22/2017
062212017
| 06/22/2017
05/2212017
061222017
05/2212017
| 05/2212017

0512202017

STIP & ORDER SGD RE:

PROOF OF SERVICE

BRIEF INSUPPORT

TRUEFILING PROOF OF

.DOCUMENT FlLED

Degcription

SETTLEMENT CONFERENCE
SCHEDULED

E-FILING FEE WITH SERVICE

CASE EVALUATION
ACGEPTANGE/REJECTION
NOTICE MAILED

CASE EVALUATION AWARD
REJECTED |
MOTION:

TRUEFILING PROOF OF

SERV!CE

4E FILING FEE WITH SERV!CE

TRUEFILING PROOF OF
SERVICE

PROOF OF SERVICE
(OBDH=48423211) PROOF OF SERVICE

TRUEFILING PROOF OF
SERVICE

E-FILED REQUESTFOR
HEARING

SERVICE

TRUEFILING PROOF OF
SERVICE

HELD: NOT PLACED ON
RECORD,

IRUEFILING PROOE OF SERVICE

Docket Text

| SETTLEMENT CONFERENCE SCHEDULED -

The following event: STATUS CONFERENCE scheduied for 04/27/2017 at 8:00
am has been rescheduled as follows:

Event; SETTLEMENT CONFERENCE

Date: 05/25/2017  Time: 8:00 am

Judge: SERVITTO JR, EDWARD A Locatton CIRCUIT COURT BUILDING ~
3RD FLOOR - COURT ROOM 3

Result: HELD NOT PLACED ON RECORD

"'STIP & ORDER SGD RE:

(OBDH=47552707) S/0 ADJ STATUS CONF 4/27/2017 TO SETTLMNT CONF
ON 5/25/2017 AT BAM -SGD/EAS

'PROOF OF SERVICE
~ {OBDH=47696934)

E-FILING FEE WITH SERVICE

(OBDH=47596089) E-FILING FEE mt Receipt: Date: 4/27/2017 2:25:22 PM
Rec pt 990994 Date: 04/27/2017

GASE EVALUATION ACCEPTANCE/REJECTION NOTICE MALED

CASE EVAL ACCEPT/REJECT NOTICE
Sent on: 05/1 6/2017 11 38 01 30

CASE EVALUATION AWARD REJECTED

MOTION:

(OBDH=48423204) DEFENDANT, SAGE'S INVESTMENT GROUP, LLC'S,
MOTlON FOR SUMMARY DISPOSITION

" MOTION FEE

Fliing Fee mt Receipt: Date: 5/22/2017 4:22:40 PM Recelpt: 1010187 Date:
05/30/2017

....TRUEF[L‘NG pRooF OF SERWCE S S

(OBDH 48423249)

E-FILING FEE WITH SERVICE
(OBDH=48733133) E-FILING FEE mt Receipt: Date: 5/30/2017 9:00:32 AM
Receipt: 1010187 Date 05/30/2017

"BRIEF IN SUPPORT

(OBDH=48423216) DEFENDANT, SAGE'S INVESTMENT GROUP, LLC'S
BR(EF 1N SUPPORT OF ITS MOTION FOR SUMMARY DISPOSITION

" TRUEFILING PROOF OF SERVICE
(OBDH=48423250)

PROOF OF SERV|CE

TRUEFiLING PROOF OF SERVICE
(OBDH»~48423252)

" E-FILED REQUEST FOR HEARING

{OBDH=48423207) E-FILED REQUEST FOR HEARING, NOTICE OF
HEARING, PROOF OF SERV[CF

(OBDH=48423254)

" DOCUMENT FILED: -

(OBDH"48423245) EXHIBITS A—

“YRUEFILING PROOF OF SERVICE .

(OBDH=48423253)

. -HELD NOT PLACED ON RECORD MATTFR TO BF FAClLITATED W/DANIEL

MAKARSKI, COUNSEL FOR QBE SHALL BE PRESENT AT FACILITATION,
P/TRIAL SHALL BE HELD ON 10/3/2017 AT 8:30AM, TRIAL SET FOR
10/11/2017 AT 1:30PM -SGD/EAS

The following event: SETTLEMENT CONFERENCE scheduled for 05/25/2017 at

8:00 am has been resulted as follows:

Result: HELD: NOT PLACED ON RECORD
Judge: SERVITTO JR, EDWARD A Locatian: CIRCUIT COURT BUILDING -

3RD FLOOR COURT ROOM 3

$20,00

Amount
Owed

$5.00
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I: Appellant's Application for Leave to Appeal to the Michigan Court of

Appeals

| Date

| 06/26/2017

05126/2017

0612512017

05/25/2017

05/30/2017

| 06/06/2017

I
I

08/25/2017

05/26/2017 E
05/25/2017

0512512017

05/3012017

05/31/2017

0610212017

06/06/201 7-

Deseription

\PRETRIAL CONFERENCE

SCHEDULED

TRIAL SCHEDULED

MOTION:

MOTIONFEE

“TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE

"E-FILED REQUESTFOR

HEARING

TRUEFILING PROOF OF

SERVICE

" HEARING: MTN TO COMPEL

SCHEDULED

TRUEFILING PROOF OF

SERVICE

.HEAR[NG MTN FOR

SUMMARY DISP SCHEDULED

'MOTION DISMISSED

STIP & ORDER SGD RE:

EFILING FEE WITH SERVICE

Docket Text

" PRETRIAL CONFERENCE SCHEDULED

The following event: SETTLEMENT CONFERENCE scheduled for 05/25/2017 at
8:00 am has been rescheduled as follows:

Event; PRETRIAL CONFERENCE
Date: 10/03/2017 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING -

3RD FLOOR COURT ROOM 3

) TRIAL SCHEDULED

Event: TRIAL
Date: 10/11/2017  Time: 1:30 pm
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT GOURT BUILDING -

SRD I'LOOR COURT ROOM 3

MOTION

(OBDH=48594103) PLTFS MTN TO COMPEL SURVEILLANCE VIDEO WITH.
EXHS, PROOF OF SERVICE

" MOTION FEE

Filing Fee mt Receipt: Date: 5/25/2017 10:26:40 AM Receipt: 1010302 Date:
05/30/2017 :

| TRUEFILING PROOF OF SERVICE

(OBDH“480941 Oo)

" E-FILING FEE WITH SERVICE

(OBDH=48735651) E-FILING FEE mt Receipt: Date: 6/30/2017 11:06:27 AM

Receipt 1010302 Date 05/30/2017 )

E~FILED REQUEST FOR HEARING
{OBDH=48594101) E-FILED REQUEST FOR HEARING; NOTICE OF

HEARING PROOF OF SERVICE

TRUEFILING F’ROOF OF SERVICE
(OBDH“485941 04)

T EAING: MTNTO COMPEL SCHEDULED

Event; (E) MTN TO COMPEL

Date; 06/19/2017  Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING -

3RD FLOOR « COURT ROOM 3
BARATTA

Result: MOTION DISMISSED

UEFILING PROOF OF SERVICE |
=48736465)

Event; (E) MTN FOR SUMMARY DISPOSITION

Date: 06/12/2017 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: GIRCUIT COURT BUILDING -

3RD FLOOR ~ COURT ROOM 3

STEINER
Resuit: MOTION HEARING ADJOURNED

" MOTION DISMISSED PER ATTY BARATTA

The following event: (E) MTN TO COMPEL scheduled for 06/19/2017 at 8:30 am
has been resulted as follows:

Result: MOTION DISMISSED
Judge: SERVITTO JR, EDWARD A Location: GIRCUIT COURT BUILDING -

SRD FLOOR COURT ROOM 3

"STIP & ORDER SGD RE:

(OBDH=48735454) SIO OF DISM OF DEFT T8J LANDSCAPING AND SNOW
REMOVAL INC ONLY W/PREJ -SGD/I:AS (DOES NOT CLOSE CASE)

'E-FILING FEE WITH SERVICE

(OBDH=49046703) E-FILING FEE mt Receipt: Date: 6/6/2017 2:15:30 PM

Receipt: 1013024 Date: 06/06/2017

Amount
Qwed

1

- $20.bb i

" $5.00

N(..;A ity FOR SUMMARY Dtsp SCHEDULED e e e v e e e e

- $5.00]

000393a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Date

{ 06/12/2017
06/12/2017
06122017 E

061212017

i

06/12/2017

E

(061212017
06/1412017 T
06/14/2017

L06114/2017

i

06/12/2017

0611212017

06/12/2017

ezt

06/12/2017

06/10/2017

Description

MOTION HEARING
ADJOURNED

HEARING: MTNFOR

SUMMARY DISP SCHEDULED

ANSWER TO MOTION

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE |

'DOCUMENT FILED:

TRUEFILING PROOF OF
SERVICE

'BRIEF INOPPOSITION

TRUEFILING PROOF OF

SERVICE

'DOCUMENT FILED:

TRUEFILING PROOF OF
SERVICE

DO(‘UMENT FILED

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH SERVICE

HELD:

'BRIEF IN OPPOSITION

Docket Text

MOTION HEARING ADJOURNED TO 6/19/2017 AT 8:30AM
The following event: (E) MTN FOR SUMMARY DISPOSITION scheduled for
06/12/2017 at 8:30 am has been resulted as follows:

Result; MOTION HEARING ADJOURNED
Judge: SERVITTO JR, EDWARD A Logation: CIRCUIT COURT BUILDING -
SRD FLOOR COURT ROOM 3

" HEARING: MTN FOR SUMMARY DISP SCHEDULED 77

The following event: (E) MTN FOR SUMMARY DISPOSITION scheduled for
06/12/2017 at 8:30 am has been rescheduled as follows:

Event: (E) MTN FOR SUMMARY DISPOSITION

Date: 06/19/2017 Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING -
3RD FLOOR - COURT ROOM 3

STEINER

Result: HELD-CIVIL

" ANSWER TO MOTION

{OBDH=49286303) PLAINTIFF'S ANSWER TO
SAGE INVESTMENT GROUP'S
MOTION FOR SUMMARY DISPOSITION WITH PROOF OF SERV

TRUEFILING PROOF OF SERVIGE
(OBDH=49286317)

N E-FILING FEE WITH SERVICE

(OBDH=49623303) E-FILING FEE mt Recelpt: Date: 6/21/2017 11:34:25 AM

Receipt: 1019064 Date 06/?1/2017

" DOCUMENT FILED:

(OBDH=49286301) EXHIBITS D THROUGH J TO MOTION/BRIEF IN
OPPOSITION TO MOTION

" TRUEFILING PROOF OF SERVICE

(OBDH“49286310)

(OBDH=49286302) PLAINTIFF'S BRIEF IN OPPOSITION TO
SAGE INVESTMENT GROUP'S
MOTION FOR SUMMARY DISPOSITION WITH PROOF OF SERV

TRUEFILING PROOF OF SERVICE
(OBDH=49286320)

" DOGUMENT FILED:

(OBDH=49286305) EXHIBITS TO ANSWER/BRIEF IN OPPOSITION TO
MOTION

TRUEFILING PROOF OF SERVICE

(OBDH 49286306)

" DOCUMENT FILED: R

{OBDH=49394910) DEFENDANT, SAGE'S INVESTMENT GROUR, LLC'S,
REPLY iIN SUPPORT OF ITS MOTION FOR SUMMARY DISFOSITION WITH
PROOF OF SERV

A TRUEFILING PROOF OF SERVICE

(OBDH~49394912)

E-FILING FEE WITH SERVICE
(OBDH=49670526) E-FILING FEE mt Receipt:
Recelpt 101 9605 DaIe 06/22/2017

Date: 6/22/2017 10;53:59 AM

HELD: MTN FOR S/D DENIED -oGD/EAS (DOES NOT CLOSE CASE)

The following event: (E) MTN FOR SUMMARY DISPOSITION scheduled for
06/19/2017 at 8:30 am has been resulted as follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING -~
3RD FLOOR -~ COURT ROOM 3

HELD ON THE RECORD
COURT REPQRTER: CIMINI, MARY

Certificate #: CSR-2643

Amount i

Owed

$5.00

85,00

000394a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

1Party Information o

i LIVINGS, DONNA . PLAINTIFF

' DOB {Address  Phone ]
i DOD TN
! Disposition {Alias ]
i Disp Date R .
i Party Attorney
i Attornoy BARATTA, CHRISTOPHER R.
i Bar Code 51293
Address 120 MARKET STREET
MT CLEMENS, M| 48043
Phone (586)469-1111 »
: More Party Information
| SAGE'S INVESTMENT GROUP, LLC « DEFENDANT T
poB [ Address " Phone 1
pon AR SRR ) .
1 Disposition ;Allas i
Disp Dato e g
Party Attorney
Attorney CONN, ERIC P.
Bar Code 64500
Address 39475 THIRTEEN MILE RD #
203
! NOVI, Ml 48377
Phone (248)994-0060
i More Parly Information
R ANBECAPING & SNOW REMOVAL INC-DEFENDANT e e
DOB { Address Phone )
Disposition  DISMISSED ‘Ahas }
Disp Date 06/06/2017 N i -
Party Attorney
Attorney GABEL, STEVEN R,
Bar Gode 40617
: Address 25800 NORTHWESTERN
HWY # 400
SOUTHFIELD, M1 48075
i Phone (248)233-6575
More Party Information
: GRAND DIMITRES OF EASTPOINTE FAMILY DINING - DEEENDANT o I
§ 0os { Address “Phone o ’ ‘
i DOD LTI T LTI R
{ Disposition SUMMARY DISPOSITION lAhag, i
¢ Disp Date 12/09/2016 _-— G .
Party Attorney
Attorney MOLLQY, JAMES P
Bar Code 59224
Address PO BOX 5025
i TROY, Ml 48007
Phone (248)851-9500
More Party information
i Events’ |
‘ Date/T ;me Locatlon Type Result Event Judge
08/11/2016 COURTROOM F 3RD FLOOR EARLY DISPOSITION ADJOURNED~ SERVITTO JR
08 00 AM SETTLEMENT CONFERENCE STIPULATION & ORDER EDWARD A
09/1 5/2016 COURTROOM F - 3RD FLOOR EARLY DISPOSITION HELD CIVIL SERV!TTO JR,
08 00 AM SETTLFMENT CONFERENCE . EDWARD A ,
i 0/03/2016 COURTROOM F - 3RD FLOOR (E MTN TO ADJOURN HELD-CIVIL SERVITTO JR,
8 30 AM EDWARD A
1/03/201 6 COURTROOM F - 3RD FLOOR EARLY DISPOSITION ADJOURNED- SERVITTO, JR,
& ) 8: OO AM SETTLEMENT CONFERENCE STIPULAT!ON & ORDER EDWARD A
(E) MTN FOR SUMMARY HELD-CIVIL SERVITTO, JR, |

1/28/201 6
] 08 30 AM

GOURTROOM F - 3RD FLOOR

DISPOSITION

EDWARD A

000395a
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

Locatlon
COURTROOM F SRD FLOOR

1 DateIT ime

12/08/2016
| 08:00 AM

FLOOR

' 09 00 AM FLOOR

 CASE EVAL CONF ROOM A-3RD

| CASE EVAL CONF ROOM A -3RD

Type

" EARLY DISPOSITION |
SETTLEMENT CONFERENCE

" CASE EVALUATION HEARING

GASE EVALUATION HEARING

Re%ult
HELD NOT PLACED ON

RECORD

CASE EVALUATION

ADJOURNED

'CASE EVALUATION
HEARING HELD

BAMTI7

Event Judge

'SERVITTO, JR,
EDWARD A_

3A040317

" SERVITTO, JR,

i
t
i

x
i

{ 042712017  COURTROOMF - 3RD FLOOR © STATUS CONFERENCE ADJOURNED-
L o8: STIPULATION & ORDER EDWARD A
CIRCUIT COURT BUILDING - 3RD SETTLEMENT CONFERENCE ~ HELD: NOT PLACED ON  SERVITTO, JR,
FLOOR - COURT ROOM 3 RECORD EDWARD A
CIRCUIT COURT BUILDING - 3RD (E) MTN FOR SUMMARY MOTION HEARING SERVITTO, JR,
; 08: FLOOR - COURT ROOM 3 DISPOSITION ADJOURNED EDWARD A
06/19/2017  CIRCUIT GOURT BUILDING - 3RD (E) MTN FOR SUMMARY HELD-CIVIL SERVITTO, JR,
08:30 AM - FLOOR-COURTROOM3. DISPOSITION EDWARD A .
06/19/2017  CIRCUIT COURT BUILDING - 3RD (E) MTN TO COMPEL MOTION D!SM!SSED SERVITTO, JR,
08:30 AM  FLOOR - GOURT ROOM 3 EDWARD A
10/03/2017  CIRCUIT COURT BUILDING - 3RD PRETRIAL CONFERENCE SERVITTO, JR,
08:30 AM  FLOOR - COURT ROOM 3 EDWARD A
10M11/2017  GIRCUIT COURT BUILDING - 3RD TRIAL SERVITTO, JR,
101:30PM  FLOOR - COURT ROOM 3 EDWARD A
{ Financial Summary
: Cost Type Amount Owed Amount Pald Amount Adjusted Amount Dutstandmg }
F{LING FEE $505 oo $505 00 _$0.00 $o oo
; MOTION FEE $80 oo $80 oo $o oo $o oo
% $585 oo $535 oo $o oo $o uo

{ Reca |pEs e e o

.v-..‘)

i

Receipt Number Recelpt Date

e e
806788 '06/07/2016
808075 06/4/2016
S DU
e e R
916479“,.“_, o B
o6a98  08M12018
iot18035 087016
[ B
020199 ogi3k018
921278  08/26/2016

1465 Cosiei2016
lozeare on3z016
| 927888 0oMei2016
£928347’ 09/20/2016
928585 ' 09/20/2016"

oominois

(o20135

Recewed From
LlVINGS DONNA

BARATTABARATTAP-105055 -

' .MCCCEFlLlNG 726108

MCCCEFILING 726108

T BARATTABARATTAP-105055

BARATTABARATTAP~1O5055W T

MCCCEFIL!NG—726108

BARATTABARATTAP~105055 o
BARATTABARATTAP-105065

BARATTABARATIAP-105085

“BARATTABARATTAP-105055
 BARATTABARATTAP-1 105055
| AMERICANEXPRESS-685006 '
‘ AAMERICANEXPRESS 685006

| BARATTABARATTAP-105065

Payment Amount

$260 00
$5 00

$6.00
BARATTABARATTAP-105055 $5.00
MCCCEFILING-726108

$5,00
g5, 00

' .$o oo

- $5.00
8500 00
M$5 00

$5.00
$5oo§

$5 00
$o oo

$5. oo§

$?o 00
$5 oo

000396a

i

3

i
!
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I: Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

] Receipt Number
930714
| 931464

1933425\ T,

939405'

l 940515 et e e s

942883
f9434o7

943687“W [HTONORR

948709

949928 I

: 950076

950914“. e

‘ 952556

,953015

‘ 953073

1954715

| 954969

964728

970977
974464

'979163
§931030

083419
999994“
l1010187
1010302
11013024"m¢m

11019064 e e

§1019605

[ Case Disposition

977030-

Receipt Date

" per7i2016
0912012016
1002002016
Tlozazots
Clon7iote
Tp4rots
1110772016
Cfipszots
Mpa2ote
Thmoots
P
1200212016
Wanmei20te
282016
-'12/08/2016”“>““-‘ h
121402016
12152016
Towmreotr
ST e
Cotpoizot?
S
Coafsiolr
e
T
| 03/08/2017
s S R

03/1 3/2017

'Mmo4/27/2017"" o
| 05/30/2017
Tosmorzotr
AR
6017
‘>oe/22k2017'm' S

Received From

IHAMEWCANEXPRESSG&QOQM o
' MCOCEFILING-726108

" BARATTABARATTAP-105055 -
| AMERICANEXPRESS-685906
ot P o

e e o

' AMER&ANEXPRESSG&&OGl
© CURTISDGONDIT2128365
CURTISDCONDIT2123365
BARATTABARAT

BARATTABARATTAP-'I 05055

- .AMER[CANEXPRESS 685906.. e e e v e
MCCCEFILING~726108
BARATTABARATTAP-‘I 0505a

ARAITABARAWTAPAOJOSS'

| CURTISDCONDIT2123365
e e o
s o
o 2 <
BARATTABARATTAP-105055
e
B
“BARAITABARAWTAPAOSOSSM

MCCCEFILING 726108

'380391989
STEVENRGABEL213259

T
'NBARAHABARKHAP10HES S
AMERICANEXPRESS-685006
N T I e
" BARATTABARATTAP-105065
.”BARAFTABARAWEAPAOSOSSAA“"”. S

Payment Amount ’

' $5.00
0.
500!
© $6.00
"A$5oo
$5.00!
"éédd
“$a 5.00 E
" g5.00
-$500
. $5.00
A“$500;
© $5.00]
500
' ”$o OO
$5.00
$5.00
hm$500;
$5.00
' $5.00
8500
m$o 5.00
$2500,
‘52\) 00 ; i
$500‘
$500;
$500
$58500*

!

‘ Dlsposxtlon
i NDBPOSED

Date

Case Judge

SERWTﬂ)JR EDWARDA‘”'M o

000397a
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