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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to 
revision until final publication in the Michigan Appeals Reports. 
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DONNA LIVINGS, 
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February 26, 2019 
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Macomb Circuit Court 

SAGE’S INVESTMENT GROUP, LLC, 
 

LC No. 2016-001819-NI 

 Defendant-Appellant,  
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T & J LANDSCAPING & SNOW REMOVAL, 
INC., and GRAND DIMITRE’S OF 
EASTPOINTE FAMILY DINING, 
 
 Defendants. 
 

 

 
Before:  TUKEL, P.J., and BECKERING and SHAPIRO, JJ. 
 
PER CURIAM. 

 In this premises liability action, defendant Sage’s Investment Group, LLC, appeals by 
leave granted1 the trial court’s order denying its motion for summary disposition.  Defendant 
contends that it did not have possession and control of the premises upon which plaintiff, Donna 
Livings, slipped and fell, and that regardless, the hazard at issue was not effectively unavoidable; 
thus, it owed no duty to plaintiff.  Upon careful review of the entire record in the light most 
favorable to plaintiff, we affirm the trial court’s ruling and remand for further proceedings. 

 

                                                
1 Donna Livings v Sage’s Investment Group, LLC, unpublished order of the Court of Appeals, 
entered October 3, 2017 (Docket No. 339152).  Neither of the other defendants is involved in 
this appeal. Therefore, we will refer to Sage’s Investment Group, LLC, as defendant in this 
opinion. 
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I.  PERTINENT FACTS AND PROCEDURAL HISTORY 

 This case stems from plaintiff’s February 21, 2014, slip and fall in defendant’s parking 
lot.  Defendant leased a portion of a plaza on the premises at issue to Grand Dimitre’s of 
Eastpointe Family Dining (Dimitre’s), which operated a restaurant.  Plaintiff worked as a food 
server at Dimitre’s, where she had been employed for approximately ten years before her fall.   

 According to her deposition testimony, on the day of the incident plaintiff arrived by car 
at around 5:50 a.m. in order to work the opening shift.  She proceeded toward the “rear” parking 
lot where employees were required to park and where they were let in every morning, as the 
front door was locked.  She observed that fellow server Debra Buck’s car was already in the 
parking lot.  Plaintiff parked approximately 70 feet from the back door, which was the closest 
available spot.  The other spots closer to the door were “piled up with snow” because the 
snowplow had pushed snow onto those spots.  She testified that every time it snowed, the 
snowplow would plow the new snow in the parking lot, but it would not plow down to the 
cement, causing ongoing concerns: 

Originally, like when the snow first started, they plowed.  Everything went up 
against the wall [there is a brick wall by the back door].  Then the snow would 
come, but they wouldn’t come until, you know, 10:00 o’clock in the morning, so 
all of the cars and everything coming in would start packing the snow down.  So 
when they would come to plow, they would only plow whatever was brushed up, 
so the rest was - then the next two days, whenever it snowed again, it would snow 
and cars are coming in and you kept getting these ruts packing this stuff down.  
They never scraped to the bottom, so it just kept accumulating over time.  
 

She also testified that the parking lot was never salted after being plowed, which 
contributed to the problem.[2] 

 
 When she arrived on the morning of her fall, plaintiff could not see any pavement in the 
parking lot due to the accumulation of approximately six inches of “packed” snow that had been 
“flattened” to the ground by vehicles and the snow plow over the course of two months of 
snowfall.  The result was that the parking lot was “one big block of ice” and “trodden” ground, 
with no fluffy snow on top.  Plaintiff described the resulting appearance of the “whole parking 
lot” as “[a] sheet of white ice,” a “solid block,” and as “a solid sheet of white.  Whether it be 

                                                
2 Anthony Caramagno, II, the owner of T & J Landscaping and Snow Removal, Inc., testified at 
his deposition that the parking lot at issue is one lot that surrounds the whole complex.  He 
plowed the parking lot for free as a favor to his close friend, Jim Sage—defendant’s sole owner.  
Their agreement was that he would provide snowplow services after 1.5 inches of snowfall.  
Caramagno testified that he would only salt if Sage asked him to do so, and that if a particular 
person pays for salting, “whatever residual of snow there is after I’m done plowing, it will melt 
that snow or ice, or whatever seems to be there at that time, down to the surface.”  According to 
his records, Sage did not ask him to and he did not salt either the parking lot or the sidewalk on 
the property in question at any time from January through March of 2014.  At his deposition, 
Sage testified that he expected Caramagno to salt the parking lot whenever it needed salting. 
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packed snow or ice I have no idea.”  According to plaintiff, the employees “complained all the 
time” to Dimitre’s owner, saying that “the parking lot needed to be done correctly.”  Some 
mornings the customers would complain.   

 Buck testified at her deposition that on the morning of plaintiff’s fall, the parking lot was 
“a sheet of ice with water on top.  Snow, ice, water.”  From what she remembered, there was 
“snow, ice and water pretty much through the parking lot.”  When asked if any part of the 
parking lot did not have that condition present, she responded, “No, it was covered.”  And so was 
the sidewalk.  She did not recall seeing any salt on the parking lot.  Buck had difficulty walking 
to the restaurant from her car, so she had to “shimmy” her way to the front entrance, where she 
entered with “Chef Bob,” who possessed the front door key.  

   A photograph of the parking lot3 reveals that the “rear” parking lot is essentially to the 
right side of, or adjacent to, the front parking area where customers would commonly park: 

 

 After taking three steps upon exiting her car, plaintiff fell, injuring her lower back.  She 
tried to get up, but she was “slipping everywhere,” so she got down on her hands and knees and 
crawled across the parking area.  She tried to get to the back door, but she could not, so she 
“ended up walking the snow drift, plowed area, whatever you want to call it” around the building 
to the front entrance.  She called the restaurant with her cell phone when she got to the front 

                                                
3 The photograph was not taken on the day of plaintiff’s fall.  Plaintiff provided a copy of the 
photograph to the trial court in her brief in opposition to defendant’s motion for summary 
disposition, and it was referred to in various depositions. 
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door, and Buck answered the phone and opened up the front door for her.  Buck testified that 
plaintiff was soaking wet from the waist down after her fall.4  

 Plaintiff testified that when the pain caused by the fall did not subside by the following 
day, she decided to seek evaluation and treatment.  She was diagnosed with a lower back injury 
that ultimately required three surgeries, including an anterior lumbar fusion at L4-5.  Plaintiff 
filed this premises liability action, and discovery ensued.  
 
 Defendant moved for summary disposition on the basis that the condition was open and 
obvious and was not effectively unavoidable because plaintiff knew that the area was snowy or 
icy, and she could have parked in a different location and entered through the front door.  
Defendant also argued that it did not exercise the requisite degree of possession and control over 
the premises to be held liable on a premises liability theory.  Defendant contended that only the 
restaurant’s employees and customers used the parking lot, and that the lease agreement required 
Dimitre’s to assume the responsibility of snow removal.   

 The trial court denied defendant’s motion, stating that whether plaintiff was permitted to 
park in front of the building and use the front door was a question of fact for the jury given 
plaintiff’s testimony that employees were required to park in the back and enter through the back 
door.  The court noted plaintiff’s testimony that the snow removal process always left a coating 
of snow and ice in the parking lot.  Regarding possession and control of the property, the court 
reasoned that defendant, rather than Dimitre’s, had contracted with T & J Landscaping & Snow 
Removal, Inc. (“T & J”) for snow removal services and that Dimitre’s did not assume the 
responsibility for snow removal simply by salting the sidewalk in the area where the front 
entrance was located. 

 Defendant filed this interlocutory application for leave to appeal, reasserting its 
arguments made in the trial court, which this Court granted. 

II.  POSSESSION AND CONTROL OF PREMISES 

 Defendant first argues that it cannot be held liable for plaintiff’s injuries because it was 
not in possession and control of the parking lot when plaintiff fell.  We disagree. 

                                                
4 According to his deposition testimony, Ayman Shkoukani, an owner of Dimitre’s, arrived at 
9:00 a.m. on the day of plaintiff’s fall.  He testified that plaintiff told him she had fallen in the 
back parking lot on her way in to work.  Shkoukani went to the rear parking lot and realized that 
water was not draining through the sewer grate.  The water was up to his ankle, and his foot was 
“soaked.”  He testified:  “I think like the drain line, the city line, it was like covered with ice, you 
know, leaf plus ice. . . . I think it was a sheet of ice underneath—underneath the water.  He said 
he used sticks in an effort to unblock the grate, and the water drained through the grate.  Plaintiff 
testified that she does not know if she slipped near the drain because she could not see the drain, 
and Shkoukani’s actions did not clear the entire back lot, just near the drain.  Buck similarly 
testified that when she left at the end of her shift, there was still snow and ice in the back parking 
lot. 
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 This Court reviews the grant or denial of a motion for summary disposition de novo.  
Value, Inc v Dep’t of Treasury, 320 Mich App 571, 576; 907 NW2d 872 (2017).  Defendant 
moved for summary disposition pursuant to MCR 2.116(C)(10).  “A motion under MCR 
2.116(C)(10) tests the factual support for a claim and should be granted when there is no genuine 
issue of material fact and the moving party is entitled to judgment as a matter of law.”  Anzaldua 
v Neogen Corp, 292 Mich App 626, 630; 808 NW2d 804 (2011).  A genuine issue of material 
fact “ ‘exists when the record, giving the benefit of reasonable doubt to the opposing party, 
leaves open an issue upon which reasonable minds might differ.’ ”  Cox v Hartman, 322 Mich 
App 292, 299; 911 NW2d 219 (2017) (citation omitted). 

 In order for a defendant to be liable under a premises liability theory for injuries caused 
by conditions of the land, the defendant must have legal possession and control of the premises.  
Morelli v City of Madison Heights, 315 Mich App 699, 702; 890 NW2d 878 (2016).  “ ‘Premises 
liability is conditioned upon the presence of both possession and control over the land because 
the person in possession is in a position of control and normally best able to prevent any harm to 
others.’ ”  Id. at 702-703 (citation omitted).  A “possessor” of land is defined as: 

“(a) a person who is in occupation of the land with intent to control it or 

(b) a person who has been in occupation of land with intent to control it, if no 
other person has subsequently occupied it with intent to control it, or  

(c) a person who is entitled to immediate occupation of the land, if no other 
person is in possession under Clauses (a) and (b).”  [Orel v Uni-Rak Sales Co, Inc, 
454 Mich 564, 568; 563 NW2d 241 (1997), quoting Merritt v Nickelson, 407 
Mich 544, 552; 287 NW2d 178 (1980), quoting 2 Restatement Torts, 2d, § 328 E, 
p 170.] 

There is no dispute between the parties that defendant owned the plaza, including the parking lot.  
However, defendant correctly notes that ownership of the plaza is not necessarily determinative 
of whether it had possession and control of the parking lot.  “Possession and control are certainly 
incidents of title ownership,” but where a landlord retains title ownership to the premises and 
rents the premises to a tenant, the possession and control that the landlord would ordinarily retain 
“can be ‘loaned’ to another, thereby conferring the duty to make the premises safe while 
simultaneously absolving oneself of responsibility.”  Id. 

 Defendant argues that Grand Dimitre’s possessed and controlled the parking lot and that 
Grand Dimitre’s was responsible for all outdoor maintenance, based on a clause in the original 
lease agreement for the restaurant space in defendant’s plaza.  The lease agreement that covered 
the restaurant space was originally executed between the former owner of the plaza and the 
former owner of the restaurant space.  The plaza’s former owner sold the plaza to defendant, and 
as a result, defendant assumed the role of landlord with regard to the lease agreement that 
belonged to the former owner of Dimitre’s restaurant space.  The restaurant space was then sold 
to another individual, who opened Dimitre’s.  Dimitre’s was then sold to Ayman Shkoukani and 
his brothers.  Shkoukani accepted the terms of the lease agreement via assignment from 
Dimitre’s’ former owner.  In 2004, the lease agreement expired.  Defendant permitted Dimitre’s 
to stay in the space, and Dimitre’s began paying rent on a month-to-month basis. 
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 Defendant argues that it cannot be held liable for any injuries to plaintiff because 
Dimitre’s was a holdover tenant, which meant that it was required to adhere to the terms of the 
lease agreement Shoukani had assumed when he purchased Dimitre’s.  Defendant specifically 
points to a clause in the lease agreement regarding maintenance: 

The Tenant shall . . . at its own cost and expense, put, keep, replace and maintain 
in thorough repair and in good, clean, safe and substantial order and condition, 
and free from dirt, snow, ice, rubbish, and other obstructions or encumbrances, 
and to the satisfaction of the Landlord, the driveways, sidewalks, parking areas, 
yards, plantings, pavement, car stops, gutters and curbs in front of and adjacent to 
the restaurant and, generally, the property comprising the Premises. 

A tenant under a lease agreement becomes a “holdover tenant” by remaining in a leased space 
after the expiration of the lease agreement.  TCG Detroit v City of Dearborn, 261 Mich App 69, 
88; 680 NW2d 24 (2004).  However, regardless of Dimitre’s status as a holdover tenant, 
defendant’s potential liability for injuries to plaintiff ultimately depends on whether defendant 
exercised possession and control over the parking lot where plaintiff fell. 

 In this context, “possession” is defined as “ ‘[t]he right under which one may exercise 
control over something to the exclusion of all others.’ ”  Derbabian v S & C Snow Plowing, Inc, 
249 Mich App 695, 703; 644 NW2d 779 (2002) (citation omitted).  “Control” is defined as 
“ ‘exercis[ing] restraint or direction over’ ”  Id. at 704 (citation omitted).  In commercial settings, 
landlords and tenants may both have “a duty of care to keep the premises within their control 
reasonably safe from physical hazard.”  Bailey v Schaaf, 494 Mich 595, 605; 835 NW2d 413 
(2013). 

 Despite the fact that commercial landlords can exercise possession and control over land 
rented by tenants (and therefore can be found liable for failing to maintain land in reasonably 
safe condition), defendant suggests that Dimitre’s was required to perform all of the exterior 
maintenance for the restaurant space.  Conversely, the record suggests that defendant assumed 
the responsibility for maintaining the common areas, including the parking lot where plaintiff 
fell.  Shkoukani testified that defendant charged Dimitre’s yearly for snow removal services and 
other expenses, dividing the cost among defendant’s tenants based on their square footage of 
rental space.  Jim Sage, the sole owner of defendant, testified that he hired T & J to remove snow 
and ice from the parking areas for the entire plaza where Dimitre’s was located, and he billed his 
tenants for that service by attaching “common area maintenance” (CAM) charges to the total cost 
of rent for each space in the plaza.5  The record further shows that defendant selected T & J as 
the snow maintenance service for the plaza, and all of the decisions related to the agreement 
between defendant and T & J were made by defendant and T & J.  Dimitre’s did not have any 

                                                
5 Sage testified that he has been using T & J for approximately 25 to 28 years, and that the terms 
of the agreement are that other than when there is only a “very minor” amount of snowfall, like a 
quarter inch, “[w]hen it snows, they plow, when it needs salting, they salt.”  Sage testified that 
defendant pays T & J for its services, and his records show that he issued CAM charges for the 
time frame in question (July 1, 2013 to June 30, 2014) for snow removal and salting in the 
amount of $6,725. 
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ability to give input regarding the agreement, nor could it give input regarding the cost of T & J’s 
services or what defendant charged Dimitre’s for those snow removal services.  During the 
approximately ten years during which Shkoukani owned Dimitre’s prior to the slip-and-fall at 
issue here, defendant had always handled the snow removal.  Shkoukani was not aware that 
Dimitre’s was supposedly responsible for removing snow from the parking lot, and he relied on 
T & J and defendant to maintain the outdoor common areas, with the exception of the front 
sidewalk.  Dimitre’s never individually contracted with T & J for snow removal services and 
instead relied on defendant to care for maintenance of the parking lot. 

 Our Supreme Court has held that both the commercial owner of a parking lot and the 
lessee of a parking lot may be “held liable for an invitee’s injury that arose from a hazard on the 
parking lot.”  Bailey, 494 Mich at 607; see also Siegel v Detroit City Ice & Fuel Co, 324 Mich 
205; 36 NW2d 719 (1949) (holding that a landlord and a commercial tenant were both liable for 
injury to the plaintiff because both had possession and control of the premises where the plaintiff 
was injured).  However, even assuming that Dimitre’s had a duty as a holdover tenant to adhere 
to the terms of the original lease agreement covering the restaurant space, defendant clearly 
exercised possession and control of the common areas by exclusively choosing to employ T & J 
and charging the plaza’s tenants, including Dimitre’s, a CAM fee for snow removal and salting 
services.  The facts herein indicate that defendant possessed and controlled the parking lot to the 
degree necessary for it to potentially be held liable. 

 “ ‘[P]ossession for purposes of premises liability does not turn on a theoretical or 
impending right of possession, but instead depends on the actual exercise of dominion and 
control over the property.’ ”  Derbabian, 249 Mich App at 704, quoting Kubczak v Chemical 
Bank & Trust Co, 456 Mich 653, 661; 575 NW2d 745 (1998).  In plaintiff’s case, defendant was 
“the [entity] . . . in the best position to prevent plaintiff’s injury,” because it made itself solely 
responsible for major snow maintenance by hiring T & J.  Id. at 705.  “[E]ven if the [lease] 
agreement could be construed as granting [Dimitre’s] the right to control the restaurant’s 
maintenance, there is no evidence that [it] exercised that right” on the day that plaintiff fell.  
Little v Howard Johnson Co, 183 Mich App 675, 679; 455 NW2d 390 (1990); see also 
Derbabian, 249 Mich App at 704.  Here, defendant retained exclusive control over the parking 
lot’s snow removal.  Accordingly, there is no question of fact regarding whether defendant 
exercised “dominion and control” over the parking lot—it did.  Derbabian, 249 Mich App at 
704.  Therefore, defendant could be held liable for plaintiff’s injuries as a result. 

III.  OPEN & OBVIOUS DOCTRINE AND SPECIAL ASPECTS EXCEPTION 

 Defendant next argues that, even if it had possession and control of the parking lot, the 
trial court erred by denying its motion for summary disposition because the dangerous condition 
caused by the ice on the surface of the parking lot was open and obvious, and it was not 
effectively unavoidable.  We agree with the former proposition, but not that latter, which we find 
to be a material question of fact for a jury to resolve. 

 To establish negligence in a premises liability action, a plaintiff must show “ ‘(1) the 
defendant owed the plaintiff a duty, (2) the defendant breached that duty, (3) the breach was the 
proximate cause of the plaintiff’s injury, and (4) the plaintiff suffered damages.’ ”  Mouzon v 
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Achievable Visions, 308 Mich App 415, 418; 864 NW2d 606 (2014) (citations omitted).  Plaintiff 
argues that defendant breached the duty of care owed to her as an invitee by failing to remove the 
dangerous condition posed by the ice in the parking lot.  The parties do not dispute plaintiff’s 
status as a business invitee. 

 Where a “plaintiff is a business invitee, the premises owner has a duty to exercise due 
care to protect the invitee from dangerous conditions.”  Sanders v Perfecting Church, 303 Mich 
App 1, 4; 840 NW2d 401 (2013).  Landowners have a duty to warn invitees of dangerous 
conditions that they are not otherwise likely to discover, and to “maintain the premises in a 
reasonably safe condition.”  Bailey, 494 Mich at 606.  However, a landowner is generally not 
required to protect or warn an invitee if the danger is “known to the invitee or [is] so obvious that 
the invitee might reasonably be expected to discover [it].”  Hoffner v Lanctoe, 492 Mich 450, 
484; 821 NW2d 88 (2012) (quotation marks and citation omitted).  A condition is open and 
obvious if “an average user with ordinary intelligence [would] have been able to discover the 
danger and the risk presented upon casual inspection.”  Bialick v Megan Mary, Inc, 286 Mich 
App 359, 363; 780 NW2d 599 (2009). 

 “Generally, the hazard presented by snow and ice is open and obvious, and the landowner 
has no duty to warn of or remove the hazard.”  Royce v Chatwell Club Apartments, 276 Mich 
App 389, 392; 740 NW2d 547 (2007).  Plaintiff argues on appeal that the presence of ice in the 
parking lot was not open and obvious because it was dark outside when she arrived at Dimitre’s, 
and the only light in the parking lot came from a small overhead lamp by the back door of Grand 
Dimitre’s.  However, at her deposition, plaintiff specifically stated that she did see the snow and 
ice in the prevailing lighting conditions: 

Q.  Are there lights on the premises? 

A.  The side of the premises, yes.  The front, I have no idea. 

Q.  What about the back? 

A.  The back lighting was—they had a night light over the back door. 

Q.  Nonetheless, you were still able to see the snow and ice, right? 

A.  Well, if you walk into your bathroom and you have a night light, that is 
how bright that light was.  It just [lit] the door.  It didn’t come out into the parking 
lot. 

Q.  I see.  But again, nonetheless, you were still able to see the ice, right? 

A.  Yes. 

Plaintiff further testified that she recognized that the entire parking lot was covered in snow and 
ice and knew that it could be slippery: 

Q.  Did you see the snow coming into the parking lot – 
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A.  Yes. 

Q.  – on the – let me just finish the question.  Did you see the snow 
coming into the parking lot? 

A.  Yes. 

Q.  Did you know it might be slippery in the parking lot? 

A.  Yes. 

*   *   * 

Q.  Where were you looking when you fell? 

A.  On the ground. 

Q.  Could you see the ice? 

A.  Yes. 

Q.  Could you see pavement? 

A.  No. 

Q.  How much ice would you say you were able to see? 

A.  The whole parking lot. 

 The fact that ice was present on the surface of the parking lot was clearly open and 
obvious upon casual inspection based on plaintiff’s own testimony that she was able to observe 
that the entire parking lot was covered in a layer of ice and she recognized that such conditions 
posed a slip hazard, despite the fact that the parking lot was dark.  There is nothing in the record 
to suggest that a reasonable person in plaintiff’s position would not have made the same 
observations.  See Janson v Sajewski Funeral Home, Inc, 486 Mich 934, 935; 782 NW2d 201 
(2010).  Further, even if the area near the drain where plaintiff fell was icy, it was no different in 
character than the rest of the parking lot, which plaintiff could see was covered in a layer of 
snow and ice.  Thus, the trial court erred when it failed to determine that the hazard was open 
and obvious. 

 However, an open and obvious condition may nevertheless result in liability if the 
condition possesses special aspects that make it unreasonably dangerous.  Lugo v Ameritech 
Corp, 464 Mich 512, 517; 629 NW2d 384 (2001).  Special aspects “differentiate [a] risk from 
typical open and obvious risks so as to create an unreasonable risk of harm.”  Id. at 518.  A 
“special aspect” is a condition that either “impose[s] an unreasonably high risk of severe harm,” 
or that is “effectively unavoidable.”  Id.  In attempting to define a situation in which an 
individual would be exposed to an unreasonably high risk of severe harm, our Supreme Court 
has postulated that an unguarded, 30-foot-deep hole in a parking lot would constitute one such 
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special aspect.  A large, deep hole in a parking lot would certainly be open and obvious, but 
would still contain special aspects that would result in exposure to an unreasonable risk of severe 
harm because falling in the hole would likely result in severe injury or death.  Id. 

 Although the ice may have been slippery enough to be unsafe for plaintiff to walk on, our 
Supreme Court’s standard for determining conditions that pose an unreasonable risk of severe 
harm is exceptionally high, and generally, the presence of ice and snow do not meet that 
standard.  Lymon v Freedland, 314 Mich App 746, 759-760; 887 NW2d 456 (2016).  “The risk 
of slipping and falling on ice is not sufficiently similar to those special aspects discussed in Lugo 
to constitute a uniquely high likelihood or severity of harm and remove the condition from the 
open and obvious danger doctrine.”  Royce, 276 Mich App at 395-396.  Similarly, the fact that 
there was ice on the ground in the parking lot does not, in and of itself, give rise to a special 
aspect that creates an unreasonable risk of harm as contemplated in Lugo. 

 Regarding whether a condition is “effectively unavoidable,” the condition must be 
“unavoidable or inescapable . . . for all practical purposes.”  Hoffner, 492 Mich at 468.  
“Unavoidability is characterized by an inability to be avoided, an inescapable result, or the 
inevitability of a given outcome.”  Id.  Thus, the phrase “effectively unavoidable” suggests that 
plaintiff must have been “required or compelled to confront a dangerous hazard.”  Id. at 468-469.  
In Lugo, our Supreme Court gave the example of “a commercial building with only one exit . . . 
where the floor is covered with standing water” as a hypothetical illustration of an unavoidable 
condition because an individual would be required to walk through the standing water in order to 
exit the building.  Lugo, 464 Mich at 518. 

 Plaintiff argues that the icy parking lot was effectively unavoidable because she did not 
have a means of getting in through the front door, and in any event, the parking area in front of 
the building was just as slippery and equally as dangerous as the rear area.  The other waitress 
who arrived before plaintiff had to “shimmy” her way in.  Defendant argues that plaintiff offers 
no evidence that she would have faced reprisal or punishment for parking somewhere other than 
the rear lot and entering through the front door of the restaurant.   

 Viewed in a light most favorable to plaintiff, the record evidence creates a genuine issue 
of material fact as to whether any part of the parking lot was in a reasonably safe condition to 
traverse in order to enter the restaurant and report for work.  As noted herein, in her deposition 
plaintiff testified that the “whole parking lot” was “[a] sheet of white ice,” a “solid block,” and 
“a solid sheet of white.”  Buck, who entered through the front door, testified that the parking lot 
was “a sheet of ice with water on top.  Snow, ice, water.”  From what she remembered, there was 
“snow, ice and water pretty much through the parking lot,” and when asked if any part of the 
parking lot did not have that condition present, she responded, “No, it was covered[,]” as was the 
sidewalk.  Buck herself had difficulty entering through the front door and had to “shimmy.”  The 
fact that Buck did not also fall does not equate to there being an effectively avoidable hazard, 
just that she managed to dodge injury caused by the presenting hazard.  Photographs of the 
restaurant reveal that the “back” parking lot is actually on the side of the building and adjacent to 
the front parking lot; in other words, they are part of the same parking lot.  And other than the 
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snow pile conditions blocking several spots in the back, the record supports a finding that the 
entire parking lot presented an effectively unavoidable hazard of packed snow and ice.6   

 We affirm the trial court and remand for further proceedings.  We do not retain 
jurisdiction.   

 
/s/ Jane M. Beckering 
/s/ Douglas B. Shapiro 
 
 

                                                
6  We disagree with our dissenting colleague’s contention that caselaw in this state requires a 
different conclusion regarding whether the presenting hazard was effectively unavoidable.  As 
the Supreme Court pointed out in Hoffner, “[i]n Michigan, a premises possessor owes a duty to 
use reasonable care to protect invitees from an unreasonable risk of harm caused by dangerous 
conditions on the premises, including snow and ice conditions.”  Hoffner, 492 Mich at 455 
(emphasis added).  Hoffner rejected the idea that a hazard is effectively unavoidable simply 
because a plaintiff has a business interest in entering the premises.  Id.  As the Supreme Court 
pointed out when discussing the implications of its ruling in Perkoviq v Delcor Homes-Lake 
Shore Pointe Ltd, 466 Mich 11; 643 NW2d 212 (2002), “it cannot be said that compulsion to 
confront a hazard by the requirement of employment is any less ‘avoidable’ than the need to 
confront a hazard in order to enjoy the privileges provided by a contractual relationship, such as 
a membership in a fitness club.  Id. at 472.  “Neither possessing a right to use services, nor an 
invitee’s subjective need or desire to use services, heightens a landowner’s duties to remove or 
warn of hazards or affects an invitee’s choice whether to confront a hazard.  To conclude 
otherwise would impermissibly shift the focus from an objective examination of the premises to 
an examination of the subjective beliefs of the invitee.”  Hoffner, 492 Mich at 472.  Rather, an 
effectively unavoidable condition must be an inherently dangerous hazard that a person is 
inescapably required to confront under the circumstances.  Id. at 456.  The “touchstone” for 
permitting recovery under the “special aspects” exception to the open and obvious doctrine is the 
unreasonableness of the hazard.  Id. at 472.  Thus, we should not define whether a duty exists by 
the needs of the person seeking to use the property.  Rather, we should define whether a duty 
exists by the unreasonableness of the hazard.  Here, record evidence supports a finding that 
defendant’s entire parking lot had become a sheet of white ice, or one big block of ice, due to the 
chronic accumulation over two months of fresh snow being packed down by cars, arrival of a 
snowplow after the snow had been packed down, such that the snow could not be fully removed, 
and the complete failure to salt the parking lot all winter.  Put simply, the hazard encompassed 
the entire premises and it was effectively unavoidable for anyone and everyone, whether coming 
or going.  It simply cannot be the law that a premises owner can render an all-encompassing 
hazard on the property “effectively unavoidable” by claiming that no one should come near the 
property.   
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Before:  TUKEL, P.J., and BECKERING and SHAPIRO, JJ. 
 
SHAPIRO, J. (concurring). 

 I fully concur in Judge Beckering’s well-reasoned opinion.  I write separately to address 
the concerns raised by the dissent. 
 
 The dissent does not dispute that, when viewing the record in the light most favorable to 
plaintiff, the entire parking lot was covered with ice.  Nevertheless, the dissent opines that 
walking across the ice was not “effectively unavoidable” because plaintiff could have skipped 
work and suffered the consequences to her employment.  This result cannot be harmonized with 
substantive justice.  The dissent does not tell us why the need to protect landowners from the 
“burden” of salting an icy parking lot is so great that it outweighs the dangers faced by an 
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employee who chooses to walk from her car to the entrance of her workplace rather than risk 
termination of her employment.1 
 
 The dissent’s reliance on Bullard v Oakwood Annapolis Hosp, 308 Mich App 403; 864 
NW2d 591 (2014) is unpersuasive.  In that case, the injured party, who was not employed at the 
subject premises, had several means to avoid the icy conditions, id. at 412, while in this case 
plaintiff was an employee and had to report to work on the morning she was injured.  The 
dissent’s reliance on Perkoviq v Delcor Homes-Lake Shore Pointe, Ltd, 466 Mich 11; 643 NW2d 
212 (2002) is similarly misplaced.  In that case, the defendant was both owner and general 
contractor of the development under construction and had retained a subcontractor to do the 
painting.  Id. at 12.  An employee of the subcontractor fell from the roof, which had frosted over.  
Id.  The Supreme Court made clear that the duty to make the premises safe was owed by the 
subcontractor and not the defendant-owner: 
 

In its status as owner, defendant had no reason to foresee that the only persons 
who would be on the premises, various contractors and their employees, would 
not take appropriate precautions in dealing with the open and obvious conditions 
of the construction site.  [Id. at 18.] 

Here, defendant-landowner, not the restaurant’s owner or his employees, was responsible for 
maintenance of the parking lot.  Accordingly, defendant had no basis to conclude that the 
restaurant would take the “appropriate precautions.”  And no one—at least not yet—has 
suggested that plaintiff should have worn a jet pack or come to work hours early and salted the 
parking lot herself so that when she returned for her shift the dangerous conditions would have 
abated.  
 
 Accordingly, I agree with Judge Beckering that the trial court’s ruling should be 
affirmed.  
 

/s/ Douglas B. Shapiro  

 
                                                
1 This is not to say that premises owners must insure that no one falls on their property in 
inclement weather conditions.  The duty is limited to taking “reasonable measures . . . within a 
reasonable time . . . .”  Hoffner v Lanctoe, 492 Mich 450, 464; 821 NW2d 88 (2012) (quotation 
marks and citation omitted).  If that duty is met, the premises owner bears no liability for injury.  
Indeed, the purpose of requiring landowners to take reasonable measures to lessen the risk of icy 
conditions is not to create grounds for a lawsuit.  Rather it is to avoid injuries, with their resultant 
personal and economic costs (including the costs of litigation) that with reasonable maintenance 
could have been avoided.   
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Before:  TUKEL, P.J., and BECKERING and SHAPIRO, JJ. 
 
TUKEL, P.J. (concurring in part and dissenting in part). 

 I concur with the majority that there is no question of fact regarding whether defendant 
Sage’s Investment Group, LLC (SIG), exercised “dominion and control” over the parking lot.  I 
also concur that the hazard was open and obvious.  However, I disagree with the majority that 
there were special aspects present.  For the reasons provided below, I would hold that because 
there were no special aspects present, the open and obvious doctrine insulates defendant from 
liability. 

 As the majority correctly points out, plaintiff was a business invitee.  And as a result of 
that relationship with defendant, defendant had a “duty to use reasonable care to protect 
[plaintiff] from unreasonable risks of harm posed by dangerous conditions on the owner’s land.”  
Hoffner v Lanctoe, 492 Mich 450, 460; 821 NW2d 88 (2012).  A landowner breaches this duty 
“when the premises possessor knows or should know of a dangerous condition on the premises 
of which the invitee is unaware and fails to fix the defect, guard against the defect, or warn the 
invitee of the defect.”  Id.  However, “[t]he possessor of land owes no duty to protect or warn of 
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dangers that are open and obvious because such dangers, by their nature, apprise an invitee of the 
potential hazard, which the invitee may then take reasonable measures to avoid.”  Id. at 460-461 
(quotation marks and citation omitted).  And as the majority correctly determined, the hazard 
was open and obvious. 

 However, regardless of a hazard being open and obvious, liability nonetheless may still 
arise when special aspects of the condition exist.  Such special aspects render even an open and 
obvious risk “unreasonably dangerous” and can manifest in two ways:  “(1) the hazard is, in and 
of itself, unreasonably dangerous or (2) the hazard was rendered unreasonably dangerous 
because it was effectively unavoidable for the injured party.”  Bullard v Oakwood Annapolis 
Hosp, 308 Mich App 403, 410; 864 NW2d 591 (2014). 

 The majority opines that the hazard, while open and obvious, was unreasonably 
dangerous because it was effectively unavoidable.  Because the caselaw in this state requires a 
different conclusion, this is where my opinion diverges from that of the majority.  Notably, “[t]he 
‘special aspects’ exception to the open and obvious doctrine for hazards that are effectively 
unavoidable is a limited exception . . . .”  Hoffner, 492 Mich at 468 (emphasis added).  Further, 
“[u]navoidabilty is characterized by an inability to be avoided, an inescapable result, or the 
inevitability of a given outcome.”  Id.  Thus, “the standard for ‘effective unavoidability’ is that a 
person, for all practical purposes, must be required or compelled to confront a dangerous 
hazard.”  Id. at 469.  Moreover, as the caselaw demonstrates, “[t]he mere fact that a plaintiff’s 
employment might involve facing an open and obvious hazard does not make the open and 
obvious hazard effectively unavoidable.”  Bullard, 308 Mich App at 412, citing Hoffner, 492 
Mich at 471-472 and Perkoviq v Delcor Homes-Lake Shore Pointe Ltd, 466 Mich 11, 18; 643 
NW2d 212 (2002).  It is this aspect of unavoidability that the majority fails to fully address. 

 In Bullard, the plaintiff’s work responsibilities included inspecting a generator that was 
located on top of a roof.  Bullard, 308 Mich App at 406.  There was only one way to approach 
the generator:  the plaintiff had “to climb an indoor ladder to reach the roof, open a hatch, cross a 
stone walkway, scale another ladder, cross a metal catwalk to the generator, and finally walk 
across three 2 x 8 planks to reach the generator’s control panel.”  Id.  The plaintiff slipped and 
fell on ice that had formed on the 2 x 8 planks, which resulted in him falling 5 or 6 feet onto the 
roof.  Id.  The Bullard Court acknowledged that the hazard was open and obvious, id. at 409, and 
it held that the hazard was not effectively unavoidable, id. at 413.  The Court explained that the 
plaintiff’s “job duties did not mandate that he encounter an obvious hazard”; instead, the plaintiff 
“could have made different choices that would have prevented him from encountering the ice,” 
including turning back and declining to perform the inspection.  Id. 

 In Perkoviq, the plaintiff brought a number of claims, including one for premises liability 
against the defendant landowner.  The plaintiff was working as a painter at a new home 
construction site.  Perkoviq, 466 Mich at 12.  His job on that particular November day was to 
climb up onto the roofs of three homes and paint the upper levels of their exteriors.  Id. at 13.  He 
was working on the roof of one of those homes when he slipped on ice and fell approximately 20 
feet to the ground below.  Id.  A unanimous Perkoviq Court held that summary disposition was 
warranted in favor of the defendant because the plaintiff presented no evidence that the icy 
conditions on the roof, although open and obvious, were “unreasonably dangerous.”  Id. at 19; id. 
at 20 (WEAVER, J., concurring). 

Livings Concurring in Part and Dissenting in Part Opinion

00001a00001a████████████

C:  Livings Concurring in Part and Dissenting in Part Opinion

000015a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



-3- 
 

 In Hoffner, our Supreme Court was asked to decide whether a health club member, who 
wanted to use the health club facilities at the defendants’ property, encountered an effectively 
unavoidable hazard when there was ice and snow in front of the only entrance to the health club.  
Hoffner, 492 Mich at 457-458, 465.  The Court held that, although the plaintiff had a contractual 
relationship which gave her the right to access to the health club as a paid member, the hazard 
was nevertheless avoidable because she was not forced to enter the building at that particular 
time.  Id. at 473.  The Hoffner Court at one point noted that if the plaintiff in Perkoviq could not 
sustain his claim of premises liability, then a fortiori, the plaintiff in Hoffner could not either.  
The Court explained, “[I]t cannot be said that compulsion to confront a hazard by the 
requirement of employment is any less ‘avoidable’ than the need to confront a hazard in order to 
enjoy the privileges provided by a contractual relationship, such as membership in a fitness 
club.”  Id. at 471-472. 

 Thus, the requirements of employment to encounter open and obvious dangers generally 
do not create special aspects under the law because, regardless of one’s employment, one still 
has a personal choice whether to encounter a particular hazard.  Cf. Hoffner, 492 Mich at 471-
472; Bullard, 308 Mich App at 413.  However, this Court in Lymon v Freedland, 314 Mich App 
746; 887 NW2d 456 (2016), created an exception to this general rule.  In Lymon, the plaintiff 
was a healthcare aide who provided in-home care for individuals.  The plaintiff’s employer had 
an elderly client who suffered from dementia and Parkinson’s disease, required constant care, 
and could not be left alone.  Id. at 749-750.  While attempting to walk up the driveway to the 
client’s home, the plaintiff slipped and fell on the severe snowy and icy conditions,1 injuring 
herself.  The Court held that the conditions were open and obvious.  Id. at 758.  However, the 
Court also held that there was a question of fact whether special aspects existed which would 
obviate the general open and obvious rule.  Id. at 763.  Specifically, the Court stated, 

[T]here was a question of fact as to whether [the] plaintiff was compelled to 
confront the hazardous risk posed by the snowy and icy conditions at the Freeland 
home.  A reasonable juror could conclude that, unlike the plaintiff in Hoffner, 
[the] plaintiff in this case did not have a choice about whether to confront the icy 
conditions.  As a home healthcare aide, [the] plaintiff did not have the option of 
abandoning her patient, an elderly woman who suffered from dementia and 
Parkinson’s disease.  [Id. at 763-764 (emphasis added).] 

Thus, implicit in the Lymon Court holding is that employees generally do have the option to 
decline to report for work when the circumstances are deemed too hazardous.2  But for public 
policy reasons, some jobs, due to their importance dealing with the safety and well-being of 

 
                                                
1 There was testimony that the homeowner, the client’s daughter, “never cleared or salted the 
driveway.”  Lymon, 314 Mich App at 751. 
2 This is not to say that an employee has the right to make this decision free from any 
consequences from his or her employer. 
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others, will effectively remove from the employee the “option” of not reporting for work, despite 
the attendant compulsion of confronting hazardous risks.3 

 Here, after reviewing the applicable caselaw, it is clear that even accepting as true that 
plaintiff would have had to walk over the hazardous parking lot to report for work, the law of our 
state dictates that this does not constitute an “effectively unavoidable” hazard.  Plaintiff could 
have simply declined to enter the premises, thereby avoiding the hazard.4  See Bullard, 308 Mich 
App at 413.  The present case is easily distinguishable from Lymon because the ramifications of 
plaintiff not reporting to work at the restaurant are not comparable to those of the home health-
care worker in Lymon not reporting to work.  As the Lymon Court stressed, the plaintiff in that 
case simply “did not have the option of abandoning her patient, an elderly woman who suffered 
from dementia and Parkinson’s disease.”  Lymon, 314 Mich App at 763-764.  Here, plaintiff was 
reporting to work at the restaurant as a server.  While this type of employment provides a service 
for others, it does not possess the same necessity or urgency as the healthcare aide position in 
Lymon.5  See also Perkoviq, 466 Mich at 18 (holding that the plaintiff, a house painter, who had 
to confront snow and ice as part of his job duties, did not prove that the condition was 
“unreasonably dangerous”).  Plaintiff’s job duties here did not pertain to the well-being or safety 

 
                                                
3 Although Lymon is binding, I question whether it was correctly decided in light of our Supreme 
Court’s precedent.  Determining whether a particular employee has the option to not report for 
work necessarily involves a subjective analysis, and the test should be purely objective.  See 
Hoffner, 492 Mich at 470-471 (stating that “an invitee’s subjective need or desire” to enter a 
premises does not “affect[] an invitee’s choice whether to confront an obvious hazard.  To 
conclude otherwise would impermissibly shift the focus from an objective examination of the 
premises to an examination of the subjective beliefs of the invitee.”). 
4 The majority claims that because “the hazard encompassed the entire premises,” “it was 
effectively unavoidable for anyone and everyone, whether coming or going.”  But Hoffner, the 
case the majority cites, stands for the opposite conclusion.  Indeed, although “anyone and 
everyone” entering and exiting the premises in Hoffner would have been forced to encounter the 
icy hazard, the Supreme Court nonetheless held that the hazard was not effectively unavoidable 
because the plaintiff, contrary to her personal desires and contractual expectations, was not 
forced or compelled to enter the premises at that time.  Hoffner, 492 Mich at 473.  Thus, it is 
quite clear that just because a person would have to encounter a hazard in order to enter a 
premises, it does not mean that the hazard is effectively unavoidable.  Instead, the question is 
whether the person was forced to enter the premises.  See id.; Lymon, 314 Mich App at 763-764. 
5 I would also note that this is not a situation where, if plaintiff did not enter the premises, she 
would have left the restaurant in the lurch without any servers.  She knew that at least one other 
server had already reported to work and was inside the building.  Indeed, the evidence presented 
shows that plaintiff’s presence at the restaurant was not absolutely necessary to her employer or 
the restaurant’s patrons.  After she fell upon arriving at the restaurant initially, she decided, 
without any supervisor’s input, to go home to change her wet clothes.  Additionally, when she 
left, she was told that she “did not have to come back” because “of the way the weather 
was . . . .” 
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of others.  Accordingly, I would decline to extend Lymon’s holding to jobs that lack such vital, 
critical importance or urgency. 

 In sum, regardless of SIG’s potential for liability based on its exercise of possession and 
control over the premises, the fact remains that the ice that caused plaintiff’s injury was open and 
obvious, and no special aspects were present that would have made encountering the ice 
unreasonably dangerous or effectively unavoidable.  Although SIG was responsible for 
maintaining the parking lot, it had no duty to warn or protect plaintiff from an open and obvious 
condition of the land that contained no special aspects. 

 Accordingly, I would reverse and remand for entry of summary disposition in favor of 
SIG. 

/s/ Jonathan Tukel  
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

_ _ _

DONNA LIVINGS,

Plaintiff,

vs. Case No. 16-1819-NI

SAGE'S INVESTMENT GROUP,LLC, a Michigan limited
liability company, T & J LANDSCAPING & snow removal,
Inc.., a Michigan corporation,

Defendants.
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Mount Clemens, Michigan

September 25, 2017

At about 9:15 a.m.

_ _ _

THE COURT: Livings versus Sage Investment

Group.

MR. BARATTA: Good morning, your Honor, Chris

Baratta for the plaintiff.

MS. BURNSTEIN: Stephanie Burnstein on behalf

of defendant Sage Investment Group, LLC.

THE COURT: All right. We have several

motions, the first is the stay of proceedings. The

Court's going to deny it.

MS. BURNSTEIN: That was actually for next

week, but I understand.

MR. BARATTA: October 2nd.

MS. BURNSTEIN: That's okay, understood.

THE COURT: Any reason to put this over until

next week?

MR. BARATTA: No, no reason.

THE COURT: I read both your pleadings in

this regard, the Court's not going to stay the

proceedings.

MS. BURNSTEIN: Understood. I'll enter an

order.
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THE COURT: The next is motions in limine.

The first relates to the medical services that were

provided to plaintiff and what evidence associated

with these -- with the medical treatment billing are

admissible during the course of the trial.

MR. BARATTA: Judge, there are a couple of

motions. Frankly, I don't know which motion you're

referring to. There's plaintiff's motion, let me read

the title for it, to preclude reference to or

reduction for insurance discounts and collateral

source benefits.

THE COURT: Yes.

MR. BARATTA: That's probably the largest

motion, paper wise.

MS. BURNSTEIN: That motion, your Honor, does

touch on two other motions that were defendant's.

THE COURT: It does. It's the collateral

source rule and collateral source rule is, as this

Court interprets the collateral source rule, plaintiff

is entitled to introduce at trial all expenses.

Following a verdict and before judgment, it is the

responsibility of the Court to then reduce any

judgment by the amounts associated with the collateral

source, and that's the way the Court reads.

So you're not precluded from introducing the
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total amount of bills incurred by the plaintiff, but

it is the obligation of the Court to reduce.

MR. BARATTA: As I understand your ruling

today, you're indicating plaintiff will be able to

present evidence that she had the past medical

expenses of 425,000 and change, as I've indicated in

my brief. You've also indicated that the issue of

post verdict reduction is something that the Court

will consider afterwards. I would like to ask the

Court if the Court would reserve that decision until

I've had an opportunity to brief it. Plaintiff

respectfully disagrees with the Court's assessment as

this is not a med mal case where the legislation was

recently enacted to address that issue. This is a

general negligence claim.

THE COURT: It is, and the Court is aware --

the Court is aware of -- you both cited MCL 600.6303.

MS. BURNSTEIN: Correct.

THE COURT: 6303, 6307 and 6306. Both are

cited by plaintiff and defendant. The Court's review

of both statutory provisions enables the Court to make

a determination after the verdict.

MS. BURNSTEIN: Your Honor, the only other

thing I'd like to request that was part of my response

to the collateral source that if plaintiff does bring
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up the collateral source and opens that door, that

defendant be allowed to address those issues in front

of the jury.

THE COURT: What issues?

MS. BURNSTEIN: That if he brings up the

collateral sources of workers' compensation and those

setoffs during trial, we don't have an intention of

bringing those up on our own, but if that's presented

to the jury by plaintiff.

THE COURT: They are not to be brought up.

MS. BURNSTEIN: Okay.

MR. BARATTA: Judge, we don't have any

intention of bringing that up.

MS. BURNSTEIN: And just for clarification,

since there's two other motions similar, I assume,

your Honor, my motion for -- motion in limine

regarding the balance bills is denied and the

plaintiff can present the full bill, is that correct?

THE COURT: Correct.

MS. BURNSTEIN: And the other motion, your

Honor, was regarding collateral estoppel, is that a

separate issue that you want to address?

THE COURT: It is a separate issue and the

Court -- the collateral estoppel relates to the

workers' comp settlement and the Court does not
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believe that we have privity here and the Court does

not believe collateral estoppel is appropriate under

the circumstances and the motion is denied.

MS. BURNSTEIN: Understood.

MR. BARATTA: You probably notice the

defendant's motion to preclude reference to insurance

and insuring agreements. We have no opposition to

that motion.

THE COURT: The parties so agree.

MS. BURNSTEIN: Absolutely.

And, your Honor, I believe there's two other

motions -- there's three other motions. Your Honor,

there is defendant's motion in limine to preclude

reference to snow removal fees and payments. If you

want to start with that one --

THE COURT: I tend to agree with defendant.

The relationship -- the issue is whether or not there

was snow removal and to what extent there was snow

removal, not the amount of compensation. It is

plaintiff's position that somehow the employer of the

plaintiff was unaware of the relationship between the

snow removal, T & J Snow Removal organization and the

defendant herein and was making payments that included

his ostensibly share of the cost for snow removal and

maintenance. That may be a cause of action between
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the two of them, and what their relationship was

between the employer, the tenant and the defendant

here, the landlord isn't really relevant and really

the credibility issue isn't applicable. The Court is

not going to allow reference to the contract for

payments.

MS. BURNSTEIN: Thank you, your Honor.

MR. BARATTA: Judge, if I could just respond,

I think that it is relevant for several reasons, as I

indicated on page six. Obviously there's an issue of

the landlord being not able to delegate all of its

duties and maintenance of a premises. But recall,

Judge, we have the testimony of the landlord

indicating that he paid composition to the snow

removal contractor, so it's not the plaintiff's

employer. It's the snow removal contractor. Under

that scenario, if the snow removal contractor counters

and says under oath, "No, I never charged Sage

Investment any money for snow removal," one of the

elements of the claim is maintenance of the premises.

One of the issues is the effectiveness of the contract

between the snow removal contractor and the land

owner.

So, in my brief, Judge, I indicate, you know,

whether or not the plowing for Grand Dimitri's was
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really a priority since there was actually not

compensation paid for the snow removal services. The

issue of no salting occurring on the premises during

that entire winter is also relevant --

THE COURT: That is relevant.

MR. BARATTA: -- to see what steps were taken

to maintain the premises in light of the fact that

Sage Investment didn't pay anything to maintain the

premises.

We also have defendant Sage trying to make

the relationship between his company and the snow

removal contractor appear more professional, Judge,

than it actually was. We have Sage deceiving his

tenants, the plaintiff's employer, forcing them to pay

for services that he didn't incur bills for.

We also have an issue, Judge, as far as

relevance goes, that T & J, the snow removal

contractor did at this particular plaza.

So, Judge, I would respectfully disagree and

indicate that the credibility of the defendant on the

central issue of maintaining the premises is not only

relevant but probative to so many issues as to the

type of maintenance and the quality of maintenance

that were provided on the premises.

THE COURT: Those things are certainly
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relevant to the type of maintenance, the extent of the

maintenance and the relationship between the landlord,

defendant herein, and the snow removal company. All

those things are relevant that you point out, that

indeed was there salting, I don't know if there was

salting. There's a question of whether or not there

was salting.

MR. BARATTA: It's admitted that there

wasn't.

THE COURT: And I do understand your point

that, look, this was a gratuity for the landlord.

MR. BARATTA: So common sense wise, if he

didn't pay consideration for snow removal services and

salting was an extra charge he wasn't going to be

charged for in the next place, I think the jury needs

to understand the whole basis behind the relationship.

In other words, as a land owner you're not paying for

snow removal services, so why not have your contractor

throw out some salt that could potentially have

alleviated the problem? That's the central issue in

this case, Judge.

THE COURT: It is a very important issue.

MR. BARATTA: So I don't understand how I can

do that.

THE COURT: It is.
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MS. BURNSTEIN: Your Honor, as you noted, the

payment though isn't. Whether the services were

performed is. And plaintiff even admitted those

services were performed.

THE COURT: Apparently they don't admit

services were performed.

MS. BURNSTEIN: Plaintiff does. She says

that every time it snowed, they plowed. So he can

have questions about whether that was done, but it

doesn't matter about payments, as your Honor already

noted.

THE COURT: If salting is not an issue,

salting is not an issue, that there was no salting,

then I would agree, and you have the absolute right to

ask that snow removal was a gratuity.

MR. BARATTA: Right, "Since you didn't pay

for snow removal, why didn't you just throw salt in

there?"

MS. BURNSTEIN: But if I may add, my client

says he did pay for that. So he has no evidence. He

has no actual proof.

THE COURT: There's evidence saying he didn't

pay for it. But then it becomes an issue, "How did

you pay? What were the terms?"

MR. BARATTA: I cite the testimony of the
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snow removal contractor, he never charged the

defendant for anything.

THE COURT: But he did say there was some

sort of quid pro quo.

MR. BARATTA: He had a house in common with

defendant's restaurant.

THE COURT: There's quid pro quo. If it is

the intention of the defendant that they paid for the

salting services, then I think that they a have right

to get into. Now, the settlement they don't have a

right to get into.

MR. BARATTA: That's a separate motion.

THE COURT: Which we're going to get shortly.

MR. BARATTA: So, Judge, if the defendant

indicates that he paid for salting, then the

defendant's motion is going to be granted.

THE COURT: Yes, because then you have a

right to figure out how he paid for it and what were

the terms of the payment and what was the extent of

the obligation.

MR. BARATTA: But if the defendant didn't pay

for salting, then the issue of the payment on the

underlying contract is relevant.

THE COURT: No, on snow removal that they did

and your client admits they would now plow the snow.
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MS. BURNSTEIN: Correct.

THE COURT: Your client admits that.

MR. BARATTA: Judge, we have the records of

the snow removal contractor. We know when the snow

removal contractor came. That's not in dispute.

THE COURT: Right.

MR. BARATTA: So, for example, the snow

removal contractor came three days before this

incident occurred. The issue, as I already stated,

Judge, is the attempt by the defendant to make the

relationship appear more professional than it was. It

goes directly to the quality of the services that were

provided. In other words, if you are a snow removal

contractor and you have six paying clients and one who

you're doing it on the side for free --

THE COURT: That's not the issue. The issue

isn't was it removed. The snow was plowed. The job

was never good. They admitted they never get to the

cement. All testimony was that that -- I assume they

had skids on their plows or whatever the cause may

have been, that he did not plow the -- the fact that

he got dinner instead of cash really doesn't matter.

That part doesn't matter.

If, however, they claim that based on their

relationship salting was to occur, then it does
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matter.

MR. BARATTA: For example, Judge, just to

clarify, if the landscape contractor says it was up to

the defendant to determine if there was salting, and

the defendant says, "I left it up to the discretion of

the snow removal contractor --"

THE COURT: Then you have a right to get into

their arrangement.

MR. BARATTA: Thank you.

THE COURT: You have a right.

MR. BARATTA: For clarification for the

order, would you like it to say it's granted.

However, if defendant contends at trial that they had

the salting services paid for, then plaintiff can ask

questions regarding --

THE COURT: And if he puts the burden on the

salting -- on the contractor, yes, then the

relationship becomes an issue.

MS. BURNSTEIN: I'll make an order, your

Honor.

MR. BARATTA: So, in other words, if there is

a dispute between defendant and the contractor as to

what was required for maintaining the premises, then

it's relevant.

THE COURT: Relevant.

R
E

C
E

IV
E

D
 by M

C
O

A
 10/23/2017 12:43:26 PM

Trial Court Oral Argument Transcript

00001a00001a████████████

F:  Trial Court Oral Argument Transcript

000034a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARY T. NADER-CIMINI, CSR-2643

15

MR. BARATTA: Thank you, Judge.

MS. BURNSTEIN: Your Honor, the next motion

was defendant's motion to preclude plaintiff from

arguing the condition was not open and obvious.

THE COURT: I did rule on that.

MS. BURNSTEIN: You did, your Honor, on --

THE COURT: I already ruled that it was open

and obvious.

MS. BURNSTEIN: Correct.

THE COURT: And the ruling is applicable.

That was the ruling of the Court. However, it was

also the ruling of the Court that the situation was

unavoidable because that's where employees had to

park.

MS. BURNSTEIN: Exactly, and that's why I

wanted to limit this for trial because we obviously

don't need to get into the issue of open and obvious

for the jury if they are only dealing with effectively

unavoidable.

MR. BARATTA: Judge, there are two theories

as to why the plaintiff fell. We know that the lot

was completely covered in ice and snow and unavoidable

because they she had to go to work. We know that.

But if you actually look at the testimony of

Shekani (ph), the plaintiff's employer who came out
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afterwards, he discovered that where plaintiff fell

there was an accumulation of water over a drain. He

took some sticks and he broke the ice over the drain

and freed the water, so to speak. This isn't a new

theory. This is in fact at the hearing for the motion

for SD defense counsel said, "She indicates it was

water and ice near a drain that she walked in that

caused her fall." This is from the transcript back in

June. This is what we argued against the motion for

summary disposition.

So --

THE COURT: But I did rule, I did rule it was

open and obvious. Ice and snow, if there's ice under

the snow, whether the ice accumulated there, it's

there. It wasn't remedied.

MR. BARATTA: I understand, but so the

Court's saying I'm not entitled to present an

alternate theory? In other words, she saw the open

and ice. We can admit that. But what she didn't see

was the standing water over the blocked drain. That's

not open and obvious, so the jury can determine that

and also I have an alternative argument.

MS. BURNSTEIN: Your Honor, that's amending

their complaint. The complaint was she fell during an

ice and snow covered parking lot.
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MR. BARATTA: This was all during discovery.

THE COURT: And it was open and obvious.

Whether there's water over the ice or not, it's still

open and obvious.

MR. BARATTA: So the only question is whether

it was unavoidable for purposes of trial.

THE COURT: Yes.

MS. BURNSTEIN: Thank you.

MR. BARATTA: Whether she had to go to work?

THE COURT: Yes.

MS. BURNSTEIN: And one more motion,

plaintiff's motion.

MR. BARATTA: This is our motion for two

things, to preclude reference to or evidence of

settlement as to T & J.

THE COURT: Your motion is granted that it is

not relevant.

MS. BURNSTEIN: Your Honor, the only thing I

want to know is we're still allowed to discuss their

liability pursuant to now it's nonparty fault. We

have no intention of referring to the settlement.

MR. BARATTA: Or the amount or the fact the

case settled.

MS. BURNSTEIN: We have no intention of doing

that.
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MR. BARATTA: Thank you, Judge. We have a

conference tomorrow.

THE COURT: Yes.

MS. BURNSTEIN: There's actually another part

of that motion.

THE COURT: Eastpointe is not a

consideration.

MR. BARATTA: They're out.

THE COURT: And not a consideration. And

there is no issues of nonparty at fault associated

with Eastpointe.

MS. BURNSTEIN: Absolutely.

THE COURT: We have a conference tomorrow.

It's our pretrial conference?

MS. BURNSTEIN: It is.

MR. BARATTA: Right.

THE COURT: Have we exchanged our jury

instructions?

MS. BURNSTEIN: We're actually meeting right

after this, your Honor. I prepared some for Counsel

to look and we're going to try to agree with some

stipulations before tomorrow as well.

THE COURT: We'll go through those things and

see where we are.

MR. BARATTA: We have doctors' depositions
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for the next week and a half, so we don't any

objections to address since they haven't occurred yet.

THE COURT: All right.

MR. BARATTA: Thank you.

MS. BURNSTEIN: Thank you.

(Proceedings concluded at 9:33 a.m.)

_ _ _
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STATEMENT OF ORDER APPEALED FROM 
 

 On February 26, 2019, the Court of Appeals upended decades of settled premises liability 

common law and case law in a two-to-one opinion and order, boldly and incorrectly suggesting 

“[i]t simply cannot be the law that a premises owner can render an all-encompassing hazard on the 

property ‘effectively unavoidable’ by claiming no one should come near the property.”  (Exhibit 

A, opinion and order from the Michigan Court of Appeals dated February 26, 2019) The majority 

of that Court suggested it “cannot be the law” despite the dissent’s clear and correct articulation of 

this Court’s binding precedent.  Respectfully, the majority’s suggestion of what the law “simply 

cannot be” is judicial overreach and a misinterpretation of this Court’s 20 year approach to the 

open and obvious doctrine and its limited exceptions.  Indeed, the Court of Appeals’ majority 

opinion conflicts with at least this Court’s opinions in Lugo v Ameritech, 454 Mich 512; 629 NW2d 

384 (2001), Perkoviq v Delcor Homes-Lake Shore Pointe, Ltd, 466 Mich 11; 643 NW2d (2002), 

and Hoffner v Lanctoe, 492 Mich 450; 821 NW2d 88 (2012), not to mention numerous published 

and unpublished opinions of the Court of Appeals. 

 The majority opinion and order appealed from quite simply redefines the open and obvious 

arithmetic by drastically enlarging the narrow exceptions (i.e., “special aspects”) that were 

discussed by this Court in its seminal decision, Lugo.  The Lugo decision, which accurately 

identified common law premises liability, has stood the test of time; that is, it stood the test of time 

until February 26, 2019 wherein a majority opinion improperly found that Lugo and its limited 

exceptions to the open and obvious doctrine “simply cannot be the law.”  Defendant-Appellant is 

appealing that opinion and order, and asking that this Court restore common law premises liability 

to what it has consistently and historically been, and find that the exceptions to the open and 

obvious doctrine are limited and inapplicable to the case at bar.  
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STATEMENT OF APPELLATE JURISDICTION 
 

 This Honorable Court has jurisdiction to hear and decide the Defendant-Appellant’s appeal 

pursuant to MCR 7.305(B)(5)(a) and (b).  This appeal is from a two-to-one decision of the Court 

of Appeals that affirms the trial court’s denial of the Defendant-Appellant’s motion for summary 

disposition brought pursuant to MCR 2.116(C)(10).  The Court of Appeals’ majority opinion 

conflicts with multiple Michigan Supreme Court decisions, is clearly erroneous and will cause 

material injustice. 

 
  

Appellant's Application for Leave to Appeal to the Michigan Supreme Court

00001a00001a████████████

G:  Appellant's Application for Leave to Appeal to the Michigan Supreme Court

000045a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



vi 
 

STATEMENT OF QUESTION PRESENTED FOR REVIEW 
 

I. WHERE A SNOW AND ICE CONDITION IN A COMMERCIAL 
PARKING LOT WAS OPEN, OBVIOUS AND KNOWN TO EXIST 
BY THE PLAINITFF PRIOR TO EXITING HER CAR, WAS THE 
CONDITION EFFECTIVELY UNAVOIDABLE?  
 
The trial court ruled:   No 
The Court of Appeals ruled:  No 
Defendant-Appellant responds: Yes 
Plaintiff-Appellee responds:  No 
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INTRODUCTION 
 
 This Court has in its prior decisions precisely summarized the problem presented in this 

appeal.  Hoffner v Lanctoe, 492 Mich 450, 821 NW2d 88 (2012).  In Hoffner, this Court 

summarized the question with which it was presented as follows: 

Michigan, being above the 42nd parallel of north latitude, is prone 
to winter. And with winter comes snow and ice accumulations on 
sidewalks, parking lots, roads, and other outdoor surfaces. 
Unfortunately, the accumulation of snow, ice, and other slippery 
hazards on surfaces regularly traversed by the citizens of this state 
results in innumerable mishaps and injuries each year. This case 
tests the extent of a premises owner's liability for one of those 
winter-related accidents. In this case, plaintiff recognized the danger 
posed by ice on a sidewalk, yet chose to confront the hazard in an 
ultimately unsuccessful effort to enter the premises. Plaintiff claims 
that the premises' owners should be liable for her injuries, while the 
premises' owners argue that they are not liable because plaintiff's 
accident occurred as the result of an ordinary, open and obvious 
condition. 
 

Id., at 454-455.  This Court in Hoffner “rejected plaintiff’s argument that the hazard in this case 

was effectively unavoidable because plaintiff had a business interest in entering the premises.”  

This appeal presents the identical problem, as the Plaintiff has complained she had a business 

interest in entering Grand Dimitres’ restaurant on February 26, 2014, a day upon which she slipped 

and fell in an allegedly icy parking lot while going to work.   

Yet, the Court of Appeals’ majority opinion turned a blind eye to Michigan Supreme Court 

precedent when it expanded the scope of the limited exceptions to the open and obvious doctrine.  

In truth, “this case is unremarkable both in its simplicity and its frequent occurrence in Michigan.”  

Id., at 455.  The facts themselves are not compelling or different than any of the many other snow 

and ice cases that this Court and the Court of Appeals has dismissed with frequency over the past 

20 or more years. 
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 What sets this case apart is the visceral attempts by the trial court, Court of Appeals and 

the Plaintiff to rip open the very limited and narrow exceptions to the open and obvious doctrine.  

That doctrine, which is rooted in common law and was explained in detail by this Court in Lugo v 

Ameritech, 464 Mich 512; 629 NW2d 384 (2001), permits a finding of a duty where there are 

“special aspects.”  Both in Lugo and as discussed by this Court in more recent decisions, the special 

aspects exceptions to the open and obvious doctrine are limited.  See, e.g., Hoffner, 492 Mich at 

468.  (“Unavoidability is characterized by an inability to be avoided, an inescapable result, or the 

inevitability of a given outcome.  Our discussion of unavoidability in Lugo was tempered by the 

use of the word “effectively,” thus providing that a hazard must be unavoidable or inescapable in 

effect or for all practical purposes.”) (emphasis in original)   

 Here, as with a number of other precedentially binding cases that were not followed by the 

majority, the Plaintiff had options that made the known icy condition of the subject parking lot 

avoidable.  Those options were never discussed or mentioned in the majority opinion, which is 

sufficient basis to reverse since those options are pivotal in determining whether special aspects 

existed a priori.  

The Defendant has argued a number of options the Plaintiff could have chosen, including, 

for example:  

1. Remain in her vehicle until the condition was remedied; 
2. Return to the property when the condition was resolved; 
3. Use her cell phone to call others for assistance; 
4. Park closer to one of two front doors; or 
5. Park parallel to one of the covered, cleared and salted sidewalks. 

 
Any one of those options is sufficient to defeat a special aspects claim because any one of them 

render the condition avoidable.  However, the Court of Appeals majority declined to follow Lugo, 

Hoffner, Perkovic v Delcor Homes-Lake shore Pointe, Ltd, 466 Mich 11; 643 NW2d 212 (2002), 
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and the plethora of other cases that warrant dismissal, and instead opted to find that those cases 

“simply cannot be the law.”  The majority, however, does not have the luxury of ignoring binding 

precedent, as the dissent points out.  Consequently, summary disposition should be granted to the 

Defendant and this case should be remanded for entry of a final dismissal order. 

STATEMENT OF FACTS 
 
Introduction 

 This is a standard, run-of-the-mill slip and fall on snow and ice case that has been 

needlessly complicated by diversions that have no business being discussed under the objective 

open and obvious doctrine.  Plaintiff-Appellee (hereinafter “Plaintiff”) slipped and fell on snow 

and ice as she walked from her vehicle into the restaurant at which she was employed as a waitress.  

The Plaintiff admitted she saw ice, snow and water allegedly covering the entire parking lot when 

she arrived and even before she got out of her vehicle.  Instead of parking closer to one of the three 

entrances to the restaurant, the Plaintiff chose to park 70 feet from the rear entrance.  In fact, there 

were many parking spots available that were closer to one of the entrances, including the two doors 

located at the front entrance where two co-workers had successfully entered prior to her arrival.  

The Plaintiff had other options at her disposal as well, as is discussed in more detail below.  The 

Plaintiff’s failure to exercise one of the many other options available to her does not create a duty 

to warn under the open and obvious doctrine. 

Factual Background  

The Plaintiff was a waitress working at Grand Dimitres restaurant for ten years prior to the 

subject incident.  (Exhibit B, deposition of Plaintiff, p. 19)  The Plaintiff routinely parked in the 

back parking lot, and did so on the morning of February 21, 2014.  She and her counsel insist that 

the weather that winter was very snowy, and that as a result, snow and ice accumulated in Grand 

Appellant's Application for Leave to Appeal to the Michigan Supreme Court

00001a00001a████████████

G:  Appellant's Application for Leave to Appeal to the Michigan Supreme Court

000049a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



4 
 

Dimitres’ parking lot.  Given that knowledge, the Plaintiff testified she was aware of the condition 

of the parking lot for at least two months prior the incident. (Exhibit B. p. 42)   

Specifically, Plaintiff testified she was aware that snow and ice “had been accumulating 

every day for two months.” (Exhibit B. p. 42) Indeed, she testified that although the snow would 

be plowed, she did not see the cement of the parking lot during the wintery months. (Exhibit B, p. 

42) That said, the Plaintiff admitted she was personally aware that an icy parking lot could be 

slippery as she had slipped in the same lot in the winter prior to this incident. (Exhibit B, p. 87) 

Even more telling, the Plaintiff was aware that another individual had fallen in the parking lot the 

day prior to her fall. (Exhibit B, p. 117) 

 On February 21, 2014, the Appellee arrived for work at approximately 5:50 a.m.  (Exhibit 

B, p. 30)  She saw another waitress’ (Deborah Buck’s) vehicle in the parking lot. (Exhibit B, pp. 

31-32)  The Plaintiff testified:  

Q.  Did you see the snow coming into the parking lot – 
A.  Yes. 
Q. –on the – let me just finish the question.  Did you see the snow 
coming into the parking lot? 
A.  Yes. 
Q.  Did you know it might be slippery in the parking lot? 
A.  Yes. 
 

(Exhibit B, p. 32)   

 At that moment, the Plaintiff was confronted with a number of different options.  While 

she claims that employees had to use the rear entrance, the record reveals that at least two Grand 

Dimitres’ employees used one of the two front entrances on February 21, 2014.  (Exhibit C, 

deposition of Deborah Buck, p. 22)  Thus, one option was to use the front entrance like her co-

workers did.  Another, related option was to park nearer the front door, which is covered and salted 

by the manager of Grand Dimitres, so as to avoid ice and snow altogether.  A third option that the 
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Plaintiff could have chosen, was to use the cell phone she had in her possession (Exhibit B, p. 46) 

and call either the restaurant to find out how Ms. Buck and Mr. Spear were able to successfully 

enter the restaurant, or, in the alternative, to call either the property manager, the restaurant 

manager or the snow removal company to request assistance.  Another option would have been for 

her to simply wait, given the above-freezing temperatures, for the ice to melt.  (Exhibit D, weather 

records)  Finally, the Plaintiff could have also simply gone home, informed her employer it was 

not safe for her to leave her car to get into the restaurant, and then return when it was “safe.” 

Although she knew the parking lot might be slippery, the Plaintiff did not choose any of 

those options.  Instead, she got out of her vehicle (where she was safe) to traverse the parking lot.  

(Exhibit B, p. 32) Furthermore, although she knew the parking lot might be slippery, knew she had 

a cell phone, knew there was a front parking lot available for use, knew there were two front 

doors available to use, and knew that her employer used salt to keep a portion of the sidewalk and 

front doors clear, she instead decided to exit her vehicle and walk across the lot she could see and 

admittedly knew was “dangerous.” (Exhibit B, p. 34) Even more telling, Plaintiff ultimately called 

a co-worker after her fall and requested that the co-worker open the front door of the restaurant for 

her, something she could have easily done before her fall. (Exhibit B, pp. 46, 101)  

Following the Plaintiff’s fall, her clothes were so wet because of her fall that she returned 

home to change them.  (Exhibit B, p. 46)  She then returned to work, parked in another spot, 

safely walked into the restaurant without incident, and completed her shift that day.  (Exhibit 

B, pp. 49-50) She also worked the following day.  Given the multiple successful attempts to go 

inside the restaurant by Plaintiff and Grand Dimitres’ employees and customers, it is clear that the 

“slippery” parking lot was absolutely avoidable by the Plaintiff even after she refused to exercise 

the alternative options she had. 
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Procedural History 

 The Defendant filed a motion for summary disposition in the trial court.  (Exhibit E, motion 

for summary disposition; Exhibit F, reply brief on motion for summary disposition)  The bases of 

the motion for summary disposition, which was brought at the end of discovery pursuant to MCR 

2.116(C)(10), was the open and obvious doctrine and possession and control.  The trial court found 

that the snow, ice and water upon which the Plaintiff allegedly fell was open and obvious but 

contained special aspects. The trial court also denied the other basis of the Defendant’s motion, 

that it was not in possession and control.  (Exhibit G, trial court order; Exhibit H, transcript from 

hearing on motion for summary disposition) 

 The Defendant filed an application for leave to appeal to the Court of Appeals after the 

trial court denied its motion.  (Exhibit I, application for leave to appeal)  The application for leave 

was unanimously granted by the Court, and the Defendant’s brief on appeal and reply brief on 

appeal followed in short order.  (Exhibit J, brief on appeal; Exhibit K, reply brief on appeal)  Oral 

argument in the Court of Appeals was held on September 6, 2018.  (Exhibit L, Court of Appeals 

docket, entry 50)   

 The Court of Appeals’ opinion and order (hereinafter “majority opinion”), concurring 

opinion and opinion concurring in part and dissenting in part (hereinafter “dissenting opinion”) 

were issued on February 26, 2019.  (Exhibit A; Exhibit M, concurring opinion; Exhibit N, opinion 

concurring in part and dissenting in part)  As is noted supra, the majority opinion cites binding 

precedent from this Court and the Court of Appeals, but improperly applies and outright refuses 

to acknowledge that this area of law is well settled: “It simply cannot be the law that a premises 

owner can render an all-encompassing hazard on the property ‘effectively unavoidable’ by 

claiming that no one should come near the property.”  Notably, the Defendant did not make the 
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argument that no one should visit the premises; instead, the Defendant focused on the other options 

the Plaintiff had to enter the premises safely based upon the record evidence.1   

 The concurring opinion that was issued in this matter attempts to distinguish the case law 

of this Court and the Court of Appeals.  The concurrence, particularly when discussing Bullard v 

Oakwood Annapolis Hosp., 308 Mich App 403, 864 NW2d 591 (2014), states the plaintiff there 

“had several means to avoid the icy condition.”2  As is discussed above, and analyzed in greater 

detail infra, the Plaintiff here also had several means to avoid the icy condition. 

 Of the three opinions, the dissent was the only one that focused on what the binding law is 

and not what it should be.  It analyzed precedent, worked through analogous factual situations and 

arrived at a conclusion that was consistent with both.  The dissent lacked a clear desire to justify a 

conclusion, as both the majority opinion and the concurring opinion objectively seem to do.3  

 The Defendant filed a motion for reconsideration and highlighted three bases: 

1. The Court of Appeals incorrectly described the location of the fall in an attached picture 
within its opinion, an error which limited the areas the Plaintiff could have parked and 
options she had to avoid the icy condition. 

 
2. The majority erred in failing to adhere to binding precedent from both this Court and 

Michigan Supreme Court precedent related to “effectively unavoidable.”  Indeed, by 
                                                 
1 This is not to say that the issue of Plaintiff leaving the premises altogether without exiting her vehicle was not 
discussed at oral argument.  To be fair, the issue was raised at oral argument after counsel received a question from 
the panel related to that very issue.  And while that certainly is an option that was available to the Plaintiff as binding 
precedent from this Court has held, Hoffner, 492 Mich 450, the Defendant chose not to rely only upon that one option 
during oral argument.  Thus, it is unfair and incongruent for the Defendant’s argument to be thematically phrased as 
“no one should come near the property.” 
2 The Defendant actually disputes outright the concurrence’s suggestion that the plaintiff in Bullard had “several 
means to avoid the icy condition.”  As the Court in Bullard stated, “Part of [plaintiff’s] property maintenance duties 
included testing the hospital’s five generators, which Bullard did on a monthly basis.  One of the generators is located 
on the hospital roof and is not easy to access – servicing it required Bullard to climb an indoor ladder to reach the 
roof, open a hatch, cross a stone walkway, scale another ladder, cross a metal catwalk to the generator, and finally 
walk across three 2 x 8 planks to reach the generator’s control panel.  The planks, which are the only way to reach 
the control panel, are not secured and are approximately 5 to 6 feet above the roof.”  What the plaintiff actually 
had in Bullard were options that he could have chosen to avoid going where he subjectively felt compelled to go, 
which is discussed in more detail, infra. 
3 In addition to commenting on the fact that the state of the law in Michigan “simply cannot be,” the concurring opinion 
demonstrates obvious frustration with the law in this area: “And no one – at least not yet – has suggested that plaintiff 
should have worn a jet pack or come to work hours early and salted the parking lot herself so that when she returned 
for her shift the dangerous conditions would have abated.” 
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suggesting that “[i]t simply cannot be the law that a premises owner can render an all-
encompassing hazard on the property ‘effectively unavoidable’ by claiming no one 
should come near the property” the majority drastically expanded the limited 
exceptions to the open and obvious doctrine.   

 
3. The majority was distracted by Court of Appeals and Michigan Supreme Court 

precedent that employees are not obligated to encounter open and obvious conditions 
and instead failed to focus on the many alternatives the Plaintiff had to avoid the icy 
condition. 

 
(Exhibit O, motion for reconsideration)  The Defendant’s motion was denied, again on the basis 

of a two-to-one decision.  (Exhibit P, order denying reconsideration)  This appeal has followed. 

LAW AND ARGUMENT 

 The Plaintiff clearly had alternative options on February 21, 2014 that made the icy parking 

lot avoidable.  Those options, which are based upon binding precedent from this Court and the 

Court of Appeals included: 

1. Remain in her vehicle until the condition was remedied; 
2. Return to the property when the condition was resolved; 
3. Use her cell phone to call others for assistance; 
4. Park closer to one of two front doors; or 
5. Park parallel to one of the covered, cleared and salted sidewalks. 

 
The focus implemented by the trial court and the Court of Appeals was not to review what the 

Plaintiff could have done but focused, improperly, on what she did.   

The proper analysis under the open and obvious doctrine absolutely requires the Court to 

view the evidence objectively to determine whether there were alternatives to encountering an 

allegedly dangerous condition.  Here, there were alternatives, but neither the trial court nor the 

Court of Appeals discussed why or how they were inadequate despite the record evidence.  As the 

Defendant has consistently argued throughout this matter, the icy parking lot was avoidable given 

the numerous options the Plaintiff had available to her and, therefore, this Court should accept the 

present application to address those and reverse the trial court and Court of Appeals’ orders.  
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I. Standard of Review 
 

A motion under MCR 2.116(C)(10) tests the factual sufficiency of the complaint. In 

evaluating a motion for summary disposition brought under this subsection, a trial court considers 

affidavits, pleadings, depositions, admissions, and other evidence submitted by the parties, MCR 

2.116(G)(5), in the light most favorable to the party opposing the motion. Maiden v Rozwood, 461 

Mich 109, 120, 597 NW2d 817, 823 (1999). Where the proffered evidence fails to establish a 

genuine issue regarding any material fact, the moving party is entitled to judgment as a matter of 

law. MCR 2.116(C)(10); MCR 2.116(G)(4). Quinto v Cross & Peters Co, 451 Mich 358, 547 

NW2d 314 (1996). 

The application for leave to appeal to the Michigan Supreme Court must show that, “…in 

an appeal of a decision of the Court of Appeals, (a) the decision is clearly erroneous and will cause 

material injustice, or (b) the decision conflicts with a Supreme Court decision or another decision 

of the Court of Appeals.” MCR 7.305(B)(5). The Michigan Supreme Court reviews de novo the 

trial court’s decision to grant or deny summary disposition. McDonald v Farm Bureau Ins Co, 480 

Mich 191, 196-97, 747 NW2d 811, 815 (2008) (citation omitted). In making this determination, 

the Court reviews the entire record to determine whether defendant was entitled to summary 

disposition. Maiden, 461 Mich at 118. When reviewing a grant of equitable relief, an appellate 

court will set aside a trial court’s factual findings only if they are clearly erroneous, but whether 

equitable relief is proper under those facts is a question of law that an appellate court reviews de 

novo. Blackhawk Dev Corp v Village of Dexter, 473 Mich 33, 40, 700 NW2d 364 (2005). 
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II. Recitation and Analysis of Michigan Premises Liability Law 
 

Michigan premises liability law is well-known given that it arises out of the common law 

and, to the extent it was necessary, has been well-defined by this Court in recent years.  Pertinent 

to the discussion here, the open and obvious doctrine was clarified by this Court in Lugo v 

Ameritech, 464 Mich 512; 629 NW2d 384 (2001).  While Lugo is seminal premises liability law, 

and therefore a recitation of its facts and analysis is likely rote, its correct application is of critical 

importance to the present matter.   

In Lugo, the plaintiff “was walking through a parking lot… when she apparently stepped 

in a pothole and fell.”   Id., at 514.  The plaintiff testified that she was not paying attention to where 

she was walking because she was focused on a truck that was in the parking lot.  The defendant 

moved for summary disposition which was granted by the trial court but reversed by the Court of 

Appeals.  This Court reversed the holding of the Court of Appeals and reinstated the trial court’s 

order.   

Typically, Lugo is cited more for the standard to ascertain whether a condition is open and 

obvious.  Whether the condition at issue was open and obvious is not in dispute in this appeal.  

Indeed, Plaintiff has not cross-appealed the trial court’s ruling that the icy parking lot she knew 

was icy was open and obvious.  Thus, there is no need to delve into what constitutes an open and 

obvious condition. 

However, Lugo also provides the standard for the exceptions to the open and obvious 

doctrine, that is, what “special aspects” of an open and obvious condition create a duty to warn 

when one would otherwise not exist.  The Court eloquently explained this in its opinion as follows: 

“[T]he general rule is that a premises possessor is not required to protect an invitee from open and 

obvious dangers, but, if special aspects of a condition make even an open and obvious risk 
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unreasonably dangerous, the premises possessor has a duty to undertake reasonable precautions to 

protect invitees from that risk.”  Id., at 517.   

To determine what special aspects of a condition there are that render an open and obvious 

condition unreasonably dangerous, the Court provided the following examples: 

An illustration of such a situation might involve, for example, a 
commercial building with only one exit for the general public where 
the floor is covered with standing water.  While the condition is open 
and obvious, a customer wishing to exit the store must leave the 
store through the water.  In other words, the open and obvious 
condition is effectively unavoidable.  Similarly, an open and 
obvious condition might be unreasonably dangerous because of 
special aspects that impose an unreasonably high risk of severe 
harm.  To use another example, consider an unguarded thirty foot 
deep pit in the middle of a parking lot.  The condition might well be 
open and obvious, and one would likely be capable of avoiding the 
danger.  Nevertheless, this situation would present such a substantial 
risk of death or severe injury to one who fell in the pit that it would 
be unreasonably dangerous to maintain the condition, at least absent 
reasonable warnings or other remedial measures being taken.  In 
sum, only those special aspects that give rise to a uniquely high 
likelihood of harm or severity of harm if the risk is not avoided will 
serve to remove that condition from the open and obvious danger 
doctrine.   

 
Id., at 518-19.  Applying the doctrine to a common, everyday pothole at issue in that case, the Lugo 

Court dismissed the plaintiff’s complaint because there was no finding of special aspects. 

 The next case to take particular focus on the issue of specials aspects was this Court’s 

opinion in Hoffner v Lanctoe, 492 Mich 450, 821 NW2d 88 (2012).  This Court in Hoffner was 

presented with an incredibly similar situation as it has once again been faced with here: 

Michigan, being above the 42nd parallel of north latitude, is prone 
to winter. And with winter comes snow and ice accumulations on 
sidewalks, parking lots, roads, and other outdoor surfaces. 
Unfortunately, the accumulation of snow, ice, and other slippery 
hazards on surfaces regularly traversed by the citizens of this state 
results in innumerable mishaps and injuries each year. This case 
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tests the extent of a premises owner's liability for one of those 
winter-related accidents. In this case, plaintiff recognized the danger 
posed by ice on a sidewalk, yet chose to confront the hazard in an 
ultimately unsuccessful effort to enter the premises. Plaintiff claims 
that the premises' owners should be liable for her injuries, while the 
premises' owners argue that they are not liable because plaintiff's 
accident occurred as the result of an ordinary, open and obvious 
condition. 
 

Id. at 454-455.  The Court recognized the rather banal nature of the facts and circumstances that 

led the litigants to the Hall of Justice.  “In may regards, this case is unremarkable both in its 

simplicity and its frequent occurrence in Michigan.  Yet there has been some confusion 

surrounding the application of the open and obvious doctrine to wintry conditions.”  Id., at 

455.  (Emphasis added).  

 Thus, this Court accepted the defendant’s application for leave to appeal to take the 

opportunity to clarify the interplay between the open and obvious doctrine and snow and ice 

conditions, and in so doing, analyzed specifically what “special aspects” make an open and 

obvious condition otherwise unreasonably dangerous.  The Court began its analysis by recognizing 

that “[p]erfection is neither practicable nor required by the law….”. Id., at 460.  Thus, people 

remain responsible for taking reasonable precautions for their safety, which is the impetus behind 

the open and obvious doctrine.  Id.  The open and obvious doctrine “is an objective standard, 

calling for an examination of the objective nature of the condition of the premises at issue.”  Id.  

(Internal quotations and citations omitted). Quoting Lugo, this Court reiterated that when 

determining whether a condition contains special aspects, “it is important to maintain the proper 

perspective which is to consider the risk posed by the condition a priori, that is, before the incident 

involved in a particular case.”  Id., quoting Lugo, 464 Mich at 518 n. 2. 

 When, as here, wintry conditions are found to be open and obvious, “premises owner’s 

duties are considerably narrowed.”  Id., at 464.  This Court utilized the Court of Appeals’ decisions 
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in Joyce v Rubin, 249 Mich App 231; 642 NW2d 360 (2002); Corey v Davenport College of 

Business (On Remand), 251 Mich App 1; 649 NW2d 392 (2002);  and Robertson v Blue Water Oil 

Co, 268 Mich App 588; 708 NW2d 749 (2005)4 to elucidate when “effectively unavoidable” 

special aspects arise.   Id., at 465-468.  Then, in its discussion and application of the relevant law, 

the Court found that “[u]navoidability is characterized by an inability to be avoided, an inescapable 

result, or the inevitability of a given outcome.”  Id., at 468.  In choosing to use “effectively” to 

further define unavoidability, this Court further recognized that an open and obvious hazard “must 

be unavoidable or inescapable in effect or for all practical purposes.”  Id.  (Emphasis in original) 

 On that basis, the Court found that the icy condition, located directly in front of the 

defendant’s only entrance was open and obvious and did not contain special aspects so as to impose 

a duty on the defendant.  In response to the very arguments that have been set forth in this case by 

the plaintiff, trial court and Court of Appeals (i.e., the Plaintiff had a particular pecuniary interest 

in using the premises), this Court stated the following: 

We reject these conclusions permitting recovery for a typical hazard 
confronted under ordinary circumstances as inconsistent with the 
law of this state regarding the duty owed to invitees and premises 
owners' resultant liability for injuries sustained by invitees. The law 
of premises liability in Michigan provides that the duty owed to an 
invitee applies to any business invitee, regardless of whether a 
preexisting contractual or other relationship exists, and thus the 
open and obvious rules similarly apply with equal force to those 
invitees. 
 

Id., at 469.  (Emphasis added) However, the Court did not stop there.  “Perhaps what is most 

troubling regarding the theory of liability advanced by plaintiff is that it would result, if upheld, in 

                                                 
4 In discussing Robertson, the Court specifically addressed another issue of incredible importance to the present matter.  
The plaintiff in Robertson was attempting to enter a gas station by the only available means when he slipped and fell 
on the icy and snowy parking lot.  The Court of Appeals reversed a finding of summary disposition in that matter.  In 
discussing the Court of Appeals’ rationale in Robertson, this Court made specific note that “to the extent that 
Michigan courts in Robertson or otherwise alluded to a new breed of business invitee protection, we disavow 
that reasoning as inconsistent with traditional principles of premises liability law.”  Id., at 472. (Emphasis added) 
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an expansion of liability by imposing a new, greater duty than that already owed to invitees.”  Id., 

at 470.   

By providing that a simple business interest is sufficient to constitute 
an unquestionable necessity to enter a business, thereby making any 
intermediate hazard “unavoidable,” plaintiff's proposed rule 
represents an unwarranted expansion of liability. It would, in effect, 
create a new subclass of invitees consisting of those who have a 
business or contractual relationship. Such a rule would transform the 
very limited exception for dangerous, effectively unavoidable 
conditions into a broad exception covering nearly all conditions 
existing on premises where business is conducted. Such a rule would 
completely redefine the duty owed to invitees, allowing the 
exception to swallow the rule. This proposed rule appears to be an 
erroneous extrapolation of the basic principle that invitees are owed 
a greater duty of care than licensees or trespassers. Simply put, 
Michigan caselaw does not support providing special protection to 
those invitees who have paid memberships or another existing 
relationship to the businesses or institutions that they frequent above 
and beyond that owed to any other type of invitee. Neither 
possessing a right to use services, nor an invitee's subjective need or 
desire to use services, heightens a landowner's duties to remove or 
warn of hazards or affects an invitee's choice whether to confront an 
obvious hazard.  To conclude otherwise would impermissibly 
shift the focus from an objective examination of the premises to 
an examination of the subjective beliefs of the invitee. 
 

Id., at 470-471.  (Emphasis added). That is, without a doubt, precisely what the Plaintiff, trial court 

and Court of Appeals have thus far accomplished in this case. 

 Indeed, in this case the Plaintiff has argued that her status as an employee of Grand 

Dimitres created the unavoidable condition she was “required” to confront.  The Hoffner Court 

has a direct response to the Plaintiff’s argument.  In examining this Court’s ruling in Perkoviq 

v Delcor Homes-Lake Shore Pointe Ltd., which involved a slippery condition on a roof that the 

plaintiff argued he had to encounter because of his job, this Court stated the following: 

The unreasonableness of a hazard remains the touchstone for 
permitting recovery under the “special aspects” exception to the 
open and obvious doctrine. For example, in Perkoviq v. Delcor 
Homes–Lake Shore Pointe Ltd., the plaintiff's employment in the 
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construction business necessitated that he work around a slippery 
condition while preparing to paint a partially constructed home. 
Unfortunately, the plaintiff slipped on ice or frost; he pursued a 
premises liability claim against the general contractor. This Court 
unanimously concluded that the open and obvious doctrine barred 
recovery and that no special aspects existed with regard to a typical 
slippery condition occasioned by the presence of snow and ice. 
Relevant here, it cannot be said that compulsion to confront a hazard 
by the requirement of employment is any less “avoidable” than the 
need to confront a hazard in order to enjoy the privileges provided 
by a contractual relationship, such as membership in a fitness club. 
Perkoviq illustrates that an overbroad understanding of effective 
unavoidability cannot undermine the historical parameters of the 
limited duty owed when the condition is open and obvious. 
 

Id., at 471-472.  Given the analysis and legal authority it weighed and as is described above, this 

Court in Hoffner determined that even though the plaintiff was forced to confront ice when she 

wanted to enter the defendant’s premises, and even though there were no alternative means to enter 

the defendant’s premises, the ice was not only open and obvious, but it contained no special aspects 

that made the condition unreasonably dangerous.  Judgment was thus entered for the defendant. 

III. Application of this Court’s Legal Authority 

In this case, we must review the condition of the premises before the Plaintiff’s fall 

occurred to determine whether it contained special aspects.  According to the Plaintiff, the entire 

parking lot was covered in ice.  (Exhibit B, page 42)  However, her employer used salt at the front 

entrances to clear snow and ice from the area.  (Exhibit B, page 34)  The Plaintiff was asked by 

her employer to park in the rear of the lot and enter the back door; however, two employees utilized 

reasonable care for their own safety and entered the front door on the morning the Plaintiff fell.  

(Exhibit B, p. 40)  When the Plaintiff arrived at work that morning, she was in her car, parked in 

the lot, and knew there was ice on the parking before she got out.  (Exhibit B, p. 32)  While she 

was in her car, she knew she had her cell phone with her, but did not use it to call for help or to 
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find out how the people she knew were inside the restaurant were able to gain access.  (Exhibit B, 

p. 46)   

Under the above factual circumstance, it is evident that the icy parking lot did not contain 

special aspects as the condition was absolutely avoidable.  First, as was discussed in Hoffner and 

held in Perkovic, the Plaintiff’s employment alone did not require her to enter the restaurant.  This 

is true because she was not effectively trapped inside of her vehicle.  She could have used her 

vehicle to move it to a different location, including, as the dissenting opinion suggested, anywhere 

in Michigan.  But, most importantly, she could have used it to move closer to the salted front doors.  

She chose not to do that.  She instead chose to exit her vehicle.  That fact alone does not under any 

circumstances require that the defendant be held liable for her eventual fall.   

In reality, the Plaintiff, understanding that there was ice in the parking lot, could and should 

have investigated each of the three entrances to the restaurant.  She should have done so, in an 

exercise of reasonable care for her well-being, as required under Michigan law.  If she had done 

so, consistent with Michigan common law, she could have avoided the condition altogether by 

either parking in the front parking lot nearer the two front doors where her employer had placed 

salt or, she could have parked parallel to one of the two front doors, exited her vehicle onto the 

salted and covered sidewalk near the two front doors, and entered the restaurant. 

Plaintiff surely will argue that she did not have a key to either front door.  Again, this is of 

no theoretical or practical consequence to this matter.  Michigan law in its purest form requires 

only another avenue of entrance for the open and obvious doctrine to apply.  However, in this case, 

the Plaintiff had her cell phone and could have used it to call to gain entrance to the restaurant, as 

she did after her fall.   
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In fact, while sitting in her car the Plaintiff, consistent with applicable case law, could have 

used her cell phone to call her co-workers to find out how they successfully got into the restaurant.  

Barch v Ryder Transp Services, unpublished Michigan Court of Appeals decision, decided October 

20, 2016 (docket no. 327914).5  (Exhibit Q) 

These are the options the Plaintiff had before she got out of her vehicle.  They are the 

options that individually are sufficient to find that there were no special aspects to the icy condition 

on February 21, 2014.  Collectively, they are a formidable grouping of alternatives that bankrupt 

the Plaintiff’s argument that she was forced to encounter the icy parking lot upon which she was 

eventually injured.  However, they were not mentioned by either the majority or concurring 

opinions, which is an unusual and unfortunate unforced error that the Defendant respectfully 

requests this Court remedy. 

IV. Responding to the Majority Opinion 

It is anticipated that the Plaintiff will respond to the present application with full-throated 

support for the majority and concurring opinions.  The majority opinion, as discussed above, fails 

to address the options the Plaintiff had to avoid the icy parking lot.  That is certainly the primary 

failure of the Court of Appeals’ majority opinion. 

However, the majority opinion engages in some judicial activism when it states “[i]t simply 

cannot be the law that a premises owner can render an all-encompassing hazard on the property 

‘effectively unavoidable’ by claiming no one should come near the property.”  (Exhibit A). In that 

one sentence, the Court disregarded the above alternatives argued by the Defendant, but also 

disregarded Michigan Supreme Court precedent.  While the undersigned has never had the honor 

                                                 
5 This Michigan Court of Appeals unpublished opinion is being cited as there is no other published opinion of which 
the Defendant is aware that has found that the availability of a cell phone provides yet another option a plaintiff can 
utilize to avoid an open and obvious condition. 

Appellant's Application for Leave to Appeal to the Michigan Supreme Court

00001a00001a████████████

G:  Appellant's Application for Leave to Appeal to the Michigan Supreme Court

000063a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



18 
 

of being an appellate judge, it is presumed that there is necessarily some weighing of record 

evidence that goes into rendering an opinion and order.  Thus, disregarding options such as those 

proffered by the Defendant can be forgiven and rectified by this Court.  However, rendering an 

opinion that flies in the face of not one, but at a minimum two Michigan Supreme Court opinions 

that address this very issue is troubling.   

At its basic level, this case presents a Plaintiff that was not trapped in her car.  She had gas, 

keys, a cell phone and everything else necessary to leave the parking spot she chose and could go 

literally anywhere else she wanted.  To put it in much more simpler terms, the Plaintiff’s entrance 

was allegedly blocked in this matter.  Juxtaposing that situation with the example in Lugo, where 

the only exit was blocked, that difference alone should have been enough to enter judgment in 

favor of the Defendant.   

However, Lugo is not the only Michigan Supreme Court decision that was discounted by 

the majority opinion.  The majority also failed to distinguish in any way this Court’s Hoffner 

decision.  And, not to put too fine a point on it, Hoffner answers all of the questions and concerns 

that are presented by this case, and requires entry of judgment in favor of the Defendant.  Hoffner 

addresses the employment situation here, addresses the duty owed to invitees and specifically 

refuses to create a heightened duty for those that have contractual or other relationships on the 

premises.  To rule as the Court of Appeals has, the Hoffner Court notes, “would impermissibly 

shift the focus from an objective examination of the premises to an examination of the 

subjective beliefs of the invitee.”  Hoffner, 492 Mich at 471.  In short, the Michigan Court of 

Appeals has attempted previously to render an opinion just like the one attached as Exhibit A, and 

this Court has not once, but twice refused it to pass muster.  See, e.g., Hoffner and Perkoviq.  This 

Appellant's Application for Leave to Appeal to the Michigan Supreme Court

00001a00001a████████████

G:  Appellant's Application for Leave to Appeal to the Michigan Supreme Court

000064a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



19 
 

application should be accepted and the Court of Appeals opinion and order should be reversed in 

hopes that the third time is the charm.   

V. Responding to the Concurring Opinion 

The concurring opinion, which by its own admission is a response to the dissenting opinion, 

takes an interesting view of the case law cited herein.  For example, the dissenting opinion raises 

the matter of Bullard v Oakwood Annapolis Hosp, 308 Mich App 403; 864 NW2d 591 (2014).  In 

the concurring opinion, it states, “In [Bullard], the injured party, who was not employed at the 

subject premises, had several means to avoid the icy condition.”  (Exhibit M)  However, a 

dissection of Bullard reveals that not to be the case. 

In Bullard, the plaintiff was a contractor working at Annapolis Hospital and on a monthly 

basis was required to inspect its five generators as a part of his job duties.  As this Court explained, 

“One of the generators is located on the hospital roof and is not easy to access — servicing it 

required Bullard to climb an indoor ladder to reach the roof, open a hatch, cross a stone walkway, 

scale another ladder, cross a metal catwalk to the generator, and finally walk across three 2 x 8 

planks to reach the generator’s control panel.  The planks, which are the only way to reach the 

control panel, are not secured and are approximately 5 to 6 feet above the roof.”  Id., at 406.  Thus, 

Bullard did not have “several means to avoid the icy condition” and instead he was “required” to 

go through a maze of ladders and walkways until he eventually came to three planks that were “the 

only way to reach the control panel.”  Id.  Accordingly, the concurring opinion mistakenly 

conflated the path that Bullard was “required” to take with the options that Bullard had available 

to him a priori to avoid the condition altogether. 

Accordingly, when discussing whether the ice on the three planks contained special 

aspects, the Court explained as follows: 
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Here, the ice on which Bullard slipped was not effectively 
unavoidable.  In fact, the opposite is true: Bullard had ample 
opportunity to avoid the ice.  He confronted the ice after making 
multiple decisions, any one of which he could have decided 
differently and thus avoided the hazard.  Bullard was clearly aware 
of the potential risks of inspecting the generator on February 23, 
because he asked the hospital staff to clear the stone pathway and 
wood planks on February 22.  He arrived at Oakwood between 4:00 
a.m. and 4:30 a.m. on February 23 — a time when it was still dark.  
Rather than wait until daylight, Bullard chose to inspect the 
generator at this early hour, when it was dark and cold.  When he 
opened the hatch to the roof, he saw that the pathways to the 
generator had been cleared of snow, as he had asked.  As noted, the 
path to the generator involved a walk across multiple surfaces: a 
stone walkway, another ladder, a metal catwalk, and the 2 x 8 
planks.  Bullard chose to traverse each of these, before eventually 
slipping on the ice, falling, and suffering injury. 
 Accordingly, Bullard’s fall was the end result of choices he 
made that could have been made differently.  In no way was he 
“effectively trapped” by the ice — he consciously decided to put 
himself in a position where he would face the ice.  After informing 
the hospital staff of the roof’s snowy condition, Bullard could have 
refused to inspect the generator the next day, and instead waited 
until the weather improved — the inspection was a monthly 
occurrence and not necessitated by an emergency.  On February 23, 
he could have waited to inspect the generator until later in the 
morning, when daylight might have alerted him to the possible 
hazards of doing so. When he reached the roof, he could have turned 
back — but he did not.  He could have returned inside at any point 
on his journey to the generator — at the stone walkway, at the 
second ladder, at the catwalk — and sought assistance.  And, again, 
because his job duties entailed monthly inspections, he had the 
option of speaking with his employer or to the hospital staff — as 
he did on February 22 — regarding the conditions on the roof.   
 In sum, there is nothing inescapable or inevitable about 
Ballard’s accident.  His argument to the contrary, which is that he 
was required to face the ice by virtue of his employment is 
unavailable, and similar arguments have been rejected by the 
Michigan Supreme Court.  His job duties did not mandate that he 
encounter an obvious hazard.   
 Bullard could have made different choices that would have 
prevented him from encountering the ice, and the ice was 
accordingly not effectively unavoidable.  The trial court’s ruling that 
the ice could be shown to be effectively unavoidable was wrong. 
 

Id., at 412-414 
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 In the concurring opinion, this analysis is missing.  True, the Plaintiff alleges she had to 

encounter the icy parking lot in this case because of her employment.  However, that is not the 

beginning and end of the discussion according to this Court’s precedent.  This Court has 

consistently stated that a discussion of the options that confront a Plaintiff prior to the incident 

must be ascertained when making a decision on the issue of special aspects.  The concurring 

opinion (and indeed even the majority opinion) did not do that.  However, what makes the 

concurring opinion even more concerning is the fact that it merely states “in this case plaintiff was 

an employee and had to report to work on the morning she was injured” as the basis for 

distinguishing Bullard.   

 In fact, the concurring opinion is comparing apples and oranges.  The concurring opinion 

mistakenly used the Bullard Court’s analysis of the options available to the plaintiff there and 

compared it only to the Plaintiff’s subjective statement that she was “required” to encounter the 

open and obvious condition.  Instead, to properly follow Bullard’s analysis, the concurring opinion 

should have compared the a priori options the Plaintiff had here to the a priori options that Bullard 

had.  Had the concurring opinion done so, it would have come to the correct conclusion that the 

icy condition did not contain special aspects.   

 The concurring opinion also addresses this Court’s decision in Perkoviq v Delcor Homes-

Lake Shore Point, Ltd, 466 Mich 11; 643 NW2d 212 (2002), in an attempt to distinguish it from 

this case.  In Perkoviq, the plaintiff was a painting subcontractor.  His job required him to paint 

the second floor of a home that was under construction.  A portion of the roof was icy, the plaintiff 

knew it, and encountered the situation regardless of that knowledge.  The plaintiff fell, injured 

himself, and subsequently filed suit against the premises owner.  The trial court granted summary 

disposition to the defendant on open and obvious grounds.  The plaintiff appealed and the Court 

Appellant's Application for Leave to Appeal to the Michigan Supreme Court

00001a00001a████████████

G:  Appellant's Application for Leave to Appeal to the Michigan Supreme Court

000067a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



22 
 

of Appeals reversed.  The defendant then filed an application for leave to this Court, which 

reversed in part and reinstated the order granting summary disposition. 

 In so doing, this Court noted that the case “presents a classic example of an open and 

obvious danger in the premises liability setting.”  Id., at 16.    The Court engaged in an analysis of 

the condition, and found that it was not only open and obvious, but that it did not contain special 

aspects. 6  Id., at 19-20.   

 The concurring opinion utilizes the simple yet effective analysis in Perkoviq to suggest that 

it is distinguishable on the basis of possession and control: “Here, the defendant-landowner, not 

the restaurant’s owner or his employees, was responsible for maintenance of the parking lot.  

Accordingly, defendant had no basis to conclude that the restaurant would take the ‘appropriate 

precautions.’”  (Exhibit M)  However, this is a distinction without a difference as it is irrelevant 

who is responsible for maintaining the premises when determining if a condition has special 

aspects.   

 In fact, the dissenting opinion did not raise Perkoviq to suggest the condition did not 

contain special aspects because of the entity that was in possession and control; on the contrary, 

the dissenting opinion presumably raised Perkoviq to demonstrate that an employee that faces an 

open and obvious condition cannot prevail simply because her employment subjectively “requires” 

her to encounter it.  Thus, the concurring opinion’s attempts at distinguishing Perkoviq fail because 

it is distinguished on grounds that have no impact on the case at hand.  It is further worth 

mentioning that the concurring opinion, when discussing this Court’s decision in Perkoviq, did not 

discuss the implication that employment alone does not create a special aspect. 

  

                                                 
6 Note, the Court found as such despite the fact that the plaintiff’s employment was the impetus for him encountering 
the icy rooftop.   
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VI. The Impact of Lymon v Freedland on the Present Case 

In 2016, the Court of Appeals issued the opinion in the matter of Lymon v Freedland, 314 

Mich App 746; 887 NW2d 456 (2016).  In that matter, the plaintiff worked as a home health care 

aide for the defendant’s mother.  On January 4, 2013, the plaintiff arrived at the defendant’s home 

for her scheduled shift.  She had on at least one prior occasion attempted to drive into the 

defendant’s inclined driveway and “bottomed out.”  As such, she parked on the street and 

attempted to walk up the driveway.  The driveway was described by plaintiff to be covered in snow 

with ice built-up underneath.  The plaintiff testified that she could distinguish the driveway and 

the yard, but that should could not walk on the yard because of the incline.  Halfway up the 

driveway, the plaintiff slipped, fell and injured herself.  After initiation of the claim by plaintiff 

and discovery, the defendant moved for summary disposition, same was denied by the trial court 

and it entered judgment in favor of the plaintiff pending resolution of the defendant’s appeal of the 

trial court’s open and obvious decision.   

The Court of Appeals found that the condition of the driveway was open and obvious.  

However, when determining whether there were special aspects, the Court of Appeals found they 

existed.  Without detailed analysis of Perkoviq, and while distinguishing Hoffner, the Court of 

Appeals ruled that “there was a question of fact as to whether plaintiff was compelled to confront 

the hazardous risk posed by the snowy and icy conditions at the Freedland home.  A reasonable 

juror could conclude that, unlike the plaintiff in Hoffner, plaintiff in this case did not have a choice 

about whether to confront the icy conditions.  As a home healthcare aide, plaintiff did not have the 

option of abandoning her patient, an elderly woman who suffered from dementia and Parkinson’s 

disease.”  Id., at 763-764. 
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Here, as the dissenting opinion observed, the implication of Lymon is as follows: 

Thus, implicit in the Lymon Court holding is that employees 
generally do have the option to decline to report for work when the 
circumstances are deemed too hazardous.  But for public policy 
reasons, some jobs, due to their importance dealing with the safety 
and well-being of others, will effectively remove from the employee 
the “option” of not reporting for work, despite the attendant 
compulsion of confronting hazardous risks.   
 

(Exhibit N)7  However, the dissenting opinion found that this case is “easily distinguishable from 

Lymon because the ramifications of plaintiff not reporting to work at the restaurant are not 

comparable to those of the home healthcare worker in Lymon not reporting to work.”  (Exhibit N, 

p. 4).  

 And, in fact, this analysis, even assuming arguendo that Lymon was decided correctly, is 

accurate.  The plaintiff in Lymon was faced with the impossible, and potentially life-altering option 

of encountering a dangerous condition herself or, in the alternative, jeopardize the life of her 

patient.  Respectfully, the Plaintiff here did not face that type of life choice.  The Plaintiff here was 

aware that another server was already in the restaurant.  (Exhibit B, pp. 31-32)   Presumably, she 

also knew that serving Grand Dimitres’ customers was not a matter of life or death as compared 

to the difficult decision presented in Lymon.  For these reasons, the Lymon decision has no impact 

on the open and obvious analysis required.  Accordingly, this Court should accept the Defendant’s 

application, reverse the Court of Appeals’ opinion and order and remand with instructions to enter 

judgment in the Defendant’s favor. 

  

                                                 
7 Note, as does the Defendant, the dissenting opinion questioned whether the Lymon decision was correctly decided 
given the case law that has been discussed herein.  (Exhibit N, n. 3) 
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CONCLUSION AND RELIEF REQUESTED 

 This Court has previously recognized that “the accumulation of snow, ice, and other 

slippery hazards on surfaces regularly traversed by the citizens of this state results in innumerable 

mishaps and injuries each year.”  The Court of Appeals’ opinion in this case poses a genuine risk 

of degrading the common law of this State and the binding principles of this Court’s precedent, 

thereby forcing open the floodgates to needless litigation that is contrary to the rule of law. 

 The more reasoned approach is to follow this Court’s precedent.  There, the answers to the 

very questions presented by this case have already been decided; yet, those answers were ignored 

by the trial court and Court of Appeals.  They were discarded, in fact, because a majority of the 

Court of Appeals panel felt that this Court’s precedent, “simply cannot be the law.”  If only it were 

that simple. 

 This Court stands to ensure that the law of this State, through legislative action, established 

precedent and common law, has meaning.  That meaning, this Court’s authority, binding precedent 

and justice cannot be shooed away because of the Court of Appeals’ feelings on what is and is not 

the law.  There must be something more required, and where there is a lack of substantive and 

articulated reasoning, established rules of justice must prevail and impart a predictable resolution.  

The Court of Appeals disagreed with this legal stronghold.  That simply cannot be the law. 

 
Respectfully Submitted by: 
 
 
SEGAL MCCAMBRIDGE SINGER & MAHONEY 

 
By /s/ Eric P. Conn     
ERIC P. CONN (P64500) 
STEPHANIE B. BURNSTEIN (P78800) 
Attorneys for Appellant -Defendant  
29100 Northwestern Highway, Ste. 240 
Southfield, MI  48034 

Dated:  June 3, 2019          (248) 994-0060 
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ARGUMENT 
 

 In her answer to the Defendant-Appellant’s (“Sage’s”) application for leave to appeal, the 

Plaintiff-Appellee (“Plaintiff”) takes a precarious path that is more treacherous than the alleged 

“snow, ice and water covered parking lot” in which she fell when claiming that the condition was 

effectively unavoidable.1  Plaintiff significantly stretches the truth when suggesting that Sage’s 

has not argued she could park elsewhere (including in the front lot) to avoid the open and obvious 

condition.  Plaintiff further relies upon unpublished case law without explaining why she does not 

rely upon the published cases and binding precedent of this Court to further her unfounded 

allegations, in violation of MCR 7.215(C)(1).  Finally, Plaintiff pontificates about how this Court 

“should” abandon stare decisis apparently in favor of something more forgiving to her than this 

Court’s precedent provides.  Relief must be granted in favor of Sage’s to preserve this Court’s 

binding and time-honored decisions. 

I. The Plaintiff significantly stretches the truth to support her claims 
 

The Plaintiff has alleged, incorrectly, that only during Sage’s motion for reconsideration 

in the Court of Appeals did it “argue that plaintiff could have parked in ‘front’ of the ‘plaza.’”  In 

Paragraph 12 of Sage’s motion for summary disposition it stated:  

[Plaintiff] could have parked in the front lot (where the owners of 
Grand Dimitre’s salted the sidewalks and where chef, Robert Spear, 
parked).  ([Plaintiff’s deposition], pg. 34, 40).  After she fell, 
[Plaintiff] was able to traverse the parking lot and reach the front 
door. ([Plaintiff’s deposition], pg. 46)  Both Debra Buck and Robert 
Spear were able to walk across the parking lot and gain entrance to 
the building without issue.  ([Plaintiff’s deposition], pg. 34-35) 

 
See Sage’s Application, Exhibit F, page 3, paragraph 12.   

                                                 
1 Note, Plaintiff’s continues the farce that the “entire” parking lot was covered in snow and ice despite admitting in 
her trial testimony (for which she obtained leave from the Court of Appeals to preserve) that she could not see the 
entire lot. 
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Meanwhile, in Sage’s Application for Leave to Appeal to the Court of Appeals, Sage’s 

argued as follows: 

She could have parked in the front lot – where the owners of Grand 
Dimitre’s salted the sidewalks and where chef, Robert Spear, 
parked.  ([Deposition of Plaintiff, pp. 34, 40])  Both Debra Buck 
and Robert Spear were able to walk across the parking lot and 
gain entrance to the building without issue.  ([Deposition of 
Plaintiff], pp. 34-35) 
 

See Sage’s Application for Leave to Appeal, Exhibit I, page 10. (emphasis in original) 

Again in Sage’s Brief on Appeal in the Court of Appeals, it argued verbatim as it did in its 

Application for Leave to Appeal: 

She could have parked in the front lot – where the owners of Grand 
Dimitre’s salted the sidewalks and where chef, Robert Spear, 
parked.  ([Deposition of Plaintiff, pp. 34, 40])  Both Debra Buck 
and Robert Spear were able to walk across the parking lot and 
gain entrance to the building without issue.  ([Deposition of 
Plaintiff], pp. 34-35) 
 

See Sage’s Brief on Appeal, Exhibit J, page 11. (emphasis in original) 

 Why would the Plaintiff go to such great lengths to misrepresent the arguments that Sage’s 

made before coming to the Michigan Supreme Court for relief?  What other arguments has Plaintiff 

stretched, misrepresented or misconstrued in hopes of misleading this Court into an improper 

ruling? 

 The answer to the former requires a clairvoyance that neither Sage’s nor its counsel 

possess.  However, the answer to the latter is: several.  First, Plaintiff suggests employees were 

required to use only the rear parking lot.  However, she failed to mention on page 13 of her brief 

that Chef Robert Spear and Debra Buck used the front door on the day she fell, when suggesting 

that the Court of Appeals’ analysis is “supported by the record.”  See Sage’s Application for Leave 

to Appeal, Exhibit B, page 34.  In fact, even after her fall the Plaintiff was able to go back to work 
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and gain entrance to the restaurant without incident.  See Sage’s Application for Leave to Appeal, 

Exhibit B, page 46.  Plaintiff fails to provide this Court that information when suggesting that the 

record supports her version of the events.  It clearly does not. 

 Plaintiff also suggests that the record supports her theory because she “would have been 

unable to enter through the front door, because she did not have the key” at page 13 of her brief.  

Yet, Plaintiff fails to advise this Court that she in fact did enter the front door: “…I called to the 

restaurant when I got to the front door where Debra Buck answered.  She opened up the front door 

for me.  I went inside….”  Sage’s Application for Leave to Appeal, Exhibit B, page 46. 

 Finally, Plaintiff cites to Mr. Shkouhani’s testimony for the proposition that he testified the 

entire surface was covered in water and ice at page 13 of her brief.  On top of describing water and 

ice only around the drain in the back parking lot, Mr. Shkoukani testified that there was no ice 

where he parked his car.  Sage’s Application for Leave to Appeal, page 35.  He also testified that 

he did not recall any ice or snow in the front parking lot.  Exhibit R, deposition of Thomas 

Shkouhani, page 39.  Again, Plaintiff has not explained why she completely misconstrued the 

record evidence and represented Mr. Shkouhani’s testimony about the condition of the premises 

as something it was not; however, it is clear that she has done it consistently with an intent that 

leaves nothing to the imagination. 

II. Plaintiff prefers to ignore precedent in favor of non-binding opinions 
 

In its Application for Leave to Appeal to this Court, Sage’s relied upon and discussed in 

significant detail this Court’s decisions in Lugo v Ameritech, 454 Mich 512; 629 NW2d 384 

(2001), Perkoviq v Delcor Homes-Lake Shore Pointe, Ltd., 466 Mich 11; 643 NW2d 212 (2002), 

and Hoffner v Lanctoe, 492 Mich 450; 821 NW2d 88 (2012), in support of its position that this 

Court’s precedent was undermined by the Court of Appeals.  Plaintiff chose note to reference, 
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discuss or even mention Perkoviq or Lugo in her brief.  While Plaintiff does cite Hoffner, she cites 

it only for black letter law and provides no analysis of its decision.  Note, Sage’s filed the present 

application based upon MCR 7.305(B)(5)(a) and (b), and cited the above cases as the basis for its 

grounds on appeal.  Plaintiff’s failure to acknowledge those cases is a tacit admission that the Court 

of Appeals has inexplicably undermined this Court’s precedent in an indefensible manner.   

Instead of dealing with the actual issue at bar, Plaintiff instead cited non-binding, 

unpublished Michigan Court of Appeals decisions.  MCR 7.215 states in relevant part as follows: 

An unpublished opinion is not precedentially binding under the rule 
of stare decisis.  Unpublished opinions should not be cited for 
propositions of law for which there is published authority.  If a party 
cites an unpublished opinion, the party shall explain the reason for 
citing it and how it is relevant to the issues presented.  A party who 
cites an unpublished opinion must provide a copy of the opinion to 
the court and to opposing parties with the brief or other paper in 
which the citations appears. 
 

MCR 7.215 applies to this Court via MCR 7.305.   

 In her answer to Sage’s Application for Leave to Appeal, Plaintiff does not provide an 

explanation for the reason for citing the unpublished opinions referenced in her brief, and on that 

basis alone, her brief is nonconforming pursuant to MCR 7.305(F).  At a minimum this Court 

should strike pages 12 and 13 which reference said cases, and exhibits F and G. 

 Regardless, the unpublished cases that Plaintiff cites are distinguishable by this Court’s 

precedent.  Plaintiff cites Ehrler for the proposition that an “all-encompassing” condition as being 

one that is effectively unavoidable.  What Plaintiff fails to understand is that the plaintiff in Ehrler 

had no options but to encounter the condition, whereas, she had numerous options, all of which 

would have allowed her to successfully avoid the ice in the Grand Dimitre’s parking lot.  See 

Sage’s Application for Leave to Appeal, pp. 2, 8.   
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 Equally unpersuasive is the Plaintiff’s reliance on Van Wynsberghe.  Plaintiff cites that 

matter for the proposition that employment alone can make a condition effectively unavoidable.  

As this Court has found in Perkoviq and the Court of Appeals found in the published decision of 

Bullard v Oakwood Annapolis Hosp., 308 Mich App 403; 864 NW2d 591 (2014)2, employment 

alone (unless the job requires what amounts to a life or death situation3) does not mutate an open 

and obvious danger into one that is automatically unavoidable.  Plaintiff fails to establish (or 

reference) the life or death circumstances that were present in Lymon, that require a similar result 

here. 

III. Plaintiff pontificates, as did the Court of Appeals, as to what the law should be 
instead of focusing on what the law actually is 

 
This appeal arises out of the Court of Appeals statement that “it simply cannot be the law” 

that an alleged all-encompassing hazard is effectively unavoidable.  The dissenting opinion, as 

does Sage’s application for leave, provides a clear and cogent rationale for why the majority’s 

analysis is misguided.  Not to be outdone by the Court of Appeals, Plaintiff states in her brief at 

page 13 as follows: 

In too many post-Lugo cases, the courts have decided that a specific 
risk was “avoidable” by looking at why the plaintiff was on, or 
approaching, the premises and then concluding that the reason was 
insufficient to render the situation “unavoidable.”  This sort of 
decision-making should be outside the purview of the courts under 
common law. 
 

 Plaintiff’s point, as was the Court of Appeals’ majority’s point, is that this Court’s binding 

precedent is wrong because, essentially, it puts the cart before the horse.  Plaintiff is advocating 

                                                 
2 Note, Bullard is another extremely important decision for this Court to evaluate given the issues in the case at bar.  
Plaintiff did not cite, reference, mention or discuss that case her in answer. 
3 See, Lymon v Freedland, 314 Mich App 746; 887 NW2d 456 (2016), which the dissenting opinion called into 
question. 
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for a change in this Court’s analysis of premises liability law, which is the very reason this 

application must be accepted.  Change on the level that the Court of Appeals and Plaintiff are 

requesting requires a thorough vetting by this Court, to harmonize the proposed change to the state 

of the law.   

 Indeed, this Court must look at the Court of Appeals’ decision because it upends stare 

decisis.  “Stare decisis is generally the preferred course because it promotes the evenhanded, 

predictable, and consistent development of legal principles, fosters reliance on judicial decisions, 

and contributes to the actual and perceived integrity of the judicial process.”  Robinson v City of 

Detroit, 462 Mich 439; 613 NW2d 307 (2000).   

This is not to say that stare decisis is the only guiding principle in this appeal; however, it 

is important.  The Court of Appeals’ decision avoids an analysis of decades’ worth of precedent 

that establishes whether a condition on land is open and obvious.  Were this Court not to take up 

the present matter, premises liability law would not be “evenhanded, predictable” or consistent.  

Id. 

This is no clearer than in the Plaintiff’s own statement above, where she implores what this 

Court “should” be doing instead of what it “is” and “has been” doing.  The same can be said for 

the Court of Appeals when it declared what “simply cannot be the law.”  Certainly, stare decisis 

should not be “applied mechanically to forever prevent the Court from overruling earlier erroneous 

decisions.”  Id.  However, this Court has previously established a standard for when stare decisis 

should be overruled, and neither the Court of Appeals nor the Plaintiff have held to that standard.  

Id.  See also, Ligons v Crittenton Hosp., 490 Mich 61; 803 NW2d 271 (2011), (Where a plaintiff 

“has not argued why [the Court] should veer away from the stare decisis course” this Court is well 

within its right to decline to revisit the historical cases which guide its predictable conclusion.). 
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In this case, stare decisis has been turned on its head by the Court of Appeals, with an assist 

from the Plaintiff, despite a massive void rationalizing that departure.  Numerous opinions from 

this Court should have but did not guide the Court of Appeals in making an evenhanded, 

predictable and consistent ruling.  This Court, standing as the last Court of recourse, should 

recognize the errors that have been made and grant Sage’s Application for Leave to Appeal. 

CONCLUSION 

 Sage’s has taken a path to this Court that was established by the Michigan Court Rules and 

created by this Court to avoid injustice that stems from an improper and unpredictable application 

of law.  Sage’s has relied upon three primary cases to support its argument that the Court of 

Appeals’ majority opinion violates the time-honored principles of stare decisis; yet, there is a large 

swath of cases that are impacted by its decision. 

 The Court of Appeals’ decision erodes the impact and import of this Court’s decision in 

Lugo and, at last check, the 761 Michigan cases that cite it.  In fact, it takes the intentionally narrow 

circumstances that give rise to “special aspects” that avoid application of the open and obvious 

doctrine and creates a new standard that is inapposite of the decision in Lugo, and Bullard, and 

Perkoviq, and Hoffner, and many, many others.  In the face of all of those opinions where this 

Court actually created the rule of law or sanctioned it, the Court of Appeals finds that “it simply 

cannot be the law” that an invitee with options to avoid the allegedly dangerous icy condition of a 

parking lot is precluded from recovery in tort.  

 Ultimately, it is this Court’s decision whether an icy parking lot, where the Plaintiff was 

not trapped, is effectively unavoidable.  It is this Court’s opinion that matters when it comes to 

whether the special aspects exceptions should be narrow, as they have historically been, or if they 

should be broad as the Plaintiff and Court of Appeals’ argue they should.  But, if we use stare 
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decisis as our guide in this case, as both the Court of Appeals and Plaintiff should have done but 

did not do, it is evident that this Court has never sanctioned the type of wholesale changes they 

seek.   

 Plaintiff, to support her campaign for change, has taken to misleading this Court of what 

the record actually says, in some instances shockingly so.  The Court of Appeals in its concurring 

opinion took to discussing jet packs to make this Court’s precedent appear ridiculous and Plaintiff 

joined in that fun in her brief.  Yet, neither the Court of Appeals nor the Plaintiff take to discussing 

the legal precedent upon which this Court’s decision must be based and that their results-centric 

analysis ignores.  It is apparently easier to mislead and poke fun than to use logic and discourse to 

come to a reasoned conclusion.  The reasons why Plaintiff uses those tactics says more about what 

result this case should bring than the hollow arguments and citations she has provided this Court.   

Respectfully, Sage’s asks the Court to stand behind its precedent and decades of deliberate 

decision-making and grant its Application for Leave to Appeal.  

Respectfully Submitted by: 
 
 
SEGAL MCCAMBRIDGE SINGER & MAHONEY 

 
By /s/ Eric P. Conn     
ERIC P. CONN (P64500) 
STEPHANIE B. BURNSTEIN (P78800) 
Attorneys for Appellant -Defendant  
29100 Northwestern Highway, Ste. 240 
Southfield, MI  48034 

Dated:  July 15, 2019          (248) 994-0060 
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PROOF OF SERVICE 

 The undersigned certifies that she served a copy of Defendants-Appellants Sage’s 

Investment Group, LLC’s Reply to Plaintiff-Appellee’s Answer to Defendant-Appellant’s 

Application for Leave to Appeal, upon the attorneys of record of all parties to the above cause via 

True-Filing, the Court’s e-filing system, on July 15, 2019. 

      /s/ Robyn A. Goldberg     
      Robyn A. Goldberg 
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Ayman Shkoukani
March 23, 2017

586-468-2411
Carroll Court Reporting

1 (Pages 1 to 4)

Page 1

                   STATE OF MICHIGAN
       IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
                Plaintiff,
     vs.                   Case No. 2016-001819 NI
                           HON. EDWARD A. SERVITTO
SAGE'S INVESTMENT GROUP, LLC, a
Michigan limited liability company, and
T&J LANDSCAPING & SNOW REMOVAL, INC., a
Michigan corporation,
                Defendants.
____________________________

     The Deposition of AYMAN SHKOUKANI,
     Taken at 25800 Northwestern Highway, Suite 400,
     Southfield, Michigan,
     Commencing at 2:05 p.m.,
     Thursday, March 23, 2017,
     Before Lisa M. Fix, CSR-3121.

Page 2

1 APPEARANCES
2

3 CHRISTOPHER R. BARATTA, ESQ.
4 BARATTA & BARATTA
5 120 Market Street
6 Mount Clemens, Michigan 48043
7      Appearing on behalf of the Plaintiff.
8

9 STEVEN R. GABEL, ESQ.
10 THE HANOVER LAW GROUP
11 25800 Northwestern Highway, Suite 400
12 Southfield, Michigan  48975
13      Appearing on behalf of the Defendant, T&J Landscaping.
14

15 MARK W. STEINER, ESQ.
16 SEGAL MCCAMBRIDGE
17 39475 13 Mile Road, Suite 203
18 Novi, Michigan  48337
19      Appearing on behalf of the Defendant, Sage's.
20

21 JAMES MOLLOY, ESQ.
22 SECREST WARDLE
23 2600 Troy Center Drive
24 Troy, Michigan  48007
25      Appearing on behalf of the Witness.
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Page 4

1 Southfield, Michigan
2 Thursday, March 23, 2017
3 2:05 p.m.
4                 *       *       *
5                       AYMAN SHKOUKANI,
6      was thereupon called as a witness herein, and after
7      having first been duly sworn to testify to the truth,
8      the whole truth and nothing but the truth, was
9      examined and testified as follows:

10                 MR. BARATTA:  The record will reflect that
11      this is the deposition of Tom Shkoukani, taken
12      pursuant to Notice, to be used for all purposes
13      consistent with the Michigan Court Rules.
14                 My name is Chris Baratta, and I represent
15      Donna Livings.  How are you?
16                 THE WITNESS:  Very good.
17                 MR. BARATTA:  Good.  Have you ever had a
18      deposition before?
19                 THE WITNESS:  No.
20                 MR. BARATTA:  Okay.  A few ground rules.
21      When I ask you a question, I'm going to ask that you
22      give me a verbal response, yes, no, not uh-huh, uh-uh,
23      or nodding or shaking your head, because this lady to
24      your right, she's writing everything down --
25                 THE WITNESS:  Okay.
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Page 5

1                 MR. BARATTA:  -- okay?  Okay?
2                 THE WITNESS:  Sounds good.  Yeah, okay.
3                 MR. BARATTA:  That's the first rule.  If
4      you don't remember something, if you don't know
5      something, that's an acceptable answer.
6                 THE WITNESS:  Okay.
7                 MR. BARATTA:  I'm only interested in what
8      you know or don't know.  If you want to take a guess,
9      let me know that you're guessing at something, okay?

10                 THE WITNESS:  Okay.
11                 MR. BARATTA:  If you don't understand what
12      I'm asking you, let me know that you don't understand
13      me.
14                 THE WITNESS:  Okay.
15                 MR. BARATTA:  All right?  And if you need
16      to take a break at any time, we can take a break.
17                 THE WITNESS:  Yeah.
18                 MR. BARATTA:  If there's a question that's
19      pending, though, I'm going to ask you to answer the
20      question before you go on your break.
21                 THE WITNESS:  Okay.
22                 MR. BARATTA:  All right.  Terrific.
23                 May I call you Tom?
24                 THE WITNESS:  Yes.
25                 MR. BARATTA:  Thank you.

Page 6

1                         EXAMINATION
2 BY MR. BARATTA:
3 Q.   What is your full name, please?
4 A.   Ayman Shkoukani.
5 Q.   All right.  And your address?
6 A.   19203 Rose Garden Street, Roseville, Michigan, 48066.
7 Q.   Your date of birth?
8 A.   04-13-67.
9 Q.   Coming up soon.

10 A.   Uh-huh.  Yeah.
11 Q.   Fifty?
12 A.   Fifty, yeah.
13 Q.   You'll be 50 soon?
14 A.   Yeah.
15 Q.   Nice.
16                 Were you born in the United States?
17 A.   No.
18 Q.   Born in Palestine?
19 A.   Yeah.  Yes.
20 Q.   When did you come here?
21 A.   Um, I think like 1998, '97, something like this.
22 Q.   Okay.  Did you graduate from high school?
23 A.   Back home.
24 Q.   Okay.  Any education or training beyond high school?
25 A.   Well, I did like electrician in high school.

Page 7

1 Q.   Okay.
2 A.   So I used to work electrician.
3 Q.   In Palestine?
4 A.   Palestine, yeah, and I work here, too.
5 Q.   Okay.  Were you ever employed as an electrician in the
6      United States?
7 A.   Yes.
8 Q.   Any other education, schooling besides your high
9      school and your vocational training to be an

10      electrician in Palestine?
11 A.   No.
12 Q.   Okay.  Are you currently employed?
13 A.   Yes.
14 Q.   Where are you employed?
15 A.   Right now I'm employed with Dominion Technology Group.
16 Q.   Dominion Technology Group?
17 A.   Yes.
18 Q.   And what is that?
19 A.   We build machines for the Chrysler and GM.  So I work
20      electrician for the building the machine.
21 Q.   Are you an owner of that company?
22 A.   No.
23 Q.   Just an employee?
24 A.   Just an employee, yeah.
25 Q.   And how many hours a week do you work there?

Page 8

1 A.   Well, normal hours, 40 hours, but usually like
2      50 hours pretty much.
3 Q.   How long have you been working for this company?
4 A.   Um, well, I used to work before I bought the
5      restaurant.
6 Q.   Okay.
7 A.   I work there like around seven years, and when I
8      bought the restaurant I quit, and I just went back
9      recently, like last year.

10 Q.   About 2016?
11 A.   In January 2016, yeah.
12 Q.   So if I understand some of the records that I've
13      reviewed already, just to save a little bit of time,
14      you bought the restaurant, Grand Dimitri's in
15      approximately 2004, correct?
16 A.   Yes.
17 Q.   Okay.  And did you buy that with anyone in particular?
18 A.   Me and my brother.
19 Q.   Your brother's name is?
20 A.   Jamal Shkoukani.
21 Q.   You guys are 50/50?
22 A.   Yes.  Well, I mean we have like partner, like my other
23      brother, like, you know, ten percent, five percent,
24      you know, just like share in the whole family, but me
25      and my brother are the one who work in it.
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Page 9

1 Q.   You guys are actually the operators?
2 A.   Yeah.
3 Q.   And so from 2004 until 2016, approximately, your
4      full-time job was at the restaurant?
5 A.   Grand Dimitri's, yes.
6 Q.   And what were your specific job duties at the
7      restaurant?  Were they manager in charge of
8      everything, or were you, you know, in the kitchen,
9      were you in the front of the house?

10 A.   Well, I'm in charge like pretty much everything.
11      Jamal, he used to do like all the paperwork.
12 Q.   Okay.
13 A.   He used to work like two days a week, and, you know,
14      like do the paperwork and all the other stuff.
15 Q.   So you were the guy who was hands-on every day being
16      the manager?
17 A.   Yes.
18 Q.   You oversaw the kitchen?
19 A.   Yes.
20 Q.   You did the food ordering?
21 A.   Yes.
22 Q.   No liquor license?
23 A.   No.
24 Q.   You directed someone to do the waitresses schedules --
25 A.   Yes.

Page 10

1 Q.   -- or you did them yourself?
2 A.   Well, sometime like we have a head waitress, sometime
3      we don't.  So if we had a head waitress she do it, if
4      we don't, I do it.  But we don't change the schedule,
5      you know, like recently, so we make a schedule and
6      it's good for the whole -- the whole time, unless, you
7      know, somebody requests time off or somebody quit, you
8      know --
9 Q.   Okay.

10 A.   -- we change it.
11 Q.   And you would also handle any customer complaints or
12      issues that would arise?
13 A.   Yes.
14 Q.   Okay.  I'm going to go to 2014 -- the 2013-2014
15      winter.  Your duties were those that you just
16      described, they were the same back then, too, right?
17 A.   What is it, I'm sorry?
18 Q.   Meaning you were a manager of your restaurant at that
19      same time period?
20 A.   Yes.
21 Q.   We're here to talk about a fall Donna Livings had on
22      the property, 25001 Gratiot in Eastpointe.  That fall
23      was February 21st of 2014.  Are you aware of that
24      incident?
25 A.   Yes, sir.

Page 11

1 Q.   Okay.  How did you become aware of that incident?
2 A.   Well, I -- you know, I come in, I used to go the
3      restaurant everyday at 9:00 o'clock.  So when I went
4      there on that day, she told me I fell in the parking
5      lot, and, um, I went home and I change my clothes.  I
6      said okay, I mean where did you fell?  She said in the
7      back building.  So I -- she said it's like a lot of
8      water right now, it's puddle of water right now over
9      there.  So I said okay, let me take a look, see what's

10      going on.  And I went there, it was like a lot of
11      water.  The city drain line, it was like a block, like
12      the water doesn't drain.  So I look at it, and I said
13      well, it looks like it's got drain line not taking the
14      water.  So I went back to the restaurant, I grabbed
15      sticks and I try to like, you know, tried to find the
16      hole for the city water.
17 Q.   So you poked the sticks in the drain?
18 A.   I poke the stick in the drain, and it's like, you
19      know, five minutes everything is done.
20 Q.   So you actually found -- there was maybe some debris
21      or leaves in there, or something like that that
22      clogged the drain?
23 A.   I think it was like the leaves, and there was a little
24      -- like a little ice, because it used to like get very
25      cold and like at nighttime, and like warm weather in

Page 12

1      the morning.  So it's like, you know, how they shovel
2      the ice, they put them against the wall.  When it gets
3      warm, you know, the water started dripping.
4 Q.   Runoff?
5 A.   Runoff.  And when it freeze at nighttime it's like,
6      you know, a lot of frozen water.
7 Q.   Yes.
8 A.   So I think like the night before, I mean I'm not
9      hundred percent remember, but I think it was like a

10      nice warm weather, so it melt like a lot of the ice,
11      so it's like filling up with water, and the water
12      doesn't go nowhere.  And I asked Donna, I said don't
13      you see all the water in there?  Why you parking
14      there?  I mean the water was like a little bit too
15      high.  It was up to the --
16 Q.   Ankle?
17 A.   Yeah, very much.  So actually when I drain it, I mean
18      I soak my foot.  And it wasn't like cold weather, I
19      couldn't remember it was cold weather on that day.
20 Q.   Did you notice any snow in the parking lot that
21      morning?
22 A.   Um, snow, no.  It wasn't snowing before, like I think
23      two days before or three days before.
24 Q.   Not whether it was -- not whether it was snowing or
25      precipitating, did you notice any snow in the parking
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Page 13

1      lot that morning that she told you she fell?
2 A.   No, like where she fell it was water.
3 Q.   Was there anyplace in the parking lot where there was
4      snow or ice that you observed?
5 A.   Um, I couldn't really remember, no.
6 Q.   You remember water, correct?
7 A.   Yes.
8 Q.   You do not remember if there was snow or ice that
9      morning; is that correct?

10 A.   I remember, like I think like the drain line, the city
11      line, it was like covered with ice, you know, leaf
12      plus ice.  Because like, you know, when you get the
13      warm weather the top like start melting and the bottom
14      still like frozen, like, you know, it's going to take
15      awhile to melt, but it was like -- I think it was a
16      sheet of ice underneath -- underneath the water.  So
17      when she stepped like from her car to the water, it
18      was like a little ice underneath the water.  You
19      understand?
20 Q.   Yes, I do.
21                 How big was the sheet of ice under the
22      water, do you know?
23 A.   No, I don't know, but it wasn't like thick, because
24      when I grabbed the stick I broke it and it just --
25      like I said, within two minutes it's all down.

Page 14

1 Q.   Do you have any recollection of whether or not you
2      observed any snow or ice, other than the ice you
3      described around the drain, in the parking lot that
4      morning?
5 A.   Um, I couldn't remember, no.
6 Q.   Okay.  What did Donna tell you about her fall?  Did
7      she tell you why she fell, or how she fell, anything
8      like that?
9 A.   Um, not really.  She said it's slippery where I park,

10      and when I ask her, I said I mean it's like full of
11      water, why you park there?  Because the first waitress
12      when she come in, which is Debbie, I think she tried
13      to park there, and when she saw it was a lot of water
14      she move her car and she moved back to the side where
15      there's no water.  The first waitress.
16 Q.   Did Donna park in the area of the parking lot where
17      she was supposed to?
18 A.   Yeah.  Yeah.
19 Q.   Do you see -- I'm going to show you a copy of
20      Exhibit 1 in Miss Livings' deposition.  This
21      photograph, do you recognize this area in this
22      photograph?
23 A.   Yes, that's pretty much like where -- yeah.
24 Q.   Is that where the employees are supposed to park?
25 A.   Yeah, I mean the whole thing, like around the whole

Page 15

1      wall.
2 Q.   That wall?
3 A.   Yeah, but this area in here, this is the drain line.
4 Q.   Where the X is circled --
5 A.   Yeah.
6 Q.   Okay.  Is the drain?
7 A.   So all the water, you know, when get the water if the
8      drain is not there, like everything is going low.
9 Q.   Everything slopes down toward the drain?

10 A.   Yeah, very much.  So that's like where it was like the
11      water, the puddle of water.
12 Q.   Okay.
13                 MR. GABEL:  Could you just ask where he put
14      his finger when he said this is where they park?  I
15      just want to clarify the record for that.
16                 MR. BARATTA:  Sure.  I think he put his
17      finger, correct me if I'm wrong, he was pointing
18      against the wall that we see in the photograph there,
19      the wall -- it's the white brick wall that we see
20      towards the top of the photograph.
21                 MR. GABEL:  Yeah, more toward the right
22      side --
23                 MR. STEINER:  Yeah.
24                 MR. GABEL:  -- of the photo?
25                 MR. BARATTA:  Correct.

Page 16

1                 MR. GABEL:  Right to -- it's the one toward
2      the right side of the photo?
3                 MR. BARATTA:  Correct.
4                 MR. GABEL:  Thank you.
5                 MR. MOLLOY:  Away from the building?
6                 THE WITNESS:  Yes.
7 BY MR. BARATTA:
8 Q.   The X circled is where -- roughly where the drain is
9      that you just described?

10 A.   Yes.
11 Q.   And do you recall, do you see that rectangle here in
12      the photograph?  This rectangle --
13 A.   Yes.
14 Q.   -- that's drawn in?
15 A.   Yes.
16 Q.   Do you have a memory of where Donna parked her car
17      that day?
18 A.   Um, not really, because when I come in she actually --
19      like when she fell she got all her clothes wet, so she
20      went home, change her clothes and come back.  So I
21      didn't see like Donna wet or anything.
22 Q.   And she finished her shift, right?
23 A.   Yes, she worked full shift.  That's what I asked, do
24      you need anything?  Do you have to go to the clinic or
25      anything?  She said no, I'm fine, I don't have
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1      anything.
2 Q.   Did she work for you for a long time?
3 A.   Yes.
4 Q.   About ten years?
5 A.   Well, I mean she was working for me since we bought
6      the place, so she was an employee when I bought the
7      place.
8 Q.   Okay.  So from roughly 2004 to 2014?
9 A.   Yeah.

10 Q.   Was she a good waitress?
11 A.   Yes.
12 Q.   Good employee?
13 A.   Yes.
14 Q.   Are you aware of any witnesses to Donna's fall?
15 A.   Um, no, I don't think anybody see her fall.
16 Q.   Did you talk to anybody else about Donna's fall?
17 A.   Um, what do you mean, like --
18 Q.   Like did you talk to Debbie Buck about Donna's fall?
19      Did you talk to your brother about Donna's fall?  Did
20      you talk to Jim Sage?
21 A.   Not really.  Like I say, she make it like there's
22      nothing going on.  She fall, she change her clothes.
23      It wasn't like -- it wasn't like a big deal, you know
24      what I'm saying?  It was like okay, fell down with the
25      water, I went home and I changed my clothes.

Page 18

1 Q.   Do you remember if she worked the next day?
2 A.   Yes, she did.
3 Q.   Did she work her whole shift?
4 A.   Yes.
5 Q.   Did she work after that?
6 A.   No, that's when she said I think I might go to the
7      clinic and check on my back.
8 Q.   And that was her last day of work?
9 A.   Yep, it was.  It was Friday and Saturday, so she work

10      a Friday and Saturday.
11 Q.   Okay.  But getting back to my question.  You don't
12      recall having any conversations with anyone else
13      besides Donna about Donna's fall; is that correct?
14 A.   Um.
15 Q.   I mean I know you talked with your attorney.
16 A.   Yeah, can you repeat the question again?
17 Q.   Sure.  Aside from talking to Donna about the fall, do
18      you have any memory of talking with anyone else about
19      Donna's fall?
20 A.   Not like in the same time, no.  I ask the waitress,
21      you know, what's going on, what happen?  And, you
22      know, like they said it's like puddle water there and
23      she park in the middle of it and she say she fell.
24      Nobody see her if she fell, but all the other
25      waitress, when they see the water they kind of move

Page 19

1      like to the other side and park a little bit away from
2      the water.
3 Q.   So when you say they, the waitresses, who are you
4      referring to?
5 A.   Well, there is, you know, her and Debbie, the one she
6      used to open, they come in at 6:00 o'clock.
7 Q.   Yeah.
8 A.   I think there's another two waitress, they come in at
9      9:00 o'clock, Maria and Sandy, they come in around

10      9:00 o'clock.
11 Q.   Okay.
12 A.   Who else?  The bus girl she used to work, she come in
13      at 7:00 or 8:00 o'clock, and I go there around 9:00
14      o'clock.
15 Q.   Okay.  Do you have a Lease Agreement with Sage's?
16 A.   We never like did any Lease Agreement.  Like when we
17      bought the place, the lease was like very much expire
18      and we never do new lease.  We kept saying we need to
19      make a new lease, but we never did a new lease.
20 Q.   So no lease?
21 A.   No.
22 Q.   Was Grand Dimitri's responsible to plow the parking
23      lot?
24 A.   No.
25 Q.   Was Grand Dimitri's responsible to salt the parking

Page 20

1      lot?
2 A.   No.
3 Q.   Do you know who's responsibility that was?
4 A.   Well, usually Jim Sage do the parking lot.
5 Q.   Was there any responsibility on the part of Grand
6      Dimitri's to maintain the outside of the premises as
7      far as snow maintenance or salting or ice removal, or
8      anything like that?
9 A.   No, nothing.

10 Q.   Okay.
11 A.   I mean usually just take care of the front door, just
12      put like snow -- salt, you know, like the sidewalk.
13 Q.   Where the customers would come in?
14 A.   Yeah, where the customer comes in.
15 Q.   Other than salting around the front door, Grand
16      Dimitri's did not perform any maintenance on the
17      outside of the property; is that correct?
18 A.   Yes.
19 Q.   Do you know who T&J Snow Removal Services is?  Do you
20      know who that company is?
21 A.   I see them in the parking lot, but I don't have any
22      work with them.  I only talk to them or -- I don't
23      have any relationship with him.
24 Q.   So you never talked to the guy?
25 A.   Not really, no.  I don't even have their phone number.
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1 Q.   You didn't hire T&J to come and perform snow services
2      on the property?
3 A.   No.
4 Q.   And obviously, then, you never set the terms for T&J
5      as to when snow was to be removed, or ice or salt on
6      the property, you didn't set any of the terms of the
7      contract?
8 A.   No, I didn't have any control of that.
9 Q.   Did you ever pay T&J Snow Removal Company for any

10      services they performed on the property at any time?
11 A.   Never pay, no.
12 Q.   Did Jim Sage ever tell you that you -- you, meaning
13      Grand Dimitri's, needed to hire a snow removal
14      contractor on the property?
15 A.   No.
16 Q.   How long did these drain issues exist in the parking
17      lot that you discussed which were present in 2014?
18 A.   Well, like I say, as soon as I broke the hole it
19      disappeared.
20 Q.   I understand that.
21 A.   Takes like five minutes.
22 Q.   So there was a problem with the drain at least in
23      February of 2014, right?
24 A.   Yes.
25                 MR. STEINER:  I'll object just as to the

Page 22

1      characterization of his testimony, but --
2 BY MR. BARATTA:
3 Q.   Okay.  So did you ever -- strike that.
4                 Do you have any knowledge of any other
5      times where that drain didn't drain water as you
6      described the one time when you saw it in
7      February 14th --
8 A.   Oh, okay.
9                 MR. MOLLOY:  Wait for him to finish his

10      question, okay?
11 BY MR. BARATTA:
12 Q.   Are you aware of any other times that that drain
13      didn't function or backed up?
14 A.   No.
15 Q.   So only this one time?
16 A.   Yes.
17 Q.   Never before?
18 A.   No.
19 Q.   Never since?
20 A.   No, not that I remember, no.
21 Q.   Okay.
22                 MR. STEINER:  And that's when you say no,
23      that's correct?
24                 THE WITNESS:  No, not that I remember.
25      Like not remember happening.

Page 23

1                 MR. STEINER:  Just to keep the record
2      clear, that's correct, those statements that you don't
3      recall?
4                 THE WITNESS:  What do you mean?
5 BY MR. BARATTA:
6 Q.   Tom, what he's asking you is just to say whether I was
7      correct in my assumption.  So let me ask it again just
8      so we're clear.  I want you to respond by saying
9      correct or incorrect.

10 A.   Okay.
11 Q.   Other than the one time in February of 2014 when you
12      noticed a problem with the drain in this particular
13      parking lot, you are not aware of any other times that
14      this drain had a problem or issue draining water,
15      correct?
16 A.   Correct.
17 Q.   Okay.  Are you aware of any other persons that fell in
18      this parking lot at any time in 2014?
19 A.   No.
20                 MARKED FOR IDENTIFICATION:
21                 DEPOSITION EXHIBIT 1.
22 BY MR. BARATTA:
23 Q.   I'm going to show you what has been marked as Exhibit
24      Number 1.
25                 MR. BARATTA:  I've got a copy for you,

Page 24

1      Steve --
2                 MR. GABEL:  Yeah.
3                 MR. BARATTA:  -- and Mark.
4                 MR. GABEL:  I just want to look at the
5      date.  Yeah, that's fine.
6                 MR. BARATTA:  Yeah, it's the right date.
7                 MR. GABEL:  Thank you.
8 BY MR. BARATTA:
9 Q.   So Tom, I'm showing you a copy of a letter from Sage's

10      Investment Group, LLC that's dated July 1st, 2014.
11 A.   Yes.
12 Q.   It is addressed to Dimitri's Restaurant.  Do you see
13      that?
14 A.   Yes, sir.
15 Q.   Do you recall seeing this letter?
16 A.   What?
17 Q.   Do you recall ever seeing this letter before?
18 A.   Did I see this letter before?
19 Q.   Have you ever seen it before?
20 A.   Oh, yes.
21 Q.   I mean your brother takes care of the bills and stuff?
22 A.   Yeah.  Oh, yeah, I get one like every year.
23 Q.   You get one a year, right?
24 A.   Yeah.
25 Q.   And describe for me what it represents to you.  What
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1      does this letter mean?
2 A.   Well, Jim Sage charge for all these stuff on the bill,
3      and he divided them by the square footage for each
4      like tenant over there, and that's how much I supposed
5      to pay him, like the difference in my square footage
6      for the electric, the snow removal, the grass.
7 Q.   The taxes?
8 A.   The parking lot, take care of the parking lot, the
9      tax, and I think the insurance for the building.

10 Q.   Okay.  My understanding from looking at this letter is
11      that Dimitri's pre-pays these Common Area Maintenance
12      expenses charges, commonly known as CAM.  Are you
13      familiar with that word CAM, C-A-M?
14 A.   No.
15 Q.   Okay.  Well, let's do it this way.  My understanding
16      is that Dimitri's pre-pays some of these maintenance
17      charges that are passed on to you as a tenant; is that
18      correct?
19 A.   Yes.
20 Q.   Do you pay $1,250.00 a month to total 15,000 per year
21      as your estimated maintenance expenses?
22 A.   No, this bill -- we pay it once a year.  He give me
23      the bill once a year.
24 Q.   I know that.  I'm asking you a different question, if
25      you know the answer.  It indicates in this exhibit

Page 26

1      that Grand Dimitri's pre-pays the maintenance expenses
2      in the amount of $15,000.00 per year.
3 A.   Oh, yes.
4 Q.   So if I do my math, I think that comes out to
5      $1,250.00 per month.  Would you agree with that?
6 A.   Yes.
7 Q.   Does Grand Dimitri's, in addition to the base rent
8      that it pays Sage's, does Grand Dimitri's also pay
9      1,250 a month towards maintenance expenses?

10 A.   Yes.
11 Q.   Okay.  If the maintenance expenses are less than
12      $15,000.00 per year, would Mr. Sage refund you the
13      difference?
14 A.   It never happen.
15 Q.   I know, but in theory --
16 A.   I guess.
17 Q.   -- and when they go over 15,000, you have to come up
18      with money to pay him the difference, right?
19 A.   Yes.
20 Q.   Okay.  Last question on this exhibit for you.  No, two
21      more questions.
22                 Did you ever receive an invoice from T&J
23      Landscaping which verified or stated the charges for
24      services that T&J charged Sage's?
25 A.   No, never.

Page 27

1 Q.   Do you know how Mr. Sage came up with the figures for
2      the cost of snow removal and salting on an annual
3      basis?
4 A.   No.
5 Q.   Okay.  Do you have an opinion as to the quality of
6      services the snow removal contractor Mr. Sage hired to
7      perform snow removal services on this property, do you
8      have an opinion as to the type of job that he did?
9      Did he perform his job well?  Was it lacking in any

10      way?  Do you have any opinion on that?
11                 MR. GABEL:  Are we talking about the time
12      in question?
13                 MR. BARATTA:  Um, no, this was just a more
14      general question.
15 BY MR. BARATTA:
16 Q.   At any time since you've occupied and owned the
17      restaurant there --
18 A.   Okay.
19 Q.   -- do you have any opinion as to how this particular
20      landscape contractor plowed the snow, how he took care
21      of the property?
22 A.   Um, I mean I think they was doing well.  Like if I see
23      problem, like I don't remember like, you know, we have
24      a problem with it.
25 Q.   You don't recall having a problem?

Page 28

1 A.   No.
2 Q.   Do you ever -- did you ever call Mr. Sage to complain
3      about anything?
4 A.   Well, I think like one year it was snowing like almost
5      every week, you know.
6 Q.   Yeah.
7 A.   It was like snowing every weekend, I can remember like
8      at '12 or which year, you know, they was plowing it,
9      but sometimes like it's snowing during the morning.

10 Q.   Say that again, I didn't understand you.
11 A.   Like it's snowing all day.
12 Q.   Yeah.
13 A.   When they come in they plow it, like a car parking in
14      there, and when they move, you know, they couldn't
15      like shovel where is the parked car, where the car
16      parking.
17 Q.   Right.
18 A.   Sometime I call Jim and I say okay, there is -- see if
19      they can't come back and, you know, redo the parking
20      lot.  That's only like --
21 Q.   What would Jim say under those circumstances?
22 A.   He usually says okay, I'll call them.
23 Q.   Okay.  Did you ever notice in 2014 whether or not T&J,
24      the snow removal contractor, whether or not that
25      contractor applied any salt to the parking lots?
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1 A.   No, I don't know.
2 Q.   You don't remember, or you don't know?
3 A.   If they like salt?  I couldn't remember, no.  I don't
4      remember.
5 Q.   Do you recall that 2014 was the winter where we had
6      record snowfalls?
7 A.   Um.
8                 MR. GABEL:  If you know.
9                 MR. MOLLOY:  If you remember.

10                 THE WITNESS:  I can't remember, no.
11                 MR. BARATTA:  No further questions.
12                 MR. STEINER:  Hi, sir, my name is Mark
13      Steiner, I represent Sage Investment Group.  I have
14      just a few questions for you.
15                         EXAMINATION
16 BY MR. STEINER:
17 Q.   Did Miss Livings ever miss work for any long periods
18      of time for any reason, that you can recall?
19                 MR. MOLLOY:  Ever, in her entire
20      employment?
21 BY MR. STEINER:
22 Q.   During her career.
23 A.   No.
24 Q.   Did she ever appear injured before?
25 A.   Well, she was complaining like about her back a lot of

Page 30

1      time.
2 Q.   Can you recall how often she would complain about her
3      back?
4                 MR. BARATTA:  At what time frame are we
5      talking about?
6                 MR. STEINER:  Well, she only worked for two
7      days after this accident.
8 BY MR. STEINER:
9 Q.   So let's say before this incident, did she ever

10      complain about her back?
11 A.   Yeah, she used to complain to the waitress, you know,
12      I have a problem with my back, my back hurts, you
13      know.
14 Q.   Did she ever complain to you?
15 A.   Um, not like personal, no.
16 Q.   Do you know who she would complain about her back to?
17 A.   Well, you know, like she used to talk to the
18      waitresses.
19 Q.   Which waitresses?
20 A.   Um, I think Debbie she might, you know, like talk to
21      Debbie, she's like friends with Debbie.
22 Q.   Can you tell me for how long she complained about her
23      back?
24 A.   I couldn't remember.  I mean it wasn't like, you know,
25      everyday complaining, you know.

Page 31

1 Q.   Can you tell me about how often?  Maybe once a month,
2      once a week, once a year?
3                 MR. BARATTA:  I'm going to object based on
4      speculation and foundation.
5                 THE WITNESS:  No, I couldn't remember.
6 BY MR. STEINER:
7 Q.   Okay.  Did she say where the pain was located in her
8      back, whether it was lower back, neck?
9                 MR. BARATTA:  Same objection.  I don't

10      think that this witness testified that he talked to
11      her about her back.
12 BY MR. STEINER:
13 Q.   Do you know?
14 A.   No, no, I don't remember.
15 Q.   How did you come to this information?  Did Debbie tell
16      you about this, or did you just overhear it?
17 A.   After she fell they start talking oh, she has problem
18      with her back before, you know, but that's the only.
19 Q.   And they didn't give you anymore details on that?
20 A.   No, just like they saying she was complaining, like a
21      lot of times she complaining about her back to the
22      waitress, not to me very much.
23 Q.   And, of course, they wouldn't tell you if she treated
24      for those injuries with any physicians or anything,
25      right?

Page 32

1 A.   No.
2 Q.   Do you recall what Miss Livings said the condition of
3      her back was immediately following after the incident?
4 A.   Can you repeat that again?
5 Q.   Okay.  So you came in around 9:00 in the morning --
6 A.   Yes.
7 Q.   -- on the day of the incident, right?
8 A.   Yes.
9 Q.   And then you spoke with Miss Livings, right?

10 A.   Yes.
11 Q.   Do you recall what she said about her back at that
12      time?
13 A.   She was fine.  I ask if you have anything, she said
14      no, I'm fine, I just changed my clothes.
15 Q.   Okay.
16 A.   And I'm mad because my clothes was wet, you know,
17      that's why she was mad.
18 Q.   Did she ever tell you that she had a back problem
19      after this incident?
20 A.   No.
21 Q.   So she just left work one day?
22 A.   No, she work Friday and she work Saturday.
23 Q.   And then after that second day --
24 A.   After the second day she said well, I think I'm going
25      to go check on my back.  That's when she stopped
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1      coming in.
2 Q.   And then did she ever talk with you about her back
3      after that time?
4 A.   Well, I mean she come in every once in awhile, and she
5      said oh, they do like, you know, physical therapy to
6      my back, and I think they, um, screw it up, you know,
7      just talking basic stuff, pretty much.
8 Q.   Okay.  Did she ever describe how the incident
9      happened?

10 A.   Um, I couldn't remember, but I think she said I come
11      out of my car, and soon as I step down I slipped.
12 Q.   Did she ever mention a sheet of ice, or anything like
13      that?
14 A.   What is it, I'm sorry?
15 Q.   Did she ever mention a sheet of ice, or anything like
16      that?
17 A.   Sheet of ice, what's that?
18 Q.   Like the entire back parking lot covered in ice.  Did
19      she ever tell you that?
20 A.   Um, I couldn't remember.
21 Q.   Did she ever tell you that the entire back parking lot
22      was covered in packed snow, or anything like that?
23 A.   I really couldn't remember.
24 Q.   Do you know approximately what time she fell?
25 A.   Well, she start working at 6:00 o'clock, so probably

Page 34

1      that's the time.
2                 MR. MOLLOY:  Don't guess, just answer what
3      you know.
4                 THE WITNESS:  6:00 o'clock.
5 BY MR. STEINER:
6 Q.   Okay.  You, of course, mentioned that a drain cover
7      that had the ice on it.  Was there anywhere else in
8      the parking lot that had ice --
9                 MR. BARATTA:  Objection, foundation,

10      speculation.
11 BY MR. STEINER:
12 Q.   -- that you can recall?
13 A.   I don't remember.
14                 MR. BARATTA:  Asked and answered.
15 BY MR. STEINER:
16 Q.   I'm sorry?
17 A.   I can't remember.
18 Q.   Where did you park on the day of the incident?
19 A.   Um, you know, I don't remember exactly, but I think we
20      park like all the way to the front where it's like
21      there's no water.
22 Q.   Were you still in the back parking lot?
23 A.   Yes.
24 Q.   Are you able to show on that photo where you parked?
25 A.   Might be like a little bit further in here.  Because

Page 35

1      like the whole wall, that's like where all the
2      employees park.
3                 MR. BARATTA:  So you're pointing to the
4      right of the outside of the photograph?
5                 THE WITNESS:  Yeah.  Probably like, you
6      know, because like I said, I mean that's where the
7      water.  So I mean we just avoid the water.
8                 MR. BARATTA:  You just indicated that's
9      where the water, by the X. with the circle in it,

10      correct?
11                 THE WITNESS:  Yes.
12                 MR. BARATTA:  And you said you tried to
13      avoid the water?
14                 THE WITNESS:  Yeah, I just avoid it and
15      walk it through to the side.
16                 MR. MOLLOY:  That's from Exhibit 1 of
17      Caramagno's dep it says --
18                 MR. BARATTA:  Caramagno.
19                 MR. MOLLOY:  -- and Livings.  Caramagno.
20                 MR. BARATTA:  Caramagno, and also Exhibit 1
21      of Livings.
22 BY MR. STEINER:
23 Q.   Was there ice, that you recall, where you parked?
24 A.   No.
25 Q.   Was there snow in the parking lot where you parked, in
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1      the area where you parked?
2 A.   I couldn't remember.
3 Q.   Do you recall the parking lot being slippery while you
4      walked into the restaurant?
5 A.   Um, when I walk -- like I couldn't remember really.
6 Q.   Okay.  Did you walk in through the back door?
7 A.   Yes.
8 Q.   Do you recall having any trouble walking to the back
9      door?

10                 MR. BARATTA:  Asked and answered.
11                 THE WITNESS:  No.
12 BY MR. STEINER:
13 Q.   Were there any parking spots available by the time you
14      got there at 9:00 a.m. that wouldn't have been near
15      that drain where there's water?
16                 MR. BARATTA:  Object to foundation.
17                 THE WITNESS:  There is like a -- yeah,
18      there's a lot of parking spot.
19 BY MR. STEINER:
20 Q.   In this litigation there's been a Lease Agreement, um,
21      that some have said, namely Jim Sage has said governs
22      your relationship between your business and Sage
23      Investment Group.
24                 MR. STEINER:  And let me just mark this as
25      Exhibit 2.
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Page 37

1                 MARKED FOR IDENTIFICATION:
2                 DEPOSITION EXHIBIT 2.
3 BY MR. STEINER:
4 Q.   Have you ever seen that document before?
5 A.   Yes.
6 Q.   Have you ever referred to that document before with
7      Jim Sage?
8 A.   Well, it's the old Lease.  It's like expire --
9 Q.   Right.

10 A.   -- in 2004.
11 Q.   Right.  But have you ever referred to that document
12      with Jim Sage?
13                 MR. BARATTA:  Object to the form.
14                 MR. MOLLOY:  Object to the form.
15                 THE WITNESS:  What do you mean?
16 BY MR. STEINER:
17 Q.   Have you ever spoken with Jim Sage about that
18      document?
19 A.   No.
20 Q.   Never?
21 A.   No.
22 Q.   Where have you seen it?
23 A.   We try to like make -- we try to tell him we have to
24      make a lease, and we never did renew the lease.
25 Q.   Did that lease ever govern the relationship that you

Page 38

1      had with Mr. Sage?
2                 MR. BARATTA:  Asked and answered.
3                 THE WITNESS:  This Lease, no.
4 BY MR. STEINER:
5 Q.   Did you ever have a written lease with Mr. Sage?
6 A.   No.
7 Q.   When did you first look at that document?
8 A.   Just when we signed the paper with Jim Sage, you know,
9      the paper.  You know, when we bought the place.

10 Q.   Okay.  Back in 2004?
11 A.   2004.
12 Q.   And that's the last time you saw that document?
13 A.   Yes, this one expire and we never renewed it.
14 Q.   When you say renew it, it makes it sound like that
15      lease was effective at some point, but is it -- is it
16      your understanding that once you took over the
17      business that that lease was not effective?
18                 MR. BARATTA:  Objection, it calls for a
19      legal conclusion.  I think it's all been asked and
20      answered.  Go ahead.
21                 MR. MOLLOY:  Same.  You can answer, if you
22      can.
23                 THE WITNESS:  Yeah, it's expired.  You
24      know, it expired when we bought the place, but we
25      never get a new Lease Agreement.

Page 39

1 BY MR. STEINER:
2 Q.   Okay.  How often does Jim Sage visit the Grand
3      Dimitri's location?
4 A.   Not too often.
5 Q.   Are you able to say how frequently he comes there?
6 A.   Um, I mean I usually like take the rent to his place,
7      so maybe like -- I'm not remember, but sometimes I see
8      him like once a month.
9 Q.   Okay.

10 A.   But usually like I give him the rent at his place, so
11      he doesn't come in to pick up the rent from me.
12 Q.   Okay.  Do you recall ever seeing the front of Grand
13      Dimitri's on the day of the incident, as in the front
14      parking lot?
15 A.   Did I see the front parking lot?
16 Q.   Right.
17 A.   Yes.
18 Q.   Do you recall any ice or snow in the front parking
19      lot?
20 A.   No.
21 Q.   Now, it's my understanding that there's also a side
22      parking lot.  Did you ever see the side parking lot on
23      the day of the incident?
24 A.   Side parking lot, what do you mean?
25 Q.   Is there a parking lot not in the front, not in the

Page 40

1      back, but to the side?
2                 MR. MOLLOY:  Do you understand his
3      question?
4                 THE WITNESS:  No.
5 BY MR. STEINER:
6 Q.   Okay.  So there's only two parking lots to Grand
7      Dimitri's; is that right?
8 A.   Two parking lots.
9 Q.   Is there a front parking lot and a back parking lot?

10 A.   Yeah, all the area like the back of the restaurant.
11 Q.   Uh-huh.
12 A.   The front of the restaurant, by the Gratiot -- by the
13      Gratiot, in the front of the restaurant.
14 Q.   Okay.  Have you ever salted around the premises other
15      than just in the front doorway?
16 A.   Just the sidewalk, just the sidewalk and the front
17      door.
18 Q.   And where is the sidewalk?
19 A.   It's in the front, the front of the restaurant.
20 Q.   Have you ever salted the parking lot before?
21 A.   No.
22 Q.   Have you ever considered salting the parking lot if
23      you've ever seen it slippery?
24 A.   No.
25 Q.   On the date of Miss Livings' fall did you notify
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Page 41

1      anyone?
2 A.   Not on the same date, because like I said, when she
3      said there is nothing going on, so I figured there's
4      no reason to make, you know, a big deal.
5 Q.   Can you tell me the last time you spoke with Miss
6      Livings?
7 A.   The last time?  Um, maybe like a year and-a-half,
8      year, something like this.
9 Q.   So you have no idea what her present condition,

10      meaning her physical condition would be, right?
11 A.   No.
12 Q.   If you saw a dangerous condition on Grand Dimitri's
13      premises, you would have done, um, what you needed to
14      do to remedy that condition, right?
15                 MR. BARATTA:  Object to the form.
16                 MR. MOLLOY:  Second.
17                 THE WITNESS:  Well, if it's like not my
18      responsibility I call Jim Sage.
19 BY MR. STEINER:
20 Q.   But in a case, um, like this February 21st fall, you
21      did take certain steps to clear the drain, right?
22 A.   Yes.
23 Q.   So there were some situations where you recognized
24      that, um, you needed to maintain certain areas of the
25      parking lot?

Page 42

1                 MR. MOLLOY:  Object to form, foundation.
2                 MR. BARATTA:  I'm going to object to the
3      characterization of the question.
4                 THE WITNESS:  You know, usually I don't do
5      anything with the parking lot, but if I see something
6      handy, and instead of bother Jim Sage I just take care
7      of it.  I mean just a little small stuff.
8                 MR. STEINER:  Okay.  I think that's all I
9      have at this time.

10                         EXAMINATION
11 BY MR. GABEL:
12 Q.   Sir, on the date --
13                 MR. GABEL:  My name is Steve Gabel, I
14      recommend T&J's, the contractor that cared for the
15      outside parking lot.
16                 THE WITNESS:  Yeah.
17 BY MR. GABEL:
18 Q.   On the date of the incident that Miss Livings fell,
19      2-21-14, do you have any criticisms of T&J?
20 A.   No.
21 Q.   Okay.  And as I understand on that day, you didn't see
22      snow six inches or so packed down and all across that
23      back parking lot, did you?
24 A.   Um.
25                 MR. BARATTA:  I'm going to object to the

Page 43

1      form.  He's already testified he doesn't recall
2      whether there was any snow or ice on the parking lot
3      on that day.
4 BY MR. GABEL:
5 Q.   You just tell me what you saw then.
6 A.   It was like a lot of water.
7 Q.   Water?
8 A.   Yeah.
9 Q.   Okay.  And you saw some ice and debris, leaves I think

10      is the word you used, around that drain, correct?
11 A.   Around the drain.
12 Q.   Is that all you recall, basically?
13 A.   That's all I remember.
14                 MR. GABEL:  Okay.  Nothing else.  Thank
15      you.
16                 MR. MOLLOY:  I don't have any questions.
17                 MR. BARATTA:  I just have one or two.
18                        RE-EXAMINATION
19 BY MR. BARATTA:
20 Q.   Did Miss Livings ever complain of leg pain before this
21      incident?
22 A.   Not that I remember, no.
23 Q.   Did Miss Livings, in any time that she worked for you,
24      did she typically miss her shifts, not show up or miss
25      her work shifts?

Page 44

1 A.   No.
2 Q.   As part of her job as being a waitress at your
3      restaurant, was she required to carry plates over to
4      the tables?
5 A.   Carry like --
6 Q.   Plates of food.
7 A.   Yes.
8 Q.   Did you observe her doing that?
9 A.   What do you mean?

10 Q.   Did you watch her delivering food to the tables?  Did
11      you observe her --
12 A.   Yes.
13 Q.   -- look at her performing her duties as a waitress?
14 A.   Yes.
15 Q.   For many years, right?
16 A.   Yep.
17 Q.   Did she ever appear to you to have any difficulty in
18      performing her duties as a waitress?
19 A.   No.
20                 MR. BARATTA:  Thank you.  All set.
21                 MR. GABEL:  Nothing else.
22                 MR. MOLLOY:  All set.
23                 MR. GABEL:  Thank you, sir.
24                 MR. BARATTA:  Thanks, Tom.
25                 THE WITNESS:  You're welcome.
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Page 45

1                 *          *          *
2            (The deposition was concluded at 2:49 p.m.)
3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 46

1                         CERTIFICATE
2 STATE OF MICHIGAN
3 COUNTY OF MACOMB
4

5                   I, LISA M. FIX, C.S.R. 3121, a Notary
6      Public in and for the above county and state, do
7      hereby certify that the deposition was taken before me
8      on the date hereinbefore stated, that the witness was
9      by me first duly sworn to testify to the truth; that

10      this is a true, full and complete transcript of my
11      stenographic notes so take; and that I am not related,
12      nor a counsel to either party, nor interested in the
13      event of this cause.
14

15

16

17                         _____________________________
18                         LISA M. FIX, CSR - 3121
19                         Notary Public, Macomb County
20                         My Commission Expires: 4-9-2019
21

22

23

24

25
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DATI, AIdD Nr~,TURE OT ORDER BEING ~1.PPTAT,ED I+R011T

Defendant-Appellant, Sage's Investment Group, LLC, (hereinafter "flppell
ant") is

appealing the tz7a1 court's order dated June 19, 2017 denying its motion for summar
y disposition

as to Plaintif~E~Appellee's (hereinai~er "Appellee") lawsuit. (Exhibit A)
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ALLEGATIONS OI' ERROR r1~ND IZrLIEF SOUGHT

Appellant charges that the trial court committed reversible et~or in denying its motion for

swnmary disposition fox the following reasons:

1. Appellee's clainn of injury is barred as tY~e allegedly slippeay parking lot was open and

ObV1011s;

2. Ap~eliee's claim of ix~juxy is barred as tl~e allegedly da~lgerous condition was not

effectively unavoidable;

3. Appellee's claim must be disnnissed as she failed io demonstrate that the ~1.ppellant

exercised tlae requisite degree of possession and control needed Yo be held liable under a

premises liability t~~.eory;

Based upon the error charged above, Appella~at respectfully xequests that this Honorable Court

reverse the trial court's order and rer~x~,and the mat#er for jud~nex~t in favor o£tl~e Appellant.
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STATEMENT REGARDING TRANSCRX~'T 
~

Appellant has ordered the transcript from the hearing on its motion fo
r summary

disposition. (Exhibit B) The transcripts will be made available pursuant to the 
applicable ~

CT

pzovision of the Michigan Court Rules upon completion by the court rep
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~STATEME~tT OF APPELLATE JURISDICTION

The juz•isdiction of this Court to hear the errors claimed by Appellant is proper pursuant

to MCR 7.203(B)(l}. This is an Interlocutory Appeal from an order entered in the Macomb
C/~
C~

County Circuit Court on 3une 19, 2017 denying Appellant's motion for suininary disposition.
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~,~

STATEMENT REGARDING SUBSTANTIAL HARM

Appellant is in need of iznxnediate redress of the trial court's fundatneiitally unsupported

ruling as Appellant's request for a dzsinissal of Appellee's claims against it is supported by the

evidence and Michigai~ case law. Appellee's claims against the Appellant are based in p~•emise

liability. The case law on this xx~atter is clear that the patch of snow/ice that caused Appellee's

fall on leer way to work was unquestionably open and obvious, was not effectively unavoidable,

and therefore. warranted summary disposition of her claims. ~urtherinore, sumnnary disposition

of Appellee's claix~as against the Appellant was warranted as Appellant did 1~ot possess o~ control

the subject premises such that it can be held liable under a theory of pxe~x~ises liability.
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Without quick and swift action, Appellant will be forced to expend timie, energy and

~~

resources towa~•d defending a baseless and unsupported claim. I~Zdeed, trial in this matte• is

scheduled for October 11, 2017. All parties will incur unnecessary expenses if they are forced to

prepare for a t~•ial on a matter that should have been summarily dismissed.
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STATEI~'iENT Or QUESTION INVOT.V~D `C

a

DID THE TRIAL COURT ERR WHEN IT DENIED THB APPELLANT'S ~

REQUF,ST FOR SUMMARY DISPOSITION? w

N

Defendant-Appellant answer, yes. ~

plaintiff-Appellee presumably answers, na ~
N
W

The trial court answered, xxo. o
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STATEMENT OT FACTS

Appellee tiled the underlying lawsuit agaznst Appellant arisinb out of a slip and fall 
that

occurred oza February 21, 2014. Michigazi prei~~ises liability law is clear. When 
a condition is

open and obvious, summary disposition zs warranted. In this matter, the condit
ion that Appellee

alleges caused her fall, a slippexy parking lot, was unquestionably open and
 obvious as Appellee

aclinitted under oadl that she was able to observe the conditioxa before and after
 her fall. Oniy in

select circu~~zastances ca~a an open and obvious condition survive summaxy dis
position. Appellee's

situation does not fall under those circumstances as the condition 
was not effectively

unavoidable, as is clear from. her testimony as well as the testi~nor~y of co-worke
rs. Fiirther~nore,

Appellee cannot susta~ixx a claim against the Appellant as Appellant dad not p
ossess or control the

subject premises such that it can be held liable under a theory of pxe~nnises l
iability. As such,

suxrnnary disposition was warranted based on the unequivocal admissible evid
ence and binding

case law.

A. The Appellee's Fall

The Appellee was a waitress working at Grand Dimitre's for ten years prior to t
he subject

incident. (Exhibit C, p. 19) Shc; routinely packed ix~ the back parkizig ]ot and 
was aware of tl~e

condition of tl~e parking lot for at least two months prior tlae incident. Specifically, Appellee

testified slie was aware that snow and ice "had been accumulating evezy day for 
two nnontl~s."

(Exhibit C. p. 42) Indeed, she testified that although the snow woul
d be plowed, she did not see

the cement of the parking lot during the wintery anonths. (Exhibit C, p.
 42) That said, tl~e

Appellee admitted sl~.e was personally aware that the parking lot could be slip
pery as she had

slipped in the same lot in the winter before the accident. (Exhibit C, p. $7) E
ven ialore telling, the
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C~
t~

Appellee was aware that anot~ier individual had fallen in the parking lot the day pzior to hex fall.

(Exhibit C, p. 117)

On February 21, 2014, the Appellee arrived for work at approximately S:SO a.m. (Exhibit

C, p. 30). She saw anothex waitress' (Debra Buck's) vehicle in tl~e parking lot. (Exhibit C, pp.

31-32) The Appellee testified:

Q. Did you see the sizow corning into the parking lot —

A. Yes.
Q. —on the —let ine just finisl~ the question. Did you see the snow

co~nir~g into the parking lot?

A. Yes.
Q. Did you know it might be slippery in the parlcing lot?

A. Yes.

(exhibit C, p. 32) Although sloe knew the parking lot might be slippery, the Appellee did not call

anyone getting oufi of hex vehicle to traverse the pazki~i~ lot. (Exhibit C, p. 32) Furthermore,

although she kner~v the paxking lot might be slippery and Knew there was a firant parlung lot

available for use, she decided to exit leer vehicle and walk across the lot sloe could see and

admittedly knew was dangerous. (Exhibit C, p. 34) Even more fielling, Plai~ltiff ultimately called

a co-worker after her fall and requested that the co-wo~•ker open the fioirt door of the restaurant

fox her, soznetl~ing she could have easily done before hey fail. (Exhibit C, pp. 46, 101) In fact,

Appellee confirnaed that she could see the icy condition across the whole parking lot when she

fell .(Exhibit C, p. 35)

Followizig the Appellee's fill, her clo#hes were so wet (because she fell in the puddle that

Mr. Shlcoukani described and discussed below) that she retuzxaed l~o~~~e to change her clothes.

(Exhibit C, p. 46) She then z~eturned to work, parleed in another spot, safely walked info the

restaurant without ixzcident, and co;npleted her shift that day, as well as the following day

l-~
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(Exhibit C, gyp. 49-50). As such, it is clear that the slippery ~axking lot was
 got effectively

unavoidable as Appellee was able to effectively avoid the condition upon retur
n to work.

B. Lease Agz•eement with Gra~~d Dimitre's

While Cmaxld Dimitre's owner, Tom. Shkoulcani, denies that a written. lease governed
 their

relationship with the Appellant, the deposition of Jim Sage confixxx~s that the part
ies did agree to

its tends and the parties had referred to the agreement on several occasions. 
(Exhibzt D, p. 52)

The teens of the subject lease agreement also confirm that tl~e responsibility of the 
snow removal

aXid parking lot maintenance was Grand Diinitre's zesponsibility. Indeed it specific
ally stated:

(b) The Tenant shall also, at its own cost axed expense, put, keel,

replace az~d maintain in thoa•ougli repair and in good, clean, safe

as~d substantial ordez- and condition and free firom dirt, snow, ice,

rubbish a~r~d other obstructions ox encumbrances, and to the

satisfactiozi of the Landlord, the d~~ive~vays, sidewalks, pa~•~ring

a~•e~s, yards, plantings, Pavement, car stops, gutters and curbs in

front of and adjacex►t to the restaurant and, generally, the property

conrzpxising the Premises.

(Exhibit E, 8b) Accordingly, Grand Diniitre's vvas responsible to maintain the premises ."free

from dirt, s~xo~v, ice..." (~xliibit E) Any proble~nn related to the condition of the premzses was

the responsibility of Grand Dimitre's and accordingly, it assumed tk~e duty to maintain the

harking lot, including the snow removal. While Appellant negotiated the agreement with T&Js

Landscaping to remove the show, it did so to ensure that its tenants were complyi~ag with their

lease obl~gatzons_ (Exhibit D, p: 53) Appellant cannot be held to have possessed and controlled

tlae la~~d, when Gralid Di~r~ita-e's had the duty to maizltain all aspects of the p~•operty.

PROCEDURAL IIISTORX

Tlie Appellant filed a anotion foi- summary disposition pursuant to MCR 2.116(C)(10) in

the Macomb Cow~ty Ciz-cuif Court on May 22, 2017. (Exhibit F) The Ap~ellaiat argued in the

motion that Appellee's claizai was baz-red by the open and obvious doctrine as. recited in Lugo v

H
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Af~~eritech Corp, 464 Mich 512; 629 NW2d 384 (2001). Appellant fiirther argued that the

condition was not effectively unavoidable as reczted in Hoffner v LcaTzctoe, 492 Mich 450, 468;

$2l NW2d 88 (2012). Finally, Appellant requested summary disposition as A~~pellant did not

possess oz• control the subject premises such that it can be held liable under a theory of premises

liability.

Tl~.e Appellee responded to Appellant's motion for summary d~sposztion ignoring her

ufaequivocal testimony that she was able to see the slippery condition before hex fall by

conte~~ding that the condition was riot open and obvious due to law-light conditions and clazming

there was only one entrance to the building. Additionally, Appellee claimed that Appellant was

in control of the property so 1s to bring their udder fihe tl~eary of pxemises liability.

On Tune 14, 2017, Appellant filed a xeply brief in support of-its motion for summary

disposition. (Exhibit G) Tn its reply brief, Appella~~t remi~~ded tlae court of the unequivocal

testimoa~y of the Appellee regarding the open and obvious condition and noting the binding case

law required summaxy disposition.

On June 19, 2017, the Circuit Court entertained oral azguzxxents oi~ the Appellant's motion

for suanmary disposition. The Circuit Court denied the motion largeXy on tl~e bzsis that the

condition was "effectively unavoidable:' (E~chibit A)

A copy of the lower Court's Register of Actions is attached as Exhibit J.

STANDARD OF REVYE~'~'

This Court reviews a trial cout-t's ruling on a znotio~~ for suai~ma~•y disposition cue iaovo.

Insurance Comnz'r ~~ Aageson Thibo Agency, 226 Micl1 App 336; 573 NW2d 637 (l 997}. This

Court's review of legal questions is also de novo. Cardiiaal Moo~zey Higla School. v Miclaigaia

High School ~tlzletic f(ss'n, 437 Mich 75; 467 NW2d 21 (1991).
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e~'

The standard of review regarding tl~e t~•ial court's treatment of a motion for
 s~iznmary

disposition based o~ MCR 2.116(C)(10) is well settled. Suznmaty disposi
tion is proper when

"[e]xcept as to the amount of dazx~ages, there is no genuine issue as to any m
ate~xal fact, aid the

moving party is entitled to judg2nent as a inattez- of law." MCR 2.l 16(C)(10);
 MEEMIC Ins Co v

DTE energy Co, 292 Mich App 278, 280; 807 NW2d 4U7 (2011). A motion
 for suxxunary

disposition under MCR 2.116(C)(10) tests the factual support of a claim an
d the reviewing court

considers affidavits, pleadings, depositions, admissions, and documentary e
vidence filed inn the

action ox submitted by the parties in the light nnost favorable to the nonxnovi~g 
party. Smith v

Globe Life .Ins Co, 460 446, 454; 597 N.W.2d 28 (~ 999); Quinto v Cross &Peter
s Co, 4S1 Mich

358, 362; 547 NW2d 314 (1996).

C/1
n

w
N
CO

N
W
O

'i~~

Further, tinder MCR 2.11 b (G)(4), the adverse party to a Motion for 
Summary

Disposition requires the party to "not rest upon the mere allegations or denials of h
is ox her

pleadings but must, by affidavits or as otherwise provided in this z-ule, s
et forth the specific facts

showing that there is a genuine issue for trial." Further, the Supreme Court in Maiden v

Rozwood explained that "[t]he couxt 1-ule plainly requires the adverse party to 
set forth specific

facts at the dine of the motioza showing a genuine issue fox tz~al." Maide
n v Rozwood', 461 Mich

109, 121; 597 N~V2d 817 (1999).

ARGUII'~Eiti1T

T. TIIF TRIAL COUTZT ER.R~D 1~4'1~XLN IT DENTED THE APPELLANTS'

REQUES 1'X012 SUMMARY DISPOSITION

A. The Appellee's claims are barred by app]ication of the open and obv
ious doctrine.

Appellee's cause of action is o~ae based upoa~ premises liability. Th
e ]evel of care owed

to a particular Appellee depeiads on her status ou the land. ror the purpose
s of this application,
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i ~~)

d
and as it did in the trial court, the Ap~el~ant concedes that Appellee was an invitee and that the ~

coi~.dition of the premises was as slae testified. ~

An invitee is a pez-son who enters the land of anotlaex on the invitation of the possessor for ~

the pecuniary benefit or commercial purposes of the invitor, which carries with it an implication N

O

that reasonable ca~•e~ k~as been used to prepare the premises to make theirs safe. Bertrc~~d v Alan ~

Ford., Inc., 449 Mich 606; 537 NW2d 18S (1995) N
w

An invztor is i~ot an absolute in,su~'er fox the safety of an invitee. Bertrand v Alan Ford, ~

''d
Inc., 449 Mich 606; S3'7 NW2d 185 (1995), citizxg Quinlivan v The Great Atlantic &Pacific Tea

Co., 395 Mich 244; 235 NW2d 732 (1975). Tn general, an iaavitor owes a duty to his invitees to

exercise reasonable care to protect them from an unreasonable risk of harm caused by a

dangerous conditio~~ ou their land. Id. However this duty does not extend to require a waxning

or requirement protecting invitees from hazards that are open and obvious. Lugo v AmeNitech

Corp, 464 Mich 512; 629 NW2d 384 (20Q1). "Wk~ere the dax~.gers axe known to the invitee or are ~j ~j

so obvious that the i~~vitee might z•easo~ably be expected to discovex• tliezn, an invitor owes no ~ ~

duty to protect or warm the invitee unless he should anticipate the ha~na despite knowledge of it ~ ~

oii behalf of the invitee." Riddle v McLouth Steel Products, 440 Mich 85; 485 NW2d 676 ~C ~

(1992). A duty to take reaso~~able precautions to pz-otect invitees from an open and obvious O ~

danger will arise only "if special aspects of the condition make even an open azid obvious risk ~ ~

unreasonably dangerous." Lugo, supra, at S 17.

J
J

o N

Special aspects impose liability for an opetl and obvious condition when the hazard is
N ~

~ O
J

"effectively unavoidable," so that there exists a "t~nigtiely high likelihood of harm," oz~ whe~~. tl~e

~

~ ~w w
w

condition "imposes an uiax~easonably high risk of severe. haiYn.° Id. at 513-519. Neither an ~ J
''d ̀ ~

b

~~
~ _ _..
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~,

avoidable condition, nor a coininon condition is uniquely dangerou
s. Corey v Davenpo~~t

College of Business (on remand), 251 Mich App 1, 8-9; 649 NW2d 39
2 (2002).

This Court has held "as a matter of law that, by its very nature, asno
w-covered surface

presents an open and obvious dangez because of the high probabi
lity that it n ay be slippery."

Ververis v Hartfield Lanes, 271 Mich App 61, 67; 718 NW2d 382 
{2006). Routinely, our

appellate courts have held that snow covered areas are not special aspec
ts creating a "uniquely

high likelihood of harm." Lugo, supNa, at 5l 8-519. Fox example, tl~is C
ourt leas held that a layer

of snow oi~z a sidewalk did not constitute a unique danger that created
 a "risk of death or severe

injury," Joyce v Rubin, 249 Mich App 23 i, 243; X42 NW2d 36Q (2
002}, as well as found that ice

coated stairs also did not give case to such a condition. Corey, su
pra. Verb clearly, Michigan

co~~rts have .routinely held that snow and ice da not constitute unique
 dazigers that constitute a

risk of death or severe injuxy.

Further, a parking lot that is completely covered iii ice is not, al
one, an effectively

unavoidable condition. Barch v .Ryder Transp Services, unpublished M
ichigan Court of Appeals

decision decided October 20, 2016 (docket no. 327914) (Exhib
it H) To be effectively

ui~avoidaUle, "a hazard must be unavoidable ox inescapable in 
effect or for all rap ctical

purposes." Hoffner v Lanctoe, 492 Mich 450, 468; 821 NW2d 88 
(2012). [emphasis addeaJ

"The mere fact t~.at a1i Appellee's employment ix~ight involve faci
ng an open axed obvious hazard

does not inalce the open and obvious hazard effectively unavo
idable." 13uClc~rd >> Ualcwood

An~icrpolis X-~osp, 308 Mich Abp 403; 864 NW2d 59l (2014). The
 1tliel~ig~n Supreme Court

has ~aaade this point e~ear when it ruled "exceptions to the ope~i an
d obvious doctrine are

xiarrow and designed to permit liability for such d~ngei•s only 
in limited, extrenr~e

sittYations." [ei~~l~liasis added) Hoffi2er, supra, at 472. Tl1e H. offnef~ C
ourt direct]y o~~iiaed that:

d
d

C~
O~

W

N
O

N
W
O

~ ~

C ~

d d
~~

(~ ►~

~ 0
J ~
~ J
0
N O

J O~-.+
~ J .
w ~,,~~..

~'
J:~'-d '"~

7

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000117a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



v

Aga "effectively unavoidable" Hazard must tx•uly be, for all
practical pu~•poses, one that a person is required to confront
tindez• the circumstances. A general interest in using, or even a
contractual right to use, a business's services simply does not
equate ~~vitii a compulsion to confront a hazard.

Zd. at 472-473. [emphasis added]

This Court in Bullard recognized that an electrician was not compelled to confront an icy

ladder to perform maintenance on a roof generator while iz~ the course of his eia~ploy~x~ent.

Indeed, the Court ruled that the trial court erred in finding a question of fact on the issue when

tlae plaintiff "consciously decided to put hi~nse~~ in a position where he would face the ice."

Bullard, supra, at 413. The Court, in bixlding p~•ecedent, ruled that because the plaintiff could

have informed his employer of the condition, waited until the weather improved, turned back

after realizing it was icy, or otherwise sought assistance, the trial court should have granted

summary disposition in favor of the Defendant. Id. The Court further determined that that the

trial court erred in findzzag the ice to be "effectively unavoidable as part of [the plaint~f~s] job"

and the plaintiff could have infozxned his employers of the ice prior to confronting the hazardous

condition. .Id.

While it is anticipated Yhat the Appellee will cite Attalla v Orca~tt, 3061VIich App SQ2; 857

NW2d 275 (2014) in support of hez' position that the effectively unavoidable doctrii7e applies in

this case, it is iinpo~rtazat to note that the Attala Court explicitly did not make any ruling as to

whether the icy conditions in the parking lot was effectively unavoidable. Simply, this Coux-t

held tl~at because the defendant had failed to argue that that the co~~dition was not effectively

unavoidable, the defe~adant waived fhe issue. Id. at 507. Indeed, other Michigan appellate

decisions with far• more siinila~- facts Dave actually evaluated the applicability of the effectively
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unavoidable exception and Wiled that it does not apply iii situa
tions suc]Z as the instaait zaaatter, as

summarized below.

Even viewing ttie facts in the light most favorable to tl~e Appellee, this case is

indistinguishable from Barch v Ryder Transp Services, unpub
lished Michigan Court of Appeals

decision decided October 20, 20X 6 (docket no. 327914) (Ex
hibit H). In Barch, the plaintiff was

scheduled to make a delivery withixi the scope of his em
ployment. The plaintiff alleged tkaat the

parking dot was covered in a light snow and luiew that i
t was "icy underneath." The plaintiff,

however, stated that there was no clear patl~ across the lo
t and after walking appxoxitnately 10

yards, he fell, injuring his shoulder.

This Court held that the trial court did got ez7 in determ
ining that the "effectively

unavoidable" doctrine did not apply:

In this case, Barch failed to provide support fox his a
ssertion

tlxat he could not lave parl~ed his track in axxy other locati
on to

avoid the hazard. To t~.e contrary, Barch testified at his

deposition that, as lie vvas leaving the facility, he parked h
is thick

nearr wl~ere the cars parked for the office. $arch was not

physically t~•apped. Additionally, there vas evidence tha
t Barch

had a cellular telephone in his possession and could have e
ither

called R~Vder to report the conditions, see t3uClarrt, 308 i
Vlich

App at 413, or called the office to z~c~ake other arran~e
inents....

Id. [emphasis added]

Anothex indistinguishable case is Walden v St John the 
Evangelist Parish, unpublished

Coua't of Appeals decision decided Septembez• 27, 2011 
(docket no. 298178), cent. denied 491

Mich 913 (2012} (Exhibit I). In Walcfer, tl~e plaintiff slipped
 and fell in a parking lot. She broke

hez• axa~Cle and the trial court granted summary disposi
tion in favor of the defezada~at. This Court

affirmed the trial coua•t's decision holding:

This case merely involved a slippery parking lot in 
winter.

Although plainti#f claims that sloe lead no choice but to c
a-oss the
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LGTJ

slippery parl~ing lot to enter the building, Plaintiff presexited no

evidence that the condition and surroundizig circux~lstances gave

rise to a uniquely high likelihood of farm or that it was ail

unavoidable risk. Plaintiff could have parized in a different spot

and used a different entrance. Other bingo helpers and

participants parked in the rear parking lot and used tl~e rear

entz~ance. In addition, Chaxlene Hamper, the bingo chairperson,

testified that thew were spots of ice iii the rear area, not that zt was

completely ice covered. Also, after Plaintiff fell, she dot up and

walked in#o the buildiiz~, evXdently avoidi~a~ aanV other slippery

Spots,

Id. at 2. [emphasis added]

As highlighted above, even taking Appellee's account as true, the Appellee knew that the

parking lot was slippery and saw the ice and snow for months before the incident and on the day

of the incident and knew individuals had fallen previously due to the icy conditions. (Exhibit C,

p. 32) She had a cell phone and could have called to report the slippez•y conditions prior to

getting out of her car, as she dxd so after- her fall occuxred. (Exhibit C, p. 46) She could have

parked in the front lot -where the owners of Grand Dixnitre's salted the sidewalks and where

chef, Robert Spear, parked. (Exhibit C, pp. 34, 40) Aftex the Appellee fell, she was able to

firaverse the parkzng lot and reach the front door. (Exhibit C, p. 46) Both Debra Buck and

Robert Spear were able to wally across the paa•lcing Iot and gain entrance to the building

without issue. (Exhibit C, pp. 34-35) After the Appellee's fall, she wetlt home to change and

was able to park in a~~other location, ~vhei•e she did not fall when entering the b~ildir►g.

(Exhibit C, p. 46)

As siYch, this matter is identical to Welder ai d Bctr~ch. Plaintiff knew t71e condition

existed, knew it was potentially dangerous, and could have avoided the condition but failed to do

so. As such, Appellee's clain~s should have been dismissed as a matter of law.
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C. Appellant did not exercise the xeyuisite degree of possess~o~x and 
control

necessary to be held liable under a p~~exnises liability tl~eoiy.

While Appellant was the prei~aises owner at the time of the Appellee's alleged injux
y, it

did not exercise the z'equisite degree of possession azid control to be held liable unde
r a premises

liability theory. Indeed, "premises liability is conditioned upon the presence of both 
possession

and control over the land." Merritt v Nickelson, 407 Mich 544, 552; 287 NVJ2d 1
75 (1980). A

possessor is:

(a) a person who is in occupation of the land with intent to control

it or
(b) a person who has been in occupation of land with intent to

control it, if n,o other• person has subsequently occupied it with

intent to control it, or
(c) a person who is enritled to ixnixaediate occupation of the land, if

no other person is i~a possession under Clauses (a} and (b)

Id. Fui~therctx~ore, "[o]wnership alone is not dispositive. Possessaan and control are certainly

incidents of tine ownership, but these possessory rights can be ̀ ~oa~~.ed' to another, thereby

conferring the duty to make the premises safe while simultaneously absolving onese
lf of

responsibility." rd. at 552-553. It is only "appropriate to impose liability oii the person who

created tk~e dangerous condition oz• who had knowledge of anal was in a position to elim
inate the

dangerous eonditzon." Kubezalc v Cherrxiec~l Bcrn7~ &Trust Co, 456 Mich 653, 662; 575 
NW2d

745 (1998).

Xn this case, _Grand Dimit~e's was the possessor of the premises in question. indeed, T
im

Safe testified:

Q. With regard to the parking lot itself, right by Grand Diinitri's,

who would use that pa~•kix~g lot?

A. Gz~and Dimitri's customers and employees.

Q. You wouldn't use that parking lot, would you?

A. No.
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(Exhibit D, p. 54). The Appellee, herself, testified that both the fiont and back Grand Dimitre's

lots were used only foa~ Grand Dinaitre's employees and custozale~'s. (Exhibit C, p. 40-41):

While Mr. Shkoukaiai did noY believe a written lease governed his relationship with

Sage's, Grand Dimitre's is technically a holdover tenant. When a tenant holds over, "the law

implies a continuance of the tenancy on the same tez~ns and subject to the sanne conditions." Bay

Co v No~theasterre Mr'chigc~n Fair Assn, 296 Mach. 634, 640--641; 296 NW2d 707 (1941). The

terms of a holdover tenant inay be detenl~ined by inquiring into the terms of the original lease.

Glocicsine v Mc~llecic, 3'72 Midi 115, 120-121; 125 NW2d 298 (1963). Accordingly, the

provisions highlighted above that requires G~'az~d Dimifire's to care for the parking lot ai~.d

remove ice and snow from tl~e premises is a cleax• indication that Grand Dixnxt~s's assumed sole

possession and control over the parking lot and would be the "possessor" of purposes of

premises Iiability. {Exhibit E)

RELIEF REQUESTED

For the ~~easons set forth above, Appellant respectfiilly requested that this Honorable

Court grant its application for leave to appeal, reverse the trial cour`t's ruling a~~d rema~~d the

laaatter for jud~nent in favor of the Appellant.

Dated: July 10, 2017

SEGAL McCAMBRIDGE SINGER & MAHONEY

By /s/ Stephanie B. Buzx~stein

DAVID J. YATES (P49405)

ERIC P. CONK (P64500)

STEPHANIE B. BURNSTEIN (P78800)

Attorneys for Defendant/Appellant

39475 Thirteen Mile Road, Suite 203

Novi, MI 48377

(248) 994-0060
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STATE OF N~ICk1IGAN

COURT OF APPEALS

DONNA LIVINGS,
Court of Appeals No.

Trial Court No. 2016-1819-NI

Appellee, Trial Court Judge:
Hoy. Edward A. Servitto

V

SAGE'S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&r LANDSCAPING &SNOW REMOVAL,

TNC., a Michigan Corporation ai d GRAND

DTMITRE'S OF EASTPOINTE FAMILY

DINIG, a Michigan Corporation

Appellants.

CHRISTOPHER R. BAR.ATTA (P51293)

BARATTA & BARA.TTA, P.C.

Attorney for Appellee

l20 Market Street
Mt. Clemens, MT 48043

(586) 469-1111_ (586) 469-1609 [Fax]

cla~-is ~barattalegal.con~

STEVEN R. LABEL (P40617)

THE HANOVER LAW GROUP

DAVID J. YATES (P49405)

ERIC P. CONK (P6AS00)

STEPI~ANIE B. BURNSTEIN (P78800)

SEGAL McCAMBRTDCrE SINGER &

MAI~ONEY
Attorneys for Appellant Sage

39475 Thirteen Mile Road, Suite 203

Novi, MI 48377
(248) 994-0060 (248) 994-0061 [Pax]

dyates,~a~smsm.com econ~sinsrr~.com

sburnstein~a,sznsm.com

Attorney for Def T&J Landscaping

25800 Nortl~westenl Highway, Suite 400

Southfield, MI 48075

(248) 233-SS41 (58b) G35-5808 [Fax]

sgabel(u~ha~aovex. coin

cwinn ur hanovez•.co~n ___ ~_ _~

PROOF OF SERVICE

The undersigned certifies that Defezadant Sage Iz~vestanent Group, L,LC's Applic
ation for

Leave to Appeal was served upon all paz-ties to the above cause by servi
ce through TrueFiling

elech•onic filing system on July 10, 20]`1.

1{elly Solak
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STATE OF MiGHIGAN
CpUN7'Y OF MACOMs
18~h JUDICIAL CIRCUIT COURT

DONNA Y IVINGS

ORDER
Case No.

16-1819-NI

Plaintiffs) Attorney CHRXS BARATTA P# 51293

vs
SAGES INVESTMENT GROUP,

LLC

At a session of the Court, held on

Defendants) Attorney: MARK STAINER P# 78817

d
~S'

C~
O~
w
N
O

N
w
O

June'i9, 2017

COU1tT ON MOTION FOR SUMMARY

ORDER OF DISI'4SITION
Tit(e of Order

rr is o~~~REp:

IT YS ~iEREBY ORDERED THAT DEFENA,ANT'S MO
TION FOR SUMMARY DISPOSITION IS bENIED

FOR THE R'~ASONS STATED ON THE RECORD,

THIS XS NOT A FINAL ORDER AND DOES NOT CLO
SE T~-IE CASE.

Ap~roved as to fo and substance by:

~
j
~l--~_.- -,.

,... ..

Signature of attorney for plaintiff

i~J

~~

~7~ ("~

trJ

~ d

I~C3VV,A~~ ~S  1TTa
`~ ~c
~ ~
O~
o~uN x ~ zo~r ~'

~ '~'fitUE CfaPY
~M A. 5't~,gNQER, COlJN7Y

~~
~ J

OCLOAK N D

HON. EDWA ~ Cc~4 IT JUDGE ~ NO~—+
~ J
w c,~

~. --- b
Signatur~of at 'they for defendant

(s~as~o4)
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,~ McCannbr~dae
~~ ~ ~ Segal McCambridge Singer &Mahoney ~✓g

Illinois I Michigan I Missouri I New Jersey I New York I Pennsylvania I Texas

www.smsm.com

uric Conn Stephanie B. ]3urnstein

Direct {248) 994-8020 Direct (248} 994-8009.

econn(a3smsm.corn sbumstein@smsrn.com

*Also admitted in Florida

VIA UPS

July 1 U, 2017

Ms. Mary Cimini
Count Reporter to Hon. Edward A. Servitto

Macomb County Circuit Court

40 N. Main Street
Mount Clemens, MX 48043

KC: ** Request for Transcript**

Donna Livizigs v Snge's In~vestmetit Groap, LLC

Case No. 2016-1819-nTI
Otxr File 1'~0. 61005-267

Dear Ms. Cimini,

Puasuant to our conversation today, please allow thisletter to serve as a fortxza
l request

for a copy of Defendant Sage's Investment Group's transcript of its Motion
 for Summary

Disposition hearing held on June 19, 2017 before Judge Edward Servitto. The 
transcript is

needed for appeal purposes in this matter. Atiached is a copy of the caption a
s well as a check in

the arr~ount of $100 to cover the expedited Transcript fee.

In addition, please forward copies of the Cer~i~cate to the following:

Eric P. Coxuz, Esq. Christopher R Baxatta, ~sq.

Segal McCambridge Singer Mahoney Baxatta &Baratta, P.C.

39475 13 Mile Road, Ste. 203 120 Market Street

Novi, MI 48377 Mt. Clemens, MX 48p43

Tf you have any questions, please do not hesitate to contact me. Thank you.

Vexy truly yours,

SEGAL McCAMBRIDGE SINGER & MAHON~Y, LTD

Kelly Solak

Enclosures Legal Assistant to brie P. Cox~ua
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STATE OF MICI3IGAN
IN THE CIRCUIT COURT POR THE COUNTY OI' MAC4N[B

DONNA LIVINGS,
Case No. 2016-1819-NI

Plaintiff, Hon. Edward A. Servitto

v

SAGE'S INVESTMENT GROUP, LLC,
a Michigan limited liability compalzy,
T&J LANDSCAPING &SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE'S OF EAS~'POINTE FAMILY
DINING, a Michigan Corporation

Ae~endants.

CHRISTOPHER R. BARATTA (PS 1293)
BARATTA & BARATTA, P.C.
Attorney for Plaintiff
120 Market Street
Mt. Clemens, MI 48043
(586) 469-1.111 (586) 469-1609 [Fax]
c~risna,barattale ag; l.corn

STEVEN R. GABEL (P40617)
THE HANOVER LAW GROUP

DAVID J. YATES (P49405)
ERIC P. CONK (P6~S00)
MARK W. STEINER (P788I7)
SEGAL McCAMBRIDGE SINGER &
MAHONEY
Attorneys for Defezzdant Sage
39475 Thirteen Mile Road, Suite 203
Novi, MI 48377
(248) 994-0060 (248) 994-0061 [fax]
dates (c~,sxr~sm.com econnna,smism.com
msteinerna,smszn.com

Attorney for Def T&7 Landscaping
25800 Northwestern Highway, Suite 400
Soutl~~eld, MI48075
(248)233-5541 (586)635-5808 [Fax]
~abel(a~hanover.corn
cwinnna hanovex.com
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Donna Livings
2/22/2017

Page I

STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OI' MACOMB

DONNA L3VINGS,

Plaintiff,

vs. Civil Action

No. 2016-1819-NI

Hon. Edward A. Servitto

SAGE'S INVESTMENT GROUP, L.L.C.,

a Michigan Limited Liability

Company, T&J LANDSCAPING & SNOW

REMOVAL, TNC., a Michigan

Corporation and GRAND DIMTTRE'S

OF EASTPOINTE F'AM1LY DTNTNG, a

Michigan Corporation,

Defendants.

PAGE 1 TO 133

The Deposition of DONNA LIVINGS,

Taken at 120 Market Street,

Mt. Clemens, Michigan,

Commencing at 2:45 p.m.,

Wednesday, Febxuary 22, 2017,

Before Gail R. McLeod, RPR, CSR 2901.

4
~ - ha»sonreporling.com
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APPEARANCES:

MR. CNRISTOPHEft R. BAf2A'(TA P51293

Baratta &Baratta, P.C.

120 Market Street

Ml. Clemens, Michigan 48043

(586) 469-1111

Chris@bars ttalegal.com

Appearing on behalf of the Plaintiff.

MR. MARK W. STEINER P78817

Segal, McCambridge, Singer &Mahoney

39A75 Thirteen Mile Road, Suite 203

Novf, Michigan 48377

(248}994-0060

msleiner@smsm.com

Appearing on behalf of the Defendant Sage's Investment

Group.
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MR. STEVEN R. GABEL P40617

The Hanover Law Group

25800 Norihwastern Highway, Suite A00

Southfield, Michigan 48075

(2A8)233.5535

sgabel@hanover.com

Appearing on behalf of the Defendant T&J Landscapi
ng:

Page 5

i MG Clemens, Michigan

2 Wednesday, February 22, 2017 ~~~ ~~~

3 About 2:45 p.m.
~j m

~ DONNA LIVINGS,

5 having first been duly sworn, was examined and testified on

6 her oath as follows:
H H

~̀+
7

e

MR. STEINER: Could you please stale your
~,, ~/

name for the record? ~

9 THE WITNESS: Donna Ann Livings.

to

it

MR. STEINER: Let the record reflect that

discovery deposition Livings taken O
this is the of Donna

i2

13

pursuant to Notice and to be used for all purposes

under the Michigan Court Rules and Michigan Rules of

i9 Evidence. ~

is CXAMINATION BY MR. STEINER: ~ N

le Q. Ms. Livings, my name is Mark Seiner. We meet briefly
N ~

i ~ before we went on the record here. I represent Sage
~ N

~"``Is Investment Group, a company that you sued as a result
~

~ 9 of an incident that i bciieve occurred February 21st, ~ ~

2~ 2014. Have you ever had your deposition taken before?

2 i A. No.
~ W

22 Q. Well, I'm sure your attorney has gone over it with you,
~ W

23 bu( I'm just going to go over for the record a couple (T

~4 ground rules with you. First, it's impohanf to keep
~ ~

~~ all of your answers verbal. As you probably are aware,

a - hanson~eportinc~.com 
2 (Pages 2 t0 J)

co~~.,A;o~„~.:,sd~,,,~:0 313-567-t?~00
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Page 6

there's a court reporter taking down everything that

you and I say. li will be transcribed on a sheet of

paper, so it's important that you don't nod your head,

shrug your shoulders, things like that. In the same

vein, it's important to wait to answer your questions

or the questions that I ask you until after I've

completed the full question and that's simplyto keep

the record clear, too.

Another rule is this isn't a game to test

your memory. )f you don't know something, iCs okay.

Don't guess, If you don't know something, you can Just

say, "I don't know." 7haPs a perfectly acceptable

answer.

I'm going to assume the questions or I'm

going to assume that you understood the questions that

ask you if you respond. I'll assume that you

answered them truthfully and accurately to the best of

your knowledge. Is that fair?

A. Yes.

Q. Okay. tf you need a break at any time, just let us

know and again, this isn't an endurance contest, so if

you need a break, just let us know. Have you taken any

medication today that would affect your ability to

answer truthfully or honestly?

A. Yes.

i

2

3
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s

6

s
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Yage 7

Q. And wha! medication is that?

A. I take Norco.

Q. Does that affect your ability to tell the truth at all?

A. Na

Q. So you would be able to huthfully and honestly answer

the questions I ask you?

A. Correot.

MR. GABEL: May I ask you a question? Did

you take Norco close to the testimony today so that

your perception is a Iftt~e off right nov✓T
THE WITNESS: No.

MF2. BARATTA: Let me ask her a question.

When was the Iasi time you took Norco? This

morning?

THE WITNESS; Yes.

MR, BARATTA: What time about?

THE WITNESS: About 9:00 o'clock.

MR. BARA77A: And what strength was it i(you

know?

THE WfiNESS: 10/325.

MR. BARATTA: Okay. Do you take those every

day?

THE WITNESS: Yes.

MR. BARATTA_ All right. How many a day?

THE WITNESS: Three. Threetimos.

Page 8

i MR. BARATTA: Do you usually take them

morning, noon and night?

~+ THE WITNESS: Correct, everyeighihours.

4 MR. BARATTA: But the last 11me was this

5 morning?

6 THE WITNESS: Yes.

7 MR. BARA7TA: Thank you.

e MR. GA13E~: Thank you.

9 BY MR. STEINER:

to Q, What is your present address?

li q, 27059 Pinewood Street, Roseville, Michigan, 48066.

i2 Q. And how long have you lived there?

la A. Seven years.

1g Q. Where did you live prior to that?

is A. 1 can't remember the house number, but Raymond, St.

~ ~ Clair Shores, Michigan, 48082.

17 Q. And do you remember how long you lived at that Raymond

is Street address?

19 A. Approximately 10 years.

20 Q. Do you remember where you lived before that?

Zi A. Detroit.

22 Q. Ao you remember the street --

23 A. No, actually, I'll correct myself on that. I lived on

z4 UtQe Mack, 28100 Liltie Mack, St. Clair Shores,

25 48081.

Paqe 9

1 Q. And how Iong did you live there?

z A. Two years.

3 Q. Did you live In Detroit before.lhal?

^ A. Yes.

s Q, Do you remember the street address for that?

6 A. The house number, no. Pay[on, and that was Detroit,

~ Michigan. i don't remember the zip code,

e Q. And do you remember how long you lived there?

9 A. 10 years.

10 p_ Okay. At that Pinewood Street home, do you own that

1; home?

lz A. No.

13 Q, Do you renflha[ home?

14 A. Yes.

is Q. Who do you rent that from?

~~ A. Fairway Rentals.

1~ Q. Do you know how much your rent payment is?

18 A. 750.

~~ Q. Do you own any real property?

20 A. No. My car.

21 Q. Who do you live with at the Pinewood $beet home?

22 A. Just me.

l~ Q. ICs my understanding that you have gone by a couple

2~ previous names, Donna Lasko, Donna --

2~ A. Czerniawski.
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Q. And Donna McMillan, is that right?

A. Yes.

Q. Have you gone by any other name?

A. No.

Q. Is your date of birth May 2nd, 1960?

A. It is,

Q. Were you born in London, England?

A. 1 was.

Q. And when did you move to the United States?

A. February of 1974.

Q. May i ask what brought you to the United States?

A. My parents. My father, his job brought him here.

Q. And whaPs your Social Security number? 1'd ask just

that the fast four digits appear on the record for your

privacy.

MR. SARAl?A: Why dan't we take it all off.

is that okay?

MR. STEINER: 7haYs fine. I think i('s in

the Answers io Interrogatories anyway. I probably have

it, so 1 just want to confirm.

MR. BARATTA: Lets go off the record.

(Discussion off the record.)

MR. STEtNER: We'll go back on the record.

BY MR. STEINER:

Q. I['s my understanding that you've been married four

Page 12

1 A. No.

2 Q. Do you have children?

3 A. I do.

9 Q. How many do you have?

A. Three.

6 Q. What are their names?

~ A. Michael is my oldest, Steven is my middle son and

8 Matthew is my youngest.

9 Q. When was Michael born?

10 A. 1977.

1 ~ Q. When was Steven bom?

12 A. 1983.

13 Q. And when was Matthew born?

19 A. 1984.

is Q, Are they ail financially independent?

16 A. Ot me?

1~ Q. Correct.

16 A. Yes.

I g Q. Do you have any grandchildren?

Zo A. I do.

z ~ Q. How many do you have?

22 A. Nine.

23 Q. Do any live in the area?

z9 A. They ail live in the area.

z5 Q. po you see them regularly?
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times; is that right?

A, Yes.

Q. Was your first husband Mark Lasko?

A. He was.

Q. And was that from 1978 to 1980?

A Yes.

Q. Was your second husband Ray Czerniawski?

A. Yes.

Q. I'm probably pronouncing that wrong. That was Trom

1983 to 1986?

A. Yes.

Q. And then were you next married to Mujo --

A. Mu)o.

Q. Mujo Buzdoraj?

A. Yeah, Mujo Buzdoraj.

Q. Was that from 1989 to 19~J0?

A. Yes.

Q. And then Timothy McMillan?

A. Yes.

Q. And is that from 7996 to 1998?

A. Yes,

Q. Do any of your previous husbands owe you any spousal

support?

A. No.

Q. What about child support?

Page 13

1 A. I do.

1-,-i

4,,.r
~i~

z Q. About how often do you see them? ~ ̂
3

A. My oldest son's family, hvo, three times a week. My
l 1

~f

Q youngest son, I actually baby-sit my youngest grandson,

S so I see him every day and my middle son, a couple

~

~

Umes, you know, like every couple of months E see the

twins. ~.,,

e Q. Are you currenHy financially dependent on anyone? ~

9 A. No.

to

tx

Q Is anyone currenllytlnanciallydependent on you?

A. No. ~ l 1
lz

i3

Q. Do you have any social media accounts like Facebook,

Twitter, Insiagram, anything like that?

~ O

i~ A. I have Facebook. ~

~is Q, Did you ever post anything regarding this incldenE on ~

~ ~ Facebook? N O

17 A. 1 have. p N

~i ~' Q. Do you recall what that was? 0

~ 9 A. Originally when I fell obviously, something to the ~ ~

~2~ effect of tell at work today, you know, my back huAs,

H21 having to go to Concentra, probably mon(lis later w

72 something to the effect of Workmen's Comp dropping me ~ W

J'3 and refusing to pay my medical anymore and whenever Q~ .

=Q I've had my surgeries, I've posted Ural, surgery on ro ~

=S Wednesday, hopefully everything goes well, that kind of ~ ~

'' ~ 4 (Pa es 10 to 13)
~* - s - hanson~auoiting.com g

'~ c~,...,~.~.o. ,.s.vii<o 313-vG7-8100

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000133a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



_~

Donna Livings

2/22/2017

z

3

a

s

6

8

s

io

i~

iz

13

is

15

16

17

is

19

20

u

zz

23

za

zs

Page 19 Page 16

thing. 1 A, No.

Q. You haven't deleted anything off your Facebook, right? ~ Q. Did you graduate from high school?

A. No, sir. 3 A. I graduated 10 years late.

Q. So ICs all there? 9 MR. BARATTA; If you have to get up and

A. Yes, it is. 5 stretch, do it.

Q. Have you ever been convicted of any crimes? 6 7HE WITNESS: Yeah, I'm just moving around.

A. Yes. ~ It 1 have to sit in one posiilon too long, if gets

Q. What crimes are those? $ sticky.

A. Retail fraud. 9 Mft, BARATTA: I'm sorry to interrupt. Go

Q. Anything else? 10 ahead.

A. 1 also have a domestic violence. 11 BY MR. STEINER:

MR. BARAT7A: Jusl for the record, the retail z2 Q. So you mentioned you graduated 10 years late. Did you

fraud was in 2000. 13 complete a GED?

MR. GABEL: Was there an incarceration that 14 A. No, I have a diploma. i went tonight school.

ended at a certain point in time? 15 actually graduated with honors for that.

MR. BARATTA: No, it was probation out of 16 Q. All right. My records indicate that you went to East

St. Clair Shores District Court. 17 Detroit High School for some period. Is that right?

MR. GABEL: Do you know when that was 18 A. Correct.

terminated? 19 Q. When did you start East Detroit High School if you

MR. BARA7TA: Probably within one year 20 know?

following the guilty plea in approximately 2000. 21 A. '75 I want to say.

MR. GABEL: Does that sound correct, ma'am? 22 Q. And when did you leave?

THE WITNESS: Yes. 23 A. Actually, you know what, ltwas probably a year later.

MR. GABEL: Thank you very much. 24 I was pregnant and theywould not allow me to continue

MR. BARATTA: I'fl just object to relevance. 25 school.

Page 15 Page 1~7

1 BY MR. STEINER: 1 Q. What grade were you in if you know?

2 Q. And when was the domestic violence charge? 2 A. I was in my 11th grade going into my senicx year.

3 A. September; the Last week of September of 2010. 3 Q. Then you mentioned 10 years Iater, you completed a

9 Q. Do you know if that was a felony or misdemeanor? 4 night program?

5 A, i have no idea. `' A. Yes, 1978, 1 graduated from Mount Clemens High School

6 Q. Do you recall what court that was through? 6 Adult Education.

~ A. St. Clair Shores. ~ Q. Did you say 78?

8 Q. As a result of either of those, did you owe any money? 8 A. I'm sorry. '87. Because I was supposed to graduate

9 A. The domestic violence, I was ordered to go to anger 9 '77 and I actually graduated'87.

io management which 1 had to pay a fee for. I had to pay i~ Q. Okay. Did you ever attend college or any secretarial

1 i a monthly amount to my reporting probat(on officer and li school?

x 1 1 had my court costs for my attorney and I was ordered ~ ~ A. No.

13 to drug test whonever my Color came up. 13 Q. Do you have any degrees or certificates in any other

iQ Q. With regard to the retail fraud, do you know what 1~ area of study?

zs company that -- is A. Na

~ ~ A. It was from Burl(ngton Coal Factory. ib Q. pid you ever serve in the militaryl

17 MR. BARATTA: If you91 just give me a 1 ~ A. No.

la continuing objection on relevance and also, the fact 1Q Q. Are you currently employed?

1 ~ that iPs almost 17 years old at this point and I don't 19 A. tJo.

z~ think it's admissible for purposes of trial. You can Zo Q. When was the last lime you were employed?

Zi ask away. ( ~i A. February 22nd, 2014.

~2 MR. STEINER: That's fine. ~ 22 Q. Are you currently Looking for a job?

2~ MR. GABEL• I have no problem with that. 23 A. No.

zA BY MR. STEINER: 29 Q. Have you looked for ajob-since February 22nd, 2014?

2 ~ Q. Have you ever treated for alcohol or substance abuse? ~ 25 A. No.
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Q. Have you applied for Social Security Disability?

A. Yes.

Q. Were you granted Social Security Disa6ilil
y?

A, Yes.

Q. When did you apply?

A. October 2014.

Q. Were you granted Socia{ Security Disability 
iha first

time you applied?

A. 1 was.

Q. Did you hire an attorney?

A. I did.

Q, Do you recall who that attorney was?

A. Randall Mansour.

Q. You mentioned you applied in October 2014. Whe
n were

those benefits granted if you know?

A. February 2015.

Q, What injury ditl you claim?

A. My back.

Q. Do you know what physician diagnosed your bac
k problem

such that you were able to get Social Security

Disability?

A. Mar11n IGornblum.

Q. ltd you ever apply for unemployment benefits?

A. Yes.

Q. When have you appAed for unemployment
 benefits?

Page 20

~ A. The same. I mean my wage stayed the same.

2 Q. Okay. How many hours per week would you work al G
rand

3 Dimitre's?

'~ A. Depended. 1 did have a set schedule, but because 1 w
as

5 an opening server, when the lunch crowd would be done,

~ I got to go home.

Q. Some records indicate that you worked approximately 38

8 hours per week. Is that about right?

9 A. Correct.

~ o Q. Were you an opening server for the entire lime you

xi worked at Grand Qimitre's?

12 A. No.

~ 3 Q. How long were you an opening server?

14 A. Seven years approximately.

is Q, What were you before you were an opening server?

16 A. Afternoons, nights. It was a seniority thing. i

~~ worked my way up the ladder.

ie (~. So opening server was considered a desirable position?

19 q, Absolutely.

Zo Q. And what were your general job duties?

21 A. Server, cashier, basset, JanRor, ~+Aiatever was

2z required.

73 Q. Did it require a certain amount of ablNtyto pk

29 heavy things?

2s A. Correct.
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Page 19

A. When I was terminated from Burlington Coat Fa
ctory.

Q. When was that?

A, 2000.

Q. Oh. I'm sorry. i thought you were --was Grand

Dimitre's the last piece you worked? .

A. Yes.

Q. Do you recall what years you worked at 
Grand Dtmitre's?

A. 10 years.

Q. So 10 years prior to 2074?

A. Yes.

Q. So approximately 2004?

A. Yes. It might even be 11 years.

Q. What was your wage there?

MR. SARA'CTA: When she left?

MR. STEINER; Right.

THE WITNESS: $2.90 an hour plus tips.

BY MR. 5TEINER:

Q. Do you know how much you made in 2013? If you
 need to

approximate, you can.

MR BARATTA; If you don't know, you don'
t

know. Theycan getyourtaxraturns.

THE WITNESS: Yeah, I-- approximately

$11.000.

BY MR. STEINER:

Q. What about 2092?

Page 21

i Q. Did you ever try [o go back to work at Grand Dimitre's?

z A. No.

Q. Did any doctor tali you that you could go hack?

9 A No.

S Q. Did any doctor cell you that you-could not go back?

~ A. Yes.

~ Q. W hick doctor is that?

8 A. The first one was Dr. Valentine 1 believe his name was.

9 He was the initla~ doctor at Goncentra. The next

to doctor was Albert Belfi. He was the specialized doctor

1 ~ at Concenira and Marlin Kornblum who was my surgeon.

12 Q. When you were paid by Grand Dimitre's, wore you paid In

i 3 cash or by check?

19 A. By check.

is Q. How tar of a drive is ii from where you live to Grand

1~ pimitre's? .

i~ A, Five minutes.

_ ~ Q. Before you worked at Grand Dimitre's in approximately

1 ~ 2004, where did you work?

z~' A. 1 worked at Burlington Coat Factory, Village Market,

21 Grand Dimitre's, but at a different location, different

ZL owner.

z3 Q. Okay. From at Ieas12004 to 2014 when you worked al

za Grand Oimitre's, was it always the same owner?

%`~ A. No.
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Q. Who was the owner when you last worked there?

A. Tom and Jamal Chakani.

Q. Do you know how long they ware owners?

MR. B/aRATTA: I'm just going to object based

on foundation, but you can answer if you know.

THE WITNESS: 7o date? I would say 10 years.

BY MR. STEINER:

Q. So just a couple years aRer you started, ii switched

to them?

A. COffBCt.

Q, Immediately before working for Grand Dimitre's, did you

work at Burlington?

MR. flARATTA: ThaCs been answered.

BY MR. STEINER~

Q. I'm just trying to figure out the time line here. Were

you unemployed for a period of about three years then?

A. No. 1 worked at Village Market.

Q. Okay.

A. 1 worked at Burlington Coat Factory, to Village Market,

to Grand Dimitre's.

Q. Okay. When did you leave Village Market?

A. Before t started working for Grand Dfmilre's.

Q. So right around 2004?

A. Yes.

Q. When did you start Viitaga Market?

Page 23
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A. 2001 maybe after my unemployment was done.

Q. Okay. And what did you do for Village Markel?

A. I was a cashier, stocker, swept the floor, tottery,

stocked the liquor shelves, whatever was required.

Q. Did that job require heavy titling?

A. It did.

Q. Did you ever file a Workers' Compensation claim or

anything like that as a result of your employment

there?

A. No, sir.

Q. Were you ever injured on the job there?

A. No, sir.

Q. What did you do for Burlington Coat Factory?

A. 1 was a customer service manager.

Q. What kinds o! things would you do there?

A. I was responsible for the (roni end of the store, the

cashiers, the money, taking care of lay-aways and

putting them upstairs, all of the paperwork from the

cash registers.

Q. Did that job require any heavy titling?

A. II did.

Q. Did you ever file a Workers' Compensation claim there?

A. No.

Q. Were you ever injured on the job there?

A. I was.

Page 24

1 Q. What did you injure?

z A. Actually, my shoulder.

3 Q. Did you see a doctor?

Q A. I did, at Concentra.

5 Q. Do you know whatyearthathappened?

6 A. '98 I'm guessing, '99 maybe.

~ Q. Do you know which Concentra clinic you saw?

8 A. The one in Fraser, 14 and Groesbeck.

9 Q. What did you do to your shoulder?

la A. It was actually like Christmastime and they have the

11 big rolling racks for the clothes that would come out

12 of shipping and we were keepirx~ those upfront by the

i 3 cash register and as people were coming to put their

x~ lay-aways in, they would be bagged and the whole thing

15 would be put up on a roiling rack. Then it would be

16 rolled back to the back of the store where we'd put it

17 in lay-away.

1 a All of the hangers that we would use that

x9 would come out of receiving was like the plastic kind

20 with the metal hooks, so when you pushed them, they

2x would glide easily down the rack and for whatever

z2 reason; the one lay-away that the cashier had did had

23 several plastic hooks on them. So as i put it up on

24 the rack and we're talking coats and jeans and, you

25 know, this kind of thing in the lay-away, as 1 pushed

Page 25

1 it, the plastic just stopped fast on the rod and it

2 just like put my shoulder out.

3 Q. Aid you treat for a period of time?

9 A, I did at Concentra.

5 Q. How Iorrg?

6 A. Approximately six weeks maybe.

? Q. Were you off work? .

e A. No. I sliif worked.

9 MR. GABEL: Let's go off the record.

~a (Discussion off the record.)

z1 MR. STEINEt2: We'll go back on the record.

~ 2 BY MR. STEINER:

~ 3 Q. So you mentioned that you treated for approximately six

in weeks and you didn't take off work, right?

i~ A. No. I was Still working, but 1 did every day like even

1 s if it was my day. off, I had to go to Burlington, punch

~'i my time card, go to Concentra, then go back to

~ g Burlington and punch my time card.

i9 Q. Did that event affect your back at all?

Zo A. No.

zl Q. i forgot to ask earlier, are you presently married?

22 A. No.

2~ Q. Earlier, you mentioned that you are currently taking

1+ Norco. When was the first time you were prescribed

2~ Norco?
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d

i A. September, I believe, of 2014.
i Q. Qo you have any other sources of income?

iC

z Q. Do you know who prescribed that?
2 A. No.

3 A. Dr. Wednesday Hall. ' 3 Q. Has that amount stayed the same since you started

~ Q. Does he continue to prescribe that?
Q receiving it in February of 2075? ^

~
5 A. She, and yes, she does.

`' A. The $734 started then. When iwas -- of the Medicareg '~

~ Q. Where do you get your prescripifons retitled?
~ August of 2016, thaCs when it went io the 615 a month

~

~ A. Wherever 1 can get them. ~ because 1 have to pay for my Medicare. w

8 Q. Can you give me a list of where you can get them?
B Q. I see. I know that you filed a Workers' Compensation

N

9 A. CVS is my main pharmacy. Norco is one of the hard
est 4 lawsuit arising out of this incident. Have you ever

~

to medications to get a hold of because iCs a narcotic, to filed for Workers' Compensation before? ~

i x so when I can't get it at CVS, t will make my way down
11 A. No. ~

12 the street to Walgreens and check there and if they
i2 Q. IPs my understanding that you redeemed chat lawsuit.

N

i3 don't have it, I will move on to the next one until i
i3 Is that right?

W

i~ can till my prescription.
14 A. I d'id.

is Q, You mentioned there might be a next one. What might
~ 15 G1, po you remember how much that was (or?

~

16 that be?
i 6 A. The total amount or my amount? ~"d

1~ A. I have gotten them at Kroger, CVS, wai-rtnart -- E'm i~ Q. Total amount,

1$ sorry, never Wai-Mart, Walgreens, I don't believe
ie A. 65,000.

i~ anywhere else.
19 Q. How much did you receive?

2O Q. Okay. Any other medications you're taking?
20 A. 28,5781 believe.

21 A. 1 take Gabapentin.
21 Q. Md that was for injuries arising out of the incident

zz Q. WhaCs that for? 22 that we're here to talk about today?

23 A. Nerves. 23 A. Correct.

z4 Q. Who prescribes that?
24 Q. Mave you ever tiled a lawsuit for any other injury?

25 A. Dr. Wednesday Hall. 25 A. No, sir.

t
Page 27

Page 29

1 Q. What do you mean by nerves? Does it help relax you or
1 Q. Have you ever been a party to any other lawsuit that w

e ~ 1.,a

z what is that? .
2 haven't discussed already?

~1J

3 A. No, no, (fs nerves for my back.
3 A. No, sir. m

~ Q. Nerve pain? q Q. Did you have health insurance at the lime of This ~ ~

5 A. Yes. 5 incident?

~ Q. So that's just another pain medfcaQon?
6 A. No. ~ rrny

~ A. Yes. I'm sorry. ~ Q. Nave you ever had health insurance other than the a., ~

a Q, 7haPs okay.
e Medicare that we talked about? ~G,'

9 A. And I also take Clonidine. 9 A. Ever or just --

lo Q, WhaYsthatfor? 10 Q. Yeah. ^

~ 1

~ ~ A. It's actually a blood pressure medication, but 1 take

~

ii A.

i~

When 1 was married to Timothy McMillan, I had Aetna

when O
12 it for hot (lashes.

through his employer, 1 originally started with

~~ 

O

13 Q Who prescribes that? 13 Medfcold, that was in I want to say November, ~„i

~
14 A. Vena Panthanji. She's my primary care doctor. 

~ ~ 4 approximately, of 2014. Then they gave me the Total ~

~5 MR. GABEL: Can you spell that, please? is Health Care like 3D days after that, so I had the ~ N

~~ MR. STEINER: I have ifie spelling in here

~

16 combination of Total Health Care and Medicaid. Then N 0

~ somewhere. Its in the interrogatories. ~

'

i~ August of 201G is when the Medicare started, so now I p N

~ h MR. GABEL: Thank you. I'll get iL to have Medicare with Medic2id as a backup. ~ Q

~ ̀ ~ MR. BARATTA: You can't spell that, Steve? ~ l y Q. May I ask why the Medicare staAed in August 2016?
~"~

'~ MR. GABE~: I'm good, but I'm not that good.

~

20 A. Because you have [o wait I believe iPs 30 months or ~ W

21 BY MR. STEINER:
21 something like that. You have to be on disability for ,.,

Q. How much are you presently receiving in Social Security 

~

ZZ at least two years and a couple of months and then ~ W

~3 Disability?
23 Medicare automatically starts. So mine automatically O~

%~ A. My total payment is $734 a month. I actually receive Z~ started August 1st of 2016 and, you know, it was their
~"'d ~

zs $615 a month.
25 doing, not mine.

f„~

A~'

r 8 (Pages 2.6 to 29)
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Page 30

Q. I see. Okay. Il's perfecfly okay i( you don't know

this, but has any medical facility ioid you that you

owe any money to them as a result of the inJurios that

you sustained in this incident?

A. 1 owe them nothing.

MR. BARATTA: Did you understand his

question? Do you have any patient balances with any

doctors? i think that's what he's asking.

THE WITNESS: Nothing. When the redemption

was done through Workmen's Comp, they claimed ail 01

the debt that was associated and since then, 1've had

full coverage, so I've had no bills.

BY MR. STEINER:

Q. Are you aware of a Workers' Compensation lien that's

been filad in this lawsuit? If you don't know, thafs

okay.

A. I believe not, but anything is possible.

Q. Okay. Lees just start generally, how did the incident

happen?

A. i was scheduled to work at 6:00 a.m. on the 21st of

February. It was a Friday and t got there

approximately 5:50, parked my vehicle, went to walk

into the door and maybe three steps and I fell straight

back.

Q. So you were coming from your Pinewood Street home

Page 32

1 A. Yes. We opened together.

z Q. Was she already in the resiauranf at that time?

3 A. Correct.

p Q. When i say at that time, I mean at the time of your

fall.

6 A. Yes.

~ Q. Are you aware of anywitnesses to the actual fail?

$ A. No.

9 Q. Did you see the snow coming into the parking lot --

~o A. Yes.

11 Q, -- on the -- tet me just finish the question. Did you

1z see the snow coming into the parking lot?

la A. Yes.

1Q Q. Did you know it might be slippery in the parking lot?

15 A. Yes.

i~ Q. qt the time of the incident, did you own a cell phone?

i~ A, Yes.

1g Q. Who was the carrier.?

1 s A. I know who it is. I can't think of the name.

Zo Q. Sprint? Verizon? T-Mobile? AT&T?

zl A. Nope. Brain freeze. IPs the cheap one.

z2 MR. BAttATTA: I don't know.

23 THE WITNESS: I don't know.

24 BY MR. STEINER:

25 Q. That's tine. Did you call anyone before you got out of

Page 31

address?

A. Correct.

Q. Then you were heading to Grand Dimilre's which

believe Is located on Gratiot Road in Eastpointe,

fl9fll~

A. Correct.

Q. is this the usual time that you would go to work?

A. That was my usual time Monday, Thursday, Friday.

Q. What other days of the week did you work?

A. I worked Tuesday 9:30 to 2:00 and i worked Saturday

$:00 a.m, until 2:00 and my days off were Wednesday and

Sunday.

Q. Do you remember what day of the week this incident

occurred?

A, Friday.

Q. Were there other cars in the parking lot at the time of

the incident?

A. One.

Q. I]o you know whose car that was?

A, Debra Buck's.

Q. Did you say Debra?

A. Yes.

Q. What does she do?

A. She's a server.

Q. Did she open that day?

Page 33

i yourca~on your cell phone?

2 A. No.

Q. Did you call anyone on your cell phone otter you fell?

4 A. Yes.

5 Q. Who did you call?

6 A. The restaurant.

~ Q. The owner?

8 A. No,ihe resfaurantphone.

9 Q. Okay. And who answered? Was it Debra that answered?

to A. Yes.
11 Q. Now, where in the actual parking lot did you fall? You

i2 mentioned you were about three steps from your vehicle.

13 Are-you able to say --

i' A. I was in the reor of the building in the p2rkirig area.
1 s Q, How close to the back door was that?

~ 6 A. I would have to approximate 75 yards, 70 maybe.

i'~ Q, Could you have parked closer to the building?

3e MR. F3ARA77A: Hold on a second. I'm not sure

~ 9 That you understood his question. He was asking you, l

~o Ihink, how far your car was parked from the door that

z1 you were going into.

22 Is that correct? And if iCs not --

z3 MR. S7EINER: Yeah, (hops generally-- yes.

24 THE WITNESS: Yes, it was about 70 yards from

~5 my vehicle to the back door.
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Page 34

1 MR. BARATTA: Okay.

2 BY MR. STEINER:

3 Gl. And you felt approximately three feet from your ca
r?

4 A. Yes.

5 Q. Couid you have parked closer to the door?

6 A. No.

~ Q. And why not?

e A. Because the parking area was all piled up with 
snow.

9 ThaE was the first avai{able full parking spot.

io Q, How much snow on the ground was there?

11 A, Approximately six inches, but it was packed sno
w. It

1z wasn't soft snow.

13 Q. So iPs fair to say that you fell closer to your c
ar

~4 than the door that you were going into?

15 A. Correct.

t6 Q. Was Debra the only one scheduled to arrive at 
about

17 that time?

16 A. No. There was a cook, also.

19 Q. And he just hadn't arrived yet?

20 A. I have no idea. He parks in the front of th
e building

21 because thaYs where his key is.

2~ Q. Okay. What's the cook's name?

z3 A. Robert Spear.

24 Q. Do you know if he was in the building?

2~ A. i didn't know who was in the building, i just seen

Page 36

i Q. You mentioned it looked like the parking lot 
had been

2 plowed aver. Had there been a plow through there 
if

3 you know?

~ A. No. You asked me if I neon snow and i said that 
there

5 was no snow, except flat where it had been plowe
d.

6 There was no snow on top.

~ Q. 1 guess I'm a little confused. There was no snow
 on

e top of where?

9 A. It was solid. There was no soft stuff. It was solid

1 o block. It was just one big block of ice and gro
und

z i trodden --it's hard to describe.

1z MR. BARATTA: Her answer was that the whole

~3 tot was a sheet of white iCe. Her additional answe
r

~ 9 was there was no fluffy snow. i think she also

is described the lot as being trodden. I want to say

x 6 another word maybe packed if thaYs correct.

17 THE WITNESS: Packed.

1~ MR. BARATI'A: But 1 don't want to testify for

19 my client.

Zo THE WITNESS: Packed would be a perfect

zl interpretation.

22 BY MR. STEINER:

23 Q. All right. Did

~Q MR: BARAT7A: Is trodden the word that you

25 used?

Page 35

1 Debra's car.

2 Q. But do you know now if he was in the 
building?

3 A. When 1 got inside the bu(Iding, yes, he was.

~ Q. Where were you looking when you fell?

A. On the ground.

6 Q. Could you see the ice?

~ A. Yes.

8 Q. Could you see pavement?

9 A. No.

io Q. How much ice would you say you were able to 
see?

11 A. The whole parking lot.

12 Q. What did it look Ifke?

13 A. A sheet of white ice.

1Q Q. Was the snow on top of that?

is A. It was trodden. It was tiaitened to the ground
. There

16 was no stuffy snow, no.

i'~ Q. Do you know what caused it to flatten?

la p. It being plowed over after it snowed.

19 Q. So it looked like a truck had been through th
ere

~~ already?

zl MR: GABEL: Object to the form and

22 foundation. She didn't even say whether one -- but 
you

23 can answer what you saw, what you obse
rved.

~Q THE WITNESS: What was the question 
again?

ZS RY MR. STEINEft:

Page 37

z MR. S'i'EINER: t heard flattened to the

2 ground.

3 TWE WITNESS: Yes.

g BY MI2. S7EiNER:

5 Q. Do you know what caused that fo flatten?

6 MR. BARA7TA: I'm going to object based on

~ foundation and speculation.

e You can answer to the extent that you know.

9 MR GABEL: Join. Go ahead.

to MR. BARAT7A: Do you know -- do you remember

~ 1 his question?

12 THE WITNESS: Yes.

13 MR BARA'ITA: AI! right.

14 BY MR. S7EWER

is Q. What caused the snow to flatten to the ground if 
you

16 know?

17 MR. GABEL Same obJecUon. Go ahead,

1a THE WITNESS: You guys are confusing me.

~ ~ MR. BARATI'A: Don't pay attention to our

Zo objections. Unless i instruct you not to answer a

27 question, then don't answer it, but Mr. Gabel will

22 object sometimes. Sometimes I'll object.

Z3 THE WITNESS: Okay. Here's the situation.

24 Il had been snowing for over a month. Every time it

2~ snowed, a snowplow would come and plow the area 
(or

d
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Page 38

everybody io walk. The next day, a snowplow would come

if it had snowed and plow the area for everybody to

walk.

In addition to that, vehicles would be

driving through this area for several reasons. One, it

was our parking area to park, so thaPs where we

parked; two, it was the alley for the plaza, so trucks

and delivery people would be going through the alley to

deliver to the plaza. It was a solid sheet of white.

W hether it be packed snow or ice t have no idea.

BY MR. STElNER:

Q. So did it took like vehicles had driven through the

parking lot?

A. Yes.

Q. Did it look like the parking lot had been plowed?

A. Pravlous --

MR. GABEL: Askad and answered. You may go

ahead.

TH[ WITNESS: Previously, yes.

BY MR. STEINER:

Q. Do you know about-how much snow or Ice was on the

surface of the parking lot in inches or centimeters?

MR. BARATTA: Are you asking her the depth of

.the snow and/or ice?

MR. STEINER: Correct, on the sudaca itself.

Page 90

x Q. do you know if salt is kept on the premises?

2 H. Yes.

3 Q. Do you know who buys it?

~ A. The owners, Tom and Jamal Chakani.

5 Q. Do you know who applies il?

~ A. The p~pose of the salt at the building was for the

~ customer sidewalks in the front of the building and the

8 side of the build(ng.

9 Q. But theywould apply the salt, the owners?

io A, For the sidewalk.

li Q. fn your experience; was the Grand Dimilre's parking lot

1z generally used for Grand Dimiire's employees and

13 CUSl01l18fSl

x4 MR. BARATTA: Which lot? Object. Vague.

is Whichiot?
16 BY MR. STEINER:

~~ Q. The parking lot that you parked in.

xe A. We were required to park in the back of the building.

1 ~ The employees parked in the back of the building.

20 Q. Is ihaE generally what that parking dot is used for?

21 MR. BARA77A: Objection: foundation.

2z You can answer if you know.

23 7HE WITNESS: That is where the employees

29 parked. Some customers would park there, but the

z5 majority of the cars back there were employees.
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MR. BARATTA: That she was walking on the

morning of the incident?

MR. STEINER: Right.

T!-IEWITNESS: Approximately six inches.

BY MR. STEINER:

Q. When you arrived at Grand Dimilre's before this

incident, had you ever had snow or ice in the parking

lot before?

A, Yes.

MR. BARAT7A: Ai what time?

MR. STEIN~R: I'm just asking before this

incident.

MR. BARATTA: Any specific time frame?

MR. STEIt~lER: No specific time.

MR. BARATTA: In the 90 years that she worked

there?

MR. STEINER: Right.

MR. BARATTA: Okay. Go ahead.

THE WITNESS: Yes.

BY MR. STEINEFi:

Q. In those situations, did you ever report that to

anyone?

A. Report what, sir?

Q. That there was snow or ice in the parking lot.

A. No.

Page 91

i BY MR. STEINER:

2 Q. po you know if that parking lot was used by any other

3 business or anything like that?

9 MR. BARATiA: Foundation.

5 MR. S7EINER: i asked if she knew.

6 THE WITNESS: That particular area, no. That

7 area is for Grand Dimitre's.

e BY MR. STEINER:

9 Q. Okay. Grand Dimitre's has a dumpster, right?

lfl A. Yes,

11 Q, Is it in the back of the building?

12 A. Yes.

13 Q, Is it in that parking lot where you were walking?

14 A. No.

is Q. You mentioned you got to the restaurant at

i6 approximately 5:50, right?

17 A. Correct

ie Q. Was it light out?

1 g A. It was dark.

Zo Q. Are there lights on the premises?

21 A. The side of the premises, yes. The front, l have no

z2 idea.

23 Q. Whataboul the back?

2~ A. The back lighting was --they had a night light over

25 the back door.
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Page 92

i Q. Nonetheless, you were siill able to see the snow and

2 ice, right?

3 A. Well, If you walk into your bathroom and you have a

9 night Ilght, that is how bright that light was. It

5 just did the door. It didn't come out into the parking

6 !ot

7 Q. I see. But again, nonetheless, you were still able to

e see the ice, right?

9 A. Yes.

to Q, po you have any personal knowledge how long the snow

11 and ice had been there on the day of the incident?

1z A. Il had been accumulating every day for two months.

13 q, gut what about on the parking lot surface itself? You

14 did mention that trucks would come by, right?

16 A. Yes.

1~ Q, qnd plow the snow, right?

i' A Yes.

le Q, So ai least to some extent, it didn't all accumulate

19 overtwo months, right?

Zo A. Yes, it did.

Zi Q So no ona had been Uiere in lha two months priori

z2 A. No, every day or whenever it snowed, a plow would come

z3 and plow tha naw snow. Dld we ever see cement? No.

24 Q. Okay. Do you have any idea the last time a truck came

zs by7

Page 99

1 MR. BARATTA: Mr. Gabel wants a good peek.

2 MR. LABEL: Thank you very much.

j "fHE WITNESS: 1'lljust stand. Go ahead.

4 You can still ask me questions.

S MR. GA[3EL: Chris, would you mind if i got a

~ picture of that?

~ MR. BARATTA: Her shoes?

e MR. LABEL: Yeah.

9 MR. BARATTA: Not at all. While you guys are

to snapping photographs, I'm going to get a quick refill

11 on some coffee.

12 (Short recess.)

~ 3 BY MR, STEINER:

i4 Q. At the time of the incident, were you holding anything?

is A. My purse.

16 Q, Anything else?

i~ A. I actually brought that, too, just so you could see.

is No, just my purse.

19 Q. Do you wear contacts or glasses or any(hing?

20 A. Nope.

21 Q. I want to say that I saw some medical records that

2z indicated that you had some sort of glaucoma or

23 cataracts or something.

lg A. Cataracts.

zs Q, Did you have surgery?

Page 93

3 A. Probably Thursday.

2 Q. So the night before?

3 MR BARAT7A: Do you know?

4 THE W ITNESS: Absolutely noL I couldn't

5 tell you speciticaify when the last time a truck was

6 there. IPs an alley.

~ MR. BARATTA: Teti Mr. Steiner you donY

e know.

9 MR, STAINER WeA, I think she already

I~ answered the question.

11 gY MR. STEINER:

~2 Q, What type of shoes were you wearing on the date
 of the

x3 incident?

i~ A. IPs tunny you should ask. Here they are. 1'll even

is show them to you because 1 have to get up anyway.

16 These were the shoes that 1 was wearing.

1'~ MR. BARATTA: You answered in the

18 Interrogatories, Ms, livings, they were Skeche~s, they

1 Q were a month old at the time of the incident?

Zo THE W ITNESS: These are them, yes.

21 MR. STEINER: Let the record reflect thQ

z2 witness has shown me her black Skechers that have

~~ rubber soles. They look like --

2Q MR. LABEL: I'm sorry. If you'd just stand

zs still for a moment.

Page 45

1 A. I've had two surgeries, one for each eye.

2 Q. When was that?

3 A. My first one i believe was 2009 I think.

9 Q. When was your second one?

5 A. The second one was December 2015.

6 Q. Did you have any trouble seeing after either one of

7 those surgeries?

e A. No.

9 (~, Did those surgeries Correct your vision?

1 o A. Yes.

1 Q. Why did you have the second surgery in 2015, just.the

12 other eye?

13 A. Yes, it was the other eye. The first surgery was my

la left. The second surgery was myright.

i s Q, pid you have trouble with your right eye leading into

~ ~ 2015?

17 A. No.

~ N Q. AEI right. 1 think earlier, you mentioned that you

1 ~ fell straight back; is that right?

z~ A. Correct.

2 ~ Q. Do you know on what body part you landed on?

?~ A. Like lower back.

?3 Q. And 1 know you menUonad that youinjured your lower

-' 4 back as a result of this incident. Anything else?

%~ A. I don't understand the question.
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Page A6

Q. Did you injure anything else besides your lower back?

A. No. 1 mean 1 was sore. My arm hit, that kind of

thing, but noihing permanent.

Q. So the only injury that you rebate io this incident is

wish regard to your lower back al least for purposes of

this lawsuit, right?

A. Correct.

Q. How long were you on the ground following this

incident?

A. Five seconds.

Q. Md then how did you get io the restaurant?

A. I tried to stand up and was slipping everywhere, so

got down on my hands and knees and crawled across the

parking area. 1 triad to get to the back door.

could not, so I ended up walking the snow drift, plowed

area, whatever you want to call it to walk around the

building.

Balled to the restaurant when I got to the

front door where Debra Buck answered. She opened up

the front door forme. 1 went inside. I was soaking

wet. I then went home, changed my c~olhes and came

back to work.

Q. Did you work that day then?

A. I d(d_

Q. Did you tell anyone else a6oul the incident besides

Page 98

1 me what was gaing on and 1 told him that i had fatten

z on my way into work that morning in the back lot.

3 Q. Do you know if Mr. Ghakani did anything after you toid

4 him?

5 A. Ne did.

6 Q. What did he do?

? A. He went out the back door, took an ice pick, shovel

e iype thing and went to where the drain was in the back

9 parking lot and started to try to break up the packed

to driving area.

11 q. Did you slip near the drain?

zz q. I don't know. I couldn't see the drain.

is Q. Did he clear the entire back lot?

19 A. Did he?

is Q, Correct.

i6 A. No.

i? Q. Just near the drain?

ie A. Correct.

19 Q. Why did he do it at that location versus another

Zo location?

2i MR. BARATi'A: Object to foundation.

22 THE WITNESS: You'd have to ask him. I don't

z3 know.

29 BY MR, STEINER:

z5 Q. Wad he ever done that in the past if you knovJ!
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Debra Buck?

A. Mr. Spear, Maria Isaac at 9:00 a.m. when she came to

work, my boss, Tom Chakani.

Q. Anyone else?

A. My customers. J mean, you know, there was no ofiter

employees.

Q. You mentioned Mr. Spear was the cook, right?

A. Correct.

Q, Who was Maria Isaac?

A. She was another server.

Q: And then Tom Chakani is one o(the owners at Grand

Dimitre's; is that right?

A. Correct.

Q, Did you --strike that.

Did you tell all of these people the same

story of how it happened?

A. Yes.

Q. And (s it generally what we said just moments ago at

this deposition?

A. Yes.

Q. You didn't tell them anything else?

A. Nope.

Q. What did you talk to your boss, Tom Cliakani, about?

A. I believe somebody else had told him in the back when

he came in the back door, so he came up to me and asked

1 A.

Page 99

I don't know.

2 Q. You certainly never told him to do in it in the past

3 though, right?

9 ,4 No. ~ ~

5 Q, Do you believe it was his responsibility to do that? m

6 MR. BARAT7A: To do what?

7 MR. STEINER: Break off the ice Ilke he did. d

0 7HE WITNESS: No. ~G

9 MR. BARATTA: I'll object to form;

to founda0on; also calls for a legal conclusion.

i 1 To the extent you can answer, please go O

12 ahead. '~ Q

13 THE WITNESS: No, I don't believe it was his ~

iQ responsibility to do that. ` ,J
~

~5 BY MR. STEINER:
~

~ N

16 Q, Do you have any idea it he told anyone else about this N ~

x~ incident? O ~ j

ie A. 1 don't-know. J O

i9 Q. All riglii. So after you changed and came back to work, ~

to were you able to generally do your everyday duties?
W W

zi A. Yes.
l--~ W

22 Q. Did you complete your shift? ~ „J

z3 A. I did. ~

2n Q. Where did you go after? pp~

zs A. Home. !-d

i

~~
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1 Q. What did you do?
~ 1 well.

z A. t took some Motrin and Iaid down.
2 A. It hurt. On a scale of ona to 10, probably five.

3 Q. Eventually, did you go seek medical attention?
3 completed my shift. I did my Job because thaPs the

Q A. I did.
~ kind of employee I am. i went home, took iwo Motrin

5 Q. Where was that?
5 and 1 laid down. As the evening progressed, it got

6 A, Concentra. ~ worse. I was unable to sleep all night.

~ Q. Which one is that?
~ The following day, I went to work because

e A. 14 and Groesbeck in Fraser.
° was scheduled to. When my boss came in, i told him, "I

9 Q. What did you tell them?
9 don't know whaCs going on, but 1 have been in pain all

~o A. That I fell at work.
10 night, i need to go see a doctor." He told me to go

ii Q. Was Uiat the following day?
li to ConcenVa, which is what I did.

12 A. Yes. 12 Q. Okay. So this incident happened on February 21st,

~3 Q. Do you know what time you went (here?
13 2014. Do you know (f it snowed on the night prio~t

14 A: Approximately 1:00 o'clock, 1:30.
ig A, I have no idea. I don't remember.

1~ Q, Were you scheduled to work on that SaturdayT
is Q. Do you know if it snowed coming into work that morning?

16 A. 1 was.
ib A. 1 don't remember. No, 1 don't believe it was snowing

i~ Q. Did you call in? 17 that morning.

is A. No, t worked.
1H Q. Do you have any idea the last time it snowed before

19 q, You worked that Saturday, too?
19 this incident?

Zo A. I did. ~~ A. It was. snowing every day, Mr. Steiner. It was

21 Q. Did you report this incident to anyone else? 21 February.

22 A. Anyone else being who? 22 Q. Well, you Just told me you didn't know if it was

z3 Q. Anyone else we haven't talked about or -- we haven't
23 snowing the day before or if it was snowing chat

2~ talked about?
29 morning so --

z5 MR. BARATTA: Object to form, 25 A. I have no idea honestly.

1 Page 51
Page 53

1 THE W ITNE55: I mean 1 told my son and his i Q. Before this lawsuit began, did you know who Jim Sage

2 wife. They Mme in for breakfast on the Friday
Z was?

3 morning. "Mom, what's wrong with you?" "I fell this 3

~

A. Yes.

4 morning:' I told my customers. 1 mean I'm a very
4 Q. How did you know his name?

5 efficient waitress and when I'm only moving at 80
5 A. I actually became acquainted with Mr. Sage when 1

6 percent, people ask, "Oh, whaCs wrong?" "Oh, I fell b worked at Dimitre's located on 11 Mile and Graliot in

7 this morning. My back is kind of hurting." So of
~ Roseville. I actually worked for Jim Sage (or

8 course t spoke to other people,
e approximately four days and at Grand Dimitre's, Jim

9 Q. So would you say at least following the incident, you
9 Sage was the landlord, so he called often and stopped

x~ were at about 80 percent at least for that -- 3 ° by a lot.

11 q. Following the Incident, my pride was hurl more than 11 Q. How often would you say he called?

12 myself.
1 z A. Oh, i don't know. When he needed to call about

i3 Q, So your injuries really didn't develop for some period
13 something.

x ~ of time, at least the extent of them?
14 Q. Did he ever call you directly?

is MR. BARATTA: I'm going to object based on 15 A. No.

1 s foundation. She's not a doctor.
i~ Q. Did you ever speak with him directly?

~ ~ MR. STEINER: i know, but she knows what she
~ ~ A Ot course. I would have to answer the phone..

~P felt. 70

~

Q. And he would just ask for the owner or something like

i ° MR. BARA77A: If you can answer as to the ~ ~s that?

2~ progression of your inJuries, whether or not your body ~ 20 a. Yes.

Zz was in shock, anything like that, then provide Mr. ~ ~~ Q. Do you know what he called about?

z2 Steiner with an answer. If you can't, then tell him
22 A. I have no idea. He was the landlord. He would call

23 you don't know. i 23 about whatever he wants.

~~ BY MR. STEINER:
2" Q. Are you aware of any Sage Investment Group employee

2~ Q. You can also tell me the extent of your pain level as

..

25
1

'

being on the premises?
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Page 54 Page 56

MR. BARAI"fA: Abject to form. At what time? ~ ~ Q. Bul what about a Sage Investment Group employee other

MR. STONER: Just in general before the ~ 2 than Mr. Spear?

lncidenl. 3 A. I don't even know who works for Sage Investment, so no.

THE WITNESS: Before the incident? Mr. Spear ~ 4 Q. Okay. Do you have any idea if Sage Investment Group

used to work for Mr. Sage. i 5 knew the condition of the premises on the date of the

BY MR. STEINER: ~ ~ incident?

Q. Well, it's my underslandfng Mr. Spear was a cook, ° 7 A. You would have to ask them. I don't know.

right? ~ e . Q. Are you aware of whether Sage would use tha parking lot

A. Yes. ~ for any purpose other than for Grand Dimilre's

Q. So he was a Grand Dimitre's employee, right? 10 business?

A. Yes. li MR. BARATfA: Object to foundation,

Q. Are you aware of any Sage Investment Group employee as 12 MR. STEINER: I asked if she was aware.

an employee for Sage Investment Group being on the ~ 13 7HE W ITNESS: i would assume that Sage

premises? 19 Investments allows ail of their tenants that are

MR. BARAT"fA: ObJect to form and foundation. a 5 located in that plaza to use the parking lot.

You can answer if you know. 16 BY MR. S7EINER:

THE WITNESS: Like 1 said, Mr. Spear worked 17 Q. Earlier, you mentioned the parking lot was generally

as a cook for Mr. Sage, also. 18 used by the customers and employees of Grand Dimitre's,

6Y MR. STEINER: 19 right?

Q. But in iha capacity as an employee for Sage investment 20 A. Yes, sir.

Group, are you aware of an employes being on the 21 Q. Were you familiar with T&J before this incident?

premises? z2 A. 1 am.

MR. BARATTA: Same objections. 23 Q. Do you have any idea how oHen they were on the

THE WITtJESS: 1 don't understand the question 24 premises? If you don't know, thaPs fine.

and he's -- ~ 25 A. Depends on --

n
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MR. BARAT7A: If you don't understand the 1 MR. BARATTA: Object to form. Go ahead.
~1~

quest(on, you let Mr. Steiner know. It you don't know ~ MR. GABEL: If she knows. Go ahead. ^

who was working for Sage's Investment Company at the 3 THE WITNESS: Depends on what time of year. ~f

time, you let him know that 9 During the summer, they would come and mow the lawns ~ M--~

7HE W ITNESS: But he asked and I answered. 5 and do the edging for theironi curbing around the ~~~.~...{{{

MR. STEINER: I understand. ~ property. During the winter, I mean they came wheh it ~ ~~ ~,

MR. 6ARA7TA: Talk to Mr. Steiner right now. i ~ was necessary to plow. ~, Q

I've stated my objec(fon. If you don't know, you don't ° SY MR. STEINER:

know. ~ 9 Q. But iPs fair to say }rou ceAainly did not ses them ~y

BY MR. STEINEF2: ~ ~~
c

11
every lime they came on the premises, right?

^
Q. let me see if !can rephrase this. Did you ever see A. Not every time, no. ~ ~ 1

any employee from Sage Investment Group in their

capacity as an employee for Sage Investment Group be on
12
13

4. Do you know If Grand Dfmitre's would call them?

A. I don't believe so.
~ O

~the premises at Grand Dimitre's2 3~ Q. Do you know if the owner knew anyone ai T&J, of Grand ~

MR. BARATTA: Object to form and foundation. f 15 Dimilre's? 0 N

THE W ITNESS: I'm going to say I don't know. ~ ~ ~ A. Which owner? N ~

8Y MR. STEINER: j i~ Q. The owner of Grand Dimitre's. Q N
~Q. Did you see an employee other than Mr. Spear -- 18 A. I don't believe so.
J 

~

A, Ever? E

~

19 MR. BARATTA: Ms. Livings testified (here ~""~
~Q. Let me finish the question. Did you ever see a Sage ~0 were two owners for the last decade, 10 years or a ~ 
WInvestment Group employee on the premises at Grand 3 21 couple years she worked (here, so which owner? ~,

Dimilre's other than Mr. Spear? °
i

2~ MR. STEINER: Either owner. ~ w

A. I have seen whoever maintains the property. ! 2~ TFiE WITNESS: Personally, no, they did not Q1

Q. And who is that if you know? z'~ know those people. ~ ~

A. T8J Landscaping. ~ 2$ BY MR. STEINER: ~ f„d

.̀

15 (Pa es 59 to 57)g
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Page 58

Q. When you had a workplace safety concern, 
did you

generally report that to Grand Dimilre's?

A. Yes.

Q. in fhe 24 hours prior to the incident, did you consum
e

any alcohol?

a No.
Q. What about drugs, either medications or illicit drugs?

A. None.

Q. How soon after the incident did you contact a lawyer?

A. August of 2014.

Q, Okay, Now, your attorney and you provided us with 
some

information in this case, actually a lot of information

and I just want to verify that I have all of the

medical providers that you've Veated with as a result

of this incident. So Pm handing you a copy of what is

titled Plaintiff's Answers to Defendant T&J

Landscaping's Interrogatories. I'm using these simply

because they're more recent than the interrogatory

answers that I have for Sage Investment Group.

I'm referring to Interrogatory Number 17.

Now, if you could, just take a quick look through these

and if you want to look through the whole document,

fhafs fine with me, just to verify that it looks

familiar to you, but I'm asking specifical{y to hook at

17 and verify That those are the treaters that you

i
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Page 59

treated with as a result of injuries you sustain
ed as a

result of this fall.

A. I don't believe I ever went to St. John Moross.

Q. Okay.

A. That looks Ifke ICs about it.

Q. Okay. I'm just going la ask you some questions abou
t

some of these providers. Earlier, you mentioned you
r

primary care physician and I'm not even going to try 
to

say it, so t'm just going to say Dr. P. Is that okay/
?

A. That's fine.

Q. When was the first time you treated with Dr. P?

MR. BARATTA; Object to the form.

THE WITNESS: January of 2015 I believe.

BY MR. STEINER:

Q. Do you still currently treat with her?

A. I do.

Q. Who was your primary care physician befor
e that?

A. i did not have one.

Q. Did you have a primary care physician al all before

her?

A. f did during my marriage with Mr. McMillan.

Q. Who was that if you remember'?

A. Actually, I'll take that back. It wasn't a prim2ry

care doctor, it was an OB/GYN doctor.

Q. Who vas that?

Page 60

~ 1 A. I'm trying to think what his name was. He was out of

i 2 SL John. 1 don't remember his name.

[ a MR. BARAT7A: Pappas?

f ^ 7HE W ITNESS: No, John somebody. I don't

5
i

remember his name.

j e BY MR. STEINER:

~ 7 Q. Okay. What led you to treat with -- start treating

i e with a primary care physician in January 2015?

~ A. I got medical insurance,

to Q, Now, Mendelson Kornblum, ft's my understanding that

ii that's the office chat handled some of your surgery.

12 right?

i3 A. They handled all of my surgeries.

~ Q Q. Had you ever treated with Mendelson Kornb~um before

is this Incident?

16 q, No.

17 Q. Did anyone refer you to Mendelson Kornblum?

le A. Yes.

~g Q. Who wasthal4

20 A. Actually, 1 ran into acustomer at -- From whom I had

21 waited on in Meijer and she asked me where I had been.

~~ 1 told her that 1 fell and she said; "Oh, you need to

23 call my guy.' and she gave me his card.

2~ Q. When did you first start treating with Mendelson

25 Kornblum?

Paqe 61

1 A. August I believe it was, my ilrst appointment, of 2014.

2 Q. Do you know who paid to have you sea them?

3 A. Initially, my Workmen's Camp people had told me that

Q they would pay for his consult, but would not pay for

5 nothing else.

6 R But iPs your understanding eventually all of it was

~ patd through your redemption?

e A. Yes, after t sued them.

9 Q. You're still currently treating with them, right?

iu A. Yes.

11 Q. When was the last lime you saw Them?

~2 A. January,

13 Q. This year?

1 ~ A. Yes. 1 seen him in January and I seen my pain

15 management doctor, Dr. Hall, in February.

1 ~ Q, What day in February?

i'~ A. The 6th, i believe.

1 o q, Oo you have any appointments to see them in the future?

19 q, Yes.

Zo Q. Do you know when those are?

L ~ A I can tell you. March 301h for Dr. Kornblum and Dr.

22 Hall, 1 am due to see heron March 10th.

23 Q. Okay. Oakland Imaging Diagnostic Center, did they just

29 do an MRI or something like that?

zs A. Yes.
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Page 62 Page 69

Q. Do you know when that was? ~ therapy/?

A. April sometime of 2094. z A. Mendelson Kornblum Physical Therapy.

Q. The Concenlra in Fraser you mentioned you went to a 3 Q. Okay. So they handle it all in-house?

couple days after the accident or the day after the 4 A. Yes.

accident, right? 5 Q. St. John Macomb, is that where your surgery occurred?

A. GorrecL 6 A. My surgeries, yes.

Q. How long did you see them? ~ MR. BARATTA: i don't know if you're aware,

A. I want to say three weeks. P Mr. Steiner, I thought 1 mentioned that she had a

Q. Did anyone refer you to them? ~ 9 recent fusion.

A. My boss told me to go there. 10 MR. STEINER: I think you mentioned that,

Q. What about the Concentra in Warren? i 1 yeah. That sounds familiar.

A. I have no idea. I've never been there. I'm sorry. 12 MR. BARATTA: ThaCs why she's not in PT.

The Warren location is dr. Beifi. He's the Concenlra 13 BY MR. STEINER:

specialist that !was sent to from the 14 Mile 1 Q Q. Okay. Let's talk about those surgeries. The first

location. 15 one, who performed the firs! one?

Q. And would that time be in the three-week period that 1~ A. Martin Kornblum.

you treated with Concenlra? 17 Q. Did he perform the second one, too?

A. No. 1e A: Yes, he did.

Q. How long did you treat with the Warren one? 19 Q. When did the first one occur?

A. From, I don't know, the first week of March maybe, 20 A. Ha also did a third one.

second week. it was Tike second week of March and I 21 Q. Okay.

stayed with them until I went to go see Dr. Kornblum in 22 A. The first one was April 29th, 2015.

August. 23 Q. So you mentioned you started seeing him in August 2014.

Q. Since going to see Dr. Kornblum in August; did you see 24 What did he do in behveen August 2014 and April 2015?

any other physician other than Dr. Komblum's office? 25 MR. BARA7TA: What did who do?

~-~
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Page 63 Page 65

i A. Between Concentra and Dr. Komblum? No, I don't i BY MR. STEINER:

z believe so. z Q. The doctor and you.

3 Q. What about after you ftrst saw Dr. Kornbfum's office, 3 MR. BARATTA: in reference to treatment for ~ j m

9 did you ever see another physician? Q her? ~ H

5 A. 1've actually seen several. They were like things 5 MR. STEINER: Right. m

s {had __ e THE W ITNESS: Not much. I would go see him ~ ~' ~

Q. Through the Insurance company? ~ every couple of months. i was seeing Dr. Halt every ~,

e A. Yes, the insurance. IMEs orwhatever they were. 8 month For pain management. ~

9 Q. Right, Other than those, did you go visit any other 9 BY MR. S7EINER:

to physician? z~

11

Q. What did Dt. Hall do for you in those couple months,

1 ~ A. No. every couple months? O

12

13

Q. Pure Healthy Back, when did you first start treatment

there?

12

~3

A. 1 see her every month. She's pain management. ThaPs

where 1 have to get my pain medication from.

~ O

z9 A, That was through Concentra. 19 Q. So she would Jusi prescribe you pain pills tike Norco? ~ ~

is Q. So between the time of the incident and seeing Or. is A. Yes. ~ ~

~ E ICornblum, you treated al Pure Healthy Back? i 6 Q. And the other ones that we talked about earlier? O ~ .

~ ~ A. Yes, and at Fiex Therapy or whatever that place was. ~ ~ A. Yes, the Gabapentin. Q N

~'~ e Q. Okay. Do you still do physical therapy thfough Dr. 1e Q. Did she do anything else? Q

~~"- Kornblum? j% A. No, that's all. She's a pain doctor. Actually, 1'll ~"~

zC' A. No. Zo take that back. She did. She gave me injections. I ~ W

2~ Q. So since you started seeing Dr. Kornblum, he hasn't had ~1 did have injections. The steroid whatever kind of ~,_, . .

~~ you do any physical therapy? ~ 2z injections, 1 had three of those with Dr. Hall. ~ ~

z3 A. Oh, no, 1've had physical therapy. I'm just not doing z3 Q. Do you know when those occurred? 01

sa any right now. z4 A. 1 don't remember. 11 was last ear.Y ~Op

- ~ D. Okay. Who did Dr. Kornblum refer you to (or physical 2~ Q. Was it before or --

~

7

\.._...
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A. It was after my second surgery.

Q. Do you know what Dr. Kornbtum did in your first

surgery?

A. My first surgery, he went through my back and it was

supposed to be a couple of pins and that kind of thing.

When he got in there, it was not quite as he

anticipated and I ended up getting a couple of titanium

rods or whatever put in there.

Q. Do you have any idea if those rods will need to be

removed at some point?

MR. BARATTA; Objection; foundation.

TFiE W ITNESS: Theyll never be removed.

BY MR. STEINER:

Q, Did you get a second opin(on before going through with

that surgery?

A. No.

Q, How long were you in the hospital after that first

surgery?

A. My'surgery was on the Wednesday and I believe i left

there Friday, two days.

Q. Following that surgery, how often would you follow up

with Dr. Kornblum?

A. Following that surgery, i had another surgery the

following weak.

Q. Okay. Was that planned?

Page 67
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A. Yes. Itwasmysecondsurgery.

Q. Okay. And Dr. Komblum performed that, right?

A. Yes.

Q. And what did he do in that surgery?

A, Actually, 1 had two surgeons there. I had a general

surgeon who was Dr. Hams I believe his name is. They

went khrough my stomach and attached more bars, so Dr.

Harris ended up having to move everything out of the

way and Dr. Kombium did his thing on my back.

Q. So thatwas installing more rods in your back?

A. Yes, more hardware.

Q. How long were you in the hospital following that

surgery?

A. I went in on May 6th for the surgery and I believe that

was a Wednesday, so f think 1 didn't get out until

Saturday on that one, so that was three days.

Excuse me one second.

(Discussion ofithe record.)

BY MR. STEINER:

Q. How long did you follow up with Dr. Kornblum after that

surgery?

A. 1 believe it was two weeks, He wanted to see me in Iwo

weeks. Since both surgeries were only a week apart

from each other, you know, it was like I really went,

had the surgery, stayed there a couple days, came home

Page 68

'~ 1 a couple days, went back for a couple of days, so

2 betievo it was like two weeks after,

I
3 Q. And how many appointments have you had with Dr.

~ Kornblum since Thal second surgery?

5 A. Approximately 10.

6 Q. Is it like once every couple months or something like

~ ~ that?

~ A. Yes. Sometimes him, sometimes his PA. t don't always

i ~ see him.

i o Q. And then did he schedule you for physical therapy at
i 11 that Ume?

~ z A. My physical therapy was six months after my second

~ 13 surgery is when I started.

19 Q. How long were you in physical therapy tor?

xs A. I want to say like two months.

I,
~ 6 Q. Then following that, did you just continue to see Dr.

i~ Hall for the pain management?

z 8 A. No, I've never been able to stop getting pain

i9 management.

20 Q, i understand. I'm saying after your physical therapy

~l was completed after those couple months, what did you ,

zz do?

3 A. We had io stop physical therapy. It was never really

2 9 completed because of the pain Ievei that i was in.

I 25 Q. So from about eight months after your second surgery,

I
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Page 69 M

r~~
1 you stopped treatment unii~ your third surgery; is that [I]

2 right? (~

3 A. ~a«e~~. m
9 q, When was your ilttrd surger}/t

~
5 A. December 21st of 2016. rn

~ D. And Dr. Korn6lum performed that surgeryl

~ A. He did. 6+ d

e Q. What did he do? ~

9 A. i caN It adding w)ngs. He extended the metal bars to ~y

1a fuse-- n /~

~ ~11 Q. To fuse these -- ~ '1

O Oi2 A, The vertebrae, yes.

1~ Q. Did Dr. Kornblum mention whetheror not he thought the ~'~

~~ 9 surgery after the second surgerywas successful? J

i s A. I-le felt that the surgery went well and we would have to ~ ~ j

~ ~ wait to see how I recovered. NCO

~ Q. Okay. Has Dr. Kornblum expressed that he believed this O [V

le third surgerywentwell as well? ~ ~
J F~--+

~ 4 A. He's very happy with the third surgery, yes. ~

20 Q. Has your pain gotten better since you've gone through . W
W

2~ these surgeries? r—+ W

z' A. Eventually, yes. ~ ~

z3 Q. Are you required to use crutches, a brace, walker, Ol F„~

~'~ anything like that? b ~

S A. I have a brace al home and t also have -- I'm not sure ~ ►~

=' 18 (Pages h6 to 69)!7'/.t'%t • ~ lransonreponii7y.com
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Page 70 P:zge 72

what it's called, but it's a bone stimulator that I 1 Q. Being a waitress, you mentioned that you had to bend

have to wear every day for 30 minutes. it's like a 2 over and carry heavy objects, right?

battery operated unit. 3 A. 1 didn't mention that i bent over, but yes, 1 do carry

Q. But you don't use any walking aids, right? l ~ five, six plates on my arm which [ends [o be heavy.

A. No. f 5 Q. Dld you ever have problems with your back before?

Q. What is your back brace called, if you know? 6 A. Of course. My back ached. I'm on my feet all day for

A. It's a back brace. it has metal rods in (here. IYs a ~ six io eight hours.

black, heavy-duty ortho back brace. e Q. How long had that been a problem?

Q. Where did you get it? 9 A. I'm b6, so I've had three children, 1've had backaches

A. The supply store. I had to go in there and get to for 20 years, nothing that has kept me from working.

measured for it. li Q. Has any doctor told you that you are permanently

MR. BARATTA: Binson's. ~2 disabled from working?

THE W ITNESS: Binson's. 13 MR. BARATTA: Objection; asked and answered.

BY MR. STEINER: 14 She testif(ed regarding applying for and being granted

Q. Was that prescribed to you by Dr. Kornblum? 15 first time Social Security Disability.

A. Yes. ib 7HE WITNESS: (already answered it so --

Q. How often do you wear it? x~ BY MR. STEINER:

A. When t need to. 1e Q. So iYs your understanding that you cannot work?

Q. How often is that? 19 MR. BARA7TA: Asked and answered.

A. Depends on what I'm doing. Sometimes I don't have to zo Go ahead. Donna, you can answer.

wear it at all and if I'm doing my housework, then yes, zl THE W ITNES5: At this time, the doctors have

do it, you know, to try and keep my back stilt. ~2 stated that I am unable to work due to my back

Q. So iCs as needed? ~3 condition.

A. Yes. l9 BY MR. STEINER:

Q. Did Dr. ICornbium prescribe that bone stimulator? 25 Q. Do you beileve you'll he able to work in the future?

C~
-̀-a
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Page 71 I Page 73

A. Yes. ~ 1 A. Thai's the future. ! have no idea whaPs going to

Q. -Where did you get that? 2 happen tomorrow. I only know whaPs happening now, so ~"~ ~1

A. His office. 3 no. m

Q. And do you have any idea what that does? a Q. Are you optimistic that you might be able to work

A. It's supposed to stimulate bone growth. 5 again? m

Q. Okay. Do you still use ii? ~ MR. BARAITA: Objection; relevance.

A. Every day for 30 minutes. 7 You can answer, Donna.

Q. When did you first start using it? a THE WITNESS: My income is $615 a month. Do

~,

~+

A. Three weeks after my third surgery. 9 you think I would like to go back to work? Yes.

Q. So recently? ~ 10

i i

BY MR. STEINER:

for
A. Yes, in January. Q. Did you ever take any pain medication any reason O ~"'~

Q. Have you ever heard that you've had arthritis in your

back before?

12

13 A.

before this accident?

Nope. Occasional Motrin.

~ O

R. Yes. 14 Q. Any prescription? ~

Q. And when is the first time you heard that? ~ IS A• No• ~ N

A. Dr. Belli told me when I had the MRI done. ~ ~ ~ Q. Prior to this incident, did you ever have any problems N 0

Q. When was that? 17 with your back that required medical treatment? p N

~
A. April. ~ 1B A. Nope. O

MR. BARA7TA: Asked and answered. Go ahead. ?€ x9 Q. Any pain That we haven't already discussed in your ~ ~"~

~ ~THE W ITNESS: April of 2015. I'm sorry. t zD back?

2ot4. ~ 21 A. No. W WF-~

BY MR. STEINER: j 22 Q. On the date of this incident, were you treating for any ~ ~

Q. Has any doctor told you that you've had degenerative i 23 medical conditions? Q\

conditions? ~ ~° A. No. V ~+~

A. Yes. Dr. Belfi and Dr. Kornblum. j 25 Q. On the date of this incident, were you taking any

E 7

~̀---
~~• ~ - liansorrreporting.com
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medication?

A. No.

Q. Presently, are you doing anything other than medication

to alleviate your pain?

MR. BARATTA: Asked and answered. She wears

a back brace, she's got a TENS unit and she takes

NO(CO.

MR. STEINER: Okay, those are three things

that she did mention.

BY MR, STEWER:

Q. But is there anything other than -•

A. My doctor doesn't want me to do anything at this time

except heal.

Q. Okay. So nothing else?

A. No.

4. Do you recall any particular incident after this tall

That aggravated the pain in your back?

A. Everything 1 do aggravates the pain in my back.

Q. Like what type of activity?

A. Standing, walking, sitting, sleeping, bending, IL's

constant pain every day.

Q, After this inclde~t, did you ever have a slip and fall?

A. Nope.

Q. Any automobile accidents ake(I

A. Nope.

Page 76
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accident?

A. No.

Q. Before this incident, had you been hospitalized for any

reason other than for your children?

A. Yes, I had a laparoscopy and I had a partial

hysterectomy.

Q. WhaYs a laparoscopy?

A. It's where they go through your naval with a scope and

check It out to see what needs to be done.

Q. What vvas that fn relation to?

A. 1 hart endometriosis.

Q. When was that?

A. It actually started in like'96, '97, (he pains all

started.

Q, What hospital?

A. St. John Moross. So actually, you know what,lhaPs

when I went to St. John Moross.

Q. Before this incident, did you ever see a physical

therapist?

A. Yes, when 1 injured my shoulder in 2000, I seen the

Concenira physical --

Q. Any otherincidenl?

A. Not that I can recall.

Q. Before this incident, did you ever have an MRI, CT

scan, anything like that?
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Q. My visits to the emergency room other than related to

this incident after the accident?

A. I've actually been to urgent care since this accident.

Q. For what?

A. I had an infected tooth Yhat required antibiotics and

that was a week ago Friday, so whatever date that was.

Q. What urgent care was it?

A. Roseville Urgent Care.

Q. Ater this incident, have you done any surgeries

unrelated to this incident?

A. Nope.

Q. Have you ever visited a chiropractor?

A. Once.

Q. When?

A. Let's see. My son is 33, so 33 years ago.

Q. Do you remember who that was ihrough7

A. A chiropractor that was on Ten Mile and I-9A in

Eastpointe.

Mft. BARA'RA: Lupo.

THE WITNESS: No. Nowicki or something like

that in the strip mall right there.

BY MR. STEINER:

Q. Before this incident, had you had a slip and fall?

A. No.

Q. Before this incident, had you had an automobile

1

Page 77

A. No.

z Q. Have we pretty much covered al{ your treatment (or ~"~

~ after the accident? ~j

4 A I believe so. Everything was pretty much done and

5 ordered through Concentra or through Mendelson Kornblum

6 and a couple of visits to Dr. panthanJi.

7 MR. STEINER: Let me just go through my notes d

8 real quick off the record. I think I'm just about

9 done.

~0

i i

(Short~ecess.)

BY MR. STEINER:

^

12 have

O ̀ .t

OQ. Before the incident, did you any hobbies, ~

i 3 activities, stuff you liked to enjoy? ~'

~iQ A. Of course. ~

15 Q. What types of stuff would you do? ~O N
~ 6 A. 1 was actually on a bowling team with a couple of the ~ Q

~ ~ girls from work. It hadn't been for a couple of years O N

1P because everybody just kind of slopped wanting to go. ~ 0

ig I used to go dancing. My grandsons — I have nine

~20 grandchildren. So three of my grandsons play soccer, W W
~ so I mean we always used to screw around with the ~,.,

wz1 soccer ball. W J
z3 At llie time of the incident, I had twin 01 ~,

29 granddaughters that were a year old that I was b ~p

z5 responsible to take care of them that f couldn't even

!-~ ~

--- ~~ ~ 20 (Pa es 79 to 77)
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Page 78 3
a

i do that because I couldn't lift up anything. It was 1

2 like I couidn't do nothing. All the lime, "Nana, j 2

3 come" -- "I can't come." "Nana, come" -- "No, i can't j 3

4 do that either."

S Q. With respect to the bowling, had it been a couple years j 5

6 before this incident that you -- j ~

~ A. Yes. ~ ~

e Q. So with respect to the dancing, how often did you go 8

9 dancing betore this incident? ~ 9

io q. I actually hadn't been for probably a couple of years io

li either, you know. But it's all things that I can't do i~

~

1z anymore. I can't wear high heels. i wore three, ~ 1z

~3 four-inch high heels ail the lime, so now if I dress to ~~

34 go anywhere, I have to wear slats because I can't even 19

1~ dress correctly. is

16 Q. Earlier, you mentioned that you do baby-sit one of your 16

1~ grandchildren at least every day, right? i~

le A. Yes. Well, three, four times a week depending on what 1e

19 the mom and dad's schedule is. ~ 19

zo Q. Okay. Is that to accommodate a work schedule or ~ 20

zl something like that?
{ zl

22 A. Yes. My son and his fiance work.
22

23 Q. po they pay you or anything? ~3

29 A. No. i['s my grandson. Do they pay me? No.
29

25 MR. BARATTA: She should pay them.
25

Page 79

1 THE WITNESS: Correct. Because I go to their

z house.

3 BY MR. STEINER:

~ Q. Okay. And you still see the other grandchildren as

5 well?

6 A. Yeah, all the time. I have a great-g~andchiid coming

'~ next month.

e Q. Congratulations.

9 A. So we'A have another baby in fha family.

io MR. STEINER: CongraWlaUons_ Thank you.

11 That is all I have.

ix EXAMINATION BY MR. GABEL:

~ ~ Q. My name is Steve Gabel. I represent T&J Landscaping

14 and I'm going to ask you some questions aboutthe

is incident we're here for today. Same ground rules

ib .apply. Okay? You have to answer out loud which I'm

i~ going to ask you to answer out loud. Okay?

la A. Okay.

19 Q, p11 the other ground rules Mr. Steiner discussed with

2~ you apply to me as well. Okay?

21 A. Okay.

22 Q. We just too3e a break for a second. Do you need to take

z3 another break before we go ahead?

ZQ A. I actually do.

l> (Short recess.)

Page 80

MR. GABEL: We're back on the record.

BY Mft. GABEL:

Q. Ma'am, I'm going to jump around a little bit because

Mr. Steiner asked a lot of questions and I'm going to

do my best not to go over those questions. I may, but

I'm going to do my best not to do Ihak Okay? What is

your weight currently?

A. Right nov✓?

Q. Yes.

A. 163.

Q. And as I understand it, it was around the 140s or so

around the time of the incident, right?

A. Correct.

Q. For whatever you posted on social media, we're going to

ask you please do not delete that and we may follow up

with your attorney, but whatever it was, commentary you

mentioned, those photos, Just leave It there.

A. No photos just -

Q. Thank you. Oo you do 7wiiler?

A. No.

Q. Do you do Instagram?

A. No. 1 can barely do Pacebook.

Q. All right. So you mentioned this chiropractorwho was

in Eastpointe. Is that the only chiropractor you would

have seen in the last 20, 25, 30 years?

Page 81

1 A. In the Iasi 34 years and that was the only lime. It

z was 34 years ago.

3 Q. Was it one visit or a series of visits?

~ A. 1 believe 1 went about flue times.

5 Q. You tell us, what was the condition you went there for?

6 A. When 1 had my middle son, 1 had an epidural and it was

~ just to the point when I came out of the hospital, my

6 friend, because my back was acl~ng and --

9 Q. So you're pointing to your low back?

to A. Yes.

17 Q. Was that what you complained about for the five visits?

i2 A, Yes.

13 Q. So epidural is typically an injection into the low back

19 area to decrease pain, so you have your hand on the low

is back?

~ E A. Correct.

~ ~ Q. And !hat's the area you complained about?

~ A A. I'm just standing here.

~ g Q. i understand. But thafs the area you complained

z0 about, correct?

~~ A. Yes.

~~ Q. To the cliiropraclor?

z3 A. Yes.

z~ Q. What did he do, manipulate the back in some way?

3`-'• A. Yes.
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Page B2
Page 89

Q. How did he do thai?
~ Q. Correct, in the five years before.

A. He had taken x-rays and Then he pu[ me on the bed 
thing 2 A. No.

and adjusted my spine I guess.
~ Q. Any pain medications you filled al these two locations

Q. Did he give you a diagnosis?
~ --

A. No.
5 A. No.

Q, What were the pharmacies you went to prior to Ih
is 6 Q. -- you have to let me tlnislt the question -• in the

incident? I know you mentioned a few, but I'm going
~ flue years before?

back in time in the five years before this incident.
8 A. No.

A. Five years before the incident?
~ Q. Are you right or left-handed?

Q. Correct.
1 o A. Right, but f do use my left.

A. I really was never sick. 1 can recall one visit where i i Q. But you're right-hand dominant?

1 had an upper respiratory infection.
~Z A. Yes.

Q. Just Tell me the name of the pharmacy, the name
 of the 13 Q, Prior to this incident, had you seen a psychologist,

place you went to, the establishment.
14 psychiatrist or social worker?

A. I would have to say Walgreens at 12 Mile and
 Harper i~ A. No.

because that was closest to my home.
1~ Q. As I understand from your records, you smoke

Q. On 12 Mile?
1~ cigarettes.

A. Yes. It sits right on the comer.
18 A. I do.

Q. Near Narper?
19 Q, And one record said you smoked 20 cigarettes. 

Is that

A. On Harper.
z0 perda~/?

Q. I identify these by street and cross street and city,
z 1 A. Yes.

so thafs what I'm going to do. On 12 Mile, correc
t? 22 Q. And you tali me. i don't know. Is that equivalent 10

A. Yes. 
~ z3 one pack per day or more?

Q. Near Harper?
24 A. Yes.

A. Sir, iPs on Ffarper. It sits right on the comer.
25 Q. One peck per day?
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Page 83
Page 85

Q. At the corner. W haPs the city?
i A. Yes.

A. St. Clair Shores.
2 Q. Has any doctor told you chat you should not do 

that
~~~

Q. is there another one you went to besides that lo
cation? 3 because fi's generally not good for you, reduces 

the ~7'j m

A. I would have io say CVS that sits on •• iPs on Ha
rper ~ amount of oxygen in your bloodstream?

~ F"'~

by 13 Mile Road.
~

S A, Yes.
m

Q. Again, what city is that, St. Clair Shores?
6 Q. Did a doctor fell you that it reduces the amount of

~ H~~~

A. Yes.
~ oxygen in your bloodstream that could inhibit heali

ng? a, y

Q. W as there another one besides those two Io
caUons you e A. Yes. But --

~

just mentioned?
9 Q. Mold on. So do you today sGli smoke cigarettes

? ~y

A. Prior to the incident?

Yes,

to

li

A.

Q.

i do.

Is
Q. in the five years or so.

it the same amount, one pack per day?
O

A.

Q.

I don't believe so.

You mentioned you would go to Kroger I think a
fter fhis

12

13

A.

Q.

Depends on what I'm doing.

How often do you smoke one pack per day?

~ O

incident. Did you ever go to a Kroger pharmac
y before 14 MR. BARATTA: Since when?

~

this incident? 
~ 15 BY MR. LABEL:

~ N

A. No.
~

16 Q. Currently, how often do you smoke one pack per d
ay? N

(Discussion oN the record.)
1~ A. Probably every day.

p ~

~ 0

BY MR. GADE~: 
~ l o Q. Okay. Are you under any --strike that.

~

R. So were there any other pharmacies other t
han the.two ~ i~ Before this incident, in the five years

~

you told me about in the five years before the
zo before, were you under any written medical

~ W

incident? 

~

21 restrictions?
,_.,

A. I don't believe so, na. 
; ll A. No.

' ' WC.h ~

Q. Did you have an existing s4~nding prescription,
 ? z3 Q. Did you have any medical restrictions on your d

river's C71

refillable prescription at these two places? 
F 2A license?

t--+
F"~f ~

A. Prior l0 1he incident? 
~i ~5 A. No.

~ M„~

1

~X

'•~ R 22 (Pages B2 to 85)
~ - l~ansortreporfing.corn

.~ ,: ,ar „EF,,,~„~0 313-567-8100

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000151a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



Ll~J
Donna La~.vings ~""~
2/22/2017

i
Page 86 ~ Page 88 ~

1 Q, did you have corrective lenses stated on your driver's ' Q. Did anybody give you a diagnosis as to what happened in

z license? z that incident?

3 A. I don't believe so. 3 A, I didn't even go to the doctor. ~

Q Q. Before this incident, you were telling us about some of j Q Q. How did you get the air brace? ^

~ 15 the hobbies and 1 know they were prior. You told us ~ 5 A. I had it. I have three sons that played football,

fi about the bowling within tive years prior. You told us ~ 6 soccer, wrestling. I have lots of stuff like that. w

~ about dancing in the five years prior and obviously ~ Q. So you didn't get a diagnosis because you didn't go to ~

e caring for your grandchildren. Is there anything else ~ 8 a medical doctor? N

g in the five years prior in addition to working that you ~ y A. Correct. ~

io would do? 10 Q. You didn't get any medical treatment for lira(; is that ~

11 A. i sew. 1 have a sewing machine, so I'm always making ~ ~ i true? !—+

12 things. In fact right now, I've just -- we have my 12 A. No. N

13 great-grendson's baby shower on this coming Sunday, so 13 Q. Thai's true? w

19 Pve done like the slower arrangements, but it takes me 14 A. Yes. Q

is double the time. You know, if i want to paint my toes, + ~5 Q. Did you have any -•was it the right or the left ankle? ~

16 it takes me two hours because I have to do a little 16 A. My left.

17 bit, then stop. 17 Q. Did you have any instabiflly of the left ankle

le Q, So other than the sewing, do you Think you kind of 1e continuing on over the course of the year after that

19 covered what your general hobbies were? 39 occurred?

?~ A. Yeah. I'm Just a crafty kind of person, always have 20 A. No, it did nothing, just unbruised and 1 was good io

zl been, making curtains and -- zl go.

22 Q. I'm going to move toward the incident now and again, z2 Q. So it healed after several days because you used the

z3 Mr. Steiner has asked you a lot of questions, so I'm 23 air cast --

2Q going to jump around a virile on that topic. Actually, 29 A. Yep.

zs prior to the incident, approximately one year before 25 Q. You have to let me finish my quesiton --and then you

Page 87 Page 89

1 the incident, did you have a slip and fall in the 1 were okay in your opinion?

z parking lot that we have been talk(ng about here? z A. Yes, it took a week to 10 days for the swelling, the

3 A. it wasn't a sifp and Tali per se. It was I slipped. 3 black and blue to go down. m ~

9 Q. You slipped, butyou did not fall? ~ Q. When That happened, did you feel any problems in your

5 A. Right. 5 back at all?

6 Q. Was this in the parking lot we have been talking about? 6 A. No.

~ A. Correct. ~ Q. Do you recall when you had the last name McMillan Q,,,

8 Q. Were you exiting a vehicle? ~ e having an incident at Meijer?

9 A. Yes. ~ A. An incident ai Meijer? Fy

io

~1

q, Were you out of the vehicle? ~ to

~ 11

Q.

A.

Did you ever fall at a Meijer location?

No.

~
t 1 ~"~

A. Yes.

12 fail tall hurt o Qz2 Q. Was it in the wintertime? ` Q. You did not and hurt your arm or or

13 A. Yes. f 13 yourself in any way at a Meijer? ~y

1Q Q, Did you catch yourself on something so that you didn't ~ 1 Q A. No. ~

xs need to fall? E 15 Q~ Okay. When was it you were married to Mr. McMillan? ~ N

~E A. My door, the car door, j 16 A. We got married February lnth o('97. ~ Q
N ~

D. Did you hurl anything as a result of that? ~ 17 Q. And then you gave us the end date. i apologize. When O N

~e A. My ankle. td was that? ~'' ~

~~ ~ Q. As i understand, the ankle hurt for a couple of days or ~ 19 A. September 2000 I think. ~

20 a couple of weeks was it? i 2O Q. You told us about a domestic violence incident and so w

21 A. I didn't work for about three days. ~ 21 fm not going to particularly ask about that, but what ~W,,

Q. Did you continue to have an ankle problem after 1hat7 i 1 z I want to know is were you hurt as a result of the ~ ~

23 A. No. I wore an air brace to arork for several days ~ z 3 incident? Q1 F--+
29 because my ankle and my whole foot was just black where ~ 7n A. No. ro ~Q

~~
t

I had hit it on my car. ~ =5 Q. You did not fall as a result of that incident?

\.
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Page 90 j Page 92

i A. No.
~ ~ MR. BARA77A: You mean last before the date

z Q. Did you hurt your back at all as a result of that
1 z of incident?

3 incident?
~ ' 3 MR. LABEL: Correct.

9 A. No.
~ " BY MR LABEL

5 Q. What was tho date of that again? j 5 Q. 7haf was the question, last before the moment of the

6 A. The first week of October of 2010.
j ~ incident. You do not know that, do you?

~ Q. Did you have to seek any medical care and treatmen
t as ~ ~ A. No.

g a result of that matter we just described?
a Q. l want to ask you about the lighting. So at 5:50 a.m.,

9 A. No.
9 was the sun still below the horizon?

to Q. Prlor to this incident, did you ever seek care and
i~ A Yes, it was dark.

li treatment for drug or alcohol abuse?
~ i i Q. !t was not twilight yet, correct?

ii A. No.
! iz A. No.

i~ Q. So you said you arrived at the parking lot 5:50 a.m.,
~3 Q. 7hat's.correct?

14 correct?
14 A. Correct. .

x5 A. Yes. xs Q. But you described some Ilghts. Were there any other

i~ Q, Now, had you ever spoken to anyone trom T&J's
ib lights? Was there light trom any other source, ambient

i~ Landscaping prior to ihis incident?
i~ light, light from tlght posts at al{7

is A. Yes. ~e A. Justihe--

1 s Q, When did you speak to anyone from T&J's?
t9 MR. BARA'ITA: Other than the door light she

Zo A, They would come into the restaurant, so we'd give them
20 described?

Zx drinks or they would order food sometimes.
21 MR. LABEL: Correct. She stated that

2z Q. Now, when you talked to them, would this just be social

I

22 already. i understand.

z3 talk?
23 BY MR. LABEL:

29 A. Yes.
z9 Q. Anything in addition to whatyou have said? Were there

z5 Q You would no► discuss 1ha ins and outs of their work 75 any car lights, ambient Ifght from light posts you

C'~

d

l 1

~1
W
N

F---+

H-.+

N
w
Q
h--~+

l~J

1

Page 9L

ac6viiies, would you? 1

Page 93

haven't mentioned?

`l
J

~~

2 A. No. 2 A. The back window that is in the rear of the building, (~

3 Q. So is It fair to say that you do not know the scope of 3 some form of night light came through that, but it

9 any work they were to do, if any. ai this location? q didn't go past the window if that makes any sense. It
N ~

5 A. No. ~ S was just illuminating the window on the Inside of the m

~ Q Is that true, you would not know? j 6 building. Cf

7 A, 1 would not know. ~ ~ Q. Did you carry a flashlight with you or a I1tUe ~+

e Q. If we were to ask you whether you knew when they did 8 personal light? ~C,

9 any work at all in the winter of 2013 to 2014, would ~ A. No.

1O you know that exactly without guessing? i~
i

Q. So there was enough light for you to navigate from your

ii q, No, 1 car if you wanted to to the building? It wasn't O

IZ Q.
13

If we were to ask the means and methods of the work and

exactly how they did it and what they dftl land who was
i iz

~ 3
tolal~y black?

A. No, it wasn't black.

h~
~'pitch J

14 there, would you know anything about those details ~ Q Q. i want to ask you about the conditions there at the ~. ~

15 without uessin ~g g. x5~ time of the incident right before you fell. Okay? ~ ~'O N

x6 A. No. ~~ A. Yeah. ~N O

17 Q. You did not have any agreement with 7&J's, did. you? ~ ~ Q. You told us what you said about snow and Its condition. O ~ j

~ ~ A. No. Could I talk to my attorney for one second? i F I heard that. I'm going to ask you a few other things. ~ ~

~
19 MR. BARATTA: Sure. There's no question. iy po you know exactlywhat the temperature was at that ~01 'J

Zo (Short recess.) 20 lime? W W

2~ MR. LABEL: We're back on the record. Zi A. It was in the negative numbers. ~

z2 BY MR. GAeEL: z2 Q. Do you know whether it was above freezing in [he 24 ~ ~

23 Q, You do not know exactly when T8J's would have last been
111
~ 23 hours before the incident? ~

24 on the premises, would you? ~~ A. It was not. ~ ~p

~ 5 A. I do not know. ~ ZS Q. ~o you know whether it had rained at all in the three
(

u
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days before the incident?

A. I don'i recati.

Q. Do you know the exact amount of accumulation, if any,

of water, not snow, but water in the three days before?

MR. BARATTA: Foundation.

MR. GABEL: Only it she knows of course.

THE WITNESS: I don't know.

BY MR. GABEL:

Q. Do you know the exact amount of accumulation of snow

without guessing within the three days before?

A. No.

Q. if we were to ask you the minimum and maximum within

the three days before, would you know that?

A. No.

Q. You provided some photos at some point during the

course of the Iilfgation. Mr. Baratta was kind enough

to provide those. They're really dark. Do you know

the source where they era silting? Are they on a

phone? A digital camera?

A. The reason why they are --

MR. BARATTA: Answer his question.

7HE WITNESS: I thought the question was --

okay.

BY MR. GABE~:

C2. Do you know the source? Are they on a digital camera,

Page 95

1
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~ •i
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zz

2:i
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on a phone or something else?

A. They were on my phone.

Q. Are they on the phone you currently have?

A. Not anymore.

Q. Have you stored them on a computer, the cloud or E-mail

anywhere?

A. No, 1 copied them, gave them to my attorney and then

deleted Ihem Trom my phone.

Q. So you copied Them. How would you copy them?

A. i sent it to I believe Waigreens and 1 had copies made.

Q. Did you E-mail them to Walgreens?

A. 1 must have. I believe -- t didn't do iL I'm not

like really tech savvy on that kind of stuff.

Q. So who did that for you to gel it to Walgreens?

A. t think my daughter-in-law I believe.

Q. Who is that? WhaCs her name?

A. Jessica.

Q. Last name?

A. Livings.

Q. Now, why would they appear dark? Do you know without

guessing? If you're going to guess, don't tell me.

They seem really dark.

A. Because it was dark.

Q. Were they taken the morning of the incident, 5:50 a.m.

and slightly beyond?

Page 96

i A. Na

2 Q, Were they taken days later?

3 A. They were taken monihs later.

4 Q, So months later. Okay. What was the purpose of taking

5 the photos it they were taken months haler?

~ A. Mr. Baratta asked me iI I had any pictures of the time

~ of the incident which I did not and rather than trying

B to explain this wall, that wall, this window, 1 went

9 there at 5:50 in the morning and tried io shoot the

z~ whole area with a different shot.

i~ q, So you were using it just for the general description

12 of the area, correct?

13 A. Correct.

19 Q. And then you had a Ilst which described things. Was

is the list -- what was the list about? Can you describe

1 s that?

17 A. The list was showing where exactly each picture was

xe located on the building and where my car was parked at

~9 the time of the incident.

Zo Q. Okay. !t did not depict the condition at the time of

21 the incident? It was just to give some description to

~~ Mr. Baratta and perhaps anybody else interested al a

23 later point in lime?

z~ A. Correct.

zs Q. Ail right.

Page 97

1 MR. BARATTA: i believe the list was an index

2 provided.

3 MR. LABEL: ThaCs correct. W e have that.

Q get that.

5 BY Mt2: LABEL:

6 Q. I'm just asking what it was and you've answered that.

7 So this incident was 2-29-14, correct?

e A. Correct.

~ Q. po you recall at all whether the temperature actually

to got up into the forties within the day of and the two

11 days before the incident?

12 A. 1 don't believe so. It may have, but I don't believe

13 SO:

in Q. All right. Do you even know whether it rose up as high

is as 50 within the time frame I described?

is A, Absolutely not.

~ ~ Q. And when you said that your interactions with T&J's

i$ would be about more social things and not the work they

i9 did, my question is after the incident, is Thal also

zO true, you did not talk to T&J's about the work they did

7 ~ after the incident?

22 A. Correct. I've never seen Them.

z3 MR. BARATTA: Since?

29 THE W ITNESS: Yes, since the incident, I've

25 never seen any of them.
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Page 98 ' 
Page 100

~ BY MR. GABEL:
~ i before this incident we're here Tor today and what

2 Q. And you haven's spoken to them either, right?
~ 2 we're here for today, did you have any discussions w

ith

3 A. Correct.
~ 3 anyone at Grand Dimilre's or with anyone else about th

e

~ Q. Does the name Tom Caramac~no sound fa
miliar? j ~ condition of the premises?

5 A. i think he might have been one of the delivery
 guys, i 5 A. W e complained all the time to Tom.

6 Q. So you say delivery. What's the delivery, deliver
yfor ~ 6 Q. Tom Chakani?

~ what?
{ ~ A. Yes.

~ A. Food. I mean Caramagno's, I really don't know what
~ e Q. ThaYs the owner of the restaurant?

9 they delivered, but they were delivery people.
~ 9 A. Yes, that the parking lot needed to be done corr

ectly,

to MR, gARATTA: Do you know who Mr. Ca
ramagno ' la you know.

i~ is7
~ i 1 Q, And you don't know what he did or didn't do --

12 THE WITNESS: No.
i
~ 12 A. I have no idea.

13 gy MR. LABEL:
z 3 Q. --with those comments you made, do you?

14 Q. If 1 was to ask you whether or not you know wh
ether ~ 19 A. Some mornings our customers would do it for us.

75 he's with T&J's, would you know that?
' 15 Q. But you don't know what Mr. Chakani did with that

i6 q, No,
~ i s Information you gave him?

17 Q. ff I was to ask you what Mc Caramagno did or d
id not 17 A. No.

xs do relaltve to this premises around February of 2
014, i la Q, Md you don't know whether anyone was a recipien

t of

1~ would you have any idea?
~ 19 any of that commentary you made?

zo q, No,
20 A. No.

21 Q. pid you go to a gym beTore this incident?
~ 21 MR. BARAT7A: i don't understand the

z7 A I had signed up at Planet Fitness.
~ L~ question.

z3 Q When did you sign up there?
~ 23 BY MR. GABEI:

z4 A. 2011 January.
~ z Q Q. Meaning if you told Mr. Chakani what you thought ab

out

25 Q. Were you still going there as of 2014?
~ 25 the premises, you don't know whether he gave that

i A.

Page X39

No.

~

z

Page 101

information to anyone to do anything?

2 Q. When did ypu stop?
2 A. I don't know.

3 A. It was a year membership and I really didn't eve
n go. 3 Q. Okay. Was it actively snowing al the time of the

~ Q. So you stopped somewhere around January of 
2012 perhaps g incident?

~ ~

5 at the latest? 
~ 5 A. No, I don't believe so.

6 A. Corcect. 
~ ~ Q. If 1 was to ask you the temperature al the lime of tho

~ Q. Did you go to any other gyms other than wh
at was talked i 7 incident, would you know?

a.,

e about In the eve years prior to the Incident?
e A. No.

~''

9 A. No.
9 Q. Were you on time io start work that day?

~y

~~

i 1

Q.

p.

So the Planet Fitness was in what location?

You can to any location.

~ ~

~ i

A.

Q.

I was early.

You were Okay. Which Toot if

n

~ 1

i2

go
12

early. slipped you

~ O

Q. But theone you signed up at?
remember?

i3 A. 11 Mile and Schoenherc GPs Warren I guess. 
~ 13 A. Which --

~

14 Q. You told us about the cataract surgeries, on
e on each i id Q. So for the incident we're here [or today, which foot

~„~

15 e I uess, hvo sur ones. Dld ou have an roblems ~
Ye. 9 9 Y Y P 1~ sli ed; doPp you know

O N

i~ with your vision prior io the incident? 
~ ;~ A. I don't recall.

N Q

17 A. No. You know, I should probably backtr
ack on that It » Q. How did you come down on the ground? Do you recall

Q N

18 wasn't that I had a problem. f did wear contact
s, but ~ ~ e that?

~ ~

~

i4 at some point fn time, my op[omeUisi said I needed my j i ~ A. Straight on my tower back.
~

?o cataract done. 
~ 20 Q. And was the ground as you described packed down type

~ W

z3 Q, Where did you get the contacts from?
z 1 snom/t

~...

22 A. I was getling Ihem at Sam's Club in the optometry 
area. ~ ~~ A. Correct.

~ ~

2~ Q. What location?
23 Q. When you called into Ms. Buck, what did she do?

Ql

2 % A. 13 Mile, Roseville. 
~ z ~ A. Opened up the front door to let me in.

~ (yJ

25 Q. Okay. AHer that incident you told me about the
 year ~ 2~ Q. Did you get up under your own power?

d
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A. I tried to getup and it was just too slippery, so

ended up going on my hands and knees across the parking

lot.

Q. So you crawled to what exactly?

A. The snowbank, the building.

Q. Where you fell, there was no snowbank, was Ihere?

A. No.

Q, it was flat as you described, correct?

A. Correct.

Q. So there was no EMS that day, was there?

R. No.

Q. And you dfd your shift, correct?

A. Yes. You have glasses. Why don't you wear them?

Q. Theyre actually not for reading.

MR. BARATTA: You can't ask him any

questions.

MR. GABEI: No, you know what? The lighting

is low in here. I'm — no complaints. I'm not

complaining.

THE WITNESS: They're silling.right there.

Why tsn't he wearing them?

MR. GABEL: ThaPs okay. Pm not

complaining. I'm doing great.

(Discussion off the record.)

BY MR. GABEI:

Page 103
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Q. So, ma'am, after the Incident, did you see any

psychologist, psychiatrist or social worker?

A. No.

Q. And did you see any chiropractors after the incident?

A. No..

Q. Do you remember tilling out the Social Security

Disability form? The application you fil(out, do you

remember filling that thing out?

A. For disability?

Q. Yes, your Social Security Disability.

A. Actually, I believe my attorney filled that stuff out.

just went and signed it.

Q. One of the first questions is why, you know, why are

you applying. Do you know what you said?

A. I referred to the sl(p and fall, what had transpired

that day.

Q. Since the incident, have you been diagnosed with any

new illnesses or diseases that we haven't talked about?

A. No.

Q. Since the Incident, have you had any new injuries that

we haven't talked about?

A. No. '

Q. Since the incident, have you done -- I'm going [o go

over a couple things you told us --any bowling at all?

A. No.

Page 109

i Q. Dance?

z A. No.

Q. Sew?

Q A. Yes.

5 Q. You still deal with your grandchildren, right?

~ A. Yes, My kids, too.

~ Q. Have you been on any vacations at all since the

~ incident?

9 A. No.

io Q, Have you gone up north at afl since the incident or to

1z the west side of tha state?

1z A. No.

33 Q, Have you been to any major family events, anyweddings,

i+ anything like that since tho incident?

Is q, No, 1 don't think so.

16 Q, IVow, you said earlier under questipning from Mr.

l~ Steiner that you thought a truck might have come byon

is a Thursday, but then I think you said you were

19 guessing. So were you guessing with that answer?

Zo A. Actuafly,no, Thursday wasdellveryday. We had

21 trucks there every day.

zz Q. So that may have been a delivery truck?

z3 A, I'm sure it was.

74 Q. Now, you don't know without guessing whether that was a

25 T&J's vehicle, do you?

Page 105

i A. No.

2 Q. You told Mr. Steiner about some of your cond(tions

3 prior to the incident. Did anyone ever use the word to

4 you "stenosis" prior?

5 A. No.

6 Q. But they did use the word "degenerative"? i think you

~ talked to Mr. Steiner about that, right?

s A. Not prior.

9 MR. BARATTA: I think ihaPs what you

to testified to.

It BY MR. LABEL:

i~ Q, Do you remember somebody telling you that?

i3 A. The first person io tell me that was Dr. Belfi.

1~ Q. He told you he thought you had a degenerative type

is condition, correct?

is q. Correct.

1~~ Q. 'I hat's tine. So at the parking lot where the incident

iR occurred, you said the snow was flattened. How big of

in an area was that if you can tell us?

~fl MR. BARATTA: The snow?

zl gY MR. LABEL:

22 Q. Let me be more specific. You said that, several times,

~3 that the snow was flattened, pushed down I think was

~ your word.

25 A. Yes.

~-~
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x Q. How big of an area? Could you say in terms of yards,

2 (eet,'portions of a football field? Could you describe

3 that at all to us how big an area that was around you?

~ A. The area that I was walking in?

5 Q. Right, from the point where you fell where you

~ described it as flattened, how big an area was that?

~ A. If you look out that window, it was at least to that

e house.

9 Q. Can you describe that in feet perhaps?

io q, Like 1 said, it was like 70 feet to where I had to

11 walk-

12 MR. BARATTA: You said 70 yards.

13 THE WITNESS: pid 1 say 70 yards?

19 MR. BARAlTA: You did.

is THE WITNESS: Okay.

is MR. BARATTA: Do you want to change that?

1"+ THE WITNESS: Yes. It was Tike 70 feet

le from --

19 gy MR. GABEL:

Zo Q. in any direction from you?

23 A. No, from where —where 1 got out of my car to where

z2 had to enter, it was about 70 feet.

23 Q. So let me ask my question. From where your body ended

2 A up, it you were to hook around you, 70 feet in all

z5 directions, is that what the condition was, flaUened

Yage 108

i place you went that we haven't discussed for care and

2 treatment?

3 A. I don't believe so other than the urgent care that i

Q went l0 10 days ago.

5 Q. Tell us that. WhaYs that urgent care?

6 A. I had an infection.

~ Q. Is that your --

8 A. My tooth, yes.

y Q. Okay. Other than that, as it relates to this incident,

to anything (elated to the back, were there any other

tl medical care providers that you haven't told us about,

12 anything else?

13 A. No.

i Q Q. Any other pharmacies that we haven't discussed?

15 A. i don't believe so.

16 Q, So the CVS that you told Mr. Steiner about after this

~~ incident, can you felt me the street that one is on?

1e A. ICs 17 Mile and Harper.

19 Q. Clly~

zO A. St. Clair Shores.

21 Q. And the Walgreens you told him about, what street is it

zz on?

23 A. There's one at 12 Mile and Harper.

24 Q. Whatcity7

25 A. St. Clair Shores.

Page 107

1 type snow?

2 A. Not 70 feet all around because there was a brick wall

behind me.

4 Q. Right btherthanthal?

5 A. Yes, I mean the whole complete area from the driveway

6 coming in which was another 70, 80 feet to the 70 feet

7 that I had to go to the 190 feet going along the

8 building, everything was whle, packed snow.

9 Q. Other than where there was a wall, correct?

~ o A, Correct. There was a wall this way and the building

i~ walls, but thaPs where the snow plows were all --

12 snowplowed the snow up.

~3 Q. Weil, when you say snowplows plowed the snow up, that

1~ was beyond 70 feet, correct?

~ y A. That was above the 70 feet against the buildings.

1G Q, gut not where you Tell?

17 A. Correct.

~o Q, So can you tell me, were there any other medical care

~ 9 providers other tiu~n what you told Mr. Steiner since

20 the incident?

~ A. Everything that I've had done since the incident was

22 either through Concentra or through Mendelson Itornblum.

27 I have nothing outside of Thal other than my primary

24 care.

2' Q. Sul there's nothing else, right? There's no other

Paqe 109

~ Q. Is there another one?

2 A. I've gotten them al the Walgreens down here on Gratiot.

3 Q. On Gratiot?

9 A. i think that's --

5 MR, BARATTA: Probably Clinton Township.

6 THE WITtVESS: Clinton Township.

~ BY MR. GABEL:

e Q. On GratioL WhaYs the cbsest cross street?

3 MR, BARATTA: Metro Parkway.

~~ BY MR. LABEL:

i 1 Q, Is that correct?

lz A. No.

~ 3 MR. BARAT7A; Or 15 Mile Road?

iQ THE WITNESS: No, (4s right here by the

15 hosgitaL

~ ~ MR. BARA7TA: So the hospital is up on

i~ Groesbeck and Harrington.

le THE WITNESS: So just like north of

~ 9 Harrington. ThaPs like the only street that I know.

20 BY MR. GABEI:

21 Q. Is it on Gratiot near Harrington?

z2 A. Yes.

23 Q. Is that here in Mount Clemens?

24 A. I believe iPs Clinton l~ownship.

25 MR. BARATTA: Is it Graliol or Groesbeck?
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Donna Livings
(J"2/22/2Q17
~l~

Pages 110 ~ Yage 112

~1 THE WITNESS: No, i(`s Gratiot right here. 1 A. And the building at the back o(the restaurant.

z MR. BARA7TA: Gratiot and Harrington, that is ~ z Q. Is that where you fell?

3 probably Clinton Township. 3 A. !n this area here, yes.

9 BY MR. GABEL: Q Q. Poes this picture generally depict the area where you ^

~ 1
s Q. ~Any otherWalgreens. s ie11 on Februa 21st?ry

~ A. I don't think so.

i

~ 6 A. Yes. ~

~ Q. How about the Kroger, can you tell me the street thaYs ~ Q. Okay. We see some blacktop or asphalt? w

e on? e A. Yes. N

9 A. Kroger, I've had lwo locaifons, one in Eastgate 9 Q. If we go back to February 21st, 2014, looking at all ~

to shopping center. 10 the area of the asphalt in this bottom photograph, do ~

ii Q, What street is that, Gfatiot? ~l you recall whether it was snow covered as you described ~

1z A. Frazho and Gratiot, yes. 12 the snow? N

13 Q, On Frazho? 13 A. Completely snow covered. (~

i~ A. No, just north of Frazho. 19 Q. So ail the asphalt we see in this bottom photograph and

i5 Q. So Gratiot north of -- Gratiot near Frazho? ~ 5 I guess the top for that matter because they're from ~

1 ~ q, Collect. i 6 virtually identical places, that would have been M~

i~ Q. City? i~ covered in snow, corcect?

1e A. I believe it's Roseville. i~ A. Correct.

i9 Q. Are there any other pharmacies other than the ones 19 Q. You mentioned very early in the deposition when Mr.

Zo we've gone over all together? 20 Steiner talked about the incident that you perked in

zl A. I've gotten Norco at the Kroger in Farm(ngton Hitls on ZI the first available spot. Can you describe what you

z2 91 Mile and Middfebelt. 22 mean by that? .

23 Q. 11 Mile and Middlebelt in Farmington Hills? 23 A. On a normal day?

z4 R. Yes, Kroger. 24 Q. No. On this day, this morning at 5:50 a.m., you

zs Q. Where else? 25 indicated you parked your car in the first available

Page 111 Page 113

x A. 1 th(nk thaYs it. i spot. Do you recall that?

2 Q. Today, are you under any written medical restrictions? 2 A. Corcect,

3 A, Not written. Verbal, 3 Q. All right. Can you tell me what you meant by that?

g Q. Tell me what the verbal commentary is from your . 9 A. From the wall here where the dumpster is, the dumpsier

5 doctors. 5 (s behind this wall, so Gom that wall there, it was

6 A. Not to lift more than five pounds. 6 one, two, three, I believe the fifth parking area was

~ MR. BARATTA: Are you all right? ¢ ~ where I parked because one through four was a solid

8 MR. GABEL: Yeah, i don't have anything e snow mound up to the wall. c~

~ else. ~ Q. Now, when you say snow mound, are you talking about

1O MR. BARATTA: Can we mark this? I have a few 10

11

stock piles of snow that a snowplow would push in the

back lot11 questions. of a somewhera7 O

12 DEPOSITION EXHIBIT 1 ~ 12 A. Yes. ~ O

i3 WqS MARKED BY THE REPORTER 13 Q. Okay. I want you to draw or delineate for me -- IePs ~.

~ ~ FOR IDENTIFICATION. 19 do it this way so iPs nice and easy. ~

~ 5 EXAMMA710N BY MR. BARAT7A: 35 A. Delineate? O N

lE Q. Mrs. Livings, I'm going to show you whaCs been marked i~ Q Bad choice of words. I'm sorry. I want you to draw N ~

17 as Deposition Exhibit 1 and I think I'm going io » (or me a little rectangle about this big where you ~ N

~" concentrate on the bottom photograph on this page. Do ` ~u parked your car in the lop photograph that morning. ~ ~

1~ you see that photograph? i 14 A. It would be right here, ~`

20 A. I do. Zb Q. Okay. Now, can you see the employee entrance door that W w

Zi

~

Q. Do you recognize whaPs contained in that? ~ 21 you were heading into that morning in looking at either ~,,,

W
z2 A. Yes. ~ 22 of these photographs?

~ ~
z3 Q. What is il? ~a A. No.

29 A. The back wail of the property. ~ ~9 Q. Can you give mean approximate idea of where it is? ~ ~

'S Q. Okay. ~ 25 Jusl point with your Singer. ~ F„d

I ~
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Donna Liva.ngs

2/22/2017

Page 114 ~ Paye 116

1 A, Back in here.
~ x Q. The snow is six inches deep and iPs hard packed. 

My

2 Q. Would it be closer to this fight-colored truck we 
see? } ~ question is i( you know and only if yuu know, if

3 A. IPs behind that tn~ck.
~ 3 someone had been in there to plow the lot, how come (

he

4 Q. Okay. So the entrance would be somewhere b
ehind this Q snow was that deep?

5 light-colored truck we see in the photograph, the

~ 

'~ A. When the lot was plowed, it was never plowed to the

6 vehicle that's on the left of the two that we can see?
~ ground and salted.

~ A. Yes.
~ Q. I'm going to stop you there. When you say it was never

e Q. All right. So then when you said 70 yards and y
ou e plowed down to the ground, are you talking about

9 changed it to 70 feet, the distance from your car
~ 9 February of 20T4 or are we talking about a different

io approximately 10 this door you're estimating is a
bout i ~ time period?

it 70 teat?
11 A, It was an accumulation over a time period.

12 A. Yes, I think maybe 70 feet.
12 Q. li was a bad winter, right?

i3 Q. You were on your way to work for your scheduled 
shift i~ A. Correct.

14 thatmoming?
i~ Q. Record snow?

is A. Yes,
is A. Yes.

i6 Q, Is this the only entrance that was available and 
open ~ i~ Q. So go ahead.

z7 for you to use that morning?
~ 17 A. Originally, like when the snow first started, they

lfl q, Yes, the employee entrance.
~ 8 plowed. Everything went up against the wall. Then the

19 Q, tJow, you described t think one of these gentle
men were 19 snow would come, but they wouldn't come unfit, you

20 asking you.to estimate the depth o11he hard pa
cked ~ Zo know, 10:00 o'clock in the morning, so elf of the cars

21 snow that you described in your deposition. I think
~ 21 and everything coming in would start packing the snow

z2 you said -- refresh me.
22 down. So when they would come to plow, they would on

ly

z3 A. About six inches.
23 plow whatever was brushed up, so the rest was -then

29 Q About sbc inches. Okay. But you also said (hat you
29 the next two days, whenever it snowed again, it would

ZS had soen or knew that T&J had been on the pr
emises and 25 snow antl cars are coming in and you kept getting these
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i plowed this lot we see in Exhibit M1, correct?
~ i ruts packing this staff down. They never scraped to

2 A. Yes.
j z the bottom, so it Just kept accumulating over time.

3 Q. So if you know --
i 3 D. So you're describing a gradual process over a course

 of ~j

4 MR. GABEL: let me just object. 1 think she
9 the winter?

ty~

~ ~""~

5 said she didn't know exactly when they were last 
there. 5 A. Correct.

~ m

6 MR. BARATTA: Right. 1 didn't mean to imply
6 Q. Thank you. Prior to your incident, are you aware 

of H

v

~ she did in m y question.
~

~ anyone else slipping and falling in this lot that we
~

8 BY MR. BARATTA:
$ see here in Exhibit 1?

~

9 Q. Just the fact that they had plowed let's say some
time ~ 9 A. Yes.

to prior to your incident in February of 2014, were
 you ~

~

i ~ Q. Who?
~,,~

i~

lz

aware of that?
li

12

A.

Q.

On February 20th, Thursday.

The day before?

O

a

A. Yes.

~

i3 Q, The guys would come in and ask for a drink, m
aybe get ~3 A. Yes.

~?

lq something to eat? 
~ ~4 Q. Who?

~ ,,,

is A. Yes. 
j

~

zs A. Dave, the owner's brother-in-law who is a cook.
~ ~

Ib Q. And in the front of 2014, do you remember 
the snowplow ~ 1 ~ Q. Okay.

N ~

i~ guys coming in on more Than one occasion? 
~ 1 ~ A. He fell as he was entering the building,

Cy N

la A. No. 
E 1' Q. Do you know if Dave was hurt?

~ a

~

lg Q. Do you have any idea how there could
 be six inches deep ~ 1~ A. He hurt his elbow. al ".1

1u worth of snow in the lot i( they had plowed? 
i z~ Q. Do you know if he sought medical treatment for that?

~ W

zl A. Okay. Prior to (he incident? 
~ zi A. I have no idea. t.-+ ~JJ

22 Q. That's a bad question. I'm trying to figure out h
ow to a z2 Q. Did you talk to Dave about his-slip and fall? (./l

za ask it. 
= 23 A. Yes.

(}~

29 The snow is covering the lot? 
~ z Q Q. What did Dave say to you?

~ ~

25 A. Yes. 
? ~5 A. Ne was pissed. He was trying to open up the door

 and

S
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Pac3~ 118

1 there was so much piles of mounds of snow around the

2 door, as ha stepped on it to go in the door, he ended

3 up going down.

~ Q. Are you aware of anyone else who slipped and fell in

this lot prior to your incident during the winter of

6 2074?

A. Not prior.

8 Q. What about after your incident?

9 A. After, on the 23rd, Sunday.

la Q. Of February?

11 q. Yes.

i2 Q. Okay.

13 A. Tom Chakani fell in the back parking lot on his way to

1A his vehicle.

1s Q. Do you know if Tom was injured?

ib A. I have no idea because I didn't work anymore. I didnY

~7 see him.

~e Q. How did you hear about it then?

19 A. Debra Buck told me.

Zo Q. Do you know i(Tom -- did f ask you if you know if Tom

Z~ was hurt?
22 A. Yes, you did, but I have no idea. She said he hurt his

23 arm.

29 Q. So brother and brother-in-law both hurt (heir armor

25 elbow you pointed to?

Page 1LO

1 Q. Are you aware of anyone else who slipped in this lot?

2 A. Thal Friday, a customer fell.

~ G1. Was it in this lot we see here In Exhibit 1?

a A. She actually slipped -- they both slipped down in this

5 area here.

6 Q. You're pointing to the left of the photos we see in

~ Exhibit 1?

e A. Yes.

9 Q. Can you say that again?

to A. Yes.

xl Q. No, your answer again. You were. We were talking over

1z each other. I just want it clear on the record. Tell

13 ma about the circumstances of this lady falling to the

14 left of the photo.

is q, She was walking to her vehicle and she slipped on the

z6 pavement and ended up going into the road.

~~ Q. Md you heard about this from?

16 q, pabra Buck.

x ~ Q. Any other slip and falls you're aware of on the

20 propertyduring this winter?

21 A. Acustomer.

22 Q. Anolhercusfomer?

23 A. Yes, on that Friday.

24 Q. Md how did you ohfa(n {his information?

z5 A. Debra Buck.

Page 119

1 A. Yes.

Q. Do you know any of the facts surrounding Tam's tali?

3 A. Just Ihat lie slipped on the ice when he was going to

4 his car. There's more.

5 Q. There are more people who fell?

~ A. The same week.

~ Q. Go ahead.

g A. I'm not sure if ifs Tuesday or Wednesday --

9 Q. OF the next week?

io A. Yep.

i~ Q. Go ahead.

i2 A. Maria Isaac

13 Q, Who is that?

i 4 A, A server. 'She fell in the parking lot, bruised up all

i s her knees, black and blue where she went straight down

a ~ on her knees.

~ 7 Q, How did you find out about ~hai7

i~ A. Debra Buck.

~ y Q. Did pebra indicate whether or not this woman sought

20 medical trealmen~?

21 A. I don't think so, but she did show Debra the bruises

zz where she fell outside and Tom was again told he needed

z' salt out there because Maria wes actually on the

Z4 sidewalk walking to her car when she fell. She like

~~ slipped of(the sidewalk into the street.

C~J
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Page 121

1 Q. Tell me what you understand about that.

2 A. That she had fell in the parking lot on her way to her

~ car in the actual parking lot. m

9 Q. Are vve talking about two customers who fell to the left

5 of ihephotograph7 m

6 A. One is the server. Maria works there. There was a ~ H

v~ customer who fell, also, and iPs my understanding that

~e there was an incident report on that for the customer

9 on the Friday.

to Q, Did you ever discuss with any of the Chakani brothers

11 whether or not it was their obligation to remove snow O

12 or de-ice the parking lot on these premises? ~ Q

13 A. He discussed with me.

1Q Q. He being? ~ ~

15 A. Tom. ~
O N

is Q. Okay. N Q

i~ A. The way that the properly works is iPs broke up into O N
16 square footage. Each business has their own square ~ Q

i9 feel. Mr. Sage's company takes care of everything in ~

~ ~Zo the property. They do any repairs. If there's a sewer
W W

21 problem, they bring in the contractors. It's their ~,

W2z company that does the snow, the grass, all of that. He ~ J
23 pays for all of that -- Ol

~Q Q. Mr. Sage or Mr. Sage's company? ~ ~p

~~ A. Yes, Mr. Sage's company.
~~

1
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Q. Okay. What else did Mr. Chakani say about that?

A, They receive, I believe, quarterly billing, maybe

six-month billing on whatever their square footage is

that they are responsible for and they pay that

accordingly.

Q. And what was the reason that you were discussing this

with Mr. Chakani?

A. He shows us his business all the llme. He showed us

the actual bill and for that particular one that I had

seen, the whole parking lot was blacktopped. So ha got

his billing for that portion of hfs square footage

which was the whole around the building and in fact Ute

store next.doorto Grand Dlmitre's is also part of our

square footage. So he has io pay for that Illtle area,

also, but we don't have access to il. ICs rented out.

MR. BARATTA: 1 don't have anything else.

Thank you.

R&EXAMINATION BY MR. STEINER:

Q. Just a real quick follow-up. When was this discussion

with Tom Chakani regarding the business model that he

had with Jim Sage?

A. I'm sorry. 1 don't understand the question.

Q. When was your discussion with Tom regarding this

business model where certain businesses are responsible

for a certain square fooNage?

Page 12~

i BY MR. STEINER:

2 Q. Do you have any idea o(lhe specific contents of that

3 agreement?

~ A. My understanding is if the hot water healer goes, if

5 there's a hole in the roof, if there's anything to do

6 with this specific building, Tom and Jamal Chakani took

"+ care of that inside the building. Anything that was

0 outside of the building, they paid whatever Jim Sage

9 told them they owed.

io Q, Did you ever see that agreement?

it A. Yes, I said I seen the bill.

12 Q. Not the bill, the agreement.

13 A. No. IPs not my business.

iQ Q. Okay. So when you say ihaCs your understanding, it's

is based on secondhand knowledge through Tom?

16 A. it was based on the bill that he received in the mail

1~ from Sage Industries or whatever -- Investments.

18 Q. Right, that Tom paid?

19 A. Yes, when he received the bill.

zo Q. Do you know whether Tom ever talked with T&J, any

21 employees?

z2 A. If he happened to be at the cash regisierwhenever they

23 came in, of course. He would take their order and, you

29 know, social conversation,

zs Q, Do you know if he ever lacked business with them? If

Page 123
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A. All the lime. 1 worked ifiere for 10 years. There

really wasnY a bill that I didn't see or the girls

didn't sea. They were always left out on the bar area.

Q. Okay. But Ihai's you looking at bills. When was this

conversation that you had with Tom?

A. Whenever he had the blacktop put in.

Q. When was that?

A. A couple years before I wasn't working there.

Q. So it was prior to your fall by a couple years?

A. Yes.

Q. ICs your understanding that Grand Dimitre's would pay

for these services?'

A. It was part of their lease agreement.

Q. And do you have any idea the contents of that tease

agreement?

A. As far as I understand, it was a 20-year lease that

they have.

Q But do you know the terms of who may be responsible for

what?

A. No. I just -- no, not specifically.

MR. BARATTA: Was your question does she know

what the specific pro-rata allocation is for this

tenant?

MR. ST£INER: The terms of the lease

agreement with this tenant.

Page 125

1 you don't know, thaPs fine.

2 A. !don't know.

3 Q. I know we discussed following your complaint to Tom

4 that you didn't know what Tom did with that

S information, but what about with regard to any of these

~ other incidents that Jessica Buck relayed to you, do

"+ you know what Tom did with that information?

e A, Her name is Debra.

~ Q, I'm sorry. Debra Buck.

z0 A. 4 just don't want you to get mixed up. I have no idea

11 because I was not working at that Ilme.

12 Q. Do you know if Debra Buck reported that to Tom?

13 A. Yau would have to ask her. No, I don't know.

19 Q. And you certainly wouldn't know if Sage Investment

i s Group would ever have notice of any of these incidents?

1 v A. Absolutely noL

i ~ Q. Okay. Did you ever go back to Grand Dimilre's, I know

i e not as a waitress, but to go visit the premises

19 following your injury?

zo A, Yes.

z i q, E{ow many times?

zz A. Every lime I went to Concenlra, I would have to take my

23 do-not-work slip back to Dimitre's because I was

L9 day-to-day. Originally, when I went on theSaturtlay

zi the 22nd, they told me [o come back Wednesday (he 25th

d
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or whatever. I'm just guessing on the dates. So I had

to take my initial report and give it to my employer,

no work until Wednesday, then I'd go back on Wednesday

and they'd say no work until Saturday and then 1'd go

back on Saturday. So t mean 1 was a day-to-day they

said, you know, so Ihat's what we went with.

Q. Was it not until Dr. Kornbium that he recommended

Social Security Disability?

A. Dr. Kornbtum did not recommend --

Q. Was it through Concentra then? I'm sorry. i don't

recall.

MR.BARA7TA: Whafsyourquesiion,who

recommended that she file for Social Security

Disability?

MR. STEINER: Right.

THE WITNESS: My--!'m trying to think of

his name, Jason.

BY MR. STEINER:

Q. Jason who? I'm sorry.

A. I'm trying to think. in August when 1 contacted

Concentra and I told them I wanted a second opinion.

The information that 1 was receiving from Concentra was

not going along with the pain. They kept saying

muscular, muscular and I'm like this is not muscular.

In August, I was threatened by Workmen's

Livings

'2017

Page 128

1 going through I believe.

BY MR. STEINER:

~ Q. Okay. And none of your prior physicians?

Q A. I don't beUeve Concentra had anything to do with it.

MR. STEINER: 1 think that's ail I have,

6 Thanks.

~ RE-EXAMINATION BY MR. C,A8EL:

8 Q. Ma'am, on Exhibit 1 that you were talking about, could

9 you put an X and a circle in the spot that you fell?

to MR. BARATTA: ThaPs one of my two questions.

11 gY MR. GABEI:

12 Q. Could you do that?

la A. Yeah. 1 would have to say it was like --like right

1~ here.

15 Q, And circle it. Okay. Thank you. Good. So you were

ib walking in the rectangle over to that spot, correct?

1'~ A. Yes.

28 Q. Okay. We talked before about T&J's and whether you

L9 knew or didn't know when they were to come out. So you

Zo don't know what would trigger them to come out, do you?

zi A. No.

22 Q. We talked about you thought that the snow was not

23 scraped down. You don't know whether or not 7&J's

2Q could have scraped down to this asphalt, do you,

25 without guessing?

Page 127
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Comp. They told me, "If you go see this other doctor,

your case could change as far as what we are willing to

pay anymore." I said, "Do what you got to do because

have to get a second opinion." So at that point is

when l contacted an attorney, Jay Trucks &Associates

out of Clare, Michigan, and how I got their name was i

just went on the computer, that name popped up and

that's who 1 talked to.

Alter talking to my attorney, Jason, I can't

remember his last name, but he said, "Whops going on?"

told him. Ha said, "Why have you waited this long?"

said, "I didn't even know I had a 28-day' -- I could

have went to another doctor 28 days aRer my incident.

did not know that. So he was the one who suggested

f1~E.

Q. You also mentioned that you started visiting Dr.

Komblum in August 2014, right?

A. Yes.

Q. Was he the one that made the recommendation to [he

Social Security Disability that you were disabled?

MR. BARA77A: You mean was he the physician

who lesti(ied?

MR. STEINER: Right.

THE W ITNESS: Ultimately, his reports is what

was turned over to Social Security that led to Iliat

Page 129

i A. Can you repeat the question, please?

z Q. Yes. You don't know whether T&J's could have scraped

3 down to the ground the snow, correct, without guessing?

s A. The day of the incident, no, they would not

5 MR. BARATfA: No, do you know whether or

6 not -- listen to his question.

'+ THE WITNESS: I know. IPs like •-

e BY MR. GABEL:

9 Q. I'm talking abouk the snow season of 2013 l0 2014 and

io in the weeks leading up to' your incident, do you know

11 whether T&J's could have scraped down to the ground

12 without guessing?

i; A. They could have, yes.

~4 Q. You're not a snowplow operator, are you?

lr A. {~O.

~ ~ Q. You don't know whether the Blade would have been able

x~ to get under the packed snow that you described, do

1~ YOUZ

~ % A. It would not have been able to, no.

20 Q. It would not have. Okay.

zl A. No.

Zl Q. And you don't knowwhether or not the tact that cars

23 had driven over-the snow would have impeded the blade,

Zq cic~ht, from going down to asphalt level, correct?

?~ A. Correct.
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Q. And even assuming for the sake of discussion that the
~ the square footage indicated, pro rata square feet, how

blade got down to asphalt Ievel, you recognize that z much they owed and what they prepaid?

every bit of snow cannot be removed, correct? ~ A. Yes.

A. Correct. 9 Q. Did Mr. Chakani ever indicate that he prepaid for same

Q. Because in Michigan there's always residue of snow, 5 common area maintenance on the property?

correct? ~ A. No.

A. Correct. ~ Q. Bul you've seen letters like this before --

Q. And even if there's residue of snow, It can become e A. Yes.

packed again and become slippery? You understand that?
9 Q. —wherein Mr. Sage or his company demanded money for

A. Correct 10 expenses related to maintenance of the subject

Q. And you understand the temperature fluctuation in i~ property?

Michigan, even i(the blade gets down to asphalt level, 12 A. Yes.

there can be a retreeze and a slippery condNlon? You
13 MR BARATTA: I don't have anything else.

know that, correct? 14 MR. STEINER: I lhfnk I'm all set.

A. Correct 15 REFaWMINATION BY MR GABEL:

Q. And again, as it relates to exactly what they did or 16 Q. You haven't seen any documentation from T&J's, have

did not do in the winter of 2013-2014, you do not know 17 you?

what T&J's did, correct? 18 A. No.

A. Correct. 19 MR. GABEL: Nothing fuAher.

MR. LABEL: Okay. No further questions. 20 (The deposition was concluded at 6:10 p.m.;

MR, B~RAITA: Mark this, please, Exhibit 2. 21 signature of the witness was not requested by counsel

DEPOSI'f10N EXHIBIT 2 22 forihe respective parties hereto.)

WAS MARKED BYTHE REPORTER
23

FOR IDENTIFICATION. ~9

RE-EXAMINATION BY MR. BARATfA:
25
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Q. We've marked Deposition Exhibit 2. I'm going to try i CERTIFICATE OF NOTARY ~~J l~~

and make it as quick as I can. The letters that you 2

said, the correspondence you said you saw from Mt. Saga 3 STATE pF MICHIGAN ) ~'j

io the Chakani brothers where you described that they 4 ) SS ~ h/"'~~

would owa certain things That were done on the properly
5 COUNTY OF MACOMB ) m M

~~ ~
and they would owe their share of it, do you recall 6 1, Gail ft. Mcleod, Certified Shorthand Reporter, a H

\.~

that iestimony.~ ~ Notary Public in and for the above county and state, do d

d
A, Yes. B hereby certify Ihat the above deposition was taken before ma ~

Q. I'm wing ~o show you what's been marked as Exhibit 2. y at the time and place hereinbefore set forth; Ihat the ~ ~'

Do you recognize that? i~

i L

witness was by me first duly sworn to testify to the truth,

but foregoing
A. I do. Well --

and nothing the truth, that the questions asked O

Q. Have you ever seen that letter, that specific letter

before?

12

13

and answers made by the witness were duly recorded by me

stenographically and reduced to computer transcription; that

~ O

~y

A. Not this specific letter. 14 this is a true, fu11 and correct transcript of my ~ ~

Q. Okay. Have you ever seen a letter from Sage Investment 15 stenographic notes so taken; and that I am not related lo, O ~

Group, I:LC similar to that letter?
i ~ nor of counsel to either party nor interested in the event of N ~

A. Yes, many of them. 17 this cause. 0 N

Q. Okay. That letter indicates that there are some 18 ~' Q

~
charges it looks like from Detroit Edison, 7&J 19 _ F"',

~ ~
Landscaping, general maintenance, B.F. Domzalski it ~ Z~ Gail R. McLeod, CSR 2901

looks like insurance and then taxes. Zx Notary Public, W W
F--+ W

A. Correct. ~~ Macomb County, Michigan ~ ~

Q. D'o you see that? ~ z~ 01

A. Yes. ~ 2~ My Commission expires: September 23, 2017 +~-~ j ~

Q. And then you see there's a Dimitre's restaurant with 
~ 25 ~ ~

-- ~~ ' ~` 34 (Pa ~s 130 to 133 )
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James Sage

March 6, 2017

Page 1 Page 3

STATE OF MICHIGAN 1 TABLE OP CONTENTS
W '17i~ CIRCtJ19' COURT FOR T[ IE COUNTY OP MACOMB Z

3 WITNESS PAGE

DONNA LIVINGS, 4 JAMES SAGE
~~~iE~iiff, ~ EXAMINATION BY MR.13A1ZA'LTA: 5

vs. Case No. 2016-001819 NI 6 EXAMINATION BY MR. GAB~L: 42

HON. EDWA2D A. S~RVI'fT0 ~ EXAMINATION BY MR. STAINER: SZ

SAGE'S INVESTMENT GROUP, LLC, a $ R~-EXAMINATION IIY MR. BARATTA: 55

Michigs~n limited liability company, and 9 ~-EXAMINA'ITON BY MR. LABEL: S9

T&J LANDSCANING &SNOW REMOVAL, iNC., a 1 ~ ItE-~XAMTNATION BY MR. STEINER: 6p

Michigan corporation, ~ 1
Defendants. 1 Z EXE-TTBTTS

13

z 4 ~~~TII31T PAGE
1 s (~x1~iUits retained by Mr. ]3aratta)

TJae Reposition ofJAMES SAGE, 16

7'ake~i at 36470 Moravian, 37 DEPOSIT'~ON EXHIBITS 1 - 3 4

Clinton Towttsl~ip, Michigan, 18 1- Pleading

Commencing at 2:00 p.m., 1 g 2- Pleading

Monday, Ma~~c1i G, 20t 7, 2 ~ 3- T&7 Snow Schedule

Before T,isa M. I'ix, CSR-3121. 21 DBPOSITTON EXI~IIBIT 4 26
22 (Assignments ofLeasc)
2 3 DEPOSITION EXHIBIT 5 36

Z 4 (CAM letter)
25

Page 2 Page 4

1 APPEARANCES 1 Clinto» Township, Michigan
z 2 .Monday, March 6, 2017

3 CI-I1tISTOPI~IER R. RARATTA, ESQ. 3 2:00 p.m.

9 BARATTA & BARATTA 9
5 l20 Market Street 5 JAMES SAGE,

6 Mount Clemens, Michigan 48043 6 was thereupon called as a witness herein, and after-

~ Appearing on behalf of the Plaintiff. ~ having first Ueen duly swoix~ to testify to the truth,
a 8 the wlaole truth and nothing but tl~e truth, was

g STEVEN R. LABEL, ESQ. ~ exainiiied and Testified as follows:
to TIDE I-TANOV~R LAW GROUP 10 MARKER FOR iD8NT1FICATION:
11 25800 Northwestern Highway, Suite 400 17- DEPOSITION EXHIBITS 1 - 3.
lz Southfield, Michigan 48975 ~2 MR. BARA7'TA: The record will reflect this

13 Appearing on behalf of the Defendant, T&J landscaping. 13 is the deposition of James Sage, taken pwsuant to

i n 14 Notice, to be used for all pwposes consistent with

1 s MnRK W. STEINBR, GSQ. 15 the Michigan Court Rules.
16 S~GAL MCCAMBRIDCrE 16 My name is Chris Baratta, I represent Donna

x'~ 39475 13 Mile Road, Suite 203 17 Livings. How are you?
l a Novi, Michigan 48337 18 THE WITNESS: Good. How ire you?

? 9 Appearing on behalf of the Defendant, Sage's. 7-9 MR. BARATTA: Good, fha~ilc you.
z o z o Hive you ever lead your deposition before?

21 21 THB WITNESS: Yes.
z2 22 MR. SARATTA: Okay. When was the last lime

za 23 you had a deposition?
2a 29 Tl-IE WITNESS: Seven, eight, ten yea~;ti ago.

z5 25 MR. t3f1RATT6~: All right. So just going

1 (Pagers 1 to 4)
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James Sages
March 6, 2017

Page 5 Page 7

i over• a couple of the ground rules in case yoa've 1 A. Nope.

Z forgotten. Tl~e woman to any left, your ►•iglu is taking 2 Q. Okay. Are you cun~endy employed`?

3 down eveiytliing we say, so it's important for a couple 3 A.. Yes.

4 of reasons that I bring this up. Verbal responses to 9 Q. And where are you employed?

5 any questions as opposed to nodding or slaking your 5 A. I'm self-employed.

6 head so Drat the record is clear on your response, h Q. All right. And are you self employed as 2n

~ THE WITNESS: Got it. ~ individual, or do you have a company or eo~npanies?

8 MR, $ARATTA: Good. And then ]know when e A.. X i~:eve companies.

9 we talk in noaana] conversation you understand what any 9 Q. Okay. What are they?

~-~ question is before I finish my sentience most of the l~ A. Um, real estate companies, restaurants.

11 time, but in this case I'm going to ask you to !et me 1 z Q. ]s yow• self-employment pretty ~nucli in the reabn of

12 finish my question, and then in tum I'll let you ~z restaurants a~~d real estate companies?

~ 3 fanish your answer so the record acid tlxe transcript is ~ 3 A.. Xes.
14 clear, okay? 19 Q. Do you delve into othea• areas for income?

is THE WITNESS: Got it. 15 A. I have i~~ the fast, yes.

~ 6 MR, BA12A"I"TA: If you dan't understand ~ 6 Q. As we're here cun•ently is it just restaurants and

17 anything that 1"in saying, let me know and I'll Ue 1~ real estate investments?

18 happy to repluase the questioaa until we communicate 18 A.. Restaua•ants and real estate. I do some hard meney

~9 effectively. Good? 19 lendiaag where T bny mortgages. Xon lu~ow, bay

Z o 'CHE WITNESS: Good. 20 anortgages.

2z MR. BARA.TTA: Good. Okay. 21 Q. Okay. All right. But thaNs generally those three

z2 EXAMINATION 22 thins are tYie nature of --

2 3 BX MR. BARA7"PA: z 3 A. Yes.

2 9 Q. State your full Warne for the record, please. 2 9 Q. -- how you eattii your money?

25 A. First name is Jim, last aiame Sage, S-A-G-E. 25 A.. Yes.

Page 6 Page 8

1 Q. What is your fu[1 uanie7 i Q. Okay. And one of those companies, as I understand it, i

z A. My legal- name is Jamal, J-A-M-A-L. 2 is called Sage's Inveshnent Group, T.LC?

3 Q. Janaal Sage? 3 A. Yes.

9 A.. Xes. 9 Q. Xs Uiat a sole member LLC? ~

5 Q. Your address? A• xes•

6 A. 10 Capri Ls+ne, peaa'bo~•n T-Ieights, Michigan, A8127. 6 Q. Okay. T-Iow many employees are in tUat ~,I,C?

7 Q. Your date of birth? 7 A. 'None.

a A. 5-3-62. g Q. When was it fornied, do you recatl7

9 Q. Did you ~•adaate from high school? 9 A. I don't recall. 4

io A, Xes. 10 Q. More Wan ten years ago?

11 Q, Which high school? 11 A. Yes. Yhu not sure, to be honest with you.

22 A. Tordson. 12 Q. Okay. That`s fine. That's a fair answer.

13 Q, pnd what year? 13 A. XeAh.

14 A. 1980. 19 Q. That's another ground rule. If you know something, ~

~ 5 Q. After ]nigh school did you have any subsequent 15 Feat -- ~

~ 5 education`? 16 A. Yes.

l~ A„ yeS, 17 Q. -- but ifyou don't, just tell me drat you don't know >

18 (~. Whe~.e1 1a something.

~ 9 A. A couple years of college at I-len~y i'oi•d. 1° A. Ycnh. Originally eve owned everything under one LLC,

~~ Q. Any degree from there? z~ atad tl~cn 1 want to spy about seven, eight, ten years

21 A. Na 21 ego we snitched everytliiug around and eve moved

ZZ Q. Okay. Uhler than the couple of years at Herny Ford, 22 everything to different 1,LC's.

23 any other education? 23 Q. You followed yotn Sawyer's ~tdvice7

?4 A. Some pilot lessons liex•e and there, but that's it 77 A. Oh, yes, f.

z5 Q_ Any certifications? ~5 Q. G~~~.

?_ (Pages 5 to B)
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James Sage
___ _ March 6, 2017

Page 9 Page 11

1 A. A►:d acceu3~tant's. 1 company, amongst others, iin• a fall that occm•red at }
2 Q. And accountant's right. And more tax returns to file. 2 the plaza on rebruary 21st, 2014. You generally
3 A, yeS, ~ 3 familiar with the ]awsuic7
9 Q. Yes. Yes. ~ A. Um, I heard about it recently --
5 So you don't recall if Sage's Investment 5 Q. Okay. f

6 GrouE7 is more or less Phan ten years old, but do you ~ A. -- from you, actually. ~
~ recall as of 2014 whether or not that company was ~ Q. Okay. W e noticed your deposition today duces tecum,

e formed? e which meats to bring some documents with you. So this

9 A. Xes. 9 question may be more appropriate for your counsel, but
to Q. ]t was? l0 1'~n going to ask you anyway. 1 asked you to produce

1~ A. It was, u6-I~ul►. 11 today any and all snow removal and deicing contracts
i z Q, Okay. What holdings, as of 2014, did the LLC have? 12 in effect for the premises located at 25001 G~•atiot
13 A. Just that building. 13 foe the month of February 2014. Do you have any
19 Q. lust that building, oz- just that -- utn, I9n going to 1 ~ documents in response to that?
15 say strip mall or plaza, for 1~►ck of a better tei7n`? 15 A. No. No, T don't.
16 A, 'l'he whole strip ma1M. 16 Q. Okay. Is there a reason why you don't?
z7 Q. Okay. Now, iu the strip ~nali, let's break it down a 17 A. ,just dm~'t keep receipts, don't keep. documents. I
1 e little bit, if we could. first we're talking aUout 18 mean some of them► X do scan in, but --
19 2500] Gratiot Avemie in Eastpointe? x9 Q. Well, these are
2 ~ A. 'Yes. 20 A,. We don't --you wTntecl to know in regards to T&J,1
2 z Q. All riglrt. Consists of, generally speaking, a parking Z 1 believe?
zz lot and one building? 22 - Q. Well, l assume that T&J is the snow removal contractor
2 3 A. No, it consists of a perking lot -- well, 2500 -- we 23 for drat plaza at flee time we're talking about?

2 ~ have a few addresses there. 25001 Gratiot is the 24 A• Yes.
2S Dimitri's, and thou aiext fo it we have a hair salon, a 25 Q. And I don't know if there is a written contract

Page 10 Page 12

1 ~izzT place, but those addresses are all Ten Mile -- 1 betweeai Sage's and T&J, or if there is an oral
z Q. Okay. Z agreement?
3 A. -- so. 3 A. It's an oral a~;recment. There's no contract.
9 Q. And are those additional places in a separate ~ Q. Okay. All right. And so the oral agreeme~it with T&J
s bG~~d~»g?--- - -5 -- -- -would be regarding-snow removal, as welt as any

6 A. They're attached. 6 deicing or salting services?
~ Q. They're attached? ~ MR. GABEL: And let me object to the term

e A. One same buildiyig, same parcel. e a~etnoval. I know it's a term of art, we all use it,

9 Q. So how ma~1y tenants, if the plaza was fully occupied, 9 but object to form and foundation. X think it's sa~ow
io would you have there? 10 maintenance, but you may go ahead.
11 A. About ten. 7-1 MR. BAItATTA: Well, we can use that term --
12 Q. Okay. So there's the restaura~yt az~d approximately 12 MR. GABEL: That --
13 nine other• btasiizesses theae? 13 MR. BATtATTA: -- i~you'►•e more oomfo~taUle

19 A. Xes. 19 with that.
15 Q, And do you recall how long you've owned that plaza 15 MR. GaUel: Correct, I just don't like Fhe
i ~ got•? 16 word removal because --
~~ A. ~ bought that in 1997. 17 Mit. BARAT'I'A: 'Cuz it's a verb2
1 a Q, Okay. And just so the record's clear, we're talking 18 MR. Gabel: No, because if's impossible to
19 about Sajo's Plaza in Eastpointe? 19 remove --
2o A, ~yeS, ~ 20 MR. BARA.7TA: All the snow?
21 Q. Okay. This plrticuly LLC, Sage's InvesUnent Group, 21 MIZ. GaUel: -- snow, dterefore T'm
22 doesn't have any other properties or assets? 22 objecting to form and foundation. Please go ahead and
2 3 A. No. 23 ask him what the nature and extent of ii is.
2 9 Q. All right. We're here to talk about today primarily a 29 BY MR. BARA1"TA:
2 ~ lawsuit that bomia I,ivinbs has filed against yoiu• 25 Q. All right. So the Snow Maintenance Cont~•act that you

3 (Pages 9 to "12 )
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Jams Sage

March 6, 20].7

Page 13
Page 15

i Dave with T&J is oral'? ~ THE WITNESS: This is saying that we said

2 A. Ycs. 2 that T&J is not respo~~sible, or is responsible?

3 Q. Any salting a deicing is done by T&J to that plaza as
3 BY MR. Bt1R11.TTA:

4 of 2014? 9 Q. This is a document that yow• lawyers filed sayuig that

5 A. Xes. 5 T&J is either wl~oily oi• partially res{~onsible for the

6 Q. Are there any other independent contractors who might 6 incident in question. And the incident in questioa~

~ be responsible for s~~ow }nainte~iance or deicing at ~ involves Donna Livings.

a Snjo's Plnza in February of 2014? ~ A. OkxY•

9 A. Not that X lave hired, but it is tLe tenants'
9 Q. All right. So a coaple of questions on that doctunent

~o ~•esponsibility to tike caa•e of the stxow and tl~c icing 1 o tlie~•e_

11 and cleaning. TBc.T ally does We bulk of it. But in 11 It indicates in the docuine»t that there is

12 all their leases they're responsible to take ca~•c of
12 an agreement between T&J and Sage's, and wl~eu I say

13 the icing, tl~ey'►•e respaxsible to talcs care of the ~~ Sage's --

14 snow, the salti»g. So it's stated i~x all their 19 A. lx►vestn~ent Group.

15 leases. 15 Q. -- you unde~•stand that I'm talking about --

1 ~ Q. And we'll get to that in a little bit. 16 A. Uh-huh.

17 A. And the a•eason we do flat -- caia I keep going? 17 Q. -- your company thaPs tl~e defeaxdant here?

la Q. ]f you'd like. 16 A. Yes.

19 A. Sure. The reason eve do that is I caaxnot 1►ave a 19 Q. So you just indicated that this wns an oral ag~•eement ~

2 ~ connpany -- ive do -- we use T&J Landscapi~ig, or 1'8cJ Z o that you had with T&J versus a written contract?

z~ Snow Removal o~• Snow Plowing, whatever you want to 21 A. Correct. ~

?2 call it, to get the Uullc of it out of tl~ere. But 22 Q. All right. So my question now is, when did you --

23 let's say it snows at 2:00 o'clock in tlae nno~•ning, and Z 3 First of All, was there ever a written

z 4 then 3:30, 4:00 o'clock i~► tl~e mo~~ning you started Z ~ contract for snow maintenance?

25 getting more snow, you know, they're not going to go 25 A. No.

Page 19 Page 16

1 back there on the hour and just c1eTn it up. T}tere's 1 Q. When did the oral agceemcnt commence between T&J and

2 always snow is constantly going to come down, so we 2 Sages regarding snow maintenance at Sajo's Plaza?

3 leave tl►at up to the tenant. Bttt the majority of fhe 3 A. We've been friends for about 25, 28 yeTrs.

9 salE and snow we take car e off, but it's not our 9 Q. Who's we?

5 responsibility. 5 A. NAe aitd the gentlemen that owns T&J Landscape.

6 Q. Okay. 6 Q. His name?

~ A.. X do it to n~atce sure that the tenanks are doing their ~ A. Tom Carnmagno.

8 responsibility, therefore, whflt's why we bill them. 8 Q. Okay. I thought it was Dave, but that's fine.

9 Q. Okay. Take a look, if you would, Mr. Sage, at Exl~iUit 9 A.. Could be one of the partners.

t o Number 1. )~o you recognize tUis docinnent7 10 Q. Go ahead.

11 After you've had a chance to read it, let 11 A. But iu every property dint Y o~vn they maintain, they

1z me know. 12 service it, they dean the snow, they cut the grass,

~3 A,. Okay. 13 they salt, they fertilize.

19 Q. You finished t~eadn~g it? 1 Q Q. So if you had to estimnte how long this oral

15 A. Pretty much, yes. 1S agreement's been in place, end you're right, it was to

16 Q, A!] right. So I'm assmning Uiat you provided this i 6 Torn, Uetween T&J and Sage's, you would say --

17 information to your atton~ey, what's essentially tl~e 1'~ A. Twenty-five years, 28 years.

18 factual predicate for what.5 contained in Exhibit I? la Q. Okay. Whit are the specific terms, or what were the

19 Ts that your daughter? 19 specific terms as of 2014 ng~rding snow maintenance

z o A,. ~o. Zo or deicing?

Z1 MR. STEINBR: ]will object just, um, to 21 A. When it snows, they plow, when it needs salting, they r

2z the extent that iPs a legal document Gted in the 22 salt. ~ F

Z 3 couAse of this lawsuit. 23 Q. is tlicre any minimum amount of snowfall that would F

4 MR. BAR/~TTA: Document speaks for itself. 2~ trigger T&Ps resprnise? z

zs That wasn't my question. '~ A. No.

4 (Pages 13 to 16)
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-James Sage
March 6, 2017

Page i7 Page 19

1 Q. Would the decision to plow Sajo's Plaza be (eft to Tom 1 A. Olcay.
Caramagno, or "1'&J, or would you cal! T&J and instruct 2 Q. -- and you've told me that T&J is going out there.

~ thcin to plow? 3 I'm assuming that's pursuant to the agreement that you

'~ A. WouIJ be up to 'f&.T to plow, but generally if vve get a 4 have with T&J, correct?

half inch or a very tight costing of suo~4 they do not 5 A. Xes, we just talked about it.

6 come out and plow, it's notl»ng there to plow. But 6 Q. Okay. So you also now are inte~Yningli»g a tenant's

~ when there's reason fm' Them to go plow, they do go ~ purported responsiUility to maintain die lot in

$ otrt there anil plow. But then, like 7 said, iNs the $ regards to snow, and I'm not sure how that correlates

9 tenants' responsibility to -- 9 or intutwines with the oral agreement that you have
to Q, No. No. No. I don'twant to talk about tenants. 10 with T&J.
11 You're outside the scope of nny question. We'll get to 11 A. T&J is supposed to eon~e out anc! plow, as I stated, at
12 the tenants in a couple of minutes. 1Z 3:00 a'c[ock in the morning you get tht'ee inches of
13 So 9t was up to'I'&J's discretion to plow? 13 snow, okay? BuE Then once the parking lot is plowed,

19 A.. Co►•rect. 14 it's also the tenants' responsibility to mai~ttafn it
is Q, You mentioned, though, that if there was a ~a~inor 15 tl~rouglaoaf the day. And I've gotten naAny calls
16 amowit of snowfall that they wouldn't necessari]y come ~ 6 throughout tl~e day asking if we can get it plowed
17 out, is that also correct? 17 again if we get anotlxer inch or• tivo inches or
la A. It's very aninor, yes. 18 tlu•ee inches, or whatever the case Haight be. Btrt iNs
19 Q. And very minor would be, ]think you said about a hal£ 19 uk~ -- it's the tenants' responsibility to take care
Z o inch or less? Za of. The reason X hired T&J's, to make sure that it's
~~ A. Quarter inch. 21 being taken care of, iNs being plowed, it's tieing
22 Q. Okay. Coating, a small coatvig? 22 salted as needed.
23 A. Xealt, a small coating, dusting. 23 Q. So when T&J does that first plow after your
29 Q. Other than that, your oral agreement with T&J is that 29 l~ypothetica] tlu•ee inch snowfall, is that something
25 if it's anyN~ing over a minor amount of snow, it's T&J 25 that you pay for, yow~ company }gays for?

Page 18 Page 20

1 who has the responsibility to cone and plow the lot, 1 A. Yes. Therefore, Uut then iPs distributed Uack to the
2 correct? 2 tena~~ts.
3 A. Correct. ~ Q. Pro rata under CAM, GA-M?
9 Q. All right. So what about deicing or salting the lot, 9 A. Under CAM charges. But again --
5 is that also_up to T&J's discretion? 5 Q. llo the tenants --
6 A. Xes. 6 Go ahead, l don't want to cut you oft:
~ Q. Okay. ~ A. 13nt again, to -- Ehey do get billed for the CA,NA's from
e A. Tt's up to the tenatats. It's not up to the tenants, e T&J Tnd everyone else as your bi11 states there.
9 it's tl►e tenants' responsibility under ti~eir terms of 9 Q. They get billed-from T&J, or from you?

t0 the lease. What ive do is we do the parking lots, you 10 A. No, they get billed from ►nc. I get hilted fx•om T&.Y.
li knows eve do salt them, we do plow them, but it's the 1z Q. Right.
1z tenaaats' respousibitity. We do it to wake sure it 1z A. B~~t at tl~e same time, tike I said, it's tBcir
~ 3 does get done, but us I stated e1clier, i1'it needs to 13 responsibility to maintain it thxroughout the day.
19 get done over and over again it's the tenants' 19 Q. When you say maintain it, are you talking about tl~e
15 respqusiGility. 1$ side~~alks or tlieparking-lots?
16 Q, I'~n not clear on your answer at all. 16 A. Everything arotrod their buildinb.
~ '~ A. Olcay. We plow it --.assuming we get A snowl'TII, olc~y, i~ Q. Okay.
18 lilce I said eArlier, it sno►vs at 2:00 o'clock, 3:00 1B A. INs stated clearly iu the l.easc.
1 v o'elocic in the mu►•ning, eve get lliree ineties of snow. ~ 9 Q. Now, are they oUligated to use T&J, the tenants?
20 7'&.i goes out there and cleans it ~ll up. 20 A. No.

Q. And I went to stop you right there. 21 Q. ]n particular, Grand Dimitri's?
2z A. Olcay. 22 A. They coup! use nnynnc they ~vvnt to, they just lave to
~ 3 Q. Okay? .And 1 don't wflnt to cut you off, Uut 1 want to ?3 notify us, you know, as long as they tfllce eAre of it.
Z ~ Ureak it down a litdc bit. 2~ Q. Why do they have to notify you if they're resp~nsiUle
~ `~ So you've assmned a three inch snowfall -- 2~ for maintenance?

5 (Pages 17 ~.0 20)

Carroll Court Reporting and Video
586-468.-2411

C`~
~-,
r
d

L/~

01
W
N
O

f--+
N
W
O

I

E ~ mHH

d

`~ ~

n

i O0

~~
~ '~' ON
N O
~ N
'-' OJ ~
~ J
W W

~~
b ~

b

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000192a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



~.

James Sage

March 6, 2017

Page 21
Page 23

t A. They're responsiUle -- so we don't have 1'&J get double
1 A. A inspect -- 1 iizspect as nee@ed. I don't go there to

2 billed hvice for hvo con~pauies. ~ make stu•c -- I hive multiple p~•operties, so I don't go

3 Q. But y0U wOUldtl't get double billed. 3 to each property --Igo there to make s~n•e it gets

4 A. I'm going to get Uilled from T&J from cleaa•ing tUcir
9 plowed, it gets cleaned, yes.

parking lot. 5 Q. Do you go there Uefore it gets plowed?

6 Q. Right. ~ A. No.

~ A. And tt►ey're s~lso -- they're not going to pay me back ~ Q. So you go theae after to see that T&J did plow?

e raider the pro rata share Uecouse they tools care of it. ~ A. I do a drive thx•ougli, and T have tenants that notify

9 Q. But you're going to get paid back for the bi Il that 9 nie if it does aaot get plowed.

to T&J sends you by the tenants. 1 o Q. Right. }3ut the answer to my specific question, you

1 i A, If yon are a tenant would you do that? 11 don't go to Sajo's Plaza before to mflke ~n inspection

12 Q. No. No. No. 12 for the purpose of determiiaing whether T&J should come

13 A., If you i~vere Dimitt~i's would you let me bill you, mid 13 out or not?

19 then yon clean the parking lot, as well? 19 ~A. AUsolutely aaot,

15 Q, you can't ask me questions, but the answer is no. 15 Q. That's correct?

16 A, Okay. Well, I'm just giving you a aaypothetical he~•e. 16 A. Correct.

i ~ Q. Well, I9n hying to --1'tn just tryi~ig to figure it 2 ~ Q. But you said you do go Uack to the property to look

ie mot, 1 B and see what type of a plow T&J did?

19 A. 7'm trying to a►iswer your question, i g A. Occasio~►Tlly.

20 Q. T&J comes out the first tine in your snowfall -- in Zo Q. Occasionally?

21 your snowfall example and they plow the lot. 21 A. OccasionTlly. I do n drive through --not

~~ A. Olcay. 22 specifxcaJly on fhe. snowplow, Uut I do a drive

23 Q. Now you said it's up to the tenants to maintain it tlae 23 througly check for pot)~oles. l do a drive through,

29 rest of the day? 29 melee sure the tenants are keepitxg up with tReir

25 A. Olcay. 25 maintenance. X do a drive through, tnalce su►•e there's

Page 22 Page 24 ~

1 Q. So they could use any conh'actor they want after that, 1 no garbage iix the Uack buildings. But that's done

2 right? Z weei~ly or biweeldy basis, ox as needed if I get a

A. Absolutely. 3 phone call.

9 Q. They're going to get Uiiled for T&J coming on the 4 Q. New, when T'&J comes out the Gtst 6ine in your example

5 property by yoo — ~ oP a three inch snowfall, tht~t's pursuant to the oral

6 A„ y¢S. 6 agreement that you have, that iP it's anything more

7 Q. -- under CAM? ~ than just a minor coating they need to come out and

6 A. Correct. 8 plow, correct?

9 Q. Okay. Are the ten2nts allowed to caU ~'&J to come out 9 A. Correct.

to additional times? 10 Q. A.ttd then I wasn't clear on your answer as far as

11 A. They I~nve T&J's number•, yes, it salti~~g the parking ]ot. Is that also up to T&J's s

12 Q. Are they permitted to do sa? 12 discretion, or is that your discretion?

13 A: Yes. And again, to answer yom• question from earlier, ~3 A. No, ifs up to T&J's discretion. y

1 ~ when T&J plows stt 3:00 o'clock in the morning, they 14 Q. Okay. And I would assuu~e, if you lu~o~v, that salting

15 leave, if it needs to get plowed again they contact 1~ is an additional charge?

i E them to get it stone. But neither myself, uoe TBcJ 16 A. Correct.

17 would be ou tl~e p~rkii~g lot, to see how the parking ~ 7 Q. And that, again, would Uepassed on to Use tenants 3

is lot looks the rest of tLc d~,y after it gets plowed. 18 through CfiM? 1

x 9 Q. You don't inspect Sajo's Plaza, I'm asswning, bases] on 19 A. Cor►•ect.

2a your answer. Doyc~u leave that up to "1'&J's zo Q. All right. Sa ]'m going to show you the document ~

Z 1 discretion? 21 marked as exhibit 2. lt's the s~irn; pie~ding as f

z 2 A. As fur as suowtall? Z~ Exhibit 1, except this one involves Grand Dimitri's.

23 Q. As far ~s checking the lot, inspecting the lot to see Z~ A. Okay. 1

2~ whether or not the lot sit Sujo's Ylaz~ needs to be Z~ Q. And aRer you've had a chance to took at it, my first

'' plowed in the first place. ~'~ question is I'm assuming you provided your attorneys
i

6 (Pages 21 to 2~1)

r-r

d

W

N
O
f--+

N
W
O~-+

~b~--+

t~

H

d
d d
C̀ ~

n

~ o
J~~
r-+
o N
N ~
O N
''~ O
Jr....,
O1 J
W W
~ W

~ ~

a ~

Carroll. Co~zrt Reporting and Video
586-96II-2411

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000193a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



James Sage
March 6, 2017

Page 2.5 Page 27

1 with this info~v~ation regarding Grand Dimitri's? 1 A. Ula-huh.

A. ~arrect. 2 Q. Just tell m~ gene~~ally, sir, what those assignments

3 Q. You mentioned earlier that tine tenants' respwisibility 3 were.

9 for removing or maintaining snow and deicing is the ~ A. Well, T bought the building fronx, nm, Boulus.

5 tenants' responsibility pursuant to their leases. 5 Q. Boukis, that was it.

6 A. It's pursuant to their leases to aa~aiaxtaiu tl~e prope~•ty 6 A. Boukis. Aud the Lease vas -- I believe it was Uetween

~ t'or the icing. And ]could pu0 the Lease out and ~ T3~ulcis and --

e point it out to you. ~ believe it's under Repai~•s and a Q. Grand Riviera?

g Maintenance. 9 A.. Gra~ad Tiiviera at the time.

1 a Q. Your attorney has already forwarded me copies of ~ ~ Q. And wl~o is Grand Riviera?

11 Leases, but -- and I can show them to you and we can ~ ~ A. Grand Riviera used to Ue --God, you're nr►aiung me
12 mark them. 12 think now.
13 .A., Okay. 13 Q. l ln~ow. You made me think.
19 Q. But I want to tell you in advance, that they appear• to 19 A. Xt was a couple of young men that ran the ~•estaurant
1' hnve been expired over ten years ago. So if you have i 5 there, they haQ the Lease witu ~3oukis over (here.
16 something n~o►•e current that you can get forme, that ~6 Q. Question. Was anyone from Grnnd Riviera either Tom or
17 would be great, otherwise we'1] tnark this and go 17 Jamai Shkoukani?
i e through tUis. 18 A. They -- they Nought tlxe building --they bought the
~ g A. That's the original I.et~se. z 9 restaurant from Dimih'i's. Dimitrl's came i~~ a~►d
20 Q. All right. 20 bought it, and then they transferred if to that for
21 A. They really have no Lease right no~v. Those have 21 them. `i'hey'a•e tl~e current owners right no~v.
2 z uQe11 ._ 22 Q. All right. Let's finish up.one thing at a time.
z3 Q. Okay. 2 3 So tixe assigmnents reflect that you Uought
2 4 A. They've been amonth-to-month 1'or ryuite some time. 29 the building from Boukis.
z5 Q. So does Grand Dimitri's have a Lease? ZS A. Correct.

Page 26 Page 28

1 A.. Yes. Can X see if that's a correct one? 1 Q. And essentially the leases were assigned to you or the
2 Q. Sure. Let me get this out for you. Z couxpany that you owned which purchased the plaza.
3 MMZtt. $ARATTA: Let's mark the whole thing. 3 A. Correct.
9 You want these assigmnents? `~ Q. That's a general, good statement about what the
s By ~, g~R~,TT,~; 5 assi~iments are?
6 Q. Before we go off tlae records what are- these — 6 A. ~'es.
~ assignments? .Are they just -- I mean I know Jirruny ~ Q. All right. So you assume, then, the oUligations as
$ Giftos is in there. He's been dead for ten years. 6 landlord under tlia Lease betwean now yourself and
9 A. Xeah. 9 Grand Riviera. lloes that sound pretty accw-ate?

t o Q, Used to play backgannnon with him. 10 A. Correct.
i1 p, yep, 11 Q, All right. Question. V✓hen did Grand Riviera --
12 Q. Pretty good player. He was. 12 strike that.

13 p, Tie is. God rest his soul. He fvas a good gay, too. 13 What was Grand Ttiviera's name to-the public

14 (Off the record.) 14 as a restaw•ant?

15 MARKED FOR IDENTIFICATION: i 5 A. Riviera's.
16 DEPOSITION EXI~iT 4. i 6 Q. Okay.

17 BYMI2.I3ARATTA: 17 A. (yrimdRiviera.

~ e Q. So I think that's Exhibit 4 in front of you, IvL-. Sage, 1e Q. Ancl how long did Riviera's Restain•ant exist for?

19 and I don't have a copy in front of me, but X remember ~~ Until what year?

Zo looking at it. The first several pages looks to me Zo A. You are making me think.

1 tike they're assignments of leases, and they're going 2~ Q. ]f you don't know, you don't know. If you can dive ~a~e

22 back, if Y recall con•ectly, maybe to like the late 22 a Ua(Ipark, give ine a ballpark.

z 3 '90s..There was ~n Eddie Bouf'os or Baufros Trust. z 3 A. I Icnow llimitri's --

2`~ There was lames Giftos in there. I think your name 29 I have to take this.

z~ was in there at soitle point. 25 Q. Go ahead. "~hat:s fine.

7 (Pages 25 to ?8)
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James Sage

March 6, 2017

Page 29 ~ Page 31

1 (Off the record.) 1 Q. In other words --

z MR. BARATTA: We took a short break and z A. I'fl have to check my records.

3 we're back on now. 3 Q. Xou don't have a copy of'a written Lease between

BY MR. SAKA7'7'A: '~ Sage's and Grand Dimitri's7

5 Q. Xou were thinking in your head wren the phone rang how 5 A. Can you give nae a few minutes? 1 could look in my

6 long Riviera Restaurant was arowid for, or when did 6 office.

~ they cease to exist? ~~ Q. Sw•e, we can.

8 A. I believe Dianitri's took over about test yeaa•s ado. a A. Carr fve take a ryuick Ureak?

9 Q. And Dimitri's is the Shkoukani brothers? 9 Q. Sure, why not?

to A, No, Dianitri's originally was .~immy Dirnih~i. 1 ~ (Off tine ~~ecord.)

i 1 Q, pkay. 1 ~ MR. BARATT'A: Back on.

z2 A. It could be Giftos. It could have beexa Giftos. Y
12 BY MR. BARA7"TA:

z3 believe it wfls Ciftos, ai d tt►en it wAs .Timmy Dimit~•f, 13 Q. So you were going to go look, Mr. Saga, acid you were

19 and tl►en they called it T>imit►•i`s, anJ then these guys 1 ~ going to see if there is a written Lease Agreement

15 took it from them. ~ 15 between Sage's and Grand Dimitri's.

z 6 Q. And then when Shkoukani's took it over it became Grand 16 A.. '~'hey're is none.

17 Dimitri.s? 17 Q. Okay, Do you know if Grand Dimih~i's hired any

18 A. Xes. i g contractor' to remove snow or deice the premises other

i 9 Q. So it went from Dimitri's to Grand Dimitri's? 19 than perhaps T&J?

20 A. Dimitri's. 20 A. No.

2~ Q. T~id you ever have a Lease Agreement with Grand 21 Q. No, you don't kuow7

ZZ Di~nitri's? 22 A. No, I don't know.

73 A. No. 23 Q. Do you know if Grand Diinirii's ever paid T&J for snow

29 Q. So they have always been month-to-month? 29 maintenance services or deicing services at 4ie plaza

25 A. They've ahvays Itind of follotived the terms of tUis 25 independent of your CAM charges?

Page 30 Page 32 ,

1 Lease. i A. No, X don't.

z Q. Right. }3ut they never signed a Lease, correct? Z Q. All right. Do you luaow whether• Grand Aimitri's eves'

3 A, ]gyp, 3 set the tei~rns for snow maintenance or deicing services

q Q. That's coxrect? 4 at Sajo's Plaza with T&7? y

5 A. Correct. T believe they signed an assignment, 5 A. No, I Jon't.

6 accepted an assignment. 6 Q. I had asked your attorneys to produce -- I want to

~ Q. I didn't see that in there. Ifyou could point it out 7 represent it was a coupte anontlis ago, but it might

e to me, that would Ue great. e have been a shorte~~ time period than that, complete

9 A. Oh, there's Jim Giftos. 9 copies of any and all bills and/or invoices for snow ~

zo Q, So you indicated in your Notice of Non-party fault, or 1 ~ and/or ice rctnoval at the subject premises. Your

~ ~ your attorneys did, that Grand Dimitri's has an 11 response, through your attorney, was that you don't 
,

12 obligation pursuant to a written Lease Agreement, and 12 have any responsive docume~~ts at this time. And does

13 actually we've leArned today, eorrec:t me if I'm wrong, 13 that still remain true?

7- 9 that there is an oral Lease Agreement, not a written? 19 A. Xes. ~

15 MR. S't'IiINE2 One moment. ('d like to 15 Q. Is there any reason why you don't keep any copies of

16 object to foundation. That calls for a legal 16 Uills or invoices for snow.removal services at this

i~ conclusion. 17 plaza?

to $y MR. BARATTA: 16 A. X keep invoices for all my plazas, but H-Lcn it comes

19 Q. Okay. I don't think it does, but you can answer Che 19 down to snow removal and landscaping 1 don't'cuz

20 question. Z~ sometimes we get Ui11s, sometimes we don't get bills. _

Z1 A. They'vc niways followed the terms and the conditions 21 Like I said, we're friends, we do a lot of things j

2 2 of the original Lease since they took over•. 22 together. There's no genea•al-- you know, he comes in

?3 Q. Okny. And then a ti~llow-up question. Uid they sign 23 here, Ge has a house account that we waive it for him.

24 that Lease you're refereing to? 24 Q. Yeah.

? 5 A. No, lout they hnve -- 1 don't -- 25 A. I do things 1'or him, you know, but his responsibility s

8 (Paces 29 to 32)
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James Sage
___ _ March 6, 20.17

Page 33 ~ Paye 35

1 is to take care of all my properties. 1 and salting, but iYs for the following winter, so 1'd

2 Q. I get the fi•iendslxip deal with you aiad Mr. Carainag~~o, 2 like to actually get the con•ect time period. So that

3 I understand that, but I guess my question, it's 3 would be -- the eoirect time period would Ue July 1st,

4 really sort of a concern on your behalf at this point, 4 2013 to June 30t1~, 2014. Are you following me?

5 would Ue what if the scenario existed where one of 5 A. This is --
6 your tenants at Sajo's Plaza said I don't agree with 6 Q. This is for July 1st, 2014 to June 30t1~, 2015.

this, Mr. Sage, i don't ihirilc teat you paid X ~xumUer ~ A. Correct. And tl~e date of the bill is July 1st.

a of dollars for snow removal. $ Q. The dlte of the ia~cident we'~•e talking about is

9 A. Which we do. 9 2-21-J4.
i o Q, Where would you have tl~e backup iu oader to say to the 10 A. Oh.
~ 1 tenant, well, Mr. ̀Tenant, here it is, here's a copy of 11 Q. So iNs not, um, encompassed iu this letter.
12 the bill, and ttaen this is your pro rata slia~•e. You 12 A. Okay.
13 don't consider that a good practice to keep those, or 13 Q. ]t's --
19 you've never• had that situation before? 14 A. ~~cll, this is --
15 A. We haven't had That situation. is Q. IYs eve months later. So maybe you eau tell ine,

~ 6 Q. Okay. Xou don't have any employees persozaally who 16 does this letter --

17 would lave removed ice or snow from Sajo's Plaza back " 1~ A.. So would you like the one prior to dais?
18 in.Februa~y of 2014, coi~•ect? 1e Q. yes,

~g A. No. 19 A. Yeah. bo you mind if we take a break, I'll go get it

20 Q. Correct? z0 for you right now?
2 i A„ r}a, yeS, 21 Q. Not at all. That would be great. Thank you.

z z Q. It ~~eads finny, that's why I have to da that. 22 A. So you need the one from 2Q13.to 2014, riglrt?
Z 3 MR. BARATTA: Did you have a copy of this, 23 MR STE]NER: Yes.
4 did you say? 2 ~ MR. BAILAT"1'A: Correct. Thank you.

2 5 MR. STAINER: Year, Y tl~i~ilc I do. 25 -(Off tl~e record.)

Page 34 Page 36

1 BY MR. BAItATTA: 1 MARKED FOR IDENTIFICATION:

2 Q. Your attorney's going to show you a copy of what was 2 UEPOSITTON EXHIBIT 5.

3 marked as Exhibit 2 in Miss Livings' deposition. So 3 BY MR. BARATTA:

9 if you take a look at the -- if you take alook — 4 Q. All right. Mr. Sage, you were kind enough to provide

5 First of afl, do you recognize dais letter? 5 us with this letter now. It looks like this

6 A. Yes. 6 encompasses the right period of time -- the right

7 Q. What is it? ~ period of time for your CAM charges at Sajo's Plflze.

$ .9,. Zt's an invoice ~ send out to all tl~e tenants. No, aaa a Cornet, this encompasses the snow removal for the

9 invoice I send out to Dimitri's as one of tlae tea~a~~ts. 9 winter of 20] 3 and'14?

10 Q. It appears to me, fioin ~•eading this letter•, fliat you 1° A. Correct.

1 i send Qiis letter, or a similarly styled letter to 11 Q. All right. Great.
1 z Dinutri's twice per year? 12 So iE Iooks like the snow iemovAl and
13 ~_ bra, 13 salting was about 6,725 --
14 Q. Once per year? 19 A. Correct
15 A. Once per year. 15 Q. -- for the ycAr. There was some lawn cutting. What
16 Q: Qkfly. Would you retain a copy of the letter that yoi~ 16 is General Maintenance, that category? Wl~~t does that

1 ~ sent Dimitri's on luty Ist, 2Q14? 17 encompass?

18 A. Yes, I hs~ve that particular -- thxt exact one. i$ A. Parlung lot asphalf, rooliug repairs, light fixture

19 Q. You do? 19 repair, light bulbs.
2 o A, Yes, Z~ C1. Okuy. If Pm rc~ding these two letters correctly, the
21 Q. All right. Maybe when we take a break 9n a short Zi Lxl~ibit Number 5 and 4, I believe it is -- I'm sorry,

72 wl~ilc you could get drat one. ~2 Exhibit 2 for Miss Livings' deposition and Exhibit 5
z s A, yeS, z3 here today, it Looks to me like Uimitri's pre-pays

2'~ Q. Beca~ise in looking at this letter I see, um, you k»ow, Zn aUout $15;000.00 per year for maintenance?
ZS tl~e expenses, for example, itemized for snow removal 25 A. TltaNs their CAM charges, propm~tionflte share of the

9 (Pages 33 to 36)
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James Sage

March 6, 2017

Page: 37
Page 39

1 CAIV~ CI1R2'bCS.
1 Do you know what those staid for?

2 Q. Well, no, 17,390.82 is their share, correct? Z A. No, 7 c1o~t't.

3 A. Co~•rect. T}t~ey prepaid $15,000.00.
3 Q. What about snow plowing, aftez' that it says P.P. Is

9 Q. So when do they prepay that? 9 that per push, or something, if you know?

5 A. With montGly rent. 5 A. I`ni assunung it's per push, yes.

~ Q. Ail right So you divide 15,000 by twelve and then 6 Q. Qr per plow?

7 in addition to the rent they pay, they pay that as an 7 A. Or per plow, yeah.

~ estimated CAM charge`? $ Q. Underneath it says, "Salt Uy request only by plaza

9 A. Correct 9 owner," Thafs handwritten. Do you see that?

1~ Q. Xou provide them with the actual charges once a year, l~ A. Yes.

~ 1 if there's a refiand, you pay them back sane money; if 11 Q. IS that your handwriting?

12 there's an overage, they owe you some money? 12 A. Nope.

13 A. Correct.
13 Q. Do you know who wrote that?

19 Q. Olcay. And again, Gt~and Dimih~i's doesn't select T&J,
14 A. No, T do~l't

15 you do7 15 Q. Do you recop,~~ize that handwriting?

i 6 A, Correct.
16 A. Nn, I doa~'t.

~~ Q. I want to show you what's been marked as Exhibit 3,
17 Q. Do you know whether or ~~ot that is a --spike that.

le and I don't 1n~ow if you recognize that document, or if i $ Accoa•dang to your testimony, that doesn't

19 you -- if t1tAt looks fou~iliflr to you at all? 19 reflect the atxangement you had witU T&J as of

2 ~ A. Xes, that's T&J's Snow Schedule, or when they do plo
w 2 o February of 2014, cOn'ect? '

21 and they don't plow. 21 A. Tl►is docuanent? a

22 Q. Okay. Are these the docmnents that you frequently 2 2 Q. No; whel'e it says, "Salt by request only by plaza
3

23 don't retain or save? 23 owner." You testified earlier that it was up to T&J

29 A. Z don't get these. 24 to detelmiine whethe►• or not to salt.

25 Q. Oh, but you've seen this before? 2 5 A. Correct.

Page 36 Page 90

1 A. I've seen it before, yes. 1 Q. So iPs not up to you, iYs up to T&J?

2 Q. All right. So iPyou don't get them, where do you see 2 A. Coc•rect.

3 them before? 3 Q. Other than any peo~~le over at T&J Landscaping that you

9 A. Occasionally, you kno►v, Y will questio~~ someffiing that 9 hire to perfom~ snow maintenance and deicing

5 he's eha►'ging me AUout and they'll bring this out. 5 Activities, and I'm talking about the winter of 201 A,

6 I'vc seen it before. ~ was there anyone else who was supposed to inspect the

~ Q. So you've gone over it with Mr. Caramagno beforeY ~ parking lot and the property to determine if snow

e A. once in a great wl►ile. g maintenance or deicing was appropriate?

9 14]12. Gabel: Can I see that, please? 9 A. Nn.

~ ~ MR. BARATTA: Sure. z0 Q. Ao you know of any witnesses to Miss Livings' fa{I?

11 BY MR. BARATTA: 11 A. No.

lz Q, If by any chance you're able to tell me what this 1 z Q. When did you first become aware of this incident?

13 document represents, the line numbers with tl~e dates 13 A. ri•om you when you sent me a Notice.

~ 4 and the description, if you're not, you`re not. 1 ~ Q. F~lave you spoken with anyone over at Grand Dimitri's r

15 A. l mean yon are goi~~g to have to talk to them abort 1S concerning this fall?

i~ this,Uut-- 1G A. Occasim~ally.

17 Q. Okay. I mean you've gone over with Mr. Cnrmm~gno, so ~ 7 Q. Who have you spoken to about this fall?

18 7 don't know if you -- i e A. Tom.

~ 9 A. Yes, iYs mo►•e of a schedule, I g~iess, when trey 1 y Q. Shkoukani7

2~ actually pet•f'orm the work. 70 A. Xes.
~

21 Q. Okay, 27 Q. And do ycna remeir~ber how many occasions you've spoke~~

22 A. INs their omi log, iF's their o~vn records. 22 to liim aUout it?

23 Q. There's a coupe of things on here, and 1 don't know %j A. A couple, three times, just to get to lu~ow whaYs

29 if you know the answer to. Number one, it says code. Z~ going on or what I~appened, ancl, you know, just more

2~ It looks like 1 see two codes, one is N., one is D. °5 recently after 1 beard it from You.
i

10 (Pages 37 to ~0)
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James Sage
March -6, 2017

Page 91 Paq~ 93

1 Q. Whit conversations did you have evitl~ Mr. Shkoukani7 1 that. He stated, quote: "However, defendant was to
l Specifically what did he say to you about how this 2 perform snow plowing of the parking lot only at an
3 incident occurred? 3 accumulation of snow of I.5 inches or greater."

A. }le said some --one of his employees, I believe, 9 Wes that your understanding of tl~e

5 slipped in the paa•king lot end the►•e vas aboaf six or ~ agreement?
6 eight inches of ~vnter there retained. And other tlaaai 6 A. Again, they've plowed a lot less than that. Tlant's
~ --also he said that she's had pelor back injuries ~ not 1.5, if iNs --
e uccorcling to leer friends or employees. a Q. Soon or before the date of the incident here, which
9 Q. Anything else you .caii recall? 9 is 2-21-14, did you ever have a discussion with

10 A. Not at this ~~oiut. 10 Mr. Caramagno in all of your conversations, 7 know
11 Q, What do you mean there were six or eight inches of 11 you've known him for two and-a-half decades or more,
12 water retained? 12 that the 1.5 inch or more trigger was tt~e trigger for
13 A. ThaNs what he said. kIe said there tiv~s some ~vuter in 13 this property?
19 tl~e parking Iot, and she parked in a puddle, 14 A. INs tl~e first I'vc heard of it.
1~ apparently, and wren she got out of her car she 15 Q. You never had any questions or discussions back and
16 stepped in a puddle. 16 forth as to when, if ever, the trigger would Ue -- ar
17 Q. Okay. Have you spoken with anyone else besides to Tom 17 strike that.
i e aUout this incident, or your attorneys? 1$ Did you ever have a discussion, bused on
i 9 A. No. Xon. 19 what you said earlier --atone point earlier in your
20 Q. Me. Zo testimony you said half inch, mother point you snid a
zl MR. BARATTA: I don't htrve anything else. 21 quarter inch. Did you I»ve a discussion about that,
2z MR. GABEL: Okay. Sir, zny name is Steve 22 or was that just your understonding you hacl in your
13 Gabel,l represent T&J in dais case. Nice to meet 23 mind?
29 you. 29 A. That vas an nnderstnaxding that we both tAlked about
25 THE W3TNESS: Nice meeting you. 25 it.

Page 92 Page 99

1 Mlt. GABEL: Pm going to ask yoea some 1 Q. So you did talk about it?
z questions about the case, and T know plaintiffs 2 A. H~ certain cases, lice a lot of times you got yuarfer
3 counsel asked you some. I9n going to jump around a 3 ineiti, and all of a sudden, yuu ]cnow, wt melts away,
q bit, okay'? 9 tl►ey don't plow. liut sometimes ~vlien the temperature's
5 THE WITNESS:_ Are you_going-to_be as _ _5 _ a lot]u~ver, sometimes_tl~ey just come out ii'there's a_
6 long-winded as lie is? 6 ryua►•ter i~acl~ or eves► a half inch, sometimes they come
~ MR. GABEL: No, I don't think so. ~ don't ~ out and just salt
e think so. $ Q. When was it that you hnd the conversation aUout the
9 THE WITNESS: Ali right. It's taking too 9 quarter i~~ch or half inch trigger that you just

10 jog, io mentioned?
11 MR. GABEL: Can I see the last exhibit that 11 A. Since 1980 --'90 and now. Pick a date.
12 was handed to you, please? 12 Q. 13etwcen'80 and'90 and now?
13 Mil. BA1tATFA: No one's accused ane of being ~~ A. No, bebveen 1490 and ~►ow.
14 long-winded. ~a Q. '9d, okay, sir.
i~ E7~AMINATION 15 i~low,l9n going to continue on with the
i 6 BY MR. GABEL: i s answer.
i~ Q. Okay. Hold on to that. Thanks. ~~ A. Sure.
18 So Mr. Cara~nagt~o filled-out Answers to lg Q. It says, "And defendant T&J Lnndscaping was not
19 Interrogatories, those were answers to writte» 19 required to perforni sahing unless specifically asked
2 o questions in this case, and he signed them, and Zo to do so by the property owner." Was that your
z 1 there's a copy here. There's his si~iatin•e. Anti then Z~ understanding?
z z to answer five, I'm,just going; to reed a portion to 22 A. That is not correct. They've salted many times with
z3 ypLi __ z3 end -- a lot oi'times that we've had then do it twice
z a A. Sure. 24 wl~ere--
Z 5 Q. -- and we'll hive some questions end answe~:s about 25 Q. llid you get charged an extra charge when salting would '•,

1.1 (Pages 91 to 44 )
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James Sage
March 6, 2017

Page 95 Page 47

1 occur? 1 A. No.

2 A. Ahvays. 2 Q. And assimie Por the sake of my question that the day

3 Q. Because salting is a commodity, and iYs purchased and 3 before, 2-20-14, there was no snow accwnulation, but

9 it costs more, rigUt? 9 there was rai», and a tJtuuderstorm, and water _

5 A. INs $150.00 a ton. 5 precipitation, not scow, but water precipitation,

6 Q. Wouldn't you want to have a little more control over 6 according to weather records. Wo~dd that require

~ when you get charged for salting, meaning you would be ~ T&J's to come out?

$ the oa~e to say to salt as c~posed to T&7? e A. No.

9 A. We've had situations where iNs over-salting, a~xd the~~ 9 Q. Now, I want you to think back to the answer you said

to t've ixAd brick repflirs, cement damage because of it, to earlier, which was the plaintift; according to your

11 we ]gad to do tuck ponxtGag becs~use of it. So X didn't 1 z understanding, parked, exited her veliicle, was in some

1l ~vApt over-saltitag, bu[ yet we wanted salting. 1~ water and fell.

13 Q, So when we took alook atthe -- I think you called it ~ 3 A. Correct.

19 CAM. What does CAM stand for? 19 Q. Asswne for the purpose of my question that there was

15 A, Commo~a Area Maintenance. 15 water witl~iii 241iours from a raia~stoim the day before

16 Q, Common Area Maintenance, one was Ju(y 1, 2015, and one z 6 the incident. Would that connect up to what your

1 ~ was the year before. 17 understanding of the incidexrt was? i

18 A. Correct. 18 A. Do you know ho~v parking lots wont?

19 Q. So can I take a look at the one for the year Uefore? 19 Q. I'tn just asking what you -- '

o So the one that seems to alp}y to the time 2 ~ A. I'm --

2 ~ of the incident -- 21 Q. -- the fact that --

22 MR. BAIZAT"TA; I think it's U~is one. 22 A. I'm going to explain to you.

z3 MR. LABEL: Yeah. 23 Q. Uh-huh.

29 BX MR. LABEL: 24 A. Tl~e cities ases our parking lots, l have multiple

2 ~ Q. Was --yeah, for the period of 7-i-13 to 6-30-14. For 25 buildings, as retainie►g ponds in many cases. So, fox

Pace 46 Page 48

1 the snow and salting line item is over $6,700.00 -for 1 example, you have--let's say you have six manholes,

2 that line item. 2 or catch basins that are about 12 inches in diameter

3 A. Correct. 3 of the di•~in. When they head out to the street, they

9 Q. And then for the following year, the'14-15 yea~~ it's 9 go down abotrt six inches. X jest learned ths►t. So

5 aUout 3,800. 5 what happens is, instead of flooding the streets, and

6 A. Correct. 6 instead of having Uacking n~ --backups on the streets

~ Q. So for the relevant tithe period in question, the ~ and that, they hold it in your parking lot. So they

e '13-14 trine period, there's a much 13igher charge, $ use the parking Tuts as retention centers, ~s

9 you'd ag~•ee? 9 retention. So I'm not saying that was the case in

10 A,. '~(CS. l~ MIS ~Al'flcttlal'--

11 Q, Okay. Was it your understandi~tg that that winter was 11 Q. Uh-huh.
12 a lot of snow over tiAne? ~ 2 A. -- thing here, but the ticains, when you get a lof of

13 A. We had records of sa~ow. We I~ad Y believe its 112 13 rain the d►•ains can only handle so much.

19 inc[~es thx•oughout the year. 19 Q. Okay. Ail right.
15 Q, Whacl~ led to the higher charge on your CAM invoice, 15 A. So from i~hat my unde►•stnnding as to this case, ti~is

16 correct? z 6 lady got ouf -- she parked in a puddle, okay, where

z ~ A. Correct. l~ ti~ei-e was water retained, and she got out o!' her• car

i ~ Q. So nonetheless, putting aside all of that, ~10 matter 1 B where there was a four to true to six inches oi' water,

~ 9 what, based on the conversation a~~d the questions and 19 Trom what 1 was tolt1 by to Tom Shkoulcani, and that's t

2 ~ answers we've had, there still must he some minimwn 20 whit happened.
21 trigger foa• T&J to come out? 21 Q. Okay. So if the weather records show that the day

1z A. Coa•rect. 22 before the incident it did rain, it was a thundeistonn

z 3 Q. Assume for the sake of my question drat tl~e day of the 23 and water carne down, that would link up to what you

2 9 incident there was no snow accumulation. Woulil T&J's 2 ~ just said, that she stepped into water. ThaPs your

Z S be required to come out that day? 25 undeistandi~~g? `

12 (Pages 95 to 48}
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James Sage
March 6, 2017

Page 99 Page 51

1 A. T believe so. 1 MR. STEINER: This rn~e? s

Z Q. Okay. If we go to [he Uasics of tl~e agreement, And i 2 iviR. Gr1BBi,: Yes.. Ti~aijk you. ~

3 understand it's a verbal agreement, that in your mind 3 MR. STEIN~R: Sure.

9 there was a trigger for snow maintenance, pushing and 4 BY MR. GABEL:

5 plowing and stuff, rig}~t? 5 Q. So according to this log which is ExhiUit 3 today, it a

6 A. Correct. 6 goes up to 2-18-14, and then there's no activity '
E~ Q. Okay. According to you, salt when you want to, T&J, ~ between the 18th and tlxe 2nd. Do you ]mow oiie way or

8 thaPs yom• position, correct? $ the other when T&J was there, or would you have to

g A. S~It nccording to their discretion. 9 rely on this list thaYs Exhibit 3 today?
t o Q. According to their discretion. 10 A. Y couldn't tell you when they were there, when they

11 A. But if we needed it more, tliey'►•e to du it more. 11 were not.
12 Q. Okay. And then a charge for each one of those, 12 Q. Okay.
13 con~ect? 13 A. We're three, four years away -- Three years ago.
19 A. Correct. 14 Q. And you don't keep your own sepa►'Ate list --
15 Q, Okay. Was that the totality -- and the location, 1S A: Na
1 s right? So we have the Location down, con~ect? ~ 6 Q. -- do you?
1 ~ A. AUso►utely. 17 Okay. Now, you said that you talked to
1 a Q. And the time period, usually NovemUer to end of March, 18 Mr. Shkouka~ni ttUot~t the incident, and one of his
1 s r~gh~? 19 employees had fallen in the parking lot. Aid you talk
Zo A. Oltay. Zo to Mr. CaramagEio at all about this?
21 Q. Okay. Anything else to the agreement? Any other Zi A. No. No. Why would T?
22 components that we're missing there? 22 Q. I'm just asking whether you did or didn't.
23 A. Not that I know oL 23 A. Okny.
29 Q. And that's the totality and the smn and substance of 29 Q. Sometimes we ask who you talked to and what the
25 it, right, according to your -- 25 conversations were. As plaintiff asked about

Page 50 Page 52

1 A. Ztight. Tf it scows, they plotiv; if iNs cold, they 1 Mr. Shkoukani, so I was talking about Mr. Caramagno.
2 salt; if the grass gets higher, they cut it. And 2 A. Okay.
3 they've do►~e a g►•cut jib, by the way. 3 MI2. GABEL: Okay. I don't have anything
~ Q. I was going to ask whether they're a responsib]c 4 else. Tl»nk you.
5 contractor? 5 MR. STEINER: I just have a couple of
6 ._. ~ A. VCPy. 

—_. _._ __ _._ - _ _. .
6

_
fOIIOW-UpS.__ __ _. __ __ _. _

~ Q. Okuy. Dv you know whether it was Tom Caramagno, ~ EXAMINATION
$ himself, that did the work flt that property where the ° IiY M12. STEINER:
9 i»Cldenl occurred'? 9 Q. Regarding Exhibit 4, which is the Lease th2t we've

to A, No, T don't. 1fl discussed here today. Was it your understanding that
11 Q, Okay. But you know Tom, right? Xou've known ]aim for 11 the terms of this Lease govemecl the relationship
12 ~uany years? 12 between -Sage Investment Group and Grand J)imitri's?
13 A. Ycs. 13 A. Yes.
~ 4 Q. Is he a responsible individual when it comes to these 19 Q. Nave you ever discussed this Lease with Tom Caramagno?
15 types of activities? ~5 A. 114any times. We ~~~anted them to --again, we've Ueen
1 s q, ~~~•y_ ~ 6 fl•iends wikh l~im, they~h•e great tenants, so really.
i~ Q. And there's no e-mail, there's no side notes, it's i~ Q. So Tom Caramagno hAs seen this Lease?
18 just all verUal, right? i~ A. Yes.
19 A. C01'1'ect. 19 Q. ~Apa il'S --

20 Q. Okay. And do you know whether -- other than looking ~0 A. He leas fl copy of it.
21 at tl~e docwnent there -- 21 Q. It's your understanding that this Lease governs the
22 In fact, ct~n I take fl look flt that one that zL re3tuionship, right?
L3 you have? 23 A. Yes. And he also, in accordance to the Lease, is what
2 4 MR. STEW~R: Which one? ~ 4 he's paying on the common ru•ea charges fill listed in
zs MR. GABLL: Sitting right there. 25 there.

13 (Pages 49 to 52)
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James Sage
March 6, 2017

Page 53
Page 55

~ Q. Okay. is it your understanding that the oral
1 MR BARATI'A: lust a couple of follow-ups.

2 agreement Uetwecn Sage Investment Group and T&J was on Z Its-EXAMINATION

3 behalf of your tenants? 3 BY MR. BARATT'A:

4 MR. BARATTA: T'm going toobject -- 4 Q. According to your testimony, Mr. Sage, Grand Dimitri's

5 MR. LABEL: OUjection. S is responsible for maintaining the parking lot,

6 MT2. I3ARAT'I'A: -- on foundatio~~. Calls for 6 coreect?

~ a legal conclusion, speculation. ~ A. Cot~~•ect.

~ MR. GABET.: Join. e Q. You select tl~e contractor to maintain the snow and

9 BY MR. STEINER: 9 deice the parking lot, conee:t?

1~ Q. You can answer, if you know. to A. Correct.

l~ A. Wns it on Uehalf of my tenants? 11 Q. Does GA•and llimitri's -- or strike that.

~ ~ Q. Right. Earlier you testified -- z2 'Your testimony has been that you and

13 A. Xes, the co~ata~act, or tUe oral agreement that we've
13 Mr. Caramagno selected the discretion as to when tl~e

19 done with TBeJ Is to make sm•e that my teaiants are 14 snow inaintex~ance and/or deicing would occur on tl~e

15 doing whit they`re supposed to do. 15 parking lot, correct?

16 Q. Okay. ~ 6 A. ~Ta

17 A. In necordance to the Repa9rs and 1Viainteua»ce 17 MR. STBTN~12: OUject.

le paragraph, ~vhich I believe is paragraph eight in the 1$ BX MR. BARATTA:

19 lease. 19 Q. No? You didn't have an oral a~•ee~nent with

zD Q. At~d that includes Grand Dimitri's? Zo Mr. C.~r~magpo and T&J's as to how -- or strike that.

zl A. It includes all the tenants. 2~ As to when?

22 Q. Okay. Including Grand llitnitri's? 22 A.. Iicplirase your question one more time.

23 A. Including Grand Aimitri's. 23 Q. You had an agreement with T&.T, an oral agreement,

29 Q. Ts it also yow• understanding that aiay of your tenants 2~ whereby you acid Mr. Caramagno came to an agreemetat

25 could hire their own snow removal contractor if they 25 concei~~ing how the snow was to be maintained and the

Page 59
Page 56

1 chose to do so? ~ parking lot deiced during the winter of 2014, correct?

2 A. Tf trey chose to do so. Z A. Correct.

3 Q. Wide regard to the parking lot, itself, right by Cnand
3 MR. STEIIV~IZ: Object.

9 Dianitri's, who would use that parking lot? 9 BY MTt. BARATTA:

5 A. Gravid Dimitri's customers and employees.
5 Q.

~

Did Grand Diinitri's have any input in reaching that

6 Q, You wouldn't use that parking lot, would you? 6 agreement between Sage's and T8c7?

~ A. No. ~ A. No.

$ Q. With regard to maiutei~ance on the i~aside of the
e Q. Okay. Did Grand Dimitri's have any input or say

9 property, who's responsible for that? 9 concerning the price that ̀T&7 would charge Sage's?

z ° A. Grand Dimitri's. Y maintain the roof. 10 A. No.

11 Q, Would it be fair to characterize the letters, or the
li Q. You mentioned that Grand Dimitri's would be

1 Z CAM Ag~•eeme~ats that you've sett to Grand Dimitri's asg
1 Z responsible for interior maintenance of their

~ 3 passing through, as in you're passing thirough tl~e cost
13 premises, not including the roof? ~

19 to them? 19 A. Correct. ~

15 MR. BARATTA: Objection. The docmnent 15 Q. So the roof is your• respo~isibitity? ~

16 speaks fbr itself: Go ahead a~~d answer, if you can.
1 ~ A. Correct.

17 THE WITNESS: They're alE our pass 17 Q, All right. So if there's a problem with the roof, I'm

i ~ througlas, it's what we -- 18 assuming that Sage's company is going to select a

19 MR. BARA."~'TA: That's what a CAM is. ~9 contractor to repair tl~e roofl

Z0 TT-IE WITNESS: That's what Cotrnnon Aren ~~ A„ Correct.

Z 1 Maintenance is. 2 z Q. Tf die stove broke in Grand Dimitri's, wn, would you ~

2 z BX MR. STEINER:
22 select the conU~actor to repair or -- E

23 Q. And thaPs simply to make it easier on t{~e tenants?
23 A. No.

2 ~ A. Correct. 2 ̀ ~ Q. -- replace the stove?

ZS MR. STEINER: That's all I have. 25 A. No.

19 (Pages 53 to 56)
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March 6,_ 2017_________

Page 57 Page 59

1 Q. Did you ever discuss with Mr. Shkoukani when lie talked 1 RE-EXAMINATION
2 about the rein or the venter in the perking lot, did he Z $'Y MR. GAB~L.:
3 ever discuss whether or not there was ever any 3 Q. So Sif', in your conversations with Ivv. Carainagi~o --
q nccwnul~tions of snow in the parking lot on that date? 9 strike that.
5 A. No. 5 for this pa~operty there's a lot of people
6 MR. BARATTA: Nothing further. 6 going beck and forth. You've got yourself, sometianes
~ TT~~ WITNESS: I believe -- ~ you would drive by you said, coa'rect?
~ BY MR. BARATTA: a A. Correct.
9 Q. Okay. 9 Q. You'd have tenants going in and out of tl~ere7

r~ A. Solxy. ►1e did say it was raining, to A. Coittiizuously.
11 Q, At the tine of the incident, or raining Uefore the 11 Q. There were employees going in and ot►t of tliere7
~2 incident? 12 A. Corxeet.
13 A, At the time of the incident. Ox• there was rain, it 13 Q. Vendors and customers, right?
19 was wet, 1f 1V 85 IIOY SnOW. 19 A. Correct.
~ 5 Q. Your testimony was, I think, that Donna Livings parked 15 Q. Okay. So iii all of yow• eonveisations with
t~ near some standing water, or a puddle of water -- 16 Mr. Caramagno, is it fair to say you never lead a
17 A. Correct. 17 specific conversation that the work to be done by
i e Q, __ when slie got out. 18 T'&T's was foe Donna Livings, period?
19 MR. STEINER: Well, let one just object to 19 A. I do~i't eveai lUiow wlio Aonna Livings is.
Zo that. 2 o Q. '~'!~e plaintiff in this case.
Z 1 MR. BARATTA: At least that's what I 21 A. Yes, but --
22 thought, that's paraphrasing, that's not a direct 2 Z Q, You never laad a conversation that Phis work was for
23 quote. 23 Donna Livings, did you?
29 MR. STEINER: That's not his testimony, 24 MR. BARATTA: Specifically?
25 that's what heheard fi•om Toin Shkoakani. 25 MIt. GA$EL,: Ye21].

L'age 58 Page 60

1 Mlt. BARATTA: Right, he testified that's 1 TI-1L WITNESS: The actual snow plowing?
2 what lie discussed with Mr. Sl~koukani. z BY MR. Gf113EL:
3 MR. STBINER: Right. 3 Q. Yeah.
9 BY MR. BAI2ATTA: Q A. No.
5 Q. That there_ was some standing water or a puddle that 5 _ _ MR, GABEL:__ Okay. Nothing further,.
s Miss Livings parked her car close to, coirecY? 6 Mlt. BARA7"I'A: llo you lave anything, Mark?
~ A. She parked her car in it. ~ 1Ps actually fask
~ Q. Was it your widerstaixding from that discussion with a THE WITNESS: I'm going have to start buck
9 Mr. Slikoukani, that t1ie:•eason Miss Livings felt was 9 charging you guys here.

1 o because of standing water or a puddle? 1 ~ RE-EXAMINATION
11 A, I'm not snrc how she fell, that's alt T was told. 1 i BY MR. STEINER: ~
1z Q. So you didn't reach a clear anderstanding of how Miss 12 Q. Tf there was snow after'I'&7 last plowed, whose
13 Livings fell, con-ect? 13 responsiUitity would thflt have Ueen to clean?
19 A. No. Correct. 14 A„ The tenant tivould linve to n~alntain it.
is Q, From that conye~•sation? 1~ Q. And if there was standing water, whose responsibi)ity
2 6 A. Correct. 16 would it have been to clear tli~t stranding water?
17 Q, And I think 1 asked you this, but I'~n not sure if tl~e 17 A. 7'he tenant.

e answer was muddled with an objection. Mr. Shkoukani la MR. BARATTA: I'm going to oUject based o»
i 9 didn't mention whether or not there was snow on the 19 the vague end ambiguous question. The terms standing
20 ground on the }parking lot at the time Miss Livings 20 water, I don't know what that means in light of dtiis.
Z1 fell? 21 BY MR. STEINER:
?? A,. No. 22 Q. WeI1, eariier you htid mentioned that Tom Shkoukani had
z 3 Q. No, he did not mention that? 23 referenced that the pl~intift~had perked her car in
2 4 A. Ike did not mention it. z~ standing water. Whose responsibility would it have
25 MR. BA.RATTA: T don't lave anything else. 2~ been to clear thsit standing water?

i

:l5 (Pages 57 to 60)

Carroll Court Reporting and Video
586-963-2.97.7.
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James Sage

March 6, 2017

Fage 61

1 MiZ. BAItATTA: Same oUjeetion.

THE WITNESS: TIie tenant, according to

3 their Repairs and Maintenance in fhe Lease.

9 MR. S`~'E~N~R: Okay. Thank you.

5 MR. BAIZATTA: Nothing further.

6 MR. Gt1.BEL: Nothing else. "Thank you.

7 * * ~=~

8 (The deposition was concluded at 3:15 p.m.)

9

10

11

12

13

19

15

16

17

18

19

20

21

22

23

29

25

Page 62

1 CERTIFICATE
t

2 STATE OF MICHIGAN

3 COI7N~'Y O~ MACOM~
y

5 I, LISA M. FIX, C.S.R. 3121, a Notary

6 Public iti and for the above county and state, do

~ hereby certify that the deposition was taken before me

$ on the date hereinbefore stated, that the witness was

9 by me first duly sworn to testify to the truth; that

1 o this is a true, fult and complete tra~~script of my
~

z1 stenographic notes so take; and that Z am not related,

12 nor a counsel to either pasty, nor interested in dse

13 event of this cause.
19

~

15

16 /

1 a T.TSA M. PIX, CSIZ - 3122 ~~' ,~.,,...,~`"

19 Notary Public, Macomb County

2 o My Continission Expires: 4-9-2019

21

zz
23

29
F

25 t'
i

16 (Pages 61 to 62.)
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THIS LEASE is made and entered into on this 1st 
day of September, 20~, between

THE EFFTE BOIJ.KIS LIVING TRUST UAD 9/2
'719&, by and through its Trustee, E~PIE

BOUKIS (the "Effie Tnzst~') and the ANTHONY B~U
K.~S LIVING TRUST UAD 9/27196, by

and through its Trustees, Effie Boukis, Gregor
y ~oul:is and John Athans (the "Anthanq

Trust") (collectively hereitxafter referred to as ttae °`Landlord"}, and GRAND RIVERIA

RESTAURANT, INC., a Michigan carporati
o~~ ("Tenant"}, on th:e foltowing terms and

conditions:

1. Fremises to be Leased: Landlord does hereby let unto T
enant, and Tenant does

hereby hire and take from Landlord, the parcel o
f laid described on Exhibit A., with building and

appurtenances, commonly known as 25001 Gr
atiot, Eastpointe; Michigan (the "Premises"}

.

Tenant has inspected the Prem~sas, and agrees t
o accept the same i~t its present "as is" condition.

2. Lease 'Perm. '1 he texrxt of this Lase (the "'~'ecncz") 
shall commence on September

1, .1999, and shall terc~inate on August 31, 2Q04
; unless sooner terminated as hereinafter set

forth. ~ ~ .

3. Ogtion to Renew. Provided that ttte Tenant slat! 
nat be in default hereunder, the

Tenant sha[I have the option to renew this Lea
se for four (4) consecutive five (5) year terms

("Renewal Terms") upon the same terms a
id conditions, with the Base Rent adjustment as

provided in Paragraph 5. Each of said options s
hall be exercised by the Tenant giving notice by

certified mail, return receipt requested, at least n
inety {90) days before the expiration of the then-

existing term. The failure o~ Tenant to exercise any. option to
 renew slaall extinguish all

subsequent options to renew.

4. Use of Premises. Tenant shall use the Premiss only far the operation 
of

restaurant or any other use which Landlord app
roves in writing. Tenant stroll not use the

Premises, or permit the Premises to be used, for 
il~e doing of any act or thing that constitutes a

violation of any la~v, order, ordinance, ax regulatior► a£azzy government authority nr that may be

dangerous to tif~ vx limb; nor sh~ilt Tenant in any manner de~aGe or injure tike Premises, or parmit

any objectionable .noise. or odor or any hazardous material or contaminant to be emitted or

spilieci, or permit anything to tie done on the Premises tendsn~ to create a health hazard or

nuisance or to dasturb others or to injure the reputation of tE~e Premises.

Tenant shall, at its expense, promptly place, keep and accup~ the Premises in

compliance with (a) all laws, ordinances, orders ar regulations affecting the Pr~nises, its use,

its occupancy ar any alterations Tenant has made to the Premises; and (b) khe recomunendatians

of any insurance company, inspection bureau or similar agency.

5. Sase Rent and Late Charges.

(a) During the Term, Tenant hereby agrees to pay to T..andlord as annual rent for

the Yren~ises the sum of Two Hundred Sixteen Thousand and QQ/l~0 Dollars ($2i6,QQ0), in

C'~ C'~
~ ~

~~
d

c~ a-.
~ ~

~~
d ~
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v
''.!~

,..
l

equal monthly installments of Three Thousand Six Hundred and a0/I00 Dollars {$3,6{x) each
~S~"" eve (5) year tern1. Such monthly ir~tallments shall be paid in advance on the first {I~ day of

each t~~cn€h durin~ ~h~ '~'erm. ~f r:,nt is not received after s~v~~ (7) days ~€ ~i5c t~ii~ [~i3LC i~ i~il
percent (10%~'~~iarge of the monthly rental due will tie added to that month, sacb~ charge wilt
be deemed as additional rent. In case of a retuxned check or non-sufficient check a fey of one
Hundred and 40/100 D~Ilars {$100.00) will be charged, and deemed as additional rent.

(b) If the Tenant properly exercises the Option to Renew as provided in Paragraph
3, the Base Rent for Year Six (6) shall be adjusted for changes in the Consumer Price Index
for Year C7ne (1) through Yeax Five (S) v~ this Leas. Thereafter, and throughout all Options
exercised, file Base Rent shall be adjusted annually fax changes within the Consumer Price
Index.

(c} Fac purposes of Paragraph 5{b}, the "Consumer Price Index" shalt b~ defined as
ih~ Consumer Price Xndex (CPI-U) of the Bureau of Labor Statistics, United States D~gartnnent
of Labor (19$2-8A = IOQ), All items Index far. All Urban Cansurners - .Detroit, A~Iichigan ar
any replacement therefor. T~' the Consumer 'rice Index s}aa11 cease to he published, a
reasonable substitute index shall replace it for purposes of this Lease. Following each such
adjustment, the teem "Base Rent," as used in the Lease, shall mean Base Rent as most recently
adjustefl provided, however, Base Rent, as adjusted, shat! not be z-~duced

If at the Beginning of any Lease Year adjusted Base Rent shall not have been calculated,
Tenant shall ~con~inue haying. the Base Rent previously in effect on a timely basis. Upon
noti~catiozz by LaiYdlord of the adjusted ~3ase Rent, Tenant shah zrnmediately pay landlord the
difference between Base Rent paid and that which woald have been due had adjusted Base Rent
been calculated and ~shaIl thereafter continae paying monthly installments of adjusted Base
Rent.

(d) The base Rent provided for in this Section shall be an absolutely net return to
Landlord faz the Term, free from any losses, expenses or charges with xespect to ct~e Prerrtises,
including maintenance, repairs, insurance, taxes, assessments or other charges im~aaseci upon
or related to the Premises or with respect to any easements ar rights appurtenant thereto,
except as otherwise expressly provided herein.

6. AddiEionai Rent. Ati sums in addition to Base Rent shall be reimbursement to
the Landlord. for the Ter~ant's share of coz~zmon area maintenance, repairs, insurance, taxes,
assessments or other charges imposed upon or related to the Premises (hereinafter referred to as
"Additional Rent"}, - In addition to Base Rent, fhe Tenant shalt pay Additional Rent in the
anlount of Eight Hundred and QO/1QQ Dollars ($800.Q0) per month estimated for fhe first year of
this Lease (the "Estimated Additional Rent"). Tenant shall pay any deficiency in the Estimated
Addztioi2al Rent far the first yeax of this Lease within 30 days of receipt of written notice of a.n
accounting of Tenant's share of expenses. During each year afrer the first year o£ this Leas, the
sum of the monthly Estimated A~Iditional Rent shall be adjusted to one-t~velfrh (I/12'x) the #atal
of the iznr~iediately preceding year's actual Additional Rent. The Tenant will remain liable far

~t
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d

any Additional Rcnt deficiency, which shall tie paid within 3
0 days of receipt of vvrixten notice of ~

An accounting of "Tenant's share of expenses of each yea
r. ~

7. Liens. The T~nanf shall keep the Premises free from any liens aris
ing out of any ~

work performed thereon, materials furnished thereto or obligations
 incurred by the Te►2ant. The ~

Tenant shalt indemnify, defend ar~d hold Landlord hazYnless against ali liability, toss, damage, ~

.costs anil all other expenses arising; vuf of claims of lien For work performed or materials ~ j

furtushed to or for the benefit of the Tenant. O

S. Repairs and 1Vlaintenance. r--r
N

{a) The Tenant shall keep and maintain the Premises, including, but not ~ w

limited to, .all nonstructural, irnerior and exterior portions of the buildings and improvements ~

locatecy uQan the Premises, in ~aad and sanitary order, condition and repair, and wzil deliver ''d

the same to the Landlord at the expiration of the Term in as good acondition as when

received, except for reasonable use and wear thereof. Landlord shall ~ responsible fog all

structural and roof repairs and maintenance.

(b} The Tenant shall also, at its own cost and expense, put, tceep, replace

anc~ maintain u~ thorough repair and in goad, cl~azx, safe an~I substantial order and condition,

and free from dirt, snow, ice, rubbish and outer obstructions or encumbranr.~s, and to the

satisfaction of the Landlord, the driveways, siQewalks, parking areas, yards, plantings,

pavement, car stops, gutters and curbs in front of and adjacent to the restaurant at~d, generally,

the property comprising the Premises. ~ ~I ~1
Cl~

(c) Notwithstanding the obligation of the Tenant hereunder to fully care for
tr1
m ~

the Premises, the Landlord may enier uporn tie Premises and snake such repairs or alterations

as may in its opuuan be necessary ar appropriate fax the safety, preservation ox nzainteziance

thereof: provided, hativever, that, ~XCCpt lri th8 CxSC 0~ ~I17l~Ig~AG}~. the I..andlord shall give the d d

Tenaut ten (l.0) days notice before taking any such action. If the Tenant shall for ten (10) days ~ ~

fail or neglect to make such repairs, the Landlord or its agents may enter upon the Premises
~

far the punsose of doing so, and all the costs and expenses cor~ec~uent thereon, with int,~rest ~

thereon at the rate of seven percent (7 %) per annum, sbalt~ be repaid by the Tettant to the . p

Z,andlord as Additional. Rent due immediately upon receipt of a statement therefor. The ~ ~

receipted payment by the Landlord far the making of such repairs, alterations ox improvements ~ ~

slxall be prima facie evidence ~f the reasonableness of such charges therefor and that the same p N

live been paid by the I..,~ndiord. Notwithstanding the right of the Lazuilord to eater upon the N o

Premises to make repairs, The Landlord is not under any obligation to make any repairs, ~ ~ N}--' p

alteratip~, or irnprovemen~s of any kind ~yhatsaever, structural or nonstructural, ordinary or ~

extraordinary, whether seen or unforeseen. ~ ~ ~ ~~,, w
N Vj

9. Alteration~,~nd Addi~inrns. The Tenant may not. alter or add to the Pzemises p J

witiaout the Landlord`s }prior ~vriften consent, which consent snail not be unreasonably withheld. N ; •.

'The Larxdlord shall have na obligation to make any alteration or additiAn to the Premises during `b O°

the Ternz. AlI right, title- and interest to any alterations and additions to the Premises during the
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;~

Term, except for trade fixtures and removable equipment, shall be the
 property of the Landlord

and shall be detnied to be a part of the Premises, and shall remain an, a
nd be surrendexed with,

the Premises upon the termination of this Lase, without cost or expense
 to the Landlord.

10. Utilities. During the Tern, the Tenant shall gay for all gas, heat, light, powe
r,

water, sewer, telephone ox other cc~minunication service, janitorial service
s, garbage disposal and

all other utilities and services supplied to the Tenant upon the Pre
mises. The Laz►dloxd shall nt~t

Be liable to the Tenant foi' dat~iag~s or otherwise for any failure or interruption of any such

service €urnished to fhe 'remises.

11. Restoration.

(a) If the Prennises is damaged or destroyed, in whole or in. part, the Tenant steal!

repair, restore, replace or rebuild the Premises, or the part thereof so damaged, as nearly as

possible to the value, condition and character of the Premises immediately prior to the

occurrence of such damage ar destruetian. The Tenant shall be entitled'La an abatement of rent

during the.canstruction period.

(6) ~ All i~,surance prace~eds payable ~s a result of any datuage to ox @estruction of the

'remises shalt be pain tcs the I,ancilord or any mortgagee designated by' the Landlord and be

disbursed as reconstruction work progresses. If the insurance proceeds are insufficient to pay

for all restoration work, then the Tenant s6a11 pay any additional amounts necessary to restore

the Premises, prior to disbursement pf the insurance proceeds. Upon, completion of the

restoration, and- paynnent for alI restoration work, all remaining insurance proceeds shall be

retained Uy the Landlord or any mortgagee designated by the Landlord.

(c) Notwithstanding the foregoing provisions of this Section, if the damage to or.

destruction of the Premises cannot be repaized within one hundred tvc~enty (124) days of the

damage, either the Z..andlord or the Tenant may ternnanate this Lease by giving ten (1Q) days

prior written notice to the other party within thirty ~(3Q) days after ttie damage o~ destruction

occurs. If the tease is terminated pursuant to this Paragraph, afl insarance ~raceeds payable as

a result of tie damage ar deshuction shall he retained by the Landlord or any mortgagee

designated by the ~,andIard.

12: Candcrnnation. Tf all or any substantial part o~ the Premises is taken or

condemned by a governmental authority, or shall be conveyed by the Landlord to a

governmental authority under a threat of such taking or condeninatiaii, the rights and obligations

of the L.andEord and the Tenant with respect to such taking or condemnatian~ shall be as provided

in this Paragraph 12. If twenty-five percent (25°fo} or more of tl~e grass floor area of the

buildings located upon the Prenlis~s is so taken, condemned or conveyed, or if the Premises is

rendered unsuitabte_fax the use described in Paragraph ~ above, this Lease shall tezxninate as of

the date of such taking, condemnation or conveyance, and rent shall U~ prorated as of such date.

If less than twenty-five percent {25%) of the gross floor area of the buildings located upon the

Premises is taken, condemned or conveyed, and tiie Premises remaiitis suitable for the use

described in 1'aragraplr 4 above, this Lease shall remain in ef~'ect; provided, however, that the
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C~

.,,

C7
'rent payable by the Tenant shall be reduced for the remainder of the Term in the same grogoriio~ ~
which the number of square feet ~f gross floor Zrea within the bi~atdings located upon the
Premises following such taking, cond~nination or conveyance tears to fhe number of square feet ~
of grass floor area withi~Y tine buildings located upon the Premises prior . to such takingf ~
condemnation ar conveyance. Tv the extent that the award made for the #along is available to the ~
Landlord, the Landlord shall, at its own .cost and. expense, make all necessary repairs or ~;
alterations to the Premises so as to constitute the portion of tire. Premises not taken as a camplete ~ j
unit, acid ilie Tenant shall have no .obligatzan to make. any such ~~~pairs or alterations. 'The CO
Landlord shall be entitled to the entire ar~~ard made for a~iy taking, condemnation or conveyance, ~
except that the Tenant shalt not be precluded from pursuing any clainx directly against the ~.
condemning authority for its lass. N

W
13. Ass~nnient and Sabtettin~. .Tenant may not assign; transfer or sell this Lease or ~

sublet all. ar any part of.#tae 'remises at any time duri~~g the ~'erm of this Agreement ox transfer, ►-d
sect ar assign any shares of stock within the corporation without the prior written consent of the
Landlord, which consent niay not be unreasonably witl~Iietd. The sate, xssua~~c~, ox transfer of
any voting capitaX stock of the Tenant which results in a change in the voting control of tt~e
Tenant shall be deemed to be an assignn~.ent of this Lease which requires the Landlord's prior
written consent.. Sale ar .purchase of capital stock to or froth employees or issuance of stack
dividelids or splits shall not require approval'of the Landlord.

14. Defa~att: 'If default is made by the Tenant in the payment of rent, declaration of
insolvency .ax in the performance of an}~ of the conditions or covenants iii this Lease, and i~ such
default shall continue for a period of ten (IO) days after written notice is gi~c~en to the Tenant by

`~the Landtard specifying the default, then #lie ~.andtord shall have the right to reenter the Premises
and r~ma~ve the Tenant and all persons therefrom and shall h~~te the right to terminate this Lease. n ("'~
I€default is made ~by the Tenant and flee Landlord ehercises its option: to terminate this Lease, in ~
addition to all other remedies now or hereafter provided to the Landlord, dle Landlord may
proceed to re-lef the 1'zennises end collect from the Tenazit auy deficiency bsftiveen the rent ~
payabi~ hereundex and Ehe rent received from any replacement tenant. C~

~' d
~ ~I5. Termination: surrender of Possession.

~ ~(a) Upori the expiration or termination a~'tliis Leas, whether by lapse of time,
operation of lax~v or pursuant to the provisions of this Lease, the Tenant stiatl: 7- ~
.

(i) Restore the Premises #o their condition at the beginning of tl~e Term (other ~ Jo N
tliar► as cantemplaiec~ by I'aragrapli I2}, ordinary wear and tear excepted, N O
remove all of its personal property atxd t~~ade fixtures.fram the Pre~l~ises o
and repair any damage caused vy such. removal;

~N
J ~,
~~

(~ii) Si2rrender possession o~tlie Premises to the Landlord;-and N w
. w

(iii)Upon the request cif the Landlord, at the Tenant's cost aa~d expense, o~t~.> ~,
.rennove from the exterior and interior of the Premises all signs, symbols 'Zi o0
and trademarks which are co~lnected with or associated specifically ~3nfh ~ ~

. l~s
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the Tenant's business and repair any damages to the Premises caused by

such removal.

(h} If the Tenant shatI fail or refuse to restore tt~e Premises as hereinabove

provided, the Landlord may do so and recover its costs for so doing frgm Tenant. ~ If the 
Tenant

sha1L fail ar refuse to comply ~vith the Tenant's duty to remove all personal property a
nd trade

~x#ures from the Premises upon. the expiration or tenninatio►~ of this Lease, the parties hereto

agree and stipulate that Landlord may, at its. election: (i) treat such failure ox refusal as an offer

by the Tenant to transfer title to such property to the Landlord, in which event the title thereto
shall thereupon pass under this Lease as a bi31 of sale; or {ii) treat such failure or refusal as
conclusive evidence, on wl~.ic~i tine Landlord shall be emitted to rely absolutely, that the Tenant

has forever abandoned scich pro~ert~~. In either avert, the Landlord may, with ar without

accapting title thereto, keep or remove, store, destroy, discard, or othenvise dispose of all ax any

dart of such ~raperEy in any manner fhat the Landlord shall choose without incurring liability to

the Tenant ar to any other person. In no event s~tail the Landlord ever became or be charged

with the duties of a bailee of any prop~ert}~ of the Tenarit. The failure of the Tenant to remove

any .property from the Premises shall forever bar the Tenant from bringing any action ar

~.sserting any liability against the Landlord with respect to an~~ property which the Tenazit fails to

rez~ove.

16. Net I..e~se. The Landlord and the Tenant agree that this L" ease shall be what is
commonly kaiowtt as a "net-net-lie#" or "carefree" tease, and the Landlord's obligations shall be
limited to those it Ilas specifically undertaken herein,

17. Quiet Enja~ment. The Landlord covenants that, upon the Tenant's pay[ng the

rent and perforn~ing all of the terms, covenants and conditions -the Tenant is to .perform
hereunder, the Tenant shall peaceably and quietly enjoy the Pxemises hereby demised, free of
claims of paramount title or of any person claiming under or.thro~tgh the Landlord, and free and
clear of all exceptions, reservations ar ei~cunzbranc~s other than those set forth herein, and those

the Tenant suhsequ~ntly approves in writzng.

18. ~uccessars .and Assigns. This Lease shall be binding upon and inure to the

'ben~~t of the parties hereto and their personal representatives, trustees, heirs, successors and

assigns.

19, eadin s. The headings contained Herein are fot~ the coi~vet~ience ~f the parties
and are not to be used in construing this Lease.
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2Q. Remedies Cumulative; ~'Vaivcr. Alt rights and remedies of Landlord hereunder
are cumulative, and not eacIusive, anti shall be in addition. to all other rights and remedies
pr.~vid~d '~y applicable !aE.~. Failure :~ ~xe.•e:se ar delay iii exsre:is:ng any righ± o~ ren~e~;
hereunder shall nat operate as a waiver .thereof, nor excuse future performance. No, waiver,
discharge or .renunciation of any eIarm or right arising out of a breach of these terns and
conditions sha11 be effective unless iiz a writing si~;ned~ by the party so wai~~in~ and supported by
consideration. Any waiver of any breach shn(I be a waiver of that breach only and not of any
other breach, whether prior or subsequent thereto.

21. Attarne~s'_Fees. The Tenant shall pay_ all reasonable attorneys' fees, expenses.
and court costs incurred by the Landlord in enforcing any provision of this Lcase.

22. Choice of Law• Invalidation of Terrns. Tl~is Lease shall be governed by and
construed in aceArdance with the laws bf the State of Michigan that are applicable to leases made
a~td to be performed in that sfate. The invalidation of one or more Lease terms shall not affect the
validity of the remaining terms.

23. I'~otices. Ali notices herein required sl~aii be gives in writing upon the parties at

the addresses indicated on page I herep~ Any notice shall be deemed to have been given when

personally delivered or~when sent by certified mail, return receipt requested ar~d postage prepaid.

The addresses specified for no#ices herein may from time to tiii~e be changed by' the written
notice o~onie party to the other.

24. ~..i~ebility faint aid Se~~eral: If the "Tenant is more than one person, each e►f their
obligations under this Lease ~~Till be joint and several.

2S. Amendment. ~ This .,case represents the entire agreement between the parties.
This Lease may not be amended; altexed or modified except liy a writing signed by the party

-- - -against-whon7 enforcEznent_of any-waiver,_change,.modification or_discharge is_saught. ___ ____

,TN WI'T'NESS WHERE4~', the parties lYa~ve executed this Lease on the day and year
first aba~!e written.

'WiTNESS~S: T.,ANDLORD:

THE EP~IE TRUST

By:
Effie Baukis

Its: Trustee

~. _,.
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STr~TE OT' MICHIGAN

~r~ ~~~x~ ~~~~.~t~~ ~~~;r~r ~a~. x~~~ ~~~uri~r~~ ~~ ~~c€~N~~

DONNA LIVINGS,

Plaintiff,

v

SAGE'S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&7 LANDSCAPING &SNOW 12EMOVAL,

INC., a Michigan Corpo~~ation and GRAND

DiMITRE'S OF EASTPOINI'E Ff1MiLX
DINIG, a Michigan Corporation

Defendtunts.

Case No. 2416-1819-NI
Hon. Edward A. Servitto

CHRISTOPHER R. BARATTA (PS 1293) D1~V1D J. YATES (PA9405)

SARATTA & BARA.TTA,1'.C. ERIC P. CONK (P64500)

Attorney £oz Plaintiff MARK W. STEINER (P78817)

120 Market Street SEGAL McCAMBRIDGE SINGER &

Mt. Clemens, MI 48043 MAHONBY

(S86) 469-1111 (586) 469-1609 [Fax] Aftoxneys £orDefexidant Sage

chris~u barattalegal.com 39475 Thirteen Mile Road, Suite 203
Novi, MI 48377
(248)994-0060 (248)994-0061[~ax]

STEVEN R. GABEL (P40617) dvates a smsnx.com cconnC~smsm.com

..THE HANOVER LAW GROUP_ _ znsteiner(a,smsna.coin

Attorney for Def T&7 Landscaping

25800 Northwestea~ Highway, Suite 400

Southfield, MX 48075
(248) 233-5541 (586) 635-5808 [Fax]

sgabel(a,hanover.com
cwinn(r.~hanover. coin

DEFENllANT SAGE'S TNV~STM~NT GROUP LLC'S MOTION FOR SUNI1bIARY

DISPOSITION

NOW COMAS Defendant, Sage's Investment Group, LLC, by and through its attorneys

David J. Yates, Eric P. Coiui, M~rlc W. Steiz~ea' and Seg~I McC~~~abridge Singer &Mahoney, Ltd.

and in support of its Motion fox Sun~nlary Disposition states as follows:

W
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~-,

d

1. This xnatfer ax•ises out of a completely avoi
dable winter, snow and ice slip and fall 

~

that occurred at the G►•and Dimitre's Family Dining ("Gri•and Dimitre's") premises on oz• about ~

Febiliary 2l, 2014. 
p~
w

2. The Plaintiff claims injury after falling three feet frozx~ l~e~~ vehicle in the Grand t j
O

Dimitre's parking lot after paxkxng her vehicle for hex eaz-ly morning shift. ~

3. Consec~nently, the Plaintiff filed suit against Sage's Investment Graup, LLC N
w

("Sage's") alleging claims of ~~remises liability (despite Sage's owning, but not' ~ti

cont~•ollu~g/o~exating on the subject prerrzises). (Exhibit A). ~

4. First and foremost, this claim is barred by the open and obvious doctrine.

5. The open and obvious doctrizie is a defense to preanises liability cases that focuses

only on the "objective nature of the condition of the premises at issue, not on the subjective

degree of care used by the plaintiff." Luga v Ameritech Corp., Inc., 464 Mic1n 512, 524 (2001).

\ 6. The Plaintiff admitted in her deposition, however, that she knew the parki~ig lot

was slippery and observed ice and snow, thus the open and obvious doctrine bars the Plaintiffs (~ (~
~

x•ecover in this case. (Exhibzt B, pg. 32).
r~-~

7. Tt is anticipated, however•, that the ~'laintiff will argue that the condition was d
~ ~

"effectively uaaavoidable."
~ ~
~~

8. Even viewing tlxe evidence in tl~e light most favoraUle to the Plaintiff, she caiuiot ~ O

establish that the parking lot at issue was effectively unavoidable. Tn fact, Michigan case law ~

]olds otherwise.

~J~~
o ~
N ~..

9. To be effectively unavoidable, "a hazard must be unavoidable o►' inescapable in ~ O
~~

effect or tor' all pracfica{ ~ucposes." Hoffiaer v Ln»etoe, 492 Mich 450, 468 (2012). "The mere
~ ~W w
N W

fact that a~pfaintifPs employment might involve facing a~~ ope~~ acid obvious hazard does not O ~1

''d Oo

~~
~
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C~

r

d

make the open and obvious hazard effectively unavoidable." Barllar~l v Oczlcwoo~l Annapolis ~
H-J

Hosp, 308 Mich App 403 (2014). ~

l 0. In Batch v Ryder Transp Services, unpublished Court of Appeals decision decided p~
W

October 20, 2016 (docket no. 327914) (Exhibit C}, tl~e Cou1•t of Appeals held that a parking lot ~ j
O
~--~

covered ia~ ice was not effectively unavoidable because the plai~~tif~ "failed to support his ~p

assertio~i that he could not have parked kris truck in any other localzon to avoid the hazaj•d" and N
W

that "there was evide~~ce that [the plaintiff) ~~ad a cellular• telephone in his possession and could o

have either called Ryder to zeport the coxiditions, or called the office to make other• ~

aecar~gements...." Id. (citations omitted).

11. Portlier, in Waller v St John the Evangelist Parish, unpublished Court of Appeals

decision decided September 27, 201 X (docket no. 298178), cert`, denied 491 Mich 913 (2Q12)

(Exhibit D), the Court of Appeals field that because the plaintiff could have used a different

entxa:uce, other individuals testified that the entire lot was not covered in ice, and the plaintiff

was able to walk into the Uuilding a~'ter her fall, the effectively unavoidable doctrine dad not m ~

__ apply. Icy. _ _ _ _ _

H M--i

(~ ~

12. In this case, the Plainti~~' lead a cell phone and could have called to report the d d
d ~

slippery co~xditions prior to getting out of leer car. (Exhibit B, pg. 46). She could have parked in
~ ~

the front lot (where the owners of Grand Dimitre's salted the sidewalks and where chef, Robert ~ O

Spear, parked): (Exhibit B, pg. 34, 40). After she fell, she was able to traverse tI~e parking lot ~ ~''

azzd reach the front door. (~xhibzt B, pg. 46). Both Debra Bucic and Robert Spear were abbe to
~ ~

o ON ~

walls across the p1z'lcing lot and gain entrance to the building Without issue. (Ex}~ibit B, pg. 34- ~ O
J ~

35). After the Plaintiff's fall, she went home to change and was able to }~arlc in another location,
~ J
w w
N Vj

where she did not -fall again wlaen entering Grand Dimitrc:'s (Tom Shkoulcani, the owner of O ~l
J ;_,
b o0

~d
3

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000215a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



C~

d

Grand Din~itre's, testified that she parked in the a
rea not covered in water). (ExhiUit B, pg. 46;

~

~
Exhibit E, pg. 16). Finally, other individuals (namely Mr. Shkoulcani), 

testified that tk~e entire
n

parkizxg lot was noC covez•ecl in ice. (ExY~ibit E, pg.
 39).

~
W

13. It is clear that the condition in this case was open 
and obvious _and that the ~ j

O

effectively unavoidable exception does clot apply
. Accordingly, the Plaintiffs case against

~p

Sage's should be dismissed as a matter of law.
N
W

14. Additionally, the .Plaintiff's claim must be dismissed 
as she caianot demonstrate ~

that Sage's exeacised the requisite degree of poss
essio~~ and controt needed to be held liable

~

udder a premises liability theory.

15. Indeed, "premises liability is conditioned upo
n the presence of both possession

and conta•ol over the land." Merritt v Nickelson, 407
 Micky 544, 552 (1980).

16. "Ownership alone is not dispositive. ... [P]ossessor
y rights can be ̀ loaned' to

another, thereby confertiing the duty to make the
 premises safe while simultaneously absolving

oneself of responsibility." Id. at SS2-553.
~ ~

17. It is only "appropriate to ii~ipose liability on the
 person who created the dangerous ~ C

condition oa• who had ktaowledge of and was in
 a position to eliminate the dangerous condition."

~ d
~~

~ ~
Kubczc~k v Chemical Bctn1~ 8c Trust Co, 456 Mich 

653, 662 (1998).

18. In .this case; Grand Uimita•e's, the restau~•a~at, was
 the sole, exclusive user of the 0 O

J
subject premises and was certainly in the best

 positiozi to monitor and eliminate the dangerous
~~''

~ J

condition.

~~
~ O
N ~

l9. Not only was the subject parking lot solely used b
y Grand llimitre's, it is clear

that Sage's conferred the duty to Grasad Dimit►-e's for parking lot maintenance (including snow
o~ "~w W
N Vj

removal) through application of the applicable lease agreement. O ~1
J ,;.:,
b o0

''d
4

!~~. ;
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_~

20. Contained iai all of Sage's lease agreeme~~ts, Sage's tenants (including Grand

Dunitre's) agree to maintain tl~e "driveways, sidewallcs, paa~lcing areas, yards, plantings,

pavement, [and] car stops..." by removing "snow [and] ice..." from those aa-eas. (Exhibit F).

21. It is clear• tl~at the Plaitatiff is u~aable to p~•ove that Sage's possessed and controlled

the land such that it can be held liable under a pa•emises liability theo~•y and thus, Sage's must be

dismissed from the instant lawsuit.

22. Because tl~e Plai~~tif~s claim is Uarred by application of tl~e open axed obvious

doctrine and fux•tlief• is unable to demonstrate that Sage's exercised possession and control over•

the subject premises, the Plaintiff's claims against Sage's must be dismissed as a matter of law.

WHEREFORE, Defendant, Sage's Investment Group, LLC, respectfully requests that

this Honorable Court grant the i~~stant Motion for Summary Disposition, dismiss the ~'laintiii"s

clainns with pz~ejudice and award such other relief this Cotu-t deems equitable and just under the

circumstances.

SEGAL 1VIcCANIBRIDG~ SiNUER & IVkAHUNEY

Dated: May 22, 2017

By/s/ Marlc W. Steiner
DAVID 7. YATES (P49405)
ERIC P. CONK (P64S00)
MATtI~ W. STEINER (P78817)
Atta~•~aeys ~'or Aefe~idant, Sage's Investment
Group, L~,C
39475 Thirteen Mile Road, Suite 203
Novi, MX 4$377
(248)994-0060
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ST~iTE OF 1~1TCHIGAN

IN THE CIRCUIT COURT FOR THE COUN
TY OT MACOMB

DONNA LIVINGS,

Plaintiff,

Case No. 2016-1819-NI

Hoz~. Edward A. Servitto

v

SAGE' S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J T,ANDSCAPINCY &SNOW REMOVAL,

INC., a Michzgan Corporation and GRAND

DIMITRE'S OF EASTPOINTE FAMILY

DINIG, a Michigan Corporation

Defendants.

CHRISTOPHER R. BARATTA (P51293)

BARATTA & BARA.it"~'A, P.C.

Attorney for Plaintiff

120 Market Street

Mt. Clemens, MI 48043

(586} 469-X 111 (586) 469-1b09 [Fax]

chrisna,barattale  gaLcoin

STEVEN R. GABEL (P40617)

THE HANOVER LAW GROUn

DAVID J. YAT~S (P49405)

~RiC P. CONN (P64500)

MARK W. STEINER (P78817}

SEGAL McCAMBRIDGE S1NCrER &

Mf1HONEY
Attorneys fox• Defeixdant Sage

39475 Thirteen Mile Road, Suite 203

Novi, MI 48377
(248)994-0060 (248}994-0061[~ax]

d~atesnsmsm.com econn(~snrasm.com

msteinez-~a ~sznsm. com

Attorney fox Def T&J Landscaping

25800 Northwestern High~x+ay, Suite 400

South~eId, MI 48075

(248) 233-5541 (586) 635-5808 [fax]

s~abel(u~hanover.com

cwinn~,k~anover.com

llEFEI~I`DANT, S.AGE'S Il~TVESTA't~NT GROUP
, LLC'S, BRIEF IN SUPPORT OF YTS

MOTXON X+DR SUMMARY AISPOSXTXON

Y. I~►troduction.

On Februazy 2I, 2014, the Pl~inti~f slipped and fell on a patch.of siaow/ice on her way

into work that slxe admitted that she saw and knew to be slippery. Indeed, this claim is

absolutely bai7'ect by applicatiozj o~ the open end oUvious doctri~~e. Tl~e Plaintiff will atteanpt to

(~
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i~
,~

save hex• lawsuit through application of the "effectively unavoidable" exception; however, tl~e

Michigan Court of Appeals has expressly declined to apply tl~e exception itx uea~•ly identical

circun~st~nces. On this basis alone, sutn~zaary disposition must be granted.

Fux•thermore, Sage's Investment GroLlp, LLC (hereinafter "Sage's") did not possess or

control the prenaises such that it can be k~eld liable under a tlieozy of premises liability. Tkie

applicable lease agt•eement, as well as the deposition testiaxaony of Graa~d Aimitz•e's family

Dining (he~•eafter "Grand Dimitre's) employees, make certain that the premises was solely

controlled and possessed by G~•and Dimitre's, not Sage's. Accordingly, even if tl~e o}~eta and

nUvious doctrine did not apply (whic3a it cleaa•ly does), Sage's must still be summarily dismissed

from this lawsuit.

ZZ. Factual Bacic~roi~nd.

This matter• is no different than any Michigan snow/ice slip and fall case. Simply, the

Grand Dinnitre's parking lot was wet, the Plaintiff parked her vehicle in a puddle ofwater near a

drain, and the Plaintiff could have avoided the incident had sloe been paying any degree of

-attention-ta where _she-was..going. _._The Plaintif£_admitted_.that she_knew the parking lot_ was_

slippery and that she saw the substance that she slipped an. This is a simple open and obvious

case.

A. Tl~e I'laixatiff s Fall.

The Plaintiff was a waitress woa~lcing at Graxid Diinitres for ten years prior to her

avoidaUle slip and fall. (Exhibit B, pg. 19). Sloe routinely parked in the back parking lot end was

aware of its conditioiz for at least two months prior the incident. (Exhibit B, pg. 42).

On the date of the Plaintiffs slip and fall, February 21, 2014, the Plaintiff arrived for

work at approximately 5:50 a.n~. (Exhibit B, pg. 31). She saw another tivaitress', Debra Buck's,

F~-1

i

.__,
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,~

H

~'

vehicle in tl~e pa~•lcing lot (Ms. Buck, notably, m
ade it safety into the restaura~~t just minutes 

~C

Uefoz-e the Plaintiff . (exhibit B, pg. 31-32). Ind
eed, the Plaintiff testified: 

~
C~

Q, Did you see tine scow conking into the parking 
lot — O~

~1.. Yes. 
W

Q, --on the — lct zne just finish the question. Did 
you see the snow N

coxn.ix~g into the paxking lot? 
~

A.. Yes. 
~O

Q. Did you know it might be slippery in the parking
 lot? ~

A. Yes. 
N
w

(Exhibit B, pg. 32). The Plaintiff fiartl~er test
ified that she lxad a cell phone at tl~e time of the 

~

incident and did not call anyone befoxe leer fall. 
(Exhibit B, pg. 32). Izzstead of either calli~ag the

~d

a•estaurant to notify Grand Dimit~•e's condition,
 and ixistead of parking in the front parking lot

(which chef, RoUert Spear, had done}, the Pla
intiff parked her vehicle 70 yax•ds £rom tl~e back

door, parked in a puddle of water, and fell 3 
feet from her vehicle. (Exhibit B, pg. 33-34;

Exhibit E, pg. 11). While the Plaintiff testified 
that the en~tixe paxking lot was covered in six

inches snow and ice, that tesfiimony xx~akes u
o sense when examining the objective evidence in

this case (Tom Shkoukani's deposition testim
ony, Tom Ca~•amagno's deposition testimony and

m ~

the objective weather• records).

,.-~ ~--+
C C
~ ~

The plaintiff tesbifiecl that while it was dark, a
 Izght by the back door and the ambient d a

~ d

~
light of the restaua•ant provided enough light

 that. she could see snow and ice in the parking lot.

Exhibit B 42 92-93). Following the Plaintiff s fall sloe was 
on the r ound a ~ oximatel 5

~ ~ Pg• ~ g' PP' Y ~ ~Q O

~
seconds and she called Grand Di~nitre's on 

her cell phone to n.orify Ms. Bucic tk~at she was going
'~

~ J

to come through tl~e front door (something sl
ze admittedly could have done before slie fell).

~-• ~
~ ~
N ~
O N

(Exhibit B, pg. 46). When she .arrived 
at the front door, the Plaintiff's clothes were so wet

~ O

~ '~1

(because sloe fell iz~ the t~vddle t3iat Mr. Sliltouk
ani described, detailed below) that she retuzned

w ~,,~

N (,;~

hone to change her clothes. (Exhibit B, pg.
 46). She then retunied to work, parked in another

O ̀J
~~
~d o0

3
~~
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,!

spot, safely walked back in, and cozxapleted her shift that day, as well as the following day.

(Exhibit B, pg. 49-50).

The owner of Grand Dimitre's, Tom Shko~ilcani, testified that the Plaintiff dell because

she parked in a puddle of water caused by a drain that was backed up with leaves. Mx.

Shkoukani's restaurant does not stand to lose anythzng with respect to this lawsuit,. as this Couxt

previously granted Grand Dianitre's Motion for Summary Disposition on the exclusive remedy

provision of the Workers' Disability Compensation Act. Accordingly, his testimony is objective

and must be considered to be the best evidence of how the incident occuxred_ Mr. Sblcoukani

testified:

Q. Okay. How did you become aware of that incident?

A. Well, I — yoit know, X come in, I used to go to the restaurant

everyday at 9:00 o'clock. So when 1 went there on that day, she

told ane I fell in the pax-lczng lot, and, um, I went home and I change

nny clothes. I said okay, I mean where did you fell? She said in

the back building. So I — slae said it's life a lot of water right

r ow, it's puddle of water right ~xow over there. So I saaid, okay,

let ane take a loots, see what's going on....

(Exhibit E, pg. 11). Upon Mr. Shkoulcani investigating the back lot, lie zloticed the drain at issue

and poked the drain hole with a stick, alleviating tl~e buildup of water in the lot (caused by

melting snow, given the warm weather ovexnight). Mz•. Shlcoukanit also noticed that all other

exxaployees had parked their vehicles away from the staziding water. (Exhibit ~, pg. 18-19).

Notably, Mr. Shkoukani did not ~•ecall any snow or ice being in the parki~ag lot other than near

the drain (Exhibit E, pg. 14), and specifically asked the Plaintiff wl~y slie chose to park in a

puddle of water:

Q. Okay. What did Domia tell you about leer fall? Did she tell

you why she fell, o~• how she .fell, anything Bice that?

f1. Um, not really. Sloe said it's slip~e~y where I pai•Ic and when I

aslc her, t said I mean it's like fill of water, wl►y you park there?
Because the first waitress when she come in, which is DeUbie, 7

r

d~
~'
~-~+
~5- ,
L11
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~'
!~J

tk~inic sloe tried to park there, and when she saw it was a lot of water

slxe move her car and slae move her c:~r and she moved back to

the side r~vl~ei•e tl~e~•e's no water. Tl~e ~~•st waitress.

(Exhibit E, pg. 14). Mr. Shkoulcani also testified there was no ice where
 he parked iu the back

parking lot (he chose not to park in tl~e puddle} and that he did not have tr
ouble walking to the

back dooz- on the date of the incidexxt. {Exhibit E, pg. 35-36). I-~e further recalled that the

weatJ~er was relatively warn~z in the days preceding the accident. (Exhibit 
E, pg. 11-12). Ms.

Debra Buck also confirrzaed the presence of water in tl~e xear parking lot. 
(exhibit G, pg. 22).

Xndeed, the Plaintiff had safe alternative places to park and she chase no
t to do so.

The objective weather records cora~oborate Mr. Shkoukani's account of th
e day of tlae

incident. As indicated in Exhibit H, in the two days prior to February 21, 2
014, there was only a

period of 7 hours whex'e the weather was even below freezing. ~'he day prior, it raided/was

nnisty. (~xk~ibzt H). There is no evidence that the subject parkzng lot 
would contain hard packed

snow as the Plaintiff testified and this evidence nnakes Mr. Shkoukani's t
estimony much more

belie~+able.

Fut~thei'more, the Plaintiff's testimony that the parking lot contained a l
ayer of sip inches

of snow zs entirely unbelievably given the testimony of Tom. Caramagno
, the T&7 Landscaping

ownex that was responsible for clearing the suUject parking lot. Indee
d, Mr. Caratnagno testified

that wlaen he plowed the lot, he plows "pretty darn close to the 
sua•face of the parking lot."

(exhibit I, pg. 29). Simply, Mr. Caramagno testified the Plaintiffs vers
ion (that six inches of

snow a•emai»ed on the Ioc) "cannot he." (Exhibit I, pg. 33). A docuaxi
ent pa-odueed by T&J

Landscaping evidences that the last eime M~-. Caramagno plowed the suUject parlc~ng lot was

February 18, 2014, when it last snowed. (Exhibit J). Given. the weather records and tlxe

deposition testimoziy of Mr. Sl~icoulcaiii anti Mr. Caramagno, it is sianpl
y unbelievable t1~~t a
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sheet of ice and snow world magically appear across an entire parking Iot when flee
 weather

nevea- got below freezing and there was i~o snow accun;iulation from when Mr. Ca
ramagzzo last

plowed. Furthermore, to the extent any party owed a duty to clear the lot of snow a
~~d ice, it was

done two days prior to the Plaintiff's fall and tl~e last tin~.e that it snowed. (ExUibits H a1
~d J).

B. Lease Agreement with Grand Ditnitre's

While Cn•and Dirnitte's owner, Tom Shkoukani, denies that a written lease governed their

relationship with Sage's, the deposition of Jim Sage confirms that the parties did agree 
to its

terms and the parties had refexxed to the agreement on several occasions. (Exh
ibit K, pg. 52).

The terms of the subject lease agreement also confirm that tl~e responsibility of the snow
 xemoval

and parking lot maintenance was Grand Dimitre's responsibility. Indeed it specifica
lly stated:

(6) The Tenant shall also, at its own cost and expense, put, keep,

replace and mafxr~ai~ i~ ii~aro~gh repair and in good, clean, safe

and substa~ztial order and condition and £ree from dirt, scow, ice,

rubbish azxd other obstructions ox encunnbrances, and to the

satisfaction of the Landlord, the driveways, sidewalks, parl~ang

areas, yards, gla~tiugs, pavement, car stops, gutters and curbs ix~

front of and adjacent to the restaurant and, generally, the property

corrzpxising the Premises.

(Exhibit F, 8b). Accordingly, Grand IJimztre's was responsible to maintain-the-prem
ises-"free

from dirt, snow, ice..." (Exhibit F). Any problem related to the condition of the pa-
eznises was

the responsibility of Grand Dimitre's and accordingly, it assumed the duty to 
maintain the

parking lot, including tl~e snow removal. While Sage's negotiated the agreement
 with T&Js

L,andsca~ix~g to remove the snow, it did so to ensure that its tenants we~•e complyi
ng with their

lease obligations. {~xl~ibit T~, pg. 53). Grand Dimitre's had the right to hire its own snow

. removal company and apparently should have el~osen to do so dad the parlcin~ lot
 truly appeared

as the Plaintiff testified. (Exhibit K, pgs. 53-54). Sage's cannot be held to have p
ossessed and

controlled the land, when Grand Dimitre's had the duty to maintain all aspects of
 the property.
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I~e~J
n

d

III. Ar~uxnent.
`C

~
A. Standard o[ Review.

Defendant, Sage's seeks summary disposition pursua~~t to MLR 2.1
16(C)(J.0). Under this O~

W

court rule, summary disposition is proper when "[e]xcept as to the 
amount of da[nages, there is o

no genuine issue as to any material fact, anc3 the moving parry is enti
tled to judgment as a matter ~O

r~

of law." MCR 2.116(C)(l0); MEF,MIC Ins Co v DTE Energy C
o, 292 Mich App 278, 280; 807 ~N

NW2d 407 (2011). A motion for sunazx~azy disposition under MCR
 2.~ 16(C)(lp) tests the factual ~

i~~

support of a clartn and the reviewing court considers affida
vits, pleadings, depositions,

admissions, and documentary evidence filed in the action ox submitt
ed by the parties in the light

most favorable to the nomnoving pa~~ty. Smith v Globe Life Ins C
o, 460 446, 454; S97 N.W.2d

28 (1999); Quinto v Cross &Peters Co, 451 Mich 35$, 362; 547 
NW2d 314 (1996)_ Furkher,

under MCR 2.116 (G)(4}, the adverse party to a Motion for Summa
ry Dispositioxi requires the

pa~~ty to "not rest: upon the mere allegations or denials of his
 ot- her pleadings but must, by

affidavits or as otherwise pzovided in this rule, set forth the speci
fic facts sliowi~g that there ~s a m m

ge~~uine issue for ta•ial." Ftu~tl~er, the Supreme Court in Mcei~len v Ilozwood explained that "[
t]he

court rule plainXy requires the adverse party to set forth specific fa
cts at the tine of the motiox~ d d

~~

showing a genuine issue for trial." Maiden v Rozwood, 461 Mic
h 109, 121; 597 NW2d 817

(1999). 
~ O

B. The PI~IIl{If~S claims ai•e barred by appticatioyi of
 the opeyi aYxd obvioas J

doctrine. 
p N

~ O

Plaintiff's cause of action is one based upon premises liability. The 
level of care owed to O N

~o

a particular plaintiff depends on her status on the land. P'oz- the purposes o~ this motion, the ~ .~j
U1
W W

Defendant will concede that Plaintiff was an invitee anti that th
e condition of the premises was as N ~;,~

O 'J
J ;_,

she testx~ed. 
r„~ ~

7 ~ ~a+
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i~
:~

lM1

11J
Hf, . .

V

An invitcc is a person who enters the land of another on the invitation of the possessor for ~C

the pecuniary benefit ot~ commercial proposes of the invitox•, which eazxies with it an implication ~

that reasonable care has been used to prepare the premises to make them safe. O~
W

An izrvitor is not an absolute insurex fvr -the safety of an invitee. Bertrand v Ala~z Ford, N
O

Inc., 449 Mich 606 (J 995), citing Quinlivaia v The Grectt Atlantic &Pacific Tea Co., 395 Mzch 
ti0

244 (1975). In general, an invitor owes a duty to his invitees to exercise reasonable care to ~N

protect them from an unxeasonable z~ask of haxxn caused by a dangerous condilian on thee• land. ~

''~

rd. I~owever tl~zs duty does not extend to require a warning ox xequirement protectilig invitees

from hazards that are open and obvious. Lugo v.~meritech Corp, 464 Mich 512 (2001). "Where

the danget•s aa•e known to the invitee or are "so obvious tlxat the invitee might reasonably be

expected to discover them, az~ invitor owes no duty to protect ox- warn the invitee unless lie

should anticipate the l.~aim despite knowledge of it on behalf of the invitee." Riddle v McLouth

Steel Prodtircts, ~}~10 Mzch 8S {1992). 11 duty to take reasonable precautions to protect invitees

from an open and obvious danger will arise only "if special aspects of the condition make even m ~

__ __ au open and obvious risk uxu-easonably dangerous." Lugo, supra, at 517. Special aspects unpose__ _ _ 

d d
liability for an open and obvious condition when the hazard is "effectively+ uaxavoidaUle," so that

~ ~

there exists a "uniquely high likelihood of 1~a~7~a," ox vvlien the condition "imposes- an ~

unreasonably high ~•is~C of severe ]iai7~1." Id. at 518-519. Neither aix avoidable condition, noa- a 
~ ~
~ ~

common condition is uniquely dangerous. Corey v Dave~zport College of Business (on rema~z~l), J '~
~. J
~~

25l Mich ~1.pp ~, 8-9 (2002). 
O N
N O
O N

Indeed, the Miel~igan Co~irt of Appeals J as held "as a matter of law that, by its- very ~ O

~ J
nature, asnow-covered surface presents atl open and obvious dangea' because of the high ~ ~,,~

N v,y

probability that it may lie sliE~pery." VerveYir v Hartfield Ltnzes, 271 Mich App 61, 67 (2006). O '~3'
J
'b o0

~~

8
i
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_~
C~

a

Michigan appellate courts also routinely bold that snow covc~
•ed areas are not special aspects `C

creating a "uniquely high likelihood of harm." Lugo, supra, a
t 518-519. The Michigan Court of C~/1

Appeals has held that a layer of snow on a sidewalk did 
not constitute a unique danger that 01

w

created a "risk of death or severe injury," Joyce v Rubin, 249 Mich 
App 231, 243 (2002), as well O

as found that ice coated stairs also did not give rise to such a 
condition. Coxey, supra. Vezy ~O

clearly, Michigan courts have routinely held that snow and i
ce do i~,ot constitute unique dangers ~N

that constitute a zaslc of death or severe injury.
~

~d

Further, an icy parking lot, alone, is not an effectively unavoi
dable condition. To be

effectively unavoidable; "a hazard muss be unavoidable or
 inescapable in effect or for all

practical purposes." Hoffner v Lanetoe, 492 Micli 450, x}68 (2012). "The were fact 
that a

plaintiff's employment might involve facing an open and obvi
ous hazard does not snake the open

and obvious hazard effectively .unavoidable." Bullard v Ocrlcw
ood Annapolis Hosp, 308 Mich

App 403 (2014). Tue Michigan Supreme Court furth
er implored that "exceptions to tl~e ~ ~"

t~'1

open and obvious doctrine axe xaarrow and designe
d to permit liability for sncl~ daaigers ~ ~

only in limited, extreme situations." Hoffner, supra, at 472. The Hoffner Court directly ~ ~ m

opined that:
~ a

~ ~
~~+

Axe "effectively unavoidable" Hazard mast truly be, fog- all ~
. practical purposes, oYie that a person is required to con

front a+
~ ~

ttinder the ciz•cumsta~nces. E~, ge~aeral ixrterest xn asing, ox even
 a

~
contt•actual right to ase, a business's services sianpiy does 

not ~

eyu:tte with a compY~lsioax to confront a hazard.
` ~
~~

Icl. at 472-473.
N p

O N

Tl~e Michigan Court of Appeals in Baellar~l ~•ccognized tha
t an electrician was not ~ O

~ J

coanpelled to confront an icy ladder to perform maint
enance on ~ roof generator while aai the W W

N vj

course of his employment. Indeed, the Court of Appeals ru
led that the tri11 court erred in finding ~ "a

.
J i-...

'7"d 00

r~
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a question of fact on tl~e issue when the plaintiff "consciously decided to put himself in
 a

position where he would face the ice." .8aallarcl, SLI~YC1~ at 413. The Coua-t of Appeals z~ul
ed that

because the plaintiff could lave informed his employer of the condition, waited until t
he weather

in~.proved, tuz-ned back after realizing zt was icy, or otherwise sought assistance, the 
trial court

should have g~-azited suin~nary disposition xn favor of tine defendant. Id. The Court fiixther

determined that that the trial cou~•t erj•ed in finding the ice to be "effectively unavoidaUle 
as paa•t

of [the plaintiff's] job" and the plaintiff could have informed leis employer of 
the ice prior to

confronting the hazardous condition. Id.

While it is anticipated that the Plaintiff will cite Attala v Orcutt, 306 Mich App 50
2

(2014) in support of his position that the effectively unavoidable doctrine applies in 
tkus case, it

is important to note that the Court of Appeals in Attc~la explicitly did riot make any rulin
g as to

whetiaez- the icy conditions in the parking lot was effectively unavoidable. Simply, the
 Coua,~t of

Appeals held that because the defendant had failed to argue that that the condition 
was not

effectively unavoidable, the defendant waived the issue. Id, at 507. Indeed, o
ther Michigan

appellate_. decisions .with _far more similar facts have actually evaluated the applicability
 of tk~e

effectively lunavoidable exceptzo~l and ruled that it does not apply an situations su
ch as the instant

matter.

Even viewing the facts in the light most favorable to the Plaintiff, this case 
is

indistinguishable from I3c~reh v Ryder Transp Services, unpuUlished Court of A
ppeals decision

decided October 20, 2016 (docket no. 327914) (Exhibit C). I~ 13arch, the plaintif
f was scheduled

to mace a delivery within tl~e scope of his employment. The plaintiff alleged that the
 pa~-lcing lot

was covered in a light snow and knew that it vas "icy underneafh." The plaintiff,
 however,

n

H

d
CT'

O\
W
N
O

N
w

O

~~~.

~ ~

t~ t~1
d d

~ ~

C~
O~
~ ~
J J
~--~ ~

o~
ti O
J ~
o, J
w W
N v,y
O 'J
J ~,
~U ~

10
l

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000227a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



,~

d

stated that there was no clear path across the lot ai d aft
er walking app~•oximately 10 yards, he 

~

fell, injuz•ing his shoulder. 
~

The Court o£ Appeals l~cld that the ttaal cour
t did not ezr in detez-mining that the 

Q~
W

"effectively unavoidable" doctj•ine did noe apply: 
N
O

In this case, Barcl~: failed to provide support fo
r ~►is assertion ~O

that he could not have parked his truck iyi any other location to r--~

avoid the hazard. To the coiitrazy, Bard testified at his N

deposition ihat, as he was leaving the facility, he parked his truck ~'`~

near where the cars parked for the office. Barch was not ~

physically trapped. Additionally, there 'was evideyice that Barch ~

lead a cellular telephone i~x his possession and could have either

called Ryder to report the conditio~xs, see Bullard, 308 1~Iic1~

App at ~l13, or called the o~~ce to make other arrau~emer~ts....

Icy.

Another indistinguishable case is Walden v St John the Evangelist Parish, unpublished

Court of Appeals decision decided September 27, 2011 (docket no. 298178), cent. denied 491

Mich 913 (2012) (Exhibit D). In Walden, another plaintiff slipped and fell in a parking lot. She

broke her aulcle and the trial court ~ranxed sunarmary disposition in favor of the defexzdant. The m ~
H

Court of Appeals affirmed the trial court's decision holding: C,

This case mez-ely involved a slippery parking lot in winter.
d d

Altl~ougl~. plaintiff claims that she had no chozce but to cross tl~e ~~

slippery parkixig lot to enter the building, plaintiff presented no

evidence tUat the condition azzd surrounding circumstances gave ~

rise to a uniquely high likelihood of ha~•in or ttzat zt was an (~

unavoidable ~•isk. Plaiz~tiff could have parl~ed in a different spot ;D 
O

and used a differeaxt entra~~ce. Other bingo helpers a~~d J

parlicipaa~ts parked in the rear paxking lot and used the xear ~ J

entzance. In addition, Charlene Ha~x~per, the bingo chairperson, ~ O

testified that there were spots of ice in the rear area, not that It was ~ O N

completely ice covered. Also,- after_plaiy~tiff fe}I, she aot u~a~ad ~ O

walked in to the b~rildin~, evidently avoiding anv other slippery ~ ,,,,1

S.1ofs• w w
N W

Xd.at2.
OJ
~~
b po

'"d

1 I f,~
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As highlighted aUove, even taking Plaintiff's account as true, the Plaintiff knew that
 the

parking lot was slippery and saw the ice and snow. (Exhibit B, pg. 32). Sloe lead a cell 
phone

and could have called to report the sli~pe~y conditions prior eo getting nut of her ca~~. (Exhi
bit B,

pg. 46). She could have parked in the front lot (where the owners of Grand Dimitre's salted 
the

sadewallcs and where chef, Robert Spear, parked). (Exhibit B, pg. 34, 40). After the Pl
aintiff

fell, she was able to traverse the parking lot and reach the front door. (Exhibit B, pg. 
46). Both

Debra Buck and Robert Spear were able to walk across the parking lot and gaiya 
entrance

to the buitdiaig without issue. (Exhibit B, pg. 34-35). Aber the Plaintiff's fall, she went h
ome

to change and was able to park in another location, where she did not fail xgaiia when 
enteri~~g

Graa►d Dinxitre's (Tom Sl~lcoukani testified that she paxlced in the axea riot covered iii water).

(Exhibit B, pg. 46; Exhibit E, pg. 16). ~iz~ally, otbex individuals (namely Town ShkouZcani), did

not recall the entire parking lot beazig covexed in ice:

Q. Okay. Do you recall ever seeing the front of Grand Dimitri's
on tb~e day of the incident, as in the fro~~t parking lot?
A. Did I see the front paxkx~~g lot?
Q. Right.
A._. Yes.
Q. Do you aecail any ice or snow iu the fron#parking 10 ?
A. No.

(Exhibit E, pg. 39). Mr. Shlcoulcani fuxther did not recall any snow ox xce being axa the parking lot

other than neap• the drain (Exhibit E, pg. 14). In light of the holdings of Wilder aixd Bczrch, it is

clear that the Plaintiff's claims must Ue dismissed as a matter of law.

C. Sage's c~icl e~.ereise tlae ~•ee~uisite degree of ~~ossession Rncl eontt~ol uecessa~y to be

Held liable under a premises liability theory.

While Sage's was the technical landlord at the time of the Plaintiff's alleged injury, it did

not exercise tl~e requisite dega•ee of possession and control to be held liable under a p~~emises

l2

C~
t~

d

w
N
O

~--~
N
w
O

b
_~

~ ~

~ d
a' ~
~ ~

C"~
O ~
~ ~~ '̀D.
~ J~ ~
CO N~~
O N
'—~ Ov ~
CJ1 ~i
W W
N W
O J
J ~,
~'d 00

b

l __

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000229a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



L!!J
C~

d

liability theory. Lideed, "premises liability is conditioned upon the pr
esence of both possession `C

and cont~~ol over the land." ~YleYritt v Nicicelso~~, 407 Mich 544, 552 (
1980). 11 possessor is: t~/1

(a) a person who is in occupation of the land with intent to co~rtrol
~ O~

it or
(b) a person wl~o has Uee~a in occupation of lard with intent to

W
N

control it, if ~~o other pexson has stxl~sequently occupied it with
~

zntent to control it, or
~

(c) a person who is entitled to immediate occupation of the land, if
~

no other person is in possession under Clauses (a) and (b}
~N

Id. Furthermore, "[o]wnership alone is not dispositive. Possession and control are certainly ~
f'd

incidents of title ownership, but these possessory rights can be ̀
loaned' to another, thereby

conferaang the duty to make the premises safe while simultane
ously absolving oneself of

responsibility." Id. at 552-553. It is only "appropriate to impose liability on the person who

created. the dangerous condition or who had laxowledge of and was in 
a position to e~zminate the

dangerous condition." K'irbezcrlc v Chemiec~! Ban1c &Trust Co, 456 Mi
ch 653, b62 {1998).

In this case, Grand I?imitre's was the possessor of the pxemises in yue
stian. Indeed, Jim

Sage tesrified:
~ ~

Q. With regard to the parki~ag lot itself, right by Graaid Dimitri's, ~~
wlio would use fihat pa~lcing lot?

~ a

A. Grand Dimitri's custolners and employees.
a,.

Q. You woti]dn't use that parking lot, would you?
~ ~

A. No.
C~ ~

(Exhibit K, pg. 54). The Plai»tiff, herself, testified that both t
he front and back Gj•and Dimitre's ~ O

lots were used only for Vx•~nd Uimii►•e's employees and customers. (Exhibit B, pg. 40-41). J ~

Debra Buck also was not aware of any other uses foz• the pai'kiug lot other than for Grand
~~
~ O
O N

Dimitre's business. (ExhiGit G, pg. 2$). ~ ~
~ J

Ftirthei•, as doted above, there is some discrepa~lcy over wlietlaea• a lease agz•eement w W
N vj

existed that covers the relationship between the: parties. Mr. Sbkoulcani testified that whey they D ;J

"d o0
~'d
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I'!~;

tools over the premises, the lease had expired and he "never ~•enewed it." (exhibit E, pg. 38
).

Tie, however, had looked over the lease and la~ew its contents. (Exhibit E, pg. 38). W
hile Mr.

Shkoukani did not believe a writeen lease governed his relatioa~ship with Sage's, Gra~ad Dimi
tre's

is technically a I~oldover tenant. When a tenant l~olds over, "the law implies a cont
inuance of the

tenancy on the same terms and subject to the sauce conditions." 13ay Co v Northec~ster~a Mich
igan

Fair Assn, 296 Mich. 63G, 640-641 (1941). The terms of a holdover tenant may be d
etermined

by inquiring into the terms of the original lease. Gloclrsine v Mccllecic, 372 Mich 115
, 120-121

(1963). Accordingly, the provisions highlighted above that reyuares Grand Dimiti'e's to car
e £or

the parlci~ag lot and remove ice and snow from the premises is a clear indication t
hat Grand

Dimitye's assumed sole possession and control over the parkia~g lot and would be the "possessor"

of p~axposes of premises liability. (Exhibit F).

D. To tl~e extent Sage's owed n duty to exercise a-easo~►able care, it coanplied with

such a duty as a matter of la~v.

Should the Court end that Sage's, in fact, owed a duty of care to the Plaintiff and Grand

Dimitre's was not the sole possessor and controller of the premises, it 3s clear that Sage's

complied with any duty that it owed to the Plaintiff. bi Buhalis v Trinity Conttn2~ing Care

Services, 296 Mich App 685 (2012), the Court held that a premises possessor does not ]lave a

"duty to guarantee that ice will never form on its premises, but it does have a duty to ensure that

invitees are not uianecessarily exposed to an unreasonaUle dangej:" Id. at 696. The Court furthez'

held the defendant "had no duty to clear every surface on which [the plaintiff, individually, may

have chosen to pails hea- irilce, whenever she might visit, in whatever type o~weather." Id. at

697.

Even talcin~; the Plaintiff's account as true, Sage's arranged for snow plow services to

remove snow :from tl~e subject premises upon an accumulation of snow fall. Ton~a Caram~gno

]4
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C~

t~
d

testified as to the relationsl~ip between T&J's Landscaping a
nd Sage's. It is clear that Mx. `C

~
Caramagno would advise Mr. Sage when sating and snow s

ervices were needed:

Q. Okay. But let's say you're on the property to plow it-
O~

~.. Right.
w

Q. -and you see a sheet of ice that might be dangerous, there'
s o

nothing you would do?

A. If I saw something that was dangerous, of course X would
 tell LD

the person. But at the franc, if I didn't salt it, you know, o
~• if ~-'

there's a phone log saying that X celled hinn and told him to do
 it, I N

dol~'t recall that. ~.Il I I~aiow is I would never leave that site if X
W

tliou~ht, you know, it was ice conclitio~as and then I'd call
 him. ~

~d

"'
►~~

Q. Okay. So at least with xespect to Febx-uary l 8°i, had a sheet of

ice existed that was a dangerous condition you would have at least

called Mr. Sage?
A. I would think so.

(Exhibit 7, pg. 39). Mr. Caraznagno later confiz~aed:

' ~ Q. Okay. So if you were on the prerx►ises and you saw a dangerous

condition and you made a call to IVIr. Sage, would you expect hina

to refuse youa~ x-ecomxinendation?
A. Not at all.

('~ ~
m ~

Q. Has he ever refused any of your recomn~cndations in the past?

A. Never.
~G~,

(Exhibzt I, pg. 51-52). It is evident that Sage's would rely on the professional recommendations
C17
~ d
~ ~

of Mr. Caramagno when determining whether salting was required on the premises.
C~ ~

Tl~e weather records establish that it did not snow between the ti~x~ae Mr, Caramagno last ~ O

plowed (February 18, 2014) and the Alaintiff's :fall (February 21, 2017). (exhibit H). Further, it v ~
~-.. ~

was oily below freezing in 7 of the previous 48 hours before the ['laintiff's fall (notably, it was ~ O
N ~
O N

above f-eezing at the time of the Plaintiff's fall, arouXid 5:50 a.n~. on I~ebrua~•y 21, .2014). Xf ~ 4

~ J

Sage's had any obligation to the Plaintiff in this case, it cer•cainly satisfied its obligation by hiring w c,,~
N vj

a ~-eputabJe landscaping company.
CO ~1
J F.:,
~d o0

l5 ~~
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f~J

IV. Conclusion.

This snow and ice slip and fall case must be dismissed as a znatte~• of Iaw given
 prevailing

Michigan. case law. Indeed, the Plainti~f~ testified that she knew the surface of t
he parkiixg lot

where she parked was slippery. The testimony of Tom Shkoukani objectiv
ely verifies that the

Plaintiff had alternative routes into the restaurant (~aot to mention the fact that Ms
. Buck and Mr.

Spear ctid not fall on their way into Grand Dimitre's and the Plaintifif was 
able to return without

issue). Further, ehe evidence proves that Sage's did not exezcise the a•ec~uisite deg
ree of

possession and control over the subject prennises such that it owed the Plaintiff 
any duty and if it

did, it complied wiih that duty by hiz•ing T&J's landscaping. The overwh
elming evidence in

support of this Motion compels this Court to grant Summary Disposition in 
Sage's favor.

WHEREFORE, Defendant, Sage's ]nvestnlent Group, LLC, ~~espectfully r
equests that

this Honorable Court graaat the instant 1V~otion for Summary Disposition,
 dismiss the Plaintiff s

__clairrzs_ with prejudice end award such othex zelief this_ Court _deems equi
table and just under the

circumstances.

Dated: May 22, 2017

SEGAL McCAM~RIDGE SINGER & MAHONEY

By /s/ Marlc W. Steiner
DAVID J. YATES (P49405)

ERIC P. CONK (P64500)

Mf1RK W. S`1'EINER (P78817)

Attorneys fa' Defendant, Sage's Investment

GI'UUj7, LLC
39475 Thirtee~~ Mile Road, Suite 203

Novi, MX 48377
{248)994-0060
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I~

STATE OF MICHIGEI.N

ZN THE CIRCUIT COURT FOR THE COUNTY OI+' 1~1AC
OMB

DONNA LIVINGS,

Plaintiff,

►~i

SAGE'S INVESTMENT GROUP', LLC,
a Michigan limited liability company,
T&7 LANDSCAPING &SNOW REMOVAL,
INC., a Michigan Corpoaation and GRAND
DIMITRE'S OF EASTPOINT~ T'AMILY
DTNiG, a Michigan Corpozatzon

Defendants.

CHRISTO~'HER R. BARATTA (PS1293)
BARATTA & BARATTA, ~'.C.
Attorney for Plaintiff
120 Market Street
Mt. Clemens, MI 48043
(586) 469-1111 (586) 469-1609 [Fax]
chri~barattale ga l.com

STEVEN R. GABEL (P40617)
TI-TE IIANOVER LAW GROUP

Case No. 2016-1819-NI
Hon. Edward A, Servitto

DAVID J. PATES (P49405)
ERIC P. CONK (P64500)
MARK W. STEINBR (1'78817)
SEGAL McCAMBRIDG~ SINGER &
MAHONEY
Attorneys for Defendant Sage
39475 Thirteen Mile Road, Suite 203
Novi, MY 48377
(248) 994-0060 (248) 994-0061 [Fax]
d~tesnsmsm.coin econn(a~sn~szn.cozn
znsteiner~a,snasm..co~n

Attotxxey for Def T&7 Landscaping
25800 Northweste~~ Highway, Suite 400
Southfield, MI 48075
(248) 233-5541 (586) 635-5808 [Fax]
s~abe~(u)hai~over.com
cwiru~~a,hanover. coz~i

PROOF OF SERVICE

The undersigned certifies tlaat Defendant Sage Inveshnent Group, LLC's Motion for

Summazy Disposition was served upon all parties to tl~e above cause by service through

Trueriling &Sewed on May 22, 2017.

Robes A. Goldbet•~
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r\ItSrte}'3 Jnd C.?1:l:A•I~. a
t la•a•

:i-i ll::rl-ct i¢ce~

t.J ~~~:ir .:.~ ~c:~z: c~~K~~~ Foy ~r~~ cou_•;T~r c~ .~~~c~~.tB

~o~araa ~ivzvcs,

~'!ai~~ti~ ,

-VS-

Sr1vB`S lD?FiF.Sx:~i ::'P GRO'J~, LAC, a

I~•ticnigan ~,imit.ed liabili:.y company,

~G ~enda~zt .

Case No. 2016-~ p~c~ Ni

Hoz1.

Criristopn~r u.. ~arat~a (.i'S7.2.a3) ~ ~

B:~R:~mTA & BaRI~ ~ : ~~, P . C .
.120 ~;arket street r~hY 2 5 2016
tit. Cl.e:~ens, i1~ ~~i0~3

X 8 5 .4 5 9 .111 i 
~:;t31R~1h~LtA SAk3AU+G~

t~CCorneys for 1~?ainCif`
t'r1AGOM6 COUNTY CL~fiOC

r~ J /

"".'li.:: tt .f1S T::: ~: ";~•' .:Ei::j.L:~_7 ~3:' „f:SCii it G'Gl Ci': :. ~. d:::1 C1
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C`~risCopher R. F3araCta (P 51293)

~.'LAINTIFF' S COMk'L,AZNP ~1NA JCTRY DEMAND

v0;-I COi•ir S ~lainti f L , DO~TNF~ LIVIa~GS, by aid Chrouyh her
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COr~ripN GOt7NZ'S
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~ r'ucc>`^b, c~:.ai:2 of i ic•~;iJ~n.

"1. ~'~f.2nt~d!?;. , Sa ..' S .; N'uFST.f ~k:R"' C:RQtJP, ~T_C`, is a 2~I:iChic~ar?
,:~.
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Q1
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N
3

~
r--~

~~ DONNA LIVINGS,
~

~~ P1ain~iff~ N
W

6 vs. Civil Action O

~ No. 2016-1819-NI '"d

8 Hon. Edward A. Servitto

9 SAGE' S INVESTM~N'Z' GROUP, I... L. C . ,

10 a Michigan Limited Ziability

11 Company, T&J LANDSCAPING & SN~U7

12 REMOVAL, INC., a Micha.gan

13 Corporation and GRAND DIMITRE'S
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~~
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Page 5

~ MI. Clemens, Michigan

Wednesday, February 22, 2017

i AUout 2:45 p.m.

~~ DONNA LIVINGS,

•~ having first been duly sworn, was examined and Iosiilied on

~ her oath as follows:

', ~ MR. STEINER: Could you please s1a1e your

i name for slur record?

• THE Vt9TNESS: Qonna Ann Livings.

~' MFt. STEINER: Let tha record reflect that

~ i Ihfs Is the discovery deposition of Donna Livings taken

~ ' pursuant to Notice arxi to be used for alt purposes

i ? under the Michigan CouA Rules and Michigan Rules of 

-.-~:`-----Evidence. ---
--_.... ..

• EXAMINATION BY MR. ST[INER:

. - Q. Ms. Livings, my name is Mark Steiner. We meet br(e(ly

• - before we wem on the rerorA here. I represent Safe

• InvesUnent Group, a comp2ny that you sued as a result

of an incWenl that I believe occurred February 2151.

• 2014. Have. you ever had your Reposition taken 0elore?

a. tJo.

Q. Well. I'm sure your attorney has gone over it with you.

but I'm just going to go over for the recoM ~ rouple

• • ground toles with you. Firs6 iCs important to keep

all of your answers verbal. As you proUabty are aware,

2 ieages 2 to `il

~ hsnsunrc+f~or(in~. curt r

.. .. - 313-5(i7-8900
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Donna Livings

2/22/2017

Page 6

~ Ihere's a court reporter taking down everylhin~ thal

~~ you and I say. tt will he Uanscribetl on n sheet of

's paper, so it's impoAant That you don't nod your head,

~ shrub your shoulders, things Gke Thal. 1n the same

vein, it's important to wait to answer your questions

~ or the questions Thal f ask you until after I've

~~ completed the full question and IhaCs simply to keep

the record clear, too.

4 Another rude is ties isn't 2 game to test

! ~ your memory. If you don't know something, i!'s okay.

1 i Don't guess. If you don't know something, you can dust

say, "I don't know." ThaPs a perfectly acceplab~e

~a ansv~er.

~ i I'm going to assume the questbns or I'm

~~ doing to assume that you understood tha questions that

ask you If you respond. I'll assume that you

answerod Thom truthfully and accurately to the best of

~e your knowledge. is that fair?

~" A. Yes.

=~~ Q. ORay. I(you noetl a break al any time, just let us

a know and ~c~~in, ll~is Isn't an endurance contest, so if

-'= you need a break, just let us know. Have you taken any

2~ medication today that would affect your ability to

-h answer tnaMuUy or honestly?

•".5 A. Yes.

i'::ic~e (I

i MR. SARATTA: Do yuu usually 12ko Them

morning, noon and night?

~ TNEWI7NES5: Correc6everyei9hthours.

MR. BARATTA: But the last time was ILis

.• mominc~T

7NE WITNESS: Yes.

MR. 6ARATTA: Thank you.

s MR. GA6EL~ Thank you.

n BY MR. STEINER:

iu Q, What is your present address?

~ 1 A. 2705~J Pinewood Sveet, Roseville, Michigan, 48060.

1= Q. And how tong have you lived there?

a~ A. Seven years.

~ ~~ Q. Where tli~ you Ilve prior to tha19

as q, i can't remember the house number, but Raymwid, SI.

~e Clair Shores, MlcUigan, 48082.

i'~ Q. And do you remember how long you lived 2t Ihal Raymond

7e Slraeladdress?

~ ~ A. Approximately 10 years.

~~ Q. do you rememberwhere you Iived before lfiat9

^~ A. Detroit.

Q. Do you remember the street •-

~; A No, acn~ally, I'il correct myself on Ihat. I lived on

~~ Little Mack, 28100 LilUe Mack, SI. Clair Shores,

r... 48087.

Page 7

~ Q. And what medication is that? a Q•

A. i take Norco. ' A•

3 d. Does that aFfect your ability to tell the Irulh al all? ~i Q.

~~ A. No. " A.

Q. So you woultl be able to trulhtully and honesliy answer =• Q.

F the questions f ask yau? ~ A.

'~ A. Correct.

n MR. GABEL: May 1 ask you a question? Did 4 Q.

you take Norco close to the testimony today so Thal =~ A.

~ ~ your percepl(on is a IiR(e off right now? ~ ~ Q.

ii THE WITNESS: No. 11

t : tuYR. BAf2ATTA: Lel me ask her a question. ~•"• A.

~.; When was the 12s1 time you took Norco? This ~~' Q.

i•} morning? ~•' A.

._ TFIE WITNESS: Yes. i ~`' Q•

~~. MR. BARAT7A: What time about? i ~s A.

~': THE WITNESS: Ahout 9:00 oclock. ! ~ ~ Q.
i

.- MR. BARAT7A: And what strength vas it if you ~ A.

-- know? ~ Q.

.-. THE- WITNESS: 10/325. ~ • ' R•

_. MR. BARATTA: Okay. Do you take those every ~ Q.

. _ day? ... A.

~.~ THE WITNESS: Yes. ! Q•

... MR. BARA7TA: A11 ri~hl. How many a day? ! -

.. THE WITNESS: Three. Three times. - A.

Page 9

And how long did you live there?

Two years.

Oid you live in Detroit before that?

Yes.

Oo yrou remember the street address for that?
_ -

The-house number, no: Payton, and that-was Delroil;

Michigan. 1 don't remember the zip code.

And do you remember how long you lived there?

10 years.

Okay. Al that Pinewood Street home, do you own that

Dame?

No.

Do you rent that home?

Yes.

Who do you rent Ural from?

Fairv~ay Rentals.

Do you know how much your rent payment is?

750.

Do you own any real properly?

No. My car.

Who do you live withal the Pinewood Street homo?

Just me.

Ifs my understanding that you have gone by a couple

previous nan7es. Donna Lasko. Oonna -

Gzemiawski.

3 (C'ay~:~ v to 91
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Page :LO

Q, And Qonna McMillan, is that right?

A. Yes.

Q. Have you gone by any other name?

A, No.

Q, Is your date of birth May 2nd, 1960?

A. it is.

Q. Were you born in London, England?

A. I was.

p. And when did you move to the United States?

A. February of 1974.

O. May 1 ask what brought you to the United Slates?

A. My parents. My father, his job brought him here.

Q. And what's your Social Security number? I'd ask just

that the !as(four digits appear on the record for your

privacy.

MR. BARAT7A: Whydon'twe lake It all otf.

Is Thal okay?

MR STEINER; 7haCs fine. I Think iPs in

the Answers to Inlerrogatorles anyway. 1 probably have

it, So 1 just want to conOrm.

MK. BARA'I~'A: Lefs go off the record.

(Discussion ofi the record.}

MR. STEINER: We'll go beckon the record,

DY MR. STEINER:

Q. It's my understanding that you've been married four

Page 17.

i
Page 1'2

t A. No.

j ~ C~. Do ynu have children?

S A. i do.

Q. How many do you have?

A.. Three.

i ~> Q. What are their names?

~ A, Michael is my oldest, Sleven is my middle son and

j Matthew is my youngest.

Q. When was Michael born?

~ i ~ A. 19'77.

~ ~ Q. When was Steven born?

x~ A. 1943.

~ ~t Q. And when was Matthew bom7

,~ a. isaa.
Ai Q. Are they ali f(nancially independent?

~ e A. Of me?

~I 
1'+ Q. Correct.

i i~ A. Yes.

'~ ~ ~ Q. Do you have any grandchildren?

'~ A. i do.

~ Q. How many do you have?

--- A. Nine.

l~i Q. Do any live in the area?

zA A. They all live in the area.

-"> Q. Do you see them regularly?

Page ].3

times; is that tight?

A. Yes.

Q. Was your first husUand Mark Lasko?

A. He was.

Q, And was that from 797810 1980?

A. Yes.

Q. Was your second I~usband Ray Czeminwski?

A. Yes.

Q. I'm probably pronouncing lhal.vrong. Tha! was from

1~J83 to 1~J86?

A Yes.

4. And Shen were you next marcied to Mujo --

A. Mujo.

Q. Mujo 8uzdoraj?

A. Yeah. Mujo Suzdo~aj.

Q. Was that from 1909 to 7990?

A. Yes.

Q. And then Timothy MCMitlan?

A. Yes.

Q. And is Thal from 7996 to 1~J99?

t~. Yes.

Q. Oo any of your previous Iwsbznds owe ~~ou any spousal

support?

A. No.

Q. What about child support?

A. I Ao.

Q. Alwul how often do you see Them?

A. My oldest son's (amity, two, three times a week. My

youngasl son, I aclualfy baby-sit my youngest grandson,

so 15eC him every day and my mfddie son, a couple

Times, you know, Yoke every couple at months I see the

twins.

Q. Are you currently financially dependent on anyone?

A. No.

D. Is anyone currently fin~ncfaliy dependent on you?

A. No.

Q. Do you have any social media accounts like Facebook,

'fwilter, Instagram, anything Ilke that?

A. 1 have Facebook.

Q. pitl yoU ever post anything regarding This incident on

F~cebook?

A. I I»ve.

Q. Do you recall what That eras?

A. Originnliy when 1 fell oUviousty, somelhinc~ (o the

etlecl vl fell ~rt work today, you know. my back hurts.

having In c~~ in Conrentra, prohably months Ialer

something to the effect of lAbrkmen's Comp dropping me

anA refusing to pay my niedictil Anymore and whenever

IYe hfld my surgeries, IYe posted Thal, surgery on

Wednesday. hopelolly everything goes well. that kind of

4 ;Prayer, '10 to 13)

o - t~ansona:pa'ling.com
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Page 1.~

thing.

Q. You haven't deleted anylhin9 oR your Facebook, right?

A. No, sir.

Q. So ii's all (here?

A. Yes, it is.

Q. Have you ever heen convicted of any crimes?

A. Yes.

G1. What crimes are (hose?

n. Retail fraud.

Q. Anything else?

A. t also have a domestic violence.

MR. DARATTA: Just for the record, the recall

fraud was in 2000.

MR. GA6El: Was there an incarceration Thal

ended at a certain point in time?

MR. BARATTA No. It was probation out of

St. Clair Shores Disirlct Court.

MR. GAB~L: Do you know when That was

terminated?

MR. BARATTA: Probably within one year

following the guilty plea fn approximately 2000.

Mft. GA6E~: Does that sound wrrecl, ma'am?

THE WITNESS: Yes.

MR. GABEL: Thank you very much.

MR. BARAT7A: t'll just object to relevance.

Page 15

BV MR. STEINER:

p. And when was the domestic violence charge?

A. September, the last week of September 012010.

Q. Do you know i( that was a felony or misdemeanor?

- A.- I have no idea._

Q. Do you recall whet court that was through?

A. SL Clair Shores

Q. As a result of either of those, did you owe an/ money9

A. 'I~hc: domestic viol¢nce, 1 was ordered to go [o anger

management which I had to pay a fee tor. t hatl to pay

a monthly amount to my reporting probation oi(icer and

i had my court costs for my ~tlomey and I was ordered

to drug lest whenever my color came up.

Q. Wllh r¢gard to the retail baud, do you knowwhai

com~rany that -- .

A. It vcas from Rudin~ton Coal factory.

MR, BARATTA: If you71 just dive me a

continuing objection on relevance and also, the loci

Thai .l's a43~os1 17 years old al this point and I don l

think it's admissible for purposes of trial. You can

~Sk t)way.

MR. STEINER: That's line.

MR. GASEL: I hive no problem wills that.

BY MR. S7EINER:

Q. Have you eo¢+ irealeJ for alcohol or substance abuse's

Pale :l6

• n. No.

•• Q. Did you graduate from high school?

A. ~ gr~dualed 70 years late.

MR. BARATTA: It you have to get up and

5(re[ch, tlo it.

r 7HE WETNESS: Yeah. I'm just moving arounA,

f If 1 have to sit in one ~silion loo long, it gets

sticky.

MR: BARATTA: I'm sorry to interrupt. Go

a ~~ anead.

-' ~ BY MR. STEINER:

~' Q. So you mentioned you gtaduateJ 10 years late. Did you

1 ~ complete a GED?

~~~ A. No, I have a diploma. 1 went tonight school.

! ̀ ~ actually graduated with honors for that.

~ 6 Q, All right My records indicate Ihat.you weM to East

~ ~ Detroit High School fOr some period. Is that rgh17

3~ 0. Correct,

~ ° q. Whan did you start East Oetroil High School it you

''~ know?

~•~~ A. 75 I want to say.

-- Q. And when did you leave?

> > A. Aclualiy, you know what, it was pcobabty a year later.

~ I was pragnanl and they would not allow me to continue

=S school.

.̂ — Page 17

'• Q. What grade were you in if you know?

2
i

A. I was in my 111h grade going into my senior year.

~i Q. Then you mentioned 10 years later, you completed a

night program?

~ A. Yes, t~J78, I graduated from Mount Clemens Hfgh School

fi Adull6ducalion.

'+ Q, did yov say 78?

i N A. I'm sorry. '87. Because I was supposed to flraduale

~' '77 and I actually gtaduaied'87.

~ ~ Q. Okay. Did you ever aUend college or any secretarial

~ ~~ school?

.~s A. No.

!i i~ Q. Do you have any degrees or ceniGcatcc in any other

i•F area ofshidy?

~~ ~' Q. Oid you ewer sorve in Iho military?

• A. NO.

Q. Are you currently employed?

A. No.

Q. ~Nhen was the last time you were ~mployad"!

.. A. Fabruary 22nJ.201d.

~~ - Q. Arc you currently IoukMy for a jab?

A. No.

D. Nave you looked for a Job since February 22nD, 201~t?

A. No.

5 (Pages 19 to :l7)
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~~ 1 C~ P. 'j. f~

Q. Have you applieJ for Social Seci~rily Oisabilily?

A. Yes.

Q. Wera you rented Social Security Disability?

A, Yos.

D. When di0 you 2pply~

A. OcloUer 2014.

Q. Were you granted Social Security Oisnbilily the fi~sl

lime you applied?

A. I was.

Q. Did you hiro tin attorney?

A, Idid

Q. Do you recall who That attorney waS?

A. Randall Mansour.

Q. You mentioned you applied in October 2014. Wh
rn were

those benefits granted if you knov.?

A. February2075.

Q. 1^lhal Injury did you clnim?

q. My back.

Q. Oo You know what pliys(cian diagnosed your back 
problem

such lliat you were able to get Social Security

Oisabilily?

A. Marlin KornUhim.

Q, Did you ever appy for unernpbymenl benofils?

A. Yes.

Q. When have you applied for unemployment banehsT

P~c1e 2.0

~ A. The same. i mean my wade stayed the same.

Q. Ok.iy. How ~na~ry hoods per week would y0U work nt G~~~

? Dimilre's7

•~ A. Dopended. I diJ Dave x set schedule, but because I was

~ an opening serer, when the WnG~ crowd would be done,

{ got to go home.

7 Q. Some recortls Indfcale that you worked approximately 38

s hours perweek. Is that about right?

A. Correct.

in 4. Wore you an openlnq server (oriha entire tlmo you

;1 worked a[ Grand Oimft2's?

1= A. No.

~~s (a, How tong were you an opening serve(1

1+ A. Seven years approximTtely.

.~5 G2. What were you before you were an opening serveft

~s q, p(temoons,nights. Ilwasasenioritylhing.

a'~ worked my way uplheiadAer.

~~ Q. So opening server was considered a desirable posillon7

~ ~ A. Absotutety.

?o Q. And whatwerayoimgeneraljoAdWies?

7~ A. Server, pshier, basset, janitor, whateverwas

~' required.

2~ 4. Did It require a certain amount ofaMlityto li(1

?a heavythingsT

zs A. Correct.

_. _~..._. 
~aqe 27.

1 Q. Did you ever Iry to go back to work at Grand pimllre'
s9

'- A. No.

3 Q. Did any dxar tell you that you cautd go beck?

9 A. No.

.5 Q, Oid any doctor tell you That you epuld not go back4

E A. Yes.

Q. Which doctor is Thal?

~ A. The first one was Dr. Valentine I believe his name w2s.

g He was the initial doctor at.Concenira. 7ho next

T R doctor was Albert 8elfi. He was the spoctalized doctor

i ~ a~ Concentra and Martin i(ornblum who was my surgoon.

~ ~ Q. When you were paid by Grand Dimilra's, were you pn(d in

~1 cash or by check?

in q, By check.

1= Q. How (ar of fl drive is it from where you Gve to Gt~nd

sz Dimitres?

~' A. five mtnules.

'•E O. Defore you worked al Grand Dimilre's in approximale~y

2001. where Jid you vrork?

A. I worked ~t 6uriinglon Coal factory. Village Markel,

- ~ Grand Oimitre's, but at a ditlerent location, cGlferenl

:. owner.

~ - Q. Okay. From al lcasl 7.00~t to 201 A when you worked at

Grand Oimil~c's, wns it always the same owner?

A. No.

Page 19

A. When I was terminated Gom Burlington Coat Fac
tory.

d. When was that?

A. 2000.

Q. Oh. I`m sorry. 1 thought you were •- wt~s Grand

Dimilre's the last place you worked?

A. Yes.

Q. Do you recall what years you worleed at Grand Dimilre's?

A. 10 years.

Q. So 10 years prior l0 2014?

A: Yrs.

q. So approximately 200n?

A. Yes. It might even be 1~i years.

(]. Whalwesyourwzgethere7

MR. BARATTA: When slie left?

MR. S7EINER: Right.

THE WITNESS: $2.~J0 2n hour plus lips.

BY MR. S7EIN~R:

Q. Do you know hoax much you made in 2013? 1! you need 
to

approximate, you can. - .

PAR. BARA7T~: I(you don'(know, you Von't

knrnv. They can gel yoiv tnx returns.

THE WITNESS: Yeah, I -- approximately

~ t i.000.

BY MR. STFIN[R~

Q. N~halabout2012?

~ _ hansanre:prrting.cnm
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p. Who was the owner when you last ~vorkod (here?

A. Tom and Jamal Chakai~i,

Q. Do you know liow long they were oWners7

NiR. BARATTA: I'm just going to object based

on foundation, but you can answer if you knouv.

THE WITNESS: 7o date? 1 woidd say 10 ynats.

BY MR. STEINER:

Q. So just a couple years after you started, it switched

to Ihem?

A. Correct.

Q. Immediately before working for Grand Dimitre's, did you

work al Burlington?

MR. 6/~RATTA: Thais bean answered.

BY MR S7E~NER:

Q. I'm just Trying to figure out the time line here, Were

ypu unemployed (a a period of about three years then?

A. No. I worked al Village Market.

Q. Okay.

A. t worked al Burlington Coat Factory, to Village Market,

to Grand Dimitre's.

Q. Okay. When did you leave Village Market?

A. Before I started working for Grand Dimflre's.

Q. So eight around 2004?

A. Yes.

Q. When did you start Vlilage Markel?

t~ag~ 2~

Q. Wlial did you injure?

•~ A. Aclu~lly, my shoulder.

~ Q. Did you see a dxlor?

+ A. I did, at Concenlra.

Q. Do you knowwhal year that happened?

A. '~J8 I'm [~uessin9,'99 maybe.

~ Q. Do you know which Concanlra clinic you saw?

R A. The one in Fraser, 14 and Groesbeck.

Q. What did you do io your shoulder?

1~~ A. II was aclualiy tike Christmastime and They havo the

1 i blg rolling racks for the clothes that would come pu[

1? of shipping and we wore koeping those up front by the

13 cash register and as people warn coming to put lhelr

i A lay-sways in, they woultl be bagged and the whole thing

~~ would be put up on a rolling rack. Then it would be

16 rolled back to (he back o(Ihe store where we'd put it

~'~ in lay-away.

~r All of the hangers that we would use that

~`-' would come out of receiving wfls like the pl2stic kind

=~ with the me121 lioaks, so when you pushed them, they

~ would gilde easilydown the rack and lorwhalever

2~ reason, the one lay-awayihatihe cashlerhad did had

23 several plastic hookspn them. So as I put it up on

'•~ the rack and we're talking coats anJ jeans and, you

=5 know, this kind o(lhing in the lay-away, as i pushed

nage 23

~ q, 2001 maybe after my unemployment was done.

Q. Okay. Md whit did you do for Village Market?

A. I was a cashier, stocker, swept the door, lottery.

~i ~slocked the liquor shelves, whatever was required.

~_. Q.__DW that fob regulre heavy IifUnc~?

s q, II did.

'~ Q. Did you aver (Ile a Workers' Compensation claim or

anything Ifke That as a result of your employment

There?

~^ A. No, sir.

~~ Q. Were you ever Injured on the fob there?

s^ A. No, sir.

~ ~ O. What did you do for 6udington Coat Factory?

~ ~ A. i was a customer service managor.

~': Q. What kinds of tliings would you do Ihere7

~' A. I was responsible for Itie front end of the store, the

- cashiers. the money. raking care of lay-aw•ays and

putting them upstairs, all of the paperwork Irom the

•- cashre~isters.

.. Q. Oid that job require any heAvy liflirx~? -

.. A. It did.

.. Q. Did you ever file a VJorkers' Compensation claim there?

A. No.

. ~ Q, Wur~s you ever injured on the job there?

.. A. I was.

Page 25

i il, the plastic just slopped fast on the rod and it

jVSt Ilke put my shoulJer out,

s Q. pid you treat for a period of dime?

a A. i did of Concentra.

Q. How long?

6 A. Approximatelysixweeksmaybe.

~ Q. Were you of(work?

H A. No. 1 still worked.

• NIR. 6ABEL: Leis go oif the record.

i ~ (Discussion off the record.)

l~ Mt2. STEINER: We'U flo back on ihp record.

i" L~YMR. STFINER:

~1 Q. So you mentioned That you IrQaled (or approximately six

;'~ weeks and you didn't lake off work, rght?

~~ A. No. I vas still working, but l did every day like even

t , i(il was my dTy o(C I haJ to go to Blulinglon, Punch

7'' mytime Lard, go to Concenira, then coo beck to

• = f)urlingion and aunGi my lime card.

Q. Oid that event alfeci your Ix~ck al all?

R. No.

•~~ Q. I forgot io ask earlier, are you presently married?

A. No.

'i Q. Earlier, you mentioned Iha~ yuu eire currently taking

•~ - Norco. When w35 the first time you v+ere prescribed

• Norco?

7 (PdCJt:S Z2 CG ZS)
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A. September, I believe, of 2014.

Q. Do you know who prescribed That?

A. Dr. Wednesday Half.

Q. Does he continue to prescribe that?

A. She, 2nd yes, she does.

Q. Where do you c~et your prescriptions refilled?

A. Wherever I can gal them.

Q. Can you give me a listof.vhere you can get Them?

A. CVS is my ma6i pharmacy. Norco is one of the hardest

medications to get a hold of because it's a narcotic,

so when I can'i get It at CVS. I will rnake my way down

the street to Walgreens and check them c~nd i(Ihey

don't hive It, I will move on to tfie next one until

can fill my prescription.

Q. You mentioned there might ba a next one. What might

Thal beT

A. 1 have gotten Them at Kfoc~er, CVS, Wal-Mart -- I'm

sorry, never Wal-Iv1aA, Walgreons, f don't behove

anywhero else.

d. Okay. Any other metlications you're taking?

A, stake Gabagentin.

Q. WhaPs That (or?

A. Nerves.

Q. Who prescribes that?

A, Df. Wednesday Hall.

Page 27

Pace 28

~ ~ Q. Do you have any ocher sources ofincome?

-~ A. No.

-+ Q. Has that omounl slayeA the same since you started

j ~ receiving it in February of 2015?

•~ Fl. The $734 started then. When I vas -- clot Use Medicare

Auflusl n( 2016, thaCs when it went to the 615 a month

~ ~i because I have to pay for my Medicare.

•~ Q. 1 see. 1 know that you filed a Workers' Compensation

12wsuit 2ristnc~ out of this incident. hlave you evef

~~ filed fOr Workers' Compensation before?

~~ A. No.

~. 1' ~ q. It's my understanding Ihal you redeemed that tawsuil.

i=~ Islhatright?

to A. 1 did.

as Q. Do you remember how much that was tor?

i~ A. The total ~mounl or my amount?

~'+ Q. Total amount.

in A. 65,000.

15 Q, How much did you recoive?

"~ A• 28,5781 beileve.

%' ~ Q. And that was !or injuries arising out of the inddenl

z' Thal we're here to talk about today?

A. Correc4

"~ Q. Have you ever Oled a lawsuit fur any other injury?

~~ A. No, sir.

Q. What do you mean by norvesl Does it help relax 
you or

what Is iha(?

A. No, no, iPs nerves for my back.

Q, Nerve patn?

A. Yes.

Q. So lhaPs Just another pain medication?

A. ves. I'm sorry.

Q, ThaPs okay.

A. And I also take Clonidlne.

O. What's that fo(t

A. IPs actually a blootl pressure medication, but i lako

it for hot flashes.

q. Whq prescribes that?

A. Vena Panthanji. She's my primary care docto
r.

MR. GABEI: Can you spell that, please?

MF'2. S'TEINER: 1 have lice spelling in here

somewhere. IPs in the interrogatories.

RAR. GAE3EL: Thank you. I'll get il.

AAR. BARATTA: You can'Cspell lh~l. Steve?

MR. GABEL: I'm gout, but I'm not U~at ~ootl.

BY MR. STEINER:

Q. How much are you presently receiving in Social Security

Disability?

A. My Iotai payment is 5734 e monib..I aclu~lty receive

56T5 8 ntonlh.
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C~. Have. you ever been a p~rly to any other (awsutllhat we

haven't discussed already?

A. No, sir.

Q. Did you have health insurance et the lime of This

incident?

A. No.

Q, Have you ever had heath Insurance other than the

Medicare that we talked about?

A, Everorjusl--

Q. Yeah.

A. When 1 was married to Timothy McMillan, I ha0 Aetna

through his employer. When I originally started with

Medicaid, that was in I waM to say November,

approximately, of 201-0. Then Ihey gave me the Total

Health Cara fik¢ 30 days alter Ilial, so I had the

combination o(Total Health Care aril Medicaid. Then

August of 20~ G is when the RAedica~e started, so now

imve Medicare Hitf~ Medicaid as a backup.

Q, May i ask why the AAedicare Bladed in Nugust 2016

A. Because you have to wait 1 belicv~ iYs 30 months or

spmelhing like that. You have to be on disability for

al least hvo years and a couple o1 months and Ihen

Medicare, automatically starts. 5o mine automatically

staAed Auausl ist of 2016 and, you Wiow, it was Iheit

doing, not mine.
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Page 30

~~ Q. I see.. Okay. If, perfectly okay if you don? know

~~ this, lxil has any medical taciliry toltl you ghat you

- owe any money to them as a rasult of the InJurles that

you sustained in this incident?

5 A. 1 owe them nothing.

~ MR. BARATTA: DiU you understand his

question? Oo you hflve any patient balances wllh any

?~ doctors? 1 think IhaPs what he's asking.

5 THE WITNESS: Nothing. UVhen the redemptbn

a o was done through Workmen's Comp, they claimed all of

< < the debt that vras associated and since then, I've had

~= (III coverage, so I've had no bills.

~ s BY MR. STEINEft:

!•~ Q. Are you aware of 8 Workers' Compensation lien lhaPs

~ ~ bean filed in thts lawsuit? I(you don t know, that's

~ +~ okay.

~ 7 A. I believe not, 6ul anylhGig is possible.

~il Q. Okay. let's Jusl stars generally, how did the incident

s'.' happen?

^~ A. I was scheduled to work at 6:00 a.m. on the 21st o{

rx February. ~l was a Friday and I got there

?= approXimately 5:50, parked my vehicle, .vent to walk

=~ into the door and maybe three. steps and I fell sVaighl

'~ back.

%s Q. So you were coming from your Pinewood Street hortie

~̂ ~mm~ Page 3:l

~ address?

A. Correct.

Q. Then you were heoding to Grand Dimilre's which 1

'~ believe is located on Gratiot Road in Eastpoinle,

_fi.

right?

A. Correct 
_. .. ___ _. __. _ _ -_

Q. Is This the usual time shat you would go to work?

A. That was my usual Ifine Monday, 7hursdoy, Friday.

• Q. What other days of the week did you work?

A. 1 wprked Tuesday 9:3010 2:00 and I worked Sahirday

~ i 8:00 a.m. un1i12:00 and my days off were Wednesday and

~' Sunday.

~ -` Q. . Oo you rememUer what day of the week flits incident

~ occurred?

n. Friday.
Q, were mere other cars in the parking bt at Ina time of

.. the inrinent?

A. On¢.

. ~ Q. Oo you luiav v~hosQ car that was?

A. Uebr2 ~i:ck's.

. ~ p. old you say oeura?

A. Yes.

~ ~ Q. Nlhat does she Ao?

A. She's n server.

Q. Did she open That day?

1:'aye. 3l

~ ~. Yes. We opened together.

Q. Was she already in the reslauran~ al that lime?

•~ A. Correct.

4 Q. When I say al Thal Time, I mean at the lime of your

fall.

A. Yes.

Q. Are you aware of any witnesses to the actual fall?

~ A. No.

Q. Did you see the snow coming into the parking lot --

lo q. Yes.

A~ Q. -- on the -- let me just finish the quesilon. Did you

~ ~ see the snow coming into the parking tot?

~s A. Yes.

~4 q, Did yqu know it might be slippery in the parking lot?

~ 5 A. Yes.

~ ~ Q At the lime of the incident, did you own a ceA phone?

1"+ A. Yes.

is Q. WFrowastbecarrieR

~ ~ A. I know who it is. 1 can t think of the name.

20 Q. Sprint? Verizon? 7-Mobife? AT&T?

"~ A. Nope. Drain freeze. ICs the cheap one.

••- MR. BARATTA: I don'[ know.

"~ TtIE WITNESS: 1 don't know.

?+ 6Y MR. STEINER:

?'~ Q. ThaPs fine. oid you call anyone before you got out of

Page 33

~ your Caron your cell phone?

A. No.

} Q. Oid you call anyone on your cell phone after you feA?

~ A. Yes.

5 Q. Who did you ca117

E A. The restaurant.

'~ Q. The ovmet?

4 A. No, the restaurent phone.

° Q. Okay_ AOd who answered? VJ~s it Debra Ihal answered?

~a A. Yes.

i ~ Q. Now, where in the actual parking lot tlW you fall? You

i=' mentioned you were about three steps from your vehiGe.

~~ Are you able fo say --

3~ A.. I was in fhe rear of the 6uildinc~ in the parking area.

is q, p~pwclose ro the back door was that?

~< A. {would have to approximate 75 yarAs, 70 maybe.

• ~ Q. Could you have perked closer to the buil~np?

-~ MR. BARA7TA: HOId on z~ second. I'm not sure

that you understood his question. He was asking you, 1

-~- Ihink, hrnv Iar your car was paAced from the door shat

- ~ you were goinry into.

Is that correct? And i1 id's not ~-

• MR.STEINER: Yeah.lhal's9rneraliy--yrg.

THE WITNESS: Yes, ~1 was aUo~d 70 yarJs Irom

my vehicle to the back door.

G (Mayes 30 to 33)

~~ ~ :`R~ hansonrrpo~Yrr~c~.m. m -

.--.. .. .... :ii;t-5iS7-3400

(,.. _

d

l 1

W

N

l~--+

F—+

N
W

0
F--+

rs

ly,

_~d a
~i t,~

O
O

J "~
F~-~

0 O

N ~
o N
'~' O'~ ~+

(,I,) ~~.I`.~

N ~y
0

F~ ~—V/

~C

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000253a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



Donna Livings

2/22/2017

C~ac~e 3~1

.~

E

-r

a

t4

~i

iz

t:i

~ n

is

Ifi

1~

ti

i:i

7~

::i

2J

2u

MR. BARA7TA: Okay.

BY MR. S7EINER:

Q. And you (ell approximately three feel (ran your car?

A. Yes.

Q. Could you have parked loser to the door'?

A. No.

Q, And why not?

A. Because the parking ate was 21I piled up With snow.

That was the first available tull parking spot

Q. How much snow on the ground was there?

A. Approximately six inches, but it was packed snow. It

wasn't sok snow.

Q. Soil's fair to say that you tell closer to your car

then the door that you were going into?

A. Gorcect.

Q. Was Debra the only one scheduled to arrive al about

that lime?

A. No. There was a cook, also.

Q, Md he just hadn't arrived yet?

A. I Nava no idea. He parks in the front of the building

because Ihal's where his key is.

Q. Okay. WhaPs the cook's name?

A. Robert Spear.

Q. Do you know if he wQs in the building?

A. 1 didn't know who was in the building. I just seen

Faye 35

Debra's car.

Q. But do you know now if he was in the building?

A. When I got inside the building, yes, he was.

Q. Where wero you looking when you fell?

A. On the gfound.

Q. Could you see the ice?

A. Yes.

Q. Could you see pavement?

A. No.

Q. How much ice would you say you were able to see?

A. The whole parking Io[,

Q. What did it Took like?

A. A sheet of white ice.

Q. Was the snow on top of that?

q. It was Trodden. li was Oattehed to the ground. There

vas no fluffy snow, no.

Q. Do you know what caused it 10 ~~aiien?

A. It being plo~vPd over after 11 snowed.

Q. So it looked tike a (ruck had been through there

~~~ea~y,

NR. GABEI: Object to the form 2nd

(oundalion. She didn't even s2yvAielhe~ one -- but you

can answer what you saN, wtiaf you observed.

THE WITNESS: Whalwas the ques~ign again?

[3Y MR. STGIlJEft:

t
Faye ~6

~ D. You mentioned it looked like the parking lot had been1
j ~~ plowed over. Had there been a plow Through there if
i

you know?

A. No. You a^,ketl me if I Been snow and I said that there

~ -+ was no snow, except Flat ~ehere it haA been plowed.

•= There was no snow on lop.

~ Q. 1 guess I'm a little confused. There w2s no snow on

t~ lop o(where?

A. 1(w~as Solid. There was no soft slufl. Il was solid

~'.° b)ock. II was just one big block W Ice and ground

A' trodden -• iPs hard to describe.

~= MR. BARATTA: Her answer was that the whole

a-+ lo! was a sheet of white ice. Her additional answer

~~ was !here was no tlutiy snow. I think she also

~ 5 described the lot as being trodden. I want to say

i ~' another word maybe packed i( thaPs correct.

I~ ~ ~ THE WITNESS: Packed.

', ~~- MR. BARA77A: But I don't want to testify for

~^ mycAent

~• THE WITNESS: Packed would be a peAect

~~• inte~pretaUon.

~~ BY MR. STEINER:

3 Q. Ati rlghL Did --

~~ MR. BARATfA: Is trodden the word that you

~_ ~ used?

Page 37

MR. STEINER: I heard flattened to the

ground.

7HE WITNESS: Yes.

BY MR. STEINER:

Q. Do you know what caused that to Oallen7

Mft. BAftATTA: I'm going to object based on

foundation and speculation.

You can answer to the extent that you know.

Mft. GAf3EL: Juin. Go ahead.

MR. BARA7TA: Du yuu know -• do you remember

his question?

THE WITNESS: Yes.

MR. BARATTA: All rIg1~1,

BY MR. STElNER:

Q. What caused the snow to flatten to Ilse ground it you

know?

MR. LABEL: Same ob~eciion. Go ahead.

THE WITNESS: Vou guys are contusing me.

MR. BARATTA: boil t pay attention to our

objections. Unless I insVucl yUu not to answer a

question, Then don't answer it, bud tnr. Gabel will

object sometimes. Sometimes 1'U objec4

THE LVITNESS: Okay. NerE's the situation.

II had been snowing for u~~nr a month. Every time it

snowed. a snowplow would come and plow the area (or

7 o cFayes 3a eo s7>
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Donna Livings

2/22/?_017

N~ge 3i3

everybody to walk. The next day, a snowplow would tome

if it hatl snowed and plow the area for ever/body to

walk.

!n adtliGon to That, vohides would be

driving through this area (or several reasons. One, it

was our parking area to park, so th2fs where we

parked: Iwo, it was the alley for the plaza, so Irucks

and delivery people would be c~oinc~ through the Alley to

deliver to the plaza. It was a solid sheet o(whilo.

W Nether it 6e packed snow or ice I have no idea.

DY MR. STEINER:

Q. So did it look like vehicles nad driven through (he

parking lot?

A. Yes.

Q. Did it look like the parking lot ha0 peen plowed?

A. Previous ••

MR. GABEL: Asked and answered. You mayflo

ahead.

THE WITNESS: Previously. yes.

8Y MR. STEItJER:

Q. Do you know about how much snow or ice was on lho

sudaco o(lhe parking bl in inches or centimeters?

MR. BARATTA: Are you asking her the Jepth of

the snow and/or Ice?

WR. STEINER: Correct, on the surface itself.

Faye 39

MR. BARATTA: That she was walking on the

morning of the incident?

MR. STEINER: Right.

7HFWI7NESS: Approximately six inches.

6Y MR. STEINER:

4. When you arrived 21 Grand Dimilre's befofe this

incident, had you ever had snow or ice in lhQ parking

lot before?

A. Yes.

MR, BARATTA: Al what lime?

MR. S7[INCR: I'm just asking before this

incident.

MR. SARA'fTA: Any specific lime trams?

MR. STEINER: No specific time.

MR. BARA7TA: In the 10 years That she worked

there9

AnR. STEINER: RighE.

MR. BARATTA: Okay. Go ahead.

THE WITNESS: Yes.

BY MR. STEINER_

Q. In (hose situ2lions, slid you ever report that [o

anyone? .

A. Report vrhat. sir?

Q. That (here was snow or ice in the parking bl.

A. No.

Pane 40

Q. Do you know i(sall is kept on the premises?

A. Yes.

~~ Q. Do you know who buys it?

A. The owners, Tom and Jamal Chakani.

~• Q. Oo you know wlio applies il?

A. The purpose of the salt al the building was for the

cusl~mer sidewalks in lho front of the building and the

- side of the building.

' Q. But they would apply lbe salt, the owners?

~~ A. For the sidewalk.

~ ~ Q. In your experience, was tiie Grand Oimitre's parking lot

~ ̂  generally usad for Grand Olmitre's employees and

~3 customers?

1~~ MR. BARATTA: Which lot? Object. Vague.

Which lot?

~ G [3Y MR. STEINER:

•~~ Q. The parking bt that you parked In.

~ ~ A. We were required to park in the back of the building.

to The employees parked in the back o(the bulding.

Q. Is that generally what that parking lot is used (or?

• ~ MR. BARATTA: Objection; foundation.

-••• You can answer if you know.

z ThiE WITNESS: Thal is where the employees

parked. Some customers would park there, but the

• ~ majority of the cars back there were employees.

Page 91

3 :.

~ ..

:.

BY MR. STEINER:

Q. Do you know i(Utat parking bt was used by any other

business or anything like that?

MR. BARAI7A: Foundation.

MR. STEINER: I asked if she knew.

THE WITNESS: That particular area, no. l'hal

area is for Grand Oimitre's.

BY MR. S7EINER:

Q. Okay. Grand 01mi1re's has a dumpsler, rlglit?

A. Yes.

Q. Is Il In the back of the building?

A. Yes.

Q. t5 it in that parking lot where you were walking?

A. No.

Q. You mentioned you flol to the restaurant at

approximately 5:54 right?

a. Correct.

Q. Was it light out?

A. II vas dark.

Q, Are there lights on the premises?

A. 'fhe side of the premises, yes. The franl, l have no

idea.

Q. What about the back?

A. The back lic~hling was -• they had a night light over

the back door.

11 (Yages 38 Co 91)
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Page 92

Q. Nonetheless, you were still able to see the snow and

ice, right?

A. Well, if you walk into your b2throom end you have a

nic~hl light, that is how bright Thal light was. !t

just did Ule door: Il didn t cane out into the parking

lot.

Gl. I see, fled again, nonetheless, you were still able to

see the ice, right?

A. Yes.

Q. Oo you have any personal knowledge how long the s
now

and ice had been there on the day of the incident?

A. )t had been accumulating avery ~iay for two months.

Q. But what about ai the parking lot surface Hself? You

did menli0n That Inx:ks would come by, right?

A. Yes.

Q. Md plow tha snow, tight?

A. Yes.

Q. So el least to some extent, tt didn't III accurnidate

over Iwo oionths, right?

A. Yes. it did.

Q. Sono ens had been therein the two months grief?

A. No, every day or whenever it snowed, a plow would come

and plow the new snow. Did we aver see cement? IJo.

Q. Okay. Do you have any idea the Iasi time a truck came

by7

Page 93

A. Probably Thursday.

Q. So the night before?

MR. C3ARATTA: Do you know?

1'HE W17NESS: Absolutely not. I cou~dn'1

tell you specifically when the last Ume a truck was

there. IPs an alley.

MR. BARATTA: Tell Mr. Steiner you don't

know.

MR. STEINER: Well, I think sha already

answered Ih¢ question.

8Y MR. STERNER:

Q. What type of shoes ward you wearing on Una Vale of the

incident?

A. 11's funny yov should ask. Nere they are. 1'li even

show Thom to you because 1 have to gel up anyway.

These warp the shoes That ~ was wearing.

NIR. 8ANA7'!A: You ~nsavered in the

interrogatories, Ms. Livings. they were Skechers, they

were a month olA at the lime n(the incident?

THE N/ITNESS: These are them, yes.

MR, STEINER: Lei the record reflect the

witness has shown me her black Skechers Thal have

rubber soles. They look like •-

MR. GABEL: I'm sorry. II you'd just staixf

still for a mO~~~en~.

z

fl

.o

.i

l2

IJ

~a

i •.

~6

l9

14

19
,~

~l

aq

25

Pztc~c: 9 n

MR. BARA7TA: Mr. Gabel wants a good peek.

MR. GABEL• Thank you very much.

7HE WETNESS: I'll just stand. Go ahead.

You can still ask me questions.

MR. GABEL: Chris, would you mind if f got a

picture of that?

MR. BARATTA: Her shoes?

MR. GA[iEL• Yeah.

MR. IIARATTA: Not at all. While you guys are

snapping photographs, l'm going to get a quick ~e011

on some coffee.

(ShOf~ feC855.}

BY MR. STEINER:

Q Al the dime of the Incident, were you hoiding anylhtng?

A. My purse.

Q. Anything e4sa?

A. 1 actually brought that, too, Just so you could see,

No, Just my purse.

Q. Do you wear contacts or glasses or any(h(ng1

A. Nope.

Q. I want to say that I saw some medical records Thal

indicated That you had some sort of gtauwma or

cataracts or something.

A. Cataracts.

Q. Did you have surgery.

Page 95

A. I've had two surgeries, one for each eye.

Q. When was that?

A. My first one 1 believe was 2p09 I think.

Q. When was your second one?

A. The second one was December 2015.

Cl Did you have arty lroub~e seeing after either one of

(hose surgeries?

A. No.

Q. Did those surgeries correct your vision?

A. Yes.

Q, Why did you have the second surgery fn 2015. just the

olhareye?

A. Yes, it was the other eye. The (Irst surgery was my

IeJi. The second surgery was my right.

Q. Qid you have trwble with your right eye leading Into

zoo,?
A. No.

Q, AO riglri, I U~ink earlier, you mentioned Iha(you

fell slraic~ht back; is that right?

a. correct.

Q. Do you know on what twdy part you larrcied un?

A. Like lower back.

Q. And I know you mentioned Ih2t you injured your lower

Gack as a result of this inciden4 Anything else?

A. I don't understand the question.

2 (Pages 4% to n5)
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i

Q. DiA you injure ~ny(hing else besides your tower back?

~ ~ A. No. 1 mean I was sore. My arm liit, that kind of

thing, but nothing permanent.

Q. So the only inj~iry Ih~t you relate to this incident is ~

with regard to your Iower back ~t least for purposes of

this lawsud, right?

'' A. Correct. ~

Q. How long were you on the ground following this ~

incident?

!̂  A. Five seconds. ~

~ Q. And Ihen t ow did you gel to the restaurant? j

A, i tried to stand up and was slipping everywhoro, so 1

a'- go! down on my hands and knees and crawled across the i

~ ~~ parking area. 1 tried to get to lho back Ooor. 1

~ ̀  coidd not, so I ended up walking the snow drift, plowed

~ F area, whatever you want to call it to wAlk around the I

~'~ building.

is I called ro the restaurant when 1 flot to the I

~~ ̀ ~ tron( door whero Debra Buck answered. She opened up

•~~~ the front door forme. I went inside. t was soaklnp

= ~ wet. I then went home, charged my clothes and came

•~•~ back to work.

::7 Q, Did you work that day then?

A. I did.

<~ (]. Uid you tell anyone else about the Incident besides 

------._~w_.__.....`.—.----_._.. _ ._.__

Page ~7

Page VIII

~ me what was going on and I told liiin that I had (ailen

-- on my way into work that morning in the back lot.

1 Q. Do you know ii Mr. Chakani did anything after you told

~ him?

.~ q, He did.

Q. What did he do?

'1 A. He went out file back door, look an fce pick, shovel

f type thing 2nd went to where the drain was In the back

parking Iol and started to try to breakup the packed

~o drlvi~garea.

1 ~ G}, pid you slip near the drain?

i< A. I donYknow. I couldn't see Use drain.

~ ~+ q. Did he clear the eNire beck Io1?

~~ A. Didhe7

i`-• Q. Correct.

a ~ A. No.

~'~ Q. JuSI r1e8~ the dtAirt?

i~ A Correct.

~ ~ Q. Why did fio do it al that Iocalion versus another

x~ IocaUon?

'~ MR. BARAT7A: Object to foundation.

• '(HE WI7NESS: You'd have to ask him. 1 don't

~3 know.

"~ BY MR. STEINER:

Q. Had he ever done that in the past it you know?

_~...._.__~._—__..

Page 49

i Debra 8uck1

A. Mr. Spear, Maria iraac ac9:00 a.m. when she came to

~ work, my boss, Tom Chakani.

~ Q. Anyone else?

s A. My customers. I mean, you know, there was no other

f employees. -_ 
__. _. _._. _. _.

'~ Q, You mentioned Mr. Spear was the cook, right?

A. Correct. _

Q. Who was Maria Isaac?

.̂  A. She was another server.

:i Q, gntl then Tom Chakani is one of the owners al Grand

~ f Dimilre's; is that right?

~~ n. co«a~~.
t ~~ Q. Oid you -- strike that.

Oid you tell all of Ihese people the same

story of how it happened?

• A. Yes.

Q, qnd is it generally what wa said just moments ac~o at

Otis deposition?

- A. Yes.

. ~ O. You didn't Iefi them anything else?

A. Nope.

Q. What Jid you talk to your buss, Torn Chakani, about?

A. I believe sornctroJy else had toll him in the back when

he came in the bark door. so he came up to me anU asked

~ A. 1 don't know.

z Q. You certainly never told him to do In it in the past

3 though, right?

~j A. No.

s Q. Do you believe it was his responsibflily to do That?

s MRS BARAT'fA: fio do what?

'~ MR. STEINER: Break of(Ihe ice like he did.

" THE WITNESS: No.

MR. BARATTA: 1'll object to form:

i'~ foundailon; also calls for a legal conclusion.

~ + Tu the extent you cnn answer, please too

~ = aheatl.

~ ~ THE WITNESS: No, f don'1 believe it was his

• • responsibility to do ghat.

BY MR. STF.INER:

. - Q. I7o you have any itlea if he told anyone else about This

~ • incident?

• A. 1 don't know.

Q. All right So after you changed and came back to work,

were you able to generally do your everyday Duties?

• ~ A. YeS.

- - Q. Oid yuo complete ytlur shift?

A. I did.

q, where did you ~o alter?

.. /~. hWme.
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4. What did you do?

A. I look some Motrin and laid down.

Q, Eventually, did you go seek medical attention?

A. 1 did.

Q. Whero was That?

A. Concenlra.

Q. Which one is that?

A. 14 and Groesbeck in Fraser.

Q. What did you tetl them?

A. Thal I fell at work.

Q. Was that the following day?

A. Yes.

q, Do you know what lime you went there?

A. Approximately 1:00 o'clock. 1:30.

Q. Were you scheduled to work on that Saturday?

A. t was.

q. Did you call in?

A. No, I worked.

Q. You worked Thal Saturday, too?

A. I did.

Q. Oid you report this incident to anyone else?

A. Anyone else being who?

Q. Anyone elsewe haven't talketl about or -- wcs haven't

talked about?

MR. BARATTA: Object to farm.

Page 51

THE WITiJESS: 1 mean l told my son and his

wife. They came in for breakfast on the Friday

morning. "Mom, what's wrong with you?" "I (ell this

morning." I Told my customers. I mean I'm a very

efficient waitress and when I'm only moving at BO

percent, people ask, "Oh, what's wrong?" "Oh, 1 felt

this morning. My back is kind ofhurling." So o!

course I spoke to other people.

Q. So would }rou say al least following the incident, you

were at about 80 percent al least for that --

A. Following the incident, my pride was hurt more Ihan

myself.

Q. So your Injuries really didn't develop for some period

of time, at least the extent of them?

MR. BARATTA: I'm going to o6~ect based on

foundation. She's not a doctor.

MR. STEINER: f know. but she knows what she

felt.

MR. BARATTA: if you can answer as to the

proc~fession of your injuries, whether or not your body

was in shock, anything like that, then provide Mr.

Steiner with an answer. I( you can't, then tell liim

you don't know.

BY MR. STEiNER:

Q. You can also tell me the extent of your pain level as

I.~t3c~c> 5"1.

~ well.

A. 1t hurt. On a scale of one to 10. probably five.

completed my shift. ~ did my job because thaCs the

'~ kind of employee I am. I went home, look two Motrin

~~ and I laid down. As the cvcNng progressed, it clot

- worse, I was unable to sleep ail night.

'1 The lollowirg day, i went to work because 1

was scheduled to. When my boss came in, I told him, "I

don't knowwhaPs c~oin~ on, but I have been in pain all

~~ night. I need to go see a doctor." He told me to go

' ~ to Concenlfa, which is what I did.

i~'• Q. Okay. So This incident happened on Febn~ary 21st,

~3 2014. Do yov know if it snowed on the night prior?

~d A. 1 have no idea. I don't remember.

~5 Q. po you know if it snowed coining into work that morning?

~ ~ A. I don't remember. No, i don't believe it was snow(ng

~~ that nl0ming.

~ 8 Q. Oo you have any idea the last tinre d snowed before

~ ~ this Incident?

'-~ A. Il was Snowing every Jay, Mr. Steiner. Il was

=a February.

'" Q, Welt, you just told me you dlddt know if it wTs

~~ snowing the day before or ((il vras snowing Ihat

2~ morning so --

~'~ A. 1 have no idea honestly.

Page 53

D. Before this lawsuit began, did you know who Jim Sage

y was?

s A. Yes.

~ O. How did you know his name?

A. I actually became acquainted with Mr. Sage when i

6 worked al Oimilre's located on 7 7 Mile and Gratiof In

Rosevjlle. i aclu~IlyworkeA for Jim Sage for

approximately four days and al Grand Oimilre's, Jiro

Sage was the IandlorJ, so he culled often and stopped

by a lot.

~~ Q. How often would you say tie called?

n. Oh, l don't know. When he needed to call atwut

«= something,

~•~ Q. DiU he ever call you directly?

.. A. Na

• Q. Did you ever speak with him directly?

A. O( course. I would have to answer the phone.

Q. And 6e would jlrsl ask for the Owner or somelhinc~ Tike

. IhF~I?

A. Yes.

= • Q. Do you kmm~ what he called t~bout?

• ~ A. I have. nn idea. He «•as the landbrd. He woulU cell

• ~ abo~tl whatever he wants.

O_ Are you aware of any Sagr_ Investment Group employee

. . nein~ on the pran,ises?

l.9 (Panes 5~ Co 53)
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MR. BARATTA: Object to form. Al ~vhal time?

MR. ST FINER: Just in ,yeneral before the

fncidenl.

THE WITNESS: Before the incident? Mr. Spear

useJ to work (or ML Sage.

BY MR. STEINER:

Q. Well, it's my understanding Mr. Spear was a cook,

ri~hl?

A. Yes.

Q. So he was a Grand Dimitre's employee, right?

A. Yes.

4. Are you aware o(any Sage Investment Group employoc~as

an empbyee for S~~e InveslmeM Group being on the

prernlses?

MR. BARA77A: Object to form and founda(ion.

1'ou can answer it you know.

THE WITNESS: Like I said, Mr. SpearworkeA

as a cook (or Mr. Sape, also.

BY MR. STEINEF2:

Q. Bul to the capacity as an employee for Sage Invoslmenl

Cxoup, are you aware of an employee teing on the

premises?

MR. BARATTA: Same obJecxtons.

THE WITNESS: I don'1 understand the question

and he's -•

Petry. e ~i6

~ Q. Sul wlial about a Sage Investment Group employee dher

.. Uian Mt. Spear?

A. I Aon'l even know ~vho works for Sn9e Investment, sa no.

Q. Okay. Do you Dave any idea if Sage Investment Group

~ knew the condition o(lhe premises on the elate o(ihe

u inciden~?

'~ A. You tivouid have to ask them. I don't know.

Q. Are you aw2re of whether Saye wuulcl use the parking lot

br any purpose other Than for Grand Oimilre's

~o business?

~ ~ MR. BARATt'A: Object to foundation.

i'! MR. STEINER: 1 asked If she was aware.

~~ THE WITNESS: I would assume Ihal Sage

~3 InvEStmCnlS 81IOwS . II of Ihpi! t@D8(Il5 lhet are

~5 located in that plaza to use the parking l04

i 6 8Y MR. STEINER:

~'~ 4. Earlier, you mentioned the parking lot was generally

iy used by the customers and employees of Grand Dimilra's.

i:~ right?

%+~ A. Yes, sir.

_~~ O. Were you familiar with TSJ helore Ihis fncidenl7

~- A 1 ant.

z~ 4. Do ynu have any iUea how often they were on the

premises? I(you don't know, fhaFs Gne.

=+ A. Depends on --

Page 55

~ MR. BARATTA: It you don't understand the

~ question, you let Mr. Steiner know. if you don't know

who was working for Sage's InvesUnent Company a[ [he

time, you l01 him know lhot.

'~ 7NE VJI7NESS: But he Tasked and I answered.
__ _._ _ __

~~ MR. STEINER: 1 understand.

'~ MR. BARATTA: 7aik to Mr. Steiner right now.

Y I've slated my objection. If you don't knrnv, you don't

kIIOW.

BY MR. S7EINER:

- Q. Lel me see if I can rephrase This. DiJ you ever see

-~~ any employee from Sabo Investment Group in (heir

•- capacity as an employee for Sage Investment Group be nn

~ the premises al Grand Dimitre's?

MR. BARATTA: Object to Form and Foundation.

.. THE WITNESS: I'm [~oinc~ to say I don't know.

BY MR. STEINER:

Q, Did you see an employee other than R4r. Spear --

A. Ever?

Q. Let me linish Uie ryues~ion. Did you eversee a Sage

• • InvestnteaN Group employee on the premisCs ~1 Grand

• - OimHre's olhc~ Ihnn d9r. Spear?

A. I have Seen vdioever mainla'uis the propeAy.

• ~ O. And who is thnl it you koav?

• A. 'f3J Landst:npirv~.

1

a

6

IP

1:

t:

to

~ a

i ~.

~.

Page 57

MR. BARAI'YA: Object to form. Go ahefld.

MR. GABEL: i(she knows. Go ahead.

THE WITNESS: OeDenJs on what Ifine o(year.

Ouring the summer, they would come and mow Ilse lawns

and do the edging for the iroN curbing aruunJ the

property. Ou~ing the winter, l mean iheq came when It

vias necessary ~o plow.

BY MR. STEINER:

Q. But it's (air to say you ce~ainly did not see them

every Time Ih¢y came on the premises, right?

A. Not every time, no.

Q. Do you know if Grand Dimilre's would cell them?

A. I Ann't believe so.

Q. Do you krmw if ilie owner knew anyone at T&J, of Grand

Dimitre's?

A, Which owner?

d. The owner of Grantl Dimilre's.

A. I tlon't Uelieve so.

tviR. BARATTA: Ms. Livings Ieslilied Ihere

- wore two uevne;is for Ih~ last decs~da, 10 years or a

couple years she worked !here. so which olwie(?

~NR. STEINER: Either owner.

THE WI"fNESS: Personally, no. Ihey did not

know ihnse pcaopte.
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Par;c 58

Q. When you had v workplace safety concern, Uid you

e~enerally report Thal to Grand Dimilre's?

A. Yes.

Q. In the 24 hours prior to tha incident, did yuu co
nsume

any alcohol?

!~. No.

Q. What •about drugs, either medications or illicit d
ruc~s7

A None,

Q. How soon after the incident did you contact a 
iawyer7

A. August of201A.

Q. Okay. Now, your attorney and you provided u
s with some

information in this case, acWally a Iot of in(ormalton

and I just want to verify Ihal I have all of the

medical providers that you ve treated wlih as a result

of This incident. So I'm handing you a copy of what 
is

1i11ed Plaintiffs Answers to Dotendanl T&J

Landscaping's Inlorrogatories. I`m using these sbnpty

because theyre more recent than the Interrogatory

answers ~h31 t h2ve for Sage Investment Group.

I'm referring to Interrogatory Number 17.

Now, i(you could, just lake a quick took through 
Ilieso

and it you want to look Ihrou{~h the whole documen4

Ihafs fine with me, just to verify that it looks

familial to you, twt I'm asking specifically to bok el

17 and verify ih211hose are the V¢aters Thal you

Page bU

s A. t'm lryiny to think H~hat his name vias, He was out of

•~ SI. John. I don't remember his name.

~~ MR.OARATTA: Pappas?

THE WITNESS: No, John somebody, i don't

remember his n2me.

BY MR. STFINER:

'7 Q. Okay. What led you In (real wilii --start lre2tin~

,~ with a primiuy care physicfan In January 2015?

A. I got medical insurance.

~ ~• Q. Now. Mendelson Kornblum, ft's my understanding Iha1

~ ~ Ihal's the oiGce that handled somo of your surgery,

~:' right?

~ ~ A. They handled all of my surgeries.

~ ~ Q. Had you ever treated with Mende{son Kornblum before

~' lhisincident?

~a A. No.

~ j Q. Did anyone reler you to Mendelson Komblum?

~ = A. Yes.

~" Q. VJhO W3S that?

"~ A. Actu~ity. I ran into a customer at •-from whom 1 had

t waited on in Meijer and she asked me where i had been
.

-- I told her Thal I tell and she said, "Oh, you need to

•~~ call my guy," and she gave me his card.

•~ Q, Whon did you first start treating with Mendelson

~ • KornMum?

Page 59

treated with as a resultof injuries you sustained as a

resulCof this tall.

A I don't believe i evef went Io SI. John Morose.

Q. Okay.

A. Thal looks like it's aiwut il.

Q. Okay. I'm just going to ask you some quest
ions about

some of these providers. E2rtier, you mentioned
 your

primary care physician and I'm not even going to Uy 
to

say It, soi'm just going to say Dr. P. Is that okay?

/~1. Th2l's flee.

Q. When was the first time you treated with Dr
. P?

MR. BARATTA: Object to the form.

7HE WITNESS: January of 20151 believe.

BY MR. STEINER:

Q.. Do you still currenity treat with her?

A. 1 do.

Q. Wlio was your Primary care physician before that?

A. I did no[ have one.

Q. Did you have a primary care physician al all before

her?

A. 1 bid during my ~rtarriac~e with Mr. McMillan.

O. Who was That if you remember?

A. Actually. 1'll lake that back, li wasn't a primary

care doctor. It vas an OU/GYN doGor.

Q. Who was ghat?.

Page 61

A. August I believe it was, my first appointment, of 2014.

Q. Do you know.vho paid In have you see them?

A. IniC~ally, my WorkmoBs Comp people had told me Thal

they would pny for his consult, but would not pay (or

nothing arse.

Q, But Ilk your understanding eventually all of ilwas

paid Uxough yoty redemption?

A. Y¢s, adlerl sued them.

Q. You're still curcently treating with Ihcm, right?

A Yes.

Q. When was Ihcs 12st Ihne you saw them?

A, January.

Q. This yeaft

A. YCs. I seen him in January and I seen my pain

management doctor, Dr. Hall, in February.

Q. What day in February?

A. The 6U~. 1 believe.

Q. Do you have any appointments Io sce them in the future?

~. YPs.

Q. Do you know when Ihose are?

A. 1 can tail you. M2rch a0lh Ior Dc Kornblum and Dr.

Halt, 1 am due to see her on tilarcli 101h.

Q. Okay. Oakland Imaging Diagnostic Center. did They 
pisl

do an MRI or somelhinc~ like Ihafl

A. Yes.

j :.

i .

i
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- O. Do ycu knouv when That was?

•~ A, April sometime of 201A.

Q. The ConceMra in Fuser you menlloned you went to a

couple days alter the accident or Ilse day after the

•~ accident, ric~hl?

A. Correct.

Q. plow long did you see Them?

A. I want !o say three weeks.

Q. DId anyone refer you Io them?

~" A. My boss told me to go there.

~ ~ Q, Whal about the Concenlra in Warren?

~" A. 1 have no idea. I've never been (here. I'm sorry.

~ ~' The Warren locution is Dr. Belli. He's the Concentra

~ ~ speciallsl that I was sent to from the i4 Milo

"~ ~ loralion.

~ ti p, And would That time be in Uie ~hree•week period Iha~

~'~ you tre~tetl wilB Concenlra?

~ re A. No.

a ry Q. How long did you treat with Iho Warren one?

"~ A. From, I don't know, the first week of March maybe,

~ second week. It was like second weok of March and 1

-- stayed with them until I weM to go see Dr. Kombhun in

•'•~ August.

'~ D. Since going to see Dr. Kornblum in August, did you sea

~`~ any other physician other Than Dr. Kornbfum's office?

Page 6~]

.s -Therapy?

A. Mendelson Komblmn Physical Therapy.

Q. Okay. So they handle it III in-house?

A. Yes.

a Q. St, John Macomb, is that where your surgery occurred?

- A. My surgeries, yes.

-~ MR. BARA77A: 1 don't know i(you're ay.-are,

s Mc Steiner. I thought t mentioned that she had a

recent fusion.

~o MR. STEINER: ! think yrou mentioned that,

i~~ yeah. That sounds (amilfar.

x:: iviR. BARATTA: That's why she's not in PT.

~3 BY MR. STEINER:

1~ Q. Okay. LeCs talk about those surgeries. The Ors[

~'~ one, who performed the first one?

!4 A. MadinKurnblum.

~~ Q. Did he perform the second one, too?

~p A. Yes, he did.

try Q. When did the first one c~ccuR

%~Q A. He also did a third one.

za Q, Okay.

-- A. The Orsl one was April 291h, 2015.

%'~ Q. So you mentioned you s~aned seeing him in August 2074.

=~ What did he do In between Augusl201A and Apri12015?

J~~ MR.BARATTA: What did who do?

Page 63

A. Between Concenira and Or. Kornblum? No. I don't

believe so.

a p, What abou! aNer you first saw 4r. Kornblum's o8ice,

~~ did you ever see another physician?

A. I've ac1u211y Seen severi~I. 71iey were like lhin~s

that — 
__. _. __ _ _...

• 4. Through the fnsur~nce company?

A, Yes, the insurance, IMEs or whatever They were.

Q. Right. Other Than those, did you po visit any ~lher

'•^ physician?

! ~ A. No.

~' Q. Pure Hu<illhy Back, when did you first start Treatment

~ ~ (here?

A. 7h21 was through Concentra.

• ~ Q, So between the lime of lli¢ incident and Boeing Dr.

Kornblum, you Treated at Pure Healthy B:~ck?

q, ves. and al Flex Therapy or wh2tevar Thal place was.

.. Q, Okay. po you still do physical ihcrnpy through Or.

• Komhtum?

A. No.

Q. So since you started seeing Dc Kornbium, he hasn't had

you tlo any physical therapy?

h. Oh. no. 1've IiaO physical therapy. Pm just not doing

• ~ arty riyhl nrnv.

Q. Okay.- Who did Dr. Komblum refer you to lot physic2l

Page 65

1 BY Mft. STEINER;

2 Q. The doctor and you.

MR. BARATTA: In reference to treatment for

A flP.f~

MR. STEINER: Right.

°: THE WITNESS: NoCmuch: I would go see him

'~ - every couple of months. 1 was seeing Ur. I~lall every

~ a month for pain management.

~ BY MR.S7EINER:

Q. What did Dr. Halt do for you in (hose couple months,

'." every couple months?III

'= A. I see her every month. She's pain management. That's

~ ~~ ~.vhere I have la c~el my pain medication from.

j ~'• Q. So she would just Vrescribe you pain pills like Norco?

~ ! ~ A.

~̀

Yes.

~ ~ Q. And the other ones that we talked about earlier?

.. A. Yes. the G~bapentin.

Q. DiJ she do anything else?

• A. No. that's all. Slie's a pain doctor, Actually, I'll

i
take that back. Slie did. She gavC nle injeGliOnS.

did have insertions. The steroid whatever kinJ of

... injections, f had Three of those ~Nilh Dr. Hall.

O. Oo you know when those occurred?

q. 1 don't remember. It was last year.

Q. Was it before or --

17 (Ua7es 62 to 65)
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A. II was alter my second surgery.

Q. Do you know ~vha[ Dr. Komblum did in your first

surgery?

A. My first surgery, he went through my back and it was

supposed to be a couple of pins and that kintl of Ihin[~.

When he got in (hero, it was not quite as tie

anticipated and 1 ended up getting a couple v( lilanlum

rods or whatever put in (hero.

Q. Oo you have any idea I( those rods will need fo be

removad at some point?

MR. BARATTl~: Objection; foundation.

7HE WITNESS: They'lf never be removed.

BY MR. S7EINER:

Q. Did you get t~ sacond opinion before going through with

That surgery?

A. No.

Q, How long ~vete you in the hospital after that lirsl

surgery?

A. My surgery was on the Wednesday and I believe 1 left

tnero Fritlay, two days.

Q. Following Ih~t surgery, how often would you follow up

with Dr. Kornblum?

A. Foilowine~ (hat surgery, I had another surgery the

following week.

Q. Okay. Was that planned?

Page Gf3

a couple days, went back (or a coupic of days, so

-~ believe it was like two weeks a(ler.

Q. And how many appointments have you had with Dr.

Kornblum since Ihat second surc~e~y?

A. Approximately 10.

~ Q. Is it like once Query couple monitis or samelliing like.

'~ that?

A. Yes. Sometimes him, somellmes his PA. I don'! always

Q see hfm.

~ _~ Q. And then did he schedule you for physical therapy at

~t Ihattime?

~ ~'- A. My physical therapy was slx months after my second

i~ surgery is whaq I started.

~ D. Mow long were you in physical Therapy (or?

! ~ A. I waM to say Tike two months.

~ y Q. Then following that, did you Just continue to see Dr.

~ ~ Hall for the pain management?

~ ~~ A. No, IWe never been oble to slop geltin~ p2in

t' management.

1 ~~ Q. I understand. I'm saying after your physical therapy

=~ was completed after Those couple months, what did you

• = do?

"~~ A. We had to stop physical therapy. It was never really

• ~ compteled because of the pain Level Thal i wTs in.

?5 Q. So from about eight months attar your second surgery,
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A. Yes. II was my second surgery.

Q. Ohay. And Dc Komblum performed that, riyht7

A. Yes.

Q. And what did he do in ihaE surgery?

A. Actually, ~ had hvo surgeons there. I had a general

surgeon wlio was Dr. Harris 1 believe Ids name is. They

want Through my stomach and attached more bars, so Or

Harris ended up having to move everything out of the

way and Or. Kornblum did his thing on my back.

Q. So Thal ~roas installing more rods in your hack?

A. Yes, more hardware.

O. How iorx~ were you in the hospital following Thal

surgery?

A. I went in on AAay 6th for the surgery and (believe Thal

was a Wednesday, So I think I didn't gel out until

SaWrday on Thal one, so that wns Three days.

Excuse me one secontl.

(Discussion off the record.)

BY MR. S7EINER:

R. How long did you follow op with Or. Kornblum aRer that

surc,76ry?

A. I Uelieve it Has Iwo weeks. He w2nteJ lu see me in twu

w¢eks. Since boU~ surgeries were only 2 meek apart

from etch plher, you know, it was tike I re311y went

~iad the surgery. stayed There a couple days. came home
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you slopp6d treatment until yuu! third surgery; is that

fight?

A. Correct.

Q, 'When was your lh~rd surgery?

A. Decembor2lstof2016.

Q. And Dr. Kornblum performed that surgery?

A. He did.

Q. What did he do?

A. I call it rad~ng wings. He extenJoJ ibe mural burs la

(use •-

Q. To fuse these •-

A. The vertebrae, yes.

Q. Oid Dr. Komblum mention whether or ~wi he thought thn

surgery after the second sur~erywas success(id?

A. - He Lett that the surgery went wail and we v~outd havo to

wait to seo how 1 recovered.

Q. Okay. Has Dr. Kornblum expressed that he believsd This

lbircl surgery went well as well?

A. He's very I~~ppy with the ~hirJ surgery. yev.

Q. Has your pain gotten halter Since you ve c~on~s Through

these surgeries?

A. Eventually, yes.

Q. Are you required louse crutches. a brace, walker.

anyUiinc~ like Ih2t?

tl. I have a brace ~~ home anq t also have ~- Pm not sure
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what iCs-called, bul iPs a bone sGmulalor Ihnt

have to wear every day lur 30 minutes. It's like a

battery oparated unit.

Q. Bul you don't use any walking aids, right?

A. No.

Q. What is your back brace called, iCyou know?

A, IPs a back btsce. It has metal rods in there. Ifs a

black, heavy-duty orino back brace.

Q. Where did you c~¢t il?

A. Tho supply More. 1 had to oc o in there and get

measurad for il.

MR. BARATTA: Binson's.

THE WITNESS: Binson's.

BY MR. STEINER:

Q. Was that prescribed to you by Dt. Kamblum?

A. Yes.

Q. How open do you wear it?

A. When I need lo.

q. Flow oxen is Thal?

A. Depends on what I'm doing. Sometimes 1 don't have to

wear it at all and if I'm doing my housework, then yes,

do il, you know, to try and keep my back still.

Q. So iCs as needed?

A, Yes.

Q. pid Dr. Kornblum prescribe that bone s~imuiator?
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A. Y¢s.

Q. Where dtd you gel that?

A. His o((Ice.

R. And do you hove any idea what that does?

A. Ifs supposed to stimulate bone growth.

Q: Okay.- Doyou still use it?

A. Every day For 30 minutes.

Q. When did you first start using il?

A. Thfee weeks after my third surgery.

Q. So recently?

A. Yes. in January.

q. Have you ever heard that you've had adhrilis in your

back before?

A. Yes.

D. And when is the first lime you heard That?

A. Or. Selfi Told me when 1 had Ibe MRI done.

Q. Whenv✓asthat7
A. Rprii.

AAR. I3ARAT7A: Asked and answered. Go a6cad.

THE V'JITNESS: April 012015. I'm sorry.

2019-

BY PAR. STEINER:

Q. Has any doctor roltl you Ural you've hid degener3live

conditions?

A. Yes. Uc B~elti anU Dr. KombWm.

P<:ge ~Z

~~ Q. Being a waitress, you mentioned that you had to bend

~. over and carry heavy objects, ~iglil?

7~. I dldn'I mention that i bent nver, but yes, 1 do carry

five, six plates on my arm which londs to be heavy.

Q. Did you ever have problems with your back before?

•~ A. Of course. My back ached. I'm on my (eel all day for

'+ six to eight hours.

• Q. How long had that been a problem?

y A. I'm 56, so I've had Three children, I'vo had backaches

~~° tar 20 years, nothing that has kept me from working.

i ~ Q. Has any doctor told you That you are permanCnfly

~= disabled from workinc~l

~ ~ MR. BARA77A: Objection; asked and answered.

~~ She testified regarding applying for and being graNed

~ s Orst time Soclal Security Disability.

~ ti THE WITNESS: i JIrQaJy answered ii so --

~"~ DY tv1R. STEINER:

i~ Q. So it's your understanding that you cannot work?

t;. MR. BARAITA: - Asked and answered.

~.i~ Go ahead. Donna, you can answer.

-' ~ THE VYITNESS: At this time, the doUors have

t- stated That I am unable to worn due to my back

• • condition.

~•i BY MR. STEtNER:

zs q, Do you believe you'll be abte to work in the future?
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A. That's the fuluro. I have no idea whaPs golnc~ to

happen tomorrotiv. I only know whets happening now, so

no.

Q. Are you optimistic that you might be able to work

again?

MR.-BARATTA:- Objecllon; relevance.

You can answer, Donna.

THE WITNC•SS: My income is X615 a mmith. Do

you think I would like la go back to work? Yes.

BY MR. STEINER:

Q. Did you ever lake any pain medicolion for any reason

be(Ore This ~ccidenl?

A. Nope. Occasional Motrin,

Q. Any prescription?

A. No.

Q. Prior to This inrident, did you ever have any problems

with your back Thal required medical treatment?

A. NUVe~

Q. Any pflin that we haven'! already discussed in your

back?

A. No.

O, On the dale o(this incident, were ~ro~ tmating (or any

meUiC.~I conditions?

A. No.

O, On the dale of This incident. were you taking any
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medication?

!4. No.

Q. Presenity, are you doing anything other Than medication

to alleviate your pa6i?

Mft. BARA77A: Asked and answered. Slie wears

a back brace, she's got a TENS unit and she takes

Norco.

MR. STEINER' Okay, those are tittee things

that she slid mention.

BY MR. STEINER:

Q. Bul is Ih2ra anylhing Other than •-

A. My doctor doesn't want me to Jo anything al this lime

except heal.

Q. Okay. So noUiing else?

A. No,

Q. Do you recall any parOcular incident after This fall

Thal aggravated the pain in your lrackT

A, Evorylhing I do ac~gravatos the pain in my back.

Q. Llke what type of activity?

A. Standing, walking, silting, sleeping, bending. It's

constant pain every day.

Q, Afler this incident, did you ever have a sl(p and (a~17

A. Nope.

Q. Any automobile accidents after?

A. Nope.

page 75

Q. Any visits•to the emerflency room other (han related to

this incident atlCr the accident?

A. I've actually been to urgent care since this accident.

Q. For what?

N. I had an infected tooth that required antibiotics and

that was a week ago Friday, so whatever date that was.

Q. What urgent care was it?

A. Roseville Urgent Care.

Q. After Ihis Incident, have you done any surgeries

unrelated to this incident?

A. Nope.

Q. Have you evefvisiled a chiropractor?

A. Once.

Q. When?

A. Le Cs see. My son is 33, so 33 years ago.

Q. Do you remember ~vho That was lhrough9

A. A thlroptdtlor That was on Ten tvlile 2nd I-99 in

Eastpoinle.

MR. BARATTA: Lupo.

THE WITNESS: No. Nowickl of 5ornelhinq tike

Ihat in the strip mall rtghi (here.

BY MR. STF_INER:

Q, Before this incident. had you had a slip and fall?

A. No.

Q, Before this inGdenl. hatl you had an automobile

i
I.'ay~ 7(i

~ accident?

E A. No.

i =i Q. Before This incident, had you been hospilalizeJ (or any

~ ~ reason other than (or your children?

i '> A. Yes, I had a Iaparoscopy and i had a partial

~~ hysterectomy.

Q. WhaPs a laparoscopy?

A. It's where they go through your naval with a scope and

i
check it out to see what Heads to be done.

' i Q. What was Ihat in relation lo?

~ ~ A. I had endomelriosis.

~ !? q, When waslhat?

~ ~ A. It acWally started in Iike'fl6,'~J7, the pains all

~ ~~ started.

i ~~ Q. Whathospilal?

~ ~ A. Si. John Morass. So actually, you know what, lhaPs

a ~ when I went to SI. John Moross.

? 3 Q. Before this incident, did you ever See a physical

~" therapist?

%{~ A. Yes, when !injured my shoulder in 2000, I seen the

'i Concent~aphysical--

%~ Q. Any other incident?

~~~ A. Not that I can recall.

'+ Q. Before this incident, did you ever have an MRf, CT

ss scan, anything like that?

Page 77

A. No.

Q, Have we pretty much covereJ a0 yourtrealment for

after the accident?

A. I believe so. Everyrthin~ eras pretty much done and

ordered Uttough Concentra or through Mendelson Kornblum

and 2 couple of vlstlS to Dr. Panlhanji.

MR. STFINER: Lel me just coo lhrouc~h my notes

real quick off the record. I Ihlnk I'm j~sl about

done.

(Short recess.)

BY MR. S7EINER:

Q. Before tl~e inciUcnt, did you hnve any hobbies.

2ctivilies, sluff you Ilketl to enjo/~

A. Of course.

Q. What types o(sluff H~ouW you do7

A. I was actually on a bowling team ~vilh a couple of the

~iAs (mm work. II hndn'1 been for a rouple of yr, rs

bec~~sc ev¢ryboUy just kind of stoppetl .venting to go.

i used In coo dancing. AAy grandsons -• 1 h2ve nine

yrandchiid~en. So three of my grantlsons play socre:.

so I mean we always usetl In Screw arot~nJ ~viU~ the

soccer ball.

Al the Ume of [he incident, I lied 6vin

~ranJcfaughlers that were a year odd that I was

responsible to lake care o(iliem U~at I cpulUn'1 even

20 {C~g2s ~/9 to 77)
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~ ~o Ih~t berayse I coidJn 1 lift up anylhin~. II was

- like 1 couldn't do nolliing. All the lime. "N~no.

~~ came" -- "I can't come.." 'Tana, come" -- "No, I can t

do Ih~l either."

Q. With respect lo.the bowling, lead it been a couple years

~~ before lhls incident chat you -•

A. Yes.

Q. So with respeG to the dancing, ho~v often did you go

-• dandng before this incide~ri?

~ ~ A. I acluaUy i~adn'1 been for probably a couple v(years

~ • either, you know. Bul it's all Ihings that t can't do

t' anymoro. I can't wear high Feels. I wore three,

3 four-inch high heels all the time, so now if 1 dress to

1•~ g0 enywliere, I have to wear (I ts because I can't even

~̀  dresscorreclly.

i'= Q. [artier, you mentioned that you do baby-sit one of your

i"% grandchiltlren al (east every day, ~ic~ht?

'-' A. Yes. Weil, three, four times a week depending on what

~=' the mom and dad's schedule is.

•• • Q. Okay. Is that to accommodate a work schedule or

't something like Thal?

~~- A. Yes. Niy son and his fiance work.

•̂J Q. Do they pay you or anything?

"s A. No. Ifs my granAson. Oo Ihuy pay me? No.

a~ MR. BARAT7A: She should pay them.

Page 79

~ THE W17NESS: Cor~ecL Because 1 go to (heir z

house. '-'

~

j BYMR.STEINER:

Q. Okay. And you still see the other grandchildren as i a

•~ well? ~

~ A: Yeah alI theiime~ I have a great-grandchild coming ~ t

nextmonih. '~

Q. Congr2lulalions. ~

~

~• A So we'll have another baby in the fairdty. `'

'~~ MR. STEINER: CongraR~~alions. Thank you. I ~^

~ ~ Thal is III I have. i ~

~ = EXAMINATIOPI BY MR. G~BEI: ~ i

Q. My name is Steve Gabel. 1 represem T&J Landscaping ~ y 3

and I'm doing Io ask you some questions about rho ~ ~ ~~

• • incident we're here for today. Same ground «tles 1 ~

• • npply. Okay1 You have to answer out loud which I'm

going to ask you to answer out loud. Okay? 1

A. Okiiy.

- ~ Q. All the other 9mund rules AAr. Steiner discussed with

• you apply to me as cell. Ok2y? ~ .

- ~ k. Okay.

.. Q, ~Nle just look a break tot a second. Oo you need to lake
i

another break belore we yo aheaJ? ! --

A. I actually do.

... (Short recess.) ..

Pacte 90

MR. GABEI: We're back on the record.

~~ (3Y MR. GAF36L:

3 Q, Nla'2m, I'm doing to jump around 2 IitUe bil because

Mr. Slei+ier asked a Iot of quQstions and I'm poinc~ to

'~, ~ do my best not to go over (hose questions. I may, but

~. - I'm c~oinq to do my best not Io do lha4 Okay? VVhal is

'. '~ your weight currently?

~', - A. Right now?

• Q. Yes.

~ ~~ A. 163.

x i O. Antl as I understand il, it was around fhe 140s or so

~~, +- around the lime of the incident, right?

~I ~' A. Correct.

~ ~~ Q. For whatever you posted on social media, we're going to

~S ask you please du not delete Iha! and wo may follow up

~ < w(lh your allomey, but whntover it was. commentary you

I x' mentioned, Ihose photos, just leave it there.

~= A. No photos just --

~, ~ ̂  Q. Thonk you. Oo you do Twitter?

ao A. No.

-i Q. Po you do Instagram?

- A. No. 1 can barely do Facebook.

=~ Q. Ail right. So you mentioned this chiropractor who was

=ry in Easlpointe. Is lfial the arty chiropractof you would

'~ have seen in the last 20, 25, 30 years?

Page II1

A. in the last 34 years and That was Ne only time. it

was 3A years ago.

Q. Was it one visit of a series o(visits?

A. I Believe 1 went about five limos.

Q. You 1e11 us, what was the condition you went there for?

--A_ --When I had my middle son, i-had-an epidural and ~ was

just to the pant when I came out of the hospital, my

friend, because my Oack was aching and •-

C}. So you're pointing to your Iow beck?

A. Yes.

Q. Naas trial what you complained about (or the live visi~s?

A. Yes.

Q. So opidural is Typically ~n injection into the low back

area to decrec+se ptin, so you have your hand on the low

back?

A. Correct.

Q. And th~l'e. the area you complained abool?

A. I'm just standing here.

Q. I ~ndersland Out Ibal's the area you comp{ainod

about, wrrecl?

A. Yes.

Q. Tv the CturopraciOf?

A. Yes.

Q. What did he do. m~nippl~le she back in scone way?

k. Yes.
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Q. Now did ha do that?

A. He had taken x-rays and then he pid me on the beJ thing

anU aJjusteJ my spine 1 guess.

Q. Uid he give you a diagnosis?

A. No.

Q, ~Vhal were the pharmacies you went to prior to This

incident? I know you mentioned a few, but I'm e~oinc~

back in time in the five years before This inciUen4

A. Five years before the incident?

Q. Correct

A. I really was never sick. I can recall one visit whero

1 had an upper respiratory infection.

Q. Just tell me.lhe name of the pharmacy, Oie name of the

place you went to, the establishment.

A. I would have to Say Walgreens at 12 Mile and H2rper

because that was closest to my home.

Q. On 12 Mite?

A. Yes. Il sits right on lh¢ corner.

4. Near HarpeR

A, On Harper.

d. I identify these by sUeet and cross street and city,

sa that's what I'm going to Jo. On 12 Ntile, correct?

A. Yes.

Q. Near HarpeR

A. Sir, ft's on Harper. It sits right on the comer.

A

n
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Q. Correct, In the five years beforo.

- A. No.

~ •t

Q. Any pain meUicalions you tilled at these Iwo locations

A. No.

Q. -- you have to let me linisb the question -- in the

five years before?

~ ~ A. No.

Q. Are you right or left-handed?

{ `~ A. Right, but I do use my Ieft.

~ ~ Q. f3u! you're right-hand dominant9

~%~ A. Yes.

~ ~:~ Q. Prior to this incident, had you seen a psychoioc~isf,

j ~ ~ psychiatrist or social worker?

f ~': A. No.

•~'~ Q. As I understand from your records, you smoke

~'7 cigarettes.

a^ A. I do.

j Q. And one record said you smoked ZO cigarettes. Is dial

'~~ per day?

~. A Yes..

"= Q. And you tell me. 1 don't know. Is chat equivalent to

~~ one pack per day or more?

=~~ A. Yes,

Q. One pack per d2y?

~ Page 85

Q. Al the corner. Whai's ilia city?

A. SLCIairShores.

p. Is Ihete another one you went to besides that location?

A. I would have to say CVS that sits on -• IPs on Harper

by 73 Mitre Road.

Q. Again, what city is that, St, Clair Shwas?

A. Ves. .

Q. Was there another one besides these two loc2tions you

just mentioned?

A. Prior to the incident?

d. Ycss, in the Ilve years or so.

A. I Uon'1 believe so.

q. You mentioned you would coo to Kroger 1 think after this

inciJent. Oid you ever go to a Kroger pharmacy vefore

this incident?

A. Na

(Discussion off the record.)

BY MR. GABEI:

Q. So were there ;lny other pharmacies other Ihan the two

you Ia~d me about in the five years bebre Iht

incident?

A. I don'I bQlieve so. no.

(~. lJid you have an existing stanUin~ prescrip~ion.

refillable prescription al Ihese two places?

A. Prior 10 the incident?

3

n

z

to

s-

s:

A. Yes.

Q. Has any doctor told you that you should not do that

because iCs generally not good for you, reduces the

amount of oxygen in your bloodstream?

A. Yes.

Q. Oid a doctor tell you Ihat Il reduces the amount of

oxygen in your bloodstream That could inhibit healing?

A. Yes. But --

Q. Hold on. So do you today slfll smoke cigarettes?

A. 1 do.

Q. Is it the same amount, one pack per day?

A. Depends on what I'm doing.

Q. How often do you smoke one pack per day'>

MIS. BARNTTA: Since when?

BY MR. GAB[L:

Q. Currently, how often do you smoke one pack per day`!

A. Probably every day.

Q. Okay. Are you undecany -- strike chat.

8elore This incident, in the five yeas

before, were you under 2ny written medical

restrictions?

A. No.

Q. Oid you have any medical restrictions on your d~iver'S

license?

A. No.i

2Z (L''dCfES SZ L'O ~iJ)

~...: 
• 'S m - iransonrcporiing.rom

~
"\
1

}--(

a
d

O \ 1

1--~

N p
O N

J 0

~l ~

W W
N r.'.̀
0 w

l--~1

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000266a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



l

Donna Livings

2/22/2017

e
.~

~~

t t

i_

i ~

..~

IH

_•~

!7d C)E_ Y56

Q. Ditl you have correCUve lenses stated on your driver s

license?

A. I don't believe so.

Q. 8elore this inc(dent. you evero telling us aUout some of

the hobbies anA 1 know They were prior. You told us

about the bowling within five years prior. You told us

about tlancinc~ in the live years prior antl obviously

raring for /our ~r2ndchildren. Is there anything else

in the five years prior in 2tlUilion to working Iha1 you

would do?

A. I sew. I have a sewing machine, so !'m always making

things. In fact right now, I've just -- we Dave my

great-grandson's baby shower on this cominfl Sunday, so

I've done like the Ilower arrangements, but it lakes me

double Ole time. You know, if i want to paint my toes,

it takes m¢ Iwo hours because 1 h2ve to do a Tittle

bit, then slop.

Q. Soother than )tie sewing, Vu you think you Rind of

coverod whit your general hobbies were?

A. Yeah. I'm just a crafty kind of person, alv~ays have

been, makiny curtains and --

Q. I'm going to move toword the Incident now and again,

Mr. Steiner has asked you a lot of questions, so I'm

going !o jump arountl a fit!!e ~n th2! top(c. A~tus~!Iv,

prior to the incident, approximately one year before

i~fiyFi o0

~ Q. Did anybody dive you ~ diagnosis as In ~vhaf h~ppeneJ in

Thal inGi~Onl?

A. l didii t even go to the doctor.

Q: Hov did you get the air brace?

A. 1 had it. I have Three sons that played football,

soccer, wrestling. 1 have lots of stuff like Uk~l.

Q. So you didn't get a diagnosis because you didn't coo to

~ amedicatdoctof?

A. Correct.

:n Q, You didn't get any medico) lreaUnent br that; is Thal

11 true?

~~= A. No.

~:+ Q. ThaPs true?

~ ~~ A. Yes.

~ ̀ ~ Q. Did you have any -- was it the ri~jht or the IeH ankle?

ih A. Mylek.

i'~ Q. pid you have any instability of the left onklo

~ ~s continuing on over the course of the year after That

~~ occurred?

-~ A No, (t did nothing, Just onbmised aril t was good to

"~ ~o.

.~ • Q. So it healed after several days because you used the

'3 air cast--

_~~ A. Yep.

is Q. You have to let me finish my question -• anJ then you

Page 87

the irrciAent, ditl you have o slip and fall in the ~ ~

parking bt that we have been talking ~boul here? ~

A. It wasn't a slip anA fall per se. Il was I slipped. 3

Q. You slipped, but you did not fall? '~

A. Right. 5

Q. Was this in the parking Iol we havr, bean_taikinc~ about?

~ . . .

b

A. Correct ~.

Q. Were you exiling a vehicle?

A. Yes. ,

4. lNere you out of the vehicle? ~ ~"

A. Yes. j ~ ~

Q. ~Nas it in the wintertime? I !^

A. Yes. ~ '•'

~Q. Oitl you catch yourself on sornothing so Ih3l you didn't ~ ~~

need to fail? ~ -~~

A. My door. the car door.

Q. Did you hurt 8nylhing ~s A reStdi of that? ~

A. Nly ankle. 1

Q. As 1 unAetsland. the -ankle hurt for a couple o(d8ys or

a couple of weeks was i[? J

,~;. 1 diciii 1 work for about Three days. ~ ~•

Q. Did you ronlinue to have an ankle problem aftef IhaR ~ --

A. No. -I wore an air brace In work for several tl~ys ~

because my ankle anJ my whole fool was just black where i

1 had ht~ it o~~ ~»y car. ~

Page 89

were okay in your opinion?

A. Yes. It took a week Io 70 days for (ho swelling, the

black and blue to go down.

Q. When That happened, did you feel any problems in your

back at all?

A. No.

Q. Oo you recall when you had the last name McMillen

liavin~ an incidental Meijer?

A. An incident at Meijer?

_Q. Did you ever fall ai a Meijer Iocaiion?

A. No.

Q. You did not fall and hurt your armor fall o~ hurt

yourself in any way a! a Meijer?

A. No.

D. Okay. Whe~i was it you were married to Mt. McMillan?

A. We got married February 74th of'97.

Q. And Olen you gave us the enU date. I apologize. bVlien

was lfiai?

A. September 2000 I think.

Q. You Told us about a domestic violence incident and so

fm not going to panicularty ask about Ih<^.1, but wh~l

want to know is wcrr you hurt as a result of the

uicitlenl?

A. ~o.

p. You did na1 (all ~s a result of IhaFinridenl?

c3 (Paces 86 to L'•9)
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A. No.

Q. Did you hurl your back ~t all as ~ resuil of chat

incidenf9

A. No.

Q. What was Ibe dato of That agnin7

A. , The first week o(October of 2010.

D. Oid you have to seek any medical care and treatment as

a result o(fhal rnalter we just described?

A, No.

Q. Prior to Ihls incident, did you ever seek care anJ

treatment for drug or alcohol abuse?

A. No.

Q. So you said you arrived ~t the parking lot 5:50 a.m
.,

correct?

A, Yes.

Q. Now, had you evot spoken to anyone from T&J's

landscapiix~ prior to This incident?

A, Yes.

Q. When did you speak ~o anyone from T&J's?

A. They would come into the festauran~, so we'd give them

drinks or They would order food sometimes.

Q, Now, when you talked to them, would This just be social

121k?

A. Yes.

Q. You would not discuss the ins and outs of their work

zige 92

_t MR. BARATTA: Yuu mean last before lt~e tlatE

of incidenll

MR. GABS L• Correrl.

~ BY MR. GABEL:

Q. That was the question. last hefore the momaM o(lhe

E- incident. You do nol know th21, do you?

~ A. No.

~ Q. I want to ask you about the lighling. So at 5:5Dfl.m..

! was the sun still below the horizon?

1~ A. Yes, it was dark.

~~ Q. Il was not hvilight yet, correct?

1~ A. No.

t~ Q. ThaPscorrecl7

x~• A. Co~recl.

~ ~ Q. but you described some lights- Were (here any other

AG lights? Was li~ere Ilghl from any other source, ambient

Iighl, light from light posts al ail?

~e A. Justlhe--

~° MR. BARATTA: Other than the door light she

2~ tlescribed?

'~ MR. GABEL: Correct She slated that

already. 4 unders[ancl.

~ 8Y MR. GABEI:

~ 4. Mylhing in atldi0on to what you have said? Were there

2= any car lights, ambient light from light posts you

Page 93
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haven't mentioned?

A. The back window that is in the rear of the building,

some loan of night lic~hi came through that, but it

didn't go pas[ the window it that makes any sense. It

was just Illuminating the wLidow on the inside o! the

buildln9.

Q. Did you carry a IlashCighl with you or a little

personal light?

A. No.

Q. So there was enough Tight for you to navip~le from your

car if you walled to to fbe building? It wasn'I

totally black?

A. No, ll wasn t pitch black.

Q. I want to ask you about the conditions (hero al the

Gme of the incident right before you fell. Okay?

A. Yeah.

Q. You told us what you said ~Uout sn~v a~M its conJitio~t

heard IhaL I'm going to ask you a few other Ihi~igs.

Do you know exactly what the temperature was at Ih~l

time?

A. It ~~~as in the nefl2live numbers.

Q. Do you know whether it was 2bOve frrezing in the 24

hours before the incident?

A. It was not.

Q. Oo you know whether it had Wined al all in the three

z

a

c~cUvities, would you?

A. No.

Q. So Is it (air to say that you do not know the scope of

any vro~k they ware to do, if any, al ihls Iocalionl

A. No.

Q. Is that true, you wovlJ not know?

R. J would not know.

Q, If we were to ask you whether you knew when they did

any wcxk al all in Uie winter o(2073 to 2014, would

you know that exactly without guessing?

A. No.

Q. it we ~+rere ro ask the moans and mothods of the work and

exactly how They did it and what They did and who was

there, would you know anylhinc~ about these details

without yuessing?

A. No.

Q. You did rwl have arty aryreement with TdJ's, did you?

A. No. CovIJ i talk to my atlomey for one seconJ?

BAR. BARATTA: Sure "fhc:re s ~iq question.

(Short recess.}

~4R. GABEL: We're b~tk on the record.

flY MR. GABEL:

Q. You do not know ~3xacUy w)len T&J's would have last been

on the premises. would you?

A. I do nM k~ww.
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clays belore the incident?

A. i dodl rec~li.

Q. Du you know the exact amount of accumulation, if any,

o(water, not snow, but water In the three days beForo?

MR. BARATTA: Foundation.

MR. GA6El: Only iF she knows of course.

THE WITNESS: 1 don't know.

BY Mft. GABEL:

Q. Do you know the exact amount of accumulation of snow

without guessing wllhin the throe days before?

A. No.

Q. IF we were to ask you the minimum and maximum within

the Three days before, would you know that?

A. tJo.

Q. You provided some photos at some point during the

course of the litigation. Mr. Baratta was kind enough

to provide Il~ose. They're really dark. Do you know

the source where they are silting? Are They on a

phone? A dic~itai camera?

A. The reason why they are --

MR. OARATTA: Answer h(s qutssllon.

'fHE N/17NESS: i thought the question was --

okay.

6Y Mk. GABGI:

Q. Do you know the source? Are they on a digital camera,

n?~e 96

i n. No.

~. Q. Were they taken days later?

~~ A. They were taken monllis later.

~~ Q. So months later. Okay. What was the purpose of taking

•~ the photos it they were taken months later?

• A. Mr. Baratta asked me ff I had any pictures of the time

~ of the incitlent which a tlid not and rather than trying

9 to explain this wall, that wall, This window, I went

~̀ there at 5:50 in the morning and tried 10 shoot the

lu whole area with a different shot.

.~ ~ Q, So you were using it just forthe general descr(ption

~- of the area, correct?

~ ~+ A. Correct,

~ ~~ Q. AnU Then you had a list which descAbed things. Was

i5 the Ilst --what was the list about? Can you Describe

~ a lhal7

~'~ A. The lisp was shovAng where: exactly each plcWre was

-~~ located on the building and where my car was parked at

a y the time of the InciOem.

ao Q. Okay. It ditl not depict the condition at the time of

%.1 the ineicteM? Ilwasjust Io givQ some description to

~< Mr. Baratta and perhaps anybody else interested at e

2a later point in time?

"-~ A. Correct.

-5 Q. Ali right.

Page 95

on a phone or something else?

A. They were on my phone.

Q. Ara Iliey on the phone you curcenity have?

A. Not anymore.

p. Have you stored them on a computer, Uie ciuud or E-mail

anywhere?

A. No, I copied tliem, gave them to my attorney and Then - - --

deleted Them from my phone.

Q. So you copied Them. How would you copy them?

A. I sent it to I believe Wa~greens and 1 had copies made.

Q. Did you E-mail them to Wsalgreens?

A, i must have. t behove -• I didn't do it. I'm not

like reallylech savvy on that kind of stuff.

q. So who diA ih21 for you to get it to Waipreens?

A. 1 think my dau~hter•in•law 1 believe.

Q. Who is That? lMhaPs her name?

A. Jessic2.

Q. last name?

A. livings.

Q. Norr, why wotdd They appear dark? Op you know wdhoul

Vuassin~? If yai re ,yang to goes:, don't tell me.

They seem realty Jark.

R. Oecause ii was dark.

Q. 4Verc they taken Ih~ mominy of the incident, 5:50 a.m.

antl Slightly beyond? .

Page 97

~ MR. BARATTA: 1 believe the list was an index

•"• provided.

3 MR. 6ABEl: That's correct. Wa have that.

+ gel iha1.

BY MR. GABEI:

b Q. I'm iusl asking what it was and youYe answered that.

So Ibis inciJent was 2-21=14, correcl7

{ A, Correct.

-̀• Q. do you recall al all whether the temperature actually

~~ got up into the forties within the day of and the hvo

~ ~ days batore the incident?

~' A. 1 don't believe so. It may have, but I don't believe

13 SO.

~ •~ Q. All rich[. DO you even know whether it rose up as high

~ `•~ as 50 within the lime frame I described?

~ t A. Absolutely not.

Q. And when yov said that your interactions wilii T&J's

• would be about more social U~ings and nal the work they

• did, my question is alter the incident, is that also

•~ true, you cJi(1 not talk l0 7&J's about the work They did

- ~ after the incidem?

A. Correct. I've nCver seen them.

tv1R.8ARATTA: Since?

. • THE WITNESS: Yes. since the incident, I've

- never seen any o(them.
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BY MR. GABEL:

Q. And you haven'I spoken to them ellher, right?

A. Correct.

Q. Doas the name Tom Cararna~no sound familiar?

A. I think he might have been one of Iha delivery guys
.

Q. So you say delivery. What's the delivery, delivery f
or

what?

A. Food. I mean Caramagno's. I really don't know wlu+~

they delivered, but They were delivery peoplo.

MFt. BARAT7A: Do you know who Mr. Caramagno

is?

THE WITNESS: No.

BY MR. GABEL:

Q. If I was to esk you whether or not you know whether

he's with T8J's, woultl you know tha!?

A. No.

d. IF 1 was to ask you what Mr. Carama~no did or did no[

do ~ela6ve to This premises around February of 2014,

would you have any Idoa?

A. No.

Q. Oid you go to a gym before lliis incident?

A 1 had signed up at Ptanel fitness.

Q. When did you sign up there?

A 2011 January.

Q. Were you sllll going there as of 2014?

Page 99
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A. No.

Q. When utu you stopT

A. !t was a year membership and I really than I even ~o.

Q. So you slopped somewhere arountl January of 1D12 p
erhaps

et the latest?

A, Correct.

Q. OIA you go to any other gyms other Ihan what vas tal
ked

abou! in the five years prior to the incident?

h No.

q. So the Plflnet fitness was in what focation7

A. You can go to any location.

q. But the one you sipneU up at4

A. t t Mite antl Schoenherr. 11's YVarren 1 guess.

Q. Yov told us about the cataract surperias. one on each

eye. I gu¢ss, hvo surpones. Did you nave nny pco6l
ems

with your vision prior to the ineiJenl?

A. No. You know, I shWW proAOhiy Uackiri~ck w~ Ill:tl. II

wasn't that I had a pro6tem. 1 tlid oie2r cpMnrls, but

al some point in lime, my optometrist said I needed my

calaraci June.

q. Wliera did ynu gnl the contacts Irom?

A. 1 was 9ellinc~ them ~t Saro's Ciub in the ut~tumelry area.

Q. What lOcallon?

A. 13 M1ile. Roseville.

Q. Ohay. Ager Ihat incident you told me ahuul Uu ye.x

Page 100

x bclore this incident we're Here for today and what

.. we're here for today, did ynu have any discussions with

arryone at Grand Oimilre's or with anyone else afoul the

•~ condiUon~of the premises?

.~ A. We complained ali the time to Tom.

Q. Tom Chakani?

'~ A. Yes.

} Q. ThaPs the owner of the restaurant?

~̀ A. Yes, that the parking lot needed to be done correctly,

to you know. .

~ ~ Q. " And you donY know what he did or didn't do --

t^ A. I have no Ilea.

~a Q. -- with those comm¢nls you mada, do you?

~ Q - A. Some mornings our customers would do it (or us.

~ 5 Q. But you don't kao~v what Mr. Chakani did with That

2~ information you cave hlm?

~a Q. And you donY know whether anyone was a recipient of

~ •~ any of That commentory you made?

~ A. No.

2% MR. BARA77A: I don't understand the

•••• question.

.._ llY MR. GASEL•

:?+ Q. Meaning if you told Mr. Chakar9 what you thought about

?R the premises, you donY know whether ha gave that

Page 101

i information to orryo~e to do anything?

3 A. I don't know.

3 Q. Okay. Was it actively snowing al the Iime of the

~ incident?

'~ A. No. I don't balieve so.

Q. If I was to ask you the temperature al the Ume of the

'~ incident, would you know?

t~ A. No.

Q. Were you on Ume to start work that day?

~ ~ A. I was early.

~ ~ Q. You were catty. Okay. Which fool supped if you

i ~~ remember?

a ~ A. Which--

~ ~~ Q. So for the incident we're here for today. which fool

• •~ slipped; do you know?

~ ~ A. I don't recall.

• Q. Fbw did you come dowrepn the ground? Do you recoil

Ihal?

A. Slraghl on my lower back.

Q. And was the ground as you described packed down type

• ~ snov!?

A. Correct.

Q. When you calletl in to Ms. Burk, wfial did she do?

• A. Opened up the front door ;o let me in.

Q. Did you gel up wider your rnvn pgwer?

2Ci (Pages 9~ tc 101)
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A. i Uied to get op and it was just loo slippery, so 1

ended up goiny on my hands an0 knees across Utc parking

IoL

Q. So you trawled to what exactly?

A. The ~rrowbank, the building_

Q. Where you tell, there was no snowbank, ~+as there?

A. No.

Q. II was tlal as you described, correct?

A. Correct

Q: So there evas no EMS Iliel day, was Ihora?

A. No.

Q. Anei you did your shift, correct?

A. Yes. Yoa h2va glasses. Why don't you wear Ihem?

Q. TheYre actually not for readine~.

MR. BARATTA: You can't ask him any

questions.

MR. GAB~I: No, you know what? The lic~htin~

is low in here. I'm •• no complaints, I'm not

complaining.

THE WITNESS: They're siUirg righlthere.

Why isnl he wearing them?

MR. GABEL: ThaCs okay. I'm not

complaining. I'm Joing greet.

(Discussion of! the rocord.)

BY MR. GABEL:

Page 1.U3

q. So, ma'am, after the incident, did you see any

-• psychologist, psychiatrist or social worker?

•~ A. No.

n Q. And did you see any chiropractors after the incident?

~̀ A. No.

~~ Q. po you remember filling out fhe Social'Securily

'~ Disability form? The application you filf out, do you

'~ ~emembet tilling That thing out?

A. For Jisahility?

~ ~~ (~. Ves, your Social Security Disability.

a ~ A. Actually, 1 believe my attorney tilled that sluff out.

~" I Jusl went and signed il.

'- ~ Q. One of the first questions is ~vhy, you know, why are'

• ~ you apply'~ng. Do you know what yai said?

= A. I relerred to the slip antl fall, what had transpired

that day.

< Q. Since the incident. have you been diagnosed with any

new ilhiesses or diseases tba~ we haven! talked about?

• ~ A. No.

- Q. Since Uie incident. have you had any ne~v injuries That

~~ - w~ i~aven'l talked about?

A. No.

• ~ Q. Since the incident, have you done -- I'm going logo

over a couple U~ings you IoIJ us --any bowling at all?

A. No.

Pack :Lon

~ Q. Dance?

A, No.

~ Q. Seu✓7

a A. Yes.

5 Q. You still deal with your grancichiidren. ri~h1?

3 A. Yes. My kids, loo.

~ Q. Have you been on any vacatlons at III since (he

fl incident?

n. No.

1~~ Q. Have you gone up north at ail since the incident or to

I1 the west side of the stale?

x~ A. No.

~; Q. Flave you been to any maJor family events, anyweddings,

~ a anything Ilke thol since the incident?

~5 A. No, l don't Think sa.

~ fi Q. tVow, you said earlier under questioning Irom Mr.

-''f Steiner that you Thought ~ mirk might have comp by on

1g a Thursday, but then 1 think you said you were

-' 4 guessinfl. So were you guessing wllh Thal answer?

~~ A. Actually,no. 'fhursdaywasdelfveryd~y. We had

~i (tucks there every day.

=~ Q. So that may have been a delivery !ruck?

za A. I'm sure it was.

:•.a p. Now, youdonYknowwilhoulguessingwhelher~hatwasa

•~~~ T&J's vehicle, do you?

Page 105

~ A. Na

Q. You told Mr. Steiner about some of your conditions

prior to the Incident. Dld anyone ever use the word to

~ you "slenosis" pdoR

~~ A. No.

Q. But they did use the word "degenerative"? i think you

~~ talked to Mr: Steiner about that right?

~ A. Nol prior.

MR, BARA7TA: I think Ihal's what you

a~' testified lo.

BY MR. GABEL:

~' Q. Do you remember somebody telling you that?

~ ~ R. The (fps[ person to tell me that was Dr. Selfi.

' a Q. He told you he Nwught you had a degenerative type

~% condition,correct?

~~ A. Correct.

• Q..'Thal's fine. So ~t the parking bl when (he incident

• occurred. you said the snow was Oattened. How bid o~

• an area was That if you can tell us?

• - MR. BARA7TA The snov+?

• • BY MR. GA6EL:

-- Q. Let me be more specifir.. You said Thal, several times,

that the snow was Ilaltened. pushed down 1 chink was

your Nord.

A. YeS.

27 (F'~igca lU2 to lU5)
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Q. plow 61g of an area? Could you say in terms of yards,

(eet, portions o! a football field? Gould you Describe

that at all to us how big an area Ihat was arounJ you?

A. The area that I was walking in?

Q. ftighl, from the point where you fell where you

described it as Ilallened, how big an area was that?

Fl. If you look out that window, fl wos at least b Ihot

house.

Q. Can you describe that in (eet perhaps?

~. Like I said, ll was like 70 (eo1 to where I hncl to

walk --

MR. BARA7TA: You said 70 yards.

THE WITNESS: Did I spy 70 yards?

MR. BARATTA: You did.

THE WITNESS: Okay.

MR. BARATTA: Do you wan[ to chance that?

THE WITNESS: Yes. Il was like 70 feet

~f0fi1 --

BY MR. GABEL:

Q. !n any direction frorn you?

A. Nq trwn where -- where I got out of my carto where 1

had to enter, it was about 70 feet.

Q, So let me ask my question. From where your body ended

up, i(you wero 10 look around you, 70 feel in aIV

directions, is that what the condition was, Oallened

Page 107

type snow?

A. Not 70 feet ail around becouso there was a brick waif

behind me.

Q. Right. Other Than that?

A. Yes. f mean the whole complete area from lho driveway

coming in which was another 70, 80 leer to Iho 70 feet

that I had to go to the 1~J0 feet going along the

buildine~, everything was white, packed snow.

Q. Other than where there was a wall, correct?

A. Correct. There was a wall this way and the buiWinc~

walls, but Ihafs where the snow plows were alt --

snowplowed the snow up.

Q. Well, when you say snowplows plowed the snow up, Ihat

was beyond 70 tent, correct?

A. That was above the 70 feet against the buildings.

Q. But not where yuu fell?

A. Correct

Q. So can you tell me, were lhe~s any other medical care

providers other Than what you lolA Mr. Steiner since

the incident?

A. Everything that fie had done since the incident was

either 1hrou~h Conconlre or lhrouc~h Mendelson Kornbtum.

1 have nolhinc~ oulsicfe of Ihat Mher than my primary

care.

Q. But there s nothing else. right? There's no other

Yaoc :I.OS

place you went that we haven't discosseJ for care and

treatment?

A. i don 1 Uetieve so other Ilian the urgent care Ihat

vrznt l0 10 days ac~o.

Q. Tell us U~aL ~NhaPs that urgent c2re7

A, I had an in(eclfon.

'~ Q. Is that your

A. My tooth, yes.

Q. Okay. Oihor Than tli3t, as it relates to this incident,

i ̂ anything related to the back, were there any other

•~ ~ medic~t care providers that you haven't told us about.

~ =' anything else?

~~ A. No.

~ % D. Any other pharmacies that we haven't discussed?

t= A I don't believe so.

• ~ Q. So the CVS Ihal you told Mr. Steiner about after Ihfs

z'~ incident, can you tell me the street ll~at one is on?

•~+ A. ICs t1 Mile and Harper.

i`-' D. City?

A. Sf, Clair Shores.

"- ~ 4, And the Walc~reens you told him about, wfiat street is at

.... on?

=; A. There's one al 12 Mile and Harper.

- ~ Q. Wllal C'tty?

••• A. St. GairSho~es.

Page ].09

i q. fs ll~ere another oneT

A. I've gotten them at the Walgreens Uown here on Graliot.

~ Q. On Gratiot?

A. I think theta -•

'~ MR, BARATTA: Probably Clinton Township.

y THE WITNESS: Clioton7ownship.

"~ BY MR. GABE~:

< Q. On Gratiof. WhaPs the closest cross street?

'~ MR. BARATTA: Metro Parkway.

~t: gY Po1R. GABEL:

~ Q. Is ih~t correct?

•- A. N0.

~•s rtnR. BARA77A: Or 15 Mile Roatl?

ThIE WITNHSS Nq ICs ric~hl hr_re by the

•- hospital.

• ~ MR. BARATTA: So the hospital is up an

- Groesbeck antl Har~inglon.

- - THE WETNESS: So just like noAli of

•' Harriiiglon. Tha!'s like the only street that I know.

- 8Y MR. GAOEI:

- ~ Q. Is it on Gtatioi near Ht~ninylai?

~. Yos.

Q. Is That here in Mount G¢mens?

• ~ A. I believe tl's Clinton Township.

NIR. 6ARA7TA: I, fl GlAliOl 0! GfOCSheck?

ZII {pages 10~ to :.09)
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THE W~7NESS: No, ifs Gratiot right here.

MR. BARAT'I'A; Graliol antl Herrington, Thal is

probably Clinton Township.

DY MR. GA6CL:

Q. Any other Walgreens?

A. I don't think so.

Q. How about the Kroger, can you tell me the street that's

on?

A. Kroger, I've had two locations, one in Eastga~e

shopping center.

Q. What street is that, Gratiol?

A, Frgzho and Graiiot, yes.

Q. On Frazho7

A. No, just north of Frazho.

Q. So Graliot north of -- Gratiot near Frazho?

A. Correct.

Q. City?

A. I believe IPs Roseville.

Q. Are there any other pharmacies other than the ones

we've gone over all together?

A, i've gotten Norco al the Kroger in Farmington Nflis on

f 1 Mile and Middlebelt.

Q. 71 Mfle and Middlebelt in Farmington Hills?

A. Yes, Kroger.

Q. Where else?

Page ].1:1

A, 1lhink Ihal's it.

Q. Today, are you under any written medical restrictions?

A. Noi wri(ten. Verbal.

Q, Tell me what the verbal commentary is from your

doctors.

A. Noi to Iitt more than five pounds.

MR. BARAT7A: Are you all right?

MR. GABEI: Yeah. I don't have anything

else.

MR. BARATTA: Can we mark lliis7 I leave a law

questions.

DEPOSITION EXHIBIT i

WAS MARKED BY THE REPORTER

FOR IpENTIFICATION.

EXAMINATIpV 9Y MR. BARA77A:

Q. Mrs. Livings, I'm going io show you wht~Cs been markod

ps Deposition Exhibll 1 antl I think I'm doing to

concentrate on the bottom photograph on this page. Oo

you SE¢ that php10(Jfaph?

A. I dn.

Q. Do you recognize whaPs contained in lhTl?

A. Yes.

Q. YVhat is il?

A. The back waif of the property.

Q. Okay.

Pape 'L 12

A. And the build'nig al the back of the resta~rcant.

', Q. Is Thal where you loll?

A. U this area here, yes.

~{ Q. Ooes This picture [~eneralty depict lice area where you

- fell on February 21 st7

A. Yes.

', ~ Q. Okay. We see some bl2cklop or 2sphalt?

'', ~ -A. Yes.

Q. IF we go back to Fe6ruory 21st, 2014, looking al all

~ ~ the are2 of the asphalt in this bottom photograph, do

i A you recall whether it was snow covered as you tlesc~ibed

~= fic snow?

~3 A. Comple[elysnowcovered.

~a Q. So all Uie asphalt we see in this bottom photograph and

~ •• I guess lho top (or Iha[ matter because they're from

~ ?~ virtually Identical places, that would h2ve been

'~. ~~ covered in snow, cwrecl?

', a~~ n. co«~~~.
'~~ ~ ~ Q. You mentioned very early in the deposition when Mr.

•"~~ Steiner talked about the incident that you parked in

"~ the Orsi available spot. Can you describe what you

-' mean by that?

~ A. On 2 normal Jay?

=+ Q. No. On this day, this morning at 5:50 a.m., you

' =5 indicated you parked your car in the first available

^ ~ ~ Page 113

t

spot Do you racall that?

A. Correc4

Q. All right. Can you teti me what you meant by that?

A. From the wall here where the dumpster is,lhe dumpslcr

is behind this wall, so from That wall (hare, it was

one, two, three, I believe the tihh parking area was

where I parketl because one through lour wos a solid

snow mound up Io the wail.

U. Plnvi, when you say snow mound, are you larking obout

stock piles of snow tlxu a snowplow would push in the

backola btsomewhere?

A Yes.

Q. Okay. I want you to draw or delineate forme ,- let's

tIo it Ihis way so it's nice and easy.

A. Delineate?

Q. Btid choice of words. I'm sorry. I v~ant you to draw

for me a ~i1Ue reclan~le about this big where you

parked your car in the top pho~ugraph that monilny.

A. It would be right here.

D. Okay. Now, can you see the employee entrance door that

you wur~ heaJinc~ into Iha~ nwrning in looking at either

of These photographs?

A. No.

Q. Can you give me an approximate ide0 of where it is?

Just point with your finger.

29 (°ages 11~ to 11.3)
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P~~ge 11/

A. Back in here.

D. WoulA it be closer to this light-rolored Dock we see?

A. IPs behind lhnt (ruck.

Q. Okay. So the entrance would be somewhere behind 
This

li~hl•ruioied truck we see in Ilse pholoc~raph, the

vehicle that's on the left of the two that we can see?

A. Yes.

Q. fJl ric~h4 So then when you said 70 yards and you

changed it l0 70 feet, the distance Irom your car

approx(matoty to this door you're estimating is about

70 feel?

A. Yes, I lliink mayb¢ 70 (eel.

Q. You were on your way to work for your scheduled shift

that morning?

A. Yes.

Q. Is this the only entrance Ihet was available and open

for you to use that morning?

A. Yes, the employee entrance.

Q. Now, you descrlbeA I think one o(Ihese gentlemen w
ere

asking yoi~ to estimate the depth of the hard packed

snow that you described in your deposltlon, I Ihfnk

you said -- refresh me.

A. About six inches.

Q. Abdul six inches. Ofcey. Bul you also said that you

had seen or knew that T8J had been on the. premises and

L~dcje 115

plowed this lot wo see in Exhibit 1, correct?

A. Yes.

Q. So if you know --

MR, GASEL: Let me just object. 1 llfvik she

said she didn't krrow exactly when they wore last there.

MR. BARA77A: Right. 1 didn t mean to imply

she did (n my question.

BY MR. BARATTA:

Q. Just the fact lha~ They had plowed let's say some0me

prior to your incident in February of 2014, ware you

aware of ih2t7

A. Yes.

Q. The yuys would come in and ask (or a drink, maybe 
get

something In eat?

A. Yes.

Q. And in (he front of 201A, do you remember the snow
plow

guys coming in on more than one occasion?

A. No.

Q. Ov you have dny idea how (here cou10 be six inches deep

worth of snow in Uie lot if ~iey Ind plowed?

A. Okay. Prior to the inciJent?

Q. Thafs a baJ question. I'm trying to figure out how to

ask it.

The snow is cov~rinry the lot?

A. Yes.

i
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Q. The snow is six inches deep and il's hard pflcked. \Ay

question is it you know end only it you know, if

5oitieone had been in (here to plow the fol, how come the

snow was Thal deep?

A. When the lol was plowed, i1 was never plowed to the

ground and salted.

Q. I'm going to slop you there. When you say it was never

plowed down to the growxl, are you talking about

February of 2014 or are we talking about a different

time period?

A. Il was an accumulation over a time pe8od.

Q. p was a bad winter, right?

A. Correct,

Q. Record snow?

A. Yes.

Q. So ~o ahead.

A. Origimlly, Ilke when Iha snow first staAeU, they

plowed. Everything went up against the wall. Then the

snow would come, but they wouldn't come until. you

know,10:00 o'clode in the morning, so all of the cars

And ov¢rylhing comtn~ in would staA pnckinp the snow

down. So when they would tome to plgw, they would only

plawwhateverwasbrushed up, so the rest w2s --then

the next Nvo days, whenever it snowed again, i1 would

snow and cars are coming in aixl you kept pelting these

Page 1.17

~ ruts packing this SW(t dawn. They never scf2ped to

2 the bottom, so 1t just kept accumulating war time.

3 Q. So you're describing a flradual process over a course of

~ llie winter?

> A. Cofrect.

b Q. Thank you. Prior to your incident, are You aware of

~ anyone else slipping and falling in This tot that we

e see here in Exhibit 1?

A. Y¢s.

in Q. Who?

~i A. Onfebmary201N,7hursday.

~ ~ Q. The day beforo?

» A. Yas.

~~ Q. Who4

i 5 A. Dave, the owner's brother-In-law whu is a cook.

t~• Q, Okay.

i'+ A. He feU as he w2s entering Ilse builJiiu~.

.. Q. Oo you know i! Dive was Iwrl?

A. Ne hurt his elbow.

• Q. Qo you know if he sogqht medical treatment for Ihat?

R. I lave no idea.

- Q. Oid you talk to Oove ahaul his Slip antl tail?

A. Yes.

Q. what did Oave say to youl

A. He was pisseA. He was trying to open up the door and

30 (Yaiges _' 111 t:o 11 ii
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there was so much piles of mounds of snoyv around the

door, as he stepped oh it to go in the door, he ended

up going down.

Q. Are you aware of anyone else who slipped anJ fell in

this lot prior to your inddent during the winter of

2o,a~
A. Not prior.

Q. What about after your Incicleni?

A. After, on the 23rd, Sunday.

Q. O( February?

A. Yes.

Q. Okay.

A. Tom Chakani fell in the back parking lo[ on his way to

his vehiGe.

Q, Do you know ii lam was Injured?

A. 1 have no idea because I didn't work anymore. 1 didn't

see him.

Q. plow dId you hear about it then?

A, Dehra Buck told me.

Q. Do you know if Tom -- did I ask you if you know if Tom

was hurt?

A. Yes, you dtd, but I have no idea. She said he hurt his

arm.

Q. So brother and brother-in-law both hurt Their arm or

elbow you pointed lo?

Page 119

n

c

A. Yes.

Q. Do you know any of the facts surrounding Tom's fall?

A. Just Thal he slipped on the ice when he was going to

his car. There's more.

p. There are more people who fep?

A. The sair~e week.

Q. Go tihead. ~

A. I'm col sure if it's Tuesday or Wednesday --

q. Of the next week?

A. Y¢p. j

Q. Go ahead.

h. Maria Isaac.

Q. Who is that? ~

A. A server. Sho fell In the parking lot, bruised up all

her knees, black and blue where she went slraic~ht down i

on her knaes.

Q. How did you find out about Thal?
i

A. Debra Buck.

Q. Did Debra indicate whether or n01 this woman sought

medical Ue2lment? £

~1. I don'I think so, but she slid shoN Debra the bruises

vmere she fell outside and Tom was ac7ain Told he neeAed ~

salt uul (here because f~7aria was actually on the

sitlev+alk walking to her car when she tell. She like

slipp4d oQ the sidetivalk into the street.

Q. Are you aw~w of anygne else who slipped in This kit?

A. Thal Friday, a customer tell.

~~ Q. Was it in this lot we see here in Fxhibil 1?

+ A. She actually slipped -- they both slipped down in This

> area here.

Q. You're pointing to the left v(Ihe photos we see in

'f Exhibit l?

ti A. Yes.

D. Can you say that again?

~ ~ A. Yes,

~ ~ Q. No, your answer again. You were. We were lalkiny over

~~ ~ each other. I just want it cloar on the record. 7e11

~? me 2bout the circumstances of This lady falling fo the

.~~ teft of the Pbolo.

~ ̀ A. She was walking to her vehicle end she Slipped on the

~^ pavement and ended up going into lne road.

i'~ Q. And you heard about phis from?

~~ A. Debra Buck.

A^ Q. Any other slip and falls you're aware of on the

~~ property during Ihis winter?

=~ A. Acuslomer.

D. Another customer?

"a A. Yes, on that Friday.

s Q. And how Jid you obtain this intormolion?

-~ A. Debra Buck.

~~.._.r.__.—._......_..___

Page 121

i Q. Teti me what you understand about that.

A. That she had fell in the parking tot on her way to her

~ car in the actual parking lot.

n Q. Are we talking about two customers who fell to the left

=~ o(ihe photograph?

G A, One is the server. Maria works there. There was a

>̀ customer who fell, also; and it's my understanding that

!here was an incident report on Ihat for the customer

on the Friday.

• Q. Did you ever discuss with any of the Chakani brolliers

- ~ whether or not it was their obligation to remove snow

~- or de-ice the parking lot on These premises?

~ a A. He discussed with me.

Q. He being?

• - A. Tom.

~ - Q. Okay.

A. The way Thal the properly works is iCs broke up into

square footage. Each business has (heir own square

• leer. Mr. Sage's company takes care oLeverylhing in

the property. They do any repairs. IF there S a seever

.~• problem. They bring in the contractors. TI'S Their

- ~ - company Thal does the snav, the grass, all of That. He

pays (or all of Thal --

Q. Mr. Sage or Mr. Sage's company?

A. Yes. Mr. Sage's company.

~1 iP~~ges 11~ to 121)
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Q. Okay. Whal else did Mr. Cl~akani say a6ouf Ilial?

A. They receive, I believe, quarterly biliuig, maybe

six-month billing on whatever (heir square fnolac~o is

that they ere respun5ible toy and They pay Iha~

accorJingly.

Q. And what was the reoson That you were Discussing this

wilhMt. Chakoni?

A. Ha shows us leis business ail the time. He showed us

the actual biU and for Ihat paAicult~r one that 1 had

seed, the whole parking lot was blacklopped. So lie clot

his bililnc~ for chat portion of his squore footage

which was the whole orountl the building end in fact the

store next doa to Grand Dimitre's is also part of our

square footage. So he has to pay (or that little area,

also, but w¢ don'I have access io il. II's rented out.

MR. BARATTA: I don't have anything else.

7hankyou.

RE-EXAMINATION BY MR. STEINER:.

Q. Just a real quick follow-up. When was this discussion

with Tom Chakani regArding the busin¢ss model that he

had with Jim Sage?

A, Pm sorry. I don't undetstAnd the question.

Q. When was your discussion w11h Tom regarding this

business model where certain busin¢sses are responsible

for a certain square footage9

Page 123

A. All tixs time. I worked there for 10 years. There

really wasn't a bill that I didn't see or the girls

diJn 1 see. They were always left out on the bar area.

Q. Okay..But thafs you looking at bills. When was This

conversation Ih2t you had With Tom?

A. Whenever he had the blacktop put in.

Q. When was lhot?

A. A couple years before 1 wesn t workin~j there.

Q. SO it was prior to your tall by a couple years?

A. Yas.

Q. IPs your undersl2ndin~ Thal Grand Dimilre 5 would pay

for These services?

A. It was part of their lease agreement.

4. Artd do you have any idea the conteNs of Thal tease

agreement?

A, As far as I unJerstand, it was x 20-year lease ihTl

They have.

Q. But do you knew the leans n(who may Ue responsible 
for

WFIiII?

A. N0. 1 just -• nU, not specifically.

MR. BARATTA: Was your question dogs she know

whn~ the specifir, prq-raW allocation is for This

lend nl?

MR. STEINER: The temps of the lease

a~reamen! with this ten~nl.

P~~~G 1z~

t SY MR. S7EINER:

Q. Do you have any idea of the specific cornenls of that

agreement?

~ A. rt4y understanding fs it the hot water healer goes, if

~~ Ihere's a hole io Use roof, i(there's anylhing to do

with this specific building, Tom and Jamal Chahani look

uwre of Uiat inside Use buildiny. Anything Ihal was

outside o(the building, ~h¢y pald whatever Jim Sage

~̀ told Them they owed.

~9 Q. Did you ewer see that agreement?

~ A. Yes, (said I seen the bill.

~' Q. Not the bill,lhe agreement.

i a A. No. ICs not my business.

y ~~ Q. Okay. So when you say that's your understanding, it's

i 5 based on secondhand Knowledge Ihrougtti Tom?

~ ~ A. Il was based on the bill that he rece(ved (n the moil

z"~ from Sage Industries orwhe~ever •-Investments.

~r q, Right, iha! Tom paid?

~ ~ A. Yes, when he received the bill.

=n Q, I7o you know whether Tom ever Talked with TBJ, any

= t employeeS7 -

• • A. IF he happened fo be at the cash register whenever they

=~ came in, of course. hfe would lake their order and, you

'4 know, social conversation.

?> Q. ~o you know if he ever talked business with them? I(

Page 125

i you don't know, thaPs fine.

A. I don't know.

~ Q. I know we discussed following your complaint to Tom

That you didn't knowwhat Tom did with that

5 informa6ois,bulwhataboulwilhregardloanyollhese

fi other InGdents That Jessica Buck relayed to you, do

'~ you know what Tom dW evfih that information?

A. Her name is Debra.

Q. I'm sorry. Debra Ouck.

~ ~~ A. t ryst don't want you to gel mixed up. 1 have no idea

~t because I was not working a[ that Ilme.

~ ~ Q. Do you know it Debra Buck reported that to Tom?

i~ A. You v+o~ld have to ask her. No, l don't know.

~ ~ Q. And you cerininlywouldn't know i(Sflge Investment

'- ~ Group v+ould ever have notice of any of These incidents?

~ ~ A. Absolutely not.

~' Q. Okay. Oid yuu ever yo beak to Grand Dimitre's. I know

• • not as a waitress. but to go visit the premises

- following your injury?

- A. Yes.

• Q. How many iintes?

A. Evory dime i went to Concenlra. I woulJ have (v lake my

tlo-not-work slip Uack to Dintilre's because 1 was

d2y-lo-day. Originally, when t vient on the Saturday

the 22nd, they toW roe w came Uack WeUneSAay the 25th

32 (Pages 122 Cv 1~5)
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or whatever. Cm just e~uessing nn the dales. $o I had

to lake my initial report and dive it to my employer,

no work until Wednesday, Mien I'd coo back on Wednesday

2nd Ihey'd soy no work until Saturday anA Then I'd go

back on Sal~rday. So 1 mean 1 w~ s a day-to-day they

szid, you knovi, so Ihat's what we vient wilB.

Q. Was It not until Dr. Kornblum iha~ he recommendeA

Social Security Disability?

A. Or. Kornbtum did oat recommend --

Q. Vas it through Concenlra then? I'm sorry. 1 don't

recall.

MR. BARATTA: Wlial's your yueslion, who

recommended that she file for Social Security

Oisabifily?

MR. STEINER: Right.

THE WITNESS: My -- I'm trying to Think of

his name. Jason.

BY MR. STEINER:

Q. Jason who? Ym sorry.

A. 15n Trying to think. In August when 1 contacted

Concentra and 1 told them I waNed a second opinion.

The information that t was receiving from Concentra was

not going along with tfie pain. They kept saying

muscular, muscular and I'm IkQ Ihls Ic not muscular.

!n AuguSA I was threatened by Workmen's

k':,tac :1c3

going through I believe.

- BY MR. STHINER:

3 C]. Okay. Antl none of your prior physicians

A. I don't believe Concentra hid anything to do with it.

MR. STEINER: I Ihink Ihal's x111 have.

F Thinks.

RE-EXAMINATION BY MR. GA6[L:

~ Q. Ma'am, on Exhibit 1 Ihat yai were talking about, could

you put an X and a circle in the spot that you fell?

iu MR. BAt2A7TA: That's one of my two questions.

!.i BY tv1R. GABEL:

~~ ̂  Q. Could you do that?

z 3 A. Yeah. 1 would leave to say it was like •• like ~iylil

~ ~ here.

a ~ Q. And circle I1. Okay. 71wnk you. Good. So you were

~ e walking in the rectangle aver to Iha(spot, correct?

~'/ A. YeS.

~ ̂  Q, Okay. We talkeU before about T&J's and whether you

a:~ knew or didn't know when They were to come out. So you

-~~ don't know what would Idgger Them to come out, do you?

'~ A. No.

~•-~ Q. We talked about you Thought dial the snow was not

'~~j scraped down. You don't know whether or not TSJ's

2 y could Nava scraped down to this asphal6 do you.

-+ without guessing? 

___.____._________._....._.—_~._.__ 
P. aye 129

1 A. Can you repeat the question, please?

Q. Yas. You don't know whether T&J's could have scraped

down to the ground the snow, correct, wllhou! c~uessinc~?

~ A. The day of the incident, no, they would not.

s MR. BARATTA No, do you know whether or

not •- Iislen to hts question.

---'~ - --- -- 7HE-WITNESS:- I-know,-Ifs like-- - -

BY MR. GABEL:

Q. I'm ~alkin~ about the snow season of 2013 to 20 4 and

is ki the weeks leading up to your incident, do you know

•̀• whether T&J's coWd have scraped Uown to the ywunU

~ ~~ wilhau(guessing?

~ ~~ A. They could have, yes.

~ ~ Q. You're not a snowplow oper2lor. are you?

~ `-~ A. No.

~ ~~ Q. You don't know whether the blade would have been able

~o pet under the packed snow that you described, ho

yo~~
A. II would not leave been able lo, no.

Q. Il ovould not Irnva. Ok~fy.

.. q. No.

~... O. And you donY know whether or no! the (~cl Thal cars

had driven over the snow vrouid have impeded the blade,

right. Irom Joingdown to asphalt Ievel; correct?

a. correct.

Page 127

i Comp. They told me, "If you go see This other doctor.

.: your case could change as far as what we are willirrp to

a pay anymore." I said, "4o what yrou got to do because

have ro gel a second opinion.' So at That point is

when I contacted ran attorney, Jay Trucks R Assoc(a~es

~~ out of Clare, Michigan, and how I gel their name was

' - - just went on The-corttpulerlhet name popped up and

UiaCs who t talked to.

Alter talking to my attorney, Jason, I can't

:~? remember his I~st name. but ha said, "WhaCs going on?'

.. I told him. He said, "Why have you waited this long?"

... I said, 'I ditlnY even know I had a 28-day" -• I could

•- have went to another doctor 28 days oiler my incident.

• ~ f did not know that. So he was the one ~vho suggested 1

.. file.

:. Q. You also mentioned that you siorted visiting Dr.

KornUlum in August 2074, right?

A. Yes.

Q. V'/as fie the pne Ih~t made the recommendation to the

Sncinl Security Oisabili~y that you were disabled?

.. - MR. BARATTA: You mean was he the physician

.vho tesUtiod?

MR. STEINER: Right.

.. 7HE WITNC-SS: U~liirialely, his reports is vihal

was turned over to Sudal Sec~rily that IeJ to that

:33 (P<~c~es '126 tc 129)
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Q. And even assuming for the sake of discussion Thal the

blade got down to asphalt level, you recognise Thal

¢very bit of snow cannot be removed, correct?

A. Correct.

Q. Becfluse in Polichigan there's always resich~e of snow,

correct?

A. Cotrec6

Q. And even if Oiere's residue of snow, it can'become

packed again and become slippery? You unders~ancl that?

A. Correct.

Q. And you understand the temperature Ouctuation in

Michigan, even if the blade gets down !o asphalt level,

there can bo a rofreeze and a Sli{ipery condllion? You

know ?hot, correct?

A. Correct.

Q. Md again, as it relates to exoctly whet They did or

did not do in the winle~ of'2013.2014, you tlo no! know

vrhat T8J's did, correct?

A. Correct.

MR. GABC-L: Okay. No further questions.

MR. BARATTA: Mark Ihis, please, Exhibil2.

DEPOSITION EXHfe1T 2

WAS MAR!<FD BY'fFl[ R[PORI'Ef2

FOR IDL-NTIFICATION.

RE-EXAMINATION BY MR. 6.4RATTA:

Pace 'L32.

the square Footage indicateA, pro rata square feed, how

much They owed and what Iliey prepaki?

A. Yes.

Q. Oid Mr. Chakani ever indicate Thal he prepaid for some

common area maintenance ai the propeAy?

A. Nu.

Q. But you've seen letters like this before. -~

A. Yes.

Q. --wherein Mr. Saye or his tympany demanJed money (or

expenses related to malntenence of the subject

propeAy7

A. Yes.

MR. BARATTA: I Von'[ have anything else.

MR. S7EIN@R' I think I'm all seq.

RE-EXAMINATION BY MR. GABEL:

4. You haven't seen any documentation from TSJ's. hava

you?

A. NO.

MR. GABEL: Nolhinp (urlher.

(The deposition was concNJed a16:10 p.ui.;

sic~naWre of the witness was not requested by counsel

for she respecllve parties hereto.)

Faye 131

7
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4. LVe ve marked Deposition E~chibit 2. I'm going to try

and make it as quick as 1 can. Fhe letters Ina? you

spid, the correspondence you said you saw from Mr. Sege

to the Chakani brothers where you described That they

would owe certain Things that were done on the property

and They would.owe lhoir share of 11, do you retail

That testimony?

A. Yes.

Q. I'm c,7oinp to show you whets been marked as flxhibit 2.

Do you recognize that?

A. I tlo. We11--

Q. Have you ever seen that letter, ttu~t specific 1e11er

beto~e?

A. Nol this speciliC letter.

Q. Okfly. Hav¢ you ever seen a letter from Sage InveshneN

Group. LLC similar to That letter?

_ A. Yes, many of them.

Q. Okay. Thal letter indicates that there are some

charyes it looks like from O~troil Edison, T8J

LanJscapi~i9. yener~l mainlenertce. B.F. Domzalski it

looks like insurance and Then 12xes.

R. Correct.

Q. Oo you see Iimt?

n. Yes.

Q. And then you sCe !here's a pimitre's resta~ront wflh

CERTIFICATE OF NOTAitY

Page 7.33

STATE OFMICHI(3AN )

}SS

COUNTY OF NIACOMB )

- I. Gail R. McLeod, CeAified Shorthand RepoAer, a

Notary Public in and for lt~e above coumy and slate, do

hereby cert((y that the above deposition was taken before me

at the time and place herein6e(ore sei forth; Thal the

+ ~ witness was by me lirsl July sworn to testify to the truth,

~ ~ and nolhinc~ bu[ the truth, That the foregoing quesllons asked

~ ~- and answers made b~ the witness were duly recorded by me

• ~ stenoyraph(cally end reduced to computer transcripliorr, that

• ~ (hi4 IS fl If118, IUII Af1A MffCfi 1f805C(I~I O(OlY

• stenographic notes so taken; and That I am not related lo,

nOr of COUnSeI IO ¢i(her paAy nOt inleresled in the event O(

• (7115 Cr7U$P..

Gail R. blclead. CSR 29Ut

~• ~ Notary Public,

Macomb County. Michigan

A4y Commission exU~res: SeptemUei 2a, 2077

3~ (rages 130 i:o 133)
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Barch v. Ryder Transp. Services, Not Reported in N.W.2d 
(2016}

2oi6 WL Gi~;giro 
and assignat him to ~~ loacling ~Icuk, where l3<u•cl~ n~cded

Only the Westlaw citajtion is cw~rentlY availaUle. 
help to i~nic~eui his u•uck bccai~sr he ~v<<s unable to ro~~ch

high enoajh to o~~erate the dan~:s. ti ller unloading hiti

C7~]PUBLISII]~ll OPINIQN. CI-ILCK 
U•uck, 13arch arr.m~;cd I~or another driver to complete his

CC)Ult'1' RULES 13k.i'ORE CITING. 
next delivery.

iJNk't7BLiSHED

Co~u~t of tlppenls of Michigan.

J~ckBARCi-T, Plaintiff—Appell£lIlt,

v.

12YD~It'Z'ZZANST'OIi'1'.~1TION SrRVTCI3S,

Ryden• Integx•ated Logistics, Inc., and'1'otal

Logistic Control, LLC, Aefendants—Appel]ers.

Docket No. 3zg9zq.

i
Oct. 20, 2oiG.

Van Burn Circuit Coiu•t; LC, No. 14--G4U261—NO.

Before: TC.P. KELLY, P.J., and O'CONI~'CLI.. xnd

BOOi~tSTRf1, JJ.

Opinion

PER CURI/~M.

"1 Plaintiff, Jack i3arch, appeals as of right the

trial c:ourt's OPCIOI' gF£I11III1~ stnnmary disposition to

defendants, Ryder Transport~ition Services, Ryder

tnteg~•aced I..ogistics, Inc., Ind Total Logistic Ce~nU•nl,

T.'LC (collectively, 12yder). We aflirm.

i\s 13eu•clt d~~ovr ottt cif the parking lot, he realized lhxt

he h<icl hurt his tu'm bldly, <uut lie stopred the U~uck.

13~irch testified th.it he {parked the n-uck in the middle

of the pau~king lot, ,•where the cars ~u•e {parked for tUe

c~Tfice," ,uid weiat in to speak with the oflice employee.

Again, the eiuployec ~~~ould nut allow Barch to ti11 out

yin .iccidcnl report, so he returned to his u'uck, called his

employer on his cellular piu~uc, au~cl created ~u~ accida~t

ccport for himulC CilITCIt 1'Ctlll-t1CCI [O his em~~loyer ~u~d

vas eveutuaUy diagnpsed with ~ torn rotator cuff in his

shoulder, which req~uieed sw~gery.

l3aucit fileck a compi~~inl ab.~insl Rycicr, alleging that

the I~~zzu•ci ~>ose~l by the: icy p~u•king lot was effectively

u~~avoiclable Uecaust: Ryder required him Eo pzirk in 1

certttiin areti ttnd tc<iverse the ~~arking lot from Isis truck

Icy the office. Ryder nzuve<t for summary disposition.

contending that BarcM could lifive chosen nut to confront

the l~aizau~d. The tri~il tour! granted swinn<~ry disposition

to T2ycier, concluding that the danger was not effactively

uiitivoiciablc Decttuse I3:u•cli could Dave chosen other

options loan traversing the icy ptu•king lo[. T3a~•eh now

appeals.

IT. STANDATtD Or TLF,V.I.T'W

X. 1=AC'fU.nL T3ACKGRUUNI?

Birch tcstifie<I :it his deposition ~h:u he was em~~lcryed 
cis

a truck driNcr. On F'eb~-tiary 13, 2012. he wats 
scheduled

to deliver ice erettm to Rycler's facilities. it wt~s 
a snotvu

dtty and 131rch was aware that the ptu~king lot ~v~ts covercti

with "[1)ight snow pver~~~h~tt 1 liuure ~~~as, yt~u Kn
ow. being

icytu~derneath."When 13r~rch:u-rived, he partial his 
truck

and walked xcrciss the }xlYltlllL I01 (O lllf i)Illl'C l0 
CCl'CI\'C

further insU•uctions .iboul ~ahcrc to unluaJ it
. "i~h~rc ~.tis

no cle<u' path acrt~ss the parkin~~ tut. ACIcr ~~~.ilking abu
ttl

ten y~u•dc. he slippc~9 au~d Icll ~n his;h<~uldrr.

Accordin;~ to Btu'ch. hz +~~~nt lulu the cilli~c acid atl~
mptec{

tU report the inciden~. but the oltice rFiiplu~'cr 
~~'o~~lil nut

~i~cept his rcp~~rt. l~hr employee wi>i: B;ir~h'; bill of la
cliuu

This Court reviews de novo the U~ix1 court's decision on

t~ motion far Sumuiftry disp~5ilion. C:ornum r. ;Imcrira»

Il~~nda ttlntnr C''n.. Inc•.. 3U'? btich.~~pp 1 13, I15: g3)

~1W2d ~?3 (2013). ~1 pcn-q~ is entitled ro summary

disposition tmdcr ivICR 2.1 16(0)(10) if "Ui~rc is nt~

genuine issue <is to ~~ny mtitci•ial fact, and the moving

p.u•ry is entiUcd to jtulgment ... :is a nr,Uter vl' la~v." The

trial ccxu-t must cunsidcc all the cloc~nncnt:u-y cvicicncc in

the 1i4h1 most favoraUlc io thr nonmv~~ing party. MICR

2.1 (6(G)(5). A genuine issue i>f material I~acl csists il~-

~vtien viewing the rcc~rc{ in the liLht must favorable ro the

nonaiu~vin~~ pw•ty, reo-isonable minds could cliff'er on the

issue. ll i~si r. Cen. :l•Jn~ors ('arp.. ~d(i9 ~ti~h. 117. I~S~: (i65
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Barch v. Ryder Transp. Services, Not Reported in N.W.2d (201 G)

iTI. ANALYSIS

:~2 Barcli comends lhal the U~iai co~u•l erred Khen it

detcrmincd that thcrc vas no ecnuinc issucol'mxterial fact

re;~au-dint~ ~vhcthcr the ha2tird posed by the icy parking lot

vats iffectively unavoidable brcause Barth had no cltuicc

but to cross the icy parking )ot. ~Vc disagree.

A pvry ms~y maintaain a neeli~;encc aicli~~n, includink a

premises li;~~bility .~ctiun, only if the d~lendttnt had a duty

to conform to :e ptu-ticidau- standard. e~1' conchict. Riddle

r. tl:/rl o~.Nb Slc-el Frndx. C'a/~.. -~40 bI tich. S5. 9G; ~}85

iv W2d 676 { 1 x)92). A premises oevner h is a clury to protect

invitees—persons ~vha enter the cnvner's premises at leis or

her express or implied i~ivitatiou—from hidden oc lateul

defects on his ter her 3n•operly_ Id al 90-91. The oE~en tmd

obvious dcictrin~ provides that tli~ ~~remises otivncr does

~~ot have the duly to warn invitees of conditit>ns "wl~cre

the dangers are knUwn to the invitee or me SU obvious that

the invitee might rexsontibly be expected to discover li~em

[.]" bYilliun~.c v_ Cmurri~ghurrr Uru,L~ Slarev, Inr.. ~{?9 Mich.

49~. SOU: 41K ~1W2d 381 (1988).

However. a premises owner may be lia~Ule ~ve;n for open

ant{ obvious d~ingers in some iiau~row circumstxz~ces.

Hql./ix~r r. /..crnctvc. 492 Mich. 45p. 472; 8?I N1V2d 8R

(2p12). A 1<u~do~vner m<iy be liable il'lhe open and obvious

danger has speci~il aspects "that differentiate Uie risk

from typical open .u~d oUvious ~'isks so .ts to create ~n

iinreasonablc risk of harm(,]„ 1 ugt~ v. fl~r~eritcrh Corp.,

/nc., =1G4 Mich. 512, 517: G29 NW?d 384 (2U10). Special

aspc:cis include Hazards that :ire 'cf'fectivcly un<ivoidiilile"'

or that prescnt ' a substantial risk c>f~ ilc<ilh or serious

iniw•Y[.~" IrL al >1h. "I~o bc: cfFcc[ivcly unavoitiabic, ,.a

htirard must be unavoicl<~Ule or inesea~~aUle ire e'/f<~ct or

Jor ~r!l pr~irtiecrl pru'ptzses." 11<~%Ji+t~r, ~1)2 Mich. ,it 'l6R.

"The mere fact that: plaintiCPsemploymcnl miahi invoh~c

fui~ig an open anct e~bvious I~az~u•J does not make

the o~>eu and obvious lxazard ef7ectivcly w~avoidable;..'

7~ullru'd v. Oril,•~rood :lunapolis Flua•~z. 30$ titicli.Ap~~ 40~,

412; 8(4 N W7<I s91 ('_U 14).

In this case, Birch I;tiled to provide si~ppa•t fa• his

xssertia~ tl~~~t Ile could not h<roc perked leis U~ucic in <my

ether location to avoid the hazard. ~~o the contrary, Barth

testified ttt 11is deposition tf~at, us he ~vais leaving tl~e

fuility, he parked his truck ne<u~ ~vhcre tiie cars ptu•kecl for

the oCGce. T3arcit was i~ot physictiUy 1~'~pped. Acitlitignally,

there tivas c~idence thou Barth had a cellular t~lept~one

in his ~~ossession and could have either r<illcd Ryder to

rcpa•t the conditions, sec Bulliu•d, ;OS Vlich.App ac 413, or

culled the office tU ia~ttkc vtlicr arrtui~+cments to deliver his

bill of Ifiding and receive leis delivery bay assignment. We

conclude that the trial court did not err when it determined

that Bauch did not present evidence sho4vinb << genuine

issue of mlterial fact regardingwhether the icy parking lol

was effectively unuvc~idoUle.

We ~tf~rm. !\s die prevailinb p~irty, Ryder uiey tax costs.

VIC:It 7.219ff~)-

All Citalious

Nc~t Reported in N.Vl~.2d, ?OI C WL 61391 10

End of Document OO 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Walden v. St. John Evangelist Parish, Not Reported in N.W.2d (2011)

20ti 4V 1., q~E6c) j2c)

C)nly the West)ai~v cita5an is curi~e!idy ~vailal~te.

U~1PUI3I.,ISIII~1> OPINION. CC-IECK

COUl2`I' RUL]iS 13I:I~ORL C.T'I'ING.

UAiPLTLT.IS}II:D

Court of Appea)s of Michiban.

bt laayl~. WALI~I~R, Plaintiff-ilppellant,

~~.

S'I'. JUT-IN TZI~ IiVt1NCrELIS`P 1'ARISI.3, ~/

lc/a 7'he Ordinary (13isho~>) of the Roman

Catholic 17iocese of I.,aasing in'frust for St.

.John the L'vangelist, Defendant--Appellee.

DucicetNo. Z98i'78.

Sept. a~, zo~z.

Genesee Circuit Cow~t: I,C' Nc~. Q9•-091572--NU.

Before: 130RREl.LC). P.J.. and Vi1Tl;R and Sl-i~~PIRO.

;1.

Opini~~n

YFR CUR)ANI.

*1 Plaintiff appeals ais of right the trial court's order

grtintin; defendant's tnolion liar stunmtuy disposition

cinder MCR 2.I 1G(C)({U). We al7irm.

Plaintiff wus on her way to help nut evith a Dingo xame

~~l~en shr slurped and fell in dclendmnt's pxrki~ig lot. She

brnkr her Finkle e~ntk rcgttired surgery. Un appeal, ~~laintil'f

tu•gues that the u•ittl court err~;d iii gr~ntine Sun~mztrY

disposition to defendant on the basis of the open and

oUvious clucu~inc. 1'lainlil7~rrgues th~~t U~cre were "specitt!

us~~ccts" that made the icy condition of the pu'kin~ lul

effcctivcly umivuidablc. Plaintiff cunlc:nds that. in order

iU reach the BIICI~il:i 11VC I'lil l' III U'i111C1'. SIIC NOUICI SIIII II itNC

h,~~l ~o erncti thr ic~~ p~u•kin~; lot Front her liandirttp parking

spot_ the ciltern;ili~~e reair-~ntrtinre .trra anel .tlterntitive

p:u~ki~i,? toi ~cerc also ice-cervereil::inel ~hc ~~°as scheduled

to wort: i1 f1 CI Ill ll5 II:I CI l0 CI'USti 111l` ICC 111 Of<ICP l0 l'llll l' iI1C

builiiin;t. Ptciintiff tisscrts Uui! she raiscJ a~ tcnuine issue

cif nieitrrial Itici m_~:u'ding ~~~hclhcr th~rc vas at "special

aspcct'~ of i~ic uprn ~int1 obvious dv~ecr thou precluded

suinmarg ~lis~~osiliun.

4Vc rc~~icw cle nc~vu the trial cum~t's gr:u~( cif cicicn~lanYs

motion i~or summary dis~~usilion under ~(CR 2.1 16((:)

(10). Olirt~r ~~. Smith. 3G9 ivt;ch.:\pia SGi). 5(i3; %IS f~iV_7ii

.il<4 (2(106). In Di«r~lo v. Crnssd'• Pcvrr,i• Cu, d51 Mich.3~S.

36~ .+6~; X47 i~I~V2d 314 (()96). the Vticliigan Supcanc

Cuw-t expltii~ted the evidcnli~u'y regttiremcnts a}~piicablc

to MCR 2.I1G(C)(I~):

in presenting a molic~n i'~r sunun.uy

disposition, the auoving party lass

the initial ~urclen of supporting its

position by al~iciavits; dc~~ositions,

admissions, or other docunient~ry

evidence. The burden then shifts to

the opposing ptu•ly to eslaUlish that a

genuine issue of dispnt~d fact ~xiscs.

Where the burden of proof at trial

on ti dispositivc issue Bests on a

i~o~unovin~; perry, the nonmoving

party may not rely on mere

allegations or deni.ils in pleadings,

but must go beyond the pleadings to

set f~rtli spacific facts showing that a~

genuine issue of mtticritd fact ixi5is.

Tt'thc o~~posing party fails to present

docume~3lary evidence establishing

the existence of ;t m<iteiial fnctu~l

dis}~ute, ttie motio» is properly

granted. [Citatiuus omitted.}

"in general, l premises possessor owes a duty to au invitee

to. exercise r~a~sonxble care t~ protect-the--invitee-from

a~n tuir~~tsonabte risk of liarvn L`kIlIS~(J Uy a dangerous

condition on tl~e lapel." Lrrgn e .9rr~<rileclt Cen7~. hu•.

X164 Mich. 512; Slt: 62) NW2d ?AA (2001). T-~owever, x

}~remis~s possessor is not required to protect :in invitee

Il'om o~~en and obvious dangers, tmless there tine tipecial

conclitionsmttkin~lhediuigerunreasonableJd. al X17. ~n

open rind obvious dril]gCP IS UI1C IMNI kUl kIVCf~ttC IIS~f W11I1

orcfin:iry intclJigence would h:tvc been si61~ to clisco~~cr

upon cz~sua! inspcction. .I<~rrc• v. ltuhin. X49 vlich.A~~p

231; ?3R; 642 N~~1~2d 3GD {~(Iq2). This is ~n objective iesi.

~ntd tbc: court considers ~*~hether a reasonable rerson in the

plxinlifPs positron Hrould have foreseen the d.tneer. Jtl. at

~2 [n this case, plxintif'f does not dispute thtu th~~

ic~~ condition of dcfendtu7t's parking lot was ttn 0(xn

iuid «l~o•ious dain~er. brit she contends ~h<~i sprcisil

~ ~.
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Waider v. St. Jofin Evangelist Parish, Not Reported in N.W,2d (2U11)

aispcc[s of the condition created ~m tutretisonable rill:

of li~nm. /~ premises possessor has a duty to undcrt<~kc

reas<m~~ble precau~ ions t~~ }~rotecl invitees ifs~~ecia)aspects

oI~ ;'i conJition m:~kc e~~en an oven t~nct obvious risk

uiircasanably dangerous. /_.u,,u. X164 Ylich. at 517.

"t'he trial_ court p~~a~~ccly granted ~Icfendant's motion for

sumii~~u~y disposition after detel'minin~ that there wtt5 tto

issue of ivaterial fact that pl.tintif~f's elnims were barred Uy

the open and obvious doctrine. This case merely iirviilved

.i 5lipperY parking tot in winter. fllthou~h plaintiff claims

Uiat sl~c had no choice bul to Bross lire slippery parking

lot to enter the buit~ing, pl<<intiff presci~ted no evidence

that the condition and surs'ounding circumst~u~cc;s gave

rise to a uniquely bleb likelihood of harm or thstt it

was yin un~ivoidaUle risk. Jura. 249 Nlich./~pp .Zt 24?.

Plaintiff' coidd have parked in a different spot and used

a dil'I'ere;nt entrance. Ogicr bin~u helpers and participants

rai:ke:d in the r~xr nklA'ICDl~ IOI <uid used the rcxtr cn[rxi~ec.

[n ~ulditiun. Ch~u•lene I•I~unucr, tl~e bingo chairperson,

testified that there were spots of ice in the reae are~~, not

tl~at it was cpm~~letely ice covered. Also, aRer pllintiff

tell, she got up and walked into the building, evidently

avoiding auly ~Iher slippery spots.

Contr.uy to pl.t~„c~rr~ assertions, the cVideuce does not

indicate th~l the parking lot ~utd the sidewalk area were

completely coverer! with ice; as w1s the si[aatioa iii

XuGerl.svn v. /3/rrc hVrticr Di! Cb. 2G4 Tvlich.App 583, 590;

7f)8 NW2cI 749 (2005). In ghat case, this Court determined

that tl~~ plt~inUff ctid no! l~xve tut alternative_ ice-free route

from the gasoline pumps to the Service: sl<ttiUn. It(. at 5)3--

$9~}. C.onscyucntly, the ice was efFectively unavoidt~ble. Xd

The evidence presented in this case sloes not support such

a conclusion b~ce~use all ol~ the Fr<u'kinb lots, sidcw~llks,

aind entrances Here not covereCl in ice ~tnd bee~iuse, ~tllee

shy Icll, plaintil7~4vas aUle to sllely fravcrse.m altern~tivc

route lei the enlrunce. "t~h~ trial court pro~~rly concluded

tiler there was no genuine issue vl' mturriai fact r~s~xrdin~

~vhcthcr there were special ttspccts of the open tUid obviUUS

cpnilition Iha1 difiercncialed (he risk From a typicetl open

rind obvious risk.

Vl'irmcJ.

SI•l:\Pll2(7. J. (dissc~ivinc).

"Z I rc~~cctl~ully ditisent.

On FeUruttry?7, 2008, ~~laintifl', ~I:n•y 1V,tldcr: age 74, rues

ro tvorl: ~1s <~ bingo caller <ii dc~'cndanCs ~hw~ch. ~ Because

she h~td hcxlUt problems Por ~vhith sloe ~>>ais prescribecl

a handicap parking tag, plainlil'I' parked in one of (he

ptu•lcin~ stools reserved quid m:u-ked i'or handicap parking

on [hc front side of rile church. Tv get from the handicap

parking to die enU<iucc. one inust walk across the surface

of the ptirlcine lot. There is izo dedicated ~vtilk~vay or

si<iewt~lk by which plaintiff or any other person could

~rvoid doing sc~. Pl.iintifl` testified thfu she <lid not see any

ice in the pzu•Icing lat as she exited the car, but thou on her

second slop, she slipped tend I'elI on bl.icl: ice. She suffered

kl lill77ilIICUIFU' I~C21C1111'C Ol~~ltl- 1'I~III ainfcle. Given.tliescverity

v1' the tracturc:; stu-~ery was required, :ind ti pltite and 10

scrCws were internally ai~(xed to her ankle bones in order

to reconscrucf ll~e joint

A3 Tl~e weather re;ca•ds rcveat that on the dtry before

~~taintifl's fill, slightly Icss them t~vc> inches of snow 1'cll.

The snow was plo~vcd sometime that <i~ty by a snuwplory

compa~~y with ivhich del'eF~d~uit contracts. At some point

alter the snowfill, the temper~tt~ve rose above li•eezing.

T̀he following day, the <I~y of plaiiitil7's tall_ [here ~v<ts

no ~>recipitation and the temE>era~tttre remained Uelow

li•eezi~ig alt day. Defcnclan('s Uiisiness mtuia~;er testified

that lzis cusroctial sCal7'salts the sidcwfilks <ind haodic:tip

perking spots as ncec{ed, but will not ~q~ply salt to

any ~~oi•tion of the parking !ot other tho-ui the handicap

narking, even if they see Usat it is icy. Defendant concedes

that they do not native the snowplow a>mpany apply ~uiy

salt at cell.

Plaintit7' filed stilt ~iJleging that she slippcit <tn black ice

turd that defendant had ne~!ligcn(ly maintained its parking

lot by failing to ~f~kc any action to eliminate or reduce the

presence of the ice despite a period su(ficienl to provide

cl~lcnd.tnl with noli~e of the condition. Defendant 171ed a

motion for sununaiy clispositiun. The trial cou~~t ;~rantcd

tlic motion, having found that thcr< «gas no question

bttt that the h:~z<u•cl Icll t~~ithin the "o~~cn .ins! obvious::

cloctrine.l~he Ui~il cotu~l further luund no question of I~:ict

th<U there vas a re.is~~nabl~ saifi al~~rn:~tivc frith avail~~Ule

to plaintiff at thy; time of her I'ai~l. Thus obviating plaint+ll's

claim that, even it~ the ice ~c,ts "open and obviutGs,,, it

was "e:l~leclivcly uaiavuitlablc.. as cicscribccl in L.rigo r.

Inrerim~•1r.4(i~{il9ich.~I'_':h39\~ti~d ;tia(_'1)(11).Plainlif7~

appCalti. not From the Trial coiu'Cs uunclusiai th:i~ the

<~ppe.irane;e of the ice ~c~~s ~cuhin the "u~xn .~ni) obvious..

docU'inc, but rather li•om the Iri;tl rc~urt's conclii;ion that

C~
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Walder v. St. Jolin Evangelist Parish, Not Reported in N.W.2d (2091)

lhcre ~~~as :i rcasonaUly ~a1e :~Itrrnative ptuh .iv;iilablr to

hcr.

according In the record, the church had iwo enUances.

one in the> Front and one in the back. f .ich hrui an

adjacent parl:i»g lot. There ~v~is .ilso a side parking lot.

Uttt n0 sick ca~U-ance. Charlene and Richard (-Iampc:r.

ht~sb~nd anti ~vif'c, were pit the chw•ch on the day cif the

incident and on the day prior rind catch testified as to the

eonditio~is. Ch~riene Y-I<uuper lestilieci tli~t oii the d<iy

before ~>laintifl`s injary. they ~~ere sit Elie cllw-ch acid slae

saw the parking lots u~i Uotlt sides:

We had to go over (he day before 1'or something, and

whoever had plowed Uie lot. I told nay husband. I said,

.,T don`Lkno~~ whit they got paid, but if i! was ti5, they

got ovcrpttid." tlnd Its said "Ibis is s~~d because,.. he

stud, "it's going to melt suet it's going to be icy." That's

what happened.

Charlene t~lso testilied as to the: conciitic>ns the nest dciy.

i.e. the day of plFtintif'Ps fail Ind injwy. She agreed that

her "pt•edictions c.une [n i~ruition." She testified that she

111({ Il l' I]115~)ilil(I ~arkeci in the basic i~t and tht~i iiiere was

buck ice iti that parking lot and that it was bas! enough

ll~~tt her husband got some salt out oP his c~u• to s~>rcad.

:She testified tli~~t he dill so "bec~u~se we h~rve ai )ot of~

elderly people. In flct we've had some fall." Whcn asked

fP there was black ice in the front p.irking lot on the d.~y

of pl<~iy~til7's injury, she lestifi~cl, "1 can swear Utere wale

in the bfick.... T was not in the feont E~xeking lot. Taut it

tiv~uld be mp e~ssttmpiion if it's in tlic_bacic, if's gaming lv lie

in the fi•ont." ~ She testiCic:d that the Ulack ice was woisc in

Uu areas where ears actually nark because there ru•e nr~ny

"indcivations'~ in the parking spots. She also tcstif'icd thou

she te~ld "Steve,'•' ̀.you need to bet somebody out there

[with ti salt] spreader.-'

k4 Rich<u•d I-Tamper also testi~ccl as to the co»ditions of

the p<irkin~ lo[ un the evening ot~ plainti('1's fall. He statal

Ihtil Hdien Ire ~utd his wile arrived at 5:0(? p.m.; ll~c ptu•kine

lot "was in bad conJi~ion.'~ l-le further de:scribcd the lot

t~s "very bad. Yc~u had tee be ver~~ c~~refuL t\nd it-fi had

been salle:d on llie side~~~alk part ~~f it but the po-~rkin~~ lot

didn't indic;Uc Ui~rc had Ucen stay sah applied to that.., f Ic

confirmed that he spread Sums salt thzil he I:~pt in his c<u~

U'unk. Cc~nsis~ent with his ~vilc's description, he tcstilicd

that "dtu~in~ the ni;,~l~t U~!'orc this binge it had Iruzc. and

it ~e.~s ice. snoFv ;ind—it mss iu5t—it ~~~as just a nie s...

"1'hc majority conciu~les that Robertson ~•. 73hre ~Vnler Oil

Cu. 2G8 i~iich.npp SSS. 590; 7US NVd3d 7Q9 (2000 is

in<y~plic~ible becaiuse "after she fell, plaintiff was :able to

saCciy traver,e an alternative rUutc to tic cnu•ancc." 1 d~

not a~~ree. ~~irsl, there; is no evidence that ~vhaleve:r rUute

pJ<~intiff rook into tlic building after her f ill was ice-Il•ee ur

even relatively so. Rather, there was simply evidence that

slie did not i'all asain_ 7'he filet that plaintiff was able to

u-averse over an icy area withnut falling, ~s, presmn~Uly-

cl.id the other bingo helUers and participants. sloes not

~•en~ove tUis case from the realm of Roberlso~l. Indeed, it is

sx(e.tu assume Uru the gas st~itiou in 12oGertsn~z had other

Nau•ons thmit made it into the Uuilding without falling than

day, but that did not preclude the ice frond being deentcd

effectively iTnavoidnbie. Ta be effectively un~voidfible, a

hazsu•d is not required to a~1ke eveiya~e, or even <i high

percenta~~e of-those wl~o traverse over it, frill. Rather, it

simply means that everyoneanusttraverse over or tiiroL~gh

it, such that there is no wtiy to avoid the risk of tatting.

"1"his +s most evident flrom the exhmple of ~n effectively

unavoidable haz.u•d from Lugo—only one exit For -die

genersil public whets the Moor is covered with standing

water. Standing water on a floor will nut cause everyone,

or even, necesscu•ily, any of ttae people Uaveisinb it, to fall.

It is effectively wiavoidaUlc because everyone must risk

slipping and fatting in a•der to exit tl~e store.

Fc~r this simple reason, the esislel~Ce o~.~n Hlternntive path

does not, by itself, rectify the unavoidt~bility. Rtlther, the

alters hive p:itl~ must trot include Use risk associated with

ih~ bar era. 'thus; if the~-c are two exits for -the general

public to use, but they are both covered with Stt~nding

~vatcr. the result is eke same. accordingly, the existence

cif :i buck enU'.~nce to the church does not che~nge the

unaroid<ibilil~~ of the Ul:~ck ice hazard where there was

evidence that black ice w~~s ~ilsu }resent al that location.

"1'I~c r~corcl inelicatcs ll~at it wade no Jif(erCnce thrvu€h

~vliich cntrau~c~ plaintiff attem}~[ed to entr:r the chinch;

they all c~poscd her to the a•isk 0~~ Sfl~~ll1~ 8t1 CI I1IIl11L O❑

1)~itl'k 1Cc:.

'I'lie ma.je~rip~'s asseriic~n ~h.it the ice ~~as not et7ectivel~~

un:~voidablc is based on its conclusion tb<U "tltic evidcn~c

Joss nut indicate: that the parking lot told sidewalk areal

~vcrccomplctcly covcrccl with ice."]disagree with bulb the

nrijuritv's conclusion that this vas (acluall~ clemonsu•tried

.aid the ou~jori(y's vie~~~ that. ifU~ue, it ~+~t>uld be controlling

in this catir. Rich<u'd 1-I;tntper H'cts xskeJ l~ describe Ilse

~.
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' Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (2011)

p~u-I~in~ lot <ind he statcJ "it was icr." Charicr~c: I-Tamper

Icsti~icd that there was ice in tlic Uack psu•kinc {ot raid

distinauishcd it from the sidc~valk tivhich h~xi "spots" of

ice, which is consistent with delendaul'S policy of sailing

the side~~-alks only. Pi:untii'f testiGcd that "there was a

I<~t ui~snc~~~ and ice" in the ptu~kin~, I~>1 anti that the ice

i ~~ the pau•king lot hail ncve;r Uccn as bay) as it w<is that

night. Gvcn det'cnse cowisei rcf~rred to "the sheet ~I~ ice"

in his depositi<~n questions. The sole ~victence on which the

majority relies for this faclu~l condtttiion is the testimony

oC Charlene T•C.unper regarding there being "spots" ol'ice.

IIow~~vcr, this wets <i statcinenE thin there were "spots on

the .sidei~~ulk " aixf testimony hx~! aL•cady establisl~eti that

dle siJe~valk had been sahc:d, but the parking lot lixd nUt.

*5 1v]oce impprcan(, I disagree with Ilse stt~gestion

lhae, in c>rcler for ice to be ticlionablc as tin e!'I~efively

unttvoidabl~ hazard: it must be continuous<uidcompletely

cover the entire sttrfacc of the ptu-king 1<ri. I clo not agree

ghat the; clury to mtike ~en~railly icy premises re~tsontiUly

sate disappears bectiuse invitees might be able to Ic~t~> fi•om.

non-icy ~u-ea to non-i~~ area through <~ perking lot. An

obstacle cow:se is not re<<sonaUly sa('e simply because it

is possible to gel through it unse~lthed. An<t why we as a

state would find it more sciisible to encoiu•t~~e 74—yetie•—

old we~men to leap over icy stretches ~f pfirkii~b lot rather

than encourage commercial premises owners to apply salt

to their lots eludes me.

Defend~nt`.S assertion ghat the existence vl' a side parking

lot cmci plaintiffs f~iilure to provide piny evidence

regfu•ding its condition precfuc{es the condition frum

being cFlcctively untivoidabfc lacks merit..Lven assuming

that the unsalted side ptirking lot was ice lice—~

meteorological miraicle to be stu-~ there is no side

enu•aiice. Thus, even if plai~ttiff h:id parked in the side lof,

she would still have hnd te> tra~~crse the icy a~•~a <u~oimd the

fri~nt cult:u~cc. In eulJitiun. elcfcndanl's busit7~ss m~uiagcr

testified that he tivonld cx~cct that anponc w~hu pru'ked on

the front side of Ilic church ~voulii use the front doors.

lndeecl. he testified that it ~~~c~uld he "unretisonable" for

someone ~o park in the front ~~f the church rind then r~~~~l(c

all the w,~y around u~ ~nl~r ihrou,~h tl~e beck doors. ~Vhy,

the~i, is it <<nylhin~~ other than ~mrcasonable to assert Uiat

a h:~ndicxppcd inilivi~f~~;~l shc~iilil hr I'orecd to utilize a~

paa•king space on n side of ihr building ~~~ith rrr~ cnu•o-uicc'?

As to the hx~lc enu':tiicc. th~r~ ~u'r jio ~xi~~~ls ih:u handicai~i

parking. sp:~ces existeel c>n that ;icic ol~ the building. In

:addition, plaintiff'testified that she wars un<i~~~acc that liar

bftck door was u3~lockcd. lndecd, to dctcrminc i(' it ~~~as

unlocked. She ti~roulcl have hacl to park in beck anJ u•aversc

over the icy area to check the dour. Ironically, hc~d plaintil7'

done so and iallcn while doin~so, dclendanl would simply

lave re;verseii the roles of the li•ont euxl back enlr.+nccs

in its tu•gtui7ent rind asserted thz~t the icy in the ~~ath~~tiy

to the ~ttckdooc was open tend obviotu a nd that the front

entrance cni~stitutecl an alternative path.

Defend ~nt:s position seems to lac th:~t invitees must be:ible

to divine which entrances to any p~u•ticiilae Uuildine <i~~e

open and, <~s au~o~~g the midtiple choices, c~~refully inspect

c~ch ol'thciai before deciding which enh•~u~cc t~ attc~np[.

and w<~e l>e it on the invitee rvho happens to sc►cci yin

enU~~tnce where, ultimately, the tri.~f coui~i determines that
a )ess icy entrance existed. To expect plaintiff, a persun
~vho h1s been prescribed a haiidics~p ptu'king stid<er, W
park farther away from the euu•~~ncc and ~v~~lk ~~ longer
elisttince xr~und tl~e buildi~xg on the chnrue that it ~r~igl~r
be safer is to stretch the open .tnd obvious ciocu•ine to the
point ~f Fnrce.

Moreover, there ire many businesses with enu•ances of
which tt~e bcnerttl public is u~r<iw.u•e. Invitees are mgt
required to drive aro~ind buildings attempting to locate
every single entrance anc( cori•ecdy assess their relative
sfifeky before embarking ticross ~i parking ill'Ctl (OWiU'(I

tug entrance. This position is even more ~bsua•cl when
one considers that plainlil7 went ip the r•afr door.
Wl~y invitees should ever .resume, unless they haivc been
instructed otherwise, th~~t a side or beck entrance wiU be
Vetter tended them afront/main enh~,~nu is difl'ica{t to
understand. [irvitccs ought to be aUlc to at lean ~issumc
that till frondmain entr.inces are cqu~il sinless there ix cle~ir

evidence to theeonU•tu•y. ~ Jn any event, the repudi~ition of
ti cic;lendant's dutyio mxintaiu .i rcasonaUly sal'c premises
apNlies only 4vhere the hzvarels <ut "ttE~purcnt on casu~il
inspeetiot~'" by tin invite, not where thry <u~e ~liscovcr~ible

Uy <tn invitee tie ti result of a dcltiilcd invcsiigati<>n.
e~~urolnc~l~ r. /3tu•gcr /Cin,; C'nrp. I~I~ Nlich.;\pp -t70. 't7~{.
4~J9 N1N?cfi X79 (1993).

x6 Bccaiuse plttinliff prescnlcJ cvidrncc that the try
condition was cffeclively unt~vvi~labtc; I ~~~uuld rr~~rrsc tlic
U•iitl court's grunt Ofsunun~iry dispc~sititm and rcnruid I~or
U~i~il.
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Walder v, St. John ~vanyelist Parish, Not Reported in N.W.2d (2011)

:1U Citfitio~as

iVol Reported in N ~V.2d, 201 1 WL ~t46)529

Footnotes
~ At ihis point in the tiligaiion, it is not disputed chat plainiiff was an invitee.

2 The deposition pages provided only go through page 25, which culs off the phrase "going to be in the front:' Mowever, the

remainder o(the quote is provided within the text of the brief and there is no contention that this was inaceuralely quoted.

3 It is unclear from ttie record who "Sieve" is.

t} For example, where it is evidence that one entrance has been plowed and another has not, or where orange construction

cones evidence potholes or other hazards around one entrance but not another, or even the existence of a sign advising

patrons to use a differenf entrance.

End of Document OO 2017 Thomson Reuters. No claim to original U.S. Government Works.
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CZ

Aymarl Shkoukarii

March 23, 2U1'7

Ptige 1. Page 3

S'~'n'~'I.OF h~~~'I tlC~nN t T'r~lil.E Ut~ CONTL'•:N"1'S

ire •ri u: cnz<•tn-r coi na•r rc»z ~ri ir: c<~uu ry or yinr•o~•~i3

- \vi"fNESS rAc~

t)C)NNA 1.1\'In(iS. ~ Al'~rir\N SI~IKQUKANI

~~. Caisc Nn. 301G-g01119 M ~~ E\%~MINATiON BY MR. f3/~RATT'A: b

iioN. t:u~v~~itt~n. siiitvrrro ~ EYAMINA"!'lON 13Y MiR. STEInBR: 29

snC.t:s iuv(:S'rngru'P cit<~vi~. ~.t.c:. a ~ IX/IMINA"PION BY Mft. GABGI~: 42

Micl,i1~nn Iimitctl ~i. Uiliiycunryxmy. an<! q RL-'-EXAMINATION E3Y MR. DARA7~1~A: 43

T&a l.~~NnSc:~i~mG e Snow it~;atovnt.. wC.. ~ .~o

MICIIILIIII I`UI'~)O1'S111011,
~ 1 ~X E~~~~TS

Dcfindam>, 1::
t3 CXtllBl'i' PAGE

17 (ExhiUils.dttiched to transcript)

is

'rl~c ia~~xst~io»oi'nvMANSi•IKOUKANI. ~ E' DEPOS!"f10N EXHIBCI" 1 23

'token m 35800 Nu~r6i~~istarn High~eay. Suilc 400. ^ ~ (CAM)

s~~~~~i,r~td,ror~n~~n~,. iu DEPOSITION EXI•I[HIT2 37

Con,mcnc~n~; cn 3:os p.m.. 1^ (Lcaise Agreement)

'f hmsdny. N)moh 23.7(117. :: U

ticlixc Lisa M. 1~'ix. C:Sit-7121. r~

f3

::4

i5

s

Page 7 Page 9

t AI'PF.SARANCkiti 1 Sc>uthfiel<I, Micliigtm

Thursdity> ~1t~rch 23, 2017

~ CIIItIS'fOPl~il::li It. 13ARA'i"17\, liSQ. } 2:05 p.iti.

13ARA'I'"fA c4 L;ARA"1'"I'A f "" '~ ~`

I2p Msnkci Succi ~ AYMAN SHKOUKANI,

6 Mount ('Icnxns, Michig.w asoas ~ was diereupnn cnliecl ~s a wihiess hc;rcin, end nlier

'~ Ap~xaring im lichaiPnl'ihc Plaintilt: ~ htrvino lirst bc~;i~ dtdy swam to testify to the Truth,

. ~ the ~vhalc UY~th and noQ~ing bul the lrulh, wus !

• S'I'IiV fiN R. Gr\131L. I~SQ. ? examined tmd Ieslilied ,~s liillows:

±'r, 'I'IIG IiANUV~eR I.AW GROUN :~t MR. BARA"1'7'A: The ic~:ord will reflect that

~ : 25SOU Northwestern ! ligh~v.~y. tiui~c AO0 ~' ibis is the deposition of Tom Shkouknni,.iaken

1'l. ~pU(~I~IC~(~~~'~Il'~11E:111 ~$~)~.S ~~ ')111:CUf1111 ~U NQ~1l:l~ 10 UL 11,Sl(~ j(11':1~~ ~)UI'~)(I,SQS

' ~ (~~)~)Cill'lll~ OIl ~)l'~IN~I~[/~~1~18 C)C~COQitill~ T~cl~'J I..:lOd5f::1~)Ipe. ' 3
C(10KIS1f111 N'll~l 1~1L` M{(;~ll(~'811 00111'1 Rl1~CS.

~Y 178117E 18 ~,IffIS akU'illl8~ 811CI.I 1'C~)1'PtiCOI

~ .. NI:\KK 6V_ S'I'EiIt~N'iIZ, 1'iSQ• Donna Livings. 1•low are you?

~ °~ SIsG~\LNICC'AN113RIDGI' •~ "1"FI[:bVl'fNGSS: Vervgood.

39475 I1 ~4ilc Ituad, Sui~c 203 ~ ~ Mk, l3r\RATTn: Good. 1•Invc y<>u ever had a

No~•i. A~licl~igan g8337 ~" dcpc~setirni bclivc'

i\ppc~u'in,~ un behalf of tl~c f7clenJ.uu, Sagck. : s 1'HC: 1~JITNESS: No.

A4R [iARA'iTr~: Okay. r~ le~e~ grounel rules.

1A\dl'iS A10I.I.AI', IiSQ. ~ ~ When I Ask you a cp~cstion. I'm going «~ tt5k litat you

.. til:~ It I:t~I~ \4'/~I1UI.I:
- ~ ~IVC Ills` it YCI'I)ilI fl'.~~)011til`, )'i5, I10, 111N UIi-Illtll, UIl-UII,

2G0(}'Pn>y Ccmc~ Urivr - cn ne~dding i~r shtikino your lived, he~ause ibis IaJy io

'Troy. \Michigan 4Rf)07 - ~ your right, .he's writing: everything down --

Apinaring on bchaii of the ~~`iuic~:. -fHf' ~VI"fNLSS: Okay.

1. (Paae> 1 to ~ )

Carroll Court Report:i.nc~

586--468-291.'1
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Ayman Sh)coukani
March 23, 2017

Pack+a 5 Faye 7

MR.13AR~'I'TA: --okay? Ok:ry° ~ q. pk,rv.

.. 'CI-1[ Wll'N[SS: Sou~ids good. Yeah, okay. ~ .~. So 1 uscA m ~sark .rce~rici,u~.

~} ~4R. DARATTA: ThaPs the Inst rule. ll' ' Q. In Palcsiinc'

~ you ilna'~ remember something, il~yott don't Ib~P~+~ '~ :~. P:dcstine. ccah, find I nark 6crc, tuo.

sOme~hing, Ihal'5 sin aece~Nable answer. ' Q. Okay. Rkrc you ever employed as nn ciceu~icinn in iln:

~rf~r.: wirNess: oi~f~y. u~~~<<a s~:~~~,°

you knrnv or don't know. if yrn~ 4vant to take a guess, Q. nny oihcr ~etuca~i~» ~, schooling I~esidcs yu~rc Iiigi~

• let m~ know ~htu you'~c guwsiug at something. ttkny'> school anc{ your vocational training ~o lie an

~n '1'f-IE WITNESS- Okay. ~~ ciccu;cian iu i*.~Icx~ine7

:; MR. BARATTA: 11'you <lun't understamd what ~~ ,~. v~.

2 I'tn Asking you, tct me know tfiat you dan't unck:rst:nul ~ ̀ Q. Okn~•. Aie ynu emrently ~mpluyed?

13 lt1C. ~~ F~. Ycs.

t o TI1L- IVITNESS: Okny. ~^ Q. Whaennyouemployed'

~ % MR. F3f~N/1TTA: All t'i~+ht? Aild ify0u ne~cl !' A. Right now Pm empl~~~~etl i~ith llnminiun"fecbnutnyy (:rnup.

f to take a bre~~k Nl i111y 11117C~ WC CFII1 IAICC it L71'CBIC. t~ Q. Dnuiinion'I'cch~x~lo~ry Ciroigi^

>> 7'HE WITNESS: Yeah. „ +. v«.

1~ MK. L3ARATTA: lt'there's a qucstic»~ tliaPs ~~ Q. i~nd what is that'

1 ̀ ~ pcitditig, IhOugh. I'ro gOiOg 1~ t15k you Iq tt1~5WCr the 'la i\. ~\'e bufld m:~chinrs 1'or the Clu•yslcr and G~•I. SU 1 ieo~'k

"̂  quc,iion bcfory yo~~ go ai your UrcEik. -0 cicctridan Ibr U~c building the mnchinc.

~'! TWI: WITNL'SS: Oki~y. ::~ Q. rl~nyonano~vneroflhntcpm~mny.'

.... MR. BARA1'TA: All right. Terrific. ::r ,~. ~~.

j M~iy i colt you 'font? =a Q. Just mi employee?

'-'~ THC WI'T'NESS: YeS. "4 A. dmt an employee. yenl~.

..., M213ARATTA: 7'htmk yau. •' Q. Aixl ho~v ninny ho~ux ~ ~rcck diryou woek Uici~'

Page 6

GXAMlNATION

C3Y ~vllt. I3ARA"I`f'A:

Q. ~Vb.it is yoin' lull tmme. ple~sc:?

A. Aymnn S67coutcn+».

Q. All right ilnd yaar ncfdress?

i~. 1')203 12otic Gm•deu Sh~eet,ltosevi0c, biidiigu~, a8t1G6.

Q. Yaurdat~ ol'biilh?

A. 114.13-fi7.

Q. Ccaningupsornt.

A. UI~-Imb. Yeah.

Q. l~illy?

:~. rir~r, r~:d~.
Q. Ypu'll Uc SU soo~i?

A. Yc:th.

Q. Nice.

Were you bo~v in Chu United Siatcti?

r1. No.

Q. Born in Palcs~inc?

A.. l'enli. Ycs.

O. 1\~1tCn dill you come hero!

A. Um, I lhinklikc I993.'97, xomMhing lihc this.

Q. C7ka~y. IJicI you zro<luatc liom high scl~aol?

~~. 12:~c1: home.

O..Okay. Any cducali0n or Irainin~ bryonct loch school',

A. 1\'ell, 1 did lilac cicNriciim in hi{:h school.

Page 8

~ A. VVcO, normal Loins, 40 hom•s, b~U usunl[y like

SO how•s prctly much.

3 Q, blow long hove you been working tin• this company'?

~i r\. Um, well, ]used to tivurk befa•c 1 I~ougL1 ILc

s restlua•an1.

S Q. C)1rny.

~f A. 1 work Ihcre lilcc :u•onnd seven ycnrs, nod ~elicn

e bouglrt t6c rest iw~amt l quit, mul) gust tiveut Imck

rcccolly~ lilcc Intl 1'c:u•.

3~ Q. Abont2011i?

=.t A. In Jnuuary 2016, }~c:il~.

z Q. Su if I tmderstand sn~ne ol'thc recoixl. lli~t !bc

1J ~'CVItWC<I:dtrndy,.l~~v~Insavc.~ liUlcbitt~flime,

i r, you houghs tl~e msunn:mt, Grand Dimiui's in

- ~ :q~proxinruely 2001, corrcet?

~ '~ A. Ycs.

!-: Q. Uk;ry. r\act did you b~ry that with anynuc in particular,

~ ̀  i~. \9c sm<I m~~ brotNcr.

':. O. Yom• In~otLtr', name is'

A. Jmnal Shkoukini.

. Q. You Marys arc 50/50"

.\. Ycs. ~•1~ell, 1 mc~ui eve luivc like p:u•U~cr, like ru}• o~Lcr

braihcr, like. you know, Ica percent, ti~•c percent,

. ~ ~vu imo~r,.lus~ like share in ~I~c o•hole li~miic, bu[ me

anel m~ brother :u•e the one ~~~ho ~+rorlc in il.

2 (~~~d,CS J t0 ~ j

C~rr<>11 Cour'~ Repor~~ing
~~ 6-X168-2 11
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1lyman Shicotzkani

March 23, 2017

Page 9 E?age 11

Q. Ynu buys arc :~cm;illy iLc opci:~tnrs? a Q. Okay. 4tow did you become nwaiti iif tliat incidaml

.. A. Ycab. ~~ A. tVell, t --,you Imow, 1 come in, I used to go the

Q. ~1nd so li~nm X004 unti12p16.:~pprOxim.Uely. Yoio'
restnursml everytlny at 9:00 o'clock. So ~vl~en 1 went

lidl-~ime,Kib ~~•ns at the ~c.t.turnnC?
tl~cre ou 11~:it clay, sbe told me 1 fell in ~hc parking

,~. c~•:~~~~i n~„~~~rrt, ~_~~. ~ ion, ~~n~r, .,n,, 11YMlf hO111C 9I1f) I CIIHDnC OlV ~iom~~. ~

c̀ (?. i~~ll~ W~I:II WCIY: }'[)IIf ti~7CC1~IC IV~7 (~1IIIC~ ill I~1V
~ ti711(~ 0~(tly~~ IllMlil 11'~1CI'C (~I~ YOLL 1C1~': SIIC ti~l(1 iil 

IIIC

msl;wrmil? ~Ve:rc they mans~~er in char~c of '~ l~~ck 4uilding. So 1 -- slic xaiA iNx like a }ot of

everything, or were you, yrn~ know, in the ki~chcn,
n~.~ter i•igLl now, iPs puddle of ~veter rigllt uo~~~ over

~~ wcrc yuu in she Fi~nnl of the ha~sc? ~ ILcrc. do t said okay, Ict me rnke n look, see whflPs

t~ A. 1Vcll, I'm in cliargc lilec prclt}' nmch evice}'thin. t ~~ going a~. Antl I wmit t6erc, it leas like ~i lot of

~.t J~~mal, he oscd to do like all t6c paperwoiic >> wrtcr_ '1'ho-city iL•ai~i liuc, it u•ns like n blocly like

t'- Q. 4kny. 1' !Iw water doesn't ct~•.~in. So i look nt it, smc{' 1 sail

~3 A. )ic used to work like Iwo d rys n ~vicek, mid, po i know,
1~ ~~~cll, it Iookti like iPs dot drain line not taking the

It like clo tLe p~per~vm•k nncl X11 tl~c other shd'1: In ~vo~te~t So l went bnck to the restuw:int, i ~•nUbcd

ih Q. 10 Y(lU WCI'l' LI1C' ~,ll) WIIU \Yf1$ I1111(fSK1D CVII'Y (I0}~ 
U~ilt~ 1 s sticks:md 1 try to like, you knon~, h•icd to find !hc

i o tlx: mmi~gcti~? t ~ hole Por IBc city water.

s~ A. Ycs. l'' Q. So you poke) the ticks in the drnin?

z y Q. You avc~anw the kitchen? ~ ° r1. ! poi<e tlic stick in tt~c drniu, and H's tike, ,l'ou

x" r~. Ycc. '" know, five minUtce evc~;vlhing is Aonc.

20 Q. You did the Food o~tlering?
"-~ Q. So you actually Ruud -- there ~vos nmybc some debris

2A A. YeS. ~'1 or lo:lves in tlteiz, pr somclhin~ like thnl lh~t

Q. No liquoe license?
"- clogged the c6•niiz?

'~~ A. No. ~~{ A. I Think it ws~s Iikc the ferrves, and Q~ere was ~ litllc

~.~ (~, YMI <Itl'CCk:(I SOgiCblll' 10 VV 1~1~ ~~ii1L'J4C
95L•Ill:<(UIC$ -- 2 ~ -- IIKC A IIfHC ICC~ bcenncc 3t used to like gM vcrY

~:> A. Ycs.
'S COId nOfl IIRC f1f IIiSLfU1tlC. 71tlfI IIIt~ ~YS11711 WC8(IICI' IO

Page 10
Page 12 j

~ Q. •- ur you diA ~hcm yourself" ~ the ma•niug. So it's like, ion laio~v, lion they sho~~el

A, lYclt, xnmMimc Ifkc we b;~vc s~ bend »•nih•e~s,xometinic
~ tltc ice, tlicy put Urem ngninst the ~ti~all. ~Yhen it gclx

.~ ue A~~n't. Su if eve Imd u Fend n•~Nu-ess slie do it, if 3 w:u•m, ~'on kn0~v, tl~c n~~lcr s1:u•ted dripping.

'~ uc don't, I do il. litet sec don't c6~utgc the uluuJ~dc,
~ Q. Runoff? -

yuo imu,r, like recemly, w eve malee a scbe<iuic and
-' A, 12unofC. And ~vlirn it freeye at nighttime iCs like,

it'.c good liar tUewhale-• tine .riiole true, milc~:s, ~•ou
~ . 1'ou know, a IM of i'rmen wnten

'~ k~~nw, sumd>oQy requcs~x time offur somubady ~piit. ~~
ou 7 Q. Ycs.

~' knn~v -- " A. So T think like tl~c nigi~t befm•e, l memi I'm not

s~ Q. <)kuy. > liuudrect percent remember, bid I thick it runs like n

~'- A. -• eve ch;ingc it. ~` nice warm ~i~entlrer. so it melt lilee ~ lot of Ole ice,

a ~ Q. And you would also hau~dlc mty cuslomcr camplainls m•
t I so iNs like filling up with wafer, :m4 tl~c ~r:ticr

~ = izsu¢s i6ai ~cuuld ,n•isc?
1= doesn't go nowl~crr.. And I naked llmma, l Sold Qon't

A' A. Yct. ~ - ~•ou sec stll the wafer in tl~crc? Wl~y you p:~rkin~

i 4 Q. Okay. i5n doing ~u gu l0 3019 --the 30! 3.20 W ~ ~ Ihcrc'? 1 mcim Uic,v:ucr w:is If kc a lillfe bit too

~ '• ~~•intcr. Yuiu' dW ics ~rerc Ihosc ~hiu yuu_iusl • - hi;;lt. If »ins ~tp to the --

r <Icscvibed, obey wcro die same Rack then. goo, rightY - U. ;\nkic!

A. lVhx~ is it, I'm so~.rv"
,\. 1`enh, ~•cri~ ~uuch, do actunll~~ when I ~6~siiu it, I meat

U. na~~„~~~~. r~~~~ ~.,:~~:~ ~~,,~~~~~~~~ ~,r~ti,~~~• ~•~.~.,~~r,~„~ .n ~i,~~ r so.~i<» ,:• r~~i. n~~a .r ~~~:~,~~v ~~k~ ~oia „•~;,a,~~•. c

i" vimc from ~xriud? .. eonitln'[ ~'ememUcr i~ ~co-~s col(I +i ealhcr un t1~et dac.

A. 1'cs.
Q. Did you notica an)~ snm~~ in the ptn~king lot That

... Q. Wl IC IIl'IL' Ip IllIl:.ibi~u~ t~ fall Ih,nna Linings had on
~ ~ inominE.'

.. ~hc proprn~. 3;(~pl (;color in I:~slpuimc. "i'hal hill - i~. Um, xno~~~, m>. Il wasu'1 sno~riug bcl'm•e, like I think

.cos Pchnrny ~ Ise vl'3111<i. Arc }tm a~~:~rc ol'thal
~ ~ inro U;ips I>Morc or Ilircc dat~x befm•e.

.. incident? ~ V. 1`lot ~vhc:thce it a~;~e -- nc~t whcAiu• it wax snowing or

- • !\. 1'l`~~ 1i~'.
~ ' ~11Y'C 1~1118II I1L. cIi(I VOf11111t11'~' i111V tiIlO~V II11Ill: ~)ill'~:11~!

3 (P~ges 9 t~~ 12 )

Carroll Co~:r~ Re~~orting
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Hyman Shkoukani
March 23, 2017

Page :t 3 Pace 1'_i

~ tut ~I!al nxm~;m~ ~lu~t she told you she Icll? ~ o•alt.

A. No, tike wlicrc sl~c fell it mas ~r;itcr. ~ Q. 'Ph a wall?

3 Q. \\his 11ie~'c:tnyplacc in the p:u'~ing lot where lhcm was a r\_ YcnU, put this sire: iu Urrc, Uiis is IUc drain IL~c.

• snow oc ice Il~trt you oUserved? ~ Q. lVlierc tfie X is circled --

- ,~. Um, I co~dcUY~ rc~lly rememlmr, no. A. Yeah.

Q. Yuu itmembe~• ~+paler, co~ncl? Q. Okny. Is the drai~i?

r1. Yes. A. So ;ill the ~vMcr, lrou know, when ;;et the ~valer if t6c

y Q. YOU CIq 00( 1'Cllll'111U1`I' II~IIIY:I'~; LVitS SOO~v PI' ICC 11111 k llfA111 Iti Ito[ IIIcfC~ ~ikl' l`VCPVQtinh iS ~UiOn IOIl'.

111 0 17 1111~~~ IS (~ltll C01~'CCI~~ .• (~_ (.''.VClyl~lll]Ev $~O~)l'S <~O\VIl lOWi11Y~ 1~IL` (~I'NIIi ~

is ,1. 1 remember, like 1 Think like tlro drxiu line, the cil~• xn A. Yca~ly vc~;v much. So Ihal's lilce ~r4crc i~ way Iilce the

Aa line, it vas like cavereJ n~itl~ ice, you kno~r, fenT i ~ water, tlic puUdle oC.va~cr.

E:? plus ice. 13ccausc Iilec, yott know•. ~~~licu you get the 1~ Q. Okay.

.t 3 ~vxrm ~vcathcr Il~c top like start wcltiug anc! the Ltottom 11 A7R. GAI3GL: Cu~dJ yuu just ask wlx~c he piu

i'~ still lilte Proren, like, ~•ou tcno~c, it's going; to t:~kc i ̂ his linger•when he said this is where they pack? 1

l r awhile to melt, but it vas like --1 think if was n ~ ~ just w~ml Io dnrily llte record tier tlmt.

~ ~~ sheet of ice underneatli -- widerneNth the w}ucr. So ~ 6 NIR. l3Alte\'f'1'A: S~irc. 1 think he put his

17 when site xtepped like D om I~cr ear• to the ~vnter. i[ ~ ~ linger, carcct me if I'm wmne, he wns pnin~ing

~v~L~ like» little ice ut~dc~'ucatl~ the walen You ~ fr ngainst tl~e wall ~li~[ we s~~ ui the phologrq~h tlic~t,

1g m~dcrsts~nd? ~" the wall -• iPs tlic white brick wap that we sec

-'•~ Q. Yes, l do. 2~ tawnrQs the top o~'tl~c photograph.

'1 li0w big was the sheet of i~~e raider tl~c Z x I.IR_ GA131=7.: Ycal~. mmc toward tlic right

'2 water, do ynu knmY'? z2 side —

23 f\. No, I da~'t know. bnt it wasn't like thick, l~ecnuse ~Z Mk. S7'fiWER: Yeah.

~'~ when 1 ~rnbbed the stick ! Uroke it nuQ it jnst -- 2^ NIR. CiAl3iil.: -- ollhe photo?

~~ :e:cc 1 ~st:t1, :s~6!!tin t:~•o s!lSi±ales it's alb ~pti}~t: 25 NfR.13ARA'I"1'~l: Cnnccl.

Page 19 Page J.6

1 Q. Do yuu hnve any recollectipn ol'~vhc+ther or not you 1 MR. (iAI3El: Rigln io — iPs the one tow:~rd

~ obscrveJ smy snow rn• ice, mhcr thin the ice you ~ the iiglu side oi'tlic photo'?

i described mound the d~sint, in the p~rkiug lot th~N ; MR. 13ARA"f'I'A: Can~:t.

'~ ronrning? ~ MR. GAl3F.l.: '(7r~nk you.

A. Uny t coi0iht'1 rcntrptbrr, ito. ~ Mlt. N1OLLOY: Away fiom tlic bt~ildii~e?

6 Q. Ukay. What dici Uounn tell you aUout her Inll'~ Did s '1711': W I'I'NI SS: Ycs.

~ she tell you wliy she fell, or haw shcfell. anything - ~ - -l3Y MR. l3ARA'1 I'A: - -

~ likes Ihnl? ~ Q. "1'hc X circiccl is wlicrc -- mu~hly whi~rc the ch•,iin is

y E1. Uni, not really. She sold it's 511ppery ~vgc~•c 1 p:u•ty ~ ghat you,iusi desaihed'?

io ~~iut wl~cn 1 sick f~c~•, 1 said 1 iue~m iNs tike f~dl of xo r\. Yes.

-' ~ w~ler, u~hy irou pm'k there? 13ecttuKe IAC first w~i~Yex% i i Q. And do you iec.dl, do you sec th.n rectangle h~'~t in

17 when xlie come in, which is UebbiG ! U»nk sl~c tried aj the photograph? This ~tr:tanglc -.

~ to pork Ihcrc, tmd ~ehen sltc xa~v it ~r:is i~ lot of ~vatcr ~-j A. Ycs.

t`~ SIIC IllOVC IICP CSU' Flllf~ XI1C IUO~'C(I I)f~CI( CO U1C til(IC 1FIIC1'C 1'~ Q• -- that's ch~n~vn iii?

~~S Uierc'sno ~r:Ucr. The first ~vaiitresx. ~ % A. Ycs.

1 h : (?. ' I)1(I D011ll:l ~)fU'Ii 111 llll' ill'Cil (1~ 1 11` ~):II'~117~ ~ql W~ll''1'C a 5 Q. ~)O y(7t1 ~lil~'~ it Iltt'11LOIV b~ W~II'1'~ ~)011ll:l ~)ill'~:t(~ ~ll`f Ci11'

~ • tihC 1Y21ti tillj)j)QSl(~ Ill! A ~ I~IHI (lit;: ~

='' A. Yc:ili. Vc:~ti. -- A. lhu, not really, bect~usc nlicn 1 conm in she ~ictunlh •-

'" Q. Uo-vou Sec -- 1'~n ei~ing lo.ha..• you ~~ copy nl ~ like ~rhrn she tell sbe got nIf hrr cloches ivel, so she

"4 Ci~hibit I in i+~lis~ l.iviugs' dc~iosition. 'i'his ~ ~` ~renl home, chxn;;c I~er cl~rihes :md come buck. So 1

photo~~e.~pL, do you itcogniZethis:uta in this . , didn't sec Iilcc Aonn:~ vet ur nm~lhin~-

?' ~~~,olocraph? ... (1. .~od,~m ~~ncs~icd ~~cr s~d~l, rig~n7

A. Ycx, tb:it's prMt,r• n~ucL lilcc ~rt~crc -- ~•o:~h. ' ` ~~. 1`ce, she ~~~a•Iccd tall shill. ~fbs~t's ~vhnt 1 :iskcd, do

Q. is that u~1~crc Uir emplayces arc supposrd io p;ttk'? ~ ~roo need oim•thin„'.' Dn ~•ou bore to go io the clinic m~

A. Ycnl~, 1 mcnn the o•hulc Ihin~.l;lcr:,ruua<i the ~~~Lulc ~ . :,,n~tl,ing' She said no. I'm 6nc, I do»'t h:~vc

4 (FayEs 13 to 16)

Ga.r.r.ol.l. ~:ourt Repor.}inq
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Ayman Shkoukani

Maxcki ?_3, 2011

P~qe 17 C~~ge l.9

~~ :ui~ IJ~ing. ~ liicc Iu ~hc otl~cr side ~mtl pnrk;i 6tUc Diui~r~y Coro

Q. I)id she work li» •you R~r a long timc•~ the ,vaur.

.i A. Yex. ~ Q~ So a~bcn ~~uu say thcg, the ~eaiUtstis, ~~'ho arc yuu

~ Q. Al)DUl tClt }R':~~.y~
.• ~'~ICi7inC lti?

/~. 1VC~~~ ~ 111M111 $~1C }pi1R 1Y01'~Ullri (UI' O1C SIIICC ~1'C ~)OUy~I~
'~ :~. `VC~~~ 1~1CI'l' 11. \'1111 ~IIION'~ ~1M' Illll~ ~)l•~1 ~)Il`~ 111' Ill/l' S~II'

the ~~I;~ce, so sLe ~vax an eniployec ~rhe~~ I hou~~l~t the f used to open, tiie~= come in ;rt G:0I1 dcluck.

Nl:cee Q. Yeah.

Q. C)kay. So !i iim roughly 20D4 u> 20147 ,~. I think ~bcrc's ~wm6cr hru wnilrcxx, ~6ey come in at

'̀ A. YcnU. ~ 9:U0 u'ciude, llnrla anct S;mdy, they cmnc i~~ arounJ

:t0 Q. ~Vtiis stye n gcx~d tvaiitrcss' : u 9:1111 u'cl<~cli.

l t A. Yes. ~ ~ Q. Okay.

A 2 Q. Gc~nd eroployac? i:' .~1. ~Vho clsc9 "CUc box girl she uscil to work, she come 6i

1:t A. Yes. ~ ~ ,.c run ~~~• s:no ~~~~io~is r~n~i ~ ~o ei~~~~~ n~~~>~~„a v:nn

~~ Q. A~~c ycx~ aware ofany wiU~esx:s !o Lk~nna's tall? ~ ^ o'clock,

t ti A. Um, no, l tion'[ thick anpbocly sec her t;ilL t' Q. Okay. Du yx>u hn~•c u L.etisc Aercr:mew with Sage's?

t ~ Q. Did you Inik to nny~ody else:~boul Donnn's fall? tf. A. \Ye never like Uid;~n~~ Lc~isc Agreemun6 l,ikc wl~eu Svc

1~~ A. Um, ~vUnl do yott menu, like -- ~~j bought i0c place, ll~c icnsc ~~~as like ~•cr~• mndi cspirc

1H Q. t,ikc: did yrn~ talk to t)cUUi~ t3uck nbail Uomri's fdl? nod we ne~•cr clu new kasr. 1~r lmpt snying Svc »eed to

s 5 1)id you Itdk (o your' brother nbout Donnn'S I'~II? ~)itl ~ ~ mnRe a new Ic;ize, but ire never slid n netiv Icnsc.

'~ you talk X01 im Si~gco =' Q. Su no Icasc7

'A A. Nut realty.. Lilce i my, she meikc it lil<c tlicrc's ~ :~. W.

~' noUting quu~g on. Slte fall, sLc change her clothes. = Q. Wass C;i~and pimiuis respunsiUlc in plow Uic pinking

'~{ It ivnsu't like - it ~vnsn7 lilcc n bid tle:d, you kuoiv ^' k~l?

24 +vhnl I'm sttyiiig? It vas like oka~~, fcU do~vt~ with the =~ r1, i~i~.

2,% ~VitfCl'~ C \YCl1t I10111C flil(I I CIU1t1~CII Illy CIOf I1CS.
_.. Q. Wu5 Ci7'ntl(~ UI!)llUI~F IY:S~H)IISIUIf IU.~UII {Ntl ~):11'I:illl~'

Page 18
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Q. Do you temem6cr ifshe worked the next day?

/~. YcS~ tiIIC (ltd.

Q. Did she: work tier whole shift"

A. Yes.

Q. Di~1 she work alter Ih~C?

A. No, that's ivlicn s is said 1 thLtk t might go to the

clinic nnA cheek nu nay beck.

Q. Aad that was her last day of work'?

A. Ycp, i[ vas. It x~~~x l~ridn~~ anti S:ihird~y, co sbc ~ra•k

si 1~ riJ.i~' end S:~tw•d:iy.

Q. Okay. l3i~t getting b:~ek IU my question. Y~~u dem9

itcall having nuy c<>nveisntioas with tmyonc else

besides Donna ~iboiu Drnma c 1'~It; is that corrcctY

t~. Utl~.

Q. I mc~m [know you t~lkccl with your nUoi7icy.

n. Yco-~h, c:m you repent the quc~tion ~~;nin'

Q. Sure. aside liom calking to i)onna :dwu[ the lidl, do

you hava nay mcmop~ of tnikin~ wish tmyonc else about

i~~>~,~~:r, r•~u•>

A. I~ot ~ilcc in the same time, no. I nsk the ~v:iitrexx,

} uu lu~o~v, ~rhaNs Eoin~ on, mh~t hx~>pcn? .Uid, ~•ou

lcno~v, like tbe~' Said iYx like puddle ~~•;~Icr Uicrc:md

she pair#s in Uic micldlc of it ~md sLc xaY she 1'cll.

\abode sec Ucr iC slic I'cll, trot gill throttler

irs~ih~cs., u9icn tlic~• sec the ~sntcr thr~• Bind of move

Page 20

~ lot?

A. Na.

., Q. Du~xiu know u•hu's responsibility Ihal wus'

1. 11'cll, usunlM.lim Sngc 4o tDe p;~ricing lot.

Q. 1~'us dia~c any r~~ponsibili~g on Ilse pan ul'Grnnd

^ pimivi's to nutinli~in Il~c outside of the p~'emises as

~ 1'ur ns 5now mninlenancc or s;0ling cu ice remo~~al, nr

anything like ihnC>

:: d. \u, natldnk.

a" Q. Okay.

t' r1. I me~m usa:dly Just mite care of tDe front Qn~r, Just

'•' put like snnw -sett, ~•nn lano~r, Iikc the sicicwaltc

> > t). Where the custonwee ~viw![I coax: ia?

i ~ :\. Ycah,.v6crc the cnxtorocr comes in.

(?. Oihcr than l;diine anumd the IivM dnor, Grand

.. t>imiUi x diet not perlin'm any mainrenancc un the

ouixidc ul'thc pitiper~y; is ~ht~F carrcc~?

- A. Yea.

Q. Du )ou knu~c ~rhu'I ~l'J Snn~r Rcromal Services ix?- Du ~xn~

kno~~ ~~~ho ih~u compam~ i5"

- ~ :\. 1 sec tLcm in the p;vkiug Int, but 1 Ann't L~irc any

~rork ~sill~ (bent. I nnh~ Inllt lu them or -- I dt)n'1

ha.•c our rclatinnsLfp n~itb biuo.

Q. So ~t~u ncrCr talked ro the gur"

... ~\. \ut rc:Ah•. nn. 1 don4 cren ~~n ~r Il~cir pLnnc number.

5 (P~ges 17 to 20)

Ca1-ro.l..l Court Reporting
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Ayrn~zn Shkoukani

March 23, 2017

page= 21

~ _~
F~ic~c~ 2:3

~ O. You didn't hire'f~l! to come anct perliwm snow services
~ ~Ilt. ti'1'IiiNF:R: .lust In keep the rec<n•d

. un do priq~crly? .. cic.ir, d~ai\ corrcci, those m~emrnl, lhat puu Junt

3 A. 1'0.
rccnllY

Q. Aud obviuu;ly, (lien, ynu never set the trrmc Ibr'I ~l 
I ~ 1'41 E W I'1'i~lt SS: What do you mc.in'>

tis to when snow ~vus « ~ Uc removed, ur ice or 5~ilt on
•• 13Y M {t. IiARA"("fh:

6 the prupuiy, you JirinY set any ol'the 1erm5 of Aic r Q. "fom. 4vhat he's asking you is,jtn~ Iu say ~vhclhcc 1 ~v.0

~ conU:ict' ~ correct iu royn.suny~ti<m. So in me:tek ita~nin jas~

t• ;\. No, i dicb~'t iuive :iny conU•ol of that. ~ sU ~ve5~e clean-. i wool you to respond Uy saying

Q Q. Did you ever p ry l' l.i Snow Renttwai Com~r.~ny for iu~y 5 corra:t or incorrect.

1n wrviccti they perfornud un the property.u:my lime'?
~ `f A. Oknt•.

a a A. Never pad•, no.
1 ~ Q. Othci• lhiin t6c; one lime iu t~ebruaey u1~2014 whin you

~ a Q. Did .lim Sage evu' fell yott that you -- yott, meaning
1:~ noliceJ t~ prUBleni ~vitlt the drain in lhiti pnrticuku'

13 Grtmd Dimi4'i'S, needed to hi~~c n Snow renu>vnl 1 > ~xn'king lot. Y(lU SU'c` 1101 flWfIPC O~any outer (inns thpl

~ ~~ conn•acto~• on the prope~ly'l ~ ~ this drain ir.~d a problem ar issue dr:~iniug ~rmer.

3 5 t~. ISO.
A 5 CUt7'Ccl'~ .

~ 6 Q. E low Ic~~~g did these drtiin ivsa~,v exist in the parking a ̀ A. Cor~•ect.

1 % lot ghat you discussed which wei~c praienl in 2014? .t ~ Q. Okay. Are you nwm•e oFany other pc~snnx th~~ fell in

~~ A. ~Yclt, like t xay> :is soon fie i broke die hole it ~u this parking Int sn fmy timr. in 2Q147

i~~. <lis~ippcared. i`•. r\. No.

n Q. I undcrsinnd that. ~t~ MARKED FOIZ If)I:N'I'If•'i(.:A'flgN:

'1 A. 'Pekes fike five mi~~utes.
:: t DGPUSI"PION I~;XFIIl31"t' I.

'? Q. So O~crc wfls a ~~rohlcm with the di.iin au Icast in
- [3Y MR. L3A2A"PI'A:

~ C~eh~~uauy ol'2014, riglil? ~~= Q. I'm going to show y~>u what has been mark~~l ns Gxbibit

2d p. Ycs.
.:4 ~lumbcr I. i

<5' MR. S'I'CsMGIt: 191 ol~i~~t just tis to tl~c =~ MR. f3ARATfA: IYe got a copy For you,
J

Page 22
Yage 2~ a

x chart~cterization of his les[imony, but -- ~ Steve --

T3YMR.RARATfA: =' MIZ.GAI31iL: Yeidi.

:; Q. Okay. So did you ever --strike th:H.
~ MR. I3ARA"1"!'A: --and Mark. 1

? Do you have any knowledge of~ny other ~ MR. G/~131~ 1.: (,lost wail( to Zook au the i

., limes where tint drain didn't drain water ~s you
~ date. Yetih. thnl"s line. j

~ described (11e one time when you g~w it in fi MR. l3i\RA"("I'A: Ycnli, iCs tln rigl~~ date. F

~~ February 11th --
'~ MR. 4AI3G1,: '1'h,ink you. s`

~ A. Oh, ok.iy.
'~ t?Y MR. I3AItA"('I'A:

-̀+ A4R.fv10LLOY: Wnit 1'orhimtoGnishhis Q. Sc~'1'om.l'msho~vingyouacopyu('nletter)iomSa~?c's•

A O question, okay? ~" Investment Group. LLC that's ~iucd.luly Isi. 2(114.

a 1 C3Y MR. BArLA"1'7'A:
'• t r~. Yes.

1^ Q. Are you aware of any other Mmes thlt ih~t c6•ni~i
~" Q. It is ~~deh~c sed to Oimih•i's R~wiam•~ini. Do you.cc

~ dicta'( function or b~ckecl up?
~ ~ ohm?

~ ~ r\. No.
%'~ r1. Yes, xir.

>; Q. So only (his one time?
... Q. Do you r~~:all xccim~ this leuei"

°~ A. Ycs.
... A. \~IuiC>

Q. Never ~~lore'?
Q. Do you r~eull cacr scein~ ibis Irncr bclinr'

7;' r\. Vo. ~ A. picl I sec Ihix letter before!

.. Q. f~~e~~er slate? U. I lave you ever seen ii bcli~ir•?

~~ A. Nu, not tl~nv ! rr~ucmbcr, nn.
~ A. Oh, }~es.

...r Q. Okay. U. I mc.m your 6rnthcr takes c;nr ol'thc bilk and cwll?

.. N1R_ S~F.•.INF:K: And that's ~rhi^~i you shy no, .... A. Ycnh. OIi, yeaL, I get unc lil.c ever}• ~ car.

.. Il~i~t'S con~ecl?
.... O. Ycm ;ct one e }'•~.~r. ri4~iU',

:. a 7~FIE WI'I'NEiSS: No. not Ih~~ 1 remember. ~'S A. 1'ea6.

Like not remember t~~p~x ning.
• - Q. Mid dc,c~~itx li,r ux what it rcprcscnu ~o yui~. Wh:u

6 (P~~<7~s 21 to 29 }

Car.ro~.1 Court F'teparting
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Page 25

IIOL'ti IIIiC It'Ii l`7' I71 Ci111 ~

.\. Well, .lim Sa~;c ch:u•~c far atl Ihcsc s~ul'f ou tl~c bill, ..

All(1 SIC (~1\'I(~Cl~ ~~ICill ~)~' (~1P ti(~llilf'C ~~00111'!C COI' 
CllC~I

litcc Icunnt +ever tLCPe, and 16:~1's hoer ninci~ 1 supposed
~~

to pav biro, like U~c clil'Ic~•ence in m}• xgmire 1'ootflge
..

~• for tl~c elech•ic, the snu~v remuv.J, the ;;rays.

'' Q. The taxes"

+' A. '1'hc parking Iot, take c~u•c of Uic pw•king lol, tlic
:'

'̀ lad, nnA 1 Ihink the inxu~•ancc for the UnHding.

an ~. p~;ay. p~iy undcrslanding I'rtroi loukin~t ai this leticr is ~~'

u Umt DimilriS pie-pays ti~csc C~I7711H10 (~1L`A IbjNI17IC]lilOCf
~ 1

~' expenses cLtirgcs. coinm~nly known ~~s CAtvl. rlra you u

~ ~ f~mility ~vilh that ~~nrd CM•1, C-A-A'1° l

1 ̂  ,1. No.
~ a

15 Q. pkwy. \Nell, IeCs du it This way. My unde~~tamQing ~

~ ~ is tlmt t)imip•i's pre•pny, some of tlrese meinteaancc ~ s

I ~ chtngt~ lh~U mi pnssed on ~o you ~s n ten~nl; IS l~l:ll
.1'1

19 COI'fl'.Cl~>
lU

~ `' r1. Ycs. ~~

?~~ Q. big yuu p~~y 41,250.00 n m~anb to to4il 15,1100 per yem•
zo

at asyotn•cstimntedmaintcnmiccex~x:nses? z~

1:? A. N0, this bill-- tise p»~• it once n yciu'. Ile give nlc '?

~:± fhc bill m~cc ~}'car. %3

... Q. 1 know that. l~111 USRIIIL y0U 8 [lll~crc:nl f~Ul`SIiOD, il' ry~

~5 V011 ~:001V llll :II18lvCl'. It iOtI1GIlC$ IO I~lIS C%I
U~iI T.5

Page 26

~ ilea Grand Dimiui'.s pea-prays the maintenance expenses
i

iei the tunoiuil ctC515.Q(fQ.pO per yc.~c

A. Oh, }~es.

Q. Sc~ il' 1 do my math. I think Ibnt comes nut t~

'~ S 1.250.00 per m~mth. Would you Etgrcc with that?

-_ A. Yes _ _ ~

~% Q. Duct GrzmS Dimia i's, in adcl~unn t~~ th base rent

3 l~tOl Il ~)ilyti $8~C'S, [~CH:ti CIIiUIC~ UIIUIU'1'ti :150 
~l:ly '~

x.25O ~~ nu~nlh 1o~varcl5 mi~int~n.mce expenses?

- • ,1. Ycs. ~u

~ t Q. Okay_ II'thr uniniuru~cc cynnnses roc le,s than u

~~ Vii! S.OUp.UO per year, would Mr. Sage reliinJ you tl~e
~:.

t= dillel'cnce? 1 }

t4 A. Il~~everMnppen.
.te

Q. 1 know, bin in theory --
..,

• ,1. i guess,
tx.

• • (?. -• illll~ ~~'fll`Il lI7~Y Lll (ri21' ) $.(~(I(), y(lll I1UYl` l
0 C(1111C Uj) ! Y

~~•i(h mm~cy to pay him ~h~ di17'crencc, right''
~

... Q. Ok:ry. L:~.v question on phis exhibit lia~ ~~ou. No, h~-o

- more quCslions. . .

I)id you ever ~'ccrivc an invoice 1'ronl ('<C.1 ....

L:mJsr~ping ~.•hidi ~rrilicd nr.mtec! die cht~rgcs fhr
..

. , rrviccs chat T&1 char~rd Sage :' : a

A. VU, nc~'cr.

Yage 27

O. i)a you Ruow ligw fir. Sage came up ~~ ids the li~ures !in

the eos~ oC suo~v ccmov:d and sallino un an :u~nual

~1i1 1~ ~

~. loo.

Q. pk~ry. Oo y0u have on opinion as to the qu~ilily of

services the now ~mnov~l amU'aclnr A4r. Sngc hired to

perliwm snow removal sciroicc, on This properry~ do you

hate iUl Q~)1111011 {1$ LO IIIt IY~N: DI ~OI) IBIS I1C lIl(I~

Uid he perfi~rm leis job ~ccll? W:is it tacking in nny

way'? l7o you have any opinirn~ on Qi.d''

N11t. CAI3L•'I.: .Are eve lalkin~ ~ibvnt ll~e time

n, gnesuou~>

Nllt. lii\ItF\7"I'A: lhn, aia, this wns,just i~ mute

general quesiioEi.

t3Y MR. IiARA'I"i'A:

Q. ~1t ony from since yuuwe oa:upied and o~vne<I the

CC\1111Pfl11t [~1CIt: --

Q. -• lIU yUll 1111vC 3Uly O~)II1i011 IIS 1Q IIU~v 11115 ~)OIY
IGIIar

landsc.gw cunU~~ctor ploH~:d the snow, tiaw he Iook a rc

of the propertyi

A. Um, I mean I think ~t~cy ~~~:is doing ~~cll. Lllcc if 1 sec

probtmn, like 1 cton'1 remember like, you IU~ow, we have

n problem a~iU~ it.

Q. You cinn`~ recoil raving n p~ubicm?

Page 28

A. No.

Q. Do yoi~ ever-• did yuu ever cnll Mr. Sug¢iq contploin

about anything?

A. 1Ye11, ! fhinlc like one year it stirs xnu~vina lihe plmnst

c~u'y .reek, yuu 1<uuw.

Q. v~,i~.
A. It w~~s like snciw•ing eJcry wcekci~if, f exu reincin0er Illci

nl ' 12 ar rrl~icb vent, you luto~v, Uicy eras pintvb~g it,

but xo~uctimcs film iPs snowing Turin„ N~c murning.

Q. Soy Ihat again. I <litln't undcrsttmd )rou.

A. Like iCx snOw9ng all dray.

O. YcaD.

A. Wlll'll ~Ill`V CO~lll' III Illl'Y NI01Y If, like n c:ir ~»u~kii~„ in

there, anti when I6ey nx>ve, yiw knuiv, tUec couldn't

)ilm sHn~•cl wLcrc (s tLc p:u•1mJ cac•, ~vhcrn 16e c:u•

parking.

(~. IZIL~11.

A. Snn~c[imc I r.Ql .lim xnA 1 s:ir ~>Imy, ~hcrc is •-sec if

Utc}•con'[ come U~icic ~md, ~~ou Icnu~~•, redo tBc perking

IM: 'I~hal's unl~• lilcc--

(j. \1~hai~coidd.limsayundcrthusecin:wnsianccs"

\. Ile usualh.xa~+oka~~, 1'tl call tBcm.

f). Qkup. Did ~•au crcr iu»icc in =01J ~ahctl~cr m~ nut Y ~l'•.I,

Ilur anu~~ it muvul cYmlraolur, ~vbcduror not that

cgllll'ticlur ~l~)(1GCll UItY 5:111 1~1 the ~)AI'k10;;~ lo~c'

7 (Pages 25 to 2£3 )
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E~age L9
Page 31

- A. No, i don't know.
- Q. Can you tell me above how olkn? Maybe once a momh,

C?. Yuu do~i t icnuml~cit o~• you don't kno~vl
cmcc n week, once n y~a~n

A. If iLcy likesalt'? 1 couldn't remrmber, no. I clun'1 N1 R. l3ARA'f'17\: I'm toing to oUja:l lk~sed On

~ i'l`II1 Cil1 ()CI'.
ti~)C'l:lllNlil)11 illl(I IOU11(IJI1011.

Q. oo yo~~ ~,:~,~n ~i,.0 20 is .~,,. a,o ~v;~~~t~ .~i~«~ ~~~~ ~,~~a •~ •ri n~ ~vrr~rss: n~>, ~ ~~~~~i~i~r~,~~»~»,i~~~•.

.. record sn<iwidgs?
E AY NIR. S"I'131NL`I2:

• .1. Um.
' <). Okny. Did sltc spy where die pain w~ic lourtcd in bcr

~ MK. (iAt3k:L: Ifyou know.
" liaick, whet4er it wns lower lmck, neck'?

A~N2. NIO1..I..OY: II'you ~Z'.~tmntbcr. ° NIR.13Aitr\'fT~a: 5au,c objcciion. 1 dcm't

to '(7•IG WPPN1iSS: 1 caiPt remunUcr, nu. ~ c~ think qru ~i~is wiUiess testilicd thou Le ~alkcJ w

~.~ MR.LSARA"C7'A:.Nulimhcrq~x;..tiuns. it hcrabou~hcrback.

~ •'• A41t. S"1'C:INCiIt: 4Ii, sip•, my name is Mirk td 13Y 4111. S"1'GINIiR:

~:f Steiner, I mpresc:nt Sage Inveslmeut Group. 1 hive
t3 Q. 1)o you know?

~'~ just :+ lew questions fiir you.
.t n r\. No, no, 1 don't ecmewber.

1~ Ci\AN11NA'1'ION ~ ̀~ Q. l~lo~v did you wme to Ibis inlii~7nalioit° Did Debbie tell

ts; 13Y A4R. S'1'GINC:R:
to you abrnd this, ardid you,jnst ovcrhem' il?

~'1 Q. Did Miss Linings ever miss work fm• nny long peri~>d~
1'~ i~. After xlu tell tt~cr shut tnOcing ol~, sltc h:ix proldnn

1~% oftime for:my rcaeon, Ih:d you can recall?
xs ~vitl~ l ee back before, you know, but that's tlrc ouly.

~ ̀ ' MIZ. N1C)LI.OY: fiver. in her enti~c ~ ~ ~Q. AnJ they JidnY give you anymoin details an tLaP.

'~ employment? z`•r r~. No, jns~ like theF sn~~ing sloe wsis cmnplriiniug,like n

2 ~ BY MIZ. S1'L"INCiR:
~1 lot of tunes sUc conq~lsi3uing nbout her Aacic ro the

.... Q. During I~er uvecc
'~ ~voita•ess, not to me ve~•y u~uch.

''j A. ~o.
~~ Q. And, ul'comsq Uiey ~vuulJn9 cell you il's1~e vented

'4 (?. I)1(I SI1C IVCI' ~F)~H:ill' III~UIL'(I VNIOI't~
~h ~OC IIIUSC Illllll'll`S WI(Il illly ~)IIygIC1110S OP 1111yI

h111~~

..., A. Welt, zl~e ~~ns enmpininin~ like about her Imck r lot 
of '~ 1'ighl?

Page 30
Page 32

i

time.
~ A. No. ;

~' Q. <'nn you ~ccall how open slie wuultl cautPl.iin abuo
t tx:r ~ Q. Uu you ir.~c~ll wh.0 M1iss livings said tlic condition of 

Z

:> back'?
} hey back ~vns immediately Ibtlnwing nllershe incident9 1

N1R. LT~Vt~~"1"I'~: At wh~u ~imc fi~une.uc we a A. Csm you repent uuu atignin

mlking:bout`?
~ Q. Ukny. Su you cnme in su~wmcl 9:Op in the mciming —

6 MR. S"f6INL'•:It: 4Ye11, she only w~»•ked for two
fi A. Yex. '

~
' days utter ~4iS acciclunt.

~ Q. -• on llic <I~iy ol'Ihc iucideul, iirhl9

DY M12. ti'CL'i1NGR:
~ rl. Ycs. i

.. Q. So Ices sny U~I~~c this incident, did slu ever
`' Q. And ll~cn you spt~ke with R4iss Livings, right?

~•~ compl.iivaUuuiher6nck?
10 i~. Ycs.

.~ ~ n. Yc:ih, she used to cOD~plAitt to lhC ivuit~'CSti, you know,
i ̀ Q. Do y~ai rcenll whin shy said ntx~ut her In~n:k n~ thtit

~ '~ 1 lmve :~ prnUfem ~vitD mf' bnck, ma~ brick llurts, l'ou
tz lime?

7:: k710\5• -
~ i

s

A.. SI1C 1V Oti (II1C. I IISIf II~ VOII Il:lt'C 5111 YI~I111(;~ ti~1C S
Ai(~

- • t?. I)ict she evcrcomplain to ;rcni'
~~ no, l'm live, l .juxt chsmged my clolDes.

i:• ~1. qm, uol like peceoual, no.
~ ~' Q. (7kay.

- ~ Q. I.)p you know who she would ct~mpl:~in :1bc~Ut her t).tck 1
6'? ~ E ~~. .Antl 1'nt mad bcGtose my r1U1Leti u'nti wet. 1'ou 

lurou'.

.. A. 1\'ell, you knon, like she used to t;~Uc to lhr
lluN's ~vl~~~ sbe vas mad.

.. ~~•tiitresses.
~ l?~ Uid shr cv~:r tell you th~u.hc i~aJ a back problem

. A Um, I IBink Ucbbic she might. ~'ou I:nou•, lilcc 
Ialk to ::a A. iVo.

- Aebbic, she's like friends kith 1)cbbie. 
~ ` ~ Q. ~o she just lilt work one tla~%!

Q. Can you icU ror liir how IcmE~ chc wmplaiuccf abou
t 6cr ... :\. No, slit work F~•iQsn~ xnd she ism•k S~ui~rda~~.

lx~ck?
' ` Q. ilnd then .dicr That srcund Jay --

. , i\. 1 couldn't remenil>er. 1 mrm it w:~sn'l like, you Icno~~•
• ' 1\. Afla• the secm~d d~»' sLe said Drell, I think Pm Roin;~

c~•cr~~dn~• compl:~iniu;;, ~'ou kunw.
.. to go check ou nq• bs~ek. 'I'hai'x ~rben she x~opprd

B (Pugs '?9 to 32
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E'age 33 Paye 3S

comi~,t; in. ~ iilcc the ~vholc ~e:ili. tbnt'x lilcc o~hcrc all tt~c

.• l). And then did she ever talk with pam ,it>uut her back - empint~ecs p:rcle.

:+ after Ih:n time! :; MR. I3ARA"I"i'A: So yuu5'e pnintia~ to the

.. A. 1\`eil, 1 mean she come in every once in mvl~ile.:md sbe ~ ~'itilu of lbe outside of the phcilo~rapli?

.~ snid oL, they do like, yoo la~o~v, pbysicat therapy to ~ 'f'111~ WI't'NI:iSS: Y~nh. I'rol~aUly like. you

my bac1:, and I Winl: Ihcy~, um. xeren• it up, you lames, v knpiv, Ucrausc like ! said, I mein thatF whc~~: the

~ just railing hawc xtui'f, ~n•Mty muds. Truer. So 1 roam we just ,rvoid the waicr.

~ U. Okay. UiJ slx; ~vcr J~.ecriUe hnw the incident ~~ MR. 12~RA"I'I'A: You just indicated tLaCs

t~appcned? ~ where the water, by ibe X. with the circle in it,

IU ~~. UIII~ I CUl1I(IIl'f fcl11ci7t1)CYs ~1U11 fIlI11Ii.S~~c ti:U(I I COIIfC 1~ Cl)Pl'CCI~~

t s out of my cnr, an[I soon as 1 step Jo~vn I sli4~pcc1. l.t 7'I IG Wl"I'NLSS: Yes.

l? Q. !>id she ¢vcr mention a sUect of ice. m' :nrything like 1 ̂ MR. i3ARA'1"T'A: And you said you u~icd to

t:i i1~81? 3:1 llvOi<I 111e wa1Cf;~

1'~ A. ~Yhat is it, l'ui sa•~g7 t4 '1'Flli WITNESS: Yeah, l,just avoid it end

~' Q. Uid slx~ ever m¢nliu~t n sheet pf ice, m• nnylhiu~ like ~ ~ walk i~ tltrotigh ~o tlic stele.

~ c that? '• ~ MR. MOL.l.OY: "I'haPs li•i~in Exhibit t vl'

.~'; A. Sheet of ice, wL~f's that'! a'~ Cm~ama~no's deh if says --

t~' Q. I.ikc the ~nlirr Uack parking lot cnvcrcd in ice. i.)id x~ MR. BNtAI'1'A: C:u,u»~igno.

1s til~< Lust ldl you th:itY i~' MR. MOLLUY: --and livings. CavnmaRni~.

?n .1. Um, l wuldn'I rcmcml~cr. .... Mlt. I3ARAC"I~A: CHixmr~gno,mtd~lsa Icxl~ibit

%.~ Q. pid she ever tell yo~~ U~tn Qi~ entin; Uack pn~~Cing Io1 ' ~ of livings.

~.. tivot awe~td in ~1eketl Snow, or anything tiles thni? .... BY MIL. S'1'GINCJZ:

z3 A. 1 renlly caidc6~'t remembea :a Q. Was tl~cre ice. that you recall. ~vi~ere you pnrkeci7

"'~ Q. llo you know appraxinmtely whh~ lime stie Ic117 ~'-9 A. No.

r'.. Wc01, sfie;t:u : ~vork:::b a! 6:;lQ s'::odc, xa aroasslely ..., Q. Was tila~•e snow in the ptn•king lot ~vliere you uuikcd, in

Page 34 Page 36

~ 16nCs Uic time. ~ tlic a~r.~a where you pnrkcJ?

MR.'MQLI..UY: Dun'I guess, just tms~vcrahat '- A. 1 couldn't rciucmUcr.

:t you knun~. ~ Q. Dp you ~Lenll flee p:u'king lot being slippery while you

~ "f'41I,: WI'1'NI'iSti: G:00 c~'clack. '~ +valked into d~oreuma:ull?

5 13Y tvi2 S'fGINBIt: ~ A. Um, wLen 1 walls- Itke! conlcin't remember resell)'.

r. Q. Okay. Yuu, i~f course, munliuncQ That u drain cover ~ Q. Okay. bid you walk in Through the back door?

.~ lAot bud Ih~ ice oil il. VJac ihe~~; any~vhcrc else in ~~ A: Ves. - -

:, ~hc pud:ing lot Ihuc hnd ice •• " Q. t)o you iccnll Irrvin6 auy bouUlc walking to the back

~ Nut. r3nitn'Prn: c)ni~cifm,. foandauon. a~u~"

icy spcculniion. `~ MR. SARA"I"I'A: !\skCd and 8nswered.

~ I3Y ~4R. S'}'IiINtiR: a' 'fI~IL 4V1'I'NIiSS: No.

~ = Q- "' Illill y0U l'90 I'NCJI I:~ i~ [3Y NtR. S'1'L"INEIt:

~ :+ A. I dun'1 remember. 1 :~ Q. ~Verc lh~~'c 11ny parking spins av+~ilabic Uy the lime you

i u MR. f3ARA"I"1'A: .4skcd find ans~~rrrQ. ~ ° got ihrrc trt 9:Op a.oi. that waidc6i l harvc becu uru•

~ ~~ ~3v n4a. s'fr_INfai: thin d~;iin ~vhcrc tne~Ls w:uc~"

t i. (~. ~~10501'ly~ "; n~~t•~;F~~~~ ~/~: ~~~)ICCl lO ~0U11t~i1110i1.

- ~ % A. 1 cnPt rcnicmbt•r.
'I'lll= \a'1'!'NI.iSS: 'I'lia'c i.likc a--;2~ih,

.. Q. \\~hcre did you park on ~hc ctuyal'du incicicnl'
Ihtrct a tat gl'parkin~ spot.

,. n. c...,, ~~»~ ~z~~~,~, i ~~~~~~~~ ~•~„~~~»~~•~:~:~~a~•, ~>~~~ i ~i~~~~i:,,.~ _ i3v n~nz. s'rcir~t:iz_

.. p;~rk iil:e all tNe ~c:,r to U,e rro»t ~,•Imre i~'s i;lce ~ e1. h, phis liliga~ioi3 there's Ixeu a I.casc ~\eiLenum. um.

t 11Ct'c'S I10 N':Ill`Y.
Illill 501110 I1:1\'(: 5.11(1, i1:1111~IV .1 i177 ti:IQI` 17315 Xili<I f!tl\'~•171Y

Q. N'cru you stilt in the back pm~king foi?
y<ior rcl.dion hip bcnvicen your busincs, ~md tia~c

... A. Yes.
• - Invcsliurnt Croup.

... (j. Are you al>Ic in slime tin Thal ~~hulu ~ehcm you parked° ~ ~ ~~1R. S'I'IifNI::K: And Ict me just nnuk this as

:\. ,l~ligltt br like a tilde Ilil furU~cr in here. ISccauxc

i
' ' lishibit 2.

9 (Pages 33 to 3G)
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Page 37
[':Zgc 39

~ iv1ARKCD FOR IDL-N"fIfICAT10N:
~ i3Y P4R. SI'I::I1vt~.R:

- DFPOSfi'ION EXHII31'1' 2. - Q. Okay. Ib~r piicn dncs.fim Sagc visit the (n:md

• IIY MR. STENER:
Dimibi's loc~itiuii!

~ Q. Flave you cvcY seen than Je~amienl belbiv? 'f ~1. Not too often.

-• A. Ycs.
~ Q. Arc you able u~ ,ay how II'c`t'IICIIUY IIL` COOItti 1~11`IL`~

Q. xa~~ yot~ ~~~r r~ra titi~ ~n uuu do~un,~n~ U~ror~ wis
h ~ A. um, ~ m~:u~ ~ ns,uiuy dike ~~k~ u,~ r~n~ ~a ~i~s ~~~:,~~,

~~ lint Sngc!
~ so ui»ybc like -- 1'iu irol remember. bnl sotuctiilteti 1 see

A. ~Vcll, iNs the old l,ense. IPs like c~pirc --
~ him lilcc mue o~ mo~iU~.

~ Q. Right.
~ Q. C)kay.

~ n A. -- in 2004.
~~ A, 13ut usuall~~ like t give him the rent :u bis pisuc, sn

11 Q. Itighl. Dut have you ever rcfn~rcd to Ihett ~locum~nt
~ ~ Dc doesn't come in In p{ck iq~ Utc rcnl IYom mc.

x" with Jitn Sage'°
1? Q. Okay: Do you ituill evcrscein~ Ibc lions ol'Gtind

t ~ MR. QARATTA: Ol~jwt to the lin•m. ~ i Dimih•i's t>n the day ni'the incident. 1ti 10 Illi' GYltll

to ~1R. NtOLLOY: Object to tli~ k~rm, i~ p~rkin~ IatY

1 ti '1'biE WITNESS: WhtU du you mc~m> ~' A, qid I xcc Ibc front prirkinq lol?

lc; I3YMR.S7'[lNI;R:
~b Q. Right.

i~ Q. 1.1nve ybu ever sp~kcn with Jiui Sn~c about that
i'~ n. Ycs.

1 tt cl~ctuncntq
a s Q. Do yogi rcca0 tmy ice ter snow in the lions parkin

l ~ r~. iVo~
19 lat?

~4 Q. Ncvcrn
r0 A. No.

•'•a A. No.
/-3 Q. Nnw, iPs my nndcivtnnding Ih:d thcrct also a side

. . Q. Wlierc hove yot~ seen il?
<`.z packing lot. Did you ever see the side p.ukiug kn on

'~ A. '~Vc ay to like mo-~lcc -- Svc kry to tc]i Uim arc I~mc
 to '-3 the Aay of the incident?

"~ make si Iense, and we never clicl renew tlic Ieasc. 4̀ A. 5idc pnrl<i~ig lot, »9rnt do you mein?

'S Q. Did tl~nt tense ever govcm the ~Llalionship that you
=' Q. Is there a parking fni not in the final. nut in the

Fage 38
Page 90

~ hu<I ~vi~b ivlr. Suge'> ~ Mick, but W the lido?

M1t.13ARA"1'I'A: Asked and ans~vcraL ~ MR. MC)LLOY: Do you undeirumd hip

i 'I'I•Il's WI"1't~1f.:SS: 'Phis L.case, nn. ~ ques~imt?

Q 13Y MR. S"frINIiK:
" "I1ItT tVYI'NGSS: No.

5 Q. Did you ever Iwve a ~~~riUen Icyne ~vidi Nlc Sa6c'?
- 13Y Nt R. S'I'I;MGR:

e p. ~VU.
Q. Okay. So Uurc i only h~•o pm'king lots io Cnand

-~ Q. When did ypu licst look at That document?
~ UimiU•iS: is th~U right?

A A. .~11%T \YIIC111Y1• 31~„~,ned tLc p~~per ~ri~ii ,lim Snac, yo
u W ow, 3̀ 1. T eo perking lotx.

Ibc p:~per. Yuu know, ~vlicn Svc bought llie ptnca
~ Q. Is lhc~L a li~ont ptn•king loi illl(I it IKICR ~)i~l'I(tlll ~DI'1

~ ~~ Q. OI:UY. BktCR tll ~OO'1?
1 U I\. VCfl~i~ 11)1 i~IC Sll'CFl ~ikC I~IC OIIC~( Or l~lc 1'

C.l'lllUl';ltl~.

l! q. z~Qq.
71 Q. Llh-Btlh.

u: Q. And thuCs the lust dime you sa+e chat document?
~~ A. 7'hr Ergot of Ilse resl:lul:uil, b~~ the Gr:lliol -- by tl~c

~ ~ n. Ycx, ibis one expire ~m~ u~c ncrcr rcnu~ved it.
~ "' c~•.~ru~, ~„ u,c n•o~v or u~~ ~•~5mur:wt.

~ a <j. When ~•ou goy rcne~4 it, i~ mak.~v it sound like Iha1
''' Q. Uk~ty. I~lavc you evu• salted a~um~d l!rc prcmi+es od

icr

~ ̀ 1 Iuisc w-as cl7ecii~•c of wmc poim. btn is ii -- is it
~' ~lutn just in the li'ont ~nrn~vay°

!•` ;Yun•tindcrstandin~ihi11 D11CN )RIII IOpR OVCI'INL`
.1 ~. /~. .JUST III(YIfIC1Y 11IIy ~Qgl II1

C $I(IMY3IIIC OI7(I ~I1C C1'011~

busine~.ti ihui ih:q Icasc ~~~as uoi cl7cciirc!
i ; dom•.

Nl~t. tan~crrrrn: onjcciion, i~ coos aura
p. ;end n~hcie is d,c s~dc.,•a~k?

~' ~cgaa cunc~u.i~,n. ~ a,;nk ;,~s;a~ L•ccn askca and ' ̀ A. ~rx in u~c trout, me frun~ or We rc+mu,•an~.

:qlc\\'l`I'IYI. Vtt Ylll`J(I.
U. I'I:I Yt VOU C~•~P iilll~ll Illy ~)711'~:lllt IPI I

1~I()Iti ~

... D•1 R. MOI.LpI': tiantr. You c.u, nus~.•cr, il'~•nu
• ' A. \n.

.... c:m.
.. . Q. I lave you cv~r cousidcrrd sahing the ~rukim~ tut il'

:.t 'I'blli FVt'1'~IiSS: 1`cah. it's ccpiind. You
~ you4o ever ~cen i~ Slippsv,','

.., kouo~; it c~piPcd n•hr~t ~cc Ix~u~lU Il~c place; btn ~~.c
' ' .\. Nu.

flt\'ll' ~rl'1 it Ill`l\' ~.1::ri1` i~e~l'l`l1lll'lll.
~/• ull loll' (~:Il~ C)~ n'~t~\ ~.I\'111!~5~ ~il~~ l~l(~ VI)11

 I1(tI1~V

10 (L''ayes 3; to 90)

C~a:r. -r. a.l. ~ Coiaxt FZc~~~o.r. ;.: .:i. r~ic-~

58 E>-~1 6~--2.91 1
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:ulyone?

h. Not ou the same date, because lilcc t stud, ~vl~co she

said Utcrc ix nolLin~ loin}; on, so I fi;;m•~~cl (herds

no rc:tsou to m:~kc, )'ou kn~>~v, a big detil.

Q. Can you tell me the kilt ~imc you spohc with Miss

I.,ivings'?

:1. 7'hc lash ~imc? llm, maybe like a yc~ir »nd-~-h:~lf,

year, so~ucthing lilic this.

Q. So you Iwve no idea whan her present conJition,

meaning her physiuil condition would he, right?

A. No.

Q. Ifyou saw .~ d~nee~vuS condition on G~:~nd Oimilris

premises, y011 wotdd hove dOne~ um, wluU you healed to

do to remedy that condition, right?

MR.I3ARA'1"1'A: Q~ject to tiic lin'~n.

MR. M(~L(.OY: Second.

'T'11 G W I'fNL•SS: 4Vcll. if it's like not roy

responsibility I call Jim Shoe.

t3Y MR. S'i't'i1Nl:lt:

Q. L3Ut i~t n c.~,tie. un~, like this ~ebruzvy 21 sl I:ill, you

did lnkc cer~nin Steps (o clew• (be dn~in, right''

A. Ycx.

Q. Sv Q~ere were some situ~iions where you }neognixcd

lh~t, ton, yew ~ieeckxl to maintain cerl~in rotas of the

parking!~C?

['age X13

lin'm. 19c:ealrc:idyleslilicclhcdocsiiU'ccall

~- ~vhctha• tl~crc vas .my ~nuw qr icc ou tl~e p:u'king lol

on tl~.tt daY.
11Y V1 R. <iA131i1..:

., (?. You,jusi ~cll me what you sa~v Ihai.

A. It ~v~~s like n lol of ~vatcr.

Q. W.Uci'~

Q. Okay_ r\nd you sti~~~ some ice and cicbris. leaves 1 think

~ n is the word you usal, ground lheri ~h'ain, curr~wt''

a .~ A. Mrowid the drain.

~" O. !s that nll yuu r~~:all, bu~ically'?

~' A. 7'luu's all 1 remember.

~ '~ fviR.CiAl~lil..: Okay. Noihingcise. 'iliank
15 yuu.

.t ~ MIZ. MOLI.OY: 1 don't have anyt~uestioEis.

t'~ MR.I3ARA'PfA: ljnstl~ave~~ncortwc~.

"• 1ZI -[;XAMINA"PION

.~`' 13Y MR. l)ARA'I`I'A:

-i~ Q. Did Miss I.ivingx ever a)ny~lain of ieg pain befi~re this

t incident?

. A. Not that I rc~ucrobcr, no.

Q. 1)i<I Mini [.ivings, in guy tiny: that she ww~ked 1'or ynu,

.. , did sh¢ typically mice her shills, nut shnw up or miss

-~ hcrtvnrkshills?

i

3

d

5

s
.~

<,

as

i:~

A :.

1 :1

i n

y z.

Fage 9'L

MR. MOLLOY: Object tc~ liirm, fptmdn~iun.

NIR. BARATTA: I'm going to obj~r:1 to (he

chnraclerizntion ~f the question.

THE Wl'PtJL-SS: You knc>w, usually 1 don't do

anything with the parking lot, but if 1 see somcQii»g

handy, turd i~utc~d ~PUcribcr Jiro S~~e I,~usl lokc cttrc

t~f il.. I mem jusl_nlitUe small stall:

SIR. S'fEINER: Okay. 1 chink tfmPs alb 1

have ai this time.

EX~\MINATION

k3Y MR. CiABEL:

Q. Sir, on the date --

N1R. GABCL: My mm~c is Steve Gabel.

rccouunend TS:PS, 4hc conu'actor ~h.0 cared Ibr ~hc

UutSide parking lot.

'Ck1E WITNESS: Ycaib.

13Y Vilt. CiAl3El.:

Q. Un the dai~c of t6c inci<tcm that t~tiss Lici~ig 1'cll.

2-21-1~I, do you h.~vc any criticisms of'fc~17

:~. No.

Q. Ok.ly. And as 1 undcnlancl nn Iha~ day. ~n~u dii6i'Lscr

znuw xia inches oc So p8eked down :end all across that

hack parking lot. did yrni.'

A. Unt.

N1 R. Br\Rf\"1`I'i~: i~l/l ;!OIIIl~ IO p~l~C4't !P Ull'

Page 99

A r\. No.

Q. As pail ~f Ifer job tts being o-~ wniuv;ss nt ycxu•

:> r~sunuau1, wns she required lu c¢u~iy pl8~c:s irver to

1~1C 1i111~Eti?

A. Carry lilac --

~ Q. ~~~FIIfS Or ~bUl~.

e (2. Did you c~Uurve her doing ~hnt?

r\. ~Vtlsttdoyotunc~u~'?

~? Q. Did you watch her delivering li~od to tNe tables? DiJ

~ 3 you observe her •-

t=' ,~. l'cs.
z 's Q_ -- look to her perli>rn~ing her duties z~x a wail~'ess?

~ - ;l. Yes.

a '• Q. For many yem;:, righC'

A. Ycp.

.. Q. Did site ever appear to you tee liavr.my difficulty in

. perlin•ming her duties .as a waitress?

.. .A. No.

... ~1R. I3Altn'1"I'A: 'I'b:ink you. Alt sc~.

.. ~,nc.c,~~t:i..: raoa,~~,r~i«.
- ~ V1 R. t~4UL1..01': ~Il set.

.. MR. GAIiLI_: 't'honk you. sir-

..~ bIR. [3ACt.~1Tt~: 'I'hanks.'I'om.

"1'I•ICi WllNfiSS: Yuri is wctcomr.

1 7. (Pages ~l 7. 'Lo 9 ~~ )

C~ Y: Y'O.L I Co~~rt Repo.r. t i_nc~
5II6-~~ 6t3-291 :1
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~ CGR"fl f1CATG

STA'fEOF'(vIICH(GAN j

s COUNTY OF (v~~COM13
a

1, LISA M. FIY., C.S.R. 3121, ;~ Notary

Ihi6lic in and liir iiic shove cowiry tmd stale, dc~

harcby cer~il'y thau ~hc deposition wfls taken bclixc m~

on the d<•nc iicrcinbeli~rc sl.~lecl, dial the wiln~ws vas

~̀ by me fi~sl duly sworn io ~extily Io ll~e truth; Iha~

n this is a u•ue. f iill .end complete transcript of my

] 1 \If:IlUti'fl~)I1tC IIOIC.I' >U IFIICC~ illl(1 1~1i11 ~ !1111 il(11 It:~t11tY~~

i ' ItOf fl CbU11Sl~ 10 ~I1~iL`I' rill!)', ItUI' IItICi'CtiIEY~ ill (~1f".

7 ~ 8Yl`711 01 I~HS CSlUSC.

i i

~' f.,.

i5

------i.is~ ~i.~rrx. cs~i~- izi.
.. Noituy Public, \9atccanh C'uunry

vly Cuuuuiciun G~pi~~:.e: =7-y-2U19

.. ~

12 (Pages ~5 to X16)
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586-96£i-2411.

C~

d

rF~~"1

V̂1

l 1

W

N
O

N
W

F~

l~J

\'/

n ~~~

C m

d

d d
~ d

O

~o
~'

F—~

O N

O ~
~ N
~ O
~ ~. J
w W
N
O w
J ~1

b }-'.-.

1

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000301a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



RECEI., _ ;
D
 b
y
 M
S
C
 6/3/2019 1:23:01 P

M
R
E
C
E
I
V
E
D
 b
y
 M
C
O
A
 7/20/2017 3:37:18 PA_ ~

R
E
C
E
I
V
E
D
 by M

C
O
A
 7/10/2017 6:32:07 P

M
R

EC
EI^.jD

 by
 M

SC
 6/3/2019

 1:23:01
 PM

RECEIV
ED

 by
 M

CO
A

 7/20/2017
 3:37:18

 PIS 
RECEIVED

 by
 M

COA
 7/10/2017

 6:32:07
 PM

fc,hnS
h

cqS
i

K>
<

fei

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000302a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



r

D~P45ffi0P! ,• , 9 v ~

. i I ~ Y
~x~ira~x

//1 /~ ,~. 
L~ASk:

~~ ~
r

T1~IS 1.~ASE is ~uadc 1ttJ entcrccl 9ntu un 1t1ss !st ~I1y of Scptct«bc~,: ~~, 6~tuccn

'1'TIf•, ~~~lli AOUKIS LfV1NG ~fRUS"1' UAD 9i27/4G, by 1luf lhl'ongh ils 1'~us(~c, ~~=l~(;~

E30L)K15 (the "~flie ̀ Trust"} anJ tfiz ANTIIUNX i3{)t7lCIS l.1VCNG TRUST 11A.D 4%27!96, by

and t;iruugll its T~Usteas, ~.ftie Apukis, Gr~bury F3otrkis A~1v IGI111 Alh;tus (the "Anthony

'L'n~~l") (co~►c~ti,•aly hereinafter rrl'ecred to ;cs the "J.,t~~tcllq~•J"), and CIRANL> R1V~RL1
R.(?1'C`AURAN'1', INC.. a kiicltig~q c:orporatiun (.,Tenant"), Gtl the fOtto~virb te.rn~s end
COUditions:

I. rP entl a Ise LrnPecF. Lan~ll~~rd does hereby let t~tllo Tennul, y~nd T~nonl dory
hecehy isirc at~d lake !'roiu Lsndl«rd, the parcel of Intticl dtscribed oif ~athibit f1; tYlt~l bUlldip~ AticV

uppurccnnnccs, coinn~only k~iown n~ 25601 Gr;,tiut~ ~tpofnic, Michigan (thy "i'rontiscs'~.
TBft:till {1A9 111Sj)~CtCa CI1C P7etlllSeS~ 011'd AgL~RS iQ SICCCpt 1T)tl SAt116 ICI !lS Ql'CSv`Lll "ns is" COnditiori.

2. i.cHso'~'orui. Ttie lcrtn of this Lc~se (die '"t'crtit") ;SinEl co~t~mcnce on S~ptemtw~
1, 1999, and shall tcrtnipRlc un August 3I, 2UU~i, untes~ soonor iein~in;ttcd as itereEnnftcr set
ti~rlh.

3. ~r~it~n t~ Rr.nc~v Provitle~l Ih:tt thc'T'rnnnt shall nut lac in drfnult h~rcuud~r, tha
'i'ertinnt shall have tha o~~ion io rci►cw this 1.C15C fQt fotEr (dl cons::cutite five (5) yc~~ ter:u.
("Rcn~wnl Terms") apoii the s~mc Ycrm:; and conditions. wt{I~ tl~a Hass t2ent aJjuseencnt ns

j~ prm~i~S~`d i~z F'a~:tbr~ph $. k,ach of said options sk1111 l~C e:cCroiscd Uy d.,: ':'cn::r,: giving tivtice by
Ce~1i(iCd nail, rctc~nl re~~~i}~t rcquesccd, ~t Icast nitlCly (r0}:lays b~fUte the expindirn of ~l~e turn•
existing term. 'fhe riilure oC "Tenon! to exercise any option to renew shin[ extinguish sft
,ubsce~uent optlolis to renC~v,

4. tfse uC Pi'erntsca. Tenant shall use 11ic 1'rurt~ise:s vnty fir tlic ~gcrotion c>f

reseauriuii or nay otl~cr use ~vbie:i; [.undlued u~~i•ovcs iu ~vriiiug. Tennt►t shalt not use the
F`te1i21: ~S, ur Pcrmil Ute Premises to he +used, fpr the Jainy of a.~y oat ~J thing that cnngtitu~cs n
uioSntlan oCany Invi, order, ordinance, pr regttl;ttion of wty gavernmentputhVtity or llnrt may Uc

dangerous to 1 t fc or lien► ; nc>r shah Teuxn~ Ett airy manner dcFacc ur injtvc die Premises, ~r permit
any ObJCCIIJIl3bI3 noise or ~~dnr or at~y }~~znrdot~s mat<;~iol ~t• cun~niuuinht to uc CO1llLCCI 0:

s~~i{tCd, or ~erinit anything to be done inn ti c ~Preiz~i~es tcndi~tg !c~ crchlc n hrnith iinzurc3 car

nniststtcc yr to clist«rb cih~r~ or to ii~)u~e the rcputn~ivn nCthc F}•r~ni;;c~s.

Tatar:• shalt, at Jts cxprnsc. ~~nm~~Up ~lac~, ~.cc~~ artd occupy the Przrnis4s to

comp!{once witlt {a) all I+nvs, v,Jinanccs, ut•ders or rcgui:~ti~ns affecting Ihc: prenti~rs, its tisc,
IiS G!'L"U~Ai1l:Y p~ att~ a1lcr~cliCnc'('rna~i( I~:ts nti'~dc t~ Ire ptCmises; and (b) the rccouuiicrc'~a~ion~

of any in>or;:rice company, iRsncction lour -•au er ;imili~~ agency.

(~1 17urinb the "farm, i cnattt t;rrr.L~ agn:~.a {e ~5;+~ l0 f ~nJiotJ :~s ~Ntua! r; u! tt~t
ti c !'rcrii;c> tt7c sure oC "t'~vv Hun~l~:•d tii,:;rcii 'l"It~.~ir~anJ 2nct Cell (X.~ U~,NasS !S? 16,Ct~U.. l:~
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e~kual ~t:ontf)1ti* instalUlients of :" teo.'T';•~:ts~:id St:: T•fui;rr~d a~~:~l COr,t;O ~c~ ;;~r~ ~:. °,.C.~r',~ ~acl~ ~r~;~

r:~, Ii.i ; f ~ ~:•,,: (`;~ f esir t~:Yrn. 5ucli ~y~ungily institili;:c~t~, sbail 1;^ ~~aid in <<dvanc:- oii ::,~ iir~;t t' "} .Say ::f

creh +ronth clurit;~ t'srr 'T'cr+n iF rc~ii is ~IU( A~.1C1Vwd a,''~>. .::~•rn ~%~ ;; ,;i;, di:c d~~ir, a ter,

+:~:r~:»t (i(iro-) clZ~c~c of tt:-. li)onlhly l'ofl~~tl i1U~ Yri11 bC aclJed co that n~unll;. ~«L ~ cl,argc ~vtll

t:c d^em~d as nd~liti«n;i: ;cr:~. r+i cnse of a rrturnett i1':~,::'~: ~~ non-s~ffiCiant cheek a 1r.~ of On:

~undred and OQ/100 T~:•i?are t:~l,:i;.~, ~. ~•:??' ~+s cli~rbeJ, and ci~cuicd as additional r+:
n~.

(~y) if dtia'fegant pt~pprly cx:aci~rs t1iG Option tt~ iteti2~v as ~;~o:is~::c! ii► !'vragrapl,

'~, tic Rasq Ron1 Car Ycsr S:x (b} s6~i11 !~v ad,►us~ecS fqr changes In the Cottsut~te,r X'rit~ Ittci~.~c

fvc Yoar Ono (a} tl~fou~l~ ~1'e~tr T~ir~: i,j? .~f this I_S=~a,~. TltercaCt~r, end tluou~tt~~ut a!1 Uptions

rxeecised, the ~i;tsZ ~..~:t sir~~ii be at(yu5ltc1 tttlCutal(y tier c[inngcs cvit'siili f~:C COS)St1~11CF ~1 I7C~l

.IftlCX ~ 
_' _

(c) _ I~o1r putpbs~s oCI~&ra~r~~,n 5~1~). t1::- "C~~~suna~r P~ie:.irdex" shat[ be dotir~<i ks

its Consume[' Price Irdcx (~;i~i-U} of ~I~e 13u~~au oP i.~voi ac:,~i:is'r5, iinitcd States l~aparwbnc

ox T.,abor (t932-$g~~(~)..'~:1{ harts i~:~'ce ~'c~r rtil Urbn~t Consumers - ~?:tzoit, h4icht$ati or

any rcp~,~ce~i;gttt ftscz;Eor. if tihc ('can,w~~e.; r';[t:e: t~-:c~:'x stt7li cease !o t~~ put~lzs3;c.~, a

fieaso[Lnblo substitizto i1]s3ct siiTll iC~yiicC~ is f~:• gu;~ascs o!' this ►.,;~s~. nn}lo~ina etch sycti

adjastn~.ent, tho germ "Base Reat~" as used rn the f.,c~sr.. saaEt in~.attT3use Re~tit as, most re~nciy

adjusc~cl• p;~vWed. hvWCVer, ~tnsa Renc, as ndj~~btcrl, shtl! not ba redu:.cd

if at the ~c~lnn!ng of nny L.e;~su Ye;:r actf:+.i}:~' £3:::.~} rTi~:t t:~~il Rol tsars UeeT1 ~xtculeced',

Trnaiie st~:~ll canti,iu~ payit;g t :u l~a.c+: Tt;:nc pee{i~ust~ fll cf+eei oa a tim~iy b+Isis. ?Ipo~i

+lotificailon by Irundlord of ~?sr.- 7djustctl 8as~ C2ent, '1 ~zsic:,~i ~,~::ii iiumcdi;ctnly pay ~.,aarJl~rd the

c~if(crenee txstweon }3asc Arnt g~1J x~ac1 dust whic;~ woui~i Iaavc bee» day ha~1 jdjusled J3zse K~r.:

bcct~ c.3lcutalcd acid sliali tli~r~lft@f c0~uit~Uc! paying mumfily insSalime~fs of aQj~siccf I.laSc

Rcht. _ _.

(r!} The ~aSa SiGnt ~r ruYi:Iu= fox to ~>>s~: Sec[t0~i sS,~.~ tic ar, ;~bSokUely ~tel feturn to

L,attdlOr~? ft7C tJ14 `Pert», Frt; front' any losses, ex~~c.;ai.S v[ ~i~aigcs vtitli r~spc-ct tv the E'c,~;~~i,xc~,

ir~clLYitn~; itiaintc:;uscu.~, rc~airs, insuran~~ ~.3XCS~ ~3gC351Y5L~ilts n; odir.; •:i~ar€;~> i:~:i~~~r.xt upon

et related to (~ }fP~ft:ISC; ~~r Y~icit i'~S[,act to at?;' c~;sctre;t;s t•;• ~:gh':. ai?}~ur{:~!+ar:[ clzcrclo,

egcCpl ;~S uthvcwlsw ax~r~Ss13~ rrovic3~d ijc;c,r:.

6 ~1-~~1,~%"~sa~~~S';~';• n!: Sur~s itt :sd~lil~oi: ~ ~ 43:s : £:e:':: st~ai: t:: reintUutsemcnt .c

i:' . !. ..`~~ .. _ .Vii; i.Id ~ ':. .. _ '. . tT~ tigtttti•.Ctt ;ifCT. .`.l0~ii1C:'Gi~:=:C. "_L'{"1,'S. =~zSUT:?ACF. (ff\; S

R,SS.. SIi1C11f 5 ^.. J.a1. ,' wti»ipv.i U~+. llt7i . ~ I':.!8(:.i~ 
.t. . .. ;~:~:;CUl:ii . .. ... .

.
~,•'~t~J ' -Ili"~- Z)t :xi1'. .. i'' . - .. ~~ ..

r~.r ~~~~tr•; r~!' Si;~ .. C Iundre~3 ~^.C~ ZYJI~:JQ 
C.1n1Ic!'.~ {.-?i~_. ~ ,. ~ ~ ..._ . :,, ~._t~ 'J:

d is '_ ~.: -: (ti=•: "l~::iint:<.teG ~ _ ~ . - i;~ tai:,: k .~ : .

~̀:~..(~ i .Jn111 ft :'f!l ~`." :. ~ . . . ~ .:.s' .... . ~ .. .i.i~a.-. ~.. ~lC!l rl',t~i~ld G1~1!1

acxaur~ting o~' . . . . . •.~'..,- _,.yfoutii:3. Utlfl~4,.^^~l1 J.: AC(lf~C: tl~~' .; rear ~f!1•.. : . . ~::.

ti\S~v~ t): (CSC !Y .. $9ZII:li~~CC~ 1`lr~.f:!ii: ~( :.l'tl~ 41'..'. _ .ti i~6~..: ,.. ~~:tC-P':.~~i~S :,is s'., .- iOtQ!

Sig -!ht STFSP,l Ci.'&lt.'.J ~.)*CCl:y1:Lt~' y~L'~;C~.. UC.~ ..'.ii i.~ ^. i.. ~ ~~e.::~. :lA;,; ~. 'ii :?~8:7 e,lfi~, '~'i
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?~qf

:auy n~~litic~nal Stun( cloticicncy. wGiol~ slrt{i 
be paid wiU~►n Jt~ tinys oCrcccipt of written aoSicc ti~f

A+~ accounting oC'Cc~rout's sl~arc ut cxpcnscs of encti ycac.

7. ~,tcrts, "t'hc'1'cnant sfiaU kccp dic Preuiiars f~cr i'r~~ni uny liens us{:cin~ uui <~I'uny

wor4; l~l:l~OCttl~d therepci, ~n;~iCtlnls (tiTnlshtd lhercty or c~hligatiuns incurred by the Ten,in(. Th.~

7'en~~t! sht~ll iud~tnt~ify, d<frnJ end hu1J T.~nJti~rd harmlcs~ ~gninst all llnbility. loss, ct:igtagc,

caSls c~nd gill other' cxperscs ~risiiig oul cat' cla~u~v u!~ lien Cor v:orl~ performrd or utnccrinlc

furnisl~cd to or for the benefit of the Teua~~~.

l~e~i~tfr9 ~tld ~Y~,~jut~~cy

.. (a). . 'C'he Trna~u shall kce~~ nrni m~~intain Use premises, ins:hidiog. but not

Simited to. al{ nn~tslcueturat, interior acid ~xteri,~r porliw~x of the bWldlogs a+~d improveruenss

tpcated upon the ~['CSt1I5Cd, ~Ti $WCt a11cS S911IfII1'y OfC~CC, con~liti~~u 2ud re~IC, and will drllye~

the sail~e to ttic Landlu~d .il tha eXpf[atioc► of thc'ferm itt as gu~x! N cotulltlon as 1v1~G~1

re~elved, except for rcnsonatiSc vae nncS wear thcre~f, Larnitord sha{l be responsibIc for 11t

stNctttral and ro~~f rc~airs snd niain«nance,

(b) The Servant shall ali6, at its own cost and expe»se, ;gut, knap, ra~laCc

arnl n~ain(aia in ttm~eugh repair and in gu<xt, clean, safe and substan~iat order xnd eonetition,

anal fce~ fr~n~ dirt, s»ow, ice, rubbish and OtIICT gbStfuClWnS AC Cf24ttp1btaltC:~S, and [o the

~atistac~iOn of Uic 1.nndlortf, the drivevrays, sicl~~vxlks, ra~l;tug~ aloes, yAi'ds, (~lanlings,

pavement, c~v Maps, ~attcrs :u~d curbs in trout of and aJ}acent t~~ t{ic Ccstnut'~tlt do<I, ~,encr;~lly,

the }~t'Up~cty c~mprisirig the Premises.

(C} Tiu~v+iQ~st~~ncling tl~~ obH~;~tio~i of the 7'enanl liareundcr to fixity care for

the Presriscs, the Laadlocil may enter upon tl~c Pceu~is~:s itiKl make such rc~airs or alleYntiot~s

ns ci~ny 1Ft its opinion be nc~:csas~y ~~r ap(~ropriatc FvX the stfety, prescrvatSun yr maintei~ancc

ihereu[: ~+rovi~l~J, however, drat, except in slic case uC cmerge~~cy, 4ie L,nndlucd ~hnli gi~►e the

Trnun( ten (10) days novice t>efo~~c Saki~:g 1~ty suehx4tioa. 1C the Tena~it shall foC ten (l0) cloys

fall nC i:r,.glect (~~ syial•r. <.;:;:;a rc~.air;, the Landlord or Its agcn~:c mny ci~tar upon ~i~e ~'t:n~l~:c:;

for the pt~t•~>~2st; o; Jci~•~~; °.o. any! <+:'s the cU~ls Q11J iXpCflSeS CORscquoni tltr~ep7►, with interest

• cl~crcon at the rate oC sc~~cn pcccc~u (fro) ~Ct annum, shall be repaid qy the 'I' :;a=u ::> tl :

Y,~ttdloCd as Additivnnl ltc~~l clue intm`di:+tety upon receipt aC sa stuluttent ehct~fn~_ 'Fite

rcceiptcd payment Uy the T..at~~~oed [oc the making ~>f sach repairs, altcratin~s or imncuveYucnts

sh.+ll be ~:•;::~..~ ''.•._:c cv;de:ncc of the r~asona~lent~s of suc.lt charges dicrefor anJ ii,. ~ :'.; : .. .

h:ivC beer: ;-.-'.'. t; the L9r,<I!urc:. t~i:i~~;strstane{irtg It~~~ right of the landlord to ~uEcr upon the

Prernisea tv tun~:c ;;pairs. Tltc Lxrcll~~;~.1 is riot un~tcr any obtigalion c~i make ~~y rtpai~s,

altcra~ions, yr in!(:fUti'dt11~t1t5 tai 8nj kit~il S4halc<ie'.'c~, SIRICI~:r~i or nonstn~c(ur13, l~fc~It1~UV ~?r

cxlCa.~rd~!1~r}', wt~~iticr s•,~i: c,< <in("c~:~s;:r.•i~.

~. A;;~•r:~ii . :~•; ; a u':.t;;.i._i:.;, ~fl~c 'l'cnant m:ty nat alter or add to t1,~_ Y~cnuse~

v.•ith<~ui i :c ~.ai~JinrJ's jlfiu!' w~rittuz coitscnt, ~vtiich ~anscn~ shnU riot l+c un;casonlbly ~,~~itlilt<;l:'•

'l~ite T,or;r::;;;..; sht~ll ht,~r, nc. ~,l;lit~a(t~:~(1 t0 (11:~I: ;1tiv a!tcr~tian or addir~~~. to tl;e Yre.mis~s .~,' t~rin

fit: "Cernti /tl'r ri~.lu, citl<: a~,:t st~'cec5c ., sct~ ;~Itcr,~~ians ai:•J a.lJitions !n :he °res:~'st., .`sx!n~? the
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C'~
trJ►--{

~J~~

~•{•: . c:.c.~, fa, lr~cic l~atun~r ut6 n:n~:~~ai>I~>.:c~±:~~~r.~c>~:l, s:uQi nc . - pro;:s.~' . ; t';. . ..~:

~:~~~I <:ti:.ii :,,c :;c~.:m~.i t;~ he ~ t~:u: of !hv P~Ci:iis~~s, aatc{ sl;ail rcu~, iti c;t~, anc: i;_a sur;~:: ;~:.ted :sits':

i ~`:' t~f~tl?IBC:; lt(•Cslk ~t'~• l~.f(i'1111:1;:Ji1 Of this i,C.\$C. ~4'~t~1~171 l:J~( sl ~\I;i: P.SC 1.; (~1~ f_. ;, i:~: i~~.

li). (J1. Ilj~s_~.~D~ari+~ 11:; Icr»s. tl~,~ "i c~1;~~it s1~u11 art}' for 1!{ ~ a:;, iicnt, sic:°~:. pu~vcr.

~~ra;cr, scW.~•, t{.trJ,.laorc er os;i~r conm~uuieutiait scrvicc, Jiltlt{U~Rt1 soc~~iee~, ~CFtTf);tigu dit:•~~=~~~i ;t~;d

.~U pt! r~ utilities quid ;;.;-:E,;ic.; ;;;~)p ,c,;{ (o thr T~nnf~t upon; the Yt~.tttis~s: i i,~':.,Zc~-ticrd xi:>alt tiet

'1~ liabiv [v tir.: "1'c i;~,:: fJt d?it:tlgc~ ur uthcr~~~;s~• fir ;any {'nilu~^. tit in4efrii~~ticsu ~~f ~n~y s~>ch

sc:;•~it:e furi~ishcd to the 1'rcrniSes.

1 t . kt~ ,.t!Lt~Si~~a

t,~) U' itc I'ienziscx is dsiuhgad or de,ttoyc~i, in ~vltnie oc in ~s;a;t, Ut4 Z'ci~aut ;liaii

cpair, ccstul•c, iePtace cir rcUulld the Prcmises, or the pRri :" ~:enP sc+ d~r,~a..e~4. as nclrl?~~ :~t

~{~ssib:c to the va.lus, condition Aria c►,atuctcr of the k'ram;scs i~tm~ediat~l; pc's•~i• to tt~::

occurrc~x:c of such da~nago or dcstruclioi~. Tpe Tcnl~ii sh~11 ba crtiticd to au, , talrment of i ::~.

curing Qlc congtructlon ~~~~riod.

~t~a AlI ir:<~uiance pracc.~ds p3yal~le a~ ~ rcxult cif airy J:~ma~;e to Sr dcsln.~:tion pf ~hG

T'::.:,~;:,r: sti~~ll i~; p~ict t~~ du ~nrdt4itJ i~r .a:~y aswrtgx~ec: J~ignntca ;;v ti~~~ I..nntiiur~s and t~

~lisbu:scd as rcconstnlclion w~~c•k p~'agresses. 1i rise i~surc»ac prcc;cet}s ,t.■c l;,s~fc:,:.r:~; ;;~ c:~~~

fi;r nli resior:~cio,~ w4r~:, then the-Tennnt:ahati pay arty a~ictliira~i nn~ounts ne~asgnry tt~ res(or~

~hc f'~~-:~~isrs, prier iv dixUnrsemciit of ttic ituuranc~ prcr:cats. T)fefri L•U1T11)ji.:t:~>n of t;~e

ras;or2tioc~, a»J ~ayme~ic F~7r n1► restuznttun ~vurk, all rcmai~irn~; iustua»c~ proceeds shnli b~

retai:~ed ;:r ihr: L.a,xtlutd oc ~tty m~jrtKag~e tl~:sigji~eed i5y t}tc E.;tntllprcl.

icj P•i.~cwi~hc4~~tdlog Uu f~rcgoing ~>rvv:sions of i{~:s ~e~•tion, iC .hc. ~: n~a~;e tc: tt:'

dcxt~uctio~t ~~i the JylCtti(sC3 C:itlflOt ~C F~patYl"Q Wllltlll OtiC ~iun~~;;i t~=,.~iiY (~~2qj days of tM.:

_(lF}iga$E, C1I~C ~1:C L`d1i~~U1'tl UC I~1L` 1.L'T~11~ ii7d~' l~.:fY1SSl3(~: ~1liS~1xi5t.~~f ~iY1l1P, `:;lt ~tf}! ~i~YS

prior written Notice to il~c o(l~cr E3:irly within f1~iny {30) days after-~~r drmagG _ur ~S~? ::pct+on

rx~ars, if'tli: i.CSSa: t6 ~CT'IA[tl'A14a TjUT(SUR11C t0 11)jS P~ttsSra~;n, n)!~ Insurance pr~iccc~i {>,,:; !. :!;

a res~1; ;:',' the ci~ti:ag,~ oz de~truciton shaft bc: CC!21<<tCel b}° ~li~ L:a~idlor~i ~• ~ ttv tnor~g~~e:.

d•;S)y,~;xtr.4 b~ the i .~tiukYs.d

t?. t.;c:,~;~vntna' (f uf! or auy sta1>stasiti~~l ~.:,i~~ of i;,c i~;::;. ::_, :- G~i:cn ~~r

conc!~smr.~ h~ a gpv~~iuncialul authociry, or s;-::-i oa ~vnvhye~ by i:ic 1 r .::era to :~

gr:•ernn;cn,cJ a•uti~ority under a tiv;eu~oi';uc!~ t< it~; a; c~it~lca~i,:«ir.:,;i~•. ;:4•: -• ~ '~,....:~

.. ~~1E{^. i....l ryiiinrt~ ...~(~ i~iV 1~%G Fi[I( ~Y1 ~~: ~i~. •i~•• •• ✓} : ••.•~• _ s1 ~i: S'Ii:t~ll9it 5~:~ :' _ t'.:? i.i~~^.V.4:

~i:; tilii 1'~l; ;~'.:~ ~: :2. 7~ ::lCili •L `` 1{i {2 
`"r:~ u..i ., ~ ~ ~Ft': .. L L?'~

..~.Y•itStll{~+;' {~):fifC. t~ :p411 1~1C. >'
- -_. .. :~ ~f lfdl'~ Ct7vi.i.: 

.. .. .. 2'ii:::iISSS

.:::~,I•:J::•.i ur:s~,:i~ab{c Cor Q. ~ _ .,. ~,.. . isi 1's:<~: ;;'. :. ~ ~ . ... ._..;:ir.-•~ ~~ !~~

t>t-. :!.~.. ... ,.,;rh (n: ittg, Lonucttltt:,tiun UC 
(.•a)~rCyattce. t~t~:{ .. ~ ~ +'~ .•.. .•.• ..

.. ...~ , .~~.~r~l(y..ljs. [:C(CC:i?
 ~25ai~~ 0~(~tc ~;[i3 1 

Into( 1[c:; ~: .... ~.~~i~:~ii~5 
:mot:^C•J~: Ur:~n

(::_..:i~c.. ..~ caktc:, c:o:t~;CtUited or 
ct~n~'Cy`rd, ar,J .t~~ l,.~.,;«:S ;ctrisf!~:, ,:i~'.x

~~.. s:~: ,':,e _.

:1C': Sii'_~~ 3!t ~'9ii~}.;' .re~ .d, Ft f's;': ~'. i~:~~ i. .. .. .. ...

t3-'
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rent f~aya3~lG by it~t Tenni~t slinti 1~e radu~ad ?ix ikie r~;1s::ii~~{ur u''
il~v Tcnu ~» Ah;: sa»>c pre}~,•:~iun

tivhirh litr„ ~ta:tilUcr ~f s~j~A~~rL lest of ~;r<1ss t1o<>~' satin ~;itltist I±,~. b~ci(dinbs t?c;.~tec! ~i~~oi~ tir.

I'rrczii :z., Ioilo~viltg S!lcll tukin}~, cundettiii.itil~s3 vc rnt~~'cyttttcv li
~~i~cs to ihv nicutt;~~t ~~f ~:~uurc ('ret

of gross flopr arcn v~I±ttiin thc. hui,;li~tik;~ 1_,c;~:e;i ui,un tl;~: Prci»isc5 ~~ri:,r z:, _.,;i, ::5:~ii,g,

CO[1(~Cf1t11fllint~ n[ C~JI1v,:1~RCL. T~a (~tl e?~1C
stt 41•, ' ,:SC ~}v~;li't1 $fA:~: Zvi '_ , "1 i~ ~ i, ai4~ii~ ~i,u` 

('t l3"'

I.iutsllprd, !h~: I.a:~dl:v,<! sil:;;':. :~' ... o;~~., ruse and r.~J:cn;a, tna~c alt ttccc:saty n:t~,~irs ur

:illrraEir~~s W the f~rumise~ ~o.tis tq Lonstitatc the ~,ucl:+ni 
~,fti~~ i'rrmises sent t~krr us r, etm;pir'e

ugit, and the 'f~c~»:it ,1~~~=ti ~.,-:~: itv ~~I~Eigaii~~n t.. cmiS;r may suit ~rpaiea ctt it;leruCiiins. 11'~c

I:~~dtorci alui!! JsG ~»tjtteci tb t+ie l'n(ir~ a~vxrt( in,~d5; Cllr iuiy tal::ng, cnzutcit:l):I
ISU:1 Gf 4'nil•/C~:1~iCL',

0:(GC~R ~I\[11 I~1C Tgtl~ll~ St1:~{~ 1)O: ~l' F>t•a~I:Uin~3 ~{~~tll f.~U lbttin~, YIiY ~~3{qt 1{ilCCfl•i ~e~.~;ilsl ~t{~d

COS1J Crf)IiEi~~ aUlflUfi l,y F(%C t!c l•
;y .

t3. L~~1°~dkJ~.~S,,9.~.,~1tL.~U.,..~~5•~.tiiLL'. '1'~~i;v~t ittuy l~~t assign, trflll~t~~r 
oc :::;ii ~l_iv L4ds3 ut

suM~i alf or~any pert ok~i1~~ I'rctnises al nsi;~ iiina during tlio 7'a nu ~f (l~is~n~:reemeu~ 
or trans[%!.

sell or ~.Ssign airy sharLs cCstuck .vilhin d+e cor~~u~,~ti~n ~~~itt~au~ 
tP:c p~'inr ~~~..iStt.Es :~oa~.,;.nt nf' (!:,.

r,arudlorcl, tv)~ich co~ts~tlt ntay nUt VC cuu'Ct~Sona~
:l;< ~,iSi~h~1J. 't'f-.c s11r„ is;;uunco, or tc~.~~fer ~~l•'

rttty voliR~ c~pitnl ytge~C of the Tritia~it wl~l~:lt tr:ifit~ 1f: :? 
~.1ttRl1V : ~?i tiW Vl1~ttlo CO{1{I'Qf c)~~ ~iltl

Tcnant s1,st1 be d~raecf to be ai. assi~,iut~cnt vt" dtis L~:~rc which rcqu
ires the Lnudlord's p~icrr

writtan consent. ~a1c or a urrhas~ of cai~i:al swc1; t
c o; from ~±tiplo)•e~~s or Issuance of ~4nak

dividrr3ds or tpii~5 sl~nil n~f rei~Virc v,~pror:al V~ltic l.nutl
lc~rd.

19. i~cf t, tf dcPaait is ttln<tc icy llie 'T'ct~n;et in the p;~ytl~ent ut rent, ~~~in;~li
ori ai

it~s~lvest~y ar in ilie perfor„~;~nct of any c~C Eh~ con~li
riot~s or cc~,•ra~;~i~ts Ut tAi+ I.casc.:sa~a :f s;~c^.

defnul; sht+Ef cc~ntiittra Cur .i t:c~ iLnS OF{~fl { IG~ cTaks af~Ct 
SJfi(iun n~i4iCG i5 F[`~itu (V t,:C ~CC(10fit !?%

tha l.ur~dlord s~~aifying iha het; a~4t, thcn t!w [:wxtloru st
in}I (::ti•c: 1hC rigl',: t;~ s;~.ctii~:i t':tr 3'>errtiz:.:~

and r~rnbvc thw 7~nnuc r~u~ alF :,~r;cr:s i;,c:~ofron~ ar..~! 
'`:~~1 t: ,•,r ;~i~ ~s;;1st :~ t~~nniaatr• ~!~ta :_~..u~

3f deftq~t is rnacks by kl~a'1'~nui~t act? tl:: ~x~~~~i~rd c:ccro`
ssv.. il:s at>t'sgit t~ t~rr•.~iitutz tl.~;i 1 ~?a.:;e, i~~

od<flit„ry to n11 ofi~:r ielr~.c~iic~ r,.••.. n~ ::cr~aL~rr ~)~011i(~~<; to ~iie C.::i~:~:;.ri!. (..: f ,;.,tiJ•aeci luny

j~rOcced io ro-ict t~i~ Prenlls~a ~uS ~4~1i~~ _, rt~~:ti: the: Tckia~:i ~r:~ ctelici~ney bct~;.~eru tE;e :cc~:

pny~hle ~tcreunJet• and the rent c~:Ccivcu iit~ui airy re;ztacemc
nt iersat3t.

1.5. "I'crmis~,~ loth ~s~~•Y,_cncf .` n~",.'cfsscy ,L?i~.

(A1 jJ~.tot: I~1C t,xniii~(~r*1: Of i::.e:`,;i7~l~on ~1 (~fia
 Le't. t\'~1C.tiu,r j,: la;~.cr :.~ ii:., ,

o~ir.rfttion of IRsV ua' (:uYsuattt in U=~ prc~ti•':;r?:Ri C:~.ir;; 'i,eiiSa, ii: ̀ ~~r.;?u.~t 
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ti~C 'I'cnaix's Uusfro`:s i~nJ rc~,;~ir one dam;~gc5 to t1iC Nrt~mineS auu^eil by

such Crmciv~iL

(b) IC the ~~rlltiFlt sht~tl luil iii' rrfttse to rexl~+ra tlic I'r~~lliscs ijs luc~irtabc7v;;
;>rovide~, the l.nndturd nt:+y ~fu su nod ~CCuv~~P its c~~.tv for sv ci,,ing front "f~nAnt. IT the'("mint
sh~11 fail ur rcCusc ro compjy with ttt~ 'Icnon('s duty to remc~,c .~Il pers?iuul ~irupcity and tr~id~

Gziurcy ~can~ ti c Pruiiiscs n~pit Qty cx~!ir;tlion or tcriui~iaiiuii t~f this l,cnsc, ~hc 4~ar~ic:s 1~e~cto

abrcc a;td sdpulntc thgi i.andiard niay, :tt itc cl~v:tiun: (i) lcent siirli faifurc tic re~iSY:I( flS AIt ~~~'i~ i•

by the Tenant l~~ lla~nxler title to such property to tN~ ~andlunf, in ~vl~ict~ c~~ert 6ic iitlu thnroW

sAaU Uiereup<ii~ puxs under this l.cesc ns ;~ ~~ilt oC sole: ear (ii) Irrait ~~~rh flihir~ ut rcfu3t~1 as

conclusive cvidcucc, on which ~l~c Lqucitocd shall be c»ii~frd to ~cly abs~tut~ly, that il~c '!'cn;utl

lies rorcvcr nh~ndoncd such ~u~{~eiiy. in cill~.r c~cn~, tlic t•.Andlor4 ►~~uy, wish or .,.i~h~~ui
ncecpiing title thereto, keep or retilovo, 9lorc, destroy, discard, nr• otherwise dis~sa oC till 01' ~~ny

poet of such property in t~py ntiat~ner ih~i the l.~ndinrd shn11 ch~use withoid incurring Hability W
the Tent+nt or to any other person. C~~ nv event xliutl rho Lai~Jl~rd ~vcr bccotuc: oc be cl~nrgcd

with lilt duti4s of a bttilec of any ptopct~ty of the T'rl~unt, '1't,c failure of tltic'!'cnant io .nuiave
any ptopeC~ty fr~lu t1SC Prcnlisc5 shalt Cv~cvCc hur the Tcnnnt frtvn bci~j~i~~g c~uy action ov
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remove.

16. Nct__ I,c~~sc, The l.~uidlrod anJ tht '~'cnunl ut;rrc ti~tit this Leitise yhull Uc ~vh~e ~~
commonly 4:no~~n us a "»et•t,et-net" ~,~ "curefece" lelsr, and the T..:~itcllorcl's obligtAions shall be
li~ttited 1~ those ii hay spuc:ilic.xlty urdrrla}.en herein.

17. (~~;t„ ~'.~~,~tlment. ~1'I~e I.~UtClltll't~ CWCllillll5 thn1, ut7ot~ the 'fcnai;t's psiy~ng !be
rent tu,a ~«rL~•~nins nli o!' the lerins, cuven~ats ftnd cutklitions the 'Ccu;»~t is tq pe~('orm

hotoander..thC Tena~lt shall ;~cnccdhly t1nc1 quietly rnjoy the 1'ce~i~iscs t~crCby dcrltised, f:ee ul'
claim; ot` para»inu~lt title or oC~uy person ~:loir~,ing under oc ~~u~luglt ~lic Landlord, and fret anet
club of atl exceptions, rescCvations ~r eactu~,br~uices utl~er dt.~n these set ior~h herein, a>xl thu~:v
thc'1'rnant suh:;equctitly np~rovcs iii lvriiing.

~ 8. ti~~cz.;sore anti. sal~.~• ~[hi. t.<:;l~c sl~~il t~: l~i~:~tin~ ujxm ;~uc3 lance to rile
berelif of tl~~ ~~rties Y~^.~~atp :~i;+~ ~i~r.ic persongl ~ep~chcntali~•c~, Irit~:(c;:~., ',r~::•. .n.irc~t:s-:~s aA~l
Da^tii~11S.
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20. }2eapedSo~,,Cuniulutiv_r.~~Y~t,~„c~. ,0.1t l'l~Itts 111d t~n~Cdte9 of~L,~;tJluYd iir~em~ucT

nre c:unwt~tiv~:. ~,~d nut e~tefuxive.. anJ ~Iwlt be in ~dditiou to a13 other riglus and rLr~ielic::

y~rvvidcd b~ npplicahl~. lativ, (~uiiurc to excrcisc ur dclny i~l ;xctcising airy ri~hl or rct:icdy

hcrcunc7ar ~huti not n(KC0.;C RS 1 wi~ivcr tl~creof, nor cxcusc fiiturc P~tfop~tl~~cc, Dlo ~~nivcr,

dischar~a or :rnoncintion of ory claim or right nrlsiiis ti~ut of n brc7cl► of t!x'so terms ~rui
condi~;uns shn11 be cCfcctivc unbcss i,i ;~ writT~i~ signori by U,c ~.~n~ty sv wc+ivinp and ao; p,~rtied b;
con:;idcration. Airy ~vnivcr of airy brcncli sl~;tt; b~ ~ w,iivcr of chnt Grcich only and coot v!' i+sty
other breach, ~al~rt;ier p~'ior or snhse<l~~e~i1 i1~rr~to.

2~. ~1ILt4Y ~ Tha `(~nai1. ;hall pity UI) TC~~tr~lilFfl~ ;~llorncys' tc~s, e:tpCnscs

an~~ court cots in~:urrsJ by Q~e T..:,«diurd in enl'urcip~ 1t1y QfJvtSigp O~ tI11S LC~FC.

22. ~~SO~S4 nt [,art'},~nv e (p of 'I:'tnns. 7~1x t~a~ sl~nll bs gov~rnce! by me<1

constr~icd i~ accorclnncc ~vllh she lnws cif the StatC ol't.~til:hi~;an that nro npplic~lilc io Ic~asca ru~rJe

and Yo bo p:;~Corniai ls~ that s~.1tc,'11tc inv:iliduti~+n u1' ui~o or tnoro Lcn~~.t~~n~ shelf. not bffect the

vaildity of the rumn;~ing tcnns.

2~. ~iZ(~gv. t\tl noticcs Ucicin ~'~quire~l xFtEtU b.: giYCn iU tVfltinp ~poR the purifies ttt

tl~c addrosscs indicnicct on ~agc S lietcof. A~iy ncitiCe shall ba c}~~~ttcd to hnve Ne+:n given whci~

~rsonnlly detivercd or what Fcn~ by ccrtiliC~l inat+I, renitn receipt te~~vestcd anJ postage nrepatd.

'I'iiG nddtcF~scs s~cciGcJ fir n~~dces herein ntny ttilt~ tiUte to tiz»e fn: e:hurtgc~t Z>y the tivriKon

noticC of aric p;~~ty so the othrr.

24. I.i~eh~tiFy Joint nocl r~ vM~ ~S, Fl` (hC ~l~Cli:~lil' iS ~i141'C tbs~p one ~:~:lebn, e~K.h Uf~ t~101t

ohliguliVhs uii~lei' this i~eu~e. will ~ }Dint nttd ~cvctdl.

25. ~.Li~e~atltt~elSS. 'lltis LCosc t•c~~res::i~ts the rntiYe ~~~rc~tnent bonvccn tt~e par?ica.

TT~i~ I,eASC [~11y RU1 ~C ngtctlded, a(lered or ~ucx~ilicd cxt~pt by a wri~trg xig~cd 6y ihC pntly

Ob~7143~ W~10lA Cl)tOfCC(I1GI1~ O~i111y 4*~:IIYCf, C~:i111~C~ 111U(~I ~tCI{IIA71 Qf t4 ~SC~)0.f~C lS $O11~~11.

~1~! K>>'~"NfiSS l'lfTf:RrOI~', ►1:~ .parti~:s havc exccutrd sh;s i.,e2sr. ~,~ Ilic dry and year

f irst ub~~••r. written.

~t .~: ~; 1
,F

~,-. ....~ 11 . ... ..._... .----------
~Sj! ~~ f.c~r i /ICI: f~.i~~~.

L,~ln JLUl~Ct:

t ':. :.

~~
r , ~~!~.S) ~'..:. a--sue._ ~. _.l k ~! !. ~~.C_l

iC T30uk

(;s: Trustee

H

d
d

C~
o,
w
N
O

~-+

W
O
F--+

Ili.
~~

H

ly,

C3''

}-~ ~j-+
n M~

~r
J
1--+ `J
O N

O
O O

o, ~
N W
0 W
J

b ~

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000309a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



ICI

~~Q% ~}'I

~.Ler-e~ ~ ,if'~~.r:. ,D.l~'. t

+:y<

TlIF, A;d'I~HONY "t'K11S'C

~ {r F3oukix

ils: Trusc~c ~ ,,

~Y~... ~ C. .~~_.....
~~ ~ .'w

c:;resory uu is

hs: '~'rustcu

~-._
i

tom,
d
~'
~C

C~

W

N
O

W

O
~-+

~~

{~ ~

~ m

~_ C
d

~ ~

~~

~ n

~a~~~~
N NO
O N

J O~ ̀ ~
. J
w w
N .

O W
J 'J

b~

~'d~+

l

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000310a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



., ,.~ ;

/ ,})

WITN~SS~S:

~~~'~J,~ I

-5-7~ r•y/ //jc2 r•. ~.l r.x

p:~D~9~x,kio~hur~L8w9e ero

,a, t

~Y~~.._..f. '~j`C~7C1..~v__~~~~~Lc..c1..GL^~t~._'.

,~ lip A(:tans

J1s: "1'ruxtec

'frNAN"I':

GRANll)21Y};lt[A l~ST'At1W;AYP, !NC•.

a Mic:ilg,iti c:or~7oi;~tion

H

d
C~
~C

C31
W

N
O

w
O

~,

C~1
n

H m

~~
d
d d

~~

O

O

J

~ N
N ~
O ~
~--1 N
J O
~ ~. J

W WN
O W
J '•.1

~ ~
~̀  •^•

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000311a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



R
E
C
E
I
~
 ~
D
 b
y
 M
S
C
 6/3/2019 1:23:01 P

M

~
 
J

~
~

R
E
C
E
I
V
E
D
 b
y
 M
C
O
A
 7/20/2017 3:37:18 Ply. ;

R
E
C
E
I
V
E
D
 b
y
 M
C
O
A
 7/10/2017 6:32:07 P

M

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000312a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



~_._
~

In The Mattes Cif:•

Donna ~ivzngs v. Sage's Investme~~ Group,
LLC

Deborah Buc~~

larch 23, 2017

i

~~ _ ~,

~i~3~~.1'~: I ~C',~~C)l~: i il~ i~ ~.~C'~ '~'`I.C~E.'.t3 s

C~

d

W
N
O

N

0

b

~~
r~
~ m
~~
~d~ ~
~~
n
O C"~
~O
~~
~~
O N
O

~] Q
O~ ~1.1
W W
N..
O WJ ;';~
~d ~"'~

~d

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000313a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



r.~

Deborah Buck

March 23, 2017

Page 1 ['age. 3

sl'r~'~'t:or• wi<'iuCnN - 77~IILf Oi' CON"fL~"PS

~ N~f~~l.:c'IRCUf~'c'Ou~t~~~ ~'U~c'f1u:c:UVN7'v0~'~nnnC:Oiotts ..

1~✓1'fNESS P:\GEi

D4~Nnt.IviNc;S. ~ DL'1302AI-1 BUCK

Pl;iintill: :>

r;. o~~: too. aoia-cu)iSi J Ni ~s L•XANUNAl10N BY NUt. 13r~RA'I"i'ia: 5

tioN. tt.>w~~uD~~..Si::itv1'rro EXAMINATION BY NI R. S"I'[31N1~R: 20

Snai:tiinvC_s'rM~an'rGitt~UP.I.i.C.n - EXAMIN~710N 13Y MK. GADEI.: 30

nlichi;;an~in,iid~in6itirycn,npnny,and a RGEXAMINATIOPI BY NiR. STElNGR: 3G 

'1'S11.ANDSCAI'1NG.~SNOWIti'SMOVAL.INC..oi 1~

fviiclu~en corpornlian. ~ a EXhI l [31 fS

nl;ll'11f~11111.
l ::

l:; exr~~arr Acs
1~~ (Nn Sxhibi~t M<~rkcd)

1:>

'I'hc Drpnsiiiun of I)GItORAFI t3UCK,
t 6

"I:ikcn a125R00 Ncn•Il~~ecslcm I•ligh~vny. tiuilc dI1D. 7 ~

SumAticld. MichiEt:m. 1 ~`'

~:M1111h:I1Clt1~' ill 1:?} X1.111..
1

~~~Illl'S(~ily, n'~IIIL'~l ~.}. ~n ~ 7.
` C)

13cliuv t.iga ~7. Fis. C'SR-J12L =~

23
^^

~5

Page 2 Yage 9

1 APPIii\ItA~'C'C:ti ~ SouthField, Michigfln

Thursday, March 23, 2Q17

CFIRIS'POPIICR R. E3ARA"I"I'A, GSQ. 3 3:23 p.iu.

,~ i;nrzn'rrA ~~ t;nit~~r•rn ~,

120 ~dfu'kcl Su~~ct ~ DEQURAh1 BUCK,

G.. MOtlnt CICIIIftlS~ N~1Clll~ilq n$~Nl~
5 Wfl5-I~1C1'CUr011 Ci1~~C(~ i1S 1 \V1111CSS ~iCl'CIII, i111(~ ilnOC

~~p~maring on bchalf'of tl~c Plainlil7: '~ having firs) been dilly s~+~orn to testify Io Use ~nrth,

~ U the ~~~hale truth end nothing but the truth, was

k ti7'CiVi.;~l R. (iAl3t•:I.., ESQ. - examined <uxt testified as folloays:

~ u 'I'Flfe lIANQVER I,AW GROUP a ~~ MR. t3ARA'1'TA: "fhe record will reflect This

~ ~ 253UU Noilh~vcsiem Highway, Suitc aU0 ~' is the subpoenaed depositirni of Ueborllt Buck, to be

~ = SouQ~licicl: P~lichigom 43975 ~:. used for all purposes consistent ~vidi the Michigan

~ :; Appearing on Uctutlf of Utic [)efendant, T& ~ Landscaping. ~ "~ C'otu~t Rtdes.

. , ~ ~; My name is Chris I3araUa. ! represent Donna

.., MARK ~~%. 5'1't:INGR. C:SQ. ~ ~ livings. blow are yoii?

SCiGAI. A~1CC'AMBItIDGG } ~ ThIL WI'fNGSS: Goo4. Flo~~- m•e yoii?

• .i9~l75 11 A4ilc Road. Suite 2Q3 ~ \4 (t. 13i1Rii ("1'n: Good, Ih~nk ~rou.

Nn.•i. Michigan ~t5337 H.i~~c y~~u ever had a deposition bcl'ore?

. ~(~Z. l';ADZ F\~~~~:\: h~~~ fl~,~ll. ~~111410I11~ IU'r'1\'l`

J.\hiL•'S ~1[)I.L[)Y. I:SQ.
you just ti couple of'g~nar<d growxl rules. If ~rou

.. Sli('Rliti ~' 1~'i~RDt..li dvn'1 iuxlerstand auythi~i~~ that Pm asking you: let roe

360u'IYoy c'cmrr Drive I.no~., that, PII rc~~hrasc the qucsuon until you ~ncl t

'Troy. plichig;u~ X15007 ~ are cvmm~micatin~~ effcclicely. ohav?
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~~J

L

Deborah Buck

March 23, 2017

Page 5 Page 7

~ M2. BARE\Tl'A: "flte ~~~onlan to yotu• riLhl, ~ Q. liow lo~~e hncc you I:cen Cmployal ot'fhco's'

.. sheti taking flown evciylhin~ lhal we say, so a couple ~ A. Nine yem:e.

things. rm goon; ~o requi~c e, verbal r~~ponse ~o my
Q. ~iun• ~rn,g naive ynu tn:en cmph,ya~ .n ei~•and Din,hrrs7

(~lif:$~IOII Vl:l'S4ti fI Il0(~ QI' it S~18 kC 0~ 1 ~1C ~IC:1(~. ~~~1-~lU~l~ /~. Slii Cf ~F~Otll~ OI' 117 11:1( ~ltll~(~III~;>

.• uh-uh dc>~~ ii t come oui nn piper very wdl. The other .• Q. \Nell. IeCs.jnst say since ii'x been Grand i)imiu~i'..

thing is lhay um, when t risk you a question, yew will A, 'livelvc yru•s.

1 1'rcquendy knew (he answer u~ the question belore I Q. 'I'w•eh~e yens. So wv rc going rquahiy io since 2005'

t linished:isking it. but so ~hc record is nice when tlic ~ n. Not sure ~~•hen it irenl to Graud Dimilri's. 1've been

uflnscripi comes out on paper, please allow me to y in U~s~t bnildiu„ for 261'esu:r.

'• ~ ~II11S~1 Illy C~UP'1~1011~ F111C~ 111 ltll'll ~~~~ fl~~ON' YOII
 IC1 ~~ (?. ti0 SCI I17Q ~IC~~> y011. /~~lUill r()~)Q Iti \V~llll II Wi:lll

 1(1

-' ~ I finish your sms~ver so we ha~vc a nice transcript, ~kay'> ~ t Cntmtl pimip•i's.

17_ "I'FIE WITNESS: Okay. !' A. 21)D4 tlicn.

13 MK. DARATTA: Great. ll~you don9 know ~ ~ Q. Atl riglx.

~~ somell~ing.ifyoudnn'trememl~ersomething,th.rt's `•~ A. "1'Ifnnkyou.

~ 5 line, some peoE~}c feel like they have to answer every t ~ Q. And you have: taco .~ ~saiucss in dia[ lwilclfng sinc.~:

:1 G question. You know, like 1 stiicl, if you do~i t know, ~ ~ wL~ei?

'A'1 if you <bn't remember, ii'yt~uh'c nog sure, yell me ~'~ A. 'ilventy-sis,ycro:e.

.~ u ~hau you don't know, you da~i ~ remember, you ~e not ~ ° Q. Ak¢iy. Okay. So you h.rve gone li•~~m owner ~~ ~iwnn~ --

79 sun:, um, and then we'll ga lioui there, ok[iy? ~" A. Co~•rect.

:tu -PFIG W 17NGSS: ORay. ' ~ Q. -- maintaining yoin position as a waiucss?

?j MR. BARATTA: Gret~l. =~ A. Gm•rec6

>:? Exnn~11NATION • • Q. r\II right. So you ciuinntly work Cm• tic Shkouktmi

z? t3Y MR. 13ARATT~\: z~ brothero'

'•~ Q. Yoirr toll name, plense> '.~ i~. Yes.

2'~ A. Deborah Lynu Buck '~ Q. And like bow many horns :~ ~v~r:k clo ymi work iherc?

Page 6 Page 8

~ Q. YOUf fllI(IIY`SC')
3 !~. 1111 (~0{YII (O SI\ i111C~-A-~11~~1lON.

rl. 15290 Corucll Drive, Clintmi To~vns~~ip~ Nlicl~ignu, '' Q. tvloSt ofyour ~intc is spent i~t'I'I~cc~'s?

3 48038. ~i A. Correct.

~ Q. }'I(IW IpI)~ I1SIV~ YpU IIVGY~ lllll'C ~
R ~. ~UIIlII:S IItC PC(I5011 ~

!~. VIU~ 11111 years -- sorry, niuc years. ~ A. d45I CIISIO~Cd 0~'CI'. JUtit -^ 110 IT11R011.

6 Q. VVhu tIU you live there with? ~ Q. Where is'1'IteU's Iorucd"

~ h~. MVSC~~.
~ J~. ~~~)II P~CCII ~1'~1~C SIO(~ ~'~OOYCI'.

4 Q. Any plans ou moving anytime s~~o~i? 4 U. Ok;ry. F\nJ in 2(114 way you working tor'I'heo:.?

° A. No. ~ A. Ycs.

t~ Q. Alt right Yow date ol'birth' ::a Q. What wars the piroponion ol'I~ouis you ~vcrc workinc in ~

~ 1 A. 12-21)-71. ~ • imy given week, Ict'x s:ry in (~dNumy of2Ul4,'I'6cn's

1~ Q. DI(I YOU ~'Ci1CIU:UC II'plll Il1~If SCIII)OI'?
.- ve~~us Gihnd Dimiu•is'?

3 A. Ycs. :# ~1. ll was, unT. l ~rO~Jd sad• abllotit c<p~~l, hcatttsc 1 fray

~ ~t Q. \Vhich 1iic;h ~cligt~l7 . ~ still there, urn. pruli~ibl\' abuah2Q huarx nt Crnntl

l S p. Fraser Fli~li Sc6001. • ~ Dimilr3's. I'm guessing, but.

t ~ (?. /~I7C~ i1Oy C<~lt(:.1(IOn ~),Itil ~bk~l SC~1c%~~'7
: £ Q. SO 1Il0Ul ~U IIUUI:ti :Il C:ICII ~)Ii1CC III ICI{ll UIt1C 11i1~I1C ~

• :1. Nn. .. i~. Correct.

Q. Are you curirrnly cmployal7 U- ~I'hatk an:~ppra~imaliai.'

- :\. Yes. • ~ .~. 1'es.

.. Q. Whcrco Q. A4ri goin~~ ~o Uold von to enact hour; --

.: Q. Tn~o restaui.mi' • ~ U. •-:~wu• ~,c.~ guc,s.

-~ ~. A,r you a ".uu•c,s at Uo~~,' q. Uk:~y. uo you kno~c Uom,a t.ivu~es!

A. 1'es. :1. 1'cs.

(~~C~CS :7 Ci:) f3~

~~ar_ .roJ_ :1 Ca~.~rt i~e~~or.~ting
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~ c1. i•io~~ io~,~ n;~~~ yrn~ ~:~,o~,,, i,~r> c~. nu ~ ~~i~~. n~~i .;n~ s.~v ~„ a~.~~;b~ i,u~~. ,n~ r~n~~

'- A. Since 200d. ~ - ~1. Shc said ~rhen 1 ;;ot out ol'Ihc c:~r, xhc said I n•cul

• (~. DOnnn was a cu-~vgrkecaf yo~ns. correet'. elu~t'u, Ih:iPs --

'~ /~. LOl'1'CC~. ' ~. ~)1(~ )'()ll Olill~)1'Ci (dill ~U Illl'il)1 :III)'l~l lll~~ 111 ~lill'~1CU~fll :~

~ Q. Slit ~va5:~l~U it ws~itres5! ~ r~. i iiitcrprcicd i[ l4 mesui tlixl sfic fell.

;1. Yes. Q. All right. 1>icI you ,,~t into any oUier specifics ax to

C). Du yiw h:rvc an opinion iG, to hnw she wns as a ~ hn~v she Ie11, or the iucchnnism of her Ihll?

weitrcS5? A. 1 asked her il'sl~e ~vnx nknp.

° A. She ~vnx a very good ~vtutress. `-' Q- ~•\'hat did she sny?

to Q. Okay. In the entire lime thtu you knew Donna ~s o a ~ i1. I'm not sw-e.

~ z ~vailress, w:~s she ttUlc to perl'urm herjob duties? ~ t Q. All right. So wh~u dic11)onnn c!o Ihen .filer yqu Ict

i? A. vex. r: her in?

13 Q. Okay. Did you -- we'~v hem todny prinmrily co u~lk ~.; A. ~Vcll, eve lu~d Ihis carvcrzatfon prMty mach in Use

A A p~7tN11 i1 Silk) !IU(~ Gl~~ 1~1i11 tK:CUITc(~ UIt I~IC ~)CCIItI5C5 ~ ~~ IU!)bl'.

1 a IUl`:IIC(I ill ZS~~I Cil:ili(11 /~V(!. 117 I~::ISS~)OII11C OIl 1 :: ~. ~)ti~y.

i s 1'cbruary 21st, 2014. You'~~: generally awaro ol'tl~tU lu A. Um, like 1 snid, she said she ~s:ix gunnt~ go home and

~ T incident? i'' eN:my;c, t said, you Inww, you don't liavc to come

Alt A. Ycs. t' bock, you kno~+•, cton'l n~.sh Uack here, you knoiv,'cuz

~ 5 Q. OIC1y. L)1(I y011 WIIOL'$l Illlti II1L`i(IGII'' t" of the way ILc ivc~l0~er ivas ~tx it is and everyli»n~;.

~'~ A. No. ='+~ So she said uo, I'll be back.

z7 C~. All right. I~luw did you Gixl Icm7i ol'tl~e incident? <t C~. ~)I(8y. SO lU UIC ~lf`SI OP YUl1i' 1'CCOIICCIIOII, dirt ponnn

~~ f~. Ullls I ̀ - \YC~~~ ~ ~l:l(~ ~O( ~O R'OI'{C ~7CrUYC ~)011illl
~ 31110 ~ _.. f;<) ~1~117C f111fi ~I1:lI1~V IICI' CIOlI1CS :tll(~ l'OII1C ~.ICk l0 \Y01'k

~:i find wntked in ~vitU the clicf, him and 1 w:ilked iu ~.t the rest ol'hcr shift 1h~1 dny'?

2•S togcilicr, anti; wu, ~~'oiisii~;~' Slii8ili iCii iil7iiii~CS 13:2:: "t r?. Y:S.

l~ i)omin hod cnited on if~e phone to oprn the front cbmt 1~ Q. 1)o yuu iticall ifshe worked tl~~ next Jay'?

Page ~.0

Q. And when she enlled yuu> vr.~s it the ntoming vl'

febniEiry 21st?

~\. Ycs.

Q. Do yuu ~vmc~ubcr like whit timo it ~w~,ti'

A. I don't ~•ecall.

Q. Wtis it iu~inmd 6:0~ ~s.ni?

A. Approsimatcly --yc~ili, ~~p~~roximntcly 6:U0 h.m.,

becituse q~c bofl~ smrt :ri (:011, so it ~vsis approsinuucl~~

th~~t tints.

Q. LVlril ttid you do iu response to that telephone colt''

A. i ~ven1 and apenecl she 17•nni fluor

Q. All right. ~\nd aitiha~ ~x~int in ~imc <~id Domui spry

~b~40ing w yogi!

A. ves.

Q. All right. \Vliat cfi<f shy ,oy'!

n. She xnicl -- do ~•ou ivnnl l~cr u~ordx o~' --

Q. fimx:.

A. 11'cil, she x~iid, "l .lust 1'ucltiu' fell in tl~c pm•kin~;

tot." Isnid,'•l'au'rc)titldiu};"• Andsl~c~vaxsonitetl.

U. ~~l'1'l'~(11~1111~1 ~

:~. iirrclotJ~fn„.

Q. I lc~• p mts car --

r\. S6c w•ux from the ~rais~ tlu~rn nlx~ut.

O. Okay. \1'ha~ cl.c did she s.~}'. if anytbin~'

:\. Shexaicl xhc ~co~s ~onn:t ~o t~omc and clian;!c.

Page 12

A. Ycs, 11•om just her telling me swd oll~crs. Yes, she

"' did.

3 Q. Okay-

'~ A. 1 w:u not tl~crc Sntm•dtq~ morning.

Q. Do you know iP donna worked at Gnmd Dimitri's past

{I~ut next Jay, which-was Sauual.iy?

A. No, she did not.

Q. All right. When vas the 18ti1 lllill' Illkll YOU S~)11I~~: NIIII

I.)onn:il

r ~ A. t!m, prub.~bly about I~vo, three weeks olgo.

i : Q. 41ow would you classify your ~•clationsliip wi16 hc~'?

i:: ~\. 11'c'rc friends.

! = Q. Ok~q~. Nave y~~u and f e~crspc~ken on the phnnee?

n. no.
! ~ Q. Okay. Well, maybe one time Ialkin~ shout her _

..\. Ycs, one lime when 1 called to confirm the lime

c~:~ugc, sw•r~.

Q. Did Svc -- yet didn 1 discu;::utyUiina eiec7

~\. iVat at nil.

~. 7 ~lilll~: S'<~U.

Ynu orcivcd bcli~rc Donna on iha~ ronr~iing

chat she 1'cll'

.\. Yes.

Q. Do y~~u ~tc.dl ilic cundiiion of the p:u kin;: In1Y

r\. l`es.

3 (Pages 9 t~c~ !.2 )
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Yaffe 13

~~. ~vi~m~,;~s.r,

A. !t ~sas, uro, n shell of ice icilh ~rutia' On ~np. Snoo~
.

ice, water.

Q. \N:iv that 5no~c and ire that you described, ~~.~x ih;u

l'0~'criog the punkin¢ Inl°

A. l'es.

Q. Okny. Was (here -- ~rou meniiunecl Uiot tLerc ~cas, 
mn;

~cntcr on iop ol~ the ica llo gnu recall 6rn~ much ~~•atcr

iix:rc a~ati?

r~. \u.

O. Oo you kno~e. if you kno~~°, Irby there ~~~as n atu on tep

ullhc i~ro:?

A. \u.

Q. me you awiu~c ofuny>>~uUlcros v~ilh clrainay+e. in thtu

punictdur ~r.~rkin~ lui?

A. Aftcrw+u•cls, Ycs.

Q. Alicr~chat?

A. AOer Il~c 6d~ I Icrrned tb:~t tlr.~t th'ain, w6cre Svc

pretty nweh pa~9ce0 by vas bincleed.

Q. And ~vlw did yuu kern phut liom'

A. thn, juxt from l)unnn, uin, nnotbcr empiui•cc bxd mid t
he

sane thing.

Q. Did yat~ Nave cli(licidipynin'selfwalking iii?

n. Yes,

Q. Did you hinu dil3icultyytiurx~ll'~v,dking imo cork

P~ye 14

a

3

3

t
.r

,,

i t

1:.

i .;

:a

t 'r

lhnt momiug"

i~. Yl'1.

Q. Uitt you qu•k where the croployccs ~~•crc supposed to th~tl

Inomin~?

A. No.

Q. \Vhcrc did ym~ p~uk?

A. Um, ngrmali)~ we perk in the brick, i~4~ich we dial.

Nui'maltV ~~'c p+u~lc closer to the door, bu( 15•om 
~+•bnt 1

recall tl~crc tens, um, a wound of s~ro~+~ in that .irc~y so

cnulct not park 16at ~~•n}~, an[I I parked fll)oul tl~rcc oP

four s~>ols do~cii, still to tt~c bock, bat not in um~m~d 

--Ihespot ~v6erc 1 nurmall}~ park.

Q C)kay. And I dun't -• I clout recall. I)id you

aclnnHy:u•riW to ~vark with sgmeonc else''

A. I lis~d ~>ulle4 in, and Ihen, um, C:Lef lSob L~~d 
pilled in

prMty mucL the xaroc time 1 iiid.

O. Yeah. tend l asked you the question brc;u~xc 1 .v:~sn1

Suer il'yoU :~qJ ('hef llnb connnutcd to ~~•ork lo~c
lhcr.

:\. no.

Q. s\n: ,yuu a~va~'c ol~anq ~rilnc>scs to ~hi..incidrnl'~

A. \U.

Q. 1`ou Jcscri~xd ~~•hal yuu crcAli ;~. to the condition ul'

dto p~ui:ing lot un Ilu date c~l'ihis iucidcm. Uc~ you

~tcalt Iw~~~ Icmg This condiiinn rsi.~ccL r:cncrdly. in

lire ro;umcr iu ~~'hic6 yiw descrilkd'

Page 15

~ A. Nn.

Q. In other words, you dnnl itcail wlutt Il~c lol IOoked

like on the day bc(ixc Dgnux leil•>

A. Nn.

.' Q. Uka~~. Do yuu recall ~.•ha~ the Iat looked like the d~iy

-̀ alter!

,~. cvo.
Q. ~>re you.ivru•e of anyone else slipping. um, in phis

p.ntic:idar p;ulcin~t lot, or I;~Hing in this purkin~ lot

1 n at nny time within .ay two ~vccks ci~hcr bclbre ibis

t i incident or two ~viceks :dicr this incident?

~' rl. 1 don't rec:~ll.

i 3 O. f)kay. Do you recall i f "1'om Slikoukaui was m~ide n~vroe

A ~ oPlhisincidcut''

x~ ~\. Ycs.

i'' Q. All ri~il~t. Do yuii know how he ~ae~s mode aware nl il?

~~ A. I believe I)omin told 1»m.

a'~ Q. l)o you kna~~v it"Ibm tlid anyll~ing in rosponse to t)nnn~i

~" tcllin~him?

'~ A. 1 believe he ~venf oatsidc to unblock tl~e Drain.

~1 Q. And do you know how he did tbad?

A. No.

'~ Q. Yoaweraitpctsent?

'~ A. No.

Q. Air you awmr al'~nyone taking any remedial nctHin, xo

Page 16

• to x~:wk, to clear the a~atcr in the lul, or ih~ ice nr

the snow• -•

i\. iVu.

~ Q. -- as you described•?

ti No?

'~ Q. Okay. In terms ol'Gr:md Dimitri's. tnc you a~e.u'c.0

miy time in 201 d, aye you u~vui~c ul'any emplo~c~~,

'~ plowing orsolting the p;u•king IoY?

~ l Q. Do you knot ~vho is respnnxiblc to pl~iw or stilt Ilic

~:: pm'kinp lul?

~ = A. 't'.I'x Snow Itemov~d.

. ~ Q. Okay. Do you kno~r iC<ir+md f)imiu'i's conu:icied ~ciih

s * ~hcm, or o~hclhcr ~1n Sugc cuntr~ctc4 a•itb Ihcni!

:\. 1~ prom conv¢i:e;tliUns ~ri1L the Kn~:e ~riiu u'nrlmQ ti•nm Ibe

znau• removal companr,.lim ti:~Fc.

'' Q. OIlly. AO<I )'OU $i111I l'00\~l'Cl'Al11111ti \CIIII lIll• 
LII\g lituu

'I'l.l. 1Jid tlkytop iota ~hr it~inuran~ once in

e~~•hilo'

... ,-\. 4Vc11..~rNcn illcr ixould Ju the (nt or the I~~nJscupin~,~,.

.. m• ~rh:ucea- it may be, llrc~' would comr in ~md ket s~

col'I'ec or ~i hi~1 c4om~~tr or n c:u~t;~~-aul, vnd, um.

. ~ here and Ihere U~c~• ~~•o~dd retcr to, ~~qn knmr, Jim ti;~~r

o•an~s us to <Io Ihi~,.lim Sage trnnts ux ~n du th:H.

9 (Pages 13 to 16
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Q. C)kay. Did ~h~y cvrr dmp oiTauy billx ur invnic~s. ~ ~\. Ca•~-ect.

- iu tlir bcs~ nfyour knowledge? Q. ~\nd l3oU woidd be in ~hc kitchrn dging his ux~king''

\. not ,rh;lc 1 ~.~:~x there, no. - ,\. 1'es.

l). Con you dcscrilic br Idl ntc, to the bcsl ol'your ~ Q. 4Vh;n lima did the roslaivaut ope» liar biz ftn•

r~cull~v:tiun, hc~w nvmy dil7iren~ p~oplc, um, in th.0 ~ cusU»ncrs'

- 201 ~1 ~~~inta• yc~u remc:uil~cr suing whc~ yui~ Uioughi were '~ A. :11 Uiai time .ce opened, oL,;;nsh, 6:J0, 1 think it

citha~ owners or employees of"P~l'•.i? ~ vas. I don9 recflll, because ~re've change<t Since

A. Oh, CoA, 1 cnn'1 rcrntL ~+ then.

O. Was it more Than one'.' Q. I want to lake yt~u tip a lime liame, any lime Ueloiti

~ o i\. Xes. I menu I Leonid say Q~crc's >>roli~Bfy~ iDrcc or i~ tho incident in 2(YI<l, illl<I y011f CX~7L'1'ICIICC ~Oi'

~ ~ four. ~ ~ ap~u•oxim.Uely,ay ten years us a co-worker with Donna.

~:. Q. Qkay. Uo you cvc~• rcca0 obsa•ving any of llic ~" In tl~a~ icn years bcli~re the incident Ihnt

~ ~~ snowplow trucke (i•iim'I :Y:1 q~al winger at Grind i~ you knew Dunna, did she ever complain t~ you ntwut her

1 d [)imiU•i's'? ~.•~ 1rtck~~urlingAct°!

,~ n. v~5: ~~~ n. tvo.

7 u Q. 1>o yc~u recall hc~~v nxmy dil7cnnl trucks you ohterved? 1 ~ (?. UI(~ S~1C' LVCI' C(llllj)~kl111 (O y011 71~70u[ ICI' ~C~ U7' ~CrS

.I? :\. DI7C.
~ ~ ~llll'llilz, Ill`I~7

~ ~" Q. pkay. 7'h~tt winter, du you raai0-any silt {x~inglaid ~ ~ A. No.

t ~ oui un ~hc parking lot: ~" Q. Wass she, in your opinion, n good waitress?

:.~ A. No, not ~ti•Itilc ! ~~ns there, no. ::o A. Yom.

~- t Q. And that morning, do you recall saving may call on the =' i Q. Did you, ~hivugh the comsc ufyom• Friendship and

.. - pm•kin;~ lot? - - wm•king ex~H:ricnce with her. did yuu otxave her

~̀ A. Nu. ° s em•iying pl~Hcs ur trays of Rood l~ the taUics''

Q. Wlllii }'qli CriRiC Iii I.:c 7 == 1 LGitt'ti5 l4~5:1 L~?!~ F~li 
fl y '~ ~. 1~CS.

..-, Cl~k~ll. O3' wUll~(~ YQU C:11~ IE a nx~ening shill when you ..., Q. And vas she .ilile to do that in what yon feel Suns •r

Page lf3 Page l0

z start nt G:OU in the murnins? ~ compe~ttiu mnnner?

- A. Morning shift. •• A. Yex.

3 Q. pkny. And she rooming shill ac Crand Dimitri:v we>uld + Q. Did she ap~xur ~o hive any diflicidty in perFonning

l}~{)ICiI~~~' ~?O ~I"011l W~lf~l~ (>:OQ A.II). lU ~
~~ X71;1' fP1151S it W01I1'CSS~

'' A. 2:00. `' A. No.

~+ Q: 2:00 ~t:bi?' ~ - Q. Yoti i'e fricndS.~vilh Otmnn, and yqu ht~ve h:cn Belw~'

< <~. (Witness Nudding.) ~' this incident and aticr this inciJent, cor~cu?

~• Q. Gc>rrcct? o n. ves.

z° r~. Correct. ~ Q. What chamecs. if troy. have you noted in Domia since

x t~ C7. Whin yuu wot+ld show up Iar a mnrnin~shill, um, were
3^ this inciden~9

~ ! you supposed to use tl~e em~~luyce cntttun:e ~o color ~'• A. I d~~n't see I~cr ghat often, Just due to my n~m•k

~: intoGr:md Dimilri\'.' ~~ schetlulc, so.

•.' A. The bock Juor .ce ured. ~ ~= Q. So yrniie nog ablr tip unswati that question'

i ; Q. (.)id you hocc n key tier the hack door? ~ `~ :\. f`!u.

A. Nu. ~ ~ I~11Z. 13ARhTl'Ac Iclun'U~~veany~l~inticl.,i:.

.. Q. When you typically m•ri~~e thou winter liar your rnoroiug ... 'I'I I li W 1"I'NIiSS: Okay.

shill ~t~ould the back dour he open? • • A11{. S'1'I::INI~:R: t•li, I)rhl~ic, my name it Mark

• A. No. ~ Steiner. I rrprcu:ni Sngc Inv~stmcnt (.irnup with

U. Ilo~v woulJ yc~u gri iu'? r~:spcc~ to ibis maucr. I harvc just .~ Ic~v yu~s~iuns

A. l~'hen C'hcl'llob would c4nfc. liwyou.

• Q. and c'hd't3ob n•ould go throagh the Uack? • - LXn~dINn'IION

A. 'Co the front, to the b:~ck. ..- IiY t~9R. S'1'IilNlilt:

. - ~~. and nr o•u~dd open up U,c back door ii,r U,~ waiu~~,sc ? ~ c~. in 2n i a. arc,-ua able ~o say hc~w uficn ~rou ~corkcd ~vilh

A. 1'es.
Adisa I.ivi»es!

O. And th;uk uhcrc Yuu ~~~rrr supposed to come iii? - - :\. Yes.

~~ (Pages 17 to 20}
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.1T.
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16

a7
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as

?.5

(2. tlowollen'

.\. 'Cwu days.

Q. Do you know ~vh~t Boys those were?

p4R. liARt\1"1'i~: !s dais per week'

t41` N11t. SY'I'i1Nt:iR:

Q. Per tvcck.

A. ~9ond:~y ~u~d Fridn~~.

Q. Flow closely do you keep in conuict no~ti;,

NiR. [3ARA'1'77\: AskeQ.~ud:~nsw~rcA. Go

i1~18ii(l.

'flll WI'1'NGSS: Civcry -- 1 mc:m just t0rough

plimic Uecmise of my sdredulc, ~a.

Q. I mciut W say •-

A. Tivciry llu•cc -- three ~i~ceks or so. Not •cry often, but

just enou~~;h ro pick u~i tl~c phone send c:u•iy on a

CODVCCSStf1011.

Q. 1~+I~enti lh6 last time you s;nv Miss [.ivings in ~xrson?

r\. 1 clo~dt rmucmber.

Q. Okay. Uid yi~u speak wi~l~ Miss Livings iUtcr her

tIC~)clSlli011~

A. No.

Q. !)u you ~ti:aill Adis Livings ever missing work iiir t~

long period of liroc belom ibis incident?

A. Na

Page 22

Q. You mentioned that you nn~iv~d with CI~eI~BvG on tlic

dale of tlic incidcnl, Emd he wo~dd typicidly unlock

thr back door by going lhivugb U~c tl~~nt. Dicl hcQo

tbnl on the <I~y ofthc: incident, a. wetl'?

t1. I ~v:ilk~~l in with him.

Q. So did you wtilk in th~nu~li the 6rmt don'?

r1. Tlurough the IYonl.

Q. So you wnikecl li•om the back ptu'king lot to tli~ I'ron~'?

r1. 7b t1lC front.

Q. Aod you di<bi't slep. did you?

A. No, bec.~usc 1 lcindn slilmmicd my ~v;~y in.

Q. Okary. Did ytw see it Itu•gc pot~l ~f ~~~atcr s~rur Ihc:

di7~in?

:1. I didn't pay nttcntion to 14c clrmiu.

Q. Okny. W;u w;un~ covcringlhc rntirc back parking lol

or --

:1. lVlicrc (~r~rltcd, ~•es.

Q. Okay. Was ihcre tt part of ~hc p:u kin~~ loi ~vhcrc ihcrc

MR. Bi~RA"I`I'A: gUjcc~ion_ liumdatinn. You

can answer, i{you know.

TI IE WITNEiSS: 1 Joii 1 kucn~c I lu,t knn~v

where 1 p,u'ked it vas mrt.

t3Y N1 R. S"fE1NGlt:

Q. Elkay. D~~ y<iu rccnll if ~hrrc is any pent c+f' qu

Page 2.3

~ p:u~king lot lliai did nol ha~~c5no~~<<m it"

MR. LtARA-I"17k ~~kal ;md ans~ceicd. <iu

ah~:~d.

'~ 13Y Y1 R. S'II~CiNl~l1:

~• Q. Ybu can un.~en•.

~ A. Rrmn ~rhal i remaubcr, l r~memhcr xuo~r, ice:uul w:rtcr

' prMty mucL thrvni~l~ the pnrlcing toL

Q. Right. r\ncl 15n:~vking il'm~y pmti of the parking loi

•̀~ did ~xn Imve Ihal'

t.~ Q. Okay. Wkml uUnul the side~velk~ Wlly Illill CUVCIYYI. pS

,> .od~2

t ~ A. Yea.

1 n Q. Okay. $b iltc~'e was no p~~'1 -- nn stu'It~cc oPthc

i s ground t6;it did awl hove snii~v, ~valer nr ice un i~'!

~ e A. ~o.

1~ iviR.l3ARAl`I?~: '17~aPscorrcct?

a y 'I'li[C WI'I'NtiSS: Right. Cm•~v;cl. h a~~s

1 h l'OVCftlCI,

::~~ f3YMK.S'I'filNf~R:

~ Q. All light. Dv ymi know how much snow ~hcrc eras'!

.... A. A couple inclws, a~aybc.

'3 Q. ih~ yc~u nvoall it sno~~ ing wi the night belivc the

'~ incident h~ippeneJ'?

=5 - A. 1 da~'trenmmhcr.

Page 29

~ Q. Dt~ you recall the last time that it snowed befrne Q~e

inciJenC?

s A. No.

Q. Okay. Il's my und~csmnding th~1 they keep salt apt

:> Qtc promiuti pl'GranQ Dimitris. I Iavc you ~cn Iltt~t'

A. Ycs.

1 Q. I I trve yc~u ever ~~vtxl the so1C?

n r1. Once, t~vicc, maa•bc.

!̀ Q. /end where did you apply that sills''

z0 A. Just right at the fronE Door.

~ Q. Did you sec anyum else apply salt on tlrc premises'?

i' A. 'fom.

i j Q. i\nd wtmre would lie apply ii?

A. i~ront dour.

(j. Yoa ;dso mentioned ~hnt'fc~m weal bock to ~hr drain it1

1 ~' the back p;u•king lob and Urtikc up some of the ice

. ~ around il`'

.. A. I tlitln'f sec him, but Ilrom what 1 hc.ircf, ycx.

~). Okay. U~+ you know il' ~ha~ relic~~cd soroc oPthc wairr

- in Ilic pm'king lot?

::.t r\. 1 don't Iuwiv.

. . ('). W 6cn you Icli the prrmiscs tliu~ day, du you ~•rcall

- - ~vatcr being iii der back pm'kinr lob?

.. • A. I Jon's remcmUcr.

Q. I~ti you r~~all:mv simw or ice in the hack p~irkin~ lui'

6 CPageJ 2. .1 to Z~1J
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i1. Ycs.

Q. So Ilicrc vas still suory amd icc.>

~~ 1'es.

Q. \Then she c.dlcd you on -- when I spry shq i nxv~ Miss

I.i~~in~s. 4Vhen ~diss t.ivinZs called yuu ou 1~cr cell

phnne to a~~rn ap the lions door, do you know telly thtu

was lucked it Chcl' 13c~U had a6~cady goue ~hrou:;h il?

A. It ~st~s winutrs after eve eirr(ved. I dm~'i fa~on• if lie

opens file book door, a~~d ~vhy sAe close not to go to

iBc brick door, Sloe came to front floor. I do~~'l.kuo~r

iC U eras loctced ar +r3~nt nt thnt time.

Q. \\~bcn sDe ca}led you, what did she say?

A. C':n~ ~rou open the front door.

Q. Okay. i3ut yi~u fold gone U~rough the tion~ door flint

dny.eiLht?

r1. 11'itli 13ob.

Q. Anct so the dnor renmined locked aRei' you ~ipeuecl it?

Nnz. u,>a,rr-r,~: uaa~~~~~~,, toundn~ioia. She
sold •- 1 [hougfu she sold she clicbi't know, bat go

~hcud.

'C'I Ili WI'1'NI'sSS: \Nish the door. tl~c fio~il door

being locked?

lil' N1R. S'I'I:INIt2:

(). Yv.ilt.

A. Yrih, eve were not open. 1 don't open t0c tlom•.

Page 26

Q. Oktiy. L3ut you hod gone through that dorn•.ihendy.

righC?

A. And foekecl3t backup.

Q. 1_ocked it back up, okay.

A. No v, i~~6ether xbc ivenl to 11~c ht~ct<, I Uou't Imorv.

Q. Okay. Immcdi~tcly :dlcr till: tilll tGtl SIIC lf1II( B~Olit

her condilicm at nIl?

A. Like 1 snitl, l ~iskecl Lcr il'slie w:is okay, sl~c soles 1

Qon't kno~e.

V. Uk~iy. 1Vheu was the first time lh~~t yqn spoke with her

whe~c she indicnted that dierc might be some sort oFa

mcdic7l issue?

A. ti:~ttu~J.iy.

Q. And did you,jusl rcn:civc :t phone call ti~~m her? f loW

did she cun~aci yoii!

~\. I cnllcJ her.

{). t\nJ ~+•h:rt did she S.~y'

A. 7'Irit she bsc! ~;onc to tl~c clinic that d:i~'-

~. Did she say any~hin,~ elx¢?

A. Vo, nothiu;,~ loo.n~uch. I ju~l axl<e<I lice I~ow she uns,

she s:~id surer

Q. I)6 ypll Ili1YC !Illy ~)CY.101Li1I I:OpWICII~~I. 1'C~.:IITIIO~: Ih~ ia'ntc

nl the ~tlalionship Uclwccn Grand DimiU'iti anti S.igc'.'

;.IR. i3AIZn I'"I"i\: OUjcct Io the limn, bul ga

ahead.

e<~<:~~: 2. i

-' t3Y MR. S'1'f-.li~C;R:

. Q. And il'you don't know--

., ~1R.M01.1.01'': ICyoukno~v.

•~ Tt1L WIT'Nl:$S: Nell. Jim S.ige is Ihr n~vner

~ of the building.

r• [3Y ~l2 ST7~WGl2:

'~ Q. okay. t3~scacs --
u i1. Tom is the landlord.

~ Q. Okey. Sa hesides Q~a~ basic IancUordriemm

zo tm•angement--

>> A. 'flint's all I lcno~v.

1't Q. -- nfe you mvare --

~) MR. [iARA'ITr\: I'm si~rry, did you sny'(mn ix

~n the landirnd'r

15 TI•IF WITNESS: I'm snny, Jim Sage is -- 1

i s gut it mixed up. Jim Ss~gc is i6c 1<mdlnrd. Tum is Uu.

S ~~ tcnanl.

~ n BY SIR_ S1'EINER:

19 Q. Arc you awme ol'imy other puq~osc for the Grand

n Diu~iu•i's premises, including the bock and fimit

i piu•kiug lot, tun. Myer than I'ar the re.tnurml

"- M2. MOLLOY: Dn;i~u ~~nclers~sa~~cl tlic

'~ queetion'

Page 28

i l3Y MR. S'fkiMGR:

z Q. $u~~:. Is the restam';mt preu~iscs, including the Unck

~ mid tiont parking lot, used fin• mry otlmr pmposc

u16er them Ypr Qie reslaur uri?

-• A. - Not shot I'ru aware of, no, just ~-eslaw•ant.

F _ Q. Flave you ever seen Jim Sege at the piemiscs!

A. Ycs.

"- Q. htoa~ open <locs Ise come airountl, if you know?

Ad R. 13ARA"I"f A: 4\lha4timc li:~me'>

~ ~~ "I'iil': bVt'1'NCiSS: Yeah, I don9 knmv, I mc~m

u how ollun lie ~~~oulcl come. 1'vc seen him.

~' llY ~dl2. S'I'I:INI~:12:

a U. Ukay. So every now and Ihen, iCx not like .i daily

a ~~ nccm7'ci~cc>

~ ~ A. Nu.

~'- Q. f)o you hav~:my idea ~vh~u bu's there tor?

A. \n.

l). 4Vhcn you sa~.•'fom tihkcwkani go oul .md break up same

~ ̀ ' ice around -- Pm sorry. you ilicl nog ticc-him'

- i\. (dicl uW sec him.

. , Q. I3u! h.id you ever heard of"I'nin Shkouknni zoinn oui iu

~hc ~rirl:ing lai iithrr ~h.m this cin:wn -- this

- incidcm io fix some un ofconditinii!

. . ,~. Win.

.. Q. I)id ~•ou no~ilq anyona nt~sali or ice when yim .m'i~rd

7 (C'ac~~s <25 Lo 2B )

C~r..r.~ll Court Repa.rtiny
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Deborah Buck

March 23, 2017

Faye 29
E'age 3l.

~,~~ ~i,~,~~~~»~.~t~
r-.x~~~nw, nor

.. A. Ncll-- - C2YVIR.(iAf3El.:

- D4R. RdO1..I.AY: O~I~ction. linen. Q. Okay. You said c,uiicr. cmd Cnt n<t~ Hying In Sl~nd

'I'I ll: \VI'1'N[:SS: l luh? ~ over yow• back, I'll lack up. Yuu saicl earlier yiiti

., I3Y Ivtlt. S"CfiiNGlt:
~~ wa'e gc~in~ io ptu'ic omewhcrc. You couldn't, thcrc ~vais

Q. On d~ date of the incklenl~ yiw mcntioued Ihnt the
re .on,c ,n<,w in the .ue<i sc~ you parked sunxwhcrc cl.~;e.

? WFLS :I Slll:l'L pl~iCl`, 1'I~1~~
1~. C.OI'I'l'CI.

't /\. ~Z~~~If.
~ Q. COl1I(I )'041 ~)U lilt ~~•IUl VPlll' ~II1Kl'1' illl(I 

N~C~~~ (~l:tiG7~1{?

Q. Did you ~cll nnyone that moibing'?
Ibr the record? Sti ii'you etwld tell i»c ~dtich pl~Otp

~ o A. I dichi't. f mean I believe llmmn tolA'Com riril~t niv:iy. -` ~ liar Mr. Caruuagno. Exhibit I you're looking nt, and

a.~ anci I'm -- I c:m'1--1 didn't s:~,y :tuything.
a ~ Ihcn we cnn gn lic~m there.

Q. Ukay. ~ - i\. The bncic ol'the builAii~g, is Ibnt »hat you --

~ s ,a. Ism jnst --1 ~voul~t sissumc ire vas aware bcexuse ~Imt
'x ~ =+ Q. Sn you're point;ng at t6c top photo.

~' how e6e p~irking lot.vas eB:N Jn}•. f ̀~ Whe~•c wcwld ycm nornutlly park that you

~ ~ Q. ICyour--strike lhnt.
~ ~ cquldn't park on That da~y'.>

~ c I1'you sec snu~v ur ice Uuild-up in the '-~ r\. Nurm}illy, right lierc.

~ ~ parking tot, rvho wouk) you co~tltict alaont that issue.'
t ~ Q. Okay. So you're pvin~i~tg --

lij bVrnil<I i1 be'1'oui'?
~`+ A. Because here's the tlonr, xo it F~~as close. That's

14 ~It. I3A2A1'I'A: b6jcctiou, asswmti Ii~cis not ~`' »~hcrc »•c would nornuilly park.

~u in evidence.
"~ Q. So you're puinting tvhcre tiw vehicle is shuwii?

z. ~v wig. s•rc:~Nriz: ~~~ :~. w~u, i ~:~»~i i~u;r ~i,~«~s --'~~~•, u,~~ i,~~a~~~, ~s

zt (?. Who would yoi~ report .my issue5lti~ -~- tllis Ilfc Wt~ll, the [itu~ipstee, stud then ~hc first car

2~{ A. ~Veil,'i'om, of co~nse. 1 memi tltaNs the hoxs, 
so. I "=-~ hq~v this is.

>~ uiehn i~'x not Gl e I Dave tlic suo~v conipnnv nwnber o
r ~'•~ Q. Cat just --its you Inok Eft this back t~n::t --

r~ JIm Sage's to csill them, you foiow.
~~ A. U6-Lnh.

Page 3U

Q. Qkny. In f'ebnm~y oP2014, do you remcmUc~• 
ho~v ollcn

or how ninny --strike th:H.

llo you iememlxr ~vhait dayx ynn wcirked in

I~cbivmy 2014?

A. Igo.

Q. Uid you woi~ the dny befog tDis incident?

A. No.

Q. DI(I y0U N•OI'i~ lI1C, inn, tic~nuclay •-

A. Nu.

Q. -- tx:lorc?

A. 1 cbfmged m~• sciretlnlc n lot, xo I u•oufd be gues
sing.

Q. Okry. So --

A. i fu~otiv for ~urc I ~r~s not Ihrrc SaUn'dail'.

YIR. 13ilRi\'C"f~\: I thought the witness

tes~ilicd she worked Nlondays and f~rid:~ys,

NIK. S'I'l:IN6R: I'm ttdking I~ebru:uy 204.

nnl ~>icscnlly. i\nd Ur.~L'. whrn she woti:a(wilh Moss

t~iR. S"I'ISINI:R: '1'h:~tl all 1 ha~•c right nu~v.

p~1K. C~~1131i1.: h9y name iz Slc~~c Ciabol. t

~cpr<scnt ~1 ~l•!'.e. I bare a liw quetions 1't~r )rou.

('an I huvr the exhibi~ liir A4it C'aranwgnca

th~~ti.'

n

d

1 1
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Q. -- and thaPs the back ~~ru~ that you nrnmally park.

-~ COtSeci'~

3 A. Correct.

'~ Q. You ~~ointed with your lin4er where the car is shown.

s covrccCt

.. A. ~Vetl, if, like 1 suitl, this is the ~vnll whei•c the

dumpsla• ix, 1 o~uulJ p:u•k closest right b~~ U~ni »all.

Q. Ok:ry. So dr,~Cs where Uu clwnpSror, and There's' a csn~

. nc:~c it, righlY

•r r1. CurrCct.

~ '• Q. Ohsiy. Sc~--

~.. A. 1 believe.

~'' iv1R. NIOI.I_Ul': S1iUw me in IAc picture.

.. 'fl1LW1'I~t~l~SS: Ifihm:~ucar:Yc~t.

MR. GA[3G1..: f111 ri~:l~t.

MK.t3ARAT1'A: Hciust,~~~uuxtc~kno~v,

b~~:ausc ~~•Den Svc grad this .~

.t ~~,at,wrrr~css: ui~-i,~a,.
. i\q R. 13~\I2:1'fTl\~ •- mnnll~s linen noa• weir not

going to knt~w wbu~ yi~ii rc s.q+ine.

• Nlit. L3AIZAl"fA: Su il'yuu could, and you

mi;~h~ ha~~r :~m+vcrcJ it ulrcady. just tell him Svlmre

yc,ia• 17ngcr is poiiNin~+ ~~n the phologrnph.

.. i'I IG 4Y1"I iVC`SS: Cl~+~r.+•i ~n du ~wdl. Tla'rc

~s i l ages ~ 9 to 32 )

Car_rot1 Ccur_C }~e~>or.t:i.nc~

'786-468-291"1
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I)ek~o.rar. Buck
March 23, 20:7

Page' 33 P.:~c~e 35

~ would Uc.~ duropslrr. Ihrn a xpo~. ~ r\. Just in ;;cucral.

- MR. [~A(t~1'1'I'n: Okay. ~ Q. <;cncr:~U,v. ok:~y.

IiY MI2. GA[3[L: Sty youiti not thinking ul'th~ wimcr

'~ Q. Okay. Soli~rthcrccord.A4nGirnmognq'SI':xl~ihit l~ specilic:dly'?

ti the lop photo, lhc~i is .~ vehicle, corrcct9 You sec '` ,1. Not --

n the vehic)c7 ^ Q. You got In let me linish nry question.

A. Ycs. ~~ Not in tl~c ~~~intertimc .pccilic~~lly''

~ Q. (~O YOII Sl:l` ~1~:1 I~1C W~111~ P~)ICCI ~(1 1~1C ~l'~~ O~ 1~~~ ' /~. C01'1'CCf.

,~. Yes. - (~. Okny. S~~ iu thc.vintcr time, inch~ding the wintci• UI

xu Q. ~s U~xt uie gnnem~ .ut:~ you wou~ct pork? ~ :. ~Tet>runiy 20 ~ 4, ~f ~ wept is .,,k you the mu»nar of r.~

l:t r~. Yes. '• ~ fxeisonnel out et that premises, coidd you tell mc, or

Q. So <ro dte manning of it~c incident were ynu not nbie ~o i' WOUI(I y011 ~L• ~UL'ti8111

t 3 perk therc'> i ~ A. Gucssiug.

t e ~~,~ iVo. ~ ~ Q. pkwy. 1 don'I w~mi you to guess.

~ ~~ Q. ~$ l~lill CblYl'l:i.~ 1=~` IVOw~ y011 Q11i1~1 ~CIIOtV ~~~C.I~S (~U(Il5

t G p. CorrccL A" s~xcilically, tlo you, vis-~-vis this progeny'?

i'> Q. Okay. So then whet e did yc~u ~~ark? a'% A. No.

~~ A. I believe, if this iS fhc window IIC~'c -- FY Q. Okxy. i\ncl you don't know whnl Ihuy did or diet not Ao

l9 Q. What do you m~nn -• yoci dot to use v+cords, UlC 4VOIYI x ̀ 31)CCIIICiIIIy IU C CI)ltI11~/ ZO Ia Vl$-il-Vl$ Illlti ~1P0~7~1(Y )

'r.+~ 6ere wgn't work. 2U A. No.

'~ A, If Ihis Is n isht<low -- "- ~ Q. Ukay. Naw, tm Use rooming of tl~e incident when Donna

-- Q. Ol:ny. Aloug tDc building? '~ Livings appu~red ~t Uic ~inut door oPthc roxtatu~mt,

'; A. On the building. ~'•Z was she c~mvlin~?

~~ •. Q. 'I'hilnk yc,u. ~" ~S. i'jO~ I {IlCiii~t tiiC ii C)' " I t31ii' ~iCY ni (~i2 CIOf31'.

~~ A. 11'tliis h t1~e ~vindo~ti, I pretty nuich IineA up rigLt ~=~ Q. UiJ she tell you shy cr.~wlecl to Uio lin+i~?

Pace 34 Page 36

~ with tl~nt window. ~ A. SLc diet not tell roc tl~s~L

z Q. Sn it wcxdcl be near w6cre the rcr:t.~ngle is in Utt~l = Q. Were her clothes wet?

3 ~IIU~Ogftt~)Il~ 3 A. YCS.

'~ A. Ycx, right in this nresi rigLt hero ! Q. Did slie go home to clmngc?

5 Q. Jt151lUlIlCfl~IIIOPIBC-- •`' A. Yea.

a MR. BARATI"A: .k~sl fo tltc i•iglil i~f lBe htSi~tl 5 ~. nil(I fIl(I $I1L lCU y0U fI7t1I SITC ICII CI1~C 10 II1C \V711~1'

~ C~I'8Wf11CC1ilIIb~C. illl(~ 1~111:ti W~lY ~1CC C~Ol~7Cti WCI'C WCI~

f NiR. cnarc.: ~~i~nt~. r„e. 'rnurs .,u i „~.Y~ f~ ,~. ~~~ti.
to know. "fl~fmk ynu very much. ~ Q. I lave you seen her clep transcript nt all'?

... Q. And you were.tUle to prink Iliere succc slid, con'oc~? ~ a Q. Did you discuss~ow~ propo~t:cl Icsiinwny with Donna

'~~` A. Penh. ~•` Livings'

~ ~` Q. Ukay. h1 tliart phologrs~ph ~vhenc the ciPcic; and tliC \. Z, 'A. No.

t̀ is, cuidd yi~a cic,cribc whail you s.no there, il'youh•c ., . MR. CiAl31iL: Ok<~y. 1 dimY hove smydiing

~ ~ able lo, or would you be guacsing? • - else. 'I'h:uik you.

! : M1i. \901.1.OY: Otl tltc day ol'thc incideul7 .. MIt. 13AItA'I'I'A: Noshing.
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6 N~oim~ Clemens, t~lichi~.m 430=13 {~ was Uie~Lupon cidk4 sis n ~viUieas herein, mid alter
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~: No~•i. N~icnigan -!x;}~ ~ druns~uon l~c~urc•7 .

~ ̀ :y,p~ariug nn l,ch:dfof ihr Dcii•nd;irn. S~~ai E.
"I'l lli tV1-I'nC:SS: Yes.
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.... ~ nvu years agn.

• n-viz. ian~tn~i-r,~: o~:~~y. n~~a i,o~~ ~„~~~~~,
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of ~vcrc they -- - A. '1'SJ l,nndsc:iping and Snow Henmvi~l, lnc.

~, '17 il? WPI'NESS: No. ~ Q. Is dmi your cumpnny'.'

fv1R. I3t\Rn'1"I'A: -- malle~s involving ycnn~ 'i A_ Yes.

. Uu,incsti? ~ Q- Flt~w long Im~'e yuu hnd ihai cnmp:my'>

"fNI;:~VI'I'~![:SS: l3usincss. ° r\. '1'I~irq~-fivcycncU

='~ ~4R. 13ARi\l"fi\: Qktiy. Incilscyoutlgn't ~'~ Q. AnyulUerlormofcmploymcnt?

~ 1'~Illt!117~1CC lI1C ll'VUI]lI CIIIL`S~ iPypU fIl1I1R ~IIOW l~ f~. ~ ~1~1Y1' gl~ll'1' CO111Nilllll'S~ OlPll.

~- soroctl~ing, tell me you dou't Anow. ~=' Q. What IypcOfcongamics?

'lllfi t\'i'f~lI~SS: U6-huh. ~a A. Re,il esrire tioidings.

. , rout. i3nitn'rrn: ~ri,ars,~ pc~~icciiy nc~:c~,rnt~i~ ,~ p. o~;vy.

..~ ;ms~~~cr, ok.ty? l.; A. ls'(]Ilin» 1Cllt 11DI(I117gS.

'flit: 4Vi"I'NESS: Ok~ry.
i a c~. r.•:~~~aN~„~~a n~i~r„ks r~,~• sire i~~,~~5~t,i,~ ~o~„i~~~~,y:~

A~IIt. t3A1ZA'I"1'r\: A verbal n:s~xmse 14n ~:oing ~ 7 A. All ml' compnniex.

.. to :isk 1'or ~, oppcuccd to a nnd, shake oPdic haul, ~ 5 Q. I'm nw clear.

. uli-liul~, uh-uh, that's not going lu conx oul well on ~ n MK. GAl3G1..: 1Ic jtrsl ~cimi5ln knux what you

~- ttic u~uucript. '~' mean by cgaipment huldings. i(yn~~ c.m just tell liim.

:. i '17111 1YI'I'NL'•SS: Gu[chx. ~ ~ 'fi•Ifi WI"I'N~SS: 1 ott•n u corymr.uii~~a that owns

MR. [3AItA7"f~~: 1 guess the last tBiug is •.< any of the pieecti of equipment ~hn~ my compnnivs n~wd.

. + Ihai iu ntirm.d c011ve~tiNliUI1,:Uld y011~ve flll'C71dy do~t0 l'' IUnI cmnpany itn~s it 1~ Ihtnc cOmpnnies.
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Page 6 Page II

- answer, Ilan PII 11IIO~v yUU IU IUIIY YCS~IOD(ISYI \COIL' 1 A. Ves.
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.. Q. 5~~c~~ aru: p~c,i.r. ..

•- A. 'I'-U-R-A-Y. Z

Q. I~Ic'SiheJ.inl~Q.l'?

~ A. Cm•recl. T

Q. Sc~ ut0u• khan you mid .I:uncs. there ~~~crc no otixw :.

cmploycesoroHme~snf7'~ILmidscupingasof

~ o I~clntutry 3014'.' ~^

ll ~~, '7p.
}3

t:: Q. 'That's aro'cwt? x"

~ ~ F1. Yes. ~ a

~ ~ Q. I•lo~vmnny U'uck5 ditl 11@.i lunve.0 ghat 1imc7 ~

15 ~. 'I:h,i l.nndsc~iping doesn't o~vn un~• h•ucks, b~~t ~vcjust ~~

~ h use llie snicks ti~ut arc uceded rit th+~t Iimc, ~rhieh i~ lE

~~ mic or lwu, )'ou kuo,ti, for providing a•Unf arc have to 1'+

lU rIU1V.
lII

s (j. $o I guw~cs I phrasal she quc~lion poorly in light oi' =~

=~~ y0111~4)I701'ICtiIi111Ui1y. ':f•

~ Sc~ one sir h~~o Irucks xcfe rentcA Vy "I1~J as "~

.._ ufl~ebnimy30fd,carcv:l? ..-

A. Correct. --

(~. /III !'Ib~N. I~C5~11n1'y IIiWC 7111y O1VfIlYSIi1N IIl Y011l'
:' S

. ~ equipment renl~l cnmpmiy? ..-
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1 a saso o~~ nil or u,~a». ~
Q. Are you guys 50!50 on 4ic rest estate, too? 2

A. Yes. ~

~ Q. Yau guys lilebbg li•iendsY i

'~ A. Since high sc400l. ~

~ Q. "feltm~.iFyottcould,thenwnberof~nn~>erlieslluu ~

'r 'f&J I..igdsctq~ing servi~v:<I aS of 2D I4, r•~i~~~o,~~y.
K ~\, )'(1 J/11vC f01)C (~IICS$III~.

~

~. ~/IVC I17C i1 ~lll`5S. -

i t Q. U~y. \•Vein llicsc all commercial or resiclenlial. nr n ~ t

~ mixal'btnh? ':

~ ~i A. A'li\ Of 1)OI~I.
.13

Q. i>rim~u-ily d~-you ~Lca11 w~lill Il 1771Z,'~ll ~1FIVC ~Ctf1, W~iBI !4

-'~ might I~avabecn Chu ralin?

1~ f~. USllill~l'~ II'a' ~0 ~ICCj) ill'011l)l~ (1~~~~~ CO11101C!'Clilf.
~"

.. c~. ~k:.y. n~,a «, a,~ ~,~tic ory~,~,~~ ~~,~~„U~y, ,~~ ~~,;s u~,~~ ~

•. 1S1.1' llll` IYllill :IIH)11l (i~)i~n~)
.

. Q. (:)kny. So nmybe 18 ronmmrcial propc~tic. and 12 .

rcsidcntials'

- . ~\, Ycs.

Q. Snnudting like ~h.u'?

-. Q. 4Vc it ~cerc inlay Ip ~atk about an incident that _ .

Page 7.:1

occurred, a tall involving Ikmna Livings. "Phis tall

i~ccurred on r~cbrus~ry ̂  Isi, ?01 d a~ ?i001 Grutiot in

! ~asq,oimc. "That's cc>mmgnly known as rile $a~.jo's

Plaza.

r\rc~oa ecneadty fmilliar a~ilh }Iml

incidcm involr'ing bliss l.ivingti.'

A. Just by Iiic Im~•xult, itself.

Q. Okay. And yo~t'vc iulkcd io ~vnr attorney, Mr. CnUcl

aUout Thai"

A. Ycx.

Q. I don't ~vanl io knave anything ndwt you guys Udkcd

al~oa~. tlm. di<I yaa --did you witness phis lall?

A. ~o, I did nol.

Q. Do you know of miy witnesses.'

A. iVn. 1 do not.

Q. Dn you ~ccall or ha~•c :my knuwlc(I};ti ilY IQ «I1CIhC1' Y011

~ecre on the premises on February 20th in~ 31 si n f 2Q I A?

A. Just based wi m}~ ~•ecnrds that 1 Imep.

Q. And ~~~h;U is Thal xns~ecr?.

A. 'Chc last lime 1 plo~cc~ ~csis nu tl~c IIQ~,1 bcllevc.

MR. <iAf31iL: "1 his lixhibit 3 I'mro Mc Sage,

is the doci~mcut you'i~. rel'crring tu?

'('IIE: WI'I'NGSS: Right. Whichtvason--

MR.CiAl31?t.: Gotihcad. Goahcad.

'I'[ (I: \VI'1'Nf;Sti: pn 2-18.wus ll~e 1as11itm;1

Page 12

plorved On that properiy.

I3Y MR. 13AKf1"I'I"A:

Q. Uk:~y.

ri, Of2U1~i.

Q. [)o you know il' it ~vns yam ar.l:um:s"

A. MysNl:

Q. Can you descritx tin me the condition c~Cthe lot nt

that lime. il~yau recall?

s1. Dclinccm~dilim+.

Q. VVha~ the Int Inoke<! like. whether these wns tmy

accumulation of ice or snow, sinnding watc~•.:myUiing

likes ti~al?

:\. At fire point nl'-- 1 mc~~~ 1 can't rcmcmbc4• irhal it

looked like an fha~ dny.

Q. And ip:n vas roy cpicxtiun.

/~. ~~i(~~1t.

Q. v~,>>.

Q. qa gnu ha~•c a a~cnwn of~vhat the ~~u'king lot .0 Ihul

!ovarian Int~kcd like in Pci~tuary ~rt any !lore of20V!?

:\. 1 do nos.

(j. Ukag. l~ou undmiand Ih;H the -- that lhi~ w;~S the

~vi~~tcr hct~vcrn'I:S and'14 ~~~licro there ~~as e record

:nnoim~ of xnn~clidl7

A. I'm b~~sin~ is ol~!' u~ha~ 5ron'rc xat~in};, 1 enn'1

3 (Fages 9 to 121
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remember.

Q. you do~i 1 recall she ~~~imcr ui'mcurd sno~~•litll''

A. I rcmcmUcr bsrtl winters, but I cnu't say, yoo lu~oiv,

under oxtli s;n~ing th~it was it. ~'un knuir.

Q. Okay.

~\. '1'Lsit would be just sheer agreeing. H'tbs~Px i~•l~n~ you

s;ry, l'd ~iprec ~vitl~ you.

Q. fair enough. I ~ue~~: Iet's lake a look ai Ihis, then,

~v6il~ w~ rc ~~Iking:i6ou1 ii. 'I'I~is is -- Pqi handing

you -- may I call }•ou'f'om°

A. Ycx.

Q. "1'~m, I'm going Ii> hand you ahnl ~wis mnrkal ns

Ue~~osi~iun ticl~ibil Number 3 in.~im 5nge's dcpoxiiian.

Do you kna~~~.lim?

A. YCs, l Uo.

Q. An4 hoiv Im~g imve yrn~ knn»m.lim f'nr?

A. '1\venty-five is 311 ycarr.

Q. X111 riglu. You guys -- ho~v iviiuld )vu clna<ilp your

rcla~ionship.vi~hJim, business ~~~~~cinlcS, li'icndz,

:mylhinS?

A. I7icndx. Vary clorc friends.

Q. OI;:+y. [ ~~ ant « ~ just go through phis sl~ce~ t~ Ii~Uc

Uif. l~irsl nf'Edl~ C1111 YOU Il`II OX: U'I11f II11S SI1G`CI

ri?

A. 'Phis is my computer bisu>iy oP tUnt properly.

Page l~J

Q, Okay. Rre Uiere any otl~cr rc~:rnds "I'S.I t.aixlscapiny h:~.

rc~~rding snow m~intcn:mcc or selling servictix

perfonneA ~I the subject properly other llian ~vh~l's

comained iu This one page lixhibi~ .l'1

A. Anything thnt wsu done ro U~at properly in ib:N time

1'rmnc n this riglrt here.

Q. Wimt about UiUing nxor<Is, do you oiaimaio ihnsr?

A. FYc da~'t hill flwm nm~thlne. 1 don't cl~:~r~e him

am~lidng.

Q. 13vc~9

A. Ever.

Q. I~lo~v dtuc Ih;rt ~~~ork? k it a bm'tc[sgslcm That p0u

gays have'

A. dust gaud 6•irndx. t dnnh chnr~;c mx 119cndx. i

don't mtikc mm~cyal'f my frlinAs.

Q. I iwv many otl~cr nccountx ollhc approsimoicl;- }0 ihm

you h1d this winter ~~cir gratis'.'

:t. ~~'hsit's gr~uix mc:m'

Q. Means I'r.~:.

A. Un~r my IYicndc. ants Jim is mr ~~nl~~ fricnJ Thal I pin~c

for (rce.

Q. And 1 undc~sWnJ ~1r. Sti~c h~~s m~u~v prupalic;.

A. Uc bas a~ Ih~U lioie I lLiuk iik io•u.

Q. Okay. 4VciC you pla~cinr. {wdti of hi.; pii~pci~ir: lh:il

~cimci :'

Paye 15

~ :~. Ycx.

G. And did you •-did ynu also pro~~ide him ~~~i~h titic

plo~vinescrvia~+alllwolhcrpiuperry'

^ A. Yes.

Q. Ukay. II'yuu can ~eU me the l~rcakdu~vn b~K~~~cen

~ pli~wing seivia~ ~xrfmmcd at the suE~jec~ ~»nperry --

-+ ~~dun 1 s:ry subjccy yew tmcFer~anci iPt Ssiio's I'1»za.

•̀' righl'>

^ d. Uh-hula.

~ ~~ Q. So eon you honk duo~i fi r nie, mn, who would bore dmic

'-~ tine plowing ns between you anct tmuus:'

~= A. i ~co~~ld lime done Ibls property.

~:) Q. Alirighi. SOImiu6'ctlpercrnl,2U14~ein~nit'syoii!

~4 A. Vex.

t5 Q. Okny. And the icason no invoi~~es exist is bccauso

i~ tl~crc arc nonr'?

s~~ A, kanctly.

~n Q. Gutdia.

i y No v, i:~kc a look a~ the Iwuom ollhe

"~ censer utlhe page. "fhue's some hnnd~vriii~ig in

•"• ~ Ihcre.

-... A. Ub-Md~.

=~ Q. 'There's an asterisks. end it say<, qu01a: °Salt Uy

%•~ rec~ues! only l~; pl~zn ewncY," Is herd y~u~r

..., handwriting?

Page 16

~~ A. '1'Lut is my secretn~'g's.

Q. Okay. And was thin the mrangcmenl dm~ you hacf with

~ Me Sage conc~i7iing this piuperty?

n A. Yes.

5 Q. OAuy. So you wotdd not suit unless Mr. Sate rc~ues~ed

you la do so?

A. Correct.

~' Q. C)kuy. il'yo~i did s~~lt, wuufd you chiu~c Mr Suge for

., 1he cost ol'i~ie sul~?

.o A. fro.

.~ ~ Q. Okay. As weYc looking at phis, flits appcurs to Uc

•- son ul'a rcpurl you ~vutdd geneiu~e. 1 see tis: line

i3 numberstarting IYau I~iG7 aoingdo~vn Icy ISU4. 'I'I~crds

no pta~icular significance io iha line number, is

.. tlui~c'

.. ~. \~~.

Q. 'sloe cries, lhongh, ~vuulA rel}es:l lfic days tlia~ ~• ~u

~ccrc plbaingon ltic properly''

:1. Ycs, or ~chathvcr scr.~ices w~ did.

Q. Okay. 50 ~voultl +cc find out h~hnt xer~•iccs ~~ou did bi'

- ~ looking to Ilic codc7

... A. '17icrds ~w code, ll just goes b}~ Jalc, b:isicnlly. i ~

SflY'%~ il'~~ou loop nt 2-112-t4, mcimN~g I~cbruar~• 2nd,

2111 a, Uic 1), menm just iYs u dcbiy ~md then thud's

just bccnusc iPs n— 1 guess nn occnuuting pnr;ram,

~ (Pages 1.3 r..o 16)
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' just m crc~ftc u b;dancc illrc ehar„c Them sn~ncll~ing.
.l

.. Q. Oka).

A. .+dud then i~ just s:n~s,vimt,rc nid to ~Im rnr right,

' ~1'Ilic~l iti JIl(1W ~)~O~Yill'~{. ~i1101~' ~)~1I N'1))~ 117C:1OS 1Vl' f~IQ ~~IC ~

- tiidl\valkti. .'

• U. Okay. So snn~~ plowing would include ~~~hat^
c

~~ .\. "1'hc parkin;; IoL ~~

Q. i\II light. IS lltpm ouC p eking IUÎ. ~

~~. 1'l5~ UI;I( ~ul'1'UIIII(I% II/C \YIIPIC l'11111pi1•~, ~

O. Okmc So snow plowing moms p~u•king lot, mxt then
lU

~ ~ mo~~• l~la~eing is bfuwin411ie side~mlks7
1.t

'-' A. Gurcect. - . i2

~ Q. An<Ilhc~r:u'cinilialStoU~erightoPthose
~7

~ '} fl'SCnplion5. SolnClinuy it Se}'S PP~>
1!

1 ~: .1. I~~~ 111COIIti ~)M' NtI5I7. I~ICHII~ Ill•~ti IIUf 71 l'01{fYSH:I ?~

. ~. custonicr.
A fi

~'% Q. fiepinin. x7

}~ A. In Ilic spun• pinu•ii~g inUoshy~, t6crc iF Sudt it thb~^ X15
18

~• N ll)11~1'ill'1 Cfl\101I1CY Ur 1t ~l`ill'Olilll l`IItiIODICY~ ilTl(~ (~1Cll ~~~

•.. there's peoptc ~Unt pre juxt per push. So he wasiust ~~

-= ~ cl:~zsificil ns a per posh because we dmi't met nna,
7.1

- • mood• for it, tin iNs Just rlsisxificcl so iPs not like ~~

=i unc uC my cuntrnct costumers lI~»f pays me s~ sensounl
23

~''~ l'Ulltl'fIL't. ~ 2A

. ~ Q. Cii~tth:~. 'S

Pa~c7c; :t9

liY N1R. tai\R;\"C'1'A:

Q. "fom, i dui t s~~: airy salting on hrrc. Cau you icll tw.

looking al Ibis ~ehcthcr or nog nny salon, xen~icex

wc7'c perli~~7val on 11~.: property.'

A. '1'I~crc is no spiting done on Ihis properly 1» ~seA on

ti~is lime 1}•nme.

Q. t')o ynu have an i»dependcnt ~tcollcction ul'snlling

lfiis properly .11 any Gmc liom I}ii~umy nl"14 throtigl~

tV1A1'C~t O~ ~ ~4~~

A. IP it docsn'1 ssiy it an hc~•c, it eras not flour.

Q. tlnct it docsn'1 say i~ on Qicre, com:cl'. .

A. Cm•rect.

Q. Okay. 1 wam to just sboty you :~ copy ol'whaPs Ix:en

pricked t~s (ixliibil Number I in Donna Livings'

de~x~ilion. 'F6crc ~~rc lwo phata~:iphs that.

1:sseutfally ii's x pholog~:~ph of the s.unr:uui. You

recognirc wimt's cauained in either i~CtUos~:

phntogniphs'>

A. YCS.

Q. What is it?

A. It'x tl~c b:~cic parking lot of the xn9p mail.

Q. r\tro you awtire o(wh~t th.: back parking lot is used

1'Oc --

A. YCX.

Q. — ns fu• as who a~u park Ihcro?

Page 18 Page 7.0

~ And then the h~mdwriting (lint says clliuz ~ A. Uh-lush.

.. numUc , is tlmt ynurscci~:tnry's? Z Q. ~Nbat is ii?

;1. Yes.
3 A. rill tl~c cntpinycc pwlcii~g.

'~ Q. Uo you know whNl I~1:Il C~7111111111DI~Ci• 1'Ef~i'e11CL'S~
h Q. Q~Oy. When yUn ~IQ5~1 SI1pW, 115 gW l0 ~o SOmcahCfe,

~' A. I !~O I10~. I~III bUCS5111~ %E Ilil(I 501I1C[IIIIIK lO (ID \YI~II
~ Clj~'IN~~

~ ~~IC COSC,
b +~. ~.OYfCI'f.

'1 tv1R. Gr1L1F.1.: Acu~nlfy it's nut tBc claim ~ Q. So would th«:re be nn sren where you wu~dd ~ockpilc

~' n~nnloel'. a the snow Thai you pushc<17

•ri it ~~~rrNr.-.ss: No:~ ~ n. v~~.

t:t MR. CiAl3[il_: N0. j0 (?. And is it depiciccl itt drc picttntx ~vC %Cc nn

•.. "I'I Il'-: \VI'1'NL"SS: Slie,just fnuxUiave took it >> [ixhihit I?

! ~' oll'somahing. a' :\. You can't sec it nn Here 'cuz t Oun't see app snoo•

. ivlK. CiAl3(iL: I ~7m Wll yUtl iPs n~~L » ixsncx --

- ~ 'fl~tli ~\~I'I't~t SS: 1111 sight, i~ Q. Itigh~.

•. (3Y Mlt. 13~RF\'I"I'A: ~~ ~1. -- on here.

Q. Su cssci;u:dly u,c sun, total off• ~'~~.rs rccuixl or ~ f Q. ~tf~~u, 6m the Iocmion o~',c~~crc ~•ou „~oWd swckpi~c

nctiviry of"snow mainlenanec fmJ s~~hing services ~' snow.

~~~oidtt Ix conlaincd ~vitl~i~~ q~i. 1':xhibil 3 that we i'e
~ ̀ A. \Vc11, ,cticrc t ~rmJA push il~c xno~r, ,~~hicli. ,~ou knau•.

loakin~~ aC7
~ ~ ~ 1'rc esplaiucd iy Il~i~ is U~c back.

rl. l`cc - ~'1 R. (iAlSlil.: 1\~Ixn eau snip this or dicrc, you

- - NIR. c intsl;t : I~ur the ~~cri<~d of ti,nc sho~en. ... mrd ~•~•~9,a1 dcscripiion ..

I'I Ili 1\'fCiVl~$: 12ighl. ... '171fi 1\9'I'NIitiS: li~pfain i~.

.. ~d R. 13ARr\1~Ti\: YcF, iOr the pci'i0cl O~lintc ..: \t12. (i~\Illil : -. su ~hc ncnrJ is clear; ~chcu

eh0~~•n. "I'Itilnk ynu. :.a you n:J your ~etry~ ~hrougl: phis

1~IR. (iN31il.: Uh-Itnh.
'I'Ifli \VI'h\I?SS: 'll~c 6ac1: cJ~c t,r thr In'ick

5 (Pages 1`] to 2C)
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line of the tr,~ck ol'the pra~~ny.

blit. G 1[3GI..: is rni which side oi'ihc photi>7

Tf lrs 1\/I'1'NESS: WOu1J be the noi1lt side <~I'

the building. 'fhal's ~~~here iuy sno~vplgw ~voulct angle

everything giiing to the north side of the parking lol

up ageinsl tlmi wall. Meaning the plow is on un

angle, nt~d it, Yuu knu~v, cuns~ni~tly diverts the snm4

oniugna•tti,nnd.x lhec~xl oF~hs pnrkin~; lot il'

you'~L looking at these, moth Uicse picturca, the top

part nl' fhr picture is fiu'Iher w~~sl. the bottom ofthc

p•,iac is GratioL So when ycw're deflecting or

divcitimo the snow to lbe wail, the wail, the sunw

line will he all slang thou will, :md then the end of

the pih: +vrnild Ue nt ane encl of Use pro~mi1y :md Use

other ~~ile wotdd lie al the corner iil'(irdiat.

llY MI2.13ARA'I"1'A:

Q. Am I coned in uncteis~nndiug you drat ymi re saying

tBnt this wntl wa tiee oa the rigln side and ~Iso the

top of the pholoara~~lti, this wall is nn the norUi side

oFiho piv~xrty?

t1. Correct.

Q. ilnd tBcn ifwc loitk nt wheiz she car is pinked agninsi

die wall, ~hni.~o~dd be the nmyhwestC~„ s~ciion of

she pinpc~ty?

rl. 'I'I~nt cnr right t6c~•e is cwt by n +v ill, tha~'s n

Page 2?

dumpster, I believe.

Q. Show me ~vhnt you're pointing at.

h. This cs~r here, fDefic curd, this is nut tDc enJ nl'ti~e

properly. '1'be property goes n tut further p~izl Umt.

Q. Okay. Su this cm' tlmt eve sc^~: here, lhtit is not ~hc

n~rth~~estcir p~iliun t~f Ike pr~n~rty'.'

A. Nu, it goes wuy further than that.

Q. Okay. Cnn you point or leU me, Iusi ~~oint ~ei~b your

linger wtie~ti she stockpiles ol'snnw ~voidd hc?

r1. Stnckpile ~voWd be way over berg which ~soul~l br by

tl~c cailisinn--)'uu luigw, u•bcre the prnper~i~ t6m's

sidjacenl tuSs~j~i s --

Q. Ukny --

A. -- nd~id~ is ~uilc a bJl awa~~s.

~IR.CAL3Esl.: Iloldon. Kccpyum•ihwn6

ihcre. Thm's the lop photo iu the middle whcrc ~hc

break appcn~s --

'fllli lYl'I'NI:tiS: Y'es.

Ad K. CiA13Gl.: •- bci~~•ccn the 0~~ildin; .w<I t6c

~v~ill ut the rigU~.

'I'i~lli 4VI'I'\G$$: Corrcc~.

~-0R. CiA131i1.: 'Thank ~~ou. C4n uhcad.

'1'I iii 41'I'I'NISSS: ~Yhicl~ is basically : j pc~'ccnt

--this ix she liccinning. "I'hc lio~u p:n~i ul'tbc bricA

line of Ute prupc~7y. 16trt's 1)imiu~i's. ull ri;~h~.

I~<;ge 23

~ ~~~liich is Chu hcginning park of the back aUc~t 1 till

.. i~; iir dic Ua.k p;u~king loi.

:\. '1'hix is the ndj scent property thn~, pnu kno.v, nDuls ap

' to i1 +vUcrc [hc p:ul:i~ig blacks m•c, a~Lich 1Lis li•om

hem. ~•nu knair, n•here O~c ci~rle ix on the lop

pictm~c.

' Q. "I'hc;Ctha~'scirdcJ"

~ A. Ycnli, from t6:~t puiut tq there, +nc~rc the pile gMx

~ ~ piled. is probuGlp hrn-tl~irJ. of tlx length of the

~' property psnt Ihnl paint.

~ ~ Q. So b~~siadly liven tBe :C --

~.~ A. Ub-hub.

~ ̀  Q. -- to ~hc ui~> tell puriion of the ptlrnograph ~eoidd Ue

1•~ the ores ~viure the snmv tivas stockpiled"

.t'~ ~\. \0, top (e(1 is frvcl• ht7~c.

x: MR.GAiiC~.l.: Nu. I~loldan.

.. 13Y Adlt. t3~ItA'I"I'A;

=~ Q. Can you cirelc ~eliere yt~a ~vu~dd

~' i A. '1'6ix is the ed~;c nP Iiic properh•.

. Mlt.~iAt3lil..: Ili nM—

'~' ~IIt. BARA'1"I'A: \l~ail. 13clinc yon do
::~t :m?9hing--

..~ 'I'Mli ~YI'I'iJIiSS: !'m sorry.

Page 2.9

~ tv1R.GAl3li1.: Ciuiihcnd.

13Y \4 R. 13ARA7"PA:

3 (?. I dnn't knm.~ ahan phis means.

'} A. 'f8is is the end oT Ibc pcupertp. Thal is ~Iie back of

~hc I~oilding. 'fUnt'x when the suu~v pile is.

E. Q. Cvelc where you snow pil~Yl.

'~ M1. 1L„h1hCrC. _.

~~ AIR. CiA(3fd4.: 11's gqt io be unncil~ing tlarkat

.̀ ihon Thal.

i" 7'I Il': WI'I~il1[Sti: qq you have n highiiGhter? 1

~ cam pug it on Uiis pickrcc. '17ii< pichur ~roidd Uc

~. bcurr.

.. MR.I3ARA'I"I'A: Ixtsdulhcbouompiciure.

i •~ N1 R. GN31'il.: "i'hnnk gnu.

.. 'I'I Ili \\'1'I'Nh:SS: 1 mc;m ~~•iihnt~l physically

. • mcagurine, wili'c ~adking hundrats of Ices array litun

~~•6era chat ciirle is.

C>. Su Thai circle nn ih~ buu~»n picmrc rcprcun~~ ~~:hcrc

}~nm~.no~r~ciwldlmsuxkpilcd?

- ~ :\. \~~, Ib:u circle is »~hcrc eau ~ucs -- I dou'1 l:uu~s ~cb:~f

.. Urii circle reprc~cius.

.. O. \o. no. nu, the circle ~~ou Ius~ dccw.

. , ~11t. (i:\136.1.: Vt. the nnC)on just m~dC"

'fl lli \\r1'fNliSti: Yr:~li. ~vltich could he the o'cst

fi (Pales 21 i:~ 29 )
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~:dgc of the pro~~n'1;•.

P,IR. il:\12A~I~~fs\: Ukay. \\r~ 11 1~~~1 nru'k this,

~~ucss.

NIAILkC?D FOR IDI.iN~I'119CA'170~1:

IJI:POSI'1'IU~1 I::\1lllil'I' I.

ftY ivlft. 13ARA"1"I'A:

Q. Ol:~iy. Wns ll~cro a comrytci lxi.cccit'P,X.i and Sngc

InrctitnxnU Company lia'sno~v muimen;mcc and s~Jiing
 of

ibis suUjcc~ propcny')

/~. ~(1.

Q. Nothing wiilten"

A. ~o.

Q. Cun'ecl?

A. Cm~rect.

Q. Was i6crc tm iiyntcmcnl lxHvecn yqn :mA M~'. $xg~ as t0

the Ic~niS ol"1 it J's snuo• mnime~iancc and stJtin~ Pf

the sul~lcct properq:l

A. '1'~irrr is only a verbnl:igmemenl ul'plo~ving 
~hc znmv.

Q. lYhn~ ~cns Ihtn ag~~x mcm"

A. iUl services xtarl :titer L5 iucheR t7C sno~~•1iill
~ iq

tlsu•t se~•viccs.

Q. So the ~iiuyc , w Io s~xnk ..

A. Ca•rcct.

Q, .- ~rould 6c n snUwl:~ll ~~f I.i incises?

A. Ycs.

P<~g~ 2h

Q. And ~rt A~at paint in time you wi~uld annc in 
a~~d plotiv

Qic pro~ieny''

A. YCS.

Q. All right 4Vould any s:d~in~ invoh~e Mr. S:~nc

dirccling you w x.di •- st~ikc 11» ~1. 'I'h;d w;is a poor

yucstinn.

aid you lurve :illy (IISG'CIiUf1 I4 S1I1 IIIC

prupary indepcndcnt of Nlr. Stii~c telling you to sell

iC?

r1. No, I tlo nu(.

Q. Oktiy. \1'uu~d you, during This winter that 
w~ it

tulkinu t~bnu6 wo~dd you aver inspect the proge
ny u~

iflkc ,i lonk at the log to dcienninc whrthcr it
 nccJcd

to ix plowed'?

I~. ~U.

Q. blow ~cutd<I ~~ou knu~v that it ~v:~s lime to plow at
 that

I.i inch triz~cr''

~~. ~t9icn i sera I.S inc4cz of ~7iau mi tl~c ground.

Q. 13ut you wniddn ~ ntaincain or ha~c any indcpcnduit

inxp:ciicm:; of iho properi~~ at any Iim~~ c~lhcr than the

limes you were nn ~hc p~upctp~ to plo.~~ a~iUi an

,iccumulatiu~~ ul :n fr:~st LS inil~s''

:~. C:urrcct.

U. i )id <irand t)imih•i'i -. slrika 1h;u.

I)u you knu~v ~~~ho Grand 17imilri s is.'

Page z,/

- ,~. ~f~. I dun'f.

- Q. 'I'hr~cS :t res~aurani thu~F on this ~~~~~pariy.:md id's

ci0lcd Grand Dimilri'c Are yo~~ gmerolly I'amiligr

~~~ilh lh;~l?

n. ves.

Q. il's a liimily clining siylc reslamum°

'' A Ycs.

h Q. All righ~. Fla~•c ytn~ e~~cr ban in 16crc?

A. !~(1.

=°' Q. ) Iave yrni eccr taikcd to i+nyouc who s~~icl ~h~~ 1Aey re

! t (he o~vnei'.'

=' A. iYo.

~:: Q. hlave yt~o ever talked to miyons ~vtin said Ihey ~vcr
e an

~ ~~ anpk~yea~here?

~ ~ A. Yu.

-~ Q. Uid Grand Dimilri's cvcr pay 1 ~~il for flieir sni~~v

~' plowingscrvicet?

s o ~~. Nu.

.. Q. Did GrpnA Uimiu•i's, ciranyone tinm there ever control

j~ the scope or tl~e mm~ner in ~vl~ich'I'ZJ perl'rnm~~el snow

:~~ ronmvnlservicesm~the~noperly'

A. l U.

- - Q. Dv you I~nrc ainy knowlcd~e of any <h•ainagc issues ue

i pruhlen~~ on ~Uis ~mrticulur p~~rkin~ IoC?

..., A. Vin, I do not.

Page 2II

~ Q. Pnl ypIN6 IO flSli Y011 fl CUllpll• OPgUES110115 4U~v, pad

- then 1 wam yaa io,i~~s~ assunm a couple things in Ihu

queslim~.ti Thal I'm yuing to ask ym~.

'~ Assmnc that 7'RJ is required to plow ibis

IW when the ~cciumd~dionsm~e I.5 inches m•gruner,

E oktt~R 'I'hnl's ~hc li~si assumption.

A. Olu~y.

Q. "I'he second nssmnp~ion is. is thal this ryiriiculnr I~x

hex ii comi~iiimion nPsnu~v andlor ice Out's

~u np~n'osimntely Six inchcsdcc~~. okay?

.. A. Olaiy.

i= t~. My question liar yuu is ix esswuine those t~vo locis, il'

t ~ '1'lL.1 diJ ~hcir jo0 anti Ihey plo~titivl every time the

i ~ minimum ncnmminliun wsx unc aiul-a-6alCinchcs, <k~ you

3 s have any expl. IAIIIOn :13 t(1 I1PW 811 71C1`110~UI111011 OY

• • I.~ycr ol'enp~v ur ice co~Ud be on thnl p~uiicular lot

a' tl~ai ~roulcl mrncure appiuximnlcly fix iact~~5 iier~i.'

A, e\ri coo nxk6ig fs timt pnssiUlc?

- Q. t'm iiskineihN il'-- lust oi'ulf, is thal possible?

.. •\. If 1 nm pluiriu~ that parl:in~; lot evc~~• tfmc it xnu~rs,

.._ it is im>>axsiblc is h~rvc a sip-inch baud-np aTxnow

ur ice. .

.. Q. OAayt U'Ihctc ~rcrc ti xis•iiith build-u~> ofsni~~v or

.. iec, ~~ liai An yuu think il~r aiuscs migAt he li'om the

I~ypoihriiad 11~~•1 utecyoti.'

7 (Pages 2.5 to i8)
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P~r1e 29

s

a

:t. 1Ycll, d~cre's no !~~'paWMic:~L 'Pt~c Onl)' ~va~' Ilml

~~•ould Lxppen ix i1' dial p,~rkin;; lut o:fxn't p10~~'ed.

Q. So this ~~•as ~hc ytar, I knmv You doii 1 rcmcntUCe, 6~t1

ii yeas the pear ~vhau arc hacl recorcl snt~~~•IuOs. t~9y

quc,tiun gcncrilly on all the cnnancrcial lots, the

pork ing loss dial you p.~~~al Thai year, do you hacc uny

rccoileclion ol'bo~~°close to the ~rotmd your plows

wo~ticl lu so tlwi ~~~hen ynu ~vcrc linishal pimving u ten,

u'ani io knu~~~ whtu Uie depth could be ol'11te snow

Thal j'emains on ll~e stu•I:icc.

i\. 'I)'pic:dla~ if Svc plow evc~y sno~vinH, iNs pretty ilsirn

c~usc M the surG~cc of Ilse parkiva lot.

(?. Okiry. You don't Duce rtny rcx:ollwiion of cV~»ing !u

any ol'yom' cnnuncrciai ~rnpertics Iltut year, uu~, ~~•ilh

a iriLgcr of I .i inches and noticing u lurgu

nccumid~uion ol'viw~• ur ict ihtu was many inches de~~i?

i\. ~nnc.

Q. Pin ~Oina Iv B:~ve to ask this of you. Any felony

aun~iciions or miulcnn:~nor convictions imoWing mt

cle~mm of iBcli, dishuncsty or Pulse slaletnchx?

A. \n.

you.

MR. I3;~U2A"I'i'n: IdnnY haecnnythinb~lse.

Mlt. S~fiili II:iR: 1 hirve fl Icw qucxlinnx liir

'I'lil WI'I'NCSS: Uh•huU.

Page 30

Mlt. S"ITEINIiR: My name is Mark Slcincr,

rcp~isent Sage InvetUncnl Group.

'I'IIC' WI'INF:SS: Qk~iy.

i'::CAMINA'I'ION

[iY ~iR. S'fflt~lilt:

(~. --When yt>n negotiated 1{~c ttmtrncl with Sage Investment.

<i~nup,- AiJ you negotiate Ilru just u•ith.iim Sage'

MR. t3iU2A"I"i'A: OUjccl ~o the limn.

13Y ~YIIt. S'!'(i1NCiR:

Q. Or atl~.~stthc.~grcemau'?

A. '1'hcrc ~~•as nu acgotiatiun. Tha~ds no t118rgc.

Q. Okay. Bud •,hen you disn~ssttl the R:m~s o(1hc

a~rccmaiL did you jw~ [liscu;s (brit with.lim Sngc?

:1. The icrms ul'thc :igrec~ncut. mending when the Trigger

Iced rinrts' _

Q. Sure. Niy oC the Icons nl'your imdersmndiug ollhis

rclalion;hip.

.\. Itec:wxr Jinn byx been in the conmterci~ll real i•Slate

Iwsin~~. Cur yc:~rs, mid Ibc been in Uir snn~c plu~ring

industrc (nr ~~t :u:c, run knn~c. Inc W~n~rs :uul 1 knuu~ Shut

snow xe~~~ ices in ibc m:i.jnritr of eery p10ce 3n

alirhi~un, nHu•r ihna 11u lit' area or up nortli, services

aln~a~.~ s~ar~ ~m inclt noel-~i-6alf unless s~ip~J;Ncd

nuier,risc.

V. Okaa. So did ~•ou c~~cr nce~ai.~tt Ih~U icriu ~~•ith him'

I'ar~e 3].

A. 7~4crcism~negotiufiun.

Q. 13ut dill y<~u c~•cr disttiss thtu Senn wiU~ him°

:i A. inn iuci~ and-u•haif yes.

Q. i\nd did yuu speak ~~~id~ anpuuc cisc lixim 5~~~~c

,• htvcslmcnt Cimu~i>

el. I o~dy ~pcak to .►im S:~gc.

? Q. Ukay. Would you curly gn our iu ~~I~w ~hc ~iow wish one

'~ ~nd•n-hnlfinchesul'G~~sllsnmv'.+

- A. li~~cry snu~rfull thnl fines out, l don'1 Karl services

1~ unlcrs Ii~crc's mi incL nnd-:r1~nlCsumvl'all.

i i Q. Okay. How Bonn alter Use snu~vl:ill woukl you be

~' requirccl ro go ont?

~ :~ A. 1 nm rcryuired to mnlcc suer the pnrkBig lets ;arc cic~~r
z a beTorem~yb~dyopens.

1~ Q. So it might be in she evening or in the early mrn'niny,

~ ̀  A. H'it's -- it the suo~~• is during tLc dny, yuu Igmu•.

~~ white the ph~ce is open, arc cnn't pimr it wail lbc

~ e cnmple~ is closet! to Hln~r ~hc lot, you knu~v, so nobnAg

~ " gets plowed in.
•"•? Q. So not during business hou~x?

'~ A. Correct
- .. Q. WheuT8c.1 cicmed the loi, ~vns t4erc an espttmtion

ihm you would clear the pccmiu~s <ifmo~v?

'^ A. llcliue cicur.
=5 Q. Al lu~sl you mentiuneJ drat Ih~ve is esscmisdly -- i~

!'age 3'l

1 ~vuuld get as close to the parking lot :~.~ pa4sible.

i rigtll?
3 A. '1'lic stn•f~cc of U~c psirking InL
~ Q. lfsno~v was IcR im tlic Int, ivutdtl that liiil to m~~t

your expectations'?
5 Mlt. GAt3ti1,: Let nn: uUic~:~ Io lin•m and

1'uandatiun. first oC.dl, iPs iuy~ossiblc to remuvc

p all snow, surd lbe wurJ mnx~vd is oxynwrcmic in any

~ cii~cumsl~mce. Yc~u use a~ bi7dq tlicre's always a
]c~ ~~:~;idunl Icll. So 1'm,juxt fining ~~ nl~j~v:~ to the

~ t yucstion :r~ e physical impt~ssibility. Gq ahead.

z -'• Mfi. f3ARA"i'I'A: {:u~mselrn•.arcyouc.dling

A SS y011l'C)IC71l~S I1F1IflC OP~115 COn1~ttIny UXVIt1i)POI11C~

~; Mli. GAl3[I.: No. 1'ui saying ~v4cn yiiu i~su a

r 5 bltidc on the ~•~~und there's ahv~lY5 it ICtiI(IIIC ICII, e111I

~ e 1 think Mir Cmzunt~gno i~ doing a fine ir~b in rruning

-' '% his company,l9n_juxt saying --

1" MK. LiARA'!'1'A: 'I'Lauk vuu.

~ '` MR. ~iAl3Lil.: -- that as a mattcrol'ph~~sics

<`•` I doii t 16ink Ihul's the arse. l le uxiy ans~rtr the

... quCslit~n.

... 'I'I fl:. ~VI'ff~l.iSS: We -can vuu mpc:u ~hc

.., tJuCSliUn?
13Y \q R. S"I'I:If~I:It:

., O. Smr. Is ii aUcasl ynw'c~~~taiion th;n ~vlxn

8 (Pages 29 tv 32)
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t~age 33

. you're called out ~o mm~vc .no~v a• pin~v sno~F ih:u it ~

•• \l'(fll~(~"' )~11U iili: Il) l'~Ct\1' Ill' ~11'Clli ll'l'S t)~ti110\V

•r I~. ~ :1111 111 C~MIf I II` ti1111~Y~ ~):I %il'71~~Y ~)~IIW it :IX 
:)111• l

'~ snuvcf dl t~u~t foils n» inch :~nda-6:dt uad more.
~~

Q. So il'Ihere's an accinnidnlion ul'~ve'll say sip inches

~. ~~' enou~, woid<I you _riy ihnt Ih.0 lams to meet yow

~~ c~~)ecl~liont IoP GtO~t~ removal? ~~.

A. "1'hnt meets tlic ecpec~ntiuns to pin~~' it. ..

.. Q. i f u Oee you snow• -- a Iicr she snuiv ~Allti Ullt~ y0U _l'0 °

~ ~ A. UI~-h~~h. 3~

!% (?. -- illl(I lI1CPC~5 SIIII 51T IIICIIL'S OI SIION pp fliC 1\II'~ 
ICC .-

ll U~` I~IUI ~o[ --
1J

!'~ A. '17icrc world nut ba w

~'• Q. 13vt iPthere~wis, ~voidd drsrt fail iu nicer your
•~

I N 0\p(:CIUt10115 UI~--
'~ N

i ~~ A. It c:innoE bc.
'~'

7 d Q. O~:JY.

~ :~ MR. Gr\Llk?L: I~ouuduliou. Go ahead. ~<'

:<t~ l3Y MR. S'1'IiINiiR_
,^.r.

~ Q. is it yo~n~ unde~:elmxling flux T~C.I's,juU is to make the : ~

.._ ~)1'EllliSl`9 54101' by i'l'g1Uvi0l; II1C SIIO~P~

~> >l. ~19y joB is In plow snow tLu~ Gittx u~~ tLnt parking lot
..-

'a ~rhen it r~ncLes tine trigger perhrt of t.$ inches ur ~=~

zs more. 'S

Page 39

~ Q. Remo~~ing lee ur snn~v dues make the premises snler?
~

= A. a du not rG~,ovc;ce, l plo,v sno,v.

3 Q. Reroo~•ing snow mnAcs the premises s.il'er, right? 7

t A. I don't liavc ~m opinion on that,
•s

5 Q. II'you didn9 remove i6e sno~ti~,ihut waulc6i'I meci
 yuiu•

~ ex~:ciation, iu• the e~axe~ation ol'yuur cusiumei~, ~

'% right? ''

bUt. GAI31_L: 1'~oundalion. Go:~hcnd. •.

~ ~i '17~IL 4Vi'I'NISS: •- can you rej~eal the ~'-'

t + qu~slion? I Jcm'I undc~skmd,
t a

~' Q. I f yilu did nm rentmv: llte snow on the prcniisCs. lhul

~ '~ ~~(1UI(I 1101 I17Q:! 1~1~ t:X~H:Gilllllll U~~yU\II' COIII~)7111
Y UY YUUI' 1

~ ̀ • cusunn:rs, corrcct`> ~ s

1 L /~~ Cp1'1'l'l'I.
li

. ~ Q. 1s it Inir w soy ihnt ~vBen'fS.l leaeu du ~»cmiscx,
.

~ ̀  you le;i~•c i~ us in good as ccaidi~ia~ :13 )H1ti[I{>IiJ .

i' /~. ~'l'ti.
..

.. (~. I::ll'Il~f) (lU IC$II I IC(I Illill ~tl!'L' IIl\'~\Illh:lll CAl'OU() 
\\'(111I(~

.. 7iC~C~ 10 Ill~Ul'I COI! tiCl'\YICA IU Ill' ~)L`I'I01'I11
C(I. I'Ill\t' •••

... I~ng has thm agr timcnl cxislcd? ..

.. :~. t~IlMill'S.

... (,~. \\'!1Y Iflfll A IiYlll I~lill :\'ilti I1C~Oftill Y1 lhl~\'C~I1 Vf)
11 :1110 ~

Page 35

A. 'i'Uat eras ~rh:it ~cas sr,UcA when arc lirst stmt tnkBia

enrr ~>f iBnt properly ~r6en he pure based lb:~l ~a•nperty.

Q. Is Iha1 cOtltntqu ~tutunC yutu' other custunu`is?

A. 4hn not ~nlFinh ~~bont m~' ~i~hcr ~us4nnrrs. 11'iNt dim

Sayc, tAuCs ~vhn1 onr policy ix, that's ~rluit we yet

G~rlh for him.

Q. Pot jus~ lryi~~q ~o gaogc hrne normal that is, .0 I~st

in the iitduxuy, if that', comnwn, i 1'iPs nut cptnmon?

r\. 1 c~~n'txpc:ilc fm• evcr}~body ettic our lhcre.

Q. po you I~acc o0icr agr~tments like lhal?

A. Ax far as what. ~m1 s:~Iting'

Q. ~2ighLonlys:iliingw3iennquested.

A. Vcs.

Q. Wzc there eecr a lime Ihau you would sell ~viliwut the

eep~~:ic<I ~missicin nf.tim Snec'

A. i~evcr. V

Q. I las dim Sagr eccr n~~uestcd that you sufl"

i\. Ycs.

U. Do yciu rceall cn how umoy u~wnxionx'?

A. I do not.

MR. I3ARA"I"17\: What lime li'am¢! 7'liis

~~illll'1'~

MiL S'1'GWER: Riyhtno~v.

'17tLi 1u1'1'NI''SS: Not ~hnt ~vintcr. no. In Ihal

lime linmc thou yew hwve, no.

Page 36

13Y MR. S"1'1:INL"sR:

Q. Anel what ~nnkes you Soy That? Is it.{usi Uase<I un Ihis

document''

A. ~'m Uic unc that pots i~ m~ there, anQ I'm 16c one

Il~nt clots it, and 1 tmuiv Ibr a I:~cl if iPti oat on lhr

sLcrt, brenuxc yon am't alter the history in the

cnnlputcr. sin<I it ~~vs not dm~c if iCS not un IDcrc.

Q. Whm kind pf ~ianiission mould you nc~:d to I~nve in

order iU do the sattiny,

A. Avcrbnl plWne r~dl.

Q. You dun'i cnli .lim tiagc e~+ciy time you go ~w Ihcrc,

riyh~?

A. \ii, t du nut.

Q. 1~ha~ kind of n~~licc ducs.limSage have Ihal you're

gUiuu to hiY premisei!

A. 4VI~cn Lc sees .111 illl'Il 11tltI-11-IUII~S~IU1l PllJI.

U. So you don'i gi~~c him a cull i~r an)9hins>

:\. III.

Q. Sn ~Y~u mi~hi he on his premises and he migh~ nol knuo~

11'

:1. 1 ~rvuld aceumc be would Itnnsc il. 11's one of ILc

places lie in~~ns, l~c's dwre evert~d;~y unJ Le sCe% me

plug tlw~ one.

!>. Ikn il's pus.iblc yew miglu be on Ihcrc and tic dnc~~'I

km~~c'

9 (!'ages .33 to 36)

Ca.r..r.~~1.1 Court Repo-~i=i.rig
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Pace 37 Page 39

~ i1. I I~a.~c no idc~~. I cnn't spaJc far him. i times, l du nol inspen Uiis property. '1'lic only ~imc

.. Q. Whca you see a particuln~ premises lhm might require •~ I'm on tBnt property is when i p1o~v il, :u~d that's it.

.~ 511~1111L~ (~0 ~'llll Ill)(I~~~.I IIII SJLI' it l~ II781~~
-~ Q. Qkny. 13w IePa,ny yuu'iL nn Urc propeity to plow

A. 1 do not. ~ it --

Q. 1Yhy nol•? ~ A. Right.

•. r\. 1Ps not my job. 1 don't a~vu the pn~perly, l do what 5 Q. •- anct you see a sheet oi'icc drat might be dxo~,cron<.

7 Uc tells me to dn. 7 ther¢'s nothi+ig that you dti?

~i O. So ycui'~c never caltcd ~~4r. Sage and sold Nfis premises ~' A. 1P~ Si11V SOO1CfI1111a ~)10I {YAS /I:111~;C1'OUti. oCcOUf~c 
1

~Z ~OO~ti ~1~iC If I1C`C(~$ $il~lllil ~ ' ~YOtt~(~ tC~~ ~~ll' NCI'ti011. ~;Iif :1~ ~~lA( (II11C~ 1~1 (~l(~11~~

1 ~ A. COPYCI•t, 1 1)l•1'l1' h:t~•e.
~ ~ SAIL if, }oU (G10~Y, 01' il~ 1I1C1'C~g 71 p~1011C IOe S:~Yillfi

l ~ Q. If a premises appears unsa I'e bccnuse it nppenrs Ihul > > tl~al I called Lim and fold him to du it, l Aon'1

~' l6ere's tou much ice cen the sircl:icc ui'the Ini -- ~;: recall fluu. A111►caow ix t ivotOtl never !cove thal

a ~ A. 1 cl~~ nnl. ~ 3 site iF 1 !hough!, you luiow, it n~as icy cnnditionx nm►

+ ~~ Q. -- you aoulcl ueu entity him utwat th;~f? ~'~ then 1'd call l~ii».

A, r\. 1 cign't go In the proper~y :u~d inspccl Item, sp 1 1~ Q. Okny. So"

~ F cunlcln't do that. ~ ~ A. 1 wout<In't c~tl him on the <ta}•s thstt 1 ploi~•.

A '~ Q. Yoo mentionccl auiier Thai you c~nry go during o11' f ~ Q. Qkny. So nt leas! with res~~ect to PeUn~ary I fitly had

x '~ business hump. i lii~v Inr in ndvnncc would you ncal iu ~ ~ st vh~~c:t ol'ice existed that was x dangeroeis c~mditirn~

1~~ ~I1Q\1°, llltl~ II1i1l yUll Ilil(I IU ti8I1 U1L' ~)1'Ctlll$l'l ~ 19 YpLI WOIi~(~ ~li1Vl; II~ ~l`ii$~ CB~~Ef~ MC. SSI~("~

?" A. If 6c.vux to c711 me right no~~• I could be out tlicrq J° A. C u~onld ibink5o.

2l ~~nn knmv, ~~x liisl us 1 get [n the shnp mid put the ~ ~~ (?. OIG~y.

-~ s;dl in [he truck i~nd gn nub rind soft it. 5~~ within j' MR. GA13Li1,: Lct me oUjcet. You a44kcd

~' au bnu~~, boor and-n-hart wi~hin me ~i~nc of the pAone ~~ whether if it wns n dnngcrot~.a condition. which ~vus

'-~ rip. ~ ~ wh~i [!ic witness was respoe~cii!~g te_ So ynw~ lollaw-n~

?`• Q. ti's iwt nurnmlly yom ~xacticu Io kno~viugly Icnve a ~s cunmtent I l{»nk was inn~~propri~te,

Pace 38 Page 40

~ premises in a dangerous ci~ndiliim, is ii? a MK. I3ARA1'1'r1: You'~c assinuing ilml ..

1 A. I octet Ihu~~g41--1 rnn'(spealt 1'or ~~bs~l -. 1 dau't •~ 13Y MIL SI'LINL•R:

1 knn.v,vl~ut the conditii~ns ~rcre I~erc, bet il' i[ didn't J Q. Cw yule believe a shnel ul'ice is a dr~ngeroi~s

'~ svy -- I plu~veil it, nnA otl~cr IL;m ibc da~t5 that 1 ~vns ~ wndiliun?

s <~n-site p~no~ing, i dcm't kno~r what Hutt property A. llo I-. in the rigLt:trca, in l6c right xihtnllan,

~. luokeci lilcc. E ycnt~.

' Q. [im ul Icasi ~vi~h ~tspcci its fcixu.iry I Sth ~~'hcn you ~ Q. Okay. You're nw ut sill fitniiliar ~~~i~h the ~crmsoPnn

n Iclt ih~u properly. did yew Uclirrc ii ~v,~s in a ~' uyrcxn~ent bci~voeii Grnncl Dimiui's mxl St~gc Im ~:sinxm

dan~etuuscuncliiiun' froup,nreyuu?

'i~ A. bl my opinion' ~t~ A, iVU.

1 t Q. Riehi. ~ ~ Q. L>o you c~•cr use indepcndcnl cannnctors or nny~hing io

1: t1. I~can4 remcmbrr o(.vhn1 it looked tike back t6cn. ~:: Stlll?

] 3 ~\II 1 cuu say is Unsed On t6ilt hislorp, Ih.+toil 1h;11 .13 A, Nuvcr.

~ •S dhle, that it shi» rs I [hint: it ~v:~s the 18th ih:ct ~vch•e ~'~ Q. Okay. Wave you e~wy t>ecn sued Uelinc iu i~

i5 iu ryucs6~iu nbnul tltnt 1 plmred. th¢~ nlcans it.vas xt ~= 4irulcs5ionnl cupacily"

l6 Icnst one anal-:~-I~n~l' inN~ex ~N'xnon• I~eliu•c n~c pb~~~•eJ ~;. r~. Yes.

i~ it. ~~' Q. 14o~~~monylinte~,iPyouwnrecnll?

} ' Q. bVuulil Oicrc e~cr be .i aiucirun ~c6crc ~~ou ~euul~l sale • ~ A. I cmi't teen!!.

1'' ~~:II~IOUI H ~71'11f1':l~7~IfU~:1~° .' ~. ~~illl Yell ~)e~~~)~I'~: Il~~

. . Q. And ~rhy is Thal? . . V. Any in Ilx: l.lst Ice ~•enr ?

._.. i\. If t6nt's not nor a~!rccincnf, v~hc .~ n~dcl I? ~ -• A. Vc~.

-~ O. Pm,luxl ~conderin~~_ il'~nu sec a shrci ol'iCe. ~~'hv p~n~ ..: Q. Ilo~v Olilll)+II11I1C Ii1.lI14''11 Vl'.11'ti:

.. ~ l\•Ull~(~1l l l'illll:ll'1 1~'~1'. ti:t Ll' ~~I' )il l fail' ~ll'l'1111ti1•ti ~ .• /~. •~~)1'D pI' I~ll'l'C.

. . :\. 1~nin, i ~co~dd rcitcra~c o'hiu 1'cc salt! numcrouv - Q. YuU woultln'I kno+~• if anymx• clxc gnhcJ the picmi>c~.

7.0 (P~gcs 37 to CIO;

C~x.rtil). C'o~.ir.z: Reporl:ing
536-9 6£3-2.91?
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Page 41
S?.aifr 4:;

~ would yoii? s U. Okay. Su Ihcni: a circle. lhal's the unr end of die

.. /~. I I1:I VC UU I(Il':1.
.. 11111. CWY'CC[~

Q. You wouldn't know i! it ~mis sonreone else's
:1. Correct, llic nm lln~~csl cm•ncr.

!'l`S~JOI1tilI)~IiIY l0 dill Illy ]11"(:IlllSl'$. WOl1I(~ YUlI)
'1 ~. /~I1CI II~\VO IOO~::IL II1C tiYiIII 101I1C 17~I11 OI llll'

 EIIXII(/;

A_ i L;ivc no idm.
Ibis is l6e boUum plwlo, :uul --

MR. STEINf_R: Ti~ank you, sir. t tliiuk `• :~. ~1'hicl~ mould Uc the norlhc:~sl cw~ncr.

thaPscdllhave. ~ Q. Yr~h. Okay. ~1ndtUaCstheotlierendc~ftherun.

MR. GAQEL: 1 jast hive ~t couple. 't coirecl•?

EXAMINATION ~~. Correa.

BY MR. GAL3EL: 14 Q. Ukay. 'I1taPs ivhcic the parkins lot iutcls the l~otlom

a 1 Q. .IllSl IO l.Ifl17IY ~I70 ~7I70(l)5 Illill WCPI: (IISCUC~'C(I 
fill'IICI' 1 I U~ ~~1P. Wile ~1Ci1:~~

.~.: lahy. X' A. Currccl.

~ ~ A. Uh-hull. ~; Q. nndlintbcedotiwi,~i41f1'~

~ •~ Q. ~~n~s.s n~pos~~~o~~ er~,~bt~ N~m,t,er i. ~n n. o>>,y~nn.

~ ̀ ~ i\. Ri~~ht. x ~ Q. Okay. bi the top pAato you pug a little bloc maiic.

~ :~ Q. It's two photos on il. ~ ~ A. Ycs,

~ ~ A. U{I-~Itt~i.
~~~ Q. ~VI)8t W.15 lItill I01C11(Il'(I lO Sigtllly>

~' Q. So in the btlllUm plu~i~ ~vhecc you ~)ut Ills circle --

~

~ ~} A. 'I'hnt's to intend that thou is the fhr ~rcxt cd;;c of the

~ :` A. Yas. i 9 %b•ip m~11.

::? Q• -- is lUal..lust In ela~ily -- I ~v~nl to lie very a~~ Q. Okay. 'fhaPs twt whet you put Il~c snow'?

~̂ E ti~Jl'CIIIC WI1lPC II IS. IL (Iltl(i11IC11(ICCI LO NL' fl S~l()i l.1 A. NU.

_-. i1lUlld Ills -- I (I110IC YOII 5t1IO OOItI1C171 S~(IC WI7C
1'C II1C 22 (?. Ok:ly.

..' I1CutIiCIT 1VtlII~IS hlll ~Olil~ fi11lAL'1'" %j MR. I3ARA~I~I~A: An[I S[CVC, lutil 1>f~(~I'c ~vC

::~~ MR. QARATTA: West. ￼.} Ie~rvcllicie..

...~ 'ChIE WITNESS: IPs Ilse northwest comer nl' 2~ MR. GAi3lil,: Uh-IniL.

.~ Page 92 sage 49

a,~ P~~~,pe~~~y.~Vma,.s-- 1 n~uz. i;t~it~rr~: --1~~«~~~wc,t~~~~d;~

13Y Mtt. G~f3FiL: 2 cictu•.

} Q. pkwy. 3 MR. CiAl3lil..: U6-Doh.

A• -- quite a bag difference. bike the Jisl:mcc from ~ "1'FIG N+I'I'NtiSS: Uh-huh.

~~ficre tl~xt circle tx ~r3th the X of ikc top picture-- 5 NIR. 13ARA'I"I'A: Sir, us~eeYt looking at Otis

Q. Okay. ~ plioWgripl~, or these pbofogihphs. the top re~~resen~s

' A. -- ~uul where that eircie ix -. ~ ncirth, genenilly. coned? '1'lu Iell --

Q. On tiic bnliom piclura ~ 'I'Hli 1V1'I'Nl?tiS: 'I'hesv arr ho~h die same

. •\. -- ILaP.r• M•a-t~~irds oC t0C lenggt of the p~rlcbig Iot ~ picltnL.

~ pnst ILmt circle with lDc ~. 1U A4R. IiAKA'I"1.1: Right. The Icli siJc

Q. So ~vha~ I'm U'yina ~o deline is the ~valt to tNe ~ ~ !L"~711'SCIIIS 4VCtil OP1Ill` ~)IlO1l1z1i1~1I1.

right -- i•"• '1'hfii N~fl'NCiS$: 'I'I~t Iop e,f the p;clutr

:\. tl ll-Ii~~h. l.a IY`j)Yl`tl`Ill$ llll' Wl`til, l~l~ Ul)f10111 O~lll~ ~)ICtUI'~

. ' Q. -- ~Vltill c~111;C1iU1t i~ I~lal:~ l ' Iti'~)Y~~Clllt Cil~~. (~1~ IC~1 Sil1C lll~l~t~ ~)i(:1111'U

. ^ d1. ~f~ltlll i\ t111 Illl` IIUt'tll ti~clC UI~IIIC ~ll'O~71'~()'. ~= i'i'~)1'CSl`Ill\ 501111, 1~1C 17~~11 Y'Ic~l` IL`~)Pl`\l'IIIS t~1L' 11(H'l~l

(?. {)~:Ay. $O 111t; SiIU~~~, US YOIi $UIC~ l`lll'lil'7', 11't7111(~ lhkll ~iC I' prl~iC \V71 ~1. ~~~~1C Wile li:~ll'l`Vl`Illti Illl• ilUlY~l SI(Il'.

:1~~:1i11g1 117C I101'lfl SI(~E ~)lll \Vay <~t1tY11 W~1C1'61~1C CII'l;~C ~ ` ~;~'~ n~~t. [i/~IZ~;~.,:

i. locu~ed° O. ICyau were lo~>kin;! ai ihc.vali. rou'ei be looking io

i~. ~I~III. 11'II OII` ICltyt}i U~~ 1111' ~YlIII -- ~ ~~ Ills IIU17I1 ~ .

i1. -- l~•i 111i i1 \'l' :1 )ill` 11(Si1111Y TI'Ol71 [Ill' I~iYI'1'IC(I .l'ilU\\' V. l)~ilY.

from u~c ~~ui~clin~ ruing noru~. ~t~s,iaxt uint :u u~c — n. n•.~odre ~oo~:i~~g ~o u~c ~efl..~ou•r. ~ookin;; :d ~~'cn

enJ of the run irould be :i pile ~herq and rf We cud - Ylilc, if ~rou'ec lool:iu~; do~rn roo're Ioukin~ al

Ill' N ~11I1` tlll•1'l•. - ~ II1C CgII1~1011 ~I10 ~1.

:~i (Pages 9 to 99;
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Thomas Car.amagn~
March 23, 2017

Pa:)e %)5 Page X17

~ Q. Ym~ say ibis ~vay. Ybu poimcd to ~hc iop nl'the ~ ,\. 1 dnn't undcrxtand the question.

phnio? ~ U. 1 Ano~~~, imil l'm not c~pcclioe yo~~ to kno~e U~c an~vcrr

A. "1'~~e top of Ilse phalo, thnt'x lnolciu;; Ihr nest. citlirr.

'~ Q. Do you bclich'c you did Yotu' e•ork ~ryiprnprin~cly during! :\. ]ti~;hl.

~ the ~vinler in question' :. Ad IC. GAlil l.: II'you dmi ~ kno~e, you ilon9

h e\. Ye%. know.

~ (?. Okny. In February ol'30 W" ~ I1Y MR. Br\Ri1"1"fA:

~ A. Ycs. ~ Q. I.ct me ask ii again.

. Q. Okay. Did .lim Sufic c~~cr criticize your ao~'k at that ~ ;\. .\II right.

~'~ linteo t , Q. !)n you have .my iJc~i hou• bL•. tinge ciric~dntes ~hc ~~nlue

u s1. iVevca 31 ul'your soon- mninicn;mcc sci'~•iccs on U~is propmly SO

xL (~. ~~:UY. YOU CVCI'S~1N~~: l0 vOI111A ~_IVIIISS~ II1C ~)Ii11I111 i~1~ '' llllll I1C l'(111 ~>f11ti IIIObY: 00515 i1I011610 I11X ICIl0111S~

z~ in ibis case? .. A. Xuu9•c I~ilkiug aUout n mm~cpuy ~~~iluc4

i'~ A. Never. ~ t.; Q. Carrccl.

l5 Q. And did you crcr make miy p~'omises ~o her' ' :. A. 1 tune m~ i(Ien.

} 6 ~~. jvp. { E (?. Ql:tly. I \V55 L`X~)L'CIII1~ YpU (P SiiY (I1i11.

17 ~. pitl you e~•~~r m.ike any promises ~n Ixr atinut ~~oUr work ''~ llo ytw Iw~v any knowledgc.~s to wlielher or

~ ~ and who it was lin•? .. uut Gi:~nd Dimiui'x, ~hC restauiwu uu Uiis {aropci'IY,

i s .~. yn. .. is rcspousiblc in nny ~~my iu maimain these ~~remi,cy?

2n Q. prwhclheril was 1'urlier ar nol? -. A. I I~m~e n~i tde;i.

~l !~. ~p. " ' Q. W IIIL• IilSl IAlllb I \111111111 ~~1151 71tiIC y(Ill ill1011l IS

~2 MR. GAI3G:1.: Okay. Nothing lin'ther. ... s.iLing.

=~ MR.13AIiA"1'I'A: ,lustacouplcol'liillmr-ups. ~ ,1. lAi-0mh.

2d RL•-EX~\MINAl`InN ~'~~ C~. :\Il(~ Mil/\V IViCI'E li'ic17R Oii}~ SSIIUiI~ ilitiiC SIli3 q'II11Ct

rs I3Y MR. I3ARA1"1'A: "y on Otis peopery.

Page 96

~ Q. When you're plu~ving a lut like the lot ~~•c sec in

2 C~hibil Number I, ~~ho's L~e:nelit ore you plowing that

3 for Uesides lute S~gds?

~ A. tiVlin am I bcncttting?

5 Q. Who's -- well, ~~~hn's bendiling li~oni yuu plowing ih;n

a pnrkiuy lot?

7 A. n9yxclf ~tnd .lim 5n~;c.

'~ Q. Qihc:r thnn tlu~i: is there anyl~udy e~sc who I~cnc(~s?

9 A. I guess so people dun't lui~~c la i0~ivc ur n~~Jlc ibruu;~b

lry %110\V.

ll Q. Okay. 41~hen you pluu~ phis lot, do you Sc~ uW ol'yotn'

t a tnmk~ rypicnUy, ~o ins~xcl the ~~ropcny, or do you

la Slay in yotn~ inii:k and perlittm your plmrim• scn:iccs'.'

a'~ A. AftcY Cat dune pluu•ing the complete 7ru'king lol. Ihrn

15 T do a circle tu~ound to mnlcc sure 1 get ercrrlhing

~:~ buttoned ap.

a7 Q. Is the circ~c ilaie by you ch•i~•ine in your iratk',

1n A. Yes.

i Q. AU tigh4 So not. phyvict0lyclting cnu and ~ralkine

.. m'ound^.

• - i\. \n.

- -• (1. Ok;iy. il'yott kno~~~, do?•ou hacc;m~' idrn Luc lim ~n~uld

~̀i rilCulalc the ~ahic ofvour snun• nviin0.~nancr srrci~y:<

i on Ibis pro~xiYy ~o pass ihusc cosu alan~ in hi.

Page 98

~ ivllt. S'I'IiINCiR: Qliicciion.

.. Npt. CiAt3GL: to die time fiantc shown'

Q. In the time I'rnmc lliaCs shown on CiahiUil 7.

A. UA-Doh.

-~ Q_ You'yc been in tl~c snow ~cmovnl business -- snmv

maintenance bnsinvss tii~•a long time. rigfit'?

A. Yes.

Q. Dec:adcs'!

. A. Yes.

- tl. Inymu'tipiniun,whntdilliiei~ccduc.xallin~:~ lo~

... make .ilicr you plow il?

.. ,\. Itf~rings--well, iffheconclilionsprccenfilself,

it wiU ~ucq ~ehalcrcr --

.. C2. Remmtnla'".'

:\. -- ~)xrc nr remnants ol'nny xn0~r wtttcrncntl~, it'll

.. mdl it Qo~~•n to thesarf~cc.

Q. ilnci you s:~id il~cundilians ;ur ei!;h~'~

T. Correa.

Q. \~'6ai aaidi~ions ~~•ould Ihntt hc'.'

. . ,\. If ~bc~•'re like bcloir'rcru +slieresal! docsn'~ u~or~:.

V. Soil i~:. al~u~•c zero?

' A. 1Ve11, h•picalh•. 1 menu whal--Idan't Icno~r ~De

. . c~ac(. ~'oa I:nw~', dc;;rcc puiut, but n~ ccrt~iin deyrcc

.. Temperatures, li~:c IS m• Irss, cou Inin~v, il's Ir~rdcr

:L2 (Pages ~5 to 9f3)

C~IY.Y'0.~. L C:our_ ~ ric~por~.ing
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!eaJ

Z̀'~lO1Tl~S c:~~ramagno

March 7.3, 2017

1?.,ge ~l~ fyacae 5l.

~ roi• ~hc s;tlt cu o~nrlc, ~o :ictirau~.
' :~. If 1 plow• Ibc sno~~•, end N'a p:,r~lcuinr perxnn ~,n,•s

.. Q. Sn iu lin• situ;~iions o•hirc the ~emperalurc is like
- for x:titin;;, wllntcvcr rexidus~l of snow is Ihcrc alter

:j ~vh~ttc~~ar it i,. I S dcgi~:c: ar Icss. •rcro dcgrcu o~• 1'~t~ d~onc pini~•Ing, it will mefl Ihnt suoi~~ ar Ice, or

less. Lv6crc the sall is nol ~~ay c0'ccliv~• -'
~ ~eh~Nercr seems fo be Ihere ut ILa[ time, dnicf~ to tl~e

.. ~\. Uh-huh. ~ surl:tcc.

Q. -- in your mind, salting doesii ~ make much ofa
F• AiR. 13ARA'I"1)\: Nopiing liu•ihcr. 'I'li~nk ynu.

dificrcncc in thc~sc csaemcly cold ~empc~:~uuty; is ~ Nllt. S'1'I;INGR: .h~,ti~ one quick I'ulh~w-up.

~a,,,~ rt,~~~~ ~ 'rtir: wrrnrss: Y~~.

A. Ycs.
Rti-1'sXAiYIINfl'f(ON

:a Q. F\n<I ~~hui ~bc temperuures arc s~ich Thai the sale is
~^ BY SIR. S'I'G1NL'IL:

t el'Icctive in mcltiug ice ancUur s~unv, would ~:dling x ~ Q. You n~entiuned Iha~ if there ~~ms a d ingcrous coiuli~inn

~ 7 inciinxe the ctleccivcnc~,e, ix allcct the <piaility of i:~ thn~ you would cell Mr. Ss~~e. I.6~s he ever reliisal

' 3 yoin'snav mainienanee.U.~ p~uticulnrtocation? 11 ynur--

~\. "f~r'o diffcrc~u sen~ices. You Jcuu~v, one service is i•~ M12. C;Al3fsl.: Hull on.

. > plot~'in~;, ~hc uFbcr service i~ a:iltin~;.
~` I'IlE WIl'NC•:SS: No.

s6 (~. nk~~~•. i ~ Mlt. GAI3Ll:. L.et me oGjeol Iv Iountl;Uiun,

A. If I xnit, tl~en salt does whit il's supposed In 4C
~ ~~ I Ic s~iid ii'l~e ~vns im the prcmisc~, il'lle saw sonxYhiug

i doing, iYs :il'fectin~; Ihsri service. PlotvinR a" dangerous he miy cell A9r. Snge. 'I'hni I drink ~~ros the

l`-' affects -- you Icnuu~, n~~~ q~udih~ ol'scr~•icc for xnow ~" icsiimnny. Go ahcnd.

'~ plowin;; is snow plowing. -~ lfY MIZ. S"fr:ING0.:

i u. In yOtU' Cxpe~'ience, d0 y0al' clienlS, tun, OI1Ctt
~ ~ Q. Okay. SO il'ynu weiL tm the ~A'eroiscs and you 5;~a~

<n eovernor tlic extra cher~c lin• sahing. or uo~? ~- dsmgerous sunditiun noel ypu umde n c dl io Mc Sage,

?:; A. All ~~referencc.
^3 w0ald you expect him to ivll~se your icrc:ummendmion!

~r Q. !\ntl ill yOtll' CX~n;1iCI1CC, ~yhClt ltle Wl'8111C1' CODtIiti011Y
"•~ t~. \Ot 71t :111.

2~ me right so ~fNri +:dt is rl~lcctivr as .~ nwlt~•, da s
~ 4 Q. t l.~e he ewer rufi~sed miy ol'your iuumuiaxl~tiuns in ~hc

Paye 50 Page 52

~ that al'Cec~ tB~ quuliry of tl~c rctulls of~~nn'sno~v
i past?

111JIIIIG1S111L•l: tiCl'Vll'1;9~ ~ /A. NCVCI'.

3 A. Agnin, snliiug doesn't cLnngc the gw~lify o[ the Icvcl
~ MR. S PI INIJt: Ukay. '1'hmik Ynu.

~ of service. If Pm pintirL~g, m~~ <~unlity ix n IurndreQ
R ~tlt. GAI3Bl.: L~s~ q~wstiun.

percent. f r they're paying for sulciug, if 1 tiidt the
•~ RL•:-EXAtviINA"I'IUN

E gray I'm suppoxed to xnit I'~n betting ju<I,ged ol'tul'
E [iY N1 R. GA13fit.:

s~diing 1'or snlGng, I'm g.uiug p~n~rin~ fur plu~~•ing. '~ Q. Did you - mhen you s~xikc to Mr. Sage iibout qie

Q. MHy~~c That tl'aS a 6.~c1 l'hoicc OI +~'U~YIS. I'10~~~ 9I1Ut11 ~ Ilgl'CC111CD1 I~lllt y0U WCIY Il1A~:lllg ~7L`I'C IOf f~11S ~)1'Cllllfil'S,

~̀ CIII'CUYCi1L`tiy pCycnu• jolt.' Dopy Aia~ alteci - ° if you ev~~• spoke to him. did ypn cv~:r brim up IhNma

"=, il. Still t~~~o difl'cra~t enli~ics. ~~ Livings' name, oranyune in hersituntiun tax to Them

~ = Q. OkIIy. St/ y0U ~)lo~~• t~ Inl. cUl'1'Ctl'
1 1 I7Ct17$ IItC II11CI7(IC(I U1:1701iCi7119f5 OCYpUf W01'I:?

... :1. Uh-huh. 1 ~ A. V0.

~: O. And ~hc~c's some rrsidual snuu• Icli o~cr?
~.3 Mli. Gi\I315L: Okay. Nolliin~ liuther.

n. I guess i~ ~~•nvltl be considcrecl Iilce :~ glare, ar
A'i MR. 13ARr\'I"I'A: 'llmnks very ntuCh.

.. „•t~:nevcr. ,.i~a~c~•cr i1o.s~~~i, ~~ou lu~mr.
~ r• "Il•IL•' 1•VI'fNGSS: "1'Irmk yap.

.. C1. I llll:ilfl}'(~UI':III~~Il1C`)~1111(I1CifICCI IIli11 }'t1U l'81i~1
•~ '~ § *Y

rcmocal ihcsnu~~.
CI'heckpnsilion~v;isuincludedu~ t:59p.~n.)

,~. ic.:,~a,.

o. ~tc~~u. ~;iu „~~,on ~„~rr~ dune p~o,.~u,z irruu app~~~
_.

.. <;dt, liu~r dnec tlrn :i 17cci the job ~~ hen ~hc

' icmperalw'rs arc ri_~iu ~i~ ih~tt salt melts' .-.

13 (Pages 49 to 5'l')
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Thomas Caramagno
March 23, 20"17

PdUE: J?

S'i'Al'1? OI~ \•IIC'I IIGr\N

.. COl1N'I'Y c')I~ NI;\CUR~ll3

i, t.isn n~i. rig, c.t.it. 3 iz i, a N~,i:,~y
. Public in and liu• UK above county and state, do

hcrcAy cenity that the deposition was uiken bclint me

. on the date herein6el'tire su~kxl, dial the witness •~vns

liy me liiei dulyswpm to tcstil'y W llio Uwh; Ihat

i~: this ix a Irce. lull anti complete t~hnscri~~t Nlny

1 i stenographic ~wlcs so uikc; and ihnl I .gym unt ~r:l~rted,

j' nn~•.~ cn~n~sel to ci~ber p~i1y, nor int~~tisted in the

~7 cvcntol'Ihiscmix:.

1 9

:~ t

1 fs u/~. L/ ~

I,i ~ ^~..

1' ~.isnti~.rix,csa-aizi
Nui.uy i>ut~ii~, M.x:anb Co~mry

=~> ivly Commission Gxpiros: 4-9-2019
n ~

2 1

1~1 iPage ~,3)

Car.~ro11 Court Re~orL:i.ni~
586-968-2911
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HISTORY REPOR/YOIiCUST0t6ER :i e9~d

Fayo 1 onfE PgiNTED:09/J 1l16

Line q Date ~ebfts
1467 01lD111~
1469 01/02/14

1470 01/02/td

1471 91/03/14

1472 01/03114

1473 O1N5ltd
7474 01!05114
1475 01/06/74
1477 01/06!14

1478 Ot/1711A

1478 01/17/14

1A80 07/25114

1441 UII25It4
14£12 01126/!4
1483 01126/t4
14DA 01127114
1485 Ot127114
1488 02/01/14
1489 02/C2114
1490 02!02114
i4~J1 02/05I1A
1482 02/OGl14
]493 02106/ta
1a~J4 02/09/14
tA95 02118/14
7496 02/16/14
SASS 03f0?Ii4
160D 03/0211A
1501 03112/1Q
1502 03112/14
15D3 03/13/14
1504 03!13/16

Totals:

Cl ~' ~- -!'~,, F

7&J Landscnpinfl &Snow Removal Inc.

X5426 Gortlelia

Clinron Twp., MI Afl035

(586) 790-3145

PROPERTY NAME: SRJO'S ~tA7A H45iQRY STARTING Ai: OilJ via

Crodits Code Doscript
N Previous Balance

D SNOW Pt,OWING pp

D SNOW Bi.OWiNG

D St~IOW PLOWING pp

p SNOW GLOWING

D SNpW PLOWItJG pp

D SNOW BLOWING

D SNOW PLOWING pp

p SNOW BLOWING

p SNOW YLOWINti pp

D SNOW BLOWING

p SNOW PLOWING pp

D SNOW f3lOWING

O SNOW PLOWING pp

D SNOW BLOWING

p SNOW PLOWfNG pp

D SNOW B1.aWING

D SNOW PlOW1Nc3 pp

D SNOW PLOWING pp
D SNOW SLOWING

D SNOW PLOWING pp

D SNOW pL~WING pp
o SNOW GLOWING
D SNOW PLUWING pp
D SNOW PLOWING pp
p SNOW BIOWfNG

D SNOW PLOWING pp

D S1~IUIN 81.OWINU

D SNOW PLOWIIJCi pp

p SNO~N BLOWING

D SNOW PLOWING pp

D SNOW BLOWING

Balance:

Invoice
Assigne0

D£r~n.SITIQN
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Jc'1ITlGS Sage

March h, ?_017

I:'<ige 1 Faye

51'A'ff:i 01= MICFIIGAN 1 T'AI31.,I: U1= CON1'LNTS

I~!'I'F1G CIRCUIT COU12T FOR "1'FI[i COUn'fY QF ~IAC'OA9Ci 2

j w7•rrr~css [~~cL
ooNr~F~ LiviNas, 9 .TAMES SAGE

i>if~~„~~a; ~ ~XAMINAT'ION BY MR. 13ARAT'1'A: 5

vs. Cs~se No. 3UIG-Ot)1819 n1 ~ ~~`Yf1M~NEITION BY MR. CiAt3F,.L: 42

Hoty. r~w~izn,a, sriivi~-ro ~ EXAMINATION BY MR. STBINFI2: 52

SAGE'S INVL•;Sl'MGNT GROUP. LLC:, n $ RE-EXAMINATION BY tvlR. 13ARAT'1'A: 55

Michig,~„ ~~~„~ied i~.~b~siycom~,~~ny,:md ~ RG-EXAMTNATiON BY MR. GABEL: 59

TBcJ LANDSCAPING cl SNOW ItEMQVAt.; INC., .i 10 R~-EXAMINATION BY MR. STEINEIZ: GO

Michigan coipartttion, ~ 1

Delendnnts. ~ 2 ~XEIIBITS
13
19 EXI-III31"I' PAGE
15 (Exhibits ret:pined by Mr. Baratta)

The Deposition ofJt\MES SAGC.
1 6

Tnkcn nt 3G470 Monvi~n, 1 ~ DEPOSITION EXETII3I'I'S 1 - 3 4

Clinton To,vn hip. klichignn, t 8 I- Pleading

Commencing at 2:0O p.m.. 1 ~ 2-Pleading

Monday, Mnrch 6.2O17, 20 3- T&J Snow Scl~ediile

lielore Lisa M. Fix, CSR-3121. 21 DEPOSITION E7CH[BJT 4 26

Z 2 ~~5St~11t11811tS O~ ~.CflSe~
23 DEPOSITION EXHCBIT 5 3h

2 9 (CAM letter)
25

Page 2 Page 9

i ~PPEAR~NCES i Clinton Township, Michigan

2 z Monday, March 6, 2017

3 CHR1S1'OPI-IFR R. BARAITA, GSQ. 3 2:OOp.m.

Q BA12A1TA & BARf~"I"fA q

~ 120 Market 5lre:et 5 JAMES SAGE,

6 Mount Clemens, Niidiigfln 4 043 6 was thereupon c~0ed ~s a witness herein, and after

~ Appctu•ing oEi tx:h.~if of the Plt~intiff: 7 having first been duly sworn to testify to tl~e truth,

8 6 the whole truth ~ncl nothing but the truth, was

9 STCV~N I2. GAI3Gi., LSQ, ~ exlmined ~u~d testifieV as follows:

A u TFIE HANOVER LAW GROUT' z0 MARKED FOR IDEN'('IFiCATIUN:

it 253O0 Nucth~vc:ctern hlighwtiy, Suite4O0 11 DEPOSITION EXHIBtT5 1 -3-

11 Southfield, Mi~hignn 48975 12 MR. f3ARA'T'TA: The record will reflect this

13 q~>pcaring on behalFol'thc Dc('cndant, T~..! Landscaping. ~3 is the deposition ofJnmes Sage, taken pursu<ml l~~

1n 1 ~ Na[ice, to be eitied f'or all purposes consistent with

15 MARK bV. ST6INER. 6SQ. ~5 tl~e Michigan Comt Rules.

~ 6 SEGAL (VICCAMI3RI UGE ~ ~ My name is Chris Iinr~tt~; I represent Donn

17 39475 13 Nlilc Rosid. Suite 203 ~~ Livings. How ire yqu?

to Novi. Michigtm '13337 lE 'TtiL 1~/I"I~NI~SS: C,00d. Mo~vm•c; yuii?

i ~ AE~pcaa•ing cm hclrilf~f ~hc Dela~d<ini. Sage ti. 1 ~ MR. BARATI'f\: Good. thank you.

2u 7G Have yvu ever haJ your deposition t~clore'

~i ~ ~ TI-fE WITNESS: Yes.

«. ~= MR. BARA'I'"f n: l.)kay. When evas Ate last dine

%'3 13 you had 1 deposition?

2n '-'~ 1'I-IG bVl Il\ESS: Seven, eight, ten years a;~o.

'S <'•5 N1R. BA(tf\'fl'tl: ill ri~ht~ So I~~sl going

1. (pages 1 to 4)

;;ar_r_~oll Curt Reporting and Video
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C~

James Sage

March 6, 2017

-- -------
i~ag~ , ~aqe~ ~]

~ over a couple of the ~rowul rides in case you've i t1. Nope.

2 forgotten. The woman to my left, your right is taking 2 Q. Okay. Are you curmntly employed'?

3 do~~et eveey(hing ~~~e tiay, so it's impoi9ant for ~ couple 3 A. YeS.

'~ oFrcasons that i bruig this up. Verbal responses to ~ Q. And where are you employed'?

5 nay questions as opposed to nodding or sbakutg your 5 A. I'm seiF-employed.

6 head so ~ha1 the record is clear on your response. 6 Q. Ail right A~xl are you salt=employed pis ~n

~ ThIE W}TtJESS: Gut it. ~ individual, or tlo you leave ~i compsll~y Oi' c0111~11nieS')

e MR. 13ARA'rTA: Good. And then 1 knowrvhen e A. 1 i~sive companies.

~ eve talk iia nonn~l conversation you understand whit my ~ Q. Okay. Whit ire Uiey'?

~a question is before f hnisii my sentence most of the xa A. Uui, re:~l estate comp,u~ies, restaursints.

11 time, Uut in this case I'm goin ; to nsk you to let me ~z Q. Is yo u' self-emp3oyment prelry ouch in the renhn of

i? finish ;ny questiai, end then in turn 171 let you 1z restnurai~ts ~nc1 re~i estate companies?

13 finish yom• answer so the record and the transcript is 13 A. Yes.

1 ~ clear, okay'? ~9 Q. Do you dcive into outer areas for inconre?

is '('1-IG WfTN6SS: Got it. A5 A. 1 liuve in theps~st, yes.

tU i~IR. B~RATTA: If you don't Utl<ICFSt~tl(I 16 Q. As we're here currently is it just restawants and

~~ anything that I'm spying, fat me know and PII be 17 real estate investments?

le happy to rephrase the question until we communicate ~$ A. tiestaurants and real estate. I do some hard money

19 effectively. Good'? 19 lendiug'}vhere I buy mortg~iges. You Icnotiv, buy

zo TI-[E WI'!'NCSS: Good. 20 mortgnges.
z i ~R. QARAT"f~: Coal. Okay. Z i Q. Ok1y. All right. But thaPs generally those three

~2 EXAMINA"PION 22 things ire the n~hu~e of --

?3 BY MR. C3ARAT'1'A: 23 A. Yes. .

?~ Q, State your fill name for the record, please. 2~ Q. -- f~o~v you earn your money'?

~s A. Hirst name is Jim, last name Sage, S-A-G-G. 25 ~. Xes.

Page 6 Page 8

~ Q. What is yoW' full nAnte? ; Q. Oki~y. And ~mC Of dtose comp.uties, as I understand it.

2 A. Nly legal n.ime is Jt~m~l, J-A-M-A,-[.. ? is called Sage's Invesuncnt Group, LLC?

3 Q. .IflItT1lS~geJ 3 A,. ~lCs.

'~ A. Yes. ~ Q. 1s tlial ~ sole member L.LC?

5 Q. Your tid<6•ess? ~ A. Yes.

5 ~\. 10 C~ipri Lxne, Dc~u•born 1•IcigUts, IVI1CIll~flil~ 4S12Z 6 Q. OkilY. I'IOW tllilfly Clll~)IOy6'c:S 4U'(t lil (1181 1_L.C?

~ Q. Your date of Uirtfi? ~ A. None.

a r\. 5-3-62. ~ Q. 4Vhcn was it ti~rmed. <lo you recall'?

~ Q. Dic{ you graduate from high school? 9 A. t don't ~•ccnit.

10 r~. Yes. io Q_ Morr: than tch~ cars n~ci>y

1 t Q. Which high u:haol'T ~ x A. Ycs. I'm not sure, to Uc honest n~itL ~~ou.

z r~. Pardson. ~:' Q. Okay. "That's line. "I'ha~'s ti Fair ans~~•cr.

13 (~. AO(I ~~VI1fl1 yCfl~'> ~ 1~ 1~. YC~~I.

1'~ A. J~/8U. iY Q. 'I~htu's tutother ;rowxl rule. IFyou know sanac:~hing,

1S Q. After high school did you have any subsequent i~ great --

16 education? is A. Ycs.

~ ~ A. Yes. " Q• -- Uut ifyc>u doii i. just trl~ me that 1'ou dvn't knuo•

\Nhcl'c.

.~ ° :\. r1 couple ~~e,irs of college :~t }leery Cord. ~' r1. 1'c:~h. Originiill~• ~~r o~~•ned everything uodcr one Ll.(.;

~~ Q. 1~11V (~C~,1"l'C 11'0117 (~1C1't ~ 71U[~ f~I[Il ~ }F'flDl IA SA\' il~)bUI SC\'C71~ CI~~I I, tCll t'Cil l'S

1 r1. V~. :: i sego ~cc siritclicJ crcrvtLing :u•ourid :uxl we moved

'' Q. Okay. Other than Ihc: couple of yezu~ at hlenry Ford. -~~ e~mrything to ctil'fcrent 1.1,C"s.

%' 3 an;~ Uther educnlion? .... Q. 1'c~u li~llo~~~cd ynur la~~ycrs advic:c'

'~ r\. Some pilot lessons {tare and flicrc, but U~:il'S il. - ~ t1. Oh, ~~rs.

'S ~. F~ny certifictuions' .. Q. CJood.

(I~dCJ2S .r,. ~O ~

C~.rroll Court Repor_t:i.ng grid Vir_iec~
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II~J

James Sage

March 6, 2017

Page 9
P~r~e 1.1

i i~. And ,iccaimtflnt's.
t company, tuuongst otheix, for a tid! th~N t~ccurrcd at

Z Q. and lecounfanPs right. t~ncl more lax returns fo lile.
•- thc; plaza on Februsuy 21st, 2Q14. You,~eneraily

3 t1. Ycs. ~ familiar with the lawsuit?

~̀ Q. Yes. Yes.
`~ ~~. Um, 1 l~e:u-d about it recently --

5 So you don'[ recall if Sae's Investment 5 Q. Ok~~y.

6 Group is more or less than ten years ol<I, but c(o you F r\. -- 1~t'Ont ,y0t~, nctiiaily.

~ recall as of 2014 whetlle~• ar not thflt company was
~ Q. Okay. We noticed yaw• deposition today daces tecum,

~ formed?
fi ~vl~ich moms to Iminb srnve documents with you. So this

~ A. Xes.
`-' c~ucstic>n may Ue mcn~e a~~prc~priete fbr yew• a~unsel, Uut

io Q. It w15? ~~ I'~n going to ask you anyw~iy. I risked y~~u to piroduce

ti A. Ct w~~s~ uh-huh.
11 [oct~y ttny au~d till si~o4v rcinovel end deicing cont~~ets

12 Q. Okay. Whit Holdings, ns of 2014, did the LLC have?
1='• in e'ffec:t fi r the premiscr- loct~ted at 250O1 Gratiot

13 A. Just that building.
13 tier the mnntb of Fcbruacy 201~i. Do you i~flve any

14 Q. J~~,St that building, or just that -- iun, [5n g01flg to A~ docnmenlS in i~c:,eponsc to thtit?

1~ say su•ip mall or plaza, for I~tek of a better term?
~ 5 ri. No. Vo, [don't.

~6 r\. The whole strip innll.
A ~ Q. Ok.iy. Is tl~~re ~ rc:~son why you clo»'t?

17 Q. Okay. Now, in the stciE~ mall, feCs break it doevn a
•t~~ A. I just don't keep receipts, don't keep documents. I

~~ little bit, if we could. Fi~•st we're talkinb AUout a $ metro some of them 1 do.scotn in, but --

19 25001 Or~liot Avenue in EastE~ointe?
~~ Q. Wcli, these ire; --

lo A. Ves.
20 A. \Vc don't -- you ~vainted to know in regards to 1'&J, I

z~ Q. Ali right. Consists of, generally sE~eaking, a parking z i bclieve•>

22 lot end one building? 2z Q. Well, I a55Ut11c: lhkll T&,I t5 tI1C 511pW i'G110Vi1I CO»tYtICtOY

23 A. No, it consists of ~ perking lot--well, 2500 -- 
F~~e ~3 for that plezt~ <u the time Here t<~Iking flbout?

zn }~nve :► fety addresses there. 25001 Gratiot is the 24 A. Yes. 3

2 ~ Ai:uit~•i's, and then »ext fo it we linve ~ hsiir ss~lon, a 25 Q. and I don'l know it there is ti ~w•itten conu•act

Page 7.0 Page 3.2

1 pizza pltice, Gat those atltlresses s~rc nll'feu Mile -- 1 between Saoe's find T&J, or if there is an oral

2 Q. Okay. Z agreement?.

3 A. -- so. 3 A. It's .in oral ~greemeixt. 't'liere's uo cm►tr~ct.

4 Q. Al~d are those ldditionat places iq fl separate '~ Q. Okay. Alf right. And so the bra! 2greement with T&J i

building? would be regar<{ing snow re~nov21, as weU ns 7»Y i

6 A. They're attached. ~ deicing or salting services?

~~ Q. "l~hey're attichecl'1 ~ MR. G/~BEL: And let me object to the feria

t1., Oue same bnilcting, same parcel. a ~~en,ovaL I know iPs a lean of art, weal! Use il,

~ Q. So how m~»y tenants, if the plaza was fully occupied, ~ but object to form end foundation. I think it`s snow

A o would you have the~•e? :~ ° maintenance, but you i~~ay go afield.

11 A. . About ten. 1 = Mlt. 13ARA CTA: ~~Jell, we c<nn use that term --

17 Q. Okay. So there's the restt~tu•ant end approximately 1 ~ MR. GAl3CL: "Chat --

x 3 nine other businesses (here? ~ 3 MR. [iARATTA: -- if you're more coml'ort~ble

z `~ F1. Xes. %'~ with U~at.

is Q. And do yolk recflll bow long yo~i've owned that Mara 1 S MR. Gabel• Correct, I just don't like the

9 ~ fog'? ~ ~ word removal because --

~~ A. I bougut that i» l997. a ' ~[R. (3nRA.{_I'n: 'Cuz iP.ti a verb?

i R Q. Qk~y. And.jeist so the record:sclear, wt re t~lki~i~ 1 t~ MR. Gabel: Nn, bec~juse it's impossible to

x ~ ~bou1 S~.jo's Plaza in Easq~ointe? L` i~cmovc --

2~ F~. '}(es. E ~'`~ MR. Ci~1RA"fTi\: illl the snow?

'-1 Q. Okay. This particular L[,C, Sa;;e's InvestineEit Ciroup. ~ ~- ~ N1R. G,l~)CI: —SHOW, therefore I'm

Z•'- cloesn'l hsrve any other properties• or ~ssels7 ( "- oUjecting ro form and lotuid~tion. Please go ahead end

=:3 ~~,. Flo. ~ ~ ask hint what the ttauu'e and extent of it it.

? `~ Q. fill right 1Ve're here to talk about today primarily a .. . I3Y MR. QARi1"I'I~A:

z ~ I~~vsui~ N,a~ (~onnn Li~~ings his filed against your E = ' ~. l~II fIrI1L SO Qlt SI70\V 1~81111CI1flI1Cf; C011[f8C1 lIl£ll }OU

3 (Pages 9 t~ 1?_ 1
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,~!

James Sage
March 6, 201"7

Mane 13 x'age 15

t ha~~c with T&.( is oral? 1 TI-II:1~/[TNGSS: Thix is dying lht~t we tiaid

A. Ycs. '- lhat'I'c~,.l is not responsible; or is responsible'?
~% Q. nny salting car de;cing is done by 1~~~.1 ~o that pl:u..~ ins 3 TiY MR. BABA"fTA:
'~ of 2U I4'? `~ Q. This is ~ document that ynm~ lawyers fi led snyino ih~t

5 A. Ycs. ~ T&J is either wholly or pnrtially responsible for the
Q. Are there any odicr indcpcndcnt contrt~ctors who might ~ incident in question. And the incident in giicstion

~ be ratipansiblc It~r snow muintenancc or deicing at % involves Aonna Livings.
Sajo's Plana in FcUru<iry of 2014'? 8 A. Okay.

~ A. Not tit»t 1 lave hard, but it is the tenants' 9 Q. A!I right. So a couple of questions on that document
z~ .responsibility to tnke c:u~e of the snow send the icing 10 there.
~! and cleni~ing. T~l'•J only does the bilk of it. 13ut in ~ z It indieat~c in the doctmient that there is
~ ~~ sill their tc.~scs dicy're responsililc to tnke care oP 12 an agreement beriveen TE~7 acid S:~gt s, and when I spy
13 the icing, they're responsible to tnkc enrc of tlic x ~ Sage's --
1'~ snow, the salting. So it's stated in all their• 1 ~ A, luvestu~e,it Gronp.
~ ~ lenses. 15 Q. -- you understand that 1'ni talkinb about --
~ Q. And we9l get to ttisU in a little bit. '~ s A. Uh-huh.

z7 A. .And the renson n•e Qo that — can I I.ccp going? i~ Q. —Your compAny Ih~t,s the defendant here'?
za Q. li'yadcllike. ~a A. Xes.
19 r\. Siu•e. Tlu resisou x-e do t!►nt is 1 cs~iutot hive r x ~ Q. So you just indiCnted tb~t t{iis w1s an oral abreement
~'~ company -- ~v~ do -- ive uxe "1'~@J Landscaping, or T&J Z 0 that you had with T3cJ versus a written contract?
~ x Snow Removal or Snow I'lo~~•ing, ~~hatevcr ,you want to ~ 1 A. Correct.
22 call it, to get the bulk ut'it out ot'tl~erc. 13ut 22 Q. /111 right. So ~1lyquestio~t now iS, When did you --

3 Ict's say it suo~vs at 2:00 o`cladc in tflc morniizg, and 23 Pirst oF~ll, wens Iheee ever ai written
2`~ then 3:3v, d:(~0 O~[iucit in the mOrlt!)1~ YU~ siill'QC<1 Z~ CuiliF1i:i i0Y 81i~W iilAiiliCllAiSCC'~
l5 getting more sno~r, yuu Ic~tow, they're not going to go 2~ A. Na.

Page 19 Page 16

1 'back there on the lour and jnsf clean it up. 'There s ~ Wh@~l did the Oral tl~r~c~fl~nt commence ht;hvccn TS.J findQ. b '~
2 ahvnys snow is const~uUy going to come down, so eve ~• S~Igc'S regardinb snotiv mnintennnce ~u Sajo's Pl:iz~i?
3 Love that up to tl~e ten:urt. i3ut the ma,jnrity o1'tl~c 3 A. ~Vc'vc been 1'riends.l'or about 25, 28 ycirs.
~ salt end snow Svc t~kc care ot', but it's not our '' Q. Who`s wc?
S responsibility. ' A. Me and the gentlemen dint owns TS~J Lanclscapc.
6 Q. Ukay. ~ Q. 1-lis ntmie?
~ A. 1 do it to malcc sure th3~t the teniints .arc doing their ~' A. "I'ugi C~►•amtignu.
a responsiUility, thcref'orc, ~vh.~Ns ~vhy we bill them. {` Q. Okay. 1 thoubht it ~vns Dave, but th~Ps tine.
~ Oka fake a look, if ou evoulcl, Mr_ S~ >e ~t GxhiUitQ• Y• ~ ~ Y b . < `' r~. Could be one of'thc artncrs.P

to Ntunber 1. Dc> you recvbnize this docume~it`? ~ n Q. Go ahead.
11 After youve had a chance to read iE, let z~ A. [3ut iu every p►'uper[y (bit 1 o~~m U~ey mninto-~in, they
12 me knotiv. 1~~ seevicc it, they Glenn the snu~v, tl~cy cell the brass,
i 3 q. p~~;~y, ~ ~i they silt, Utey i'crtilirc.
x 9 Q. You finished reading iC? ~ `! Q. So if yUu l~:id to sstimatc htnt~ long this anal
~ ~ A. Pretty n~uc h, ~~es. i ~ lgreemenPs Ueen in pl:roc, .end you're riSht, it was to
15 All ei ~ht. So I'm as,cuning That ou ~iavided thitiQ• 6 Y I ' !':~ "Porn, betwec:nTBcJ end S~~gc's, nu would suY Y --
17 inf'orroa~inn Io ytuu au~rnry. ~a~hai:~ essendaHy the ~ ` A. "Iltienty-f'ivc ~~e~rs, 28 ~•rsu•s.
1~ factual 4~redirite I<n- ~rhaPs containe~(in Lixhihit 1'~ ~'•` Q. Okiiy. Whtit arc the specitit terms, or what were the
19 I1 that your dau!*hters . . spee:itic tcrnis ~~s X1.2014 regarJing snb4v nriintcmmce
20 r\. Ro. nr deicing?
~1 1bIR. S~~I~IN1;R: I ecill object.just, ten, to ~ - rl. 11~)~en it snows, thc~~ plow, i~•ben it needs saltin6, the}'
2 z the extent that it's a Icg:~l docunrent filed in the ~ ~ s~~lt.
2 3 coui:tie ol'Ihis la~aaiii. -• Q. Is there any minimum amowN of .no~vftill that ~voidd
=',~ V1 R. 13/1Rn fl~:\: [)ocumenl speaks for itself. - ~ U'i~;er"f'~CP~resp~mse'?

5 ~~~118t ~v8S11 I tlty tjUCl1i011. ... ;~.. N0.

!( (Pages ~ 3 r..o 1F;)
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Tames Sage
M~x~ch h, 2017

Page 1.7 f~age 7.9

Q. W<1U~(~ 1~1L` (~Cclitil011 tO ~)~O\A~ $t\)O'ti ~~~8%8 ~)l` ~Cft IO ~(~blll ~ /\. (~~CA\'.

-• Cciramagno, or "fRc.i, or would you call T~C1 tmd insh•uct ' Q. -- rind you've told me that TS.1 is going out thcrc.

tltcm to pinw> 3 l'ni assun~ino that's ptu'suanl to the agrccmcn~ that yt~u

r\. bVoulcl be up to "fa~CJ to plo~v~ Luf generally if tie get a `~ havr: ~vitl~ T~~ 1, correct?

half inch or t~ very light costing of snow the} do not S r\. Yes, we ,just tallcetl ubotU it.

r. come out iuid plow, it's nothing tl~cre to plow. But 6 Q. Okay. S<~ you also nog+r t~rc intcrniingling ~ ~cnanfs

rvhen there's rcnsa~ for diem to go ~~lo~v, thc~ do go 7 purportai responsibility to maintfiin the lol ui

J out there ~iid pi9w. 13ut tlten, lilcc 1 Said, iE'S tllc a regart(s to snow, <tnd I'm nol sure ho~~~ ll~al cora'clates

'̀ tenants' respoasibifitV to -- 9 or intcr[~vincs with the t~ral t~grecment thud you heve

Q. uo. No. No. 1 aon~t wcu,r to calk ~baut cerru,ts. :~0 4vicn •rs~..l.

a Yuu're outside theseope of my questitHt. Wc'l! get to x~ A. T&J is supposed to come out and plow, as 1 stated, at

~~~~ the tenants in ai couple of minutes. 12 3:0(1 o'cFock in the iuorni~zg you. get three inches of

13 So it was up toT&.I's discretion to plow? ~~ 3 snow, okay? 13ut then once the parking lot is plowed,

'- % r\. Correct. x~ iCs .tlso the tenants' responsibility to maintain it

3 ~ Q. You mentioned, though, tfisit if there w~~s s minor 15 tin•oughout the clay. f1nc1 1've gotten many calls

~ r> nmaunt aFsnowttill lliat they wouldn`tnccess~rity conic is tl►roughout the ds~y.tskiug if eve cart get it plo~ve<I

! ~~ out, is that also ca'rect'? 1 ~ flgain iC eve get .Mother inch or hti o inches m•

'- ` A. It's ~•ciy minor, yes. 18 three inelics, or wh»tever the case might bt. t3ut it's

~ `-' Q. n~~~i v~~y ~»»~~r.~o~~id ~e, 1 think yuu said About n Uvlf 19 up --it's the tenants' responsibility to take care

.̀ ~, inch or less? 20 0l: '17te re;ison 1 hired Tc~CJ's, to mnlce sure tht~t it's

::.~ A. Quarter inch. 2 t being taken care ol', iNs being plowed, it's being

- - Q. Ok~iy. Costing, t~ smsdl cot~ting'? 22 satfed ns needed.

" A. YcAh, a small contia►g, dusting. 23 Q. Sn when TS.J cloe:s thflt lirst plow alter yoin•

~' ~ Q. Other thtm that, Your or~il agreement with T~SeJ is that 2a hypothetical Ihrer. inch snowf~Il, is shat something

- •~ if it's anything over n minor amount of snow, iPs'PRJ 25 lha[ you pa y fUr, yow• company pays fir?

a,

Page 18 Page 20 i

a whc~ ht~s the responsibiiity to come mul ~~loav the lot,
1

x A. Ycs. "1'herel'ore, put then iPs dish•ibuled back to the

~- correct? = tenn~tts.

A. Correct 3 Q. PrU rsitti under CA\q, GA-~I'?

'~ Q. Afl right. So what tiUout deic6lg or calling the lot, '~ A. Under Cr1M charges. Bnt t~gain --

5 is that tilso up to T&J's discretion'? ~ Q. Do the tentmts -- s

f r1. Ycs. ~ Go nhetid, l don't went to cul yc>u off,

Q. pkwy. ' A. But stgnin, to --they do get billed for (Ac CAll7's 1~ran

'-° i\. It's up to the tc~tants, tt's not up to tlic tena~~ts, '-` "I'~FJ and everyone else as yuw• Uill stales fl~crc.

it's the tenants' res~~onsibility under their terms of `' Q. "they gci Uilicd fiom 7'Fc.t, or t om you?

t~ 16c lertse. W6~t ~ti~c do is Svc do tl~c parking lots, ~~uii I ̀~ A. iVo, they det billed t'rom mc. 1 get Vi}Icd from T~~J.

~ ~ IcnoFv, eve <lo salt U~em, eve do plow them, but it's tl~c ~ ~ Q. Right.

ten~tn~s' msponsibtllty. VVc c[o it to mike sure it x~' r\. But ~t the suns lime, like 1 suicl, it's Ihcir

' - does get douC, but s15 1 st.ited carlim; if it iiectls to 1~; responsibility to mniut~in it tlt~•oughu~~t tlic ciriy.

'- get done o~~er tincf over ai};nin RNs the tenants' .t'~ Q. 1~/hcn you s~iy maintain it, are yuu ttilking .ibc~ut the

respousibility. '-,'~ side~~:dks or the ~ ukm~ Itns'?1 ~ ' ~ ..
Q. I'm not cl~~r on your~mswcr fit .ill. ' % A. L~•crything ~u~onncl their building.

/~. Q~(il)'. ~~~C ~)~01Y If -- 71tiSlI ltllll~ l~'C dC~ A S{101Y~i1 ~~~ 0~(A}'~ ~~. ~~:i5)~.

T litre I s.iiQ c~rlicr, it snows tit 2:00 o`clock, 3:OD ~ ~ ~~. it's slated c1c~rly in [lac l.,et~sc.

o'clock i~t Uie murning, ive get three inches of sno»•. • ~ C1. No4~•, the they oblig~itcd to use l~fiJ, the trn~nts'?

"f~~J boes out there and cleans it all up. - A. vu.

Q- i\nd I want Io titop you right dtcre. Q. In pauYicular. Grmd Din~itri s'?

:t. pI<a~. A. "fhc~= cuidd use ,iu~~oix lhc~~ ~~;u~t fo, they.lust luivc (o

Q. Okay'. Antt f dniz't ~~•~nt to cut you ol'f, I~tu I want tea • ~ nutifb us, ~~ou knu~}~, :is lung as they- take rare o(il.

br~.ik it down .i little big. Q. 1NBy do they have io no[ily you if thcy'rc responsible

5o yc~u'~~c asswncd a Ilu~cc inch snowfall -- - ~ liu Yn.iintcnancc'?

5 (~~dC~C:S ~.7 lO Z~~
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James Sage
~a.rcn 6, 201.7

Page ?_7. Pa~~e ?3

~ ,1. They're respmisibte -- so ire dou't havc'I'&J get double - A. I inspect -- !inspect as needed. t don't go there to

... billed f~vicc Por hvo coiai~>anics. ~~ ~vaikc sure -- 1 Dave multiple properties, so I don't gu

Q. Taut you ~voulcGi't get dc~ubie billed. - to each prupectY -- i bo there to make sure it gets

A. 1'~u going to get biUcd from 'I'&J front cicar~i~ig 8tcir plowed, it gets cleaned, yes.

.~ parl<ine tot: ~ Q. Do you go there before it gets plUwcd?

Q. Right. ~ t\. No.

'' A. And tlicy'rc nlso -- they're not going to a~ay me built ' Q. So y<w <do tlierc aile~• to sec that T&J did plow?

inxler the prn rota sh:~re bemuse tl~ep toglc esire of it. - A. 1 cto n chive through, antl 1 have tenants tlis~t noti!'y

'̀ Q. Qut you're going to het paid back for the bill that ~ me it' it does not {;et plowed.

~ v T~FJ sends you by the tentmts. ' ~ Q. Right But the mistver to my specific question, you

t i A. (ryas .,re a tennnt would you do that? i x don't go to sljo's Plaza before to make em inspection

~.~ Q. No. Nn. Nn. , ' For the ~~w~pc~se of clete~•mining whether T&J should came

z 3 A. If you were Dimih•i's ivoidd you Ict me bill you, ~ncl t :i out cir not?

~ ~ then ~roii clean tAe perking lot, as ~yci!? 1'~ i\. Absolutely not.

1 ~ Q. You can't task me questions, but the ~nswcr is nc~. ~ 5 Q. 'Tht~Cs ccn•rect?

t~ A. Olcny. Well, Ih» jest ~iviug you a hypothetical htrc. '~ G r~. Correct.

~. Well, lhn hying ro -- Pm just trying to figure it a'~ Q. But ycn~ s~iicl you do go beck to the ~roperry to look

t t~ ~~~t. ~ ~ and see ~vh~t ry4x: of ~ p)ow T&J did?

Y u r\. I'm t~•ying to nns~vcr your ryuestion_ ~t 9 A. Ucca~sionnily.

:'~ Q. '!'&J comes out the first time in your snowtLll -- in 'ci Q. OCCfltil0llklllY)

^-1 ypursnawfnll exvnpie and they plow tlic lot. ~~ . A. Occnsionally. I dv ~ drive tiu•ongh --not

.~... r\. Olc:f},, " specifically on the snotvpEow, but I do a drive

~3 Q, Npw you strict it's up tci the tens~nts io maintaiin it the ~-~ tlu•ough, check Y'or potLoles. I do T drive through,

"'~ rw't of the day? '~ m.~l.e sine the tciinnts are kcepiug up ~v~tii their•

'~~ ~ t1. Okny. "•~ msiinten~ncc_ 1 do ~ drive through, make xure there`s

Page 22 Page 29

~ Q. So they could uxe amy contrnctor they ~va~nt a~ftcr that, a no gnri>age in the beck buildings. 13~~t tl~nYs done

' righC? ~ ~viceldy or bi~vicekly basis, m• as necciecf if 1 get a

3 A.. r\bsolutely. ~' phone ct~16

d Q. They're going lv get Uilled for "I'cC J coining on the '~ Q. Now. when T3cJ comes ant the first time in your example

:, property by you -- ~ of a Qttc~c: inch 5nciwl~ill, IhfiPs pursuirnt to the nr~l

f= A. Yes. ` ngreaiuent thtn you hnvc, tht~t if it's miythin~ m~rc

'+ Q. --under CAM'? ti th.m just a minor cof~ting they need to coupe nut aiui

¢ A. Correct. ;` plow, correct?

-̀' Q. Okay. Are the tentmts ~llo~vcd to call 'f&J to come out ° A. Correct.

1 n additionfll times? ~ ~ Q. .end then I wt~sn't cic~tir on your c~ns~vcr as fir as

.~ ~ A. They I~nvc T~cJ's number, yes. '•'• salting the pt~rking lot. is than nlsq up to TIC J's

•" Q. Are they permitted to do so? ' ~' discretion, car is that your discretion?

~~ •; A. Ycs. And 1g~in, f0 F111S1YC1' }'OU7' (]UCShOp f~l'O Dl Cfl l'~tCl'~ ~ ' h~. IVO~ 7f~5 U~ TO ~~~1''~~S (~15C1'Cf1011.

.t ; when "f~FJ plows .it 3:00 o'c1oN< in the morning, they ~ ~ Q. Okay. i\nd t ~i~oidcl tissutne, if you know, tiiflt salting

le~vc, iP it ncecls to get plowed sid~in they COO ~flC~ `.• t5 illl .l(~(~Ih01711~ C~IiII'bt~

1 ti them to get it done. Rut n.citl~cr myself, nor "1'Sd . " ~~. Ctirrcct.

would be on the parldng tot, ro sec how the parking ~ Q. And d,a~, again, would Uc passcct ~n tc> ti,e tenants

~ ~'~ fot looks the rest of the da~~ .iftcr it gets plowed. ~ through Ci\M'?

a ~. Y()U (~()Il (II1S~)Cl~ Sill) \ {~~.1%.l. ~~Ill ll$tiUlllllln~ ~1~1.1'CCI UIl h~. COI'1'Cl'C.

... yo~,t ,~~,,.~~~~. n<~ y~>~~ i~.~~_.: ri,<,~ ~~ i~ «~ -r~e.rti - Q- fvi ~ ~~n~. s~~ r~» ~~~~~,~,~ ~<~ .no,~ y~~« <~,c ~~~~~~~„~„~
-- tliscrelion? nr.~rkcd as tishibit 2. II's the same plca~diiy~;as

.._ ~~. ,a5 r1~~.,ti ~,~a~vr,~u~ .. i.E,~~~~~ i. ~:~~~i,~ ~n~~ o„~ ~„voi~~.. c~~:,~,~i n~~„~c~~r~.

... Q. r\; It~r as checking the lot, iiupcaing the log u> sec ~ A. t)ka.•. .

•- ~ whCfhcr o~• not the lol .0 S.yo's Pttiza needs io be ~ C?. end al Icr pou'~~c hBCI i1 CI1i111CC IQ I(M1J: at it, my li~:ct

.... plo~vcd in the lirsi plticc. question is I'in assumi~ig you provided your attorneys

6 (Pages 21 t.o 2.9)
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~7ames Sage
Ma.rcn 6, 2017

PacJc 25 Page 27

.1 NII~I [115 I11~UPI17flUQ111'C~!k1fC~10~ ~Jf811 O UII111 U'I~ti~ ~ A. U~]-~lU ~l.

2 A. COl'TCCL '- Q. .IUtif tt;Il I11C f;000:I'illly. tilt, lV~l:lt I~IOSC F1tiS~c,I1111L`IIIti

3 Q. You mentioned earlier [list the tenant~ ~'esponsibility 3 ~verc.

S for removing or mt~inttiining snow ~~nct cicicing is the ~ A. Veit, 1 bought tAe building from, urn, t3ouleis.

5 tenants'' rc pUnsihility ~~ursuant to their lenses. ~ Q. Boakis, that w<is il.

A. lt's pursulnt to their Ie:ises to maintxiu the property ~ A. Boidcis. Aud the Lease ~v1s -- I believe it orris bchveen

~ Cor the icing. ~An<I I could 2>uD the lease out and ~~ 13uak9s;uxcl--

~ point it out to you. J believe iPs u~tider Repairs anct ~ Q. Grind Riviera'?

9 ~'Ixinten.ince. `' A. Grand Rivicrsi at the time.

L~ Q. Your sattorney htis tilre.idy ti»•~aardcd me enpics of ~ t~ Q. And who is G~'and TZivier<>>

A~ Leasers, bul -- and i cnn show them to ytw ~~ncl we ctin 1 t ri. Grn~t4 Rivicr;l used to be --God, you're mtikin~ri me

i2 mirk them. 1=' tl►ink ~io~v.
~13 A. Okay. t 3 Q. [know. You made me thi~ak.

A 4 Q. But 1 w~~tl to tell you in advt~ncc, tlitll they flppc~r tU 1'~ A. It ~vns a couple oS' young men thnt ran (hc rrstaurant

5 S have Veen expired Duerr ten yefli s ago. So i Fyou have 1:' Nica'c, gtcy lint) the Lctise Frith )3oultis over there.

'-6 some thing more current that you can ~;et ►ar me, that ~ ~ Q. Question. Wns miyone fr<im Gr~ncl Riviera either "fom or

x~ ~~ould Uc ~rei~t, c~therwisc we'll mark this smd go t~~ Jamul Shkouknni?
18 tlu'ougit dtiS. la r1. "1'hCy -» they b0ugllt tI1C Uuildin~ -- Uiey bought Iltc

19 A. That's the original ~,esise. i ~ restnm•1nt from Afmih•i's. Dimih•i's came in nud

Za Q. Ail ri~,ht. Zp UougLt it, and then tl~cy h'altsfcrrcd it to dtttf fug'

2x A. . They res,lly hs~ve no Lensc right nu~v. 'Those live ~ 1 them. They're the cun•ent oivncrs right noiv.

zz I~QQ~i -- ~-- Q. All right. LeP~ finish up one thing tit <~ time.

23 Q. Oktiy. ~ 3 So the assignmcntsxc:(lectthatyoubouaht

Z Q t1. 'Chey've Decn ~i month-to-month fa• quite some time. 2'' -the building from Boukis.
25 Q. So does Grand Din~itri's have tt l.estse? 2 s A. Cor~'CCt.

Page 26 PagF: 2f3

1 A. Yes. C~~►~ 7 see if thnt's a cm•rect Due? 1 Q. And essentially the leases were ~ssi~ned to you or the

2 Q. Sw-e. Let me bet this out Toc you. Z comp~uy that you owned which purchased the plaza.

3 ivfR. T3ARA"I'1'A: LeCs mark the whole thing. 3 A. Correct.

~ You want these assignments'? 4 Q. Th~Ps 1 general, good statement about ~vh~~t the

5 BY MR. B!~ RATTA: 5 ~ssidunents are?

6 Q. Before we go off die _record, what Ire these ~ A. Yes.

? assignments'? A~~e they,just -- I mein I k»o4v Jimmy ~ Q. All ~•ight. So you assume, then, tl~e oUli~ations ~s

A Giftot is in there. T-le's been dead for ten years. e landlord iutder the Lease behveen now ~rourself end

~ A. XCF1~E. ~ Grand Riviera. Doee that sowxl pretty accinate?

1~ Q. Used to pltry backgammon ~ri1h him. ~~ r1. Co~•rect.

x ~ A. X'ep. ~~ Q. All right. Question. VUlien slid Grind Riviera -

z 2 Q. P~~etty good pryer. I•le was. 12 strike that.

2 3 A. 1•Ie is. God rest his soiil, kle tti-as a good tiny, too. 13 Whsit was Grand Rivier~'s name to tl~e puUlic

1~ (O!'f the recuc•d.) ~~ as a rest~uinnt'?
is Mi\TtK7:D-FOR II~GN"fIPICAT[ON: 15 A. Riviera's.

z 6 t:)kil'USI'170NI?XI-1IEiI7'4. ~~ Q. Okay.

17 I31' MR. [3AR/~1"fA: 17 A. C:r:u~d Riaicr:~.
~18 Q. So 1 Ihink that's I xhibil 4 in front of'you, Mr. Sage, is Q. Ancl ho~v laid did Riviera's 12esta~u~ant exist liir'

1' and 1 don't hive ~ copy in front of me, but T remember 19 l;ntil what year'?

'~ touking a~ it. 'I'hc; li~:~l several pn~cs Ic~ok~ to me 2° A. You arc making me think.

% t like they're assignments oi~ leases, and Ihey're going •'-~ Q. If yott don't know, You doii 1 know. I I'you can ~;ivc me

~- back, if 1 recall corrcaly: nr<rybc tc~ like the I~tIC 2 ~ 1 I)flIIN~I'k, ~ivC 1130 £t 11a(Ip~t•k,

- ~ '.90s. "There was an Eddie E3oui~>s or [3<~uli-os "fens). Zs r1. I kno~~~ llimih-i's --

- • T7iere was James C;iltns in ~herc. 1 think your dame ~'~ 1 have to take this.

.. .. \VH,l' fll llltl'C ill tiOIIIC ~)OIOL `5 Q. Go ahead. That's tine.

7 (P~~ges 25 t.o >£3;
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James S~ye
Ma.r_ch 6, 2017

F~~,e 29 Page 3:l

• (Of'f Ulc record.) A (?. In olhcl' wordti --

•- ~4R. I3ARf\"fT'A: We took ,~ short break and z r\. I'li have to check my records.
~vc'rc buck on +io~~~. 3 Q. You dcm't have a copy of,i avrittcn Lcasc be:twcen

~~ E3Y Hilt. Br1RA'i"TA: '~ Sage'.ti zmd Grind Uimitri's?

Q. Yau ~vcrc thinkin;~ in your he:~d when the ~~hc~ne ring how 5 r\. C.~n you dive me:i i"etiv minutes? 1 could look in my

long Rivicr:~ Restaurant was atround for, or ~~hen did 6 oflicc.

they cc~ise to exist? ~ Q. Sure: t+~c can.
t~. 1 believe Diu~irri~s rook over about tcu yc~rs :igo. ~ :A. Cs~n we t;~ke ~~ ryuick bre;il<'?

Q. And Uimitri's is the Shkoukani brothels? `~ Q. Sure. why not'?

v A. No, Diuiitri's originally ivas Jimmy Uimib•i. In (Ofl~thc rceord.)

a 7 Q. Ukiiy. 11 iVIR. (iARAT"I'n: Qack c>n.

~ -'• t\. tt coulci be Gii'ros. It cotild have Uecn Ciftos. [ ~2 SY ~1R. $i\RATTAN
:e 3 believe it ~v:is Ciftos, and rluu it vas Jimmy Din~itr•i, 13 Q. So you were fining to ~a look. Mr. Sage, <xid you were

i~ :ind then they calle4 it llimitri's, and then these guys ~`~ going to sec it~diere iti a written Le~~sc Abrecment

i ~ took it from O~em. 15 between Sage's and Grant Dimitri's.

t'> Q. And then when Shk<niktuti's taafc it over it Uecame Grand 16 A. '1'I~ey're is none_

I'~ Dimiki's? i~ Q. Okay. Do you know if Grand Dimitri's hired any

i'-'- r1. Ycs. x a conu•~ctor to remove snow ar deice the pr<~inises othci•

~ ̀ ~ Q. So it went from DimiU'i's to Grtind Dimitri's? 19 tlli~n pCrhflpS ~~5..!'?

:̀> A. pimitri's. 20 A. No.
"a Q. Dicl you cvc7li~ve a Lease Agreement with Grand Z 1 Q. No, you clau't knwv'?

... Dimiu•i's'? 2-' A. No, I don't know.

•'•~ A. Nu. ?3 Q. Do you know iFGi<md Dimitri's evt~~ paid'I'&J for snow

'-~ Q. S'o they ii:rve ai~vays been month-ui-month? 2 A maintcnauce services or deicing service:~ pit dte plti~a

=~~ A. "Fhey'vc nhvt~,ys kind of follo~red the terms o£ this 25 inctep~ndent of your CAM charges•'?

Page 30 Page 32

z Lease. 1 A. Nq t don't.
2 Q. Right. But they never signed ~ Lease, crnrect? 2 Q. All ribht. Dc~ ynu know whether Graoid Ui~nitri's ever

3 A. Net. 3 set tfic lemis Ibr snow meintcnance ar deicing services

~ Q. 7'hztPs correcCl ~ at Sajo's Plazzi with'I'S:.1'?

A. Correa_ 1 believe they signed ~n assignment, 5 A. \o, I don't.

~ accepted tln nssianment. 6 Q. 1 hfld flskec( your tit~orneys to product; -- I went to

~ Q. 1 didn't sec that in there. Ifyou could poi+x.it out ~ fE:~ll'(•:SCi1t Il bVklti 21 COI~~~IC lfl(»1tI15 abo, birt it might

~ (0 OIC, Q1EIt 4VUU~<~ ~7C ~1'@21(. $ ~l ilVC OCCp kl 5~101'ICP (1010: ~181'IUI~ I~lilll I~lfll, CUlll))~C`t('`

~ rl,. Oh, there's Jim Ciflos. y a>pics of any <md all bills t~ncUOr invoicc3 tin• Sftow

1') Q. So you inc{icatcd in your Notice of ion-party Fault, ac 10 <mdlor ice removal to file subject premises. Your

1 ~ yoiu• auorncys did, tlittt Grstnd Dimitri's has an 11 res1~ons~, ilirough your attorney, ~~as that you don't

i ~ oblibauion pursu~int to a written Lose Agreement, and z2 ha~~e any n:spniasivc documents a~ this time. and dots
13 ;~~tu~lly we've Icflrned today, correct me if I'm wrong, 13 that still remain trucl

t '~ then there is nn oral Lcatic Agreement, not ~ ~~~ritlen'? 1n A. Yes.
~5 tvlR. STtiIVGR: One moment Cd like to .15 Q. Is tha-c ~{~y rcasan ~~~hy you don't kc~c:p any copies of

~ 6 ot~jecllo Ibundation. ~Phtit calls for tt Icgal 16 bills or invuic~~ li>rsncnv rcmov~d services at thiti

la tiY ibllt. (3ARA"f~fA: 18 A. [keep im•oices Ibr .tll m}• pl;tras, but ~~I~en it cones

.E ̀ Q. Qkay. I di~n't drink it dcxs, Uut you can ~ns4vcr the 14 cioa~~n to sno~r remov.i! and i.inds~:tping 1 don't'cui

=o i~ii~~~i~~~~. La sometimes ~tim ~;ct bills, sometimes we c[on't ~;et bills.

~.t ~. 7'hrv'~~c ahiar's I'oUo~ved the Perms and the conditions '.~ L.ike [said, ~~c'rc li~icnds, »~c du a lot oi'thiugs

r.-. of-the ori~;innl Lease since they tool: Duel•. -~ to};cther. "I'herNs nu gciicr:it -- ~~~u luiow, he comes In

~~ Q. Oktiy. And thc~t t~ tbllc~~v-up t~t~etition. Ditl they sign ~3 here, he tilts n bootie :~ccounl that ~vr n•:tive it for him.

-'~ II1 FIl LCkItiC Y(lU~fl` 1'CICI'1'I llt, (Q ~ ~~ ~. ~~Cil~l.

=~ l\. `O, 1)Ut (~ll`l` ~liriT -' ~ f~OD'~ -- =5 .'~. ~ (IV t~lill},ti I~UI' Iti111, ~'OU ~:I]O~V~ I)lll ~IIS PCtij1011S11)1~ltY

~3 (Puc7es 29 to 32 )
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Pac:3a 33 Page 35

a is to tnkc c,ire o1'all my properties. 1 acid silting, but it'.S I'a• the I~ilowinb winter, so Pd

2 Q. I get the ti•ien<iship deal with you ~nct Vlr. C'~ramagno. -- like to nctualfy get the correct time period_ So that

3 I toiderstnnc[ lh~tt, but 1 ~taess my yueslion, iPs 3 ~vou1J he -- the con•ecl time period would be .luly lst,

~ really sort of 1 crn~cern ou your t~ehal f at this point. ry 2U 13 In June 30th, 2014. ire you Following me?

~voulci be w1i11 if iiie scenm io e:ciste~l evhere one of ~ A. This is --

6 your tenants zt Sajo s Plaza said I don't agree with ~ Q. "this is tor.iuly Fst, 2014 to Jtute 30th, 2015.

~ this, Mr. Sage, I don't think that you ~~aid X number ~j ri. Correct. And tine d.ite of t(~e bill is J~ily 1st.

U of dollln for snow ~~emovaL e Q. The date of the incident we're t~iking about is

~ A. bvla;ch we do. ~ 2-zl-la.

10 Q. Where would you have the backup iii order tci say to the 1{~ ~~. Oh.

~ ~ tenant, well, Mc. ̀fenant, here it is, here's ~ copy of~ i ~ Q. So iCs not, wn, encontpaSsed ifl this letter.

1z the bill, end then this is your pro rata shire. You 12 r\. Okay.

13 don't consider that a goal practice ro keep those, or 13 Q. It's

i 9 you've Dever lied that situltion before? z'~ r1. \Yell, this is --

1' A. We haven't lead tLat situ:ttio~►. 1~ Q. 11's five months Later. So maybe you can tell me,

16 Q. Qkay. You donR hive any employees personally who AG eloes this letter --

17 wo~dd have removed ice or snow from Sajo's Piaz<i back A~~ A. So ~voulct you like ttxe o~ae prior to this?

~8 in February of20l4,co~rect? ~e Q. Yes.

19 A. iVo. ~`~ A. Yeah. llo you mind if we t d<e ~ Urealc, l'li go get it

20 Q. Correct? z 0 for you right ~io~v?
21 A. No. Yes. ~ 1 Q. Not ~t 111. That woidd he b~~eat, Thank you.

22 Q. It reads ftnmy, thaNs why l have to da that. ?? A. So ~rou need the ale from 2013 to 2011, ri~;hc?

2 3 MR. BARA7"1'A: Dicl you lilve a copy of this. 23 MR. STGIN~R: Yes.

2 ~
_

did you say? aA MI2. BAI2ATTA: Correct. Think you.

2 5 MR. STEINER:. Yeah, 1 think I tto. 25 (Offthe record.)

z
z
3
9

6

8
9
io
l .t
iz
13
in
IS
16
~ T
18
iv
20
2 x
22

i4

Page 39

BX MR. BARA7TA:
Q. Your attorney's ooin~; to show you a copy oFwhat was

marked ~s Exhibit 2 in Miss Livings' deposition. So
if you take a look ~t the -- if you take alook --

First of X11, do you recognize dais lcttei'.?
A. Ycs.
Q. What is it?
A. It's :tn invoice T sc~aJ out to all tl~e ten~uts. vo, an
invoice I seed out to lli~►~itri's ass one ol'tlie ten:u~ls.

Q. It appears to m~, from reading this fetter, that you
send this letter, or a similarly styled letter to
Dimib~i's twice per ye1~•?

A. No.
Q. Once per year?
F~. 011CC ~cY yCNr.
Q. Ok1y. Woidd you retain a copy of ttie Ielter t hzi~ you

sem Dimih•i's on lufy Ist; 2014'?
A. Yes, T ltnve that particular -- that ex.ict one.
Q. You do?
/#. XcS.
Q. Ali right. M~ybc u~hen we tike a Ureak in a shoot

while you could get Ih~at one.
A. Yes.
Q. Because in looking ~t this loner 1 see. wn. you kno~v-

Iheexpenses_ for cxttmplc, itcn~ize:d fi>r sno~~~ removal

Page 36

1 NIARKED f012 IDCNT(FICATION:
DEPOSITION GXHIBIT 5.

Q. All rigBt. Mr. Sage;. You were kind enough to provide
•• us with this Ic:tter n<~w. It looks like tliis

enamipusscs the ritiht period of time--the right
~' period of time tin• your CAM charges at Sttja's Plsza.
v Ct>ircct, this encnmpaSS~S the SttGw rcn~oval for the

wintc:r<~f2013mid'14?
~ '~ A. Correct.

Q. nli right. Gre;tu.
' So it I<~oks like the snow removal rind

= .> sztiting was aibout G,725 --
. ~ A. Correct

~• -- It~r the year. There was sgme lawn cutting. Whfit
is General ~liiin~enemce, then category'? Wh~u dc~~s that
cucuntposti?

r\. Narking Lot :tsplialL roofing rc}>airs, light fi~tiu•c
repair, light bulbs.

Q. Oktry. If I'm rc~idin~ these t~vo lettCrs correctly. the
C~xhi6il Ninnbcr 5 antl'4, i believe it is -- t'm se>rrY,
k:shibit 2 liir Nliss l.ivingti deposition and Exhibit 5
here rotlay, i~ I~ioks to me like Dimib•i'spre-ptq~s
~~bout ~ I >;OOD.(IU per your stir m.~intcnanc:c.>

r\. "Ilml'S IbciE• C:A17 c6:u'ge5, pt~oportion:~tc sl~.u•c of the

9 (Page's 33 to 36)
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James Sage
March 6, 2017

Pay<~ 37 P~~9e 3l

~ c,~Nl cliargcs. :t r.)o you Imo~~ ~~~h~t thaw stand fort
Q. WcU, no, 17,39O.52 ix ~hcir sh~uc, corrccC? 2 ,•~. No, I don't.
A. Corrcci. '!'De~~ prepaid ~I S,OOp.pU. 3 Q. What about snow plowing, ~Iter thtu it stays P.Y. Is
Q. So ~,~hcn do they prepay thaC? Q that per push, or something, il' you kno~~,?

S A. ~Vitl~ m~nu,1~~ rnnt. 5 A. T'ni o-isswnia~g it's pex• push, y, es.
E Q. All right. Sn you divide 15,000 by t~~clve, :md then 6 Q. 01' per plow?
~' in fiddition to the rent they pay, tiicy p~iy ihat:~s an ~ r1. Ox• pea• plow, yenl~.
:-' c~timated CAM chargc> e Q. Undernelth it says, "Salt by request only by plaza
'̀ A. Correct. ~ owner." 'I'h~t's hand4vriuen. do you see that'?

~ ~~ Q. You ~xovidc them ~vi1h the tictual chmrgas once ti year, ~.o A. 1'es.
1 if there's t~ refund, yc~u pay them back same money; if' 17 Q. Is that your h~mdwriting?

i= there's ~n overogc, they o~ve you sonx; money'? Z~ t~. Nope.
13 A. Correct. 13 Q. Do you know who wrote that?
x" Q. Okfiy. And again. Grind Diiiiih•i's da:sn't sc)ect T~~J, t ~ A. No, I doaz't.
=~ you do? ~S Q. Igo you reco~~ize thflt h~nd4vritin~?
a b A. Correct. 16 [1.. N0, [ (l0)l't.
1~ Q. I want to shoev ycni whaYti been marked tts Exhibit 3, 1 ~ Q. Teo you know wheti~er or not that is n -- strike that.
1~ and I don't kucnv iFyou recognize thtu clooument, or if 18 Acco~•dinb to your testimony, that doeslt't
19 you -- ;1'thfit looks Familiar to you flt nl l'? 1 ~ reflect the arrangement you had ~vilh T&.1 as of
•'•~ A. Ycs, tl~nt's T~~J's Snotiv Schedule, or ~vben they do plow ~ o Februsuy of 2014, correct'?
%~ Intl they don't Nlo~v. ~ z~ A, This docivaaez~t?
-•- Q. Okay. Arc these the documents that you trex~ucnlly 22 Q. No, where it says, "S~lt by request only Uy plaza
'=+ don's retain o~• sriv~t 23 owner." You testified earlier that it tivas up ro "f&.1

^•~ ,~_ t dose~e g,•r sliesa Z~ to cletermiite ;rheihes ar no! to s~tl.
"5 Q. Oh, Uut you've sc:cn this before'.> z5 A. Cort•ect.

Page 38 Fage 40

i t\. 1've seen it before, ,yes. ~~ Q. SU iPS not up to yciu, iCs up to T&1?
7 Q. All right So if'you di>n't gc[ them, where do you sEw ' F1. Cor►•ect.

them tx:tia~;? s Q. Other thfln nny people over tit'tcX J Landscaping that yeti
~̀ t\. Occasion:illy, ,you knon•, 1 ~vi11 question snnaetl~ing tB~t 4 hire to perform snow maiutenancr; tmcl deicing
5 he's charging me ~boul rtnd UieV91 bl'iug this Ott t. 5 BCtiVities, and 1'Itl IBIICIIIb flUUUC I~I~ 4VIl1lCf Of ZU 14,

b 1've seen it beforc~ ~ was there anyone else ~vlio wtis sup~iosc:d to inspect the
~ Q. So yoube gone o~•e:r it tivith Mr. Csir<imt~gnn beti~rc? '~ ptu'kinb IUt and the property to determine if snt>w
is r1.. Once in a gret~t while. :3 maintenance or deicing w~is appro~~riate?
}̀ V1K. G~bet: Can 1 sec that, plc:isc? " A. No.
' ~i NiR. I3AI2A"f7'n: Sink. 1~ Q. Do you know of~~ny wim~ssc:s to Miss Living~ i'tdl'?
i 1 BY MR. [3F\RATT'A: .t t A. No.
-.. Q. if by any ch;mcc you're able tt> tell me what this t" Q. When did you lust bceome aware of this incident'?
Z 3 clOCumalt ~'c~)i'cScnlS, the line numbers ~a~ith the dates ~ -` r1. fro»l you ~ti~hen you scut me s~ Notice.
'• ~ and tltc dc;~ription. il'you're nut, yoti rc not. 1 ~ Q. I•lavcyou spoken with tmyt>t~e over at C~x~nd Uimitri's
z '~ r\. t mesu~ ~~ou .ire going to bane to till; ro them xbot~t ' •' ctmc~rning this f'tdl?
:i 5 Ulis, but -- 1'+ A. OccnSion~lty.

Q. Ok1y. 1 nt~ttn vou'l+C ~?UtIC l>4'CI' \a+1~Il MI'. C'.~rtu~~it~;no, so Q. YVho ht~vc you spoken ~o about this IE~1!'~
„̀ I don't know it'vc~a -- ~ r1. 'I~om.
~ =` A. Ycs, it's more ~>1' a schedule, 1 guess. ~vl~en tbep ~: Q. Shkaukani?
..ii ticttettll~• perforru the irorlt. _.. A. Yes.
:. . Q. Okay. .. Q. And do you rcmcmhu hoav mtmy occasions you'~~c spc>kcn
. . e~. It's their u~vn lob;, it's their o~~•n records. -.. to him about it's

Q. ~('hcres a cu~q~lc of things on here, and I don't kno4a .. A. r1 couple, th~•cc timcs;.lust Iv get to ►:uotir• ~~~hat's
.. . I~ )<UU ~:gp~Y.l~1C :ltltit~•l`I' 10. ~Ulll~)l`P DI1C. 11 tii1Vti COLIC. .. , ~Ulllk 00 OI' 1\'11Df (l:l O~)l'11C(1. Slll(1~ ~'011 ~<IIQ~1'~.~USI 11101'C

. I[ looks likr ~ sec t,cn codrs_ cmr is N.. one is D. ..., recenU~ ~rter I hrird ;r t-ron, ~•ai.

10 tPages 37 to 90)

C~.r_roll Courr Reporting and "Video
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James Sage
March 6, 2017

L'agn q 1 Pd~~~e 93

Q. \~~h<rt conversations did you !lave with Mr. Shkoukt~ni? ~h~ir. Iic stated, quo~c: "t~loivcvcr, dcF~ndmu vas Io

Spcciticailiy what slid he say io you about hog+~ this perttxm mow plowin}~ of the parking lut curly at sm

., iitci<Icnt occurral? accumulation oFsnow~ o(I.5 inchce or grcatcr,~~

•̀

A. [3e said some -- one of his euiployces, i believe, ~ bV,~ti Ui.0 your widcrstanding of Ilre

5~1~)i)CC~ Ill ~fiC ))3l1'~(l~le IOI }lll(I ~IICPC 1VflS 1UQUI SIX OI' .: i1~f~i:117C11[~)

~~ eight inches of ~v:tter there t•etained. Ant! otlicr tb:ui i~. F~(;fllp~ t~1C)~'~~e plowed :1 ~0~ ~C551~11t11 ~~lil~. r~lil~~S

~r -- ~Iso be said that 51~C's h.ul prior baicic in,jue-ics ~' nut 1.5, if iNs --

:iccordiub to I~er friends oremployees. - Q. So em or Ucfore the date: of~the incident here, 4vhich

Q. Anything ets~ you Can recall'? " is 2-21-14, did you ever have a dixussion tvidi

:t V r\. Not ~t this paint. x :~ Mr. Caranwgno in all of youP conveistuiom, I know

y j Q. What do you mean there were six c>r eight inches of a ~ you've known him tier two [md-a-hulfdecfldee or more,

~:• W~[4'i' 1'4'`(ained? t=' ihnt die 1.5 inch car more h~igger ~vE~s the tri83er for

t 3 ,~. That's whet he said. tic said Utcrc tivns smnc ~v~tcr in ~ ~ this property'?

~ '+ the ~nricia~g lot, and sbc partcccl i~a :~ puddle, i'% A. INs the first 1'vc i~eard oi' it.

~ ~> npp~rently, rind when she got out of her ena• she ~5 Q. You never had <uiy questions or discussions Unck mid

t ~~ steeped i~t n pud<Uc. 1 ~ li~rth tis to tvhon, if ever, 2lll ll'1~~4`I' WOIIICI L)(:'- (>f

7? Q. Qk:ly. Have you tipaken with anyone else b~.~iJcs to Tom ~ ~r titriko tllet.

~ '-` il~)OU[ C}ll$ II1CI(~Cpl. OY y0U1' fllfOl'i16yS~I ~~ ~ DICI YUU P.VCI' I1f14C` £1 CIItiCUS$IO11~ ~)i1Sc~ (»1

~ ~ r1. No. You. i g what yoi~ said c~rlicr -- tit one pt~iut ~~dieP in your

::;, Q. ~~. ~'~~ testimony you staid h~l P inch, another noinl you staid a

~ MR. I3ARA'fTA: I don't htrve anything ease. ?j quarter inch. Did you h~i.c ,i ciiscussion aUnut then,

-._ N1R. GAtiGL: Okcry. Sir, my n~~ine is Steve ~-- or wfls diat,jutil your un<leislcmcling you lead iii your

-::i Cjit~)6~. ~ ~I'C~)IY:SEiIf ~~~aC..~ fp 1~tIS Cl1tiC. VIL`~ (0 111CCI ~-~j ~1110(~~~

an ypi~. '~~ A. Ths~t ~vns an undcrsMntiiug that Svc both talked about

::~ THE WITNESS: Nice meeting you. =•5 it.

Page: 92 Paqe 49

z MK. GABGL: Pm going to ask you soaale ~ Q. Sc> you did tfllk about iC?

2 questions about the case, and I know plaintiffs = E1. In certain cases, like n lot oi'ti~nes yuu got qu~rtcr

3 counsel asked yoti some. I'm going ~o jtnnp around ~ Z inch, and III of n sudden, pun kno+v, it melts a~vmy,

~ bit, okay? ~ tlicy don't plow. 13ut sometimes molten the temperature's

5 THL WITNESS: /1Pe you going to be as ' ~ lot lo~vcr, sometinms thc~~ jest come ant if tlierc's n

~ long-winded as he is? F gmu•fer i~3cli or even n hail' inch, sometimes they come

"~ MR. Gi1BEL: No, [don't think so. I don't ~~ out and just silt.

a think so. " Q. When a~-:,s .t ~Iia[ yc~u haci the cemvc~rsation about [he

~ .l.I-lE WJ"I'NESS: AU right. It's taking too `•' quanta• inch cv hfdF inch a iggcr thud you just

1u long. 10 me:ntionecl'1

MR. GI\F3k:1.._ Can I see tlic I~st exhibit that -' ~ r\. Si~~ce 1980 --'90 suet no~t~. !'iNc n dflt~.

~z was h~~~ded to ~rou, please? t:: Q. Bet~vecn'84 ~md'9D and nod? .

13 MR, J3f112A"fTA: No one's accused me of being ~ s A. No, bchveen 1990 and now.

jn lonb-4viftde<L 1'~ Q. '9O, okay, sir.

1 ~ F•.X/~M[NATtUN ~'' Nc~w, t'm going to continue on with the

~ c; F3Y MR. GABI~L: -,-, ~ins~vcr.

^ ~~ Q. Okay. t•lold on to duiL 'Thanks. • • A. Sure.

la So u1r. C~r~magna fitted out /1ns~vers to Q- It says, °And Jcicnd~int "f~CJ l.o-~ndscapin~ w~~s nog

.t 9 lnterrogalorie:s. Ihc~se were answers to ~w'itte~i ~ ~• rcyuircd to per~itriu salting antes, spccilically asked

'u questions in this case, anct he signed them, and ... Io du su by the property ent~ncr." 4Vas t6~i1 your

~'- a themti :~ copy here. ~(~here's his signature. And Then ~ undcrscan<ling''

- ~ to answer fi~~e, 15njust ~;oin~ IU read a portion to A. 7'1~.~1 is not con•ect. 7'he~•'~•c snite<I many Times ~~•ith

;' 3 y~~i -- - - and -- n lur of times rhaf ~rc'vc had them do it t"•icc

~̀ F1. S~n•e. ~ u-hcrc --

=' ~ Q. -- and we'll have some c~uesticros and answers t~bout ~ - Q. Did yexi ~c~ chai;~rd ~~n ~~tra charge ~+hen s~it~ing ~~~nidd
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James Sage
March 6, 201"~l

~'ac~e ~l~ nacre 97

~,~~~~~~ a n. ~a.
- t\. Al~va~s. ~- Q. And a sumo for the sake otlny question that the day

Q. f~~c:lose salting is a con,moci~ty: and iPs purchased ~~nei 3 Uefore, 2-20-1A, there was no snow aeeumul~t;on, but

~~ it cents more, right? 'i there was r1in, vid a thw~derstorm, and wtVer

~1. lt's X1$0.00 a tmi. 5 precipitltion, not snow, but water precipitation,
'~ Q. Wouldn't you 4varot icy have a little more control ovca ~ according to weather records. 1~~ould that require

• when you gt:t Cht~rged fi r Sal[it~g, nmsming you would be ~ 'r~J's to come out'?

's the one to kiy to salt tis o~>posed to T~@.1'? ~ .~. N o.
A. We've bad situations where it's over-salting, and then ~ Q. Now, t went you to think Uack to the miswel' you said

~ n I've had brick repairs, cement dan~xge bcriuse of it, z0 earlier, which was the plaintiff, according to your

7 t ~~~e had ro Ao tuck pointing bccai~sc of it. So 1 dicL3't z z wideistan<Ifng, parked, exited her vehicle, wns in some

1 - ~vmit over-salting, but yCt lYC N117tC(I 57llfltlb. 1' water and fell.
~ ~ Q. So when we took a look at the — 1 think you c~llal it 13 A. Correct.
~" CAM. What does CAM stand tirr? ~ 1`~ Q. Assume for the purpose of my question that there was
~~ A. Conmion Aren Vlnintenau~ce. 15 water within 2~1 hows fi•otn ~ ~~instorm the city bEfore
~ f Q. Common Arca Mainten~nc~, one was .tuly I, 2015, and one 1 ~ the incident. Would that connect up to what yow•
z'~ wris the year before. 1 ~ underst~ndinb of the incident wfls?
~" A. Correct z~ r~. llo you Itnow ho~v parlting lots work?
~.Q Q. So can t take ~ I~c~k at the one tin• the year before? A y Q. t'm just asking; what you --
:'o So Ibe pnc that secn,s to apply ro the time %'-n A. 1'n~ __

"z ~t'the: incident -- T x Q. --the fact that --
•~~ MR. RARATTA: 1 think iCs this one. '? A. 1'~n going to explain to you.
"3 MR. GABEL: Yc~ih. 23 Q. Uh-bolt.
~ i~Y M2. GAB[:L: ~` A. 1'lie cities uses our pnriCln~ lots, I have nndtiple

~'~ Q. Was —yeah, for the period c~F 7-I-(3 ~o G-30-I4. Far 25 buildings, ~s ret:~ining ponds iu mfmy cases. So, for

Page ~6 Page 48

i the snow end sating line item is o~~er $6,700.00 for 1 exsimplc, you hive --1eNs say you have six m:~x~Bales,
Z that line item. z or catch basins that ire at~out 12 inches in diameter

3 A. Correct. 3 ol'tl~e chain, When they head out to the street, they
9 Q. And then for the following year, [he'14-15 yeae iY.ti `~ go clown about six inches. I just learned th~L So
5 about 3,300. ~ +vl~~t f~tippeus is, instead of flooding tl~c strcets,.~nd
6 A. Correct. ~ instead ui~hnving backinb up -- backups on the streets
~ Q. So for Ute relevant time pe~•iod in question, the ~ »nd tlutt, they hold it in your perking lot. So They
e '13-14 time period, there's ~ much higher ch~~ge, g ase thep:u~leiug lots Ts retention centers, as
9 you'd agree? y retention. So 1'ni not saying that ~vns the case in

~o A. Yes. 10 tliispnrtieular--
11 Q. Okay. Was it youe unde~•standing thnt digit evinler vas ~ A Q. Ulrhul~.
1z a lot of'snow over [line? ~ 2 A. -- thing here, but the d►•ains, when you get a lot of
~ 3 t1. ~Ve I~~cl records of sno~~~. 1Ve hod 1 believe it's 1.12 = 3 t•ain [tie drains c:iu only li~ndle so much.
In inches tHr~ughout theyc;u•. ~~~ Q. Okay. All riglu.
~ s Q. Which led to the higher char;e on your G1~1 invoice. A ~ r\. So I'rum ~vl~~t my undenLindii~g as to this case, this
~ 6 correcC? ~ ~ I.idy gqt out --she ptirkect in a~ puddle, olc ty, ~Yherc
17 A. Correct. ~ ~~ there tivais wafer retained, and she got nuf oT her ct~r
iy Q. So nonetheiesti, piuting aside ~[I of ~h~t, no matter 1 ~ acherc Ihcrc ~v~is a four to five to sip inches of [voter,
~.~ what. Used can the conversation .end the yue~tions rind 1 `-` frwn ~rha[ 1 vas told Vy to "1'om Shlcoulcani, end that's
2 c~ flns~.vers we've liad, there ~till must be some mininmm :u ~vir~rha~~~~ened.
i U•igger f'or 7c~J Iv come out•? %'' Q. Okay. Sn if thr: weather records shop+~ that the Jay
!l. t~. COI'I'CCt. -- ~1C~01'C t~1C 1i1C1(~C01 Il (~I(~ Pfllll, I[ \V8S kl l~1U11(~CI'3101'lll

2 ~ Q. Assume for the sake c~1~ n,y gucs~ion iha~ the day ol'the .. ~ o-ind water none do4vn, that would link up to evhat ycro
~ '~ IIICI(~Cllt (~1~fC VVt1S Il0 SHOW F1CC111T1U ~8I1011. ~~1~0U~C~ 7 cQ..~~ti ~~ ~Util iiIICL (1121( Xlll` tilt:~)~)C(I 111[0 \V£IICi'_ TIli11~S YOUI' .

'~ be required to comr: out that dtiy'? .. ~ imJrrstandinc?

~.2 (Pages ~~: t.0 ~~~
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March 6, 2017

Parye 99 [gage ~1

i\. I believe so: ~ MR. STEINGR: Phis one?

Q. Okay. I F we ~n ~o ~hc Uaisics oi'thc a~rccinem, acid I ~ MR. Gf\BEL: Yes. Thank you.

uncfersrind it's a vcrUal a~rccmr:nt, that in your mind 3 MR. STkINER: Sure.

plowing and stid't; righl'.> ; Q. So according to (his lob ~a+hick is Exhibit :z today, it

~> A. Correct. ~ does up to 2-1 R-l4, mid then there's no activity

~% Q. Okay. According to you, sEdt ~~~hen you ~+n~nt to, TeSr.J, ~ 6ctween the 13th and the 2nd. Do you know one way or

{ tir<it's your position, corrcci? a the other when TRJ eves there, or w~otdd you have to

~̀ A. S:ilr according to t►~eir discretion. 9 rely ati this list th~t:s Gxhihit ; tochy"?
~ ~ Q. t~ccordin„ to Ilicir discreticm. 1 ~ A. 1 cotildn't tell you ~vbeu flay Sucre there, when they

~~ 1 A. B«f if eve ncedett it more, they're to do it more. 11 were not.
1' Q. Okay. And then ti chfuge tier each one of those, 12 Q. Okay.
~ 3 ccn-rect? 13 A. We're Three, £otu' years fl~vny — tlaree yerirs stgu.
~ ~ E\. Correct. i ~ Q. And you don't keep yoiu• own sepa~ Brie (is(--
1:~ Q. OICEIy. W1S lIlflf II1C I0~21Ifly '- ilI1CI lI1C IO(:£IIIO}], ~ 5 ~. N0.

t ~ ribht'? So we leave the locelion dawn. corrr:c:t? 1 ~ Q. -- do you?
A '1 A. Absolutely. 1 ~ Okay. Now, you said ih~t you tllked to
~r Q. And the time perit~d; usually I~ovemGcr to enc) of March, 18 Mr. Shkouk~ni about The incident, and one of his
1 ~ righCt 19 employees had fallen in the parking lot. 1)id you talk
~4 r~. Okap. Zo to Mr. C~ran~~t~no ~t all abun~ this?
•'• t Q. Okaiy. Anything else to the agrecmeitY? /any other 2 i A. No. No. '~Vhy tivoulcl I?
'~ components thou we`re nrissin~ there? 22 Q. Pm jast asking whether you did ar didn'I.
~3 A. Nof tlait 1 know oC 23 A. Ulc:~y.
?~ Q. And ihnPs the totality aitd the sum and subsinncc of 29 Q. Sometimes we ask wlio you talked to end what the
~~ it, right, according In yom• -- 25 conversations were. As plaintiff ~ske<i about

Page 50 Page 52

i t\. Ribht. If' it snows, they plow; if -it's cold, they ~t Mr. Stikouknni, so t was talking about Mr. Ctu•anntgno.
~' silt; il' Uu grt~ss gets higher, they cut it. r#ncl ' A. Okay.
3 they've done n great,job, br the nny. 3 MR. CAl3EL: Okt~y. I don't have anylhin~

Q. d Fvtis going; to ask whe~hr;r they'rt <~ eesponsible ~ else. Thank you.
5 contractor? ~ MR. STCiINER: I,just hfrvc a cixq~lc of

A. ~~cry. 6 follow-ups.
-' Q. Okey. Uo you know whether it w:is Tom Caeamaono, ~~ EXAM1NATlON
• hinnclt; that ctid die work fu thtit ~»aperty +•vhcrc the ~' BY MR. STEINER:

incident occurred? a Q. Reg~irding Exhibit 4, which is the Lctisc fhm ew vc
i.o t1. No, 1 don't. ~ '.to discussed here today. Wes ityour undcrstfmding that
:~ ~ Q. Okay. But you kno~~~ Tom, right? You've known him for ~ 1 the terms of this Lease g~>verned the relatiansl~ip

"' mfuiy y~ars7 z" between Sege Invicetntent GPoup and Grtutd DimiUi's'?
is A. Xcs. 's r~. Ycs.

~ ! Q. Is he a rcspansible individucd ~~•hen it cotncs to these '~ `~ Q. flarve you ever discussed this Lease with l'om Caramagnci?
z ~ tYpcs of activilie;sY ''' A. Mftny times. N~c warted diem to -- t~gain, ~re've been
i r, :~. ~it~.y 1 F, friends ~~•iflt him, thcyh~c ~;reil tensints, so rcall~~.

Q. n»J there s no c-mail, there no side Hates, it's ~ ~ Q. So Tom Ctutnna~;nc~ htis xcen This Lcasc?
.lust all vcrb<~I, ri~lil7 ~>< r\. Yes.

r1. Correct. ~ `` Q. And iPs --
Q. Oktiy. Ancl do yuu kno~~• ~~•hcther -- uthcr dean lucking "t' A. Ile has :i copy of it.

• -~ :If 1~1C (~OCUI1lC11~ (~Sl`fC -- "~ . Q. ~l~ti )~OUI' UDCIP.I;tifilll(Iltld I~ItN l~llti (_CiLSI` ~?O~~CI'11S [ill'

.. In Fi~ct, c<m I i.~kc a look at That one Ihai rcl~tionship. right?
- Yt)ll ~li1VC~ ~' 3 /~. YCS. t~1D(~ ~)C 1~40~ lit 9Cl'OP(~illll'l` fQ 1~1C ~..CfISC IS N'~1J(

. 1~IR. S"fF_INEIt: which onr7 .. , he's p.~yiug on U~c com» you a~•c:~ cl~.~r~cs.,ll lined i~~
... i~rJli. Cr\li(:I..: Siuin~ ri~lit tha~c ~ ~ tltcrc.
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James Sage
yarch 6, 2017

Pac.~e 5:3 ;?age 5:;

Q. Okay. Is it yourunJasiandingth:~tthearal i 1flR.(3ARA't"I'A: .lus~acouplcoFlt~lltn~~-ups.

t~~n<,iroryo~,r~~„<~~xst 3 B~~ Sri. r:;f~iz~~rrn:
MR. QARATTA: I'ui going to object -- ~ Q. Aceorc{ing to your testimony, MC. Sttgt~ G~'.~nd Dit7titri'S
MR. G/tBEL: Objectit» i. 5 is responsii~lc tin• maintaining the parking lui,

.. N~a. i3A~t,a•rT~: -- ~~, r'o~~~,~it,~~o~,. c~~u, ror ti ~o~•~~~:~~?
~ kl 1Cdkl~ CUIIC~US1011, S~)CCI1~Hf10Il. ~ f~1. (,01'fCC~.

~4R. Gr\QF,L: Join. e Q. Yotr select the cnnu<~ctor to n~:~intfiin Ilic sn<nv and
° I3Y MIL S'C'E;1NER: 9 deice the parking lot, corr~~c;t'?

~ c Q. You can answc~•, if you know. 1 o A. Cm•rect.
"- t~. Wes it on bchnlf of rnv tcnnnts? 1 ~ Q. Doc; Grand Dimilri's -- or su-ikc that.

~ :- Q. Righ~. ~:~riieryou ees~ifi~~cl-- i~ Your testimony his 6cen than you:~ncl
::~ t\. Yes, ll~e conu•act, or the a•al ~grecroeut thtit we've i 3 Nlr. Car:pmt+gnc~ selected the discretion as to when the

done with 1'&J is to mnlce sure tLnt my tenants arc ~ ~ snoev maintentince ancVOr deicinb wpuld occur on the
~~ doing what theyh•e supposed to do. 15 parking lot, correct'?
t ~ (~. C)ktiy. xb A. No.
t'~ A. In accordance to the Repairs uud M~intent~ncc 17 MR. STCINCR: Object.
i ,-' psii•iigraph, which ! befievc is ~mragr~ph eight in the i$ BY MR. E3nRATI~A:

Ie~se. 19 Q. NU? Y<>u di<6t't Itf~vc an pi<il agreement with
=~, Q. r\nJ that i~acludes Grand Dimitri's> 20 Mr. C~ram~~gno and "fS:J's as to ho~v -- or sh•ike that.
~- ~ :~. It includes all the tennnfs. z ~ As to when?
~••• Q. Oktry. Including Grand Dimitt'i's? 22 A. Reph~•ase yoiu• question one more time.
.. .. A. Includi~ig Grand Dimitri's. 23 Q. You hid an <igreeineni with TScJ, an oral t~greemcnl,
'-~ (~. ~:i ii ~~Sti ytiUi liitt~c:i5I~i1C~IIib 1~i£Ii fiit}' U~' YGlli ~('il£IiiFS 2A ~vlicreby you ancf Mr. CAYitf1131~i10 Ck1f17C l6 £ttl YI4YCCi13Ct7i
. ., cnuld hire their own scow re~nUvttl contrflctor if they 25 caicerning how the snow was to Ue ~naintained and the

Page 59 Page 56

~- ChOSe to cI0 SUI ~ J>11'I(Illg IO[ (ICICC(1 (~llt'1~t~ N1E wtI11C1' Of 2014, correcC?
2 A. [f they close to do so. 2 A. Correct.
3 Q. Witli regard to the parking lot, itself; right by Grflnd 3 MR. STGIN~R: Object.
~ Uimitri s, who would use thlt p~rkin~ lot? y t3Y MR. tiAR/A"ITA:

A. Grsiaxl Aimitri's customers rind employees. ~ Q. llid Grand Uimitri's have any input in reaching tl~nt
6 Q. You wouldn't use that ~~rk ng lot, would you? 6 a(;fe0ment between Sage's a~id'J'&J'? :.
? A. No. ~ f1. Na
e Q. With regnrd to mainte~iance on the inside of the d Q. Okay. Did Grand bimitri's have any input nr say
~ property, whops responsible 1'oY that? 3 concerning Ure price that T~i1 would charge Sage's? .'

1~ r\. Cr.~nd Di~uitri's. X nanintnin the roof: AD A. No.
1~ Q. Would it be fair to characterize the levers, or the ii Q. You mentioned that Grand Dimiu•i's would be
i ~ GAM t\~;reements flit[ you've sent to G~•a►ld Uimitri s as 1? responsibly f'or interior m~intenanc~ ol'their
i 3 passing through, t1S in you're passing through the cost

~
~~ premises; not including the roof?

t `~ to them? 1 n r1. Correct.
i `% MR. I3t1T2A"fTA: Objection. The document zS Q. 5o the roof is your responsibility'?
1 ~ speaks I'or itself: Go ahefld end answer, if you can. i E ~•\. Corx•ect.
'--! 'I'I!E \•V1TN6SS: "They're ill ow• pass 17 O. r111 right_ So if there's a problem ~~ith the roof, I'm

A l~ll'OU~~lti, t[~ti \i'~78t VVE -- A ~ 15tiUltllllb 11781 SAg~:'s company is going tip select 8
;s max. i3~aA'r~~n: 'ri,~~~:~ ~~►,~~ ~ c.~~ ~z. ~y ~~~~,u~,~~~,~-«~ ~~~~~~,~~ ti,~ ~~~~e~
=0 1'I•IE 4VI7~iVESS: 'I~h~E's whet Common Aria ~~ n. co~-~~~~~c.
=1 Maintenance is. -'• t <). If~U7e stove brc>kc in Grand Dimiu•i's, um, would you

~. E3Y \4R. S"PEIi~~I::R: .... select the cgntractor tore>>ttir or --
=~ 3 Q. n»d chat's limply tc~ make it easier on the ten~nts'1 ~:j i1. \'o.
-' ̀~ A. Correct. '=n Q. -- replace the slove•~ .

Met. Sl LIuGR: "I'hcit's all 1 have. ' ~ A. ~o.

7. ~] { Fa~c~~ 53 tc 56 )
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James Sage
MarcYa 6, 2017

Pace 57
,.k age ~9

~ Q. [~iJ you ever discuss with vlt'. Shkouk.mi wlicn he ta~lkcd 1 RF.:-k:~`CAM7Nt\1'lON

~ibout the ruin or the ws,ter in the ~Y<n•king lot, did he - }3Y Nllt. GAF3FT_:

~ ever discuss whether or not there ~v.is ever any 3 Q. So sir, in your con~ersatious with Mr. Car~magnc~ --

• accwnulations of snow in the peu-king Ic>t tan Ihtu dace? ~ SU•ike that.

•~ A. Nu. ~ I'or this property there's a lot of people

MR. [3nRA"f'PA: N<~thin}; Earths•. ~ going beck end forth. You've bot yourself sometimes

TFIG WITNESS: I believe -- ~ you woidd drive by you said, correct?

- DY MR. BARATI'A: ° A. CoA•eect. .

~̀ Q. Okny. 5 Q. You'd have tenaaits going in attd out of there?

io A. So~•ry. Ile <Picl say it wns rsiiuing. 10 t1. Contimtottsly.

i ~ Q. At the time of tl~e incident, or raining t>ef'~re Nie 11 Q. There tivere employees going in an<i out of there?

x2 incidenP? 12 A. Cva•rect.

~ ~ A. At the tine of the incident. Or there t~'ilS Cflill~ it 13 Q. Vcndois and customers, right?

1'~ was tivet, it vas not snow. 1 ̀ ~ A. Correct.

1~ Q. Yow• t~tim~ny w1s, I think, Q~at Dcmna Livings parkeel ~ S Q. Okay. So in all of your conversations with

~ f Hera• so~nc standing water. or a puddle of water -- a 6 Ivlr. C~ramagno, is it fair to spy yott never hart

z ~ A. Correct. ~ ~ sNecific convenatio~i that the work to be done by

1 f' Q. -- whe~3 she dot out. 18 T&J's was for Donna Livings, period?

z n ivlR. STE[NER: Well, ict m~,just object to 19 A. X dou't evea~ know wlxo Aomin L►vings is.
~ ~ that. ?o Q. 1'he plaintiff iu this case.

~• MR. l3ARA"ETA: nt least ihtu's what 1 2 i A. '1Ces, but --
? ~ drought, that's p~u~flphr~sing, that's not 1 dir~~c~ Z l Q. Xou never lied ~ convei s~tion that this work was for
2's ~u~1e. 23 Dontla 1.tvi~lg5, dt(~ yOtt?

~~ MR, STEINER: ThuPs not his twtimcmy. 2 ~ MR. BARATfA: Specifically?
'S that's whcu beheEud From Tom Shkouk.uii. 25 ML2. GABEL: Ye~ii.

Pages 5£3 Page 60

i MR. BARA.TTA: Right, he testitiecl that's ~ THE WITNCSS: "fhe c~etutil snow plowing?
z what he discussed with Mr. Shkoukani. -'• BY MR. LABEL:
3 MR. STEIT~~12: Ribht. 3 Q. Yeah.
~ }?Y MR. BARAT"CA: '~ A. No.
5 Q. "Chat there was some standing water or a puddle that ~> MR. LABEL: Okay. Nothing further.
6 Miss Livings parked her ev close to, correct? i~ MR. BABA"ETA: Do you htroc anything, Mirk?

7 A. SAe parked her car in it. '~ IPs ~ctua]Iy tF~vt.
$

Q. Was it your understanding ii~om thcit discussion ~vifh ;, TEIE 1NITNESS: I'm going have to shirt tic
g vlr. Shkouk~ni, that tl~e reason Nliss Livings tell was ditirging you guys here.
i ~ becu~se of standing ~v~ter or ~ puddle! ~ ~~ RE-6XA~vtINAT10~

~ ~~. I'm not sure l~o~v she fell, that's all I ~v~ts told. -- 13Y MR. STEINf.-.IZ:
11 Q. SO y0U (Il(Ill~t 1'CiICM 8 CIEi1f Uh<ICI'tilhp(Illl~ OF IIOW ~IItiS ' ̂ Q. IF IIICCC WFIS ti1101N it~ICl' rFI..I ~ittii OIOWP:CI~ \V~IOtiC

~ 3 Livings fel I, correct? ~ :J responsibility ~vnulc} that htrve been to clean?

~ 4 ~7. N0. COA'1'CCL ' ' t\. TjIC 10ttfll1t tV011~(~ ~1f1VC f011111l1tfl~t) 1C.

15 Q. From that conversation? ::~ Q. And if Ihcre ~v~~s standing water, whose res~ionsiUilily

1 ~ A. Correct. . ,. «ould it have Ucen to clear that standing water'.)

17 Q. Alld t think l asked you this; but Pm not stu•e if'tlie - ~ ~\. 'flte tenant.
~ ~ ~ns~ver was muddtcd with an ~Ujectie>n. Mr. Shkoukani vIR. QARf~7TA: 1'n~ ~~oing to object b~scd on

i ~ clicln't mention whether or Eiot there t~=tis snow on the the va~~ue rind amhiguc~iis question. Thr terms sttmding
~ ~ ~),1'OLUI(~ OI11~1@ ~ill'~Illb ~OI £il 1~1C Ulltl'' IV~11.1 l.I V11Y~ti ~ W8fC1', ~ ~bll l kq0\H U~~18I I~lill I11C21115 II1 ~I~~'ll Uf (~llti.

=i fe11'? 13Y ~1R. S'I~LI\Glt:
?~ A. ~o. ... Q. Well, earlier you had mentioned thtu "fom Shkrnikani butt

3 Q. No, he did nut mention lhaC? ~ ~ rolcrenccd tlr<u the plainti17~had parked her c.rc in

7 `~ f~. 1=1e diet not meution il. ~ ~ standing water. bVhose rcSpnnsibiliry woulet it have

? ~ NUt. B~[2AT1-A: I don't ha~-e anylhin~_ else. ~ ~ been to cictu• that slandin~~ ~vatcr'?

15 (Pages `~7_to 6U)
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James Sage

March 6, 2017

Page H1

1 MIZ. ti3ARn"f'('/~: S~m~~ objection.
TI-tE WITNESS: "1'he tenant, according to

j their Repairs and Maiitienance in ll~e Le<~se.
~ MIt. STEINtsR: Okay. 'I'liank you.
:~ MR. 13~1RA"1'"171: Nothi»g furlhcr.

Ni[i. ~~s~~,: Norn»,~ gist. ~r~,<«,k yo~~.
:~

g ('i7ie deposition ~~as concluded at 3:15 p.m_)
n

]. o
is
i~
13
74
15
16
17
18
19
as
zi
zz
23~9

25

Page 62

A C~R'1"1:FICA'I'C
2 S7~ATE OF MICI-TlGAN
3 COtJN"CY OF NIACOMt3
4

s I, LISA M: fIX, C.S.R. 3121,1 Notary
y Public in ~iid For the above cowity ~iid Mate, dv
~ hereby certify ghat the de~~osition was taken Uefore me
8 on the date hereinbefore stated, that die wi(ne~.ti was

by me first duly swo~•~~ to testify so the truth; diet
7.0 this is ~ u•uc, full <md complete transcript otlny
:tl stenographic notes so I ke; Ind Qiat I flm aot related,
1~ nor a counsel to eitlicr party, nor interested in the
'13 ~vcnt c>f this cause.
to
is
is ;. ~ ~a:,:; ~

. _:.~~ .
17 'i_~ ~~ J.t.~ ~

a~ t_ISA NI. P'IX. CSR - 3121 ' ~..;-.r
.15 Notary Public, ivlacomb County
='t~ NIy Coij~mission L~pires: ~}-9-2019
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.~

STATE QF MICHIGAN

IN THE CIRCUIT COITRT FOR THE COUNTY OF 117ACOMB

DONNA LIVINGS,

Plaintiff,

Case No. 2016-1819-NI
Hon. Edwaxd A. Serviito

v

SAGE'S INV~STM~NT GROUP; LLC,
a Mick~igan limited liability company,
T&J LANDSCAPING &SNOW REMOVAL,
FNC., a Michigan Coxporation and GR~,ND

AlMITRE'S OF EASTPOTNTE FAMILY
DINING, a Michigan Corporation

Defendants.

CHRISTOPHER R. BARA~TA (P51293)
BARATTA & ~ARATTA, P.C.
Attorney for Plaintiff
124 Market Sir~~t
Mt. Clemens, MX 48043
(586) 469-1111 (586) 469-1609 [~'ax]
chrisna,barattale  ~a1•com

STEVEN R. GABEL (P40617)
THE HANOVER LAW GROUP

DAVID J. YATES (P49405)
ERIC P. CONK (P64500)
MARK Vtl. STETNER (p78817)
SEGAL McCAMBRIDC'TE SINGER &
MAHONEY
Attorneys for Defendant Sage
39475 Thirteen Mile Road, Suite 203
Novi, MT 48377
(2A~8) 994-0060 (248) 994-0061 [Fax]
d~ates~a,smsm.corn econn ~,sznsm.conn
msteinex ~sznsm.com

Attorney for Def T&J Landscaping
2S 800 Northwestern Highway, Suite 400
Southfield, MX 48075
(248) 233-5541 {S86) 635-5808 [Fax]

s abelnhanover.coxrx
cwinn<a7hanover. com

DEFENDANT, SAGE'S INVESTMENT GROUP, LLC'S, REPLY Ili SUPPORT OF 1TS

MOTION FOR SUi1'11VIARY DISPOSITION

T. Intraductio~i.

Sage's I~3vestment G~•oup, LLC (hereinafter referred to as "Sage's") is entitled to

summary disposition on the Plaintiff's premises liability claims as the purportedly "dangerous

condition" was uncontestably open and obvious. There is further uiaco~atroverted evidence that

~.
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C77

Sage's did not possess/control the premises and complied with whatever dYrty Sage's may have ~

owed the Plaintiff. Several Michigan cases have evaluated the same or simalax circumstances azad ~

those cases rulings are indistinguisk~able. The Plaizitiff has responded with inconnplete and non- ~

bindzng case lave in support of her position and accordingly, this Count m~~st grant Sage's
w
~
O

summary disposition and dismiss the ~'lai~ztiff s ciaizx~s.
- - - _- -

~
- _ -

II. Ai~~~tent. ~j
w

A. The Open arxd ObvXotis Doctrine applies iaa this case a►~cl the PTaintif~''s claims ~
mast be dismissed as a matter a~ la~v. ~

"dangerousSeveral crucial facts establish that tae alleged condition" was open anci

obvious as a nr~atCer of law:

• The Plaintiff testiffec~ that she ~ne~v_ the paa•lcin~ lot was slrppery axed saw ice and
sno~~v in the,~,arkin~ lob. (Exhibit B of MSD, pg. 32).

• The Plaintiff had a cetl phone and could have repox•ted the slippery conditions px~iox to
getting out of her car. (Exhibit B of MSD, pg. 46).

• The Plaintiff could have parked iza the front lot, where chef, Robert Spear, parked az~d the
owners salted the sidewalks. (Exhibit B of MSD, pg. 34, 40).

+ After the Plaintiff fell, she was able to traverse the parking lot and Debra Buc1c and
~Robert Spear wexe able to safely enter the building; just nainrrtes before the Plaintiff.

~ ~(Exhibit B of MSD, pg. 34-35, 46).
m ~• After tk~e Plaintiff xetuined home to change after her fall, she parked in a different axea of

~the parking dot and did not fall when reentering the premises. (Exhibit B of MSD, pg. 46 d 
~and E~ibit E of MSD, pg. 16). d

• 
The only objective witness deposed in this lawsuit, Tom Shkoukani, testified that he only `~ ~
xacalled snow and ice buildup neax the drain in the parking lot and the Plaintiff could
have parked in another location. (exhibit E of MSD, pg. 14). O

~The objective facts of this case compel this Court to end that tlae subject snow and ice was open ~'`

and obvious. Indeed, Michigan courts routinely hold "as a matter of law that, by its very naturre,
v~
p

a snor~v-covexed surface pz•esents an open and obvious danger because of the high probability that
N ~
~ N
J ~

it zilay be slippery." T/erveris v Hartfzeld Lanes, 271 Mich App 61, 67 (2006), ~ ~

While the Plaintiff's ~•esponse; azgues that because there was low-light conditions 'at tl~e
w c~a
N
o ~

time of the .Plaintiff s fall, the presence of water and ice was not open and obvious, that theory
~~
~ ~

2
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'raj
!~J

_C~

~'
f~
~s

was expressly rejected by the Michigan Supreme Court in an April 14, 2017 arder. Indeed, in ~

Ragnoli, the A.~ichigan Supreme Co~aa-t fot~nc~ that "[t]he trial count correctly held that,

notwithstandingthe low li~,hting in the parking lot, the presence of wintery weather conditions ~

and of ice on the ground elsewhere on the premzses rendexed the risk of a black ice patch open N

O
and obvious such that a reasonably prudcx~t person would foresee the clanger of slipping and ~

- -- - -__ _ __ r-+

falling in the parki7ig lot." Ragnoli v North Oakland-North Macomb Imaging, Inc., _Mich ~;
caa

892 NW2d 377 (2017) (intexi~al citations o;rnitted). ~
r-+

The facts of Ragnoli are indistinguishable from the instant case. The plaintiff £ei1 on ~

black ice in the defendant's parking lot. Temperatures on the date of the incident were below

freezing, the plaintiff saw snow piled in the parking lot near the dumpster, and the plaintiff saw

that the parking lot looked wet and in some places, icy. The plaintiff, however•, also testified that

the iigliting was "dim" and "very love" and on that basis, did not see the ice that alleged catYsed

her fall. The Court of Appeals laeld that a question of fact existed given the low-light conditions ~ ~

on tl~e premises; however, as rioted above, the Supreme Count reversed the Court of Appeals m ~
~

decision, holding that summary disposition was indeed appropriate, as a reasonably prudent

H

~ ~

~
person would Izave foreseen slipping in a parking lot whenwinter weather conditions existed.

~~

See Ragnoli v North Oakland-North Macomb Imaging, Irac., unpublished Count of Appeals

~ ~

~

decision decided April 12, 2016 (docket no. 1445445), Yeversed, &92 NW2d 377. ~ ~
~' ~

The Plaintiff in this matter adrrzitted that she sarxr winter conditions and knew that the

pazking lot naay be slippery. (Exhibit B of MSD, pg. 32). She further admitted that she vas o O

able to see the ice (exhibit B of MSI7, pg. 42), that there was a light at the back door, as well as
,.~ N
~ ~
~ ~

ar~~bxe~it-light coming from the window. (Exhibit B of MSD, pg. 41, 93). The very recent N

Ragnoli Michigan Supreme Court order, as well as t}ie Plaintiff's own testimony establishes that
o ~
~ °~~°
~~

3

~....
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the open and obvious doctsiixe must be applies in this case. The fact that there was low-light is 
~

inapposite. The Plaizatiff's response only cites unpublished Michigan Cotart of Appeals decisions

in support of her argument. This Couxt ~naust follow established Supreme Court pzecedent zn this 
~

w
regax•d. 

~
N
O

Furthermoxe, the facts of this case do not support a conclusion that the alleged ice and ~
_. __

snow was effectively u navoidable. Tl~e Plaintiff s own brief states that "it was zaot the ̀  racked

snow' that ~lainti~f adrnittedl.v saw but the water-covered ice, caused by the blocked drain, which 
O

led to her fall." (Plaintif'f's Brief, pg. ~ 3). The drain was located in only one area of tk~e parking 
~

lot and ~c~vas completely avoidable. Indeed, she could have parked in another location, as Mx.

Shkoukani testified in his deposition and' as other ernployess (namely, Debra Buck and Robert

Spear) had done (Mx. Shkonkani even asked the Piainti:ff why she chose to park in that spot

versus another spot). (E~chibit E of MSD, fig. 12; 14).

Ta the extent the Plaintiff changes her argument that the dangerous condition vvas the

parking lot, azi icy parking lot, alone, is not an effectively unavoidable condition. To be ~ ~
~ ~

effectively unavoidable, "a hazard must be unavoidable or inescapable in effect or for all ~ ~

practical purposes." Hoffner v Lanctoe, 492 Mich 450, 4b8 (2012). "The mere fact that a ~ ~

plaintiff's e~n~lo~ment might involve facing an opei~ and obvious hazard does not make the open ~

and obvzous hazard effectively unavoidable." Bullard v Dalcwood Annapolis Ho,sp, 308 Mich Q ~

App 403 (2414).
~ ~

This case is indistinguishable from the holdings of Barch v Ryder Transp Services, Q ~

unpublished Court of Appeals decision decided October 20, 20 J 6 (docket n.o. 327914) and ~ ~
. ~

Welder v St John the Evangelist PuYish, unpublished Court of Appeals decision decided ~ j
O ~

September 27, 2011 (docket no. 298178), cent. denied 491 Mich 913 (2012), as explained in ~'
b ~
r~ r~

4
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~~
C~

~_ .

further detail in Sae's Motion fox Summary Disposition. The Plaintiff adnnittedl~ vvas not

forced to confronT. any ~angez'ous condition under 1V1?chig~z~ law. W1~ile ~~ae T'laix~tiff argues that

this case is similar to that of Lymon v Freedland, 314 Mich App 746 (2016), that case was ~

decided on the "extenuating circumstances" tk~at a home health aid could not abaz~doz~ an N

O
Alzheimer's/Pa~•kinson's patiezlt for the sake of the patient's own safety. Id. 763-64. The ~
--- __ _

Plaintiff iii tlais case is a waitxess and this is fax more sizxiilar to the employment situations of an
w

electrician and delivery drzver, as was the case in Sarch and Walden, that collectively held that O

the Plaintiff could have made alternative arrangements, parked in another spot, or used her ce11 ~

phone to call fox help. Barch, supra; Walden, supra. The Plaintiff s argument that sha could not

have gained entry to the front entrance is severely undermined by the fact that she went through

the front entrance after she fell. (exhibit B of MSD, pg. 46). It is simply false to assert that she

could x~ot have gained entry through that door had she not fallen.

B. Sage's did. not possess/control the premises and if it did, it complied with its ~1

duties. r~~
C~ ~

As is explained in fu~•ther detail in Defendant's .Motion, Defendant dzd not

possess/control the premises, given the relevant lease. If, k~owever~ the Court is ~aot persuaded by d ~

that argument, Sage's complied r~vith its duties to the Plaintiff by l~i~•ing a welt-respected and `~ ~

regarded snow rczxzoval contractor that cleared snow 3 days p~•ior to the Plaintiff's fall (which O ~

was the last tirr~e it snowed). Indeed, if special circumstances exist such that tl~e open and ~ ~
J ~

obvious doctrine does not apply, [lability may only be imposed when "tine defendant breaches his o ~
N O

duty of zeasonable care." Hoffner, sL~pra at 463. There is simply nothing more that Sage's could ~
J r~

have done to avoid the instant accident and accordingly, this Court must grant the instant ~ J
W w
N • a

Motioia. CO ~
,.d ~,
~~

5
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r-~

WHEREFORE, Defenda~~t, Sage's Ynvestment Group, LLC, respectfully requests that ~

this IIono~~able CourC grant the insta~~t Motion .for Summary Disposition, dismiss the Plaintiff's

claims with prejudice ai d avaard such other relief this Coui`t deems equitable and just under the ~

w
circumstances. N

O
SEGAL McCAMBRIDGE SINCrER & MAH~NEY

-

~

- - - - ...

N
w

By /s! Mark W. Stegner p

DAVID 1. YATES (P49405) "~'

ERIC P. CONK (P64500) "~

MARK W. ~TEINER (I'78817)

Attorneys for Defendant, Sage's Investment

Gz oup, LLC
39475 Thirteen Mike Road, Suite 203

Novi, MI 48377

Dated: rune 14, 2017 (248) 994-0060

PROOF OF SERVICE
1

The under•sigiied certifies that the foregoing iz~st~vment was served upon all parties to the ~ (°~

~ ~

above cause by sezvzce through TrueFiling &Served oil June 14, 2017. ~ ~

d ~

ls/ Robvn Goldberg ~~ ~

n.

~ Q
J ~

o~
N ~
o N
J ~
O~ .~
w ~
N
O ~
~~
b ~~o
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v
e

Barch v. Ryder Transp. Serviass, Not Reported in N.W.2d (2096)

aoi6 WL bx39xza

0~~1y tl~e Westlaw citation is cu~•zently available.

ITNP~[JBT~TSHED OPINION. CS-IECTZ

COURT iZULES BEFORE CITING.

accept his report. The employee took T3ax~i~'s bill of lading

and assigned him to a loading dc~cic, where I3axcfi needed

help to uaaJoad has kruck because he was unable to reach

l~igta enough to operate tl~ae doo►•s. Aftea• uialoading his
t~•uck, T3ar~:Ii arranged for another driver to complete his
next delivery.

UNPUBLISHED
Court of Appeals of Mieliigan.

Jack S".t1R~~T, Plaintiff—Appellant,
v.

R.`YDER fiRANSP012TATION S~R~I~~S,
Ryder Integrated LogisCics, Inc., and Total

Logistic Control, LLC, Defendan#s—Appellees.

Docket No. 327914•

Oct. zo, aox6.

Vail Buren Circuit Coua•t; I,C No. 14-64026]—NO.

Before: S.I'. TC~~I,Y, P.J., and O'CONNELL and
BOONSTRA, J7.

~p~nion

PAR CURIAM.

*1 ~'laiatiff, Jack Barcli, appeals as of ~•ight
the trial coua~t's order granting summary disposition
to de~ei~dlnts, R~clec Trn~lsportation ~+ei~•ieE~, R;~~cter
I»eegrated Logistics, Tnc., and Total Logistic Control,
LLC (collectively, I;}~iFer:̀). We affirm.

As 13arch Grove out of the parki~ag lot, he realized that
he had hurt his arm badly, avid he stopped the truck.
Ba~-elx testified that he parked the truck in the middle
of tlae pax•king lot, "wlae~•e tlYe cars are paxked for the
office," azid went in to speak with the office enzployee.
Again, the employee would not allow T3src~ to fill out
1n accident report, so he retuzned to his track, called his
employer on his cellular phone, and caeated au accident
report for hianself. Baxcii returned to his employer and
was eventually diagnosed with a toa~ax rotator cuff in lais
sl►ouldea•, wlaicl~ z-equia-ed surgery.

BareEz filed a cozzaplaint against R~~e~, alleging that
the hazat•d posed Uy the icy parking lot was effectively
unavoidable because lt~id~ cequ9rect hint to park ia~ a
certain area axzd trave~•se the pa~•king iot from his truck
to tl~e o~~ce. R~.iTer moved foz• surt~x~xaiy dispos~tioa~,
coaatending that 8aicti could have chosen not to confront
the hazard. The trial court granted s~ixrunary disposition
to R~*der, concluding that the danger was not effectively
unavoidable Uecause iiare~l~ could have ehose~l other
options than traversing the icy packing tot. ~#~t~3~ now
appeals.

IT. STANDARD OI' REVIEW

7. FACTUAL BACKGTZOUNll

T~:~rc# tesCi~ed at his deposition that he was employed as
a ta•uck dxivea-. Oz~ Pe6rttary l3, 2012, he ~~vas scheduled
to deliver ice cream to R}•tier's facilities. Tt was 1 snowy
day and I3arcla was aware that the parking lot was covered
with "[I]ighlsnow overwhat T rgua-ewas; you lcz~ow, being
icy underneath." Wien i3arcl~ arrived, lie parked his tiZtek
and walked across the parkia~g lot to the office to receive
further ii~strt7ctions about wl~ea•e to unload it. There was
no clear path acz'oss the parking lot. After walking about
te~i yaf•ds, he slipped and fell on his shoulder.

Accordit~~ to 13:~rch, lie went. into the office an<I .jften~pled
to report t]~e incident, 1Jllt t~]C O~f1CC CII1jJI0}~CC WOU)CI IIOf

'1'liis Court reviews de novo the trial court's decision on
a motion Foa• sunvnary disposition. Gor~~~~rs v. Arnericcna
I3o~Tcla Mnlor Cry., Iiac., 302 Mich.App 113, 1 Y 5; 839
NW2d 223 (2Q13). A party is enfiYled to SUI171]]~t]'y

disposition under MCR 2.] 16(C)(]0) of "there as aio
genuine issue as.to any maCe3•ial fact, and the ~i~oving
party is entitled to judgment ... as a matter of law." 'I'l~e
trial court must consider all t3ie doci~xnet~tary evidence i~3
tl~e light most favorable to the noniiioving party. MCR
2.1 1 ~(G)(5). A genuine issue of material fact exists if,
when viewing the ~•ecord iu the light most favorable ko the
nonmoving party, 1'edS0178ble 177111(~S COtII(I CI7CrC1' Ol7 the
issue. YVest r. Gen. il9olors Co~71., 4b9 Miela. 177, 183; 665
NW2d 468 (2003).

`,J

~/1
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r
Barth v. Ryder Transp. Services, Not Reported in N.W.2d (2016)

II7. ANALYSIS

*2 13arct~ contends t1~at the trial court et~red when it

determined that there was no gemiine issue of inttterial fact

regarding whether the hazard posed by the icy pax-king lot

was effectively unavoidaUle because ~3arch had no choice

btri to c~•oss the ic;y packing lot. We disagree.

A panty tray ~naintai~i a izegligence actioia, iizcluding a

premises liability action, only if the defendant had a duty

to co~aform to a particular standard of coziduct. Riddle_ - -
v. McLoutlz Steel Prods. Cori., 440 Mich. 85; 96; 485

NW2d 676 (1992}. A p~~emises owner has a duty to protect

izrvitees—persons who enter tl~e owner's premises at his or

her express or implied invatatiou—from hidden oz- latent

defects on his or leer px•operty, 1'd. at 90-91. The open and

obvious @octrine provides that the premises owner does

not have t]ie duty to warn invitees of conditions "where

the dangers are known to the invitee or ax•e so obvious that

the invitee might reasozaably be expected to discover them

[.]" Willir~rns v. Gu~zni~zgharn Drug Sores, Inc., 429 Mich.

495, 500; 418 NW2d 38l (1988).

However, a premises ownea• may be liable even: for open

and obvious dangers in some narrow eiacuinstances.

Nojfiaer v. Larecloe, 492 Mich. 450, 472; 821 NW2d 88

(2012). A laxadowner n~1y be liable if the open and obvious

danger leas special aspects "that differentiate the x'isk

fi•ozn typica] open and obvious risks so as to create an

unreasonable risk of liarn~~.)" Lugo v. Ar~~eritecl~ Coip.,

Irzc., 464 Mich. 512, 517; 629 NW2d 384 (2010), Special

aspects include h~aards that are "effectively uz~avoidaUle"

or that present "a substankial risk of death or serious
iaajury[.]" 7cl 1t 518. To be effectively unavoidaUle, "a
hazard rnvst be tuxavoidaUle or inescapaUle ire effect oi•
.jor cell ~~rnctira! pur1~oses." Hnf,Ji~er•, 492 Micl~. at X468.
"7'he mere fact that a plaintiffs ea~~ployment might involve
facing an open and obvious 1'~azard does i~ot inalce
the open az~d o6vio~is laazacd effectively uiaavoidable."
Bzdlard v. Oa7cwood Anrzanoli,r Ho,s~z, 308 Mich.App 403,
A 12; 864 NW2d 591 (20I4).

I~~ this case, Sar+cii failed to provide support for his
asserCion t1~aC ha conlcl not have parked Iiis truck in any
other location to avoid the hazard. To tl~e contx-ary, Barcti
testified at leis deposition that, as he was leaving the
facility, he paa-ked his truck near where the cars parked fo~~
the office. B<ir"eta was not physically trapped. AcJditionaliy,
there was evidence that I3.arcij lead a cellular teleplio~ae
in iris possession and could nave eitl~ex• called ltyeier to
report the conditions, see Bullarcl, 308 Mic1~.A~p at 413, or
called the office #o make other arrangezne~~ts to deliver tiffs
bill of lading and receive Isis delivery bay assignment. We
coaxclude that the trial cou~•t did not ez•~• whetz it deteria~ined
that I3sr~ did not preseyat evidence showing a genuine
asst~e of~natex•i~l ~'~ct reg~,~•c~ing yviletliPt~ tae icy ~?z_ki~ag ?ot
was effectively unavoidaUle.

We affixzx►. As the prevailiaag party, Ryder may tax costs.
MCR 7.219(A).

AtI Citations

Not Reported in N.W.2d, 2016 WL 61391 ]0

end of document O 2017 Thomson Reutors. No claim to original U.S. Governrr~ant ~N~rks.
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Walder v. St. John evangelist Parish, Not Reported in N.W.2d (2011)

?c~ii ~VI, ~4695a)

Oitiy the We:stlt~ry ci#anon is ciu~rently <tvaiilable.

U~TPUI3T.,XSI-Il l) OPINION. CI•II~CK

COURT RlJL1:S til'sI~OIZI's CI'['INU.

urrptri3t.ISI•IT:i~
court of Appe.~ils of Mict~igaul.

Macy /1. WALDT3~t, t']flintif£-A}>pclIant,

V.

S'P. JOI~IN TIIE ~'Ut1NGT3LXS'I' 1'.t1.RZSZ~I, ~/

lcJa Tl~e Urdi~a~uy (Bishop) of the 1Zonaaia

Catholic Diocese of I; insin~ in'Tzust for St.

.john tlie, l'sv~ngelist, ~efendlnt-!appellee.

Docket No. 29Hxry8.

Sej)t, 2~, 2011.

Gciiesce Circuit Court; 1,C' No. U9•-091572-NU.

Bctore:130RRf;1.L0, P.J.. ~~ncl V1T~T1'sT2 zind S1~I<1PIRt),

J3.

4piniuu

Pf.:R C;LJRI/~M.

°1 Plaintiff appettis tis of eight die trial court's order

gr~inting defendanCs tnotiai TOI' Slll1111181'y disposition

unde~•MC'R 2.11C(C.~}(1Oj. We<il'17rm.

Plaintiff was on her wtiy tip help out with a bingo gais~e

~vhi:n she slipprd aini! 1'e11 in del'evdtult's pau-ki~Sg lot. Slit;

broke her aitl~le anc{ ~~equircd surgery. ~n 2i~)~J~£lI, nlaintil'f

tu~~ues that tine trial court erred in grtuiting suromaiy

dispositi<in to clel'cndant c>n the basis of the open ant!

obvious docU~ine. Pl;~intil'i ~u'uue;s that thcr-c wc:r~ "special

aspccls'~ ll~at mule the icy condition of the p~u-king lot

ci~fcctivcly untivuidzible. Pl~iintilT contends tht~t_ in order

to rcaich the ailtcrn;uivc re,u cnu~ancc, sl~c ~a~oufd sti{1 h~i~rc

had tii cross the icyparkinglot from.her h~uidicar p.irking

s~~ul: th< <~I~ern~itire rcau~-enU•ttnca ,u•ct~ and allern:~iivc

pr~rkina loi ~~•erc ,ilsq ice-cc~vcr~ct; il{1C~ SI1C Wits SCI1C(ILIIC(I

to tivork noel thus had lu cross the ice in urd~r to cider the

buililin~. Piainiifl~ <tsscrts that she raised t~ genuine isstic

vl ma~cri<~I i~act res~eu•iiin}~ whether th~r~ ~v<is ai "spcci<il

ais~~c'c1'~ t~E~ the open rind obvious danger thtu prci:ludcci

summcny ilisposiiion.

~Vc rcvicu~ d~ novo the trial cotu~t's !~rauit ol~ defc~xl~~nt's

motion f'or sunmiaiy dispusitic~n under ~~[CR 2. 1 16iC')

{10). Olir•~~r i~. Sn~rlh. 269 Viid~.;lpp JGO. ~fi3; 7I) i~'11~2d

.~ I ~ (ZOOC~. I Il OIIIli LO IC C.1'O.SS CL PC'lPrs Cu, ~k$1 ivtich. 3'i4.

36?-:~(i3; 547 NtiV2cl 31 1 (1996), the titichig~u~ Sup~•eitie

C:otu•( ex~~lained the ~vitlenti~u'y rcgi~ire~ncnts applic:~bl~

to v1CR 3.t 16(0)(10):

Tn E>res4nting ~~ motion for summtirY

disposition, the .moving party hits

tI1F: Il]1Y721~ Vllt'tIt:11 OI~ 5L1~~~)0~'f13'1~ rts

position by t1llidavits, cle~~osilions,

admissions, or ether clociu»ent~uy

evicl~i3ce. The Uurden then shifts to

the opE~osin~ ~>arty to establish th~~i a

gr:nttiaie issue of diSpu~ed f ict exists.

bVherc the Uurilen of prof a[ trial

on a dis)~ositive issue rests on <i

~~anmovinb psu~ty, the nonmoving

p~u~ty rn ry not rely oii mere

allegations or deni<<Is in pleadings,

but must go Ucyond the pJ~<~dings to

set forth specific fads shotivi~~g that a

Scntiinc isstic of material t~ttct e:zists.

TCdie opposing ~~arty fails to present

docwtient~iy evidence establishing

the existence of :i material factual

dispute,- the motion is properly

=rantetL [Cits~tiuns oinitled.]

"Tn ~etieraL a ~~remises possessor owes a duty to ttn invitee

to exercise r~tuonable c~tr~ Fo protect the i~ivi~ee from

an unreasonable ~•isk of t~~u•m c~iused by a dangervus

condition on the land." Lugo v. .~lnicrilerh Corp. htr.

}6~I Mich. 512; 51(i: 629 NW2d 384 (2001). 1-lo~vcvcr, a

premises possessor is not rr:quired to ~>~•otect an invitee

frUn1 open ~u~d obvious dangers, unless (here ~u•e speci,t!

conditions makin~~ Ihed:inger t~nr~tisonable. !rL :~l ~17.l1n

open ai3J obvious danger is one that <in aver.ice user ~~~ith

t~rclinatiy intelligence ~~~uul~i have been able to discvv~r

upon casual inspectioiti. J~~t.c•c~ r•. Rrihin. '_<49 ~1ich.;lp~.~

2;1; 235; fi42 N\~~2ti i6O ('O(}3}. This is ,ui ol>j~c.tivc lest,

rind tb~ cour~ considers ~~~hether a reasonable peE~snn in the

plaintiff's position would have foreseen the <I;~n~!er. lr.'L a1

235-239.

~2 (n thi; case, plaintiff clots ~~ul dispute that the

icy condition of <tcfciid<uit's parking lot ~v,~s iro o(~cit

:tnd obvious d:uieer. but she ce>nt~nds th<~I ti~ieeial

i

L/~
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Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (2011)

aspects of tl~c condition crcatcd tug w~rcaisoalubic risk

of harm. n premises poss~ssoc has a duty to un<Ic:rtakc

reasonable precautions Ic> prolc:ct invitees if special aspens

cif a cunditio~~ make even ata open and obvious risk

un~•casonably tl<ut~;cirous. X.rr,;r<~.'l64 lYlich. aU 517.

1'hc: trial cow•t prc~perly granted defendant's anution f'or

summtu•y dis~~Usi[i~n ai'tcr detcrminin~ flint there was no

issue of'mtiteri<~i fact th,~t plaintit~f's claims were barred by

the o,pen :incl ~bviotis_ciocU•inc:. T(iis c~ise u~~i~ely iuv~fved

a slip~~erY parking lot in winter. Althou4th plaintifl'claiius

that she IiRCI 110 CI101CC Vtl~ f0 CCOSS II1C SII~?~)EPY J)tifl(til~

lot W ~nier the buileting, l~l~iintiff presentee{ no cvidcnc:e

that tUe condition ai~ct Slll'l'OUl]CjtDk CIl'CU111St2U1Ct:S g<<ve

rise to a wiiqucly high likc;lihood o1' harm or that it

vas an unavoici<iUle risk. Jr~rc•c. 2A~) Nlicii.i~pp at 242-

PJtiiptiff could have p.u'iced in a dif'I'ere~~t spot <~nd used

a different ~nlrtuue. Other bingo heiprrs and y~articiptinls

pzirke<t iii the rceu• paa~king !o[ anci used the rear enu~ance.

(n a~iditie>n. Ch~u'lenC .i-f~un~er, the bingo chxirpe~son,

[cstilied that there were s~~ots of ice in tl~e re~u~ ~irea, not

that it w~~s cotn,pletely ice covered. Also, after plaintiff

fell, slie got up tine! walked into the building, evidently

tivoi<lin~; any UUier slippery s(~orx.

Contrsiry to pl~iintifPs assertions, the t;vidence etoc;s i~ut

indicate that the p<u•Icing lvt send chc sidewalk 21CL8 WL'1'C

completely covere<t wiiti ice, as was the situation in

Rvber(san v. /3lttc~ FV~Ne~- Oi! E'<~. 2G4 ivlich.np~.~ 584. 59U:

7OR NW2d 7~#9 (2005). bt U7at cstse, this C'o'urt determined

tlz<~t tl~e plaintiff slid a~ot have an alternative. ice-~rcc route

from tfir; gasoline pumps to the sr;rvice statii~n. /d. al 5)3--

5)4. Consec~ucntly> the ice ~~+~tis ct~l'eccively uu:ivoid~ible. Id.

'f he evidcn~~ presented in this case sloes not support such

~~ei eoilelusie~n because ~~II cif' the ~~ark~nb lots, sidewalks,

au~d entraisces were not covered in ice .ind bec~~use, after

she tell, plaintiff wets able to safely h•averse an :iitct~nativc

route to the enu•unce. 'I'bc trial ct3tiirl prv{~e:rly cuncliicl~~l

th~it there vas no genuine issue oFinaterial fact r~garelin~

~~ hcther there were special aspects of the open antl obi+ions

condition th<~t difl'erentititcd the risk frorn <i typical o~~en

V

t~J

l~
O

O

l~.

~G

C ~
m~
d

C~' ~
~ ~

J ~'

r~r ̀ mil

N ~

O jt~ ~
J ~,

C71 ~..~

W ~
N.. ~

rind obvious risk.

i\ I'I'i rm~d.

SI-iAPIRCl. J. (clisscn~ing).

'''2 1 r~spccU~idlY dissent.

On t=cbrtit~ry?%.20Q$, ~~Itiintifl', ~[ary 1Vaidcr: ttga 74,tv~ts

to 4vork ~~s a bingo c~illcr at cicicndant's church. i 13ecfn~se

she had heaitA problems f~~r which she ev~is ~~rescriUed

a handir,tp parking tag, pl~iiutil'I' parked in one of the

pau•Icink spots reserved ~utcl mtu•ked for l~.tq<IiCB}7 ~)~tPkit1c

on lhe; front side of the ciiurcli, Tv get tl•om ll7c ht~ndicap

~~an'king to the ctaU•uncc, one must w;ilk across Ih~ stu•t'xce

of the p~u-l<ine lot. Thcrc is no cledic~ucd wafk~~~~~y or

sideevalk by ~vliich ~~I111ltIPP OI' iUlV Otlt~i' t]21'ti011 could

:lvc~id doing seq. Plaintiff testified that she Efid-not see ni;y

ice in the p.L~lcing lol aS Shf CXIIeCI the LiU', ~'tlI llltl~ UI] I1C'.Y

secon<f step, she slipped an<! fell wi blad< ice. She suffered

a bimz~lJcoltir fracture of her right ankle. Given c.he;severity

01~ the fracttu'e; s~u-~cry ws~s required, a»d a Mate ttnd 10

sa•c~as were i»tcrnaily ~I'~xcd tc> her ~inkl~ bones in Dreier

to recc~itstri~cl the joiili.

'̀3 Thy we,ither records reveal that on the cttty bCforc

plaintiPl's fail{, slightly I~ss than hvo inches of snow fell.

Tl~e snow bti<l5 ~IV4VC(I SU~71t:Ut1lC th<u ds~y Vy a sno~~plo~v

company euith which defendant conU•acts. At some point

sifter the snowfall, the lempe~~ztture rase 8I7QVC freezing.

'the I'oilowing day, the day of plaintil't`s I<tll. there vas

no precipittition and the I~mper~ture remained below

li•ceiing sal! dzFy. DeP~ndanCs business manEtger testified

that leis custodial staff'siilts the sidcwaiks anct handicetp

parking spots <is needed, but will not a~~ply salt to

;iny portion of the pru•king lot other than the ha~tdic~~p

rtu•king, even if thep sec lhtU it is icy. Defendant concedes

flint Ihey clo not have the s~iotvplow company apply ~uiy

s;~lt at -rill.

Plaintiff' filed suit alleeine drat she slipped tm Mack ice;

and that defend~uit had ne~ligcntly m~iintained its parkinU

lot Uy failinc to take any Diction to eliminate a• rcdttCe the

presencte of the ice despite a period sufficient Iv provide

deli:ndan( with notice a(Ihc ci~nctition. velendanl ailed a

motion for summmy disposition. The trial a>url ~r<intcd

flu nu>[ioi~, having found that there vas no gnestiun

but that the hazard fell ~~~ithin tiic "open <ind obvious:'

doctrine. 7"he n•i:~I court [iu~th~r I'cwnel no question of fact

i h<it there ~v~u a rer~son.ihly saC~ ahcrnalive path ttvttilable

to plaii~tilT<u fh~ lime cif her fall. thus obr•iatin`~ pl.iintill's

claim that. even if the ice vas "oprn quid obvious,>, it

was "cffccti~~cly unnvoiclablc.. ~ as describrd in l..~~gv r'.

;tnu-riir~~h. ~J6=1.v(ich. 51'_': (i29 " 1V?d :tip (2UUI). Plaintiff

<~p~~ct~ls, nnl From the u'ia) rotn~t's conclusion that the

a~ipe;tr:ince oCthct icr. spas ~ciihiii the "ripen ;tnJ obvious..

doru~ine, buy rasher li•om ihe~ ui,il court's conclusion chat

r--+ ~l..P,o

~ rti
C _
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Waider v. St. John Fva~~gelist Parish, Not Reported in N.W.?d (2011)

thrrc ~vtis a r~asonal.~h~ sale altrrnativc; ~~ath a~~ailable to

hcr.

neeording to the reeord, the church hacl two enhances,

one in tlae I~runl tu2J one in the brick. F.,ach h.~d an

adjacent paiicin~ lot. Then ~vniti rilsu a side parking lot.

but iao side en[reince. Cli<u•Iene and Richarc! T-Iam~xr,

htisbtind and wile. were a~ the church on the day ~I'the

incident anti on the dtiy pri<>r and each testified as to the

conclitia~is._ Cl~s~rlenv_Iiamper_Cestifed. ghat_ c2n tli~ d<~y

Uel'ore pl.lintifl's injury: They were .it the church and she:

saw tl~e p,u~l<ing lots un both sides:

We h~td to go over the day before for som~lhing, aincl

whoever h<~d F~towed Ehe lot, T toJci my hL~sU<~nd.'I scid,

,.T don't know wltai they got pttiJ, buL if it was tiS, they

got overr<iid." f\ud hi: s~iicl "This is s~i<I because,,' he

said, "it's doing to melt anti it's doing to be icy.'' That's

what happened.

Charlene also Eesfified eis ro the a~nditions the ne~l d~~y.

i.~, the dtty ot~ plt~intiff's fall and injury. 5hc agreed that

her "predictions came tc~ fruition." She teslilied that s13e

~ttct he;• husbarcl p~irkec! in Uze back lot trod tha: ti~ere was

black ice in that p~u~ki~3g lot a~~d that it w~is bad enough

ll~ttt tier husb~ttld gUl Son1e 52111 Out of his car to sp1'eaCl.

She testified that Inc diet so "because w~ h:eve a lot of

elderly peoplc..Tn fact we've had some tall." Whcn asked

if there was black ice in the front parki~lg lc~t on the day

of plaintiff's injtu~Y> slie testil'iecl, "l can swear thc:i~e 4vtis

in the brick.... T wars not in the front parking lot. But it

wuiilcl Ue my rissiunption if it`s in the back, it's guin:; to be

in the I~ronL" ~ She testified that the bi:i~k ice wits worse in

the areas where c~us actually ptir.k beceiuse then ai~c nr~ny

.̀indentations" in dtc ~~ari<in~ spots. Slie also icstil'iccl lh<it

she told "Steve,-' ' "}roe need to ~;et someUo<ly out there

(wiU1 a silt] sere:ider.'~

*h Richard .Hai~iper aEso testified as to the condiUuns of

U~c ~~arkine lot un the evening ol~ pl.iintif~i's fall. He ~tateil

t hat ~~~hcn he.i~td his wil~n;u•rived al S:DO E~.m., (1}c p~trl:ing

lot '~w~is in bid conilition.~~ i-le further dcs~ribcel the lot

ais "very beret. l'e~u lead to be verp ctir~l~ul. !\nd it—it had

~~cn stilled on the sicle~valk ~~ari cal' it but the p.u'kfn~.; lot

didn't indir~tr there [paid been tiny Salt applied to lhaL~~ 11r

confirmc~i than he sprcatJ some salt thaC lac i:c~~t in his c~u'

trtutk. C:vnsisicnt with liiti w~i{i's description. he [csti(ic~l

t heir "<lurin~ the ni;~ht bcli~r~ thiti bingo it had fl•ozr. and

i t ~~~as ice. ~noiv atn~i-.._il ~~~aS just—il vas just a n~es~...

Thu mtijoriry concludes Chat lir~hcu•~sc» r r. N1rre ll~ulca• C7il

C'u, ?6S h~iich./~~>~i ASS. ~~)0; 708 N~j%Zd 749 (?005} is
inapplicable because "after she fell, plaintiff wets able to

sail'cly t~~av~rsc an .iltcrnativc route to tlac cnteancc.''' T do

not ~igree. F'irsl, thea•e is no evidence that tivhatever route

p1iUil~ll~IVOIC U)f0 [IlC V111~CItF1~* alter her FaIJ was ice-1'rcc or

evert eelativciy so. Rather, ihc~•c vas sin,piy evidence that
she did not fall again. 7"he fatct that plaintiff was able to

U~tiverse over an_.~~y ~i_rea w~tl~ut falling._titi._prw5tun<~~ly,

did Uu: other bingo helpers an<i R~articipants, does not

7'Cil'IOVC Lull CSISC CCOTIl lI1C CC21.It17 O~ROGCPIsor~. Tnc(ecti, it is

safe co assume that the g~~s stztlion iii Roberi,so~~ hac! UElaer

>A U'OI1S Llttll J11N(jt 1T Il]IO II1L ULU{C~IIl~ W1C)l 011f I~~Iling tlt<it

day. buy that did i~ot preclude the ice from being de~mecl

el'leclively unavoidathie. To he eflectiveJy unt~v~id~ibie, a
h~v~~rct is not required to male everyone, or even a hi~li

~~erccntaue uP those who tr.ive~~sc over it, f<<ll. Ratner, it

simply meau~s ghat everyone must trtiversc: over or titrou~h
i t, such that there is qo ~vay to avoid fire risk uF falling.
"Phis is most evident from the example of an effectively

unavoidable haz~u•d from Lu~p--~izly one exit For the

general public ~vherc itie [loot is covered with stt~ncliiig
water. Standing wafer o» ~ floor will not cause everyone,
or even, necess.u•ily, any of t3~e ~~eople trave~•sia~~ it, to fill.

It is ct'fcctivcly etnavoidtiblc because everyone nausl risk

slippiii~ and f~tlli~~g iia order to exit the stove.

For ~liis sim}~le reason, the existel~ce of an ~lteruative path

does riot, by itself, rectily the wi.rvoid:ability. ~tadier, tl~e

<~Itern<~iivc p~~ih musr,ror include [he risk assc~ci~itcd with
the h~izar~l. Thus, if there are two exits foA• the general

public to ttse, but they tu•e both coverr:d with standing
~varor, the: result is the stnne, nccordin~ly, the existence

of ,~ back entr~~nce to cl,e ehiirch does not ch~inge the
tinavoidability pf the bl.tek ice haz~ircl where there w:is
evicicncc Uric black iec w~is also present at th,it location.

"i'hc rccucd indicates that it made i~o dil'fcrcnce through

~vhic:h cnu•~uic~ plaintiff sittemptr;d to inter the chwcb;

they gill exposed her to the rrrk ol'slippin~ and f'allin¢ on

bittck ic;e.

The E»ajoritY`s assertion that rite ice svgs nit effeclively
un:i~~oi~tablc is based on its conclusion th~~t "the evidence

Blocs not indic~itc that the p,irking ic~l sour sidc~va~[k airti
a~rrccomplcu lv cov~rcd with ice.".1 clisagrC~ with both the

maijurity's conclusion that this ~va~s factu<<lIV tlemonstrrited

and the m~i.iority's view their, if u•ue. it ~a~ou(d be conU~ollin

in phis c.~sr. Richard Tl.imper ~~:~s asked lu describe thr

~~
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Walder v. St. John Evangelist Parish, Nqt Reported in N.W.2d (2011)

p<u•kin~: lot and he stated "it was ice." Charlene t-Ttimper

tcs[ifieci thal there vas ice in the bttcic ~aarlcing Ic~t and

clistinguishcd it from the sidc~a~;il!< which had "s~>~ts" of

ice, which is ec~nsistei~t ~ailh ciefcndanCs policy of salting

the sicl~~~~alks <~nly. Plainlili' Iestil7~d lh~il "there vas a

lol of snow <ind ice" in the pairking Sot <tnd that the ice

in the ~arhiny lot hid nevc;r been as bad tl5 1[ 4VYtS tllEli

night, ~vcn def'cnsc: cc~unsr:l i•cicrrcd to "the; sheet ~l' ice'.

in his deposition questions. The sole evidence on which the

major iCy_relies f'or tliislactuaLconclusiaii islhelestim<~.ny

of Ch,irlene ~FT.imE~er reg<ircling there being "spots" of ice.

r-row-~~~~~, this was :i st~ttentcnt that ftterc were "spots on
the ,sirfe~rcr!/r " ~~nd tostianony had already established that

the ~idc~v~illc h<~d been sahed, but thr; p<u•king lot li~~cl not.

*S ivtore im~>ortant. C disagree with Nie suggeslii~n

Lh~U. in order for ice to be a~tionabte as :tn effectively

unavoiclable hzi2~u~cl, it must be continuous aucl completely

cover ll~c entire sw•f~acc of the pau'king for. T ~o not agree:

that the duty to make genci~ally icy premises reasonably

safb distippcacs because invitees might be able to le~~~~ from

non-icy tu•ea to non-icy tu•es~ through a Erukin~; Iot. An

obytacle course is not re.Eson~~bly sale simply because it

iS pOSSfVI~ l0 IZCI UICOIIf,h it unscathed. Ancf why we t~s r

suite woulil I'i~Sd it more sensible to cncow-.igc 74—ye~u•—

olcl women to leap over icy sttecches of p<<rkiiag loE rather

~Il<~Il CI1C011 CRC COIIl]]ICI'C1flI ~JI'G711SC:S U~7lC'1'S CO atpply salt

to their lots eludes me.

Defend~~nt's assertion that the existe~ice of a side p~trkin~

lot auici plaintiffs failure to provide xny evidence

regarding its condition prcclucfes the conditio❑ .from

being cffcc[ivcly unavoid<tblc kicks merit:.Even assuaning

that Nic unsalted sicfc peirking lot was ice: free—a

rneleorolc~gicFtt miracle. tip be sure—there is no side

enu•ance. Thrts, even i(~plaintift'li,ul peit•ked iu the side lot,

she would still Iir~v~ hrid to traiverse the icy Fires aroi~ud the

1~runl enu~ancc. Tn aidditiun, cicfc~zdauiCs busiitcss in~tpa~!cr

tcstifleci that I,c ~eould expos[ that anyoi~c rvho parked on

Ehe ~l~ont sic(e of llie church «could use the Il•ont dot~rS.

i ndeed. he testified th~iF it wnulcl be "unrctisont~ble" fi r

someone t<> p<u•I: in the front of~ the ch~n~ch quid tltcn ~c;~ll<

sill Uic way .n-ound In enter throu~!h the back doors. Why.

thrn. is it tuiything other than unrc.ison~iblc to assert Unit

.t I~anclict~~.~prtt in~livitlua! Sh~~ulc{ br (arced to utilize a

~aarking sp<~cc on a side c~(~ the buil<li~i~ with nu cnU';incc't

addition, plaintiff testi#'iecl that she ~uas un:nrare that ~bc

back door vas uni~ckcd, inclecd, to cictcrminc if it ~vai~

tu~lociced, she ivout<i ha~~e heel to ~~ark in brick and u•avertie

O YCI" U1L' IL'~+ar~.i to check the dour. Ironir~lly, had plaintilY

(IOt1C ti0 ~lllt{ IiIIICII W{11IC: (I01~1~50, defendant tivotdci simply

1~<tve rcvcrseil the roles cif tl~e front ~inil bxd; entrances

i» its arbnment raid t~sserte<i tl5at the icy in the pathw~~y

to the baeicdoor cv,is open raid obvious wind that the 1'ro3ii

entctince coustitoted an alternaitivc; paUi.

Defendant's position seems to be th,~t invitees mull be;~Ule

to divine which entrances to any particular building ttrc

opeai and, as amonb the multiple choices, carefully inspect

c~ic17 of them be1'oA•e de:ci<link which entrance to attc;m~t.

and woe be it ot3 the invitee who happens u1 select an

entr~nice where, ultim~itely, the u•isil court detePmines that

less icy entrance existed. To expect plaiintil~f, at person

~vho bars been prescribed ai h<utidicxp peeking stickc~~, to

p.u-k further away front [he c;n~rs~ncc raid walk <~ longer

distance around t(ie buil<ting on [h~ clruncc• that it ~ni;>h1

be s~f'ir is to sh~~tch the open and obvious docu•inc ro the

point cif Farce.

Moreover, there ire many Uusinesses evilh enlranc~s of

which tl~e gec~e~~ttl public is ut~~iti~are. L~vitees are not

required to c►rive around buildings auem~tiitg to locate
ev~ay sii~glc entrance and correctly :assess their rel<t[ive
safety before emUttrkin~ <tcr•nss a parking area to~,vttrcl
an e»tt't~nee. This position is even more ,ihstu~d ~<<hen
one considers that plaintil'I went to the /i•ont door.
Wl~y ixrvitees should eve~~ xsswnc, itnlcss they have been
instructed atlierwisc, that tt side or back entrance will be
better tci~dccl than a t~ront/main cnUtuicc is cIiE7~icu1( to
uk~d~rstttnd. L~vitccs ought to lie able to t7t least assiune
ll3at tII) PI'nq~Illl<I111 CIIU'@IIlCCS au•e c;qu.il unless there is cleric

evidence to the conU•~ry. ~~ In ~uiy event, Uie re~~uiliation of
a delr;n$anCs duty to maintain a rc.isonaUl;+stil'c premises
applii:s only wkac;re the haztu•ds are ' <ipp~n•cn( on c:~suail
inspr:ction" by an invite, not ~vhcre they arc discovertible
by .~n invitee as a result of ~i drttiilcd inv~stieatii>n.
;Vu~~r~lne~~ n 13urgc~r Kin~~ Cr»y~. I~)ti ~~lic.h.;lpp ~t7U, 47=1:
X99 ~i\~J2d 379 ((993).

:̀ '6 Be~~iuse plaintiff pres~nle~l ~vi~lrnc~ that the icy
condition was cf~l~rctivch~ ttnavc~iclablc. 1 ~a~~.iulcl rcvrrsr the
t rial c0urt's;;ran[ of summary ilis~~ositicm rind rcmt~nd for
h•ial.

i\s to the bacl<e~itr<~~iic, tlicr~ arc nn pronl~s that h.mdicti~~
harking spaces c~isled cm th.it sictc u( the building. ]n
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Walder v. St. Jolin Evanr~elist Parish, Not Reported in N.W,2d (2011)

=1 t1 <:its~tit~ias

No! R~yJ(JPICC'I ill TtiT.W.~CI,?01! WI..4461529

Footnotes

1 At this point in the litigation, it is not disputed that plaintiff was an invitee.
2 The deposition pages provided only go through page 25, which cuts off [h~ phrase "going to be in the front." However, the

remainder of the quote is provided within the text of the brief and there is no contention that this was inaccurately quoted.
3 it is unclear from the record who "Sieve" is.

~} For example, where it is evidence that one entrance has-been plowed and another has-not,- or-where orange construction
cones evidence potholes or other hazards around one entrance but not another, or even the existence of a sign advising
patrons to use a different entrance.

End ofi Document O 207 7 Thomson Reuters. No claim la original U.S.~Government Works.
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_...._ __...~._...__:._..__~..~~..._..~. .._..~_. ._~ ~:_.__..__m.~:_.~__._:__~...._.__..: _:_~._._:... _.:~ -_~_.__ . ..___ - ~.. .. . _ _~:._.._:._._...~_ ._--

----__ ___T____ ~..~._. ~,
.____..._.~___..__.__..______M.._________.__.________.Y..__....___
Gasp Type NI-PERSONAL INJURY, AUTO NEG. Action:

.._.~ __._......____ _.______~ . . ... .. ..... .....__._....___,
WITH JURY DEMAND

Case Stakus: Open Status Date: 05/25/2016
Fite Date: 05/25/2016 ~as~ Judge: SERVITTO, JR, EDWARD A
DCM Track: TRACK 180 DAYS DISCOVERY Pdext Event: 10/03/2017

AIlU~formatton E pocket ! Party ' Evcnt =: .Financial Receipt ~ Disposition 
._._~_.._._,..,.....w.._....~_...._.... ...~...._.........._....5,..........^.._.....w._....

Docket Information

i D~fe Descrfptian 
~'W___ ~, [?ocketTexC~..v......~.......~w......a..~.....~........,,_.r..~..w....._.....~.....~._.~~.

A►~iaunk i
':. Cawad

05/25/2016 ENTRY FEE ENTRY SEE Receipt; 893599 Date: 05/2612096 $'150.D0

05%25/2016 JUF2Y F"EE - JUF2Y FEE Receipt: 893599 Date: X6/2612016 _ _ _ $85.00-

b5/25/201G ELECTRONIC FILING SYSTEM ELEC7F20NIC FILING SYSTEM ~'E~ -CIVIL Receipt: 893599 Data: $25.00
FEE -CIVIL 05/26/2016

05/Z5/2016 COMPLI~INT/P~TITIQN ~IL.Eb - COMPLAINT AND JURY DEMAND/PETITION FILER - GIV1L
CIVIL DONNA LIVINGS (PLf~INTIFF); SAG'S INVESTMENT GRdUP, LLC

(DEFENDANT);

OS/25/2Q16 SUMMONS ISSUED SUMMQNS ISSUED *kEXP 08-24-16"*

05/2x/2016 CASE PLACED ON E-FILING CASE PLAGEC} ON E-~ILINC7 57ATUS PER ADMINiSTI~ATIVE ORDER 201D-6 i
r STATUS PER ADMINISTRATIVE

ORDER 2010-$

06/06/2D16 PRUOF OF SERVICE PROOF OF S~FtVICE '
~(dBbM=33712773) PROp~ dF SERViC~ W/ATTCHEp SIGNED CER`f CARD

i 06lb6/2016 TFiUE~ILiNG PROOF OF TRUEFILING PROOF OF SERVIGE
SERVICE (OBDN=33712774)

06/06/2Q16 E-FILING FEE WITH SERVICE ~-FILING FEE WITH SERVICE 45.00
~ (UBDH-33770654) F-FILING FEE mt Receipt: Date: 8/7!2016 11:24:54 AM
f Receipt: 896788 Date: 06/07/2D1 G

06/1Q/2016 ANSWER TO C~MPLAWT ANSWER TQ COMPLAINT j
i (OE3DI-f=339np063) QEFT SAGES INVESTMENT GFtQUP LLC5 AiVSWER TD j
t COMPLAINT; Ef~IC CONN P64500 ;
( SAGE'S INVESTMENT GROUP, I.LC (DEF~NpANT);

06!10/2016 TRUEFILfNG PROOF OF TRIJEFILING PROQF OF SERVICE
E SERVICE (OBDH=33840085)

Qfi110/2016 E-FILING FEE VI(ITH SERVICE E-FILING FEE WITH SERVICE $5,00
{OBDH=3404A~871) E-FILING FEE mt Receipt: Date: 6!14/2016 10:37:25 AM

Receipt; 898975 Date: 06/14/2t~16. .. . . . . !

t 06!1012016 AFFIRMATIVE DEFENSES AFFIRMATIVE UEFEN5E5
~ . .. . .._..._V

OBDH-33940071} DEFT SAGES iNV~STMEN1' GRQUP L~.C5 AFFlRMATIV~. j
p~F~NBES

{ 06/1Q/2Q16 TRUEFlLfNG PROOF O~
..

'TRU~FILING PROOF OF SERVECE
i SERVICE (0~3bH=33940082) '

06/10/2016 REl.1ANCE ON JURY DEMAND t;EL(ANCE ON JURY DEMAND 'j

.. . . . . . . (at~phi~33940068) RELIANCE ON JUF2Y q~MAND j

06/10/2016 7ftUEFILiNG PROO(= OF TRUEFILING PRQQF Off' 5EI~VICE
SERViC~ (08DH=33940088) . .. .

06!10/2016
.. . .

PROOF OF S~}~ZVIGE PROOF OF SE.RVfGE
f (OBDH-3394D067) PROOF Cad SERVICE

06/10/2016 TRUEF{LING P(~OOF OF TRUEFILING PRQOF Q~ SERVECE
SERVICE (OBDN=33940075). . . . .. . . . . . . ... ... .. .. .. .. . . . . . . . .

06/10/2016 APPEARANCE (LITIGANT'S APPEARANCE (LITIGANT'5 PRIMARY ATTORNEY)
}

ATTORNEY) (OSQN=33~AOQ~i4 APPEARANCE LITIGANTS PRIMARY ATTORNEY); EI21C

t

CQNN P64500 j
~ SAGE'S fNVESTMENT G~tOUF~, LLC {DEFENDANT);

06!10!2016 7RUEFILING PROOF QF TRt1EFILING PRUO~ OF SERVICE j
SERVICE (OB~H=33940076) ~
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[late b~seriptiratti Docket Text l~maunt

{ 
Ov~ad

Q~/1A/2D16 G1aRLY DISPDSITION EARLY plSPOSITION S~T7LEMENT' CONFERENCE SCHEDULED

' SETTLEMENT CONFERENCE Event: EARLY gISP051T'ION SETTLEMENT CONFERENCE

~ SCHEpUI.EU bate: 08/11/201G Time: 8:00 am
Judge: SERVITTQ JR, EC7WARD A Location; CQURTROQM F - 3RD FLOnR

1

{result: ADJOURNED-STIPULA7IQN & Of~DER

06!14!2016 IMAGE ~F EVENT NOTICE IMAGE OF EVENT NOTICE SENT

SENT
(N) EDSC NC~TiC~

c Sent an: 06l1A(2016 15:33:25.76

06/14!2016 SCNEDU~.fNG ORDER TQ B~ SCHEDULING ORDER TO ~E ENTERED -ANSWER RECV'D FROM;

~NTEREIJANSWER ~~CV'IJ
I FROM:

06!1412016 DISCQV~RY ANI~ CASE DISCQVERY AND C/~5~ EVAL.UATION ORDER 15SUEp

- _ EVAL-UAT-ION QRD~R iSSU~a __
(N) IMACa~ Off' DlSCQV~RY /aNq CASE EVAL QRL~ER _
Sent on: 06/14/2096 15:41;47,79

06/14/2016 CASE EVAL AFTEf2: SUMMARY

....
CASE OVAL AFTER: 12/1212016

DISPO MQ'i'IdN BY: PL.T~'S SUMMl~RY QISPO MQTIQN BY: 03/13/2017

i WITNESS (,1ST BY: DEFT'S PLTF'S UVITNESS LIST BY: 09/12/2016

WITNESS ~.IST BY: DE~7`S WITNESS k_I5T BY: 09/27/2016

06/15!2016 ANSWER TO AP~fRMAT)V~ ANSWER TO AFFIRMATIVE DEFENSES

j DEFENSES (OBDH=34102817} PLAINTIFF'S REPLY TO DEFENDANT'S A~FIF2MATIVE
pEFENS~S, PROOf= OF SCCZVICE

4 b6/15/2016 TRU~FILlNG PRO(7F OF TRtJEFitiNG PRC7gF OF SERVICE

SERVICE . (OBDH~34102818)

i 06/15/2Q16 E-FILING ~E~ WITH SEF2VIGE E-FfUIVG FEE WITH SERVICE $6.00
(C713C7hi=3}204$47) E-FILING FEE mt Receipt: Date: 6/17/2016 10:25:33 AM

i........ .. .. ........ .... .... .. . .... .. _ ....... .... .. . ... . . . ............._......__. ....._Receipt: 90D144 Tate: gG/17/2016...... .... ......~.~.... _......... .. ... ... ...... .. ... .,. ..... .......... . ... 

08/09/2016 NOTICE (JF NON-PARTY FAULT

..._..... ... ... .... ..... ._.. ... .. ;

NQTfCE OF NON-PARTY FAULT
(QBDH=36413551) DEFTS NOTICE OF NQN-PARTY FAULT, PROOF OF i

l J i SERVICE

08/09/2016 E-AILING F£~ WITH SERVICE E-FILING FEE WlTt-1 S~EtVIGE $5.00
(OBDH=36467081) E-FILING FEE mt Receipt; Date: 8/1D/2016 9:27:26 AM
Receipt: 916204 Date: 08/10/2016

08/0912016 NOTfC~ O~ NON-PARTY FAULT NOTICE OF NON-PARTY FAULT f

(pBDH=36413665} pEFENDANT'S NO`CICE OF NON-PAR`T'Y FAULT; PROOF
OF SERVICE

08/Oyl2016 TFtUEFII.iNG PFt00~ Q~ TRUEFILING PROOF QF SERVICE

~ SERVICE (OBpH=36413748)

! 08/09120'16 E-F'il.fNG FEE WITH SERVICE E~FiLiNG SEE WITH SERVICE $5.00
(pBDH-36467329) E-F{LING FEE mt Receipt: Date: $/10(201 ~ ~J:31:03 AM
tieCefpt: 916479 Date: d8/1U/2016

08/09/2016 AMEN(3ED COMPLAINT AMENDED GC7MPLAINT
(QBpF1=36A~78765) FEAST AM~NF~ED COMPLAINT; RELIANCE UPON PREV

1 FILEd JURY p~MAND; PRF pF SRVG (ADbING ONLY T&J LANDSCAPING &
SNOW REMOVAL INC AND GRAN( DlMITl2E5 OF ~ASTPOINT~ FAMILY
I]iNtNG) KEVIN A MCNC~LY P3&368

08!09/2016 TRUEFILING PROgF OF TRUE~ILING PRQOF OF SERVICE

SERVICE (QBt~H=36418768) i

08/09/201 G ~-~IUNG FEE WITH SCRVICE E-FILING FEE WITH SERVICE X6.00
(OBUH=3651318}) E-FILING FEE mt Receipt: Date: 8(11/2Q16 8:40:21 AM
f~ecefpt:91G498 Date:08/1112~16 4

08/09/206 SUMMONS ISSU~i~ SUMMONS ISSUED
{OBDHW36~418767) SUMMONS ISSUED: 08-09-16 EXP 11-09-16
AS TO GRAND D1M17~2ES OF EASTPOINTE FAMILY DINING ANp T&J j
LANDSCf~PING &SNOW REMOVAL INC

08/09(2016 TRUEFIUNG PROOF OF TRUEFIL►NG PROOF OF SERVICE
S~RVIGE (OBDH=364187'7n)

08/10/2016
~

TRl1EFILfNG PROOF OF TRUEFILING PROOF OF SERVICE
SkRVICE (gBqt-1-36470218)
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Date CSescriptidn pockef Text Amaunk ~ ~
i CJWed
,.. . .
08/11/201 G ADJOURNED - S~'If'ULA710N & ADJQUFtNED • STfPULnTION & OFZbEF2 TO 9/15/2016 AT 8AM, OTE ~

ORDER The following event: EARLY DISPOSITION SETTLEM~N7 CbNFERENCE j
scheduled for 08!71/2016 ~t 8:00 am has been Pesulfed as follows:

f

Result: ADJOURNED-STIPULATION & ORDEft ? ~
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RQ FLOOf3

08/11/2016 EARLY p{SPQSII~ION EARLY DISP051TiON S~l~i[.E(vIENT C;ON~EF~EiVCE SCHEDULED s ~
SETTLEMENT CONFERENCE
SCHEpUi..ED Thy foilawing event; EARLY pISPQSITIQN SETTGEMEN7 CQNF~R~NCE

scheduled for 08/11/201f at 8:00 am has been rescheduled as follows: ~

f Event: EARLY DISPQSITION BATTLEMENT CONF~R~NCE

~ ~

W
Date: 09/15/2016 Time: S:bO am ~ N
Judge: S~RVITTQ JR, EI~WARI~ A Location: COURTROOM F - 3RD FLOOR ~ ~

a—+
Result: MELp~CIVIL ~

08/16/2016 PRQO~ OF SERVICE PROq~ OF SERVICE ~ ~
OBDH-36683284 ` [~

08/6/2096 STIP &ORDER SGp RE: STIP & QRDER SGD RE: 4
E (QBf~H=36470217) S/O ADJ EDBC FF20M 8/1112016 TO ~J/15/2016 AT 8AM - ~

SGD/SAS ~ ~

~08/1612016 PRQO~ qF S~f2VICE PROb~' OF SER\/ICE ~
F (OBDH=36683284) i

~ 08116!2016 E-FILING SEE WITH 5EI2ViC~ E-FlLINC7 FED WITH 5~RVICE $5.00
j (OBDH-36728353) E-FfLINC FEE mt Recoipt: Date: 8/17/2016 8.14:05 AM

Receipt: 918035 Qato: Q$/17/2g16

0 811 9/2 0 7 6 ANSWER TO COMPLAINT ANSWER Td COMPLAlN7
j (QBDH=36845256) DEFT SAGS INVESTMENT GRgUP LLC'S ANSWER 1'O
i PLTF FIF:S7 AMEND~p COMPLAINT

SAGE'S INVESTMENT GROUP, LLC (QEF~NDANT); ;ERIC P. CONN
iAitoiney) on behalf of SAuE'S INVESTMENT GROUP, L.;..G

08(19/2096 TRUEFII.iNG PR4QF OF ThtUEFlI.lNG PROOF QF SERVICE
1 SEt2VlCE (OBDH-36846257)

08/19/2016 E-FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE $6.QQ ~ ~,
(OB~H=3G8935S5) E-FILING FEE mt Receipt: Date: 8/22/2016 8:47:29 AM [~]
Receipt: 919883 Dates 08122!2016 {~.

k QS/22l2016 ANSWER TO AF'FlRMATIVE ANSWER TO AFFIF2MATIVE DEFENSES ~ H 
~E Q~~ENSES (OBpH=36S94II34) PLTFS REP~.Y 70 DEFTS AFFIRMATIU~ 17EFENSES j

'•;
PLEB (N RESPONSE 7O PLT~S FIRST AMENDED GQMPLAWT; PRF' O~
SRVC

~

08/7.2/2015 TRUEFILING PROOF OF TRUEFIt_4NG PROOF OF SERVICE C3'
SERVICE (aBDH-36894836} [ ~G,' ~

~ 08/2Z/2016 E-FII.fNG F~~ WITH SERVICE ~-FILING SEE WlTfi SERVECE $5.00 ~ '~
(OBDH=369434 0) E-FILING FEE m# Receipt: Dafe: 8/23/2016 9:16:52 AM
Receipt: 920199 Dete:08/23/2U16 .. Q

p8/25/201G
!

PROOF OF SERVICE PRObF OF SE(2VICE
{pBpH=37067168) ('ROOF OF S~RVIGE

~
~
'~

•. . . .. .. _ . . . . . . . .. ... . J. . . .
f 08/25/201 ~ TFtUEFI~ ING PROOF OF ThUf FILING PRQOF OF SERVICE ~ ~y

SERVICE (C~BDH=37U67469j p ~
:. ..
OS/25/201fi E-FILING FED WITH SERVICE

_
E-FILING f=CC WITH SERVICE $5.00 ; N ~

0(OBDH=3'7071441) E-FILING SEE mt Receipt; Date: 8/2B/2Q16 8:13:52 AM ! ~
Fteceipt:921278 Date: 08/26/2016 E ~ ~

0$/25/201G
.... ._.

SEf~ViGE ON COMPLAINT SERVICE ON CC)MPLAINT AILED t Q~ ~
~~~~p (pB[7H=37067797) PR00~ OF SERVICE ON COMPLAIN!' FIL.FD ~ V j ~

CERT MAILlGREEN CARD 8122/16
GRAND DfMITRES OF EASTPOINTE FAMILY QINING (DEF~NIJANT}; ! ~ Cry

~~ Q8/25/201G TRUEFfLING PROOF OF TRUEFILING PROOF QF SERVICE ~
SE~2VICE (OC3DH=3706%802} ' ~j ~'

08/25/2016 E•FILING FEE WITH SEFtVIC~ F_-FILING FEE WITH SERVICE $5,00 ~ t~
`: {OBDH=37072046) E-FILING FGL mt Receipt: Date.: 8/26l2Q16 $:A7:57 AM

Rc~ceipi: 921465 Date; 08126/2016

09/12/20'16 PLAINTIFF'S WITNESS LIST PLAINTIFF'S WITNESS LIST ; !~
(QBpH=377912?2) PLTF'S WITNCSS LIST, EXPERT WITNESS LIST, AND -
FXHIBIT UST W/PROOF OF SVC
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pate F3cscCipk[on

09/12/2016 TRUEFILiNG PROOF QF

;. _..
SERVICE

09/12!2016 E-FlLIfVG FEE WITH SE(~VIC~

i

Docket Text

... .. . .. .. .. .

TRU~~ILING PROOF QF SERVICE
(OC317M=37791225) ... _ .

E-FILING FEE WITM SERVICE
(O&DI-1=37841486) E-TILING EEC mt Receipt: Date: 911 3/201 6 1 0:00:12 AM
Reoeipt: 926479 Date; 09113!2016

HEI.I~;
The following event: ~AFtI,Y pISPOSfTiON SETTLEMENT CONFERENCE
scheciulad for 09/15/2016 at 8:00 am has been resulted as follows:

Ainaunk!
Owen

. .. . .

i

$5.00 i

C~

O1

W

N
O

N
C✓~2
O
m--a

:09/15!2016 HELD:

........:.. .

09/15/2016 EARLY L7ISPOSITION
i SETTLEMENT CONFCRENCE
:̀ _ SCHEpULED

f

Result: HELP-CIVIL - CONF HEAD IN CHAMBERS, MATTER ADJ 'f0 11/3/2016

A'I' 8:OOAM FOF2 FURTHER ED5 CQNF, SGD.
Judge: SEPVI7Tq.Jf~, ~bWARD A Location: COURTROQM F-3Rl~ ~[.OQR. . ....... ...

EARLY I]ISPOSITION S~T7LEM~NT CONFERENCE SCHEpULED i

TheSnllowing ovent: EARLY f~ISPOSiTiON SETTLEMENT QONFERENCE
scheduled far Q9/15/2016 at 8;00 am has bean rescheduled as follows:

went: EARLY p15PdS11'!ON SETTLEMENT CONFE(2~NGE
Dake; 11/0312016 Tima; 8:00 am
Judge: S~RVITTp JR, EQWARp A l.ocmtian: COURTROOM F - 3RD FLOUR

Result: ACtJOURNEp-STIPULATIQN &ORDER

09/'1512096 PROOF OF SERVICE PF200F OF 5ERVICE
(OBDH~37964'I'10} PROQF OF SERVIG~

09!15!2016 TRUEFILINC7 PROOl= OF TF2U~Fil.ING PROQF OF SERVICE

SERVICE (OC3DM=37964912)

09/15/2Q16 E-FILING FEE WITH S~RVtCE E-FILING FEE WI°i'M SERVICE $5.00
(QBDH=38012665) ~-FIL.ING P~~ mt Receipt: bate: 9l16/20~6 11:26:17 AM
Receipt:92'~888 Date:09/1B/2016

05!16/2016 NOTICE QF Af~PEARANCE NOTICE OF APPEARANCE
(QBDN-~a01220&} NQTICE QF APPEARANCE
GRAND D{MIT'FtES OF EASTPOfNTE ~AMII..Y DINING (pEFENDANT);

Q9/16/2018 TRUEFIt~ING PR,QOF O~ TRUEFILING PROOF OF SERVICE

SERVICE (gBDH=38012216)

09/16/2016 APPEARANCE (LITIGANT'5 APPEARANCE {LITIGANT'S PRIMARY ATTORNEY)

AT"CgFfNEY) (OBDhi-38012291) APPEAFtANC~ (LITIGANT5 PRIMARY ATTORNEY}(JAMES

MOLLOY P59224}
.. GRAND pIMITRES QF ~ASTPOINTE FAMILY PINING (DEFENDANT)...

09/1fs/2016 TRUEFILING PROOF QF

..

TRUE~ILING PROF OF SERVICE

~ SERVICE (OBDH~3$012214)

49116/2018 E-FILING I~EE WITM SERVICE

.. . ...

~-AILING FEE WITH SERVICE $5.OQ
(OBDH=38107976) ~-FiI~iNG FEE mt Reeeipf: Date: 9/20/216 8:06:03 AM
Receipt: 3283A-7 Date; 09/2012016

09/16/2016 ANSWER T4 COMPLAINT ANSWER TQ COMPLAINT
(OBDFi=3801'L207) p~FT GRAND DIMITRE'S 01= EASTPOINT FAMILY
DININGS ANSWER TO pL'1'~ FIRST' AM~NDEb COMiPLAINT (JAMES
MOLLOY P59224)

f GRFlNI7 D{MITRES QF EASTPOIN7E FAMILY PINING (DEFENgANT);

' 09116/2016 TRUEFILING PRpQF OF TRUEFIL.ING PROOF OF SERVICE

SEF2VICE {p~DM-38012215

09/16(2Q~6 G~RTI~ICAT~ OF SERVICE CERTI~IGATE OF SERVICE

~ {pBDH=3801221 D) CEf~TiFICATE O~ SERVICE

09!16!2016 TRUEFfLING PRpO~ OF 7RUEFILING PROOF OF SERVICE

t 5ERVICE (C?BDH-38012217 . .. .. . 

09/1612016 AFFIRMATIVE pEFENS~B

. ... .......... ............ ..... .. .. ......... ..

AFFIRMATIVE ~EF~NSES 

i

~ (OBDM-38012209) SPECIAL AND AFFIRMATIVE D~F~NSES

09/16/2016 TF2UEFIL(NG PROOF OF TRUEF{LING PROOF OI~ SERVICE

~ SERVICE (QBI]N=38012219] i

09/16!2016 RELIANGE ON JURY DEMANb RELIANCE ON JURY DEMAND
(OBOH=3£3012212) RELIANCE (~N JURY nEMAND_ . _..

U9I16/2096 TRUEFILING PROOF OF TRUEFILWG PFtC~OF OF SERVICE

SERVICE (OCiDH~38012222)

~~1
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gate Aescri~ation packat Text Amount
a~~eea ~ ~

j 09/16/2016 BRIEF IN SUPPORT BRIEF IN SUPPORT
(OBDN=38014855) BRIEF IN SUF'PQRT OF MOTION TQ AbJOl1RN ~
SChiEDUI.iNG ~.1
ORpGR D~T~S RY NINNY BAYS '

09!16/2096 TRU~FII.iNG PRbOF OF TRUEFIL4NG PROOF QF SERVIGE

~

SERVICE

09/16/2016 MOTION TO ADJOUf2N

_(OBDhi=3801857}

M07iON TO nDJOURN
~ (OBpH=38014854) gEFENDANT, GRAND DIMITFtE'S O~ EA57POINTE ` ("~

i ~~MiLY DINING'S,
MQTIQN TO ADJOURN SCHEDULING ORDER DATES BY NINNY DAYS ~

Q9/'16/2016 MOTION FEE MOT[QN ~~E $2p,pQ ~
Filing Fee mt F2eceipt: Date: ~116/2Q16 2:Q8:13 PM Receipt: 928585 Date: f N

1 09/20/2016 O

r 09116/2016 7'FtUEFILING PROOF OF 7RUEFILING PROOF OF SERVICE ' ~

! 
- - SERVICE- 

___ -- __(OBDH~38014856) - - - - - ~,

4 D9l16l2D16 E-FILING SEE WITH SERVICE ~-F!LlNC3 FED WITH SERVICE $5.Qp i ~
(OBDM=38113927) ~-~I!!NG FEE mt Receipt: date: 9l20t2016 10:2x:48 AM ~ W

_ 
... . Receipt:9~8~85 Date: 09/20/2016 O

09116/201 G E-FILEb REQUEST FOF~ E-FILEp REQUEST FpR HEARING "`'

HEAFtiNG (OBDM~38d1~1853) E-FILED REQUES'C F(7R HEARING; P(~F QF SVC ~

09/16/2016 TRUFFILING PRb4F OF TRUEFILWG PRdOF qF SERVICE
SERVICE (4k3DP1=3801 A859)

p~J12Q12Q16 HEARING: MTN TO ADJOURN HEARING: M1'N TO ADJOURN SGNEDULED
SCH~bULED ~v~nt; (E) MTN TO ADJOURN

Rate: 10/03!2016 Time: 8:30 am
Judge: S~RVITTO JR, EDWARD A Location: COURTROOM F - 3RD FL.QOR

MOLLOY

Result: HELD-CNIL

09/20/2016 DISCOVERY AND CASE DISCOVERY AiVD GASC EVALUATION OF2D~R ISSUED TO AT`CY JAMS
EVALUATION ORD~F2 ISSUED MOLLOY

(N) IMAGE OF DI~COVERYAND CASE EVAL ORDER
Senf on: 09/20/2016 13:32:18.29

09120!2016 IMAGE QF EVENT fVdTIC~ IMAGE OP EVENT NOTICE SENT ~ ~j

SENT
(N) EDSG NOTICE
Sent an: 0912p12016 13;33:59.79

09/20!2016 ANSWER TO A~F{RMATIV~ ANSWER TO AFFIRMATIVE pE~EN5E5
pEFENSES (OBDI.1=38119307) PLT~ FtEPI.Y TO C7EFT GRAND DIMITRE'S APFIFtM ~

DEFENSES
~

09/20/201G TRU~FILING PRO(?F OF TRUEFiLWG PROOF OF a~RVICE
SERVICE ((JBDFI=3811 ~J310)

0912012016 E-FILING FEE WITH SERVICE E•FILING SEE WITFI SERVICE ~ ~~.QO

o

~'(QBDH=38175041) E-FILING FEE mf Receipt: Date: X3/21/2016 91:00:38 AM
F~eceipt: 929133 date: 09/21/2016 ~

~ ̀ "3
0 912 6/20 1 6 DF_FENgANl'S WlTNCSS LIST [7~~ENf]AIVTS W1TN~SS !_IST O ~

(Oi3DM=38439985) DEFT, GRAND DIMITRES O~ EASTl~OINTE FAMILY ~, [~
DINfNGS WITNESS LIST, PRF OF S~RV N O

09126/2016 TRUEFILING PROOF qF 7F2UEFILING PROOF OF SERVICE ~—+ N

SERVICE {OBDH=3£i4399$7) J ~

09!26/2016 E-FILING ~~E WITH SEf2VICE

... . .. ... ........ .. . ....

E-FiLiNC FEE WITH SERVICE $~.pQ Ul.. ~

(OBDM=384$1696) E-FILING SEE mt Receipt: Date: 9/27!2016 8;30:09 AM N (~
Receipt: 930714 gate: 09/7.7/2016 ...

, , 
t~,a

09/27/2Q16 DEFENDANTS WITNESS LIST DEFENDANTS VIlITNESS LIST ~
{Of3DH=38493678) DEFT SAGES INVESTMENT GROUP WITNESS AND ~ ~,
EXHIBIT LIST, PRb~F pF SERVICE

Ti2UEFILWG PROOF SERVICE
_.

~

D9J27t2016 TRUEFI~ING PROOF OF
SERVICE

OF
(OabH=3$h9368T )

09!27/2016 E-AILING FEE WIl"H a'ERVICE E-FILING FEF WITH SERVICE $5.00 i
(OBDH=38582G77) E-FILING FEE mt 1~eceipt: Dale: 9!29/2016 8:13:09 AM ~. _._
Receipt: 931464 Dale; 09/29!2016
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O~ke RP.SCYI~tIp11 Docket Text ~ Amaunt
gvlred

,' 'IQ/03l2016 HELD: MELD: Ml`N TO /~DJ SGMEDULINC7 ~FtDER IJATES-GF2Tp, AQJ 90DY5, QTE
The following event: (E) MTN TO ADJdURN scheduled for ~ 0/03!209 G at $:30
am has been resulted as follows;

Result: HELD-CNlL ~

Judge: SERVl7T0 JR, ~t~WAF2D A Location: COURTRQOM F - 3RD FLOOR

N~LD ON THE RECQRD ~

GpURT REPORTER; CIMWI, MARY
Gertif(cate #: CSR-2G43

10/0312 16 QRI~ER EXTENDING ORD ADJ SGNCDULING QI~DER DATES 90DYS: PWL. 12!1912016, DWL

CJISCOVERY - 5GD 9/2/2017, DSCVY CUTQFF 3!13/2017, MSL~ BY 6/12/2017 -SGD/EAS ~

10/18!2016 SERVICE ON COMPLAINT SERVICE ON COMPLAINT FLED ~

FfL~[~ (OBl7l~i-39613210) PROOF O~ SER.VIC~ QN COMPLAINT FILED ~

F~ERS 1 1 0/1111 6 ~

- 7&J-LANDSCAPING & SNQW REMOVAL-INC-(DEFENDANT);

10/1$/2016 TRU~FILING PROOF OF' TRUEF[LkNG PROL~F OP S~RVEC~

SERVICE {C7BDH=39613573) ~,,,

10/18i201G ~-FfLING FEE WITH SERVICE E-FILING SEE WITH SERVICE $5.00 O

(OBDH=3970t~563) ~-FILING FEE mt Receipt: pate. 10/2pJ2016 8:06:?_6 AM ~'

Reoeipt:938425 DaLe:1Ql2Q12016

10/20!2016 DEPENDANTS WITNESS UST pEF~NDANTS VVITN~SS LIST
(OBnH=39710199) bEFENb~NT, GRAND DIM{TRE'S OF EASTPOINI'E
FAMILY DENING'S, ~11~51' SUf'PL~MENTAL WITNESS L.IS7 PC2F Off' SCtV

10/20/2016 Tt~UEFILiNG PROOF QP 'fRU~FILING pROQF OF SERVICE

SERVICE (OBl7H=3971 Q20~t)

10120/2p16 E-F{l.ING FEE WITH SERVICE E-FI~.ING FEE WITH SERVICE $5.00
(OBDH=39840302) E-FfI.fNG FEE mt Receipt; Dake: 10/24/201f 8:34:34 AM
Receipt: 839406 Date: 10/24/2016

10/25/2016 BRIEF IN SUPPORT BRIEF IN SUPPORT
COSDH=3~J902301}BRIEF IN SUPPORT WITM ATTCNb EXHIBS A THROUGH+ '

10/25/2Q16 TRUEFIL.ING PRQOF QF TRUEFtLING PRQQ~ (aF SERVICE

SERVICE (OI~Dh1=39902311) ~ j

'10!28/2016 MOTION F'Of~ SUMMARY MOTION FOR SUMMARY DISPOSITION ~ C~

RISf'OSI7iON (OBQhI-39902302) UEFEND~INT, GF2AND DIMITRE'S OF EASTPOINTE m

FAMILY gININGS,
MOTIQN FOFt SUMMARY l~ISPgSITfON PURSUANT Td MGR 2,116(G)(7)

C ~
m

10!25!2016 MOTION FEE MOTION FEE $2Q.OQ d p~

t=iling Fee mt Receipt: Date: 10/25/2016 3:28:32 PM Raceipt; 940615 Date:
10127/2096

~ ~d
~ ~

10/25/2b16 TRUEFILING PRQp~ OF TRU~FILlNG I~ROdF OF SEI~VIC~

10!25/2016

SEF2VICE

~-FILING FkE WITH SERVICE

(QBaW=39942309)

~-FlLING FEE WITH SERVICE $g•pp O (`~

(OBDH=44048475} E-FILING FEE mt Receipt: Date: 1D/27l2D16 8;19:46 AM
Rec~ipt:940615 Date: 10/27/2016

10/25/2g16

.

~-FfLED R~QUES7 ~OF2 E-AILED R~QU~ST FOR HEARWC7 ~
"'-'HEARING (O~DH=39902303) F_-FILED REQUEST FOR HFARfNG WITH PROQF OF ~

SERVICE FOR GRAND DIMITRES MOTION FOt~ SUMMARY gISPQSITION ~ N

~QR 11-28-16 N ~
. .. .
10/25!2016

..... ... .. . . . . ... ..

TRU~FiLING PROOF 0~
.. ..... .. .. ..
TRUCFILfNG PROOF OF SERVICE

O
*-~ ~
~

SERVICE (UBDH=399D2314} ~

10!26!2016 NEARING: M7N FOR HEARING: MTN FOF2 SUMMAfZY t71SP SCHEDULED ~ "~

SUMMARY D15P SCHEDULED Event: (E) MTN FOR SUMMARY t71SP051TiQN N t~J

Date; 1'1/28!2016 Time: 8:30 am
Judge: SEFtVITTO JR, EDWAF2Q ~1 Location: COURTROOM F - 3RD FL.QOR *-~ ~

00 . .

MOLLOY rd ~'

Result: HELD-CIVIL ~

10/31l2p16 TRUEFILING PROOF 0~

....

TRUEFIL.ING PROnF OF SERVICE
.. .

SECtVICE (OBDH=4fl195967)
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Date Dcscriptian ►~ocKet "Cexk ~1~r~ount
ra~~~a ~+

11!0312016 ADJOURNED - STIPUI./~TIbN & ADJOURNED - STIPUtATiON & QRD~R
ORDER The following event: EAFtL.Y DISPOSITION SETTLEM~N7 CONFEf2ENCE

scheduled for 11/03/2016 at 8:00 am has been resulted as failows:

Res~dY: ADJOURiVE~-S7(PULATIQN & Of~DER ~,'
Judge: SERVlTTO Jet, EDWAF2D R Location: GOUR1"ROOM F - 3RD FL~QR

11/03/2016 EARLY DISP061~fiON EARLY DISh'OSI~"IUN S~~(i LE~iEN I C~NF'ERENGE SCHEDUl.kO ~
SETTLEMENT CONFERENCE
SCHEDULED The following event: EARt~Y p18POSITION S~TTLEM~N1" CQNF~F2ENCE

scheduled fcir 19103/2016 at 8:00 am has I~~en rescf~eduled as follows: ~

Event: EARLY C}I.SP0517'ION SET`I'LEM~NT CONFEf2ENCE W~
Date: 12108/201F Time: 8:00 am N
Judge: S~RViTTQ JR, EgWARQ A Looation: COURTRCJQM F - 3RD FLOOR ~

a~+
}2esult: HELC~: N07 PLACED ON RECORL7 ~

11/03/2016 C'ROOF OF 5~RVIGE PRbOF OF' S~RVIC~ ~
{OBDH=h034$g74) cN

11!0312016 STlP & ORpEFt SGd RE: STIP & OF21~ER SGIJ F€E:
(pBI~H=4Q196963) S/O ADJ EDSG FROM 11/3!2016 Td 12/8/2016 ~T 8AM
SGD/EA5 ~

11/03/2016 PRQOF OF SERVICE PRgO~ OF' SERVICE
(O~DH=40348874)

11!03/2016 E-FILING FEE WITH ~ERVIC~ E-F11~INCti F'~~ WITH SEF2VICE $5.00
(oBDht-40369469) E-FILING FEE mt aeceipt: bate: 19!4/2016 8:05:46 AM

Rec~ipt:942~83 Data: 11/04/2016

11/0312016 CERTIFICATE O~ SEEtVIC~ CER7(F1CA1'~ OF SERVICE
(0~3DH=4Q~39756} GERTIFiCATE QF S~I~ViGE

11/03/2016 "(fLUEFILIfVG PROQF OF 7f2U6FtLWG PRQOF OF SERVICE
SERVICE {0~►~H=40339759)

11ld312096 ~-FILWG FEE WI?H SERVICE ~-FIL,ING FEE WITH SERVICE $5.00
(QBn}i=40429814) ~-FILING FEE mt Receipt; Date: 11/7!2016 8:21:12 AM

Receipt: 943457 Date:11l07/2016 ~y

11/16l2Q16 AFFIRMATIVE DEFENSES A~'~IRMAT{V~ d~~ENSES
(OBDN=40705613} AFFtRMATIVE DEFENSES; PRF ~F SRVC

11/16!2016 TRUEFII.ING PRQOF OF TRUEFILING PROOF 0~ 5E{2VICE
SE~VlC~ (OBQH~40705615)

71/16/2096 ANSWER TO _COMPLAINT ANSWER TO COMPI..AINT
TO PRF

m
(pBDH=~FQ70561i}ANSWER FIRST AMENDED COMPLAINT; OF
SF2VC; ST~VCN GAB~L P40617 ~
T&J LANDSCAPING_& SNgW REMQVAL INC (QEFENDANT); ~ ~

11/9612016 TRUE~ILfNG PRQOF OF TRUEFf~ING PFtOUF OF SCF2VIC~
SERVICE (OBDH 40705 16)

11/16/2018 E-FILING FEE WITH SERVICE E-FIi,ING FEE WITH SERVICE $5.00 Q (~
(OBDH=40~J73248) E-FILING FEE mt Receipf: date: 11/23/2016 8:10:19 AM

. . .. ._. _ . ._ .Receipt: 848687 IJate: ~1/23/2A16............ . .. . .... . . ...... .._. .. ... ._... . _ _ . .. ..... . . - . J r'~
11/1612016 RELIANCE QN JURY DEMANp RELIANCE t7N JURY DEMAND ~

(OBDH=407p5614) l~Et~IFlNCE UPON q~MAND FOR JURY TRIAL„ PFtF O~ ~ ~

. . . . . ........ ..SRVG.... . N O
~1/16/201G 7RUEFILING PROOF OF TFiU~FiLtNG PRQOF OF BERVECE O ~

SERVICE (OBDP1=40705617) J
11/16!2016 APPEARANCE (L.lTIGANT'S APPEAf2ANCE {LITIGANT'S ATTORNEY) ~ ~

ATTORNEY) (ORDH=4070&4Q5) APPEAFtANC~; PRA OF SRVC; SSTEVEN LABEL P40617
(LITIGANTS ATTORNEY) N ~
T&J ~.ANpSCAPING &SNOW REMOVRL INC (gEFENDANT); . .

11l16/L09& TRUEFfLING F'RQOF OF TRUEFILING PRQOF OF SERVICE 00 :;1
SERVICE (OBDH=4p706406) r-b ~"

11/16/2016 E-FILING FEE WITH SEi2VICE ~-~IL.IN~ SEE WITH 5EF2VICE $S,OQ ~
(OBDH=40973A31) ~-FfLING FEE mt Receipt; Date: 11!2312016 8.16:22 AM

~

Receipt:9A8709 pate: 1 /2312016

11!17/2016 ANSWER TO AFFIRMATIVE ANSWER Td AFFIRM~.TIVE DEFENSES
DEFENSES (OBDI-1=4076~J919) PLTF REPLY TO DEFT T&J LANDSCAPING AND SNOW ~-...-

CEMbVAL 1NC'S AFFIRM DEFENSES

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals
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i ;

fake pescriptign C}aGketTexk A~naunt ~

_ . _ . .... . .. . _ .. ... .... .. ... . ... .. .. .
O gyred

,~ ....
11/17/2016

.............. . ... .~ ..: . . _. ..... .....
E-AILING FEE WI7"H S~RVIC~

... .. ... .... .
~~FILCNG FEE WfTH SERVICE ; 5.00
(OBQH-41538933) ~-FIL{NG FEE slit Receipt: bate: 11/30!2016 10:00:12 AM 1--~

Receipt: 919928 Date: ~ 9/30/2016 `✓
. . . . .

11/11312016
. . . ..

TRUEFII_ING PROOF OF
_ .. .. .. ..

'CRU~FILING PROOF OF aERVICE
C~~,

SERVICE (ORpI-f=40769924}

11118/2016 DF21EF IN OF'POSITIQIV Bf~IEF IN pPf'OSITION
(0~30H=40818774) PL7F5 Bf21EP IN OPPOSITION TO DEFT M7N FOR ~

SUMMARY DfSPbSITION; PRF OF SVC (~

11!18!2016 TRUEFfLING PROQF OF TRUEFILING PROOF QF SERVICE ~

SEF2VICE {pBpH=40818782) (~

11118t2~16 E-FILING FEE WITH SERVICE E-FILING FEE WITH SERVICE $5.Oq N

(OB~N=41541609) E-FILING FEE mt FZegelpt: Date: 11/30/2Q16 11:45:21 AM o

Receipt: ~J50076 bate: 11/90/2016 ~
_ .. .. . .. ... .. .... .. ..... .. . . ..... . . .. ... .. .. . .~. . ...... .......... .. . .. .. .. ... ... \O

11/1872016 ANSWER TO MOTION ANSWER TO MOTION - - r~

(08DM-40B18778) P1.1'F5 ANSWER TO DEFT GRANU DIMITRES OF
~ASTPgINT FAMILY DINING M"ftV fit~R SUMMARY DfSPQSITlON ~

PURSUANT TO MGR 2,116 (C)(7); PRF pF SVC

11!18!2016 TRUEFII..ING PR00~ QF

. . .

'I'RUE~ILING pF2(70~ QF SE~tViCE
. .. .. .... ..

O~

~OB[]H=40818781)
......... ..

SERViC~. ......... ......... ...... .. ... .... ... .. . ..... .

11 /1 81203 6 DOCUMENT AILED: DdCUM~NT ~IL.ED;
(OBptf-40818777) EXHIBIT A TO PLTFS ANS l'(a D~FTS M`('N FC7Ft 5D

11/18/2016 TRU~FILING PROQF OF Tf~UEFILING PRQOF OF SERVICE

SEF2VIC~ (OBt~f-1=40x18780}

11/23/2016 ANSW~I~ TO MOTIQN ANSWER TO MOTfON
(OBbH=40980289} DEFT Gf~ANU D(MlTf~ES OF ~ASTPOINTE FAMILY
DINING5 REPLY TO Pl.TF ANSWER 70 GRAND DIMITRES MTN FOR
SUMMARY DISPOSITION PURSUANT TO MCf; 2.116 (C}(7) WI~XHIBIT; PRF
OF SVC

11/23l2p16 TRUEFILING PROOF OF TRUEFILING PF200F OF SEI~VIC~

SEF'2VICE (OBCTM =40980291)

11/23!2016 E-FILING FEE WITH SERVICE E-FILING FEE WITH SEF2V(CE $5.Q0
(bBDH~41833157) E-~ILWG FEE mt Receipt: Date: 12/2/2016 8:22:15 AM m

Receipt: 950914 Rafe: 12/0212016 ~

11/28/2016 IMAGE 0~' EVENT NOTICE IMAGE O~ ~V~NT NOTICE SENT - AS Td STEVEN GADEL m

SENT
(N) EDSC NOTICE

~ p~

.... . .. ... .... ......... .. .. .. ... .... ...... .... .....
Sent on; 11/28/2016 11:A5:A6.85

.. . .. .._...... .. ..... . . .. ... ... . .. _ .. ...
d

11/28/2016 DISGQV~F2Y ANp CASE pISCQVERY ANq CASE EVALUATION Of2lJ~R ISSUEb

EVALUAT40N ORDER lSSU~D
d

(N} IMAGE (7F DISCOVERY AND C/~SE EVf~L ORDEFZ ~C ~

-Sent ~n; 91/28/2016 11;49:25.30

11128/2016 HE4.D; HEL.C? BAR JMB FOR SAS: MTN FOR S/b-TAKEN U/A, OPIN/QRD TO fSSUE ('~

7ha following evei7t; {E) MTN FOR SUMMARY ~ISPOSlTIOfV scheduled for Q (°~

11128/2016 at 8:30 am has been resulfecl as follows:

Result: M~Lp-CIVIL J

Judge. S~F2Vl7T0 JR, ~pWARD A Location: COUf27ROOM F - 3Rb FLOOR,,~

HELC7 ON TNT RECORD ~ N

COURT REPgRT~R; RNONDA FOSTCR GSR #3612 N ~

11t28/Z016 STfP &ORDER SGD RE: Sl'IP &ORDER SGD RE: F'` ~
'̀~(Q~pH=41124972) S/~ CQMpEL~.ING PL7FS ANSWERS 70 DEFT GRANQ ~,

DIMITRE5 OF EASTPdINTE FAMILY DININGS INTERROGS AND RES Td ~1 .~

REQ FOFZ PFtOCJ OF bOCS DTD 9/1 61201 6 -SGR/JMB/EAS

11128/2016 TRUEFILING PROQF OF TRUF_FI4.INC~ PROOF OF SERVICE N

SERVICE (OBDH-4 1249'73) r-̀  .~

11/2812016 E-Fli.ING FEE WITH SERVlC~ ~-FILING FEC WITH SERVICE $5.00 ~ ~"

(OBDM=42111632) E-FILING FEE mt Receipt: Qate: 1 2/6/207 6 3:45:26 C'M ~y C~

Receipt: 952556 Date: 12/06/2016 5, ~

12101!2016 PL/~INTIFF'S WITNESS LIST PLAINTIFI='S WITNESS LIST
(pBDN=41786758) PLAINTIFF'S LAY WITNESS AND EXPERI" WITNESS
(N7ERROGATORIES TO OE(=~NDAfVT, SAG'S INVESTMENT GROUP, LLC,
PRF OF SRV
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tl~Ye Descrl~tian t7nchek Tt~xk At~tounC
Owed

12/01(2D16 TRUEFILING PROOF- QF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH-41786779)

12/01/2016 E-~II.~NG FEE WITH SERVICE C-FILING ~E~ WITH SERVICE $5.00
(OBDH=42218668) E-f=11.ING FEE mt Receipt; (Date: 12/8/2016 8:06:49 AM

_ _
Receipt: 953015 Date. 12/08!2016

.. . .
12/01/2016 REQUEST ~=0i2 PRODUCTION REQUEST F=OR Pi~ODUGTiON OF ~QGUMCNTS

OF DOCUMENTS (O~DH=41786767 F'LAIN7IFF'S ?_nd REQUEST F(~(; PR~DUCTIQN OF
DOCUME~iTS
PURSUANT TO MCR 2.3'1 R TO DEFENDANT GRAND DIMlTRE'S OF
EASTPOINT~ FAMILY DINfNG, I~FiF' OF SRV ..

72/0112016
_. ..
TRU[:FII~ING Pt200F C3F TRUCI=ICING PRQQF QF SERVICE
SERVICE {OBDH=41786784)

12/01/2016 R~QUES7 FOR PRODUCTION ~tEQUES7 FOh P1~ODUC'~ION OF DOCUMENTS
OF DQCUM~NTS _ _ (Qgf3H~417967~2) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF

DpCUMENTS 
_ __. _ .._

PURSUF~NT TO MGR 2.31Q 1'Q DEFENDANT S~1G~'8 INVESTMENT GROUP,
LLC, PRF OF SRV

92/01/2016 TRUEFILING PROOF OF TRU~FILING PROOF OF SERVICE
SERVICE (OBDH=41786785)

12/01/2016 PLAINTIFF'S WITNESS 1.15T PLAINT}FF'S WIThl~SS LIST
(~~DH=41786761) PLAINTIFF'S EXPERT WI1'N~SS INT~f2RpGATpRIE5 TO
DEFENDANT, GRAND q{MITRE'S pF EASTPOINTE FAMILY PINING, PRF' QF
St~V

121Q1120'i6 7RUEFILING PRgOF OF TaUEFILING PROOF OP SCRVICE
SERVICE (OBDH=41786783)

12/01/2016 RECIUEST FOR f~RODUCTION REQUEST FOR PROpUCTiON OF DOCUMENTS

QF DOCUMENTS {OBDH=X1786759) PI.AiNTfFF'S 2nd R~QlJEST FpR PROQUCTION OF
DOCUMENTS
PUFiSUAN7 TO MCi2 2.370 TO flE~CNDANT T&J LANSCAP(NG, PRF OF SRV

12101/2016 7RUEFILiNG PR(~QF OF TRUGFILING PROOF OF SERVICE
SERVICE (QBpH=11786782)

92/01/2016 PLAINTIFF'S WITNESS LIST PI.AINTiFF'S WITNESS UST
(OBDH=41790060) PLAINTIFF'S FIRST AMENO~D WITNESS LIST, EXi'ER7
WITNESS LIST AND EXHI~lT L.lST, PRF OF SRV

12/01/2Q16 TRU~~iLING PROOF OF TRUEFILfNG 1'RQOF OF SERVICE
SERVICE..

12/01/2016

... ........... ... .. ...

E-FILING FEE WITH SERVICE

_(OBDH=41790061)

E-FILING FEE WITH SERVICE $5,00
(OBDH=42218768) E-FfLING FED mt Receipt: Date: 12/8!2096 8:10:57 AM
ftecelpt: 963073 Date; 12/08/2016

12!06/2016 f'RQOF OF SERVICE PRbOF OF SERVICE
(OBDH=42111 G76)

12106!2016 PR00~ OF SERVICE PROOF OF SERVICE
OBDFi=42111575)

12/07(2016 PROOF OF SERVICE PROOF OF SERVICE
(pBDM=42169649) PRdOF OF SERVICE

42J07/2016 TRUEFiLiNG PROQF OF TRUEFtLING PRROC QF S~RVIC~
SEF2ViGE {OBDM=4216J652)

1 210 7120 1 6 E-~IL1NG FFE WITH SERV{C~ E-FfLiNG FEE WITH SEf~ViCC $5.00
(O~DH=A250387.0) E-~ILiNG FEE mt Receipt: Date: 121'14(2016 8:09:20 AM
Receipt y5~715 Date: 92(1Ql2016

12/08/2016 MELD: NO'f PLACED ON H~I.D: NO"T P~.AG~D ON RECORD, L~SCVY EXTENDED 30DYS, STATUS

REGARD, CONF SET FOR 4127/2017 AT 8AM, M5R CUTQFF IS 6/12/2Q'I7, OTC
The following event: EARLY b1SPOSITION SETTLEMENT CONFERENCE
scheduled for 12108/2016 et 8:00 am has been resulted as follows:

12/08/2016 ORDGFi EXTENgING
DISC(7V~RY - SGp

12fQ8/2016 GERTIFlCATE OF SERVICE

Result: HELD: NOT (LACED ON RECORa
Judge: S~RVITTO JR, EDWARD A Location: COURTROQM F - 3RD FLOOf~

.. ..
ORDER EXTENDING DfSCOVERY TO 21'12/2017- SGD

CERTIFICATE OF SERVICE
(OBDM=42220120) CERTIFICATE OF SERVICE

~.

~.J
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.!

Gate Descripkfon Docket Text Amount

- .' 

12l08/201G TRUEFILfNG PROQ~ OF TRUE~ILING PROQF O~ SERVICE

Owe

SERVICE (OBC7H=~i2220122}

12!08/2016 E-f=ICING FEE WITH SEt~ViCE E-FILING FED WITH S~(2VICE 55.00

(OL3DM=Q2554724) ~-FILfNG FEE mt f~eceipt: Date: 12115/2016 8:06:13 AM
~,
~

Reoeipt:954J69 Date: 12/15/2016

12/09/2016 STATUS CONFERENCE STATUS CON~EF2~NCC SCMEpULCD

SCHEDULED event: STATUS CpNFERENCE
(/~1

Date: 04/'27I2U17 7fine: 8:00 am (~

Judge: SERVITTO JR, EDWARD A Location: COtJRTRC30M F - 3RD FLQOR ~

Rc:suit: ADJOURNE~7-STIPULATIQN &ORDER
(,j

12/09/2016 OPINION &ORDER SIGNED gPIN/pRD GRANTING GRANC7 CJIMITf2CS OF EASTPOINTE FAMILY ~

DININGS MTN fiOR S/[7 -SGDlJM~/EA5 {[70E5 NO7 CLOSE CASE) ~

Q1/0412017 DEF~NDAN75 WITNESS t,iST gEFENDANTS WITNESS LIST
~

(QBf7Fi~439Q8258~ QEFENf?;AtVTS SAGE'S INVES`CNIENT-GROUP WITNESS ~

AND EXHIBIT LIST .. .. . . N

01/04/2017 TRUEFILING PROOF' OF 7RUEFILING Pi20pF O~ SERVICE
t~J

S~f2VICE (OBDH=4390$260) O

01104/2097 E-FILING FEE WITH SERVICE E-FfI.ING FEE WI"fH SERVICE

... . .
$5.40 ~

{C76DH=44249947) E-~iL4NG FEE mt aeceipt Date. 1/17!2017 10:5Q:26 AM ~

Receipt: 962892 Date: 01/17/2017.

01/10/2017 PRQOF OF SERVICE PROOF pF SERVICE
(OBDM=44071Q36) PROOF QF SERVICE

01/10/2097 TFtUEFILING PROOF QF TRUEFILfNG PI2QQF qF SERVICE

SERVICE (O~DH=4447104'1 )

01/10!2017 E-FILING FEE WlT6-t 5ERVICE ~-FILtNG FEE WITH S~RVIG~ $5,00

(OBDM=A4391823) E-FII.iNG FEE mt Receipt; Date: 1/20/2017 8:27:02 AM

Receipt: ~J64473 QafP: 01/2p/2017

Q1/10/2417 DQCUMEN1" ~'fLE~: DOCUMENT FILED:

i (OBbN=44075161) P4TF 2ND EXPERT WITNESS INTERROGS TO DEFT,

SAGE'S INVESTMENT Gf20UP LLC

0111dl20'i7 TRUEFILING PF2QOF O~ TRUEFILING PROOF OF SERVICE

SERVICE (OBDMI=44075162)

01110!2017 E-FILING FEE WITH SERVICE E-FILING FEE WiT11 SERVICE
~'EE

y5.00
H(OBDH-A4395456) ~-FILING mt Receipt: Date: 1/20/2017 11:10:68 AM ~

Receipf:964'72$ gate:01/20/2017

02/01/2017 DEFENDANTS WITNE55 LIST gE~ENDANTS WI7N~S5 LIST
~j

(QSDH=44828077) WITNESS LIST Off' bFFT T & J LANDSCF~PING &SNOW
~

REMOVAL INC

02/0'1/2017 TRUE~Il.ING I~RODF OF l"RU~FILfNG Pf200F OF SERVICE

S6RVIC~ (QBI]H-4482$073)

02101!2017 E-FILING FEE WITI-t SERVICE E-f~IUNG SEE WITH SERVICE y5.00 h

(OB~H-44898329) E-FILING FEE mt Receipt: Date: 2/6/2017 ~J:00:13 AM

Receipt: 97tl977 Datc; b2/06/2Q17

0211 3/20 1 7 Nt)TICE OF TAKING NOTICE OF TAKING gEPQSITIdNS
'~1

DEPUSITIONS (C)~pH=4515~Q80) NOT{CE OF TnKlNG DEPOSITION DUEC,ES T~CUM QF ti ~

JAMES SAGE; PI~F O~ Sf2V
p ~

02!1312017 TRUEFILING PRO~~ OF TRUEFILING PFZbOF q~' SERVICE
N ~

S~I~VICE t~Bbl-1-45150081)
~ ~~.-.~ N

02/13/2017 E-FILING rEE WITH SERVICE

.. .

E-AILING FEE WITH SERVICE $5.OQ `~ ~

(OBDN=X5236313) E-AILING FEE mt Receipt; pate: 2!15/2017 3:31:20 I'M C71 ~

Reoefpt: 974464 Date: 02/15/2017
~y ~

02/14/2017 CASE EVALUATION HEARING CASE GVALUATI~N HEARING 5CHEDULED
. .

5CHEDUL~q Event: CASE EVALUATION HEARING
'-"` ~
~Date: 04/03/2017 Time: 2:00 pm

Judge; 3A040317 I..ocation: CASE OVAL CONS RQOM A - 3RD 1=LOOFt b "~'

~~
Result: CASE EVALUA710N ADJOURNED

~

02!14/2017 CASE EVAI NO"fICE SCNT CASE EVAL NOTICE SENT

CASE EVALUA"}'ION HEARING NOTICE

Sent on. 02!14!2017 16:'13:A5.74
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..Date —...~~Descriptian
......_._._

L7oaket Text 
'~__ ._._. _...A._. ._._._ 

_..______._.._Amaunk
Owed

02/17I2Q17 NOTICE OF TAKING fVQ710E OF TAKING DEPQSI7IQNS
gEPOS{TION5 {OBC~H-'45302971 RE-NC77(C~ OF TAKING DEpC7SITION DUGS TECUM Of=

JAMCS SAGE, PRdf~F ~F 5ERVICE

02/1720'17 TRUEFILING PROOF qF TRUEFILING PF~~OF QF SERVICE
SERVICE (013DH=Q5302985)

.... .. .. . ... _ .._.
02/1712p17

_.
E-~'ILENG FEE WITH SEf~'VICE

r ~ .
~-TILING FcE WITH SEr~VIG"e "5.00
(C~BDH=45494338) ~~~ILiNG FEE mt Receipt: pate: 2/24/2Q17 2:50:42 PM
~teceipt; 97703Q Date: 02124/2017

02/2'112097 SASE EVALUATICIN HEl~RiNG CASE EVALUATION HEAhING TQ BE RESCHEDULED "~2/21l17 - ADJ TO
TO BE RESCI-i[DUt~Ei~ x/97/17 - ATTY BARAT'fA OUT nF TOWN ALL W~EK~k

The following evenf: CASE EVF1LlJATION HEARING scheduled for Opt/03/2017 at
2:OQ pm his been resultod ~s follows:

Result: CASE ~VAI.UATION AI7JOURNEQ
- - Judge: 3A4~0317 Location; CASE EVAL CONF ROOM_A - 3Rd FLOOR.._

02/22/2017 PLAINTIFF'S WITNESS LIaT PLAIN'TIFF'S WITNESS L15T
(~BDH-4&41S148j PLAINTIFFS LAY WITNESS ANO EXPERT WITNESS

INTEftRbGA1'ORIES TO DEFENDANT, T&J LANDSCAPIiVG &SNOW
REMOVAL, INC; PRF OF SRVC

02/22/2017 TRUEFlLING PROOF OF TRU~FILING F'ROQ~ (~F SERVICE
SERVICE (OBD!-1~45415156)

02122/2Q17 E-FILING FEE W(TH S~F2VICE E-FIL.WG FEE WITH SERVICE $5.00
(dBDH=456833~J3) E-FILING FEE mt Receipt Date: 3/3/2097 11:10:58 AM
Receipt: 979163 date: 03103/2017

02/27!2097 CASE EVALUATION H~AFiiNG CASC EVALUATION H~ARiNG SCHEDULED
SCH~DUI~ED Event: CASE ~VA~UATION HEARfNG

Date: 04/37/2Q17 Time: 9:00 am
Judge; 3AQ41717 Location: CASE EVAL CdNP F2bOM A - 3RD FLOOR

t2esu!t: CASE E~IALUATIOM !-!EAR!NG HELCJ

02/2712017 CASE EVAL NOTlC~ SENT CASE EVAL NOTICE SENT

I~

W

N
O

N
W

O

~1

CASE EVALUATION H~ARtNG NQTICE
Sent an: 02(27/2017 13:16:33.91 ~+

02!28!2017 SUBt~pENA-ORDER 70 SU81'C?EiJA-ORDER TO APPEAR
APPEAR (OBDH=45574854) SUBPOENA -SIGNED BY A7TOf2NEY ~j

02/28!2097 TRUE~ILlNG PROOF QF TI~UEFELING PFtOQF OF SERVICE ~ ~
SERVICE (OBDH~A5574400) rn

02/28/2017 SU6PQ~NA-ORDER TO SUBPOENA-ORDER 7b APPEAR
APPEAR {bBE~H=45574385) SUBPOENA -SIGNED BY ATTORNEY (DEBORAH BUCK) ~..

02(2812097 Ti2UE~ILING PROOF QF 7RUEF(LlNG F'RO(JF OF SERVICE ~
SERVICE .. .. .... .. {pBDH-45574}01) '~7'

02/28/2017 pOCUMENT FILED: DOCUMENT FII.Eb;
(~BDH=45574366) NOTICE OF TAKING f~EP051TION DUCES TECUM QF (~
THOMAS CARAMANGO

Q2l28/2017 TRUEFILING PROOF pF Tf~U~FIL(NG pRgC}~ OF SERVICE J
SERVICE (OBDH=45574402) ~, .~

02/28/2017 E-FILING FEE WI"iH SERVICE

. .. ... . .
E-FfL{NG FEE WITH SERVICE

. ......... .. 
O$5.00 lam?

(OBDH=h5829$24} E-F1L.ING FEE mt Receipt; Date: 3!812017 8:31:08 AM N ~
~teceip4:981030 pats: 03108/2017 O ~

02/28/2017 I]OCUMENT FILED: DOCUMENT FILED: `.l ~
(OBDH= 45574394) NOTICE OF TAKING DEPOSITION OF D~SORAN BUCK p~ „~

02(2812Q17 TRUEFILING PROOI= OF 7f2U~FiLiNG PROQF OF SERVICE W ta,)
NSERVICE (OBDH-45574405)

4 02/28/2017 ~OCUM~NT FILED: C30CUMENT' ~II.FD:
.. ..
~ ~

(~BDH=4557h392) NOTICE (~F TAKWG DEPOSITION DUCES TECUM QF I ~
THOMAS SHl<4UKAN1 i ~

j 02/28/2017 7RUEFlLlNG PROOF OF TRUE~lLING PROOF OF 5ERVlCE ~ ~

<
SERVICE (C~BQH=45574406)

...
03!0712017 PROOF OF SERVICE PRbOF OF SERVICE

~~.._,
3

(O(3DH=457II3t364) PROOF O~ SERVICE OF SUBPOENA W/Al'TCI-IM~NT '
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__.._.___..__.._...____...._......_._~.._____...._..._.~..~ ..._..__.__.___...._._._____~ _ __.----_------------------- P'S

Date t~escri~atlon Ancket Texk At»oUYtk
Qwed 1

D3/07/2017 7RUEFILING PROgF dF 7RUEFILING PRQOF O~ SERVICE ~

SERVICE . (OBDH=457838G5) .._,.... _. __ ..... . . ....... . .. ... ........... . .... ..~ .. ........ ........ .... .z
ll~~q
eod

03!0712017 E-FILING SEE WETH SERVICE ~-FfLING FEE WITH SE~tVIGE $5,00 ~..

(OBDH=X8007672) ~-FILING F~~ mt Receipt; fate: 3/1 3/201 7 8:11.02 AM ~,

Receipt: 982723 pate; Q3/13/2017
.. .. .. . . .

E 03/08/2017
.. ... .. . . ..
SUBPQENA TO APPGl~R

, ... .. . ... .. . .

SURP4ENn 70 APPEAF2 i2E"1"UF:NED
. . . . i

t

f2~TURNEp (QBDH-4583459$) SUB~'OENA TO ~1Pp~AR RETURNED ~1

03/0812Q17 TRUEFII~ING PROOF qF TRUEFILfNG PRC7dF OF S~RVIC~

SERVICE (OBDH=45834618) ~

03/08/2017 E-FILING FEE Wli'N SEF2VICE E-FILING SEE Wll"H S~ftVECE X5.00 ~ ~°'~

f {OBDM~4641S27Q) ~-FILING FEE mt Receipt: Qate: 3/13/2017 3:Q7:1t} PM ! N

Receipt: 983419 Date: Q3l13/2017 ~ Q

{ 03!2412017 CASE ~VAL.UATION HEARING GA5E EVALUA7"ION MEAf21NG ~~E P/a1b GK#25815$6, 2581587, 2581588 ~ `p

FED PRID - FOR $25 EACH FOR THE 4!17!17-HRG -

'
STEVEN a. GABEI. (A1Yorney) on behaiF of T&J LANDSCAPING &SNOW ! ~

REMOVAL. !NG (DE~~NpANT) { (~J
.. .. ... ... ... .. .; W

Oh/03/2017 CASE EVALUATION NEARING GASH EVALUATION HEARING FED PAIp CK#3584 FOR $75 POR THE 411711 fi

~ FEE F'Alq HRG
GHRiS'1'QPHER R. BARATTA (Atkarnoy) on behalf of DONNA LIVINGS ' ~

+ (PLAINTIFF)

f 04l~3(2017 CASE EVALUATION SUMMARY CASE EVALUATION SUMMARY FILES ~0~2 7'HE 4!17117 HRG

j FILEp CHRISTpPHER R. BARATTA (Attorney) on behalf of DONNA LIVINGS
(P1.AINTI~F)

~ Q4103/2017 CASE ~VALUATIQN SUMMARY

... ... ..

GASE EVALUATIQN SUMMARY FILED FUFt THE 4/17117 HRH

~ AILED STEVEN R. LABEL (Attorney} on behalf of 7'&J k.ANDSCAPWG &SNOW

~ REMOVAL INC (DE~~NpANT)

i 04/12/2017 CASE ~VALUFITlON HEARING CASE EVALUATipN MEAF2tNG FEE PAID *"*FEE &LATE FEE'** CK#234A

FEE PAID FOIE $225 FOR TMC 4!17/17 HRG "`'*CK RET'D FOR CORE2EC7ED

i EVAl.UATQRS - ATTY WILL BRING GK 70 HRG'F* ~

! ERIC P. CONK (Attorney) on behalf of SAE'S INVESTMENT GROUP, LI.0
{gEF~NDANT} ~

' j 04(12/2017 CASE EVALUATI(JN MATE FEE CASE EVALUATION LATE FEE PAID

.. ... ..... .. . ... .
PAID

... ...
04/12(2p17 CASE EVALUAT[QN SUMMARY CASE EVAf..UATIQN SUMMARY FILED ~'*~I.AT~"~` F4R THE 4117/17 NRG

.. ..._

` FILED ERIC P. CONK (Attorney) on behalf of SAGE'S IhtVESTMENT GRQUP, L.LC
s ~ p~a

04/12!2017

.........
....DEFENDANT)

CASE EVALUATIRN CHECK GASH EVALUATION CHECK RETURN LETTER ! ~j "~

RETURN LETT~F2
CNEGK R~7URN I.ETI'~R FOR CASE ~VALUA'~iON
Sent on: 04112!2017 13:01:26.23 i

... .. .
~ ~

~
i 0 4/12/2017 CASE ~VALUATIC7N CHECK CASE EVALUATION CN~CK RETURN LETTER r~

j ~~Yu~zr~ ~~rr~~z ~ a
CHECK RETURN LET7EFt FOR SASE EVALUATION i

~ Sent on: Oal12/20'17 13:01:33.25 r Q (~
:...... . ... . .... ......
i Q4/18l2017

.. .. ...... ... .... ..~.._. .. . ....._. ..... 

CASE GVAI..UATION HGAR.fNG
.. . ......_................... ..... ... .. ..... . . . .. ..... . .. .. .. ..__ . . ... . .

CASE EVALIJATlON NEARING MELD
._.

~

HELD The following event: CASE EVALUATION NEARING scheduled far p4/17/2017 at ~
9:00 am has heen resulted as follows; s

ResuR; CASE EVALUATION HEARING MELD i ~

Judge; 3A041717 Location: CASE EVAL ~ONF ROOM A - 3RD FLQOR j N ~

04/26/2017 TRUEFILING PROOF QF TRWEFILING PROOF QF SERVICE I ~ ~

5EF~VICE (OBDH=47552708) ~.1 ~

04/27/2017 ADJOUFtNEb -STIPULATION & ADJOURNED - STIPULA"fiON & bFiDER ~ '~

c ORDER The following event: STATUS CONFEf2ENCE sohedul~d for 04127120 7 at 8:00 ; W (~

am h.~as been resulted as follows: ! N
~, C,tJ

j Result: ADJOURNED-5TIPULATfON & gRDER `. 00 ; ;~

Judge: SERVITTO JR, ~DWAR[J A Location: COURTROOM F - 3t~D FLOOR w~ ~'

~~
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04/27/2447 SE7TLEMEN7 CONFEf2~NCE 5ET7LEMENT C{?NFEf2~NCE SCHEDULED
SGHEpULED

The following event: STATUS CON~EFt~NCE scheduled for 0~1/27l2017 at 8:00
am has bean reschedtaled ~s fafiows:

Event: SETTLEMENT CONFERENCE
Date: 05!25/2017 Time: 8:00 am
Juc(ge: SERVITTQ JR, ~DWAF2D A Location: CIRCUIT COURT BUILDING
3RR 1=LpQR - COUR'!" f2QONi 3

Result: HELD: NC)T Pi.AGED QN RECORD

( 04(27/2017 STIP &ORDER SCD RE: S7{P & ORdER SGD RE:
(OBDH-47552707) SIO ADJ STATUS CONF 4/27/2017 TO S~TTLMNT CQNF
ON 5/25/2Q17 AT 8AM -SGD/EAS

04/27/2097 PROOF OF SERVICE PR4Q~ QF SERV{CE

i
84(2712017 E-FILING FEE WITH SERVICE E-FILING FED Wi1'H S~RVIC~ $5.00

(OBpN~4759S~J89) ~-FII..ING FEE mt Receipt: pate: 4/2712017 2:25:22 t~M
Receipt; 9999 4 late; D~k/27/2017

0&/1&!2017 CASE EV~11,UA`fION CASE EVALUATION /~CCEPTANC~/FtEJEC'TION NOTICE MAILED
/~CCEPTANCElREJECTION
N~l'fCE MAILED CASE EVAL ACCEPT/REJECT NOTICE

j Sent on: 05/16l2p17 11:38:09 ,30

Q5/16/2017 CASE EVALUATION AWAt~CI CASE EVALUATION AW~1Rn REJEC`T'ED
REJ~CT~D

05/2212017 MQTION: M07'IQN:
(QRDH-48423204) bEFE1VDAN'C, SAGE'S INVESTMENT GROUP, LLC'S,
M071UN FQR SUMMAFZY DISp~SITIC7N ',

05/22/2017 MOTION FEE MOTION FEE $20.00'.

{ F01ng Fee nzt Receipt: Date. 5~22l2017 4:72:h0 PM Receipt: 10101 B7 L~~te:
06/3Ql2017 i

05/22!2017 TRUEF1LfNG PROOF OF TFtUEF(LING PROQF OF SERVICE i

SEfZVlCE (Q~pH=48423249) ~

05/22(2097 E-~IL.INC7 FEE WITH SERVICE E-FILING ~'EE WITM SEFtViCE $5.OQ
{~BDH=A8733133) ~-~lLING ~E~ mt Receipt: Date: 5/30!2017 9:00:32 AM
Receipt: 1010987 Rafe:05/30/2Q17

( 05/22/2Q17 BF21EF IN SUNf'OR'f BRIEF 1N SUPPORT
(08DM=A8A23246) DEFENDANT, SAGE'S INVEST"MENT Gt~pUP, LLC5
BRIEF iN SUPPQRT QF ITS MOTION FOR SUMMARY I~ISPQSITIQN

05/22/2017 7RUEFILING 1'f~00F OF TFtUEF'iL,ING PR(70~ OF SERVICE
SERVICE (OE3DH~48423250} ~

D5/22/2017 PROOF OF SERVIGG PFtbO~ OF SERVICE ~
(OBDH=48h23211) ARQOF OF S~RVIC~

05/2212017 TRUEFILING PROOF OF TRUEFiLING f'RO~F OF SEf2VICE I

SERVICE
'Q5(2212Q17

_

E-FILED REQUEST FOR

.(OBbH=48423252)

E»FIl.E~ REC2UE5T FqR NEARING
HEARING (gBDH=48423207) E-FILED REQUEST FOR HEARING, NOTICE OF

HEARING, PRQO~ O~ S~RVIC~

05/22(2017 '1'RU~FILING f~ROOF Uf=
..

TRUEFILING Pf2UOF OF SERVlC~ 4

SERVICE (OBDH-48 23254)

05/22/2017 ~OCCIMENT FILED: DOCUMENT FILED:
(C}aDH-4$423245) EXHIBITS A-K i

0 /22/2017 TRUEFILING PROOF O~ TF2UEFfLING PROQF OF SEF2VIG~
SEF2VICE (OBQH=48423253] i

05/2512.017 HELD: NOT PL.AGE~ ON

... ..... . . . .

HELD: NOT PLACED. ON RECORI], MRTTER TO BE ~ACILITATEt7 W/DANIE(~

RECOF2D, MAKAF2SKl, COUNSEL FOR QBE SHALL BE PRESENT AT FACILITATION,
P/TRIAL. SHALL BE. H~~.D ON 10l3/2Q17 AT II:30AM, TRIAL SET FQR
10/1112017 AT 1:3bPM -SGb/EAS
The following event: S~7TLEMENT CONFERENCE scheduled far 05/25!2017 ~t 

i

8:00 am has been resultod as follows: 
E

Result: HELD: NOT Pi.AGED ON RECORD
Judge: SERVIT"I'O JR, EDWARD A Location: CIRCUIT COURT BUILDING -
3RD FLOOR -COURT ROOM 3
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'~J

O~ke DescriC,+ti~lt t]ocket 1'exk AmaunY I
4eved

Oa/25/2Q17 PRETRIAL CONFERENCE PRETf21Al_ CONFERENCE SCHEDULED

SCHEDULED
` The follo~~ing event: SETTLEMENT CONF~R~NC~ scheduled for 05/25!2017 at `

B:OU am has been rescheduled as fellows: i

Event: Pf2E7RiAl. CONF~~tENC~

f Date; 10/03(2017 Time: 8:30 am
Judge: S~RVtTTQ JR, ~17WARR A Location: CIRCUIT CQURT L3UlLpiNG -
3RD CL.gQR - COUR7 RQQM 3

0512x/2017 TRIAL, SGl-1EDUL~p TF21aL SCME~ULED

j Event: TRfAI.
f Date: 10/11(2017 Time: 1:30 pm

Judge: SERV!`fT0 JR, EpWARb A Lncatian: CIRCUIT COURT' BUIL.C7ING -

3RD f=LOQR - GOURT ROOM 3

05/26/2017 MQTION: MQTION:
(UBDH=48594'kQ3) PLTFS MTN TO CC3(ViREL-SURVEILLANCE VIDEQ WfTN.
EXHS, pf2a0~ 0~ S~t2VICE

j 05/25!2017 MOTIQN FEE MOTiaN FED
Filing Fee mt Receipt; Date: 5/25/2017 7 p:26:40 AM Receipt: 1010302 pate:

05130I2Q17

0x/25/2017 TRU~P(LING PROOF QF TRUEFILING PROgF OF SERVICE

t S~RVIC~ (gEiC~h1=485941 Q5)

.$20,00

Q5/2512Q17 E-AILING FEE WETH SERVICE

_ . ..
E-AILING FED WITH SEFtViC~ 4 y.Oq

(OBDH=48735651) E-FILING FEE mt Receipt: pate: 5130/2p17 11,05:27 AM

. ... . .. .... . ... .. ~...... .:.. ... . .. .... ........
Receipt:1b10302 pate: 05130/2017......y......... . . ..~ . .. ....... ..._ . .. ..... ... .. ... .. ... . .. ... . .. .. ....... ... . ....

05/25/2017 E-PILED REQUEST FOR

. .. .

E-FILED REQUEST FOR hIEARfNG

M~ARfNG (gaDH-48594101 E-FILED REQUEST FOR HEARING; NOTICE (JF
HEARING; P~200F QF 5~~2VICE

05/25/2017 TRUE~IUNC7 PRUbF O~ TRU~FILWG PROOF Q~' SERVICE

5Ef2VICE (OBDH=48554904)

05/30!?.017 HEARING: MTN TO COMPEL NEARING: MTN TO COMPEL SCHEDULED

? SCHEDl1LED Event: (E) MTN 7Q COMPEL
bats; ~6/1~/2017 Time: 8:30 am
Judge: SERVI7Td JR, EDWARD A Location: CIRCUIT CQURT BUILDING -
3Ftp FLOOR -COURT R(JOM 3

BARA7TA

i f2esuft: MOTIQN b15M15SED

05/30/2017 TFtUEFILlNG PF2O~F t3F TRUE~ILiNG PROOF OF SERVICE

_...... . . .__..... SERVICE_..._....._.... . 
(QBDH~48735465)

05/31/20'17 HEARING: MTN FOR HEARING: MTN FOR SUMMARY D1SP SCHEDULED

SUMMARY pISP SCHEI~UL.ED Event: (~) MT'N FOR Sl1MMARY DISPOSITION
fate: 06!1212017 Time: £3;3Q am
Judge: SEI~VI7'f0 JR, EDWARp !~ Location: CIRCUIT COURT ~UILDWG -

3RD FLOOR ~ CpUFtT ROOM 3

STEfNER

Result: MOTION hI~AI2(NC ADJOURNEf7

06/02!2017 MOTION blSMIS5ED Mn710N DISMISSEQ PER A7TY BARATTA

The following event: (E) MTN TO COMPEL scheduled for' 06!19/2017 at 8:3U am

has been rasulted as /allows:

Ftesuit: MOTION DISMISSEb
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILnING

3Rp FLOOR -COURT ROOM 3

O6/06/2Q1'7 STif~ & URgER 5GD RE: STEP &ORDER SGD ~2E:
(OBDH=48735454) 5/O OF DISM QF DEFT T&J LANDSCAPING ANQ SNQW

R~M(7VAL WC ONLY W(PREJ -SGD/SAS {DOE5 N07 CLOSE CASC)

06!0612017 E-FILING FED WITH SERVICE F_-FfLING FCE WITH SERVICE X5.00
{QBDH=490Q8703) E-FILING FEE mt Receipt: Date: 6/6/2017 2:15:30 PM
Receipt: 1013Q24 Dste:06/a6/2017
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~_

Llat~ ❑esaes~ci~an Docket Text Amount
gwed

06!1212017 MO`I'IL1N HEARING MQTION 1-IEARING A(]J~URNED TO C~/19/7g17 AT 8:30AM
ADJQURNED 71~e following event: {E) MTN FOR SUMMARY QISI~OSITION scheduled for

X611?.(2017 ak 8:30 am has been rosulted as follows:

~ ResEdt: MOT{ON HEARING ADJQURNED
Judge: SEI~ViT7'O JR, EDWARC? A Location: CIRCUIT COURT BUILblNG - E

j 3Rq FLOOR -COURT ROOM 3

E 06/12/2097 HEAf2iNG: MTN FOR H~P~RING: M"fN FUR SUMMARY gISP SC:MEDUL~D
SUMM/1RY DISP S~MEDULED

' The fnllawing event: (E) MTN FOR SUMMARY C7ISPQSITION sahedufed far
06/12!2017 at 8:30 am has peen rescheduled as follows:

{ Cvent: (E) MTN FQR SUMMARY DISPOSITION
( Date: 06!19!?.017 Tin7e: 8:30 am

Judge: SERVITI'O JR, EDWARD A Location: CIRCUIT COURT BUILDING
3RD FLOOR - CRURT ROAM 3__ ~

j STEINER
,
w

1
fi~esult: HELD-GNIL i

OCa/12l2017 ANSWER TO MOTION ANSWER Tn MpTIgN j
(pBL]H=492$6303 PLAINTIFF'S ANSWER TO
SAGE INVESTMENT GROUP'S j
M071QN FQR SUMMARY QISPQSlTION WITH PROOF OF SERV

p6/12/2Q17 TRUEPIUNG PROOF OF TRUEFII..fNG f'ROgF OF SERVIG~
SERVICE (OBDH"49286317

06/'12!2017 E-FILING FEE WITH SERVICE E-FILING FLE W{TM SERVICE $5.00
(~BDH=49623303) E-AILING FED mt Rece{pt: Date: 6!21/2017 1't,34:25 AM
Receipt: 1099064 Date: 06/?_1/2b17 ... ... ........ . ... . ..

OS/12/2017 pbCUMENT FILED: DOCUMENT FILED: }
{OCi[7H=49286301) ~XHIRITS D THROUGH J Tp Mf~TION/BRIEF IN s
OPPOSITION TO MOTION i

06l12I2g17 TRUEFII.ING PROOF (3F 7RUEFlLING PROOF OF SERVICE
SEF2VlCE (OBbH=49286315)

06/12/2017 BRIE' IN OPPOSITION BRIEF IN OPPgSITIQN
(~BDN=4928630?_) PLAINTIFF'S BRIEF IN OPPOSITION TO j

f SAGE 1NVESTM~NT GROUP'S j
MOTION ~OF2 SUMMARY IJfSPOSITiON WITH PROOF OF SERV

06/12/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
_. j

SERVfGE (OBDH=4928632Q)

06!12/2017 DOCUMENT FILED: ROCUMENT FILED:
(OBgN=492$G305) EXHIBITS TQ ANSWERlBRIEF IN OPPOSITION T4 j
MOTION

t 06/12/2617 TRUEFILfNG PRpOF OF TRUEFILING PROOF OF' SERVICE
l SE~2ViCE (gBIJH=49286306)

~ 06l14/2Q17 DOCUMENT FILEp: pOCUM~NT FILED: f
{OBC1H=4939Q910} nEFENDANT, SAGE'S INVESTMENT GROUP, LLC'8,
REPLY iN SUPPORT OF ITS MpTION FQR SUMMARY DISPOSITION WITH

j PRQgF O~ SERV

OG/14/2017 TRUEFILiNG PROOF bF 7RUEFIUNG PRQOF OF SERVICE
SERVICE (gBbH-49394992)

06/14/2017 F-FILING FEE WITH SERVICE ~-FILING FED WITH SERVICE $5,00 t
(OBDH=A967052G) E-FU..ING FFE mt Receipt: pate: 6f22/2Q17 1 Q:53:59 AM
Receipt: 1019605 Date:OG/22/2017

06!1912017 HELD: MELD: M7N FOR S/D-C7~NIED ~GDlEAS (DOSS NOT CLOSE GASG)
c The followfn event: E MTIV FOR SUMMARY DISP~511"ION scheduled for
'; 06/19120'(7 at 8:30 am has been resulked as follows:

'
Result; HELD-CIVf~ }
Judge; S~RV17T0 JR, EDWARD A 4.ocation: CIRCUIT COURT BUILDING
3Rb FLOOR - COUR'1" ROOM 3 y

MELD ON ThiE RECORD
COURT REPQRTER; GIMINI, MARY
Certificate #: CSR-2643 {
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i Party Information

.,

LIVINGS, DONNA -PLAINTIFF

...' DÛS Address Pha~~e

~

.... . . .. .. .. .. .. .... .. .... .. .. ... .... ... ... . ...... .. ... .. . ...

;̀ Dis~~osikioai (/~tias
i

Disp Dafe
.. _. ... i

Party Attorney
Aftorney BARA7TA, CHRISTOPHER R. S

E ar Code 51293
Acitiress 120 MARKET STREET

MT CLEMENS, MI 48043
Phnne.µ_._._.__.._...~..._.__.~586)469.9111 _ ~._... _,.. _._._.._.__.___

More Party Information

SAGE'S INVESTMENT GRbUP, LLC -DEFENDANT
t

l'?Q~
. .

(Address E'hatt~ ~ ,

t~Op
... . . .. . ... .. ...
....._ .

.... .. ........ ..:..:... ' _

17is~~osiRioir jAlia~
bisp Cato

.. .

Parley Attorney
Atforney CONK, ERIC P.
~3ar Cada 64500
Address 39475 THIRTEEN MILE RD #

203
NOVi, Mf 48377

phpne (248)994-0060

More Party Information!

T8J LANpSCAPING &SNOW itEMOVA~ INC - gEFENDANT

~~~

...
; Address Phone ~ ~

DQ[7
_.. ...._ .. .. ..... ..... . _. . ._ .. .. ... .... .. . i

C1Jsgasitlan DISMISSEQ ~ ;Alias
4 Diap pate 06/06(2017

. . . ......... . ... ....... . _...... . .. ....... .... . . .... .. .. .... ..... ...... ..._..._....~________._._

i Party 
Atkorney--.~_~._..,._......,..-.~,

Attorney LABEL, STEVEN R.
B~rCode 40617

~ j Address 25800 NORTHWESTERN i
HWY # 40D j
SOUTHFIELD Mi 48075

~Phone (248)233- 575_.._,_____..___..._-_..~._.__ _.._._...__......_._ ....................__.___..,_.,~....r _... _._.~.__.

More Party Information

GRAND pIM{TRE5 pF EASTPQIIVTE FAMtL.Y DINING -DEFENDANT

1 ~a~
.. . . . ..... .. . .

~,A.ddress Phony
.. .. ..

s DqD
C7ispasition SUMMARY DISPOSITION EA(pas ~ ;

Disp Doge 92!09!2016 ~ ;

Party Attorney
Attorney MOLLY, JAMES P
Bar Cade 59224 j

Address PO BOX 5025
TROY, MI 48007

i Rhone_..__.....__...._.._~^_ _..._.._.......~.,___..,...w.....__.~.._.._..._..~__,....r.._____._..._.....
(248)851-9500

i . . .. .. . . .. . .... . ......... ...._.... ,. . .. ._... .. .. . .. .. .. ..
More ('arty Information k

r

Events 
i

DatelTime L.pcatian Tyke 1~~~ult went Judge

48/11/2016 COURTROOM F - 3RQ F~.00R EARI..Y DI5POSITION ADJOURNED- SERVITTO, JR,

08:00 AM SETTLEMENT CONFERENCE STIPULATIQN &ORDER. . . . .
ERWARD A
.. . . ...

09/15/2Q16 GOURTRQOM F - 3RD FLOOR EARLY DISPgSITiON I~iELD-CIVIL SERVITTO, JF2,

OS:00 ElM 5ETTLEM~NT CON~EFZENCE EDWARb A

i 10!03!2016 CgURTR00M F - 3RD FLQOR (E) MTN TO ADJOURN hi~LD-CIViI SERVITTO, JR,

08:30 AM
EDWARD 1~

.̀ 11lp3/2U16 CQUf2l"I~OOM F - 3Rf~ FLOOR EARLY DISPOSITION ADJOURNED- SERVI`f~TO, JR,

08:00 AM SETTLGMEN7 C(7NFERENCE STIPULATION &ORDER F_DWARD A

11/28/2016
. .. . .

COUR7RQOM F - 3Rb f-'LflOR (E) MTN FQl2 SUMMARY
_..

MELD-CIVIL SERVITTQ, JR,

j 08:30 AM DISWOSI'i'IpN EQWARD A

V

tr

N

N
W

O
r~

l l

H

CS'
'̀C ~

J
~ ~

~ ~

N p

~ N
J ~

~ ~

N ~

pp ; ~

b~~--+ ~

r~ ~

I:  Appellant's Application for Leave to Appeal to the Michigan Court of Appeals

00001a00001a████████████000395a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



j l7at~ITi~ne Lacatian Type Resulk Event ,Jt~dcye ~j

12/08/2016 GOUR7ROOM F - 3RD FI~QOf2 EARLY DISPQSITION
..
HELQ: NOT PLACED qN SERVITTO, JR,

08:00 AM SETTLEMENT CONFERE(VCE R~CORL7 EDWARp A

04(03/2017 C/~5E EVAL CONS ROOM A - 3f2D CASE EVALUA'1"ION HEARING CASE EVALUA`f"kON

. .~

3A040317
02:00 PM FLOOR ADJOURNED

04/17/2017 CASE OVAL QONF ROOM A - 3RQ GABS ~VAI~UATION HARING CASE EVALUATIQN 3A041717 ` ~
09:00 AM FLOOR HEA}~2iN(a FIELD

' 04/27!2017 GpURTR00M F - 3f2D FLOOR STATl1S GON~'ERENCE ADJOUtZNEI~- SEC2VITT0, JR,
~S:OQ AM STIPlJLA710N & QRDER EDWARp A

05/25/2017 CIRCUIT GOUR7 BUILpING - 3RD SETTLEMEN`f CON~ERENC;E NELQ: NQ7 PLAG~D QN SEtiViTTO, JR,
08:00 AM FLOO(i - CUURT ROOM 3 F2~CQFtI~ ~DWARb A

06!12/2017 CfRCUIT COURT BUILbING - 3Rd (E) MTN FOR SUMMARY MOl'{ON HEARING SERVITTO, JR, ~ j
08:30 AM FLOOR -COURT ROOM 3 D1Si'OSITION ADJOUF2NED ~I~WARD A j ~

s Q6J99f2017 CIRCUIT COURT BUII~QING - 3RD (E) MTN ~'OR SUMMARY HELD-EVIL SERVITTO, JR, s ~
08:30 ANi ~L04R - COUf~T ROOM 3 fJ(SP051TION EDWi~RD A _

06/19/2017 CIRCUIT COURT ~UILDiNG - 3RD {E) MTN TO COMPEL MOTfQN D(5MISSED SERVETTq, JR, ; N
j 08:30 AM FLOOR -COURT RC}OM 3 EDWARD A i ~

10/0312017 CIRCUIT COURT ~UILDIiVG - 3FtD PRE7RIA1.. CONF~RENC~ SERVITTQ, JR,
~08:30 AM FLOC}R - CQURT ROOM 3 EDWARD A ~

10/19/2017 CIRCUIT COURT BUfLIJING - 3RD
..... . .

r~in~. s~~v~rza, JR,
f 01;30 PM

~ . . .... ...... ......_

FLOOR -COURT ROOM 3

. ... ... _.._........ ... .. . ... . .. .,....._.... ....... .......... ._._........ ._... ...... .. ................... .... ...... .... ..._...._.. ...... .... .... ... .._ .. ._... ._._.. ...._ ....

EDWARD A i

.... .. .. 1

Financial Summary

' Cosk TyNet. ...
Amaunt Owed Amount Paid Amount Adjusted Amount tJutstanding

. ..... ..... ... .... ..... ....

AILING FEE
. .... ... ..._. . ... ....... ....

$505.00
.. .. _. .. ...

$505.pb
.. ..... .... .. ... . .

$0.00
. . . .. .. .. .. .....!

$0.00

MOTION FED $SO.QO $8Q.00 $O.Od $0.00

1

$585.00 $585.00 $0.00 $O.UO

i

Receipts

j i:eceipt Number Fd~celpt Date Cieceived From Payment Amount

89359~J 05!2612016 LIVINGS, DONNl~ $260.D0 j

8967$8 06/07/2016 BARATTABAR/aT7AP-105055 $5.00

$~J8975 06/14/2016 MCCCEFI~.ING-726108 $5.U0

' 90p144. 06!17/2016 BAF2ATTABAF2ATT~i~-105055 $5.00

91620a 08l10/2Q16 MGCCEFILW~-726108 $x.00

E 916A79 08110/20'}6 MCGCEFILING-726108 $SAO
F.... ....................... .. . ....
+ 916498 _ _

.. .. . ... . ... ....
08/91/2016

. ........ ....... ..... .. .. ... ...... .. . r.. rr ... .. . ..... .... ............_
BARATTABARA7TAP-10~0~~

.... ..... .... . .. ..... ... ... ... ,. .
..r i. . _ .. $a.00 ,

918035 08!17/2016 BARATTAgARATTAP-105055 $5.00 {

919883 0~l22/2D'I6 MCCCEFII.fNG-726108 $5.b0

j ~J20199 0$12312016 BARATTAI3ARATTAP-105055
..... .. ... . ..... ....... .. :

55.00

j 921278 08/26/2D16 8A(~AITABARATTAP-105055 $5.00

~J21465 08/2612016 BARATi'ABRRATTAP-105055 $5,b0

926479 09113/2016 R/~RFITTARnRATTAP-105055 X5.00

f 927888 09/16/2016 BARAT'f'ABARAT7AP-106055 $5.00

928347 Q9/20l2016 AM~RICAN~XI~I;ESS-685906 "5,00

928585 09/20/2016
_.

AMGRIGANEXPR~SS-685906 $?.5.00 !
;.
9299 33 09/21!2016

._ _
BARATI"ABARAT7AP-105055

.. .
$5.00 !

t~
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.i

Cieaefpt Number Receipt date ~teceivecl Frarn payment /linounk ' ~

93p71Q
i !

Q9/271201G AMERICANEXPFtGSS-G85906 $5,00'
....

~ 931464
_ . .. . .
09!29(2016

....._...
MGGCEFILING-726108

... .. ..
X5.00

93II425 1 D/LO(2016 BARATTABARATTAP-105055 $5,00 i

': 93906 10/2~1/20~6 AM~R{GANEXt7R~S5-685906 "5.00 ~ ~

940615 90/27/2016

.... .. .....
AM~RICANEXPRESS-685906 $25A0

~J42883 11/Qgl2016 AM~RIGANEXPRE5S-685906 X6.00

943457 11l07/201~ AMGFtICANEXPRE.SS-685906 $5.00

948687 '(1/2312016 CURT4SDCONDt72123385 $5.00 w

948709 11/23/2016 CUftTISbCONDi72123365 $S.OQ ~ N~

~ ~J49928 11/30/201~i B,ARATTABARATTAP-1Q6055 $5,00' ~

95QQ76 19/30!2096 BARATTABA~2ATTAP-'105Q55 _ _ _ _ .$5.00
~ . ... .. ... .. . .. . . .. ...... ........ .... _ .. ... .. . .. ... _ . ..... .. .. ........ ... ... ...... ... _. .. ._.... ... .... ...._. . . ... ..... .._.. . ._ . .... . .. . . .... .. ~ t—a

950914 121D2/2Q16 .. AMERICAN~X!'}2ES5-8859Q6 $5,Oq N

552556 AMERICANEXPRE55-B$590~ $5,00

j 953015

..12/06/2016

12/08/2016 BARATTABARATTAf~..905055
. ... ... .. ..

~5A0 ~

953073 12/D8/Z0~6 6AR,~TTABARATTi~P-905055 $5.00:

954716 12114l2Q16 BFIRATT/~t3AFtA7TAP-105855 $5.00

954969 12!1512016 AM~RiGANEXPRESS-685906 $5,00 t

962892 01/17/2x17 MCCGEFILWG~726108 ,y,5.00

964473 01/20/2017 BARATTABARAT'TAP-905055 $5.00

964728 01/20/2017 BARATTABARR7TAP-705055 $5.00

970977
:.. .. . ... .......
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