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3URISDICTIONAL STATEMENT

The jurisdiction of this Court to hear the errors claimed by Appellant is proper pursuant

to MCR 7.203(B)(1). This is an Interlocutory Appeal from an order entered in the Macomb

County Circuit Court on June 19, 2017 denying Appellant's motion for summary disposition.

(Exhibit A, Exhibit B) All trial court proceedings have ben stayed pending resolution of this

appeal by order of the Court of Appeals.
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STATEMENT OF QUESTIONS INVOLVED

WHERE THE TRIAL COURT DENIED THE APPELLANT'S REQUEST FOR SUMMARY

DISPOSITION, WHERE THE ALLEGEDLY DANGEROUS CONDITION WAS OPEN AND

OBVIOUS AND WAS NOT EFFECTIVELY UNAVOIDABLE AND WHERE THE

APPELLANT DID NOT EXERCISE THE REQUISITE DEGREE OF POSSESSION AND

CONTROL NECESSARY TO BE HELD LIABLE UNDER A PREMISES LIABILITY

THEORY DID IT COMMIT REVERSABLE ERROR?

Defendant-Appellant responds: Yes

Plaintiff-Appellee responds: No

The trial court ruled: No
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STATEiVIENT OF FACTS

Appellee filed the underlying lawsuit against Appellant arising out of a slip and fall that

occurred on February 21, 2014. Michigan premises liability law is clear. When a condition is

open and obvious, summary disposition is warranted. In this matter, the condition that Appellee

alleges caused her fall, a slippery parking lot, was unquestionably open and obvious as Appellee

admitted under oath that she was able to observe the condition before and after her fall. Only in

select circumstances can an open and obvious condition survive summary disposition. The

situation that Appellee was confronted with does not fall under those circumstances as the

condition was not effectively unavoidable, as is clear from her testimony as well as the testimony

of co-workers. Furthermore, Appellee cannot sustain a claim against the Appellant as Appellant

did not possess or control the subject premises such that it can be held liable under a theory of

premises liability. As such, summary disposition was warranted based on the unequivocal

admissible evidence and binding case law. ~J

A. The ~ppellee's Fall ~m
The Appellee was a waitress working at Grand Dimitre's for ten years prior to the subject ~

d
incident. (Exhibit C, p. 19) She routinely parked in the back parking lot and was aware of the ~

condition of the parking lot for at least two months prior the incident. (Exhibit C. p. 42) ~

Specifically, Appellee testified she was aware that snow and ice "had been accumulating every ~

day for two months." (Exhibit C. p. 42) Indeed, she testified that although the snow would be ~
N
J

plowed, she did not see the cement of the parking lot during the wintery months. (Exhibit C, p. N
0

42) That said, the Appellee admitted she was personally aware that the parking lot could be J
-P

slippery as she had slipped in the same lot in the winter prior to this incident. (Exhibit C, p. 87) N

w
Even more telling, the Appellee was aware that another individual had fallen in the parking lot ~

'b

the day prior to her fall. (Exhibit C, p. 117)

1
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On February 21, 2014, the Appellee arrived for work at approximately 5:50 a.m. (Exhibit

C, p. 30) She saw another waitress' (Debra Bucic's) vehicle in the parking lot. (Exhibit C, pp.

31-32) The Appellee testified:

Q. Did you see the snow coming into the parking lot —

A. Yes.
Q. —on the —let me just finish the question. Did you see the snow

coming into the parking lot?

A. Yes.
Q. Did you know it might be slippery in the parking lot?

E1. Yes.

(Exhibit C, p. 32) Although she knew the parking lot might be slippery, the Appellee did not call

anyone as she got out of her vehicle to traverse the parking lot. (Exhibit C, p. 32) Furthermore,

although she knew the parking lot might be slippery and knew there was a front parking lot

available for use, she decided to exit her vehicle and walk across the lot she could see and

admittedly knew was dangerous. (Exhibit C, p. 34) Even more telling, Plaintiff ultimately called

a co-worker after her fall and requested that the co-worker open the front door of the restaurant '~d
~7

for her, something she could have easily done before her fall. (Exhibit C, pp. 46, 101) In fact, ~trJ

Appellee confirmed that she could see the icy condition across the whole parking lot when she m

d

fell. (Exhibit C, p. 35) ~

Following the Appellee's fall, her clothes were so wet (because she fell in the puddle that
n

Mr. Shkoukani described and discussed below) that she returned home to change her clothes. ~

(Exhibit C, p. 46) She then returned to work, parked in another spot, safely walked into the N

J
restaurant without incident, and completed her shift that day, as well as the following day. N

0

(Exhibit C, pp. 49-50) As such, it is clear that the slippery parking lot was not effectively J
-P

unavoidable as Appellee was able to effectively avoid the condition upon return to work. ~

w

b

2
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B. Lease Agreement with Grand Dimitre's

While Grand Dimitre's owner, Tom Shkoukani, denies that a written lease governed their

relationship with the Appellant, the deposition of Jim Sage confirms that the parties did agree to

its terms and the parties had referred to the agreement on several occasions. (Exhibit D, p. 52)

The terms of the subject lease agreement also confirm that the responsibility of the snow removal

and parking lot maintenance was Grand Dimitre's responsibility. (Exhibit E) Indeed it

specifically stated:

(b) The Tenant shall also, at its own cost and expense, put, keep,

replace and maintain in thorough repair and in good, clean, safe

and substantial order and condition and free from dirt, snow, ice,

rubbish and other obstructions or encumbrances, and to the

satisfaction of the Landlord, the driveways, sidewalks, parking

areas, yards, plantings, pavement, car stops, gutters and curbs in

front of and adjacent to the restaurant and, generally, the property

comprising the Premises.

(Exhibit E, 8b) Accordingly, Grand Dimitre's was responsible to maintain the premises "free

from dirt, snow, ice..." (Exhibit E) Any problem related to the condition of the premises was ~l~
n

the responsibility of Grand Dimitre's and accordingly, it assumed the duty to maintain the C

parking lot, including the snow removal. (Exhibit E) While Appellant negotiated the agreement d

with T&Js Landscaping to remove the snow, it did so to ensure that its tenants were complying ~

with their lease obligations. (Exhibit D, p. 53) Appellant cannot be held to have possessed and ~O

controlled the land, when Grand Dimitre's had the contractual duty to maintain all aspects of the ~.

N
property. J

N

PROCEDURAL HISTORY ~
J

The Appellant filed a motion for summary disposition pursuant to MCR 2.116(C)(10) in ~
N

the Macomb County Circuit Court on May 22, 2017. (Exhibit F) The Appellant argued in the w

motion that Appellee's claim was ban~ed by the open and obvious doctrine as recited in Lugo v ~

Kj
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Ameritech Corp, 464 Mich 512; 629 NW2d 384 (2001). Appellant further argued that the

condition was not effectively unavoidable as recited in Hoffner v Lcznctoe, 492 Mich 450, 468;

821 NW2d 88 (2012). Finally, Appellant requested summary disposition as Appellant did not

possess or control the subject premises such that it can be held liable under a theory of premises

liability.

The Appellee responded to Appellant's motion for summary disposition ignoring her

unequivocal testimony that she was able to see the slippery condition before her fall by

contending that the condition was not open and obvious due to low-light conditions and

erroneously claiming there was only one entrance to the building. Additionally, Appellee

claimed that Appellant was in control of the property so as to bring them under the theory of

premises liability.

On June 14, 2017, Appellant filed a reply brief in support of its motion for summary

disposition. (Exhibit G) In its reply brief, Appellant reminded the court of the unequivocal ~J
tr1

testimony of the Appellee regarding the open and obvious condition and noting the binding case ~

mlaw required summary disposition.
d

On June 19, 2017, the Circuit Court entertained oral arguments on the Appellant's motion ~'

for summary disposition. The Circuit Court denied the motion largely on the basis that the
n

condition was "effectively unavoidable." (Exhibit A; Exhibit B) To be sure, the Circuit Court ~

specifically held that the condition was indeed open and obvious but that the motion was denied ~
N
J

on the basis that the condition was "effectively unavoidable": o

THE COURT: She also testified that snow was never fully removed from J

the parking lot, that the removal process always left a coating of snow and ~
N

ice in the parking lot and it was unavoidable because it was the employee ~

parking lot. The Court has ruled. ~
b
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(Exhibit A) A copy of the lower Court's Register of Actions is attached as Exhibit H. Following

the Circuit Court's denial of the motion for summary disposition, an Application for Leave to

Appeal was granted in the Michigan Court of Appeals. (Exhibit I)

STANDARD OF REVIE~i'

This Court reviews a trial court's ruling on a motion for summary disposition de novo.

Insurance Comm'r v Aageson Thibo Agency, 226 Mich App 336; 573 NW2d 637 (1997). This

Court's review of legal questions is also de novo. Cardinal Mooney High School v Michigan

High School Athletic Assn, 437 Mich 75; 467 NW2d 21 (1991).

The standard of review regarding the trial court's treatment of a motion for summary

disposition based on MCR 2.116(C)(10) is well settled. Summary disposition is proper when

"[e]xcept as to the amount of damages, there is no genuine issue as to any material fact, and the

moving party is entitled to judgment as a matter of law." MCR 2.116(C)(10); MEEMIC Ins Co v

DTE Energy Co, 292 Mich App 278, 280; 807 NW2d 407 (2011). A motion for summary '~

disposition under MCR 2.116(C)(10) tests the factual support of a claim and the reviewing court ~

considers affidavits, pleadings, depositions, admissions, and documentary evidence filed in the m

d
action or submitted by the parties in the light most favorable to the nonmoving party. Smith v ~

Globe Life Ins Co, 460 446, 454; 597 N.W2d 28 (1999); Quinto v Cross &Peters Co, 451 Mich C~
O

358, 362; 547 NW2d 314 (1996). y

Further, under MCR 2.116 (G)(4), the adverse party to a Motion for Summary ~
N
J

Disposition requires the party to "not rest upon the mere allegations or denials of his or her N
0

pleadings but must, by affidavits or as otherwise provided in this rule, set forth the specific facts J
-P

showing that there is a genuine issue for trial." Further, the Supreme Court in Maiden v ~
w

Rozwoocl explained that "[t]he court rule plainly requires the adverse party to set forth specific ~
''d

5

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000410a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



facts at the time of the motion showing a genuine issue for trial." Maiden v Rozwood, 461 Mich

109, 121; 597 NW2d 817 (1999).

~RGU~i'iENT

I. THE TRIAL COURT ERRED `VHEN IT DENIED THE APPELLANTS'

REQUEST FOR SUl1'IMARY DISPOSITION

A. The Appellee's claims are barred by application of the open and obvious doctrine.

Appellee's cause of action is one based upon premises liability. The level of care owed

to a particular Appellee depends on her status on the land. For the purposes of this brief, and as

it did in the trial court, the Appellant concedes that Appellee was an invitee and that the

condition of the premises was as she testified.

An invitee is a person who enters the land of another on the invitation of the possessor for

the pecuniary benefit or commercial purposes of the invitor, which carries with it an implication

that reasonable care has been used to prepare the premises to make them safe. Bertrand v Alan

Ford, Inc., 449 Mich 606; 537 NW2d 185 (1995). ~
C~
m

An invitor is not an absolute insurer for the safety of an invitee. Bertrand v Alan Ford, C

Inc., 449 Mich 606; 537 NW2d 185 (1995), citing Quinlivan v The Great Atlantic &Pacific Tea d

Co., 395 Mich 244; 235 NW2d 732 (1975). In general, an invitor owes a duty to his invitees to ~

exercise reasonable care to protect them from an unreasonable risk of harm caused by a ~

dangerous condition on their land. Id. However this duty does not extend to require a warning ,~

or requirement protecting invitees from hazards that are open and obvious. Lugo v Ameritech J

N
Corp, 464 Mich 512; 629 NW2d 384 (2001). "Where the dangers are known to the invitee or are ~

J

so obvious that the invitee might reasonably be expected to discover them, an invitor owes no ~
N

duty to protect or warn the invitee unless he should anticipate the harm despite knowledge of it w

on behalf of the invitee." Ri~lc~le v McLouth Steel Prodzrcts, 440 Mich 85; 485 NW2d 676 ~

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals
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(1992). A duty to take reasonable precautions to protect invitees from an open and obvious

danger will arise only "if special aspects of the condition make even an open and obvious risk

unreasonably dangerous." Lugo, supra, at 517.

Special aspects impose liability for an open and obvious condition when the hazard is

"effectively unavoidable," so that there exists a "uniquely high likelihood of harm," or when the

condition "imposes an unreasonably high risk of severe harm." Id. at 518-519. Neither an

avoidable condition, nor a common condition is uniquely dangerous. Corey v Davenport

College of Business (on remand), 251 Mich App 1, 8-9; 649 NW2d 392 (2002).

This Court has held "as a matter of law that, by its very nature, asnow-covered surface

presents an open and obvious danger because of the high probability that it may be slippery."

T~erveris v Hartfield Lanes, 271 Mich App 61, 67; 718 NW2d 382 (2006). Routinely, our

appellate courts have held that snow covered areas are not special aspects creating a "uniquely

high likelihood of harm." Lugo, supra, at 518-519. For example, this Court has held that a layer ~

of snow on a sidewalk did not constitute a unique danger that created a "risk of death or severe m

injury," Joyce v Rubin, 249 Mich App 231, 243; 642 NW2d 360 (2002), as well as found that ice m

d

coated stairs also did not give rise to such a condition. Corey, supra. Very clearly, Michigan ~

courts have routinely held that snow and ice do not constitute unique dangers that constitute a C~
O

risk of death or severe injury. ~

Further, a parking lot that is completely covered in ice is not, alone, an effectively N

J
unavoidable condition. BccYch v Ryder Trcensp Services, unpublished Michigan Court of Appeals N

0

decision decided October 20, 2016 (docket no. 327914) (Exhibit J) To be effectively J
-P

unavoidable, "a hazard must be unavoidable or inescapable in effect or for all practical ~

w

purposes." Hoffiiei^ v Lc~nctoe, 492 Mich 450, 468; 821 NW2d 88 (2012). [emphasis added] ~
b
C

7
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"The mere fact that an Appellee's employment might involve facing an open and obvious hazard

does not make the open and obvious hazard effectively unavoidable." BTrllard v Oakwood

Annapolis Hosp, 308 Mich App 403; 864 NW2d 591 (2014). The Michigan Supreme Court

has made this point clear when it ruled "exceptions to the open and obvious doctrine are

narrow and designed to permit liability for such dangers only in limited, extreme

situations." [emphasis added] Hoffner, supra, at 472. The Hoffner Court directly opined that:

An "effectively unavoidable" hazard must truly be, for all

practical purposes, one that a person is required to confront

under the circumstances. ~ general interest in using, or even a

contractual right to use, a business's services simply does not

equate with a compulsion to confront a hazard.

Id. at 472-473. [emphasis added]

This Court in Bullard recognized that an electrician was not compelled to confront an icy

ladder to perform maintenance on a roof generator while in the course of his employment.

Indeed, the Court ruled that the trial court erred in finding a question of fact on the issue when

the plaintiff "consciously decided to put himself in a position where he would face the ice." m

Bullard, supra, at 413. The Court, in binding precedent, ruled that because the plaintiff could m
d

have informed his employer of the condition, waited until the weather improved, turned back ~

after realizing it was icy, or otherwise sought assistance, the trial court should have granted n

summary disposition in favor of the Defendant. Id. The Court further determined that that the ~

trial court erred in finding the ice to be "effectively unavoidable as part of [the plaintiff's] job" N

J
and the plaintiff could have informed his employer of the ice prior to confronting the hazardous N

0

condition. Id. ~
-P

While it is anticipated that the Appellee will cite Attnla v Orczctt, 306 Mich App 502; 857 N
w

NW2d 275 (2014) in support of her position that the effectively unavoidable doctrine applies in ~
b
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this case, it is important to note that the Attalc~ Court explicitly did not make any ruling as to

whether the icy conditions in the parking lot was effectively unavoidable. Simply, this Court

held that because the defendant had failed to argue that that the condition was not effectively

unavoidable, the defendant waived the issue. Id. at 507. Indeed, other Michigan appellate

decisions with far more similar facts have actually evaluated the applicability of the effectively

unavoidable exception and ruled that it does not apply in situations such as the instant matter, as

summarized below.

Even viewing the facts in the light most favorable to the Appellee, this case is

indistinguishable from Burch v Ryder Trcznsp Services, unpublished Michigan Court of Appeals

decision decided October 20, 2016 (docket no. 327914) (Exhibit J). In Barch, the plaintiff was

scheduled to make a delivery within the scope of his employment. The plaintiff alleged that the

parking lot was covered in a light snow and knew that it was "icy underneath." The plaintiff,

however, stated that there was no clear path across the lot and after walking approximately 10 ~d
t~

yards, he fell, injuring his shoulder. m

This Court held that the trial court did not err in determining that the "effectively ~
d

unavoidable" doctrine did not apply: ~

In this case, Barch failed to provide support for his assertion

that he could not have parked his truck in any other location to ~

avoid the hazard. To the contrary, Barch testified at his ~

deposition that, as he was leaving the facility, he parked his truck ,~

near where the cars parked for the office. Barch was not N

physically trapped. Additionally, there was evidence that Barch ~

had a cellular telephone in his possession and could have either N

called Rvder to report the conditions, see Bullard, 308 1~Iich ~

App at 413, or called the office to make other arrangements.... ~
-P

I~. [emphasis added] ~
w

~d
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Another indistinguishable case is Walden v St John the Evangelist Parisl2, unpublished

Court of Appeals decision decided September 27, 2011 (docket no. 298178), cent. denied 491

Mich 913 (2012) (Exhibit K). In Welder, the plaintiff slipped and fell in a parking lot. She

broke her ankle and the trial court granted summary disposition in favor of the defendant. This

Court affirmed the trial court's decision holding:

This case merely involved a slippery parking lot in winter.

Although plaintiff claims that she had no choice but to cross the

slippery parking lot to enter the building, Plaintiff presented no

evidence that the condition and surrounding circumstances gave

rise to a uniquely high likelihood of harm or that it was an

unavoidable risk. Plaintiff could have parked in a different spot

and used a different entrance. Other bingo helpers and

participants parked in the rear parking lot and used the rear

entrance. In addition, Charlene Hamper, the bingo chairperson,

testified that there were spots of ice in the rear area, not that it was

completely ice covered. Also, after Plaintiff fell, she dot up and

walked into the building, evidently avoiding any other slippery

spots•

Id. at 2. [emphasis added]

Recently, in Garsoff v. Dickerson, unpublished Court of Appeals decision decided

October 24, 2017 (docket no. 333132) (2017), this Court once again found that snow and ice on a

Michigan wintry day is open and obvious as well as not uniquely dangerous. (Exhibit L) In

Garsoff, the plaintiff slipped and fell on ice in February 2014 that he claimed he did not see prior

to his fall. The Court of Appeals, in reversing the denial of summary disposition, held, "ice is

considered a common occurrence in Michigan and is not considered a uniquely dangerous hazard

and it does not fall within the special aspect exception to the open-and-obvious doctrine." Id. at

~~

As highlighted above, even taking Appellee's account as true, the Appellee knew that the

parking lot was slippery and saw the ice and snow for months before the incident and on the day

.~J
C~

~-,

d
~'

O

N
J
N
O

J
-P
N

w

b
G.
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of the incident and knew individuals had fallen previously due to the icy conditions. (Exhibit C,

p. 32) She had a cell phone and could have called to report the slippery conditions prior to

getting out of her car, as she did so after her fall occurred. (Exhibit C, p. 46) She could have

parked in the front lot -where the owners of Grand Dimitre's salted the sidewalks and where

chef, Robert Spear, parked. (Exhibit C, pp. 34, 40) After the Appellee fell, she was able to

traverse the parking lot and reach the front door. (Exhibit C, p. 46) Both Debra Buck and

Robert Spear were able to walk across the parking lot and gain entrance to the building

without issue. (Exhibit C, pp. 34-35) After the Appellee's fall, she went home to change and

was able to park in another location, where she did not fall when re-entering the building.

(Exhibit C, p. 46)

As such, this matter is identical to Walder, Barch and Gczrsoff. Plaintiff knew the

condition existed, knew it was potentially dangerous, and could have avoided the condition but

failed to do so. As such, Appellee's claims should have been dismissed as a matter of law.

C. Appellant did not exercise the requisite degree of possession and control m

necessary to be held liable under a premises liability theory. C

While Appellant was the premises owner at the time of the Appellee's alleged injury, it d

did not exercise the requisite degree of possession and control to be held liable under a premises ~

liability theory. Indeed, "premises liability is conditioned upon the presence of both possession ~

and control over the land." Merritt v Nickelson, 407 Mich 544, 552; 287 NW2d 175 (1980). A ,~

N
possessor is: J

N
(a) a person who is in occupation of the land with intent to control ~

it or ~
(b) a person who has been in occupation of land with intent to ~

control it, if no other person has subsequently occupied it with ~

intent to control it, or w
(c) a person who is entitled to immediate occupation of the land, if ~

no other person is in possession under Clauses (a) and (b) ~

11
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Id. Furthermore, "[o]wnership alone is not diapositive. Possession and control are certainly

incidents of title ownership, but these possessory rights can be ̀ loaned' to another, thereby

conferring the duty to make the premises safe while simultaneously absolving oneself of

responsibility." Id. at 552-553. It is only "appropriate to impose liability on the person who

created the dangerous condition or who had knowledge of and was in a position to eliminate the

dangerous condition." Kubczali v Chemical Banlz &Trust Co, 456 Mich 653, 662; 575 NW2d

745 (1998).

In this case, Grand Dimitre's was the possessor of the premises in question. Indeed, Jim

Sage testified:

Q. With regard to the parking lot itself, right by Grand Dimitri's,
who would use that parking lot?
A. Grand Dimitri's customers and employees.
Q. You wouldn't use that parking lot, would you?
A. No.

(Exhibit D, p. 54). The Appellee, herself, testified that both the front and back Grand Dimitre's

lots were used only for Grand Dimitre's employees and customers. (Exhibit C, p. 40-41).

While Mr. Shkoukani did not believe a written lease governed his relationship with

Sage's, Grand Dimitre's is technically a holdover tenant. When a tenant holds over, "the law

implies a continuance of the tenancy on the same terms and subject to the same conditions." Bay

Co v Northeastern Michigan Fair Assn, 296 Mich. 634, 640-641; 296 NW2d 707 (1941). The

terms of a holdover tenant may be determined by inquiring into the terms of the original lease.

Glocksine v Mczlleclz 372 Mich 115, 120-121; 125 NW2d 298 (1963). Accordingly, the

provisions highlighted above that requires Grand Dimitre's to care for the parking lot and

remove ice and snow from the premises is a clear indication that Grand Dimitre's assumed sole

C~
t~
C
m
d
d

C~
O
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J
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J
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W

b
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possession and control over the parking lot and would be the "possessor" of purposes of

premises liability. (Exhibit E)

CONCLUSION AND RELIEF REQUESTED

In this matter, the condition that Appellee alleges caused her fall, a slippery parking lot,

was unquestionably open and obvious and was unquestionably avoidable. As her, her claim

should not have survived summary disposition as Michigan premises liability law clearly

warrants a dismissal of this claim. Additionally, Appellee cannot sustain a claim against the

Appellant as Appellant did not possess or control the subject premises such that it can be held

liable under a theory of premises liability. As such, summary disposition was warranted based on

the unequivocal admissible evidence and binding case law.

WHEREFORE, the Appellant-Defendant, SAGE'S INVESTMENT GROUP, LLC,

respectfully requests that this Honorable Court reverse the Order Denying its Motion for

Summary Disposition, and award such other relief that this Court deems appropriate and just

under the circumstances.

Dated: November 27, 2017

SEGAL MCCAMBRIDGE SINGER & MAHONEY

By /s/ Stephanie B. Burnstein
DAVID J. YATES (P49405)
ERIC P. CONK (P64500)
STEPHANIE B. BURNSTEIN (P78800)
Attorneys for Appellant -Defendant
39475 Thirteen Mile Road, Suite 203
Novi, MI 48377
(248) 994-0060
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STATE OF MICHIGAN

TN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LTVTNGS,

Plaintiff,

vs. Case No. 16-1819-NZ

SAGE'S INVESTMENT GROUP,LLC, a Michigan limited

liability company, T & J LANDSCAPING & snow removal,

Inc.:, a Michigan Corporation and GRAND DIMITRE'S OF

EASTPOINTE FAMILY DINING, a Michigan Corporation,

Defendants.

PROCEEQINGS

BEFORE THE HONORABLE EDWARD A. SERVTTTO, JR., JUDGE

Mount Clemens, Michigan - June 19, 2017

APPEARANCES:

For the Plaintiff: CHRISTOPHER R. BARATTA
120 Market St.
Mt. Clemens, MT 48043
58 6-4 69-1111

For the Defendant: MARK W. STETNER
39475 Thirteen Mile Road, Ste. 203

Novi, Mx 48377
248-994-0.060

MARY T. NADER-CIMINI, CSR-2643
Official Court Reporter
40 North Main Street

Mount Clemens, MI 48093
(586) 469-5356
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Mount Clemens, Michigan

June 19, 2017

At about 9:17 a.m.

THE COURT: Livings versus Sage's Investment

Group.

MR. BARATTA: Chris Barratt for plaintiff.

MR. STEINER: Mike Steiner on behalf of

Sage's Investment.

', THE COURT: A11 right. You had a slip and

fall, is that what we have?

MR. STEINER: That's correct. This is a

premises liability action arising out of a February

II 2014 slip and fall incident that occurred in a parking

lot at Grand Dimitre's Family Dining. The slip and

!~ file occurred in the early morning of the plaintiff as

a waitress at that location.

THE COURT: Right. Didn't she park -- this

was designated parking for the staff in this area.

MR. STETNER: According to her, it's

designated parking for the staff.

THE COURT: Wasn't it also to the gentleman

who opened the dooms who allowed her entry after she

had fallen.

MR. STEINER: Debra Buck testified that she
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also parked in the back. However, Chef Robert Spear

(ph) parked in the front. Tt's also noteworthy that

while she parked her car in the -back she did enter the

premises in the front when she called Debra Buck after

her fiall, so she did have access to the front door.

THE COURT: She had access to the front door

but that was not, according to her, and it's a factual

issue, permissible parking for employees. It's a

question of fact for the jury.

MR. STEINER: Okay.

THE COURT: The other issue that you

presented to the Court was whether or not this was

ownership and occupancy or control -- possession and

control by defendant. Plaintiff points out that there

was a contract informally for all of the Sage's

property group can including this property and the

relationship between Sage -.- T'm sorry -- T & J

Landscaping was independent of the Grand Dimitre's

dining facility and but rather between Sage T & J.

MR. STEINER: That's true, and we would argue

that the contract between T & J and ultimately,

whether you classified it as Sage's or Grand

Dimitre's, was done on behalf of Grand Dimitre's

through the contractual requirement in the lease.

THE COURT: The lease was, what, 2004?
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MR. STEINER: That's correct.

MR. BARATTA: Yes, your Honor.

THE COURT: My recollection, hadn't been

renewed. Dimitre's didn't assume the responsibility.

All they did is put salt on the sidewalk at the

entrance what they considered their responsibility.

The motion is denied. There is a factual basis to

support a claim.

MR. STEINER: May I?

THE COURT: You want to supplement the

record, go ahead.

MR. STEINER: I would argue even in the back

parking lot was designated parking as plaintiff points

out on page three of her brief. She indicates i~ was

water and ice near a drain that she walked in that

caused her fall. There were other employees, Debra

Buck, namely who parked away from that drain as per

the testimony of Tom Shakani (ph). The whole back

parking lot was not near this drain.

With regard to the lighting conditions, the

Ragnoli (ph) case, the Supreme Court order indicates

that while lighting conditions do not make black ice

patches open and obvious, given that there are

recognitions of winter weather conditions. In this

case the plaintiff testified that she was aware there
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was snow on the ground, there was ice on the ground

and it was slippery.

THE COURT: She also testified that snow was

never fully removed from the parking lot, that the

removal process always left a coating of snow and ice

in the parking lot and it was unavoidable because it

was the employee parking lot. The Court has ruled.

MR. STEINER: Thank you.

MR. BARATTA: Judge, T'll rely on my brief

and thank you.

THE COURT: Very we11.

(Proceedings concluded at 9:22 a.m.)
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CERTIFICATION

STATE OF MICHIGAN )
SS

COUNTY OF MACOMB )

T, Mary T. Nader-Cimini, Official Court

Reporter of the Sixteenth Judicial Circuit, State of

Michigan, do hereby certify that the foregoing pages

comprise a full, true and correct transcript taken in

the matter of Donna Livings versus Sage's Investment

Group, LLC, et al, Case Number 16-1819-NI, on June 19,

2017.

/s/ Mary T. Nader-Cimini, CSR-2643

Official Court Reporter

Date: July 12, 2017
Mount Clemens, Michigan

r~
'.~1
C~

d
Q''

n
O

N
J
N
O
r--+
J

-P
N

w

b
G

MARY T. NADER-CIMINI, CS,R-2643

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000427a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



R
E
C
E
I
V
E
D
 b
y
 M
C
O
A
 11/27/2017 4:29:42 P

M

~
~

RECEIV
ED

 by
 M

C
O

A
 11/27/2017

 4:29:42
 PM

S<wpnhj

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000428a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



STATE of IVIICIiIGAN 
Case Na.

COUNTY OF MAC~NiB QRDER
76~h JUp1CIAL CiRCUlT COURT 16-18x9-NY

DorrN,A. r~zvxNGs
vs

SAGS 1NV~S'Z'M~NT GROUP,

PLC

At a session ofi the Court, held on

Flttorney: CI-IRIS BARATTA P~# 51293

Attorney: MARK ST~XNER P# 78817

June 19, 2017

COURT ON MOTION FOR S'C7IvZMATtY

ORgE{2 OF DZST'OSIT'TON
'~ Titie of Order

IT IS OC2DEitED;

I'Z' YS ~IEIi~BY OS~T~E~2ED THAT DLF~NAANT'S IvZOTZON NOR S~(TMMARY 
DISPOSITION XS DENTED

~'OR TIE ~2.~ASONS STATED ON THE RECORD.

T~iIS XS NOT A F1N'AL ORDER ANll DOES NOT CLOSE THE CASE.

~~WAN~7 A, S~pV~7Tp
~~~'~

JUN x 9 2017

Ap~Sroved as to fo~m and substance by:

~ L,~-----:.

Signature of attorney for plaintiff

Plaintiffs)

Defendants)

tai

d

n
O

r~ ̀ ~at~~ coa~vK
ARENA.3F~N,gNAEH, C0t1NTY OC1.~RK N

B ' ~.l~Y't...-~ttt-~.~,,~,,rr#2t ------~
HON.EC?WA i~:'rt!~'t~f-t`.4c~_Cr~~'a~1TJUDGE '—~J

w

Signature of at~oThey for defendant

C~

C
m
d

C~
O

~-+

N
J
N
O

J

N

-P
N
""d

(sias~o~)

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000429a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



R
E
C
E
I
V
E
D
 b
y
 M
C
O
A
 11/27/2017 4:29:46 P

M
RECEIV

ED
 by

 M
CO

A
 11/27/2017

 4:29:46
 PM

S
i

a?sH

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000430a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



Donna Livings

2/22/2017

Page 1

1 STATE OF MICHIGAN

2 IN THE CIRCUIT COURT FOR 'PHE COUNTX OF MACOMB
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Paye 5

i Mt. Clemens, Michigan

2 Wednesday, February 22, 2017

3 About 2:A5 p.m. ~J

~ DONNA LIVINGS,

5 having first been duly sworn, was examined and testified on m

6 her oath as follows; H
~.J7

MR. STEINER: Could you please s1a1e your ~,

e namo for the record? ~

9 7hIE WITNESS: Donna Ann Livings,

io MR, STEINER: Lel lho record reflect that

i~ Ihis is the discovery deposAlon of Donna Livings taken O

i z pursuant to Notice and io be used for all purposes

is under tha Michigan Court Rules and Michigan Rules of

~ 9 Cvidence. ~

~5 EXAMINATION BY Mt2, 5"I'EINER: ~
Q

~ 6 Q. Ms. Livings, my namo is Mark Steiner. We meet briefly ~

~ ~ before we went oh the record here, i represent Sage p

x9 Investment Group, a company That you sued as a result ~`

>> of an incident That 1 believe occurred February 21 s1,

~70 2014. Have you ever had your deposition taken before?
W

~~ A. No. ~,

z~ Q. Well, I'm sure your ~Ilomey has cone over it with you,

~3 but I'm Jusl doing to go over for llie record a coupio Q~

~ ~+ ground rules with you. First, iPs important to keep ~j

all of your answers verbal. As you probably are aware,

~ - hransonreporliri9.com 2 (Pages ~ t0 J

e.~ ., .~„~,.,e..._,.,~,.,~ 31?-5fi7-11900
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there's a court reporter laking down everything that

you and I say. Il wtll be transcribed on a sheet of

paper, so (1's Irnportanl Thal you don't nod your head,

shrug your shoulders, things liko that, In the same

ve(n, iPs i~nportanl io watt to answer your quest(ons

or Ihce quo^,Ilons That I ask you until after 1'vo

completed the full question and 1haPs simply to keep

the record clear, loo.

Another rule is this Isn't a c~amo to test

your memory. ]f you don't know something, it's okay.

Don't guess. If you don't know something, you can Jusl

say, "I don't know." That's a per(ecllyacceptable

answer.

I'rn going to assume the questions or I'm

going to assume that you understood the questions that

~ ask you If you respond. I'll assume that you

answered Them truthfully an@ accurately to the bust of

your knowledge. Is that fair?

Yes.

Okay. If you need a break al any tlnta, just let us

know and again, this isn't an endurance contest, so if

you need a bveak, just let us know. Have you taken any

medication today that would affect your abfllly to

answer irulhiully or honestlyt

Yes.

A.

Q.

A.

Page II

~ MR. 8ARA7TA: Do you usually lake them

morning, noon and niyhl?

l'h1EWITNESS: Correct, everyeighlhours.

4 MR. BARATTA: Dut the last tlme was this

5 morning?

6 ThIE WITNESS: Yes.

~ MR. BAWI7TA: Thank you.

e MC1. GA6EL: Thank you.

9 BY MR, STEINER:

~~ Q. WhAt is your present address?

11 A. 27059 Pinewood Street, Roseville, Michigan, 4£3066.

x2 Q. And how long have you lived there?

i~ A. Seven years.

x9 Q. Where d(d you live piror to IBat?

1 s A. I can't remember the House number, but Raymond, St.

~ ~ Clair Shores, Michigan, 48082.

1~ Q, And do you remember how long you lived at 1ha1 Raymond

~e Street address?

19 A. Approximately 10 years.

z0 Q. po you rememGer where you lived before that?

21 A. Detroit,

z2 Q. po you remember the street --

2' A. No, actually, I'll correct myself on that. I lived on

21 Lltlle Mack, 28100 Lillie Mack, SI. Clair Shores,

zs 4ti087.

Yage 7
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Q.

A.

Q.

A.

Q.

And what medication is that?

I take Norco.

goes that affect your abillly to tell tho truth at all?

No.

So you would be able to Truthfully and honestly answer

the questions I osk yau7

Correct.

MR. GABEL: May I ask you a question? Did

you take Norco close to the testimony today so That

your perception is a Illtle off right noW7

THE WITNESS: Na.

MR. BARA~( 1'A: Let ma ask her a question.

When was the Iasi time you took Norco? Tliis

momfng?

THE WETNESS: Yes.

MR. BARATTA: What lime about?

'fHE WITNESS: About 9:00 o'clock.

MR. F3ARATTA: And what strength was it if you

know?

THE W ITNLSS: 10/325.

MR. f3ARATTA: Okay. Do you take those every

day?

A.

THE WITNESS: Yes.

MR. BARATTA: All right. I low many a day?

THE WITNESS: Three. Tlvee limes.

Page 9

1 Q. And how long did you live there?

2 A. Two years.

3 Q, Did you live in Delroll before that?

rt A. Yes.

5 Q. Do you remember the street address for that?

~ A. The house number, no. Payton, and That was Detroit,

'+ Michigan. I don't remember the zip cede. 6.

v Q. And do you remember how tong you lived there? ~,'

9 A. 10 years.

~o Q. Okay. At That Pinewood Street home, do you own That

ii home? O

i2 A. No.

i3 Q, Do you rent that home?

Ji Q A. Yes.

is Q. Who do you rent that from? ~

~ ~ A, Fairway Rentals. N

i ~ (1. Oo you Know how much your rent payment is? O

~e A. 750. ~̀
~

i ~ Q. Do you own any real properly? ~

2~ A. No. My car. W

Zi Q. Who do you live with at the Pinewood Street home? w..~

z2 A. Just me.

2j Q. ICs my understanding That you have gone by a couple 01

2~ previous names, Donna Lasko, Donna --

25 A. Czerniawski_

1b~
G~__,

5
'~ t .~ hansonroporfin~.coirr -3 l P~ y e ~ 6 'C o 9)

,,,,. ,,, 373-567-0700
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Page 1f)

4. And Donna McMillan, is That righl7

A. Yes.

Q. Have you gone by any other name?

A. No.

p. Is your dale of birth May 2nd, 1fl60?

A. Il is.

Q. Were you born in London, England?

A. I was.

Q. And when did you move to the United Stales?

R. February of 1974.

Q. May 1 ask what brought you to the United States?

A. My parents. My father, his job brought him here.

Q. And what's your Social Security mm~ber? I'd ask just

chat the last four digits appear on the record for your

pr(vacy.

MR. BARATTA: Why don't we take ii ale off.

Is Thal okay?

MR. STEINER: That's tine. I think 11's in

the Answers to Interrogatories anyway. I probably have

it, so I just want to confirm.

MR. DARAl7A' Let's go off the record.

(piscussion off the record.}

MR. STEINER: Wall go back on the record.

BY MR. STEINER:

Q. IPs my understanding that you've been married four

Page 7.1
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times; is chat right?

A. Yes.

Q. Was your first husband Mark Lasko?

A. He was.

Q. And was lhAt from 1978 to 79807

A. Yes.

Q. Was your second husband Hay Czerniawski7

A. Yos.

q. I'm probably pronouncing that wrong. That was from

1~J83to1986?

A. Yes.

Q. And then were you next married to Mujo --

A. Mujo.

p. Mujo Duzdoraj?

A. Yeah. Mujo Buzdoraj.

Q. Was that from 19f1~J l0 1990?

A. Yes.

Q. And then Timothy McMillan?

A. Yes.

Q. And is Thal from 199f to 799?

q, Yes.

Q. Do any of your previous husbands owe you any spousal

support?

A. No.

Q. What about child siipporl?

Page 12

1 A. Nn.

z W. Do you leave children?

~ A. I do.

~ Q. How many do yqu have?

A. Three.

6 Q. What are Their names?

~ A. Michael is my oldest, Steven is my middle son and

8 Matthew Is my youngest.

9 Q. When was Michael born?

to Fl. 1977.

li Q. When was Steven bom?

iz A. 1983.

is Q. And when was Matthew born?

i9 A. 998 .

15 Q, Are they all financially Independent?

1 s A. Of me?

1~ Q. Correct.

1 B A. Yes.

x9 Q. Do you have any grandchildren?

~u A, I do.

2 i Q. plow many do you have?

22 A. Nine.

2~ Q. Do any Ilve in the area?

29 A. They all live in iha area.

z5 Q. Do you see them regularly?

Page 13

1 A. 1 do.

z Q. About how often <io you sea sham?

A. My oldest son's family, Two, Ihree times a week. My

Q youngestson,lacivailybaby-silmyyoungeslgrandson,

5 so 1 sea him every day and my middle son, a couple

~ limes, you know, like every couple of months I see the

~ twins.

o Q. Are you currently financially dependent on anyone?

9 A. No.

lu Q, Is anyone currently financially dependent on you?

11 A, No.

~ j Q. Do you have any social media accounts like Facebook,

~ ~ Twitter, Instagram, anylhing like that?

i~ A, Ihave Facebook.

I~ Q. Did you ever post anylhinc~ rer~arding phis incident on

~ ~ Facebook?

~ ~~ A. fhave.

~ ~~ Cl. Do you recall what That was?

~ y A. Originalty when I fell obviously, something to the

?~ effect of fell 2f work today, you know, my back hurls,

7 ~ having to go to Concentra, probably months later

~a something to the el(ecl of Workmen's Comp dropping me

'~ and refusing to pay my medico) anymore and whenever

'̂ 1've had my surgeries, I've posted Thal, surgery on

=5 Wednesday, Hopefully everylhin~ goes well, Thal kind of

9 (Pages 10 to J.3)
~~e - hansonrepalin~.rom
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Page 7.9

thing,

Q. You havon't cleleled anylhiny o(I your Facehook, rigbl?

A. No, sir.

Q. So iPs atl there?

A. Yes, it is.

(~, I lava you ever been convicted of any crimes?

A. Yes.

Q. What crimes are those?

A. Retail fraud.

Q. Anything else?

A. 1 also have a domostic violence.

MR. BARATTA: Just for the record, the reiall

fraud was In 2000.

MR. GAE3EL: Was there an incarceration that

ended aI a certain point in tVme?

MF2. BARATI'n: No, it was probation out of

St. Clair Shores Distrlcf Court.

MR. GAEIEL: Do you know when that was

terminated?

MR. 6ARA'I'TA: Probably within one year

fotlowiny the gullry pled in approximately 2000.

MR. GABEL: Does that sound correct, ma'am?

TFIE WITNESS: Yes.

MR, GABEL: Thank you very much.

MR. BARA77A: I'll just object to relevance.

Page 15

BY MR. STAINER;

Q. And when was the domestic violence ctiargo?

A. September; the last waek of September of 2010.

Q. Do you know if that was a felony or misdemeanor?

A. I have no idea.

Q. Do you recall what court that was Through?

A. St. Clair Shores.

Q. As a result of either of those, did you owe any money?

A. The domestic violence, I was ordered to go to anger

manac~emenl which I Iiad to pay a fee for. I had to pay

a monthly amount to my reporting probation officer and

1 had my court costs for my attorney and I was ordered

to drug test whenever my color came up.

Q. Wilts reyard io the retail fraud, do you know what

company that --

A. II Nres from Duriin~ton Coal Factory.

MR. BARA7'fA: If you91 just give me a

continuing objection on relevance and also, the fact

that iCs almost 17 years old al this point anJ I don t

think ifs admissible for purposes of Trial. You can

ask away.

MR. STEINEF2: ThaCs fine.

MF2. GABEI_: I have no problr_m with Thai.

BY MR, STEINER:

Q. hlave you ever trealeJ (or alcohol or substance abuse?

Page 16

i A. No.

Q, pid you graduaio from high school?

A. 1 ~r~duated 10 years late.

g MR. BARATTA: If you have to c~et up and

5 stretch, do It

~ THL W ITNESS: Yeah, l'm Just moving around,

~ I(i have to sit In one posilfon too long, it cots

sticky.

A MR. [)ARATTA: Pm sorry to intorropt. Go

is ahead.

11 SY MR. STEIN~R:

1z Q. So you ~rier~fioned you ~radualed 10 years tale. Did you

13 complete a GEp?

19 A. No, I have a diploma. f went to nlghlschool.

15 actually graduated wllh honors for IhaL

16 q, qil right. My records indicato that you went to Easl

1'+ Detroit High School for soma period. Is That right?

1e n. Correct.

i~ Q. When did yotl start East DetYoil High School If you

20 know?

zx A. '75 I want to say.

22 Q. And when did you leave?

z3 A. Actually, you know what, Il was probably a year later.

24 1 was pregnant and they would hot allow ma to cont(nue

~5 SCIl00I.

Page 17

1 Q. What grade were you In if you know?

2 A. I was In my 111h grade doing info my senior year.

3 Q. Then you mentioned 10 years later, you completed a ~ j

night program?

A. Ves, 1~J78, l yraduated from Mount Clemens Higli School

b f1dU~t ~UC8~1011.

~ D. pfd you say'r8?

e A. 1'ro s0lry. '87. Because I was supposed to graduate

~ '77 and I acWally graduated'87. r~

to Q. Okay. Did you over attand college or arty secretarial

~i school?

n. Na. ~

1 ~ Q, po you have any degrees or certificates In any other

area of sWd~R ~

is A. No. ~
O

16 q, pid you ever serve in the miliiaiy? N

i'~ A. No. p

~ ~ Q. Are you currently employed? ~"~

~19 A. No.

2° 4 When was the last lime you were employe J?

r~ A. February 22nd, 201 A. ~

2~ Q. Are you curreMfy looking for a job?

~.z A. No. ~J1

24 Q. Have you looked for a job since February 2Jnd, 2014?

zs A. No.

fi r,

~ - - .~ h~nsonreporling. cvm 
5 (Pd q e S 1 ~J t O 17 )
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Q. Have you applied for Soci21 Security Disability?

A. Yes.

Q. Were you granted Social Security Disablliry?

A, Yes.

Q. When did you apply?

A. October 2014,

Q. Wora you grantod Social Security Disability the first

lime you applied?

A. I was.

Q. Dld you hire an attorney?

A, I did.

Q. Do you recall who that attorney was?

A. Randall Mansour.

Q. You montloneJ you applfad in October 7014. When were

those benetils granted If you know?

A. Febfuary2015,

Q. What tnJury did you claim?

A. My back.

Q, Do you know what physician dfac~nosed your back problem

such that you were able to get 5oclal Security

DlsabNllyl

A. Marlin f<ornblum.

Q. pid you ever apply for unemployment beneffls?

A. Yes,

Q. When have you applied for unemployment bonelils?

Page 19
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A. When I was terminated from Burlington Coat Factory.

Q. When was that?

A. 2000.

Q. Oh. I'm sorry, l thought you wero --was Grand

Dimilre's the last place you worked?

A. Yes.

Q. Do you recall what years you worked al Grand Dlmitre's?

A. 10 years.

Q. So 10 yeare prior to 2014?

A. Yes.

Q. So approximately 2004?

A. Yes. It mie~ht even be 11 yoars.

Q. What was your wage there?

MR. DARATTA: When she left?

MR. STEINER: Right.

THF. Wf'I'NESS; $2.90 an hour plus tips.

BY MR. STEINER:

Q. Do you know how much you made in ?.013? If you need io

app~oxlmate, you can,

MR. BA1tATTA: I(you don't know, yov Jon't

know. They can get your tax relums.

T{ IE WITNL:SS: Yeah, I -- approximately

X11,000.

BY MR. ST[INER:

Q. What about 2017?

Page: 2.0

i A, The same. i ~riean my wade stayed the same.

Z Q. Okay. How many hours per week would you work at Grand

3 Dimilre's7

•~ A. Depended, i did have a set schedule, but beczuse I was

5 an opening server, when the lunch trowel would he done,

~ i got to go home.

Q. Some records Indicate dial yuu worked approximately 30

~ hours per week. Is That about right?

9 f1. COf(BC~,

io Q, Were you an opening server for the entire limo you

a ~ worked at Grand Uimitre's?

lz A. No.

~ 3 Q, Clow long were you an opening server?

19 A. Seven years approximately.

is q, What were you be(ofe you were an opening server?

36 A, Afternoons, nights. Il was a seniority Ihfng.

worked my way up the ladder.

le q. So opening server was considered a desirable posHfon?

79 A. Absolutely.

Zo Q. And what were your general Job dutias7

zi /1. Server, cashier, bi~sser, Janitor, v/nateverwas

~~ required.

~~ Q. Dld it require a certain amount of ability to lift

2~ heavy things?

25 A. Correct

Page 21

1 Q. Qid you ever try to go back to work at Grand Dimitre's?

z A. No.

Q. Did any doctor tell you Ihal you could go back? lZ'1

9 A. No.

5 Q. Did any doctor tell you that you could not go back?

~ A. Yes.

~ Q. Whiclidoclorisihai? ~„

8 A. The lirsl one was Ur. Valentine I believe his name was, ~'

9 He was the inillal doctor ~t Concentra. Tha ne~c! ~y

to doctor was Albert Belfi. He was the specialized doctor h

~ 1i~ at Concenita and Martin 1<ornbtum who was my surgeon.

O~ z Q. When you were paid by Grand Dimifre's, were you paid In

is cash or by check? ~

~~9 A. By check.

i~ Q. How fir of a drier. is it from where you live to Grand ~

~~ Dimilre's? N

~ 7 A. Five minutes. Q

~ ° Q. Belore you worked at Grand Dimitre's in approximaleiy ~'~'
J

~ ~ 2004, where did you work? ~

2~' A. I workeA at 13urlinglon Coal Factory, Village Markel,
W21 Grand Dimilre's, but al a dil(erenl location, different ~

~~ owner.

2~ Q. Okay. Prom al least 2004 b 2014 when you worked al Q~

'~~ Grand Oimilre's, was it always the same owner? ~

.~
:~ n -V~~~~ hnnsonre~~wii~ i9. coar 

6 ~ P ~;i y <'. s ] £i t o 2 7. )
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Page 77

Q. W ho was the owner when you last veorked (here?

A. Tom and Jamal Chakani,

Q. Do you know how long they wore owners?

MR. F3ARATTn: I'm just gofny to object based

on (oundfltion, but you can answer if you know.

THE WI'I~NESS: 7o date? I would say 10 years.

6Y MR. STEINEF2:

Q. So Jusl a couple years after you started, Il switched

io Ihem?

A. Correct.

Q. Immediately before working for Grand Dimitro's, did you

work al Burlinglon?

MF2. DARAT7l~: That's been answered.

RY MR. STEINER:

Q, I'm just trying to (Igure oW the lime line here. Were

you unemployed for a period of about three years Then?

A. No. I worked at Village Market,

q. Okay.

A. f worked at purlington Coat Factory, to Village Market,

to Grand Dimllre's.

Q. Okay. When did you leave Village Markel?

A. Be(ore I started working for Grand Dimilre's.

Q. So right around 200A?

A. Yes.

Q. When did you start Village Market?

Page 2n

1 Q. What did you injure?

2 A, Actually, my shoulder.

~ Q. Did you see a doctor?

~ A. 1 did, al Concenlra.

~ Q. Do you know what year that happenad?

6 A. '9815n guessing, '99 maybe.

~ Q. po you know which Concontra clinic you saw?

o A. Tlie one in Fraser, 14 and Groesbeck.

9 Q. What did you do to your shoulder?

~~ A. It was actually Ifke Christmastime and thoy have the

~ i blq rolling racks (or the clothes Ih2t would come out

12 of shipping and we were keeping those up front by the

13 cash register and as poople were comine~ to pu[ their

i ~ lay-aways in, they would be bagged and the whole thing

1~ would be put up on a rolling rack. Then i1 would ue

i s rolled back to the back of the store wliero we'd put it

i~ in lay-away.

~ o All of tho hangers that we would use that

x ~ would come out of receiving was Iiko the plastic kind

20 with the metal honks, so when you pushed Thom, they

Ti would c~llds easily down the rack and (or whatever

22 reason, the one lay-away that the cashier had did had

z3 several plastic hooks on them. So as I put it upon

29 the rack and we're talking coats and joans and, you

25 know, This kind of thing in the lay-away, as I pushed

Faye 23

A. 2001 maybe after my ~nemploymen[wasdone.

Q, Okay. Acid what did you do for Village Market?

A, I was a cashier, stocker, swept the floor, lottery,

stocked the ilquor shelves, whatever was required.

Q. Dld that job require heavy Iilling?

A. II did.

Q, Dld you evel' file a Workers' Compensation claim or

anything like that as a re~ull of your employment

there?

A. No, sir.

Q. Were you ever injured on the job There?

A. No, sir.

Q, Whal did you do for f.3urlinc~ton Coal Factor}?

A, I was a custo~r~er service manager.

Q. What kinds of things would you do there?

A. I Was roSpOnsible br the Iron) end of the store, the

casi~iers, Ibe money, taking care of lay-sways and

pulling Them upstairs, all of the paperwork Irom the

cash registers.

Q. Did that jell require any heavy lifting?

A. Il did.

Q. Did you ever file a Workers Compensation claim there?

A. No.

(1. Were you ever injured on the job there?

A. I was.

Page 25

i it, the plastic just slopped fast on tho rod and it

2 just like put my shoulder out.

3 Q. Did you Treat for a period of lima?

~ A, I did al Concentra.

5 Q. How long?

6 A. Approximale~y six weeks maybe.

'+ Q. Were you off work? ~..

A A. No. Islillworked. ~G'

9 MR, GABEL: Le['s go off the record.

to (Discussion oft the recor0.)

i~ MR. STEINEFi: We'11 oc o back on the record. O

~ 2 4Y MR. STEINER:

~ 3 Q, So you mentioned that you treated for approximately sfx

J~~ weeks and you didn't take oft work, right?

1~ A. No. I was still working, but 1 did every day like even a

~ ~ if it was my day ot(, I had io go to Hurlingion, punch ~
N

~'~ my time card, go to Concenlra, then go back to O

~ 8 Burlington and punch my time card. ~
J

~9 (~. Did That event aflecl your back al ail? ~

20 A. No, W

z~ Q. 1 forgot Io ask earlier, are you presently married? ~....,

~z A. No.

23 Q. Garlie~, you rneniioned that you are currently taking ~

G4 Norco. When was the lirsl time you were prescribed ~1

25 Norco?

~p.~~"o ~ 1,,,,,,(rn hansnnrcporrin~.corn 
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A. September, i believe, of 2014.

Q. Do you know who prescribed that?

A. Dr. Wednesday Hall.

Q. pees he continue to prescribe that?

A. Slie, and yes, she does.

Q. Where do you get your pruscriptlons refiiled7

A, Whereverlcanc~etihem.

Q. Can you give me a ifsl o(where you can get Them?

A. CVS is my main pharmacy, Norco is one of the hardest

medications to gel a hold of because it's a narcotic,

so when I can't get it at CVS, I will make my way down

the street to Walgreens and check there and if they

don'I have it, t will move onto the next one until

can till my prescription.

Q. You mentioned ihero might be a next one. What might

that be?

A. 1 have c~olten them at Kroger, CVS, Wal-Marl -- I'm

sorry, never Wal-Mart, Walgreens, I don't helieve

anywhere else.

Q. Okay. Any other medications you're taking4

A. 1 take Gabapeanlin.

Q: WhaPs Thai tor?

A. Nerves.

Q. Who prescribes Ihal?

A. Dr. Wednesday Ha11.

i
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x Q, Do you have any other sourres nl inrnme?

A, No.

3 Q. Mas that amount stayed the same since you started

~ receiving II fn February of 2615?

5 A, Tho ̂y734 started ihen. W hen I was •- gel the Mediczre

~ August of 2016, lhaPs when it went to tha 615 a month

~ because 1 have to pay tot my Medicare.

e Q. I see. I know that you Illad a Workers' Compensation

9 lawsuit arising out of this incident. Have you ever

la flied for Workers' Compensation before?

i x A. No.

~ 2 Q. It's my understanding that you redeemed That lawsuit.

la Is that right?

~g A. I did.

15 q, po you remember how much That was tor?

~ 6 A. The total amount or my amount?

i~ Q, Totalamoun6

~ e A. X5,000.

x9 Q. How much did you receive?

z0 A. 28,b781 believe.

~~ Q. And that was for injuries arising out of the incident

22 that we're here to talk about today?

~3 A, Correct.

24 Q. Flave you ever filed a Iawsult for any other fnJury?

2s A. No, sir.

Page 27 Page 29

~ ~
Q. What do you mean by nerves? Qoes it Help relax you or Q. Have you ever been a party to any other lawsuit That we

~

~l~
what is Thal? z haven'tdlscussedalread~ ~ ^

A. No, no, iPs nerves for my back. 3 A, No, sir, m

~
W.

A.

Nerve pain?

Yes.

4

5

Q. Dld yoU have health insurance at the time of This

Incident? ~

~l~

C

Q. So that's just another pain medication? 6 A. No.

A. Yes. I'm sorry. 7 Q. Have you ever had health insurance other than the ~..

Q. That's okay. e Medicate that we talked about? ~'

A. And I also tike Clonidine. ~ A. Cver or Just --

Q. WhaCslhatfor? 70 Q. Yeah.

A. Ifs actually a Ulood pressure medication, but I take it A. When 1 was married to Timothy McMillan, i had Aetna O

it for hot (lashes, i 2 through his employer, W hen I originally started with

4. Who prescribes that? 13 Medicaid, Ihel was in !want Io say November, O

A. Vena Panthanji. She's my primary care doctor. ~ ~ 9 approximalety, of 2014. Then they gavQ me the Total ~

MR. GABEL: Can you spell that, please9 ~5 Health Care tike 30 days after ghat, so I had the ~
d

MR. S'CEWLR: I have the spelling in here i~ combination of Total liealih Cara and Medicold. Then ~
~
~,,

somewhere. IPs in the interroc~alories. ~ 1~ August of 201 is when the Medicare staAad, so now I Q N

MR, GAAEL Thank yuu. I'll get it i ~ ° have Medicare with Medicaid as a backup. ~

~

J

MR. 6AI2A1~TA: You ca~9t spell that, Steve? ~ ~ y Q. May I ask why the Medicare stalled in August 2016? rn
~N

MR. GABEL: I'm good, but I'm not that good. ( ~~ A. Because you have to wail I believe it's 30 months or

tlY MR. ST[INER: 2~ someltiing like that. You have to be on disability (or ,._, ~"~

Q. How m~ich are you prosengy receivioy in Social Security ~ z2 at least Nio years and a couple of months and Then V1 ~

Disability'? ! 23 McOicare aidomalically st~rls. So mine aulomolically O\ -P

A. My total payment is $734 ~ month, I actually receive ~ ~~ started August isi of 2016 znd, you know, it was (heir ~ N

$615 a month. ~ ~-~ Doing, not mine. H
~

-~

-~~~ . - - hansunreporliny. wm 
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Q. I see. Okay. It's perfectly okay if you don't know

this, bul has any medical facility told you that you

owo any money to them as a result of the inJurios chat

you sustained in this incident?

A. I owe them nothing.

MR. DARATTA: Did you understand his

queslion? Do you have any patient balances with any

doctors? tthinkihaPs what he's asking.

TfIE WI7tJ[SS: Nothing. When the redemption

was Jone Ilirough Workmen's Comp, they claimed ail of

the debt that was associated and since than, I've had

full coverage, so 1've had no bills.

6Y MR. STElNEFt:

Q. Are you aware of a Workers' Compensation IVen that's

been filed in this lawsull? If you don't know, thats

okay.

A. I believe not, but anything Is possible,

Q. Okay. Let's just start generally, how did the incldenl

happen?

A. 1 was scheduled to work at 6:00 a.m. on the 21st of

February. Il was a Friday and t got there

approximately 5:60, parked my vehicle, went to walk

Into the door and maybe 1hre~ steps and I fell straight

back.

Q. So you were coming from your Pinewood Street home

f.~aye 32

1 A. Yes. We opened [oc~ether.

z Q. Was she already in lho roslaurant at thalllmeT

3 A. Correct.

4 Q. When I say tit Itlat lime, I mean at the Qme of your

fall.

~ A. Yes,

~ Q. Are you aware of any witnesses to the aclu~l fall?

e A. No.

~ Q. Did you see fhe snow coming iMo the parking lot --

~o A. Yes.

li q, -- on the -- let me just finish the question. Did you

12 see the snow coming into Iha parking lot?

13 A. Yes.

in Q, Did you know it might be slippery In the parking Ioi?

is A. Yes.

1G q, At the time of the incident, did you own a cell phone?

17 A. Yes.

i 8 q, W ho was the carrier.?

~ 9 A. I know who it is, I can't think of the name.

2U Q. Sprint? Verizon? T-Mobile? AT&T?

zl A. Nope. Drain freeze. II's the cheap one.

~~ MR. BAf2ATTA: I don't know.

23 THE WITNESS: I don't know.

24 BY MR. S7CINER:

25 Q. Thai's fine. Did you call anyone before you got out of

Page 31
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address?

A. Correct.

Q, Then you were heading to Grand Dimllre's which

believe Is bcated on Gralloi Rotad in Easlpoinla,

right?

A. Correct.

Q. Is This the usual 11me Iha[ you would go to work?

A. That was my usual Ilme Monday, Thursday, Friday.

Q. What other days of the week did you work?

A, I worked Tuesday 9:30 l0 2:00 and 1 worked Saturday

O:OD a.m. until Z:00 and my days off were Wednesday and

Sunday.

q. Do you remember what day of the week this incident

occurred?

A. Friday.

Q. Were Ihere other cars in the parking lot a! the Iime of

the incident?

A. One.

Q. Do you know whose car that was?

A. Debra Duck's.

Q. Did you say Debra?

~. Yes.

Q. What does shr. do?

A. She's a server.

Q. Did she open Ihai day?

Page 33

i your cat on your cell phone?

1-,-1

1.,.t
~l~2 A. No.

3 Q. DId you call anyone on your cell phone after you felt? ~' j

4 A. Yes.

5 Q. Who did you call?

~ A. The restaurant.

~ D. The owner? ~,

8 A. No, the restaurant phone. ~+

9 Q, Okay. And who answered? Was it Debra that answered?

~o A. Yes.

» Q. Now, where in the acWal parking lot did you fell? You O

1z mentioned you were about three steps from your vehicle.

~ ~ Are-you able to say --

x~ A. 1 was in the rear of the building in the parking area. ~

~ 5 Cl How close to the back door was Ihat? ~
a

~ ~ A, i would havedo approximate 75 yards, 70 maybe. N

i'~ Q. CoWd you have parked closer to the building? ~

~U MR. E3AItA'I 7A: Hold on a second. I'm not sure ~
J

~ 9 that you understood his gues~ion. Fie was asking you, l

~%~~ Ihink, how tar your car was parked from the door that

z ~ you were going into. ~~~

2~ Is that correct? And it it's not --

z~ MR. S'1'EINC-R: Yeah, Ihafs generally-- yes, ~

z9 THE Wil'NESS: Yes, it was .ibuut 70 yards Irom

~S my vehicle to the back door.

,,.
e t~~ ~' i., hansonreportin~.com

y (k~ayes 3U to 33)
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Page 39 i
t

x MR. gARAT7'A: Okay. i 1

2 BY MR. S'I'EINGR: Z

3 Q. And you fell approximately three feet from your car? ~ 3

9 A. Yes.
s
~ ~

s Q. Could you have parked closer to the door?

6 A. No. ~ 6

~ Q. And why not? ~ ~

8 A. Because the parking area was all piled up with snow. ~ 8

9 That was the iirsi available Lull parking spot. 9

to p, How much snow on the ground was there? ' xo

xi A. Approximately six inches, but ii was packed snow. 11 3 ~

iz wasn't soft snow. xz

i3 Q. So it's fair to say That you fell closer to your car i3

1~ than tho door that you were yoing into? z~

~5 A. Correct. 15

ie p, Was Debra the only one scheduled to arrive at about x 6

1"+ that time? ~ ~

i B A. Ho. There was a cook, also. 1 e

i 9 Q. And he just hadn't arrived yet? i 9

Zo A, 1 have no idea. He parks in the front of the huilding 20

21 because Ihat's where his key is.
21

~2 Q. Okay. WhaCs the cook's name? ~ ZZ

z3 A. Robert Spear. ~ 2~

2~ Q. Do you know it he was In the building? ~ ~4

z~ A. I didn't know who was in the building. I just seen 1s

parye 36

Q. You mentioned it looked Ifke the parking lot had been

plowed over. Had there been a plow through Ihere if

you know?

A. No. You asked me if I seen snow and I said Ihc~l there

was no snow, except 11at where It had been plowed.

Thero was no snow on lop,

Q. 1 guess I'm a little confused. There was no snow on

top of where?

A. it was solid. There was no soil sluff. It was solid

block. It was Just one big block of ice and grounA

trodden --It's hard to describe.

MR. 6ARA7"('A: Her answer was that the wholo

lot was a sheet of white ice, tier additional answer

was (here was no fluffy snow, i think she also

described the lot as being trodden. I want fo say

another word may be packed if that's correct.

TFIE WITNESS: Packed.

MR. I3ARATTA: But I don't want to testify for

my client.

THE WITNESS: Packed would be a perfect

intarpretaGon.

BY MR. STEINEI2:

Q. All right. Did --

MR, BARATfA: Is trodden the word that you

used?

Page 35

i Debra's car.

2 Q, Fiut do you know now if he was in the building?

3 A. When I got inside the building, yes, he was.

~ Q. Where were you looking when you fell?

A. On 1ho ground.

e Q. Could you see the ice?

~ n. Yes.

a Q. Could you see pavement?

9 A. No.

xo Q, 1-iow much ice would you say you were able to see?

xi A. The whole parking lot.

12 Q. Wtial did it look like?

x3 !1. A sheet o1 while ica.

1Q Q, Was the snow on lop of that?

~ ~ A. It was trodden. It was flattened to the ground. I here

A6 was no fluffy snow, no.

i'~ Q. Do you know wlial caused it to flallen7

le A. It being plowed over after it snowed.

1 ~ Q. So it looked like a Duck had been Through (here

~n already'?

2~ MR. GADEL: Object Io the form and

~z foundation. She didn'I even §ay whether one -- but you

z~ can answer what you saw, what you observed.

~4 THE WITNESS: What was the question again?

zs RY MR. STEIMER:

Page 37

i MR. S7EIN~R; 1 heard flattened ~o iho

2 ground. ('~

3 THE WITNESS; Yes. ~Tf

~ BY MR. STEINER:

5 Q, po you know what caused that to flatten?

6 MR. 6ARA7TA: I'm going to object based on

~ foundation and speculation. ~..

e Yov can answer to the extent That you know.

y MFt. GABEL: Join. Go ahead.

~o MR. BARA'ITA: Do you know -- do you remember

~ 1 his question? O

12 THE WI7NESS~ Yes. r~

13 MR. BARA"tTA: Alt right. ~

~~ ° 6Y MR. STEINER:

~ S Q. What caused (he snow to flatten to the around if you ~
O

76 know? ~
N

i~ MR. G~6[L: Same objection. Go ahead. Q

10 TFiE WITNESS: You guys are contusing me. ~
J

~ ~ MR. lSFlf2A'I"I~A: Don't pay attention ro our

2~ objections. Unless 1 instrurt you not to answer a

1 ~ question, then don't answer it, but Mr. Gabel will ~,

~~ object sometimes. Sometimes I'll object.

1~ TIME WITNESS: Okay. Here's the situation. O\

24 II had been snowing for over a month. Every time it ~"C~

~' snowed, a snowplow would come and plow the area for

o _ - hansonrrpor(in~.ran 10 (['ages 3~1 Cn 3~7)
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everybody to walk. The next day, a snowplowwould come

iF it had snowed and ptow the area for everybody to

walk.

In addlllon to That, vehicles would be

driving through this area for several reasons. One, If

was our porking area to park, so thaPs where wo

parked; two, it was tlio alley for the plaza, so trucks

and delivery people would be going through the alley to

deliver to the plaza. It was a solid sheet of whllo,

Whether it be packed snow or ice I have no idea,

BY MR. STEINER:

Q. So did it look like vehicles had driven Ihrouc~h the

parking lei?

A. Yos.

p. Did i! look like the harking lot had been plow¢d?

A. Prevtous --

MR. GABEL: Asked and answered. You may go

ahead,

THC WITNESS: Previously, yes.

BY MR. STEINFf2:

Q. Do you knvw about how much snow oY ICe w2s on the

surface of the parking lot in inches or centimeters?

MR. BARATfA: Ares you asking her iho depth of

the snow andlor ice?

MR. STEINER: Correct, on the surface itself.
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MR. BFlRATTA: That she was walking on the

morning of the incident?

MR. STEINER: Right.

THE WITNESS: Approxfmafelysixinches.

BY MR. STEINER:

q. When you arrived at Grand Dimitre's before Ihfs

incident, had you ever had snow or ice in the parking

lot before?

A. Yes.

MR. BARAT7A; Al what lime?

MR. S7EINER: I'm just asking before tbiS

incident.

MR. ~ARATTA: Any specific time frame?

MR. STFINFR: No specific time.

MR. BARATTA: In the 10 years Ihat she worked

there?

MR. STEINEf2: Right.

MR. B~RnT7A: Okay. Go ahead.

l'IfE WITNESS: Yes.

BY MR. STEINER:

Q. 6i Ihose silualions, slid you ever report [hat to

anyone?

A. Report what, sir?

Q. That Iliere was snow or ice in the parking lot.

n. No.

Page 90

x Q. Do you know if salt is kept on tho premises?

2 A. Yes.

3 Q. Do you know who buys it?

~ A. I'he owners, Tom and .lama) Chakani.

5 Q. po you know who applies it?

v A. The purpose of iha salt al the building was (or the

~ customer sidewalks in the Iront of the building and the

B side of the bulldiny.

~ G2, Bud they would apply the salt, the owners?

io A. Foc the sidewalk.

s x Q. In your experience; was the Grand Dfmilre's parking lot

1z generally used (or Grand Dlmllre's employees and

13 customers?

x9 MR. BARATTA: Which lot? Object. Vague.

is Whichlol?

1 s BY Mkt. STEINER:

3~ Q, 'i'he parking lot that you parked In.

xB A. We were required to park in the back of the building.

i A The employees parked in Iho back of lho building.

Zo Q, is that generally what that parking lot is used for?

Zi MR. BARATTA; Objection; foundation.

~2 You can answer it you know.

~3 THE WITNESS: Tha! is where the employees

Zq perked. Some customers would park (here, bu( the

zs majority of the cars back there were employees.

Page 91

1 BY MR. STEINCR:

z Q, po you know If that parking lot was used by any other

3 business or anything Ilke Thal? ~f

Q MR. BARATTA: Foundation.

5 MR. S7~INER: 1 asked it she knew. m

6 7HE WITNESS: 71ia1 parltcular area, no. That

? area is for Grand Dimilre's. ~,

o BY MR. STEINER; iC

9 Q. Okay. Grand Dlmilre's has a dumpsler, right?

io A. Yes.

x x Q, is it in the back of the buiicling? O

12 A, Yes.

i~ Q. Is I(in Thal parking lot where you wore walking?

i4 A. No. ~

15 Q. You menlloned you got iv the restaurant at ~

i~ approximately 5:50, right? N

~~ A. Coitect. Q

~o Q. Was it light out? ~
J

~ ~ A. It was dark. ~

20 (~. Are Ihcre lights on the premises?

~~ A. The side of the premises, yes. The front, 1 have no ~

72 idea.

23 ll. What about the back? O~

~~ A. Tho back lighting was -- Ihey had a night light over

z~ Uie back door.

~̀
~~ ~ :~ ~'.  hunson~eportin~.can 

1 :l (P ~ q e > 3 8 l 0 9 1)

'~~

l 1

}_-i

V

l 1

ti
~---+

N

N

F--.+

-p

N

-P

i~J

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000441a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



Donna Livings

2/22/2017

3

A

s

G

a

a

9

io

ll

iz

is

19

is

1G

17

18

19

~o

zi

zz

23

74

25

Page 9'L I Page 99

Q. Noneiheloss, you were still able to see tho snow en<i ~ i MR. gARAT1'A: Mr. Gabel wants a good peek.

icn, right? ~ 2 MR. GABEL: Thank you very much.

A. Well, (f you walk Into your bathroom and you have a ~ j "fHE W ITNESS: I'll just stand. Go ahead.

nic~hl Ilc~hl, That is how bright that Tight was. It I ~ You can still asl< me quoslions.

just did the door. It didn't coma out into the parking 5 MR. GAOEL: Chris, would you mind ff I goi a

lot ~ picture of That?

Q. I see. Bul again, nonetheless, you were still able to ~ MR. BARATTA: Her shoes?

see the Ica, right? fl MR. GAD[L: Yeah.

A. Yes. 9 MR. BARA'I'7A: Not at all. While you guys are

Q. Do you have any personal knowledc~¢ how long the snow
10 snapping photogYaphs, I'm going to c~el a quick refill

and Ice lead been there on the day of the incident? 11 on some coffee.

A. I! had bean accumulating every day for two months. x2 (Short recess,)

q, But what about on the parking lot surface Itself? You i=~ BY MR. STEINkft:

did menllon that trucks would come by, right? i ~ Q. At the lime of the incident, were you holding anylhinc~?

A. Yes.
is A. My purse.

Q. And ~ilow the snow, right? 1 ~ Q. Anything else?

A. Yes. 17 A. tactually brought that, too, just so you could see.

Q, $O ilk ~@aS~ ~O SOr178 P,%(ell~~ I~ d~~tl~t oli Accumuiato i ~ ~ NOS just my purse.

over two months, right? ~ i 9 Q. Do you wear contacts or glasses or anylhing7

A. Yes, i1 did, ~~ A. Nope.

Q. So no one had been there in the two months prior? 21 Q. I want to say that I saw some medical records that

A, No, every day or whenever it snowed, a plow would come Zz Indlcaled that you had some sort of glaucoma or

and nloW iha new snow. Dld we ever see cement? No. z3 cataracts or Something.

Q. Okay. Do you have any idea the Ias1 lime a truck came zQ A. Cataracts.

by1 25 Q. Did you have surgeryl
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A. Probably Thursday.

Q. So the night before?

MR, 6ARATTA; po you know?

THE WITNESS: Absolulelynot. t.couldn't

tell you specifically when the last lime a truck was

there. IPs an alley.

MR. BARAT7A: Toll Mr. Steiner you don't

know.

MR, STEINEft: Weil, I think she already

answered the qursstion.

BY MR. S7ElNER:

Q, What type of shoes were you wearing on the date of the

incident?

!t. IPs funny you should ask. Here They are. I'll even

show (hem to you hecause I have to c~el up anyway.

1'heso were the shoes that I was wearing.

Mfg. DARATT/l; You answered in the

interrogatories, Ms, Livings, They were Skecliers, they

were a month old al the lime of the incident?

THE WITNESS: "these are Them, yes.

MR. STCINER: Lel the record reflect the

witness has shown me her black Skechers That have

rubber soles. They look like --

MR. GABEL: I'm sorry. if you'd just stand

still for a moment.

Page 95

i A. 1've had two surgeries, one for each eye.

2 Q, When was that?

3 A. My ilrst one i believe was 20091 Uiink. ~Tf

Q Q. When was your second one?

5 A. The second one was December 2015.

6 G1. Dld you have any trouble seeing after either one of

7 those surgeries? d
e A. No. ~

~ G1. Did (hose surgeries correct your vision? ~~+

t o A. Yes. ~'

i ~ Q. Why did you have the second surgery in 2015, just.thcs O

1~ other eye?

"thei 3 A. Yes, it was the other eye. first surgerywas my

~ 9 IP.TL TIl2 SBCOFICI SUf96iy WaS ~IIY ~19I11.

~ 5 Q. Did you have trouble with your right eye leading into ~

~e 2ot5? N

~' A. Na. p

~ ~ Gl. All right 1 Think earlier, you mentioned That you ~
J

~ ̀ ~ tell straight back; is Thal rle~h[? ~

~~ A. Correa.

~~ Q. Dv you know un what body part you landed on? ~~„~,

~~ A. Like lower back.

?1 Q. and I know you mentioned that you injured your lower 01

back as a result of this incident. Anything else? ~"d

A. I don't understand the question.

s 12 (Pages ~? t.o 95)
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Q, Pid you injure anything else besides your lower pack? 1

A. No. 1 mean 1 was sore. My arm hit, Thal kind of z

Ihing, but rrolhing permanent. ~

~Q. So the only injury ghat you relate to this incident is 9

with regard to your lower back at lerst for purposes of s

IhI31aWSUlt, dghl? 6

A. Correct. '~

Q. How loop wero you on the around following Uiis fl

incident? 9

A. Flvo seconds.
i

to

Q. And then how did you get to the restaurant? 1 i

A. I tried to stand up and v✓as slipping everywhere, sot 1z

clot down on my hands and knees and crawled across the z3

parking area. I Tried to get to the back door. 1 1~

could not, so I ended up vralkfru~ the snow drill, plowed 1s

are2, whatever you want to call II to walk around the ~ x 6

building, z'~

caliecl to the restaurant whon i got io the ~ o

front door where Debra buck answered. She opened up 19

the front door (or me, I went inside. Iwas soaking ~o

wet, I Then went home, changed my clolhos and came Zi

back to work. 22

Q. Did you work that day then? 23

A. I did. ZQ

Q, D(d you tell anyone else about the incident besides 15

Page 98

me what was going on and I told him that I had (alien

on my w2y into work that morning in the back lot.

Q. Do you know ff Mr, Chakani Jid anything after you told

him?

A. He did.

Q. What did he do?

A. 1 le went out fhe back door, took an ico pick, shovel

type thing and went to where the drain was in the back

park)ng lot and storted to try to break up the packed

driving area.

Q. Pid you slip near the drain?

A. 1 don't know. I couldn't see the drain,

Q. Did he clear the entire back lot?

A. Did tie?

Q. Correct,

A. No.

Q. Just near the drain?

A. Correct.

(~. W by did he do it at that location versus another

location?

MR. BARATTA: Object to foundal(on.

TFIE WITNESS: You'd have to ask him. I don't

know.

BY MR. S7EINER:

Q. Had he ever done that In the past ff you know?

2
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Debra Buck? 1 A. I don't know.

A. Mr. Spear, Maria Isaac at ~J:00 a.m, when she came to 2 Q, You certainly never told him to do in it In the past

work, my boss, Tom Chakani. 3 ihougfl, rl~hi? m

Q, nnyone else? ~ A. No. ~ ~l~F-i

A. My customers. I mean, you know, (here was no other ~ q. Qo you believe it was his responsibility to do that?

employees. 6 MR. BARAT7A: To do what? ~ m

Q, You menlloned Mr. Spear was the cook, ric~hl? ~ MF2. STEINER; Break oif the ice liko he did. d

A. Correct. ~ THE WITNESS: No. ~G,' 6,

Q, Who was Maria Isaac'? 9 MR. BAR/~77A: I'll object to form; ~y

A. She was another server. is foundation; also calls fob a legal coIlclUslon. ~

~ ~
C~: And then Tom Chakani is one of the owners at Grand 1 i To the extent you can answer, please go

Dimilre's; is Thal righ(? 12 ahead. O

A. Correct, 1J THE WITNESS: No, I don't believe it was his Y~ O

Q, Did you •-strike that. ~ i 4 responsibility to do that ~

Did you tell all of these people the same ~ ~ 5 pY MR, STEINER: ~ ~

story v( liow it happened? j ~ fi Q. Do you leave any idea it he told anyone else about This N ~a

A, Yes. ~ ~'~ incltlent?. O N

Q. And is it generally what we said just moments ac~o al ! ~ a /1. I don't know. ~
J

~

this deposition? ~ >> Q. All ric~lit. So ~Iler you changed and came back to work, ~
~
N

A. 1'es. ~ t o were you able to generally do your everyd2y duties? W ~

Q. You didn't tell Them anything else? ! 21 A. Yes. ~ F"''

~
A. Nope. ~ ~2 Q. Did you complete your shift? U~

Q. What did you talk to your Voss, ~{~om Chakani, about? ~ z~ /t. i did. ~ "P

A, i believe somebody else had told him in the back v~hen zn Q, Where did you go a0er? ro N

he came in the back door, so he came up to me and asked ~ ~ A. Home. ~ ~
'(.j

b

~4 ~ - _ hansonre~~atinc~.corn ~- 3 (P ~ g ~ s 9 6 t o 9 9)
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Q.

A.

(d.

n.
Q.

A.

Q.

~~

Q.

A.

Q.

A.

Q.

A:

Q.

n.
Q.

A.

Q.

A.

Q.

A.

Q.

What did you do?

look some Motrin and laid down.

Eventually, did you can seek medlc~i allentlon?

diJ.

Where was Ihat7

Cohcenlra.

Which one is Ilial?

74 grid Groesbeck in Fraser.

What did you tell them?

That I fell at work.

Was that the following day?

Yes.

Do you know what lime you went !here?

Approximately 1:00 o'clock,1:30.

Were you scheduled to work on That SaturdayT

was.

Did you call In?

No, I worked.

You worked that Saturday, too?

1 did.

pld you report this incident to anyone else?

Anyone else being who'd

Anyone else we haven't talked about or -- we haveh't

talked about?

MR. BAFZATTA; Object to form.

Page 51
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7NE WITNESS: I mean 1 told my son and his

wife, They came in for breakfast on the Friday

morning. "Mom, whaYs wrong with you?" "i fell lhfs

morning:' I told my customers. 1 mean I'm a very

e((Icfent waitress and when I'm only moving at 80

percent, people ask, "Uh, what's wrong?" "Oh, I fell

this morning. My back is kind of hurling." So of

course I spoke to other people.

So would you say at least following the Incident, you

were at aUoul 80 percent at lean for That --

Followinc~ the incident, my pride was hurl more than

myself.

So your injuries really didn't develop for some period

of 11mo, at least the extent of them?

MR. BARA7TA: I'm going to object based on

foundation. She's not a doctor.

MR. STEINER: I know, but she knows what she

fell.

Q

❑~

MR. L~ARA77A: If you can answer as to the

progression of your injuries, whether or not your body

was in shock, anything like that, Then provide Mr.

Steiner with an answer. If you can't, Then tell him

you don't know.

RY MR. STEINER:

C,~. You can also tell me the extent of your pain level as

Yaye 52

1 well.

2 A. I[ hurt. On a scalp of ono 1010, probably five.

j completed myshifl. I diJ myJob because th~i's the

kind of employee 1 am. I wenl home, look two Molrin

5 and 1 laid down, Ac the evening progressed, it got

~ worse. I was unable to sleep all night.

The following day, I went to work because

~ was scheduled to. W hen my boss came In, I told him "1

9 don't know whaCs doing on, but I have been in pain all

to night. I need b go see a doctor" Ho told me to coo

11 to Concenlra, which fs what I did.

12 Q. Okay. So Ibis incident happened on February 21st,

13 2074. Do you know if it snoweJ on the night priori

14 A. I have no idea, I don't remember.

is q, Do you know If ft snowed coming Into work that morning?

36 q, I don't remember. No, I don't believe it was snowing

17 that morning.

le Q, Do you have any idea the last Iimo It snowed before

19 this incfdenl?

2D A. It was snowing every day, Mr. Steiner. It was

Z~ February.

~~ Q, Weil, you Jusl told me you didn't know if it was

23 snowing the day before or it it was snowing That

G9 mw'ning so •~

25 A I have no idea honestly.

Page 53

1 Q. Before ibis lawsuit began, d(d you know who Jim Sage

2 was?

3 A. Yes. rT]

9 Q. How did you know his name?

5 A. I acluaUy became acquainted with Mr. Sage when 1 1

6 worked at Dimilre's located on 11 Mile and Graliot in

~ Roseville. 1 actually worked for Jim Sage for 6'
approximately tour days and at Grand Dimitre's, Jim ~

9 Sage was the landlord, so he relied often and stopped

~ ° by a bt.

~l Q. How oaten would you say he called?

iz A. Oh, I don't know. When he needed to call about O

13 something.

iQ Q. Did he ever call you directly? ~

is A. No. ~

~ ~ Q. pad you ever speak with liim directly? N

~ ~ A. Of course. I would have to answer the phone. ~

~fl Q. Md he would just ask for the owner or something like ~
J

~ y Iha1? rn
20 A. Yes.

~~ Q. Do you know what he called ghoul? ~

t~ A. I have no idea. He was the Iandlorci. He would call

7J about whatever he wants. ~l

~0 Cd. Are you aware of any Sage Invesimenl Group employee ~j

z5 being an the premises?

_> 19 (Pages 'iO ko :i3)
ffi, o'f _ ~'.'~~~hc+nsonrepa~in9.com
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Page 5~

MR. BARATTA: ObJecl to form. Al what qme?

MR. STEINER: Justin general before the

Inclrlent.

THE WI7N[SS: Before the incident? Mr. Spear

used to work for Mr. Sage.

BY MR. STEINER:

Q. Well, iPs my understanding Mr. Spear was a cook,

rfc~bt?

A. Yes.

Q. So lie was a Grand Dimtl~e's employee, right?

A. Yes.

Q. Are you aware of any Sage Investment Group employee as

an empbyeo for Sage brveslment Group being on the

premises?

MR. BARAT7h ObJect to form and founda4on.

You can answer if you know.

'fHE WITNESS: Ltke I said, Mr. Spear worked

~s a cook for Mr. Sage, also.

BY MR. STGWEft:

D. Bul In the capaclly as an employee for Sage Irneslmenl

Group, are you aware of an employee being on the

premises?

MR. BAI2ATTA: Same objecl(ons.

Thlk WIl'NESS: I don't understand the quesllon

and ha's --

Paq~ 56

~ Q. Bul what obout a S~c~o Investment Group employee other

2 than Mr. Spear?

3 A. 1 donY even know who works for Sage Investment, so no.

4 O. Okay. Do you have any iAea if Sage Investment Group

S knew the condition of the premises on the duie of the

~ incidenC?

~ A. You would have to ask Them. I don't know.

s Q, Aro you aware of whether Sage would use tho parking lot

~ for any purpose other ihnn for Grand Dimitre's

lu business?

li Mf2. BARATfA: ObJect to IoundaUon.

iz MR. STEINER: I asked If she was aware.

~3 7HEWI7NESS: fwouldassuiitethalSac~e

19 Investments allows all of Iheir tenants chat are

~ 5 located in That plaza to use the parking lot.

1~ BY MR. STEINER;

17 Q. [artier, you mentioned the parking lot was generally

to used by the customers and employees of Grand Dimilre's,

19 ric~hl?

20 A. Yes, sir.

Tl Q, Were you familiarwilh T&J before this incldenl7

?2 A. I am.

z~ Q, po you have any idea how often they wero on the

2+ promisor? If you don't know, that's Me.

25 A. Dependson-

Page 55
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MR. BARA'ITA: If you don't understand tha

question, you let Mr. Steiner know. if you don't know

who was working for Saga's Investment Company at the

time, you let him know that.

7H[ W ITNESS: But he asked and I answered.

MR. STEINER: i understand.

MR. BARATTA: Talk to Mr. Steiner right now.

I've stated my objecllon. if you don't know, you don't

know.

13Y MR. STCINER:

Q. Let me see if I can rephrase this. Did you ever see

any employee from Safe Investment Group in (heir

capacity as an employee for Safe Investment Group be on

the premises at Grand Dimilre's?

MR. BARATTA: Object to form and foundation.

THE WITNESS: I'm going 10 say i don't know.

6Y MR. STEIN[R;

Q. UiJ you see an employee other than Mr. Spear --

A. Ever?

Q. - Lel me knish the question. Did you ever sce a Sage

Inveslmonl Group employee on the premises al Grand

Dimitre's other than Mr. Spea(?

F~. I have seen whoever maintains ibe properly.

Q, And who Is Ihal it you k~iow?

A. T&J Landscaping.

Page 57

~ MR. BARATTA: ObJect to form. Go ahead.

MR. GABEL: If she knows. Go ahead.

3 TFIE W ITNESS: Dopends on what time of yeaY. rSj

~ During the summer, they would come and mow lho lawns

5 and do tho edging for the front curbing around the

~ property. puring tho winter, 1 mean they came when it

~ was necessary to plow. 6,

~ BY MR.STEWC-R: Vy

9 Q. But iPs (air to say you certainly did no( roe Them

~o every lirne they came on Ilse prrmises, right?

1~ A, Not every time, no.

~"lit O. Do you know II Grmid pimilre's would call Ihem?

1~ A. I don16elievo sa

3 ~ Q. Oo you know if tho owner know anyone al T&J, of Gr2nd ~

>> Dimilre's? ~a
~ ~ A. Which owner? N

~ ~~ D. The owner of Grand Dimilre's. n

~ o A. I don'! believe so. ~
J

x ~ MR. BAR47TA: M,. Livings tcstilied Ihere

~~0 were two owners (or the last decaJe, 1U years or a W
T ~ couple years she workeJ (here, so which owne(t ~

~~ MR. STEINER: Either owner. Vt

z~~ TI1E WITNESS: Personalty, no, they did not Ol

z'} know Ihose people. ~j

2s (}Y MR. STEINER:

~a ~ - - hansoniepoitin~.com I J (l~ a g e s J~ t O J` ~~
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Q. When you had a workplace safety concern, did you

generally report that to Grand Dimilre's?

A. Yes.

Q. In the 24 hours prior to the incident, did you consume

any alcohol?

A, No.

Q, What about drugs, either medicailons or illicit drugs?

A. Nona.

Q. How soon after 11re inciJent did you contact a Iawyer7

A. August of 2014.

Q. Okay. Now, your attorney anJ you provided us with some

information in Ihie coca, actually a lot of in(onnation

and I just want to verify Thal 1 have all of the

medical providers That you've Treated with as a result

of this incident. So I'm handing you a copy of what Is

titled PlainliiPs Answers to Dafendanl T&J

Landscaping's lnlerroc~atories. I'm using these simply

because They're more recent than Iha interrogatory

answers that I have for Sage Investment Group.

Ym referring to Interrogatory Number 17.

Now, if you could, just lake a quick look lhrouc~h these

And (f you wen[ to look Ihrouc7h the whole document,

that's tine wlih me, just to verity that it looks

famfllar to you, but I'm asking specilically to bok at

17 and verify Ihol those sre the Treaters that you

i
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Page 59

treated with as a result o(inJuries you sustained as a

result of this fall.

A. I don't believe I ever went to St. Jolm Moross.

Q. Okay.

A. Thal looks like it's about it.

Q. Okay. I'm Jus[ going to ask you some quest{ens about

some of These providers. Earlier, you mentioned your

primary cafe physician and I'm not even going to Try (o

say it, so I'm just going to say Dr. P. Is that okay?

A. TfiaPs fine.

Q, Wl~on was the (irsi lime you Treated with Dr. P?

MR. BARATTA; Object 10 the form.

THE W ITNESS: January of ?015 I believe.

6Y MR. STEINER;

Q. no you still currently treat wish her?

A. I do.

Q. Who was your primary care physician before that?

A. I did not have one.

Q. Did you have a primary care physician a1 all before

her?

A. 1 did during my marriage with Mr. McMillan.

Q. Who was That if you remember')

A. Actually, I'll take that back. Il wasn1 a primary

care dolor. I[ was an Of3/GYN doctor.

Q. Who~vas Thal?

Paye 60

x A. I'm trying to Think what his Hama was. I-le was oul of

St. John. 1 don't remember his name.

~ MR. BARAT7A; Pappas?

~ 7NE WITNESS; No, John somebody. I don't

5 remember his name.

6 BY MR. STCINER:

'+ Q. Okay. What led you to treat with --start treating

fl wllh a primary carp physician in January 20157

~ A. I clot medical insurance.

to Q, Now, Mendelson I(ornblum, It's my understandiny that

13 ihePs the off(ce that handlod some of your surgery,

iz ric~hl?

13 q, They handled all of my surgerios.

~ ~ Q. Had you ever treated with Mendelson Kornblum before

~~ Ittis incidenl7

ie A. No.

i~ Q. Aid anyone refer you to Mendelson Kornblum?

le A, Yos.

x9 Q. Who waslhat?

20 A. Actually, I ran into acustomer at -• from whom !had

2~ waited on in Moller and she asked me where 1 trod been.

~~ I told her that I fell and she said, "Oh, you need to

23 call my guy;' and she gave me his card.

2~ 4. when did you tlrst start treagng with Mendelson

zs i(ornblum?

Page 61

1 A. August I helleve Ilwas, myllrst appolntmenl, 0(?.01A.

2 Q, Do you know who paid to have you see them?
~~

3 A, Initially, my Workmen's Comp people had told me that ~ j

~ they would pay for his consult, but would not pay for

nothing else.

6 Q. Bit it's your understanding eventually all of it was H
~.J~

paid through your redemption? ~,

o A. Yes, otter I sued them. ~

9 Q. You're still currently Irealing wllh them, righl'7 ~J+

lu A, Yes, ~~

~11 Q, When was the last lima you saw Thom?

~'~A. January.

xj 4. This year?

~ ~ A. Yes. I seen him in January anA I seen my pain ~

15 manac~emanl doctor, Dr. Hall, in February. r'-̀O
tc p, Whaf day in February'? N

i~~ A. Tho 6th, t Uelieve. ~

~ ~ Q. Do you have any appointments io see Them in the fulore? y"'
J

~4 ~. Yes. ~

20 Q. Do you know when Ihoso oral

1 ~ A. I can tell you. March 30th for Dc I<ornblwn and Dr. ~

~~ Hall, I am duo to sec heron Marcb 10th,

~~ Q. Okay. Oakland Imaging Diagnostic Center, did they just Q~

?4 do an MRI or something like Ihaf?

zs A. Yes.

~' 16 (Pa es 5II L-o 61)
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1 Q, Do you know when that was?

A. April somellme of 209A.

Q. Ttie Concenlra in Fraser you mentioned you went io a

9 couple days after the accident or the day aftor the

5 accident, right?

6 A. Correct.

~ Q. How long did you see them?

~ A. I want to sty three weeks.

9 (d. Did anyone refer you Lo Them?

A. My Uoss told mo to go lhore.

i~ Q. What about the Concenlra in Warren?

~z A. 1 have no idea. I've never been there. I'm sorry.

~3 The Warren location Is Dr. Belli. F1o's tho Concenlra

~ ̂  specialist Thal I was sent to from tho 14 Mile

~s location.

i s Q. qnd would That time be in (he three-week period that

1~ you Ireatedwilh Concenlra?

~e A. No.

19 Q. How long did you tree! with the Warren ones

~~ A. From, I don't know, the first week of March maybe,

2~ second week. Il was Ilke second week of March and

~z stayed with Them until I wont to coo see Dr. 1<ornblum In

z3 August.

~~ Q. Since going to see Dr. Kornblum in August, dfd you see

23 any other physician other Than Dr. Kornblum's oiflce7

Page 63

z A. Betweon Concentra and Dr. Komblum? No, I don't

z believe so.

~ Q. What about ailer you ttrst saw Dr. l<ornblum's oNlce,

4 did you ever see another physician?

5 A. I've actually seen soveral. They were like things

6 that --

~ Q. Through Iho Insurance company?

o A. Yes,llieinsurance,IMEsorwhateve~fheywere.

9 Q. Right, Other Than those, did you go visit any other

z~ physician?

~ ~ A. No.

~ z Q. Pure Healthy back, when did you first start tre~~ment

~' There?

~ a A. That wasihrough Concenira.

~ y Q. So behveen the lime of the incident and seeing Dr.

~ ~ I<omblum, you Ueated al Pure Fleallhy Back?

~ "1 A. Yes, and al Flex Therapy or whatever that place was.

~ ° O. Okay. Do you still do physical therapy Through Dr.

~ =' Komblum?

~~' A. No.

~ ~ (~. So since you started seeing Dr. I<ornblwn, he hasn't had

%~ you do any physical lherapy.~

~~ A. Oh, no, I've had physical therapy. I'm just not doing

Z Q any right now.

Q. Okay. Who did Ur. I<ornblum rater you to (Of physical

Page: 6~1

~ lher~py7

z A. Mendelson I<ornblum Physical Therapy.

~ 41. Okay. So they handlA ii all in-house?

~ A. Yes.

5 Q. Sl. John Macomb, Is Ihat where your surgery occurred?

~ A. My surgeries, yes.

~ MR. BARATTA: 1 don't know if you'ro aware,

~ Mr. Steiner. I thought I mentioned Ihat she had a

recentfusion.

to MR. STEINER: 1 think you manlioned that,

11 yeah. That sounds familiar.

~2 MR. BARAT7A: ThaCs why she's not in PT.

~3 DV MR. STFINER:

~ 4 Q. Okay. Let's talk about those surc~ertes. The ilrst

xs ono, who performed the ftrsl one?

1G A. Martin Kornblum.

i~ Q. Dfd he perform the second one, tool

is q, Yes, he did.

19 Q, When did the first one occur?

20 A. He also did a Third one.

zi Q. Okay-

22 A. The tlrst one was April 291h, 2015.

23 D. So you Inent(oned you started seeing him in August 2U7A.

2~ What did he do in between Augus12Q14 and April 2015?

z5 MR. BN2ATfA: W hat dIJ who do?

1 BY MR. S7CINER:

2 Q. The doctor antl you

Page 65

3 MR. BARATTA: In reference to treatment for

9 her?

5 MR. S7EINEf2: Right.

e THE WITNESS: Not much. 1 would go see him

~ every couple of months. 1 was seeing Dr. Hall'every

B month for pain management.

9 BY MR. STEINER:

xn p, ~n/hal did Dr. Hall do for you in (hose couple monllis.

11 every coupe months?

~z A. I see her evory mon(h. She's pain manac~emenl. 7ha1's

13 where I have io gel my pain medication Irom.

19 Q. So she would just prescribe you pain pills like Norco?

> > A. Yes.

1 s Q, And the other ones That we talked about earlieR

A. Y¢s, the Gabapenlin.

~ fl Q. Did Elie do anything else?

~" A. No, IhaCs alt. She's a pain doctor. Actually, I'll

zo lake that back, She did. She gave me injections. f

%a did have injections. The steroid whatever kind of

2J injections, I hatl Three of those with Dr. Hall.

z7 Gl. Do you know when those occurred?

2~ A. I don't remember. It was last year,

Z~ Q. Was i! belore or —
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A. 11 was after my socond surgery.

Q. Do you know what Dr. Kornbium did in your first

surgery?

A. My lirsl surgery, Ite went through my back and it was

supposed to be a couple o(pins and that kind of thing.

When he got In there, it was not quite as Ise

anticipated and f ended up gelling a couplo of titanium

rods or whatever put in there.

Q. ~o you have any flea if those rods will Hoed to be

removed at soma point?

MR. ~ARATTA: ObJecllon: foundation.

THE WITNCSS: Thoyli never be removed.

BY MR. STEINER:

Q. Did you get a second opinion before doing through with

that sur~ory?

A. No.

Q. How tang were you In the hospital after that first

surgery?

A. My surgery was on the Wednesday and t believe I leil

there Friday, two days.

Q. Following that surgery, how often would you follow up

with Dr. Kornblum?

A. Following that surgery, I had another curgory the

following woek.

Q. Okay. W as that planned?

Page 6fl

~ a couple days, went back for a couple of days, so

bellevo it was like Iwo weeks a(lor.

3 Q. And how many appointments hava you had with Dr.

~ 1<ornblum since that second surgery?

5 A. Approxfmatoly 10.

6 Q. Is it like once every couple months or something liko

'~ that?

o A. Yes. Snmellmes him, sometimes his PA. 1 don't always

~ see him.

~ o Q. And then did he schedule you for physical therapy at

li thallime?

~ z A. My physical Therapy was six months after my second

i 3 surgery is whon i started.

~ 4 q. How long were you in physical therapy tor?

x ~ A. i want to say Ilke Iwo months.

~ 6 Q. Thon following that, did you just continue to see fir.

» Hall for the pain management?

~ e A. No, I've never been able to stop c~elting pain

~9 management.

2~ Q. I understand. Pm saying after your physical Therapy

~l was completed after those couple months, what did you

22 do?

~~ A. We had to slop physical therapy. It was never really

~~ completed because of the pain level That I w2s In.

zs q, So from about eight months after your second surgery,
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A. Yes. Ilwasmysecondsuryeiy.

Q. Okay. And Dr. Kombium performed Thal, right?

A. Yes.

Q. And what d)d he do in that surgery?

A. Actually, I had two surgeons there. i had a general

surgeon who was Dr. Harris I believe his name is. They

went through my stomach and attached more bars, so Dr

Harris ended. up havBic~ to move everything out of the

way and Dr. I(omblum did his thing on my back.

Q. So that was installing more rods in your back?

A. Yes, more hardware,

Q. How long were you fn the hospital following that

surc~ery7

A. I wont in on May 61h for 1ho surgery and I believe dial

was a Wednesday, so I think i didn't c~et out until

Saturday on Thal one, so that was Three days.

[xcuse me one second.

(Discussion otl the record.)

6Y MR. STEINER:

C1. Flow Iona did you follow up with Dr. f<omblum alter that

surgery?

A. 1 believe it vas two weeks. He wanted to see mein two

weeks. Since both surgeries were only a week apart

from each other, you know, it was like I really went,

had the surgery, stayed (here a wuple days, came home

Page 69

1 you stopped treatment until your Third surgery; is that

2 right?

3 A. Correct.

4 Q, Wtien was your third surgery?

5 A. December 21st of 2016.

~ Q. And Dr. Kornblurn performed that surgeryl

~ A. He did. ~+

B Q. What did he do? ~C

~ A. I call It adding wings. Hie extended Iha metal bars to

io fuse--

ij Q. lb fuse thes¢ •- O

1z A. The vertebrae, yes. h~

~ ~+ Q. Did Dr. I<omblum roen~ion whether or not ha thought the ~~"

~~ 9 surgery alter the second surgery was successful?

~ 5 A. lie felt That the surgery went we0 and we would have to ~
Q

~ ~ wait to see how 1 recovered. N

~~ ~ Q. Okay. Has Dr. ICornblum expressed that he believe) This Q

~ N Third surgery went well as well? ~
J

~ ̀  f~. He's very happy with the Third surgery, yes.

zu O. Flan your pain gotten better since you've gone through
(~J

7~ these surgeries? s--+

1= A. Eventually, yes.

1~ Q. Are you required to use crutches, a brace, walker, ~

~•~ anything like Thal? b

•~ Fl. I have a brace al home and t also have ~- I'm not sure
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1 what iCs called, but iPs a bone stimulator that

z have to wear every day for 30 minutes. ICs like a

~~ battery oporatod unit.

~ Q, But you don't use any walking aids, right?

5 A. No.

e D. What is your hack brace called, i(you know?

"+ A, IPs a back brace. it has metal rods in (here. IPs a

e black, heavyduly oriho back brace.

9 Q. W hero did you c~et il?

to A. The supply store. I lead to go in there and get

xx measured for it.

x2 MR. BARATTA: Blnson's.

~3 THE WITNESS: Binson's.

~4 BY MR. STBINER:

is Q, Was that prescribed to you by Dr, 1<ornblum?

is A. Yes.

Q, Mow often do you woar it?

le A. When I need to.

~ 9 Q. How often is that?

20 A. pepends on wlnt I'm doing. Sometimes I dont have to

zi wear it at all and i(1'm doing my housework, then yes,

11 I do i1, you know, to tty and keep my bocl< s1Ul.

23 Q. So IPs as needed?

~9 A, Yes.

z5 Q, pId dr. Kornblum prescribe Ihal6one siimulator7

Page 71

1 A. Yes.

2 Q. Whore did you get ghat?

3 A. Nls oftico.

4 Q. And do you have any idea what That does?

5 A I('s supposed to stimulate bone growlli.

6 Q. Okay. Do you still usa it?

'~ A. tiverydayfor30minules.

B W. Whon did you Ilrst start using il?

9 A. Three weeks after my Ihird surgery.

~° 4. Sorecenlly?

> > A. Yes, in Jarniary_

~2 Q. Have you ever heard that you've had arthritis in your

13 back before?

x Q A. Yes.

i5 p_ And when Is the first lime you heard that?

~ 6 A, Dr. Belli told me whin I had the MRI done.

~'l 4. When was Ihal?

t~ A. April.

~ ~ MR. BARATTA: asked and answered. Go ahead.

z~ 7PI6 W I7N~SS: Flpril of 2015. I'm sorry.

21 2014.

'~ BY MR. STEINER:

2~ Q. Has any doGor toll yuu that you've had degenerative

ZM1 conditions?

-~ A, Yes, Dr, Helfi and 6r. I<ornblum.

Page 72

~ Q. Helnc~ a waitress, you menlloned IIia1 you had to bend

z over and carry heavy oUjecls, right?

i A. I didn't mention that I bent over, but yos,1 do carry

~ five, six plates on my arm which tends to he heavy.

5 (d, bid you evor have probloms with your back hefore'1

6 A. O( course. My back ached. I'm on my feel all day for

~ six to eight hours.

d Q. How lone had that been n problem?

A. I'm G6, so 1've had three children, i've had b2ckaches

to for 20 years, noihin~ 1Frat has kept me from working.

x~ Q. Etas any doctor told you that you are pormanenlly

12 disabled irwn working?

13 MR. BARATTA: ObJectlon; asked and answered.

i~ She tesfi((ad regarding applying for and being granted

is first timo Socia! Security plsability.

~6 7HE WITNESS: I already answered i! so --

1'i BY MR. ST[1NER:

ie Q. So it's your understanding That you cannot work?

19 MR. BARATTA: Asked and answered.

20 Go ahead. Donna, you can answer.

21 THE WITNESS: At this lime, tho doctors have

22 slated That I am unable to work due to my hack

~3 condil(on.

l9 BY MR. STEINER:

z5 Q. Do you believe you'll be able to work in the future?

Page %3

1 A, ThaPs the future. 1 have no idea whaPs going to

2 happen tomorrow. I only know whaPs happening now, so

3 no. rn

Q. Ara you oplimisUc that you might be able to work

again?

~ MR. BAfWTTA: Objection; relevance.

~ You can answer, gonna.

o Thl[ WITNESS: My incomo Is $61G a month. po

9 you think 1 would liko to go back to work'd Yes.

~° BY MF2. S7EWER: (..~

i 1 q, D;d yov ever taka any Naln medication for zany reason O

12 before Ibis accident?

la q, Nope. Occasional Motrin.

in Q. Anyprescriplion7

~ S A. No. 0

~ ~ Q. Prior to this incident, did you ever have any problems N

11 with your back Ihat required medical IrealmenPt p

x d A. Nope. ~
J

19 (~, Any pain That we haven't already discussed in your

~
~0 back?

W
~~ A. No. H

z~ Q. On the dale o(Ihis incident, were you Ireallpc~ for any

2J medical conditions? Q

-~ (a. On the dale of Ibis incident, were you taking any
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medication?

A. No.

Q. Presently, are you doing anythiny other than medication

to alleviate your pain?

MR. ~ARA7TA: Asked and answered. She weflrs

a back brace, she's got a TENS unit and stia takes

Norco.

MR. STEINER: Okay, (hose are three things

that she did mention.

FlYMR. S'1"EIN~R:

Q. Bul is there anytlifng other Ihan --

A. My dolor doesn't want me fo do anylhing at this time

except heal.

Q. Okay. So nothing else?

A, No.

Q. po you recall any parllcular Incident after Ih(s call

That aggravated the pain in your back?

A. Everything I do aggravates the pain in my back.

Q. Like what type of acllvity?

A. Standing, walking, sitting, sleeping, bending. Il'S

constant pain Qvery day.

G. Alter this incldenl, did you ever have a slip and fall?

a. Nope.

Q. Any aulomobils accidents aHer?

A. Nope,

ra~~ ~h

s accident?

z A. No.

3 Q. Before This incident, had you been hospitalized for any

4 reason ocher than for your children?

A. Ycs, 1 had a laparoscopy and 1 had a parli~l

6 hysterectomy.

'~ Q, W haPs a laparoscop~t

e A_ It's where They go through your naval wllh a scope and

9 check It out to see what needs to be done.

to Q, What was that 3n relation to?

li A, I had endometriosis.

~2 Q, When was lliat?

x3 A. it actually started in tike'96,'97, the pains all

14 started.

zs Q. Wha[ hospital?

x6 A. St. John Morons. So actually, you knowwhal, lhaPs

17 when 1 went to St. John Morons.

is C,~. Before this Incident, did you ever see a physical

i9 Therapist?

Zo A. Yes, when (injured my shoulder in 2000, I seen the

2x Concenfra physical --

22 Q. Any other incident

23 A. Not that I can recall.

zg Q, Before This incident, did you ever have an MRI, CT

25 scan, anything like that?
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Q. Any visits la the emerc~oncy room other than related to

this incident after the accident?

A, I've actually been to urgent care since this accident.

Q. For what?

A. I had an infected tooth That required aniihioties and

That was a week ago f=ridgy, so whatever date that was.

Q. What urgent care was fl?

A. Roseville Urgent Care.

Q. Alter this incident, have you done any surgeries

unrelated to this incident?

A. Nope.

Q. Havo you ever visited a chiropractor?

A. Once.

Q. When?

A. Let's see. My son is 33, so 33 years ago.

Q. Do you remember who That was through?

A. A chiropractor that was on Ten Mile 2nU I-94 in

Easlpoinle.

MR. BnRA7TA: Lupo.

THE WffNESS; No. Novicki or something like

that in the strip mall right there.

6Y MR. STC-INER:

(a. Before This inci<lenl, had you had a slip and fall?

A. No.

C~. Before This incideN, had you had an automobile

Page 77

x A. No.

z Q, Nave we~prelly much covered all youf ifenlment for ~"~

3 alter the accident? `Tf

A, I believe so. Everything was pretty much done end ~

5 ordered through Concentra or through Mendelson Komblum

6 and a couple of visits to pr, PanlhenJl.

~ MR. STEINER: Let me just ~jo fh~ouc~h my notes

o real quick oft the record, I think I'm Just about ~

9 d011B. ~j'

io (Short recess.)

~ i BY MR. STEIN[R: O

x~ Q. Before th¢ Incident, did you have any hobbies,

~ 3 aclivilies, sluff you liked to en)oy?

J~ M1 A. Otcourse,

~5 Q. What types of sluff would you do? ~

~ ~ A, I was actually on a bowling team wtlh a couple o(fhe N

~'~ ~Ide from work. Il hadn't been for a couple of years Q

In because everybody just kind of slopped wanlin~ to ego. ~

~a 9 1 used l0 90 dancing. My grandsons -- I have nine

7~ - ~rendchlldren. So Three of my grandsons play soccer, W
~ so I mean we always used to screw aromid with the ~,

j1 soccer ball.

z~ At the lime of the incident, I had Twin ~

~~ c7~anddaugh[ers lliat were a year old Thal i was

2~ responsible to take care of Them chat I couldn't even
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1 do That bocause I couldn't lift up anything. It was

2 liko 1 couldn't do nothing. All the Ifmo, "Nana,

3 come" -• "I can't come:' "Nana, come" -- "No, I can't

A do that either."

5 D. With respect to the bowing, had it been a couple years

6 before Ihis incident that you --

~ A. Yes.

~ Q, So with respect to the dancing, how open did you ~o

~ danc(ng betore this incident?

i~ A. I actually hadn't been for probably a couple of yoars

it ellher, you know. but it's all things that I can't do

iz anymore. 1 can't wear high heels. 1 wore three,

~ ~ four-inch high hocls all the Time, so now it I dross to

~ a go anywhere, I have to wear flats becauso I can't even

~~ dress correctly.

16 q, karlfer, you mentioned that you do baby-sit one of your

I~ grandchildren at least every day, right?

xe A, Yes. Well, three, four times a week depending on what

79 the mom and dad's schedule is.

z0 Q. Okay. Is that to accommodate a vrork schedule or

~zz something ilko thol?

~2 A. Yes. My son and his Hance work.

z3 Q. Do they pay you or anything?

2~ A. No. It's my grandson. Do they pay me? No.

zs MR. BARATTA: She should pay them.

Page 79

1 THE WITNESS: Correct. Because 1 go to their

1 house.

~ BY MR. STEINER:

~ Q. Okay. And you sflll see the other grandchildren as

S well?

6 A. Yeah, all the limo. 1have agreat-grandchild coming

"~ next month.

o Q, Congratulations.

~ A. So we'll have another baby in the family.

7o MR. STEINER: Congralulallons. Thank you.

~ i Thal is all I have.

12 EXAMINATION BY MR. GABEI.;

~ ~ Q. My name is Steve Gabel. f represent T&J Landscaping

i^ and I'm going to ask you some questions about the

is incident we're here for today. Sarno ground rules

1 s apply, pkwy? You have to answer out loud which I'm

going to ask you to answef out loud. Okay?

~ L A. Okay.

i 9 Q. Ali the other ground rules Mr. Steiner discussed with

~0 you apply to me as well. Okay?

21 R. Okay.

~~ ~. W e just look a break for a second, Do you need to lake

~~ another break before we go ahead?

~Q A. 1 actually do.

z5 (Short recess.)

Page fl0

~ MR. GABEL We'ro back on the record,

~ 6Y MR. GABEL:

3 Q. Ma'am, I'm going to jump around a Illllo bit because

~ Mr. Steiner asked a lot of quesllons and I'm going to

~ do my best not to go over !hose questions. t may, buE

~ I'm going to do my best not to do that. Okay? What is

~ your weightcurren0y?

tl A. Right nomLP

9 Q. Yes.

to A. 963.

11 q, And as I undorstand il, it was around the 140s or so

12 around the Ilme of the inciden6 dghl?

i~ A. Correct.

z~ Cl. Forwhatever you postetl on social media, we'ro going to

~5 ask you please do not deloto Thal and we may follow up

~ 6 with your attorney, but whatevor it was, commentary you

~'~ monlioned, those photos, just leavo it (hero.

le A. No photos just --

1 ~ Q. Thank you. Do you do Twitler9

20 p. No.

~~ Q. Do you do Instagram?

22 A. No. I can barely do Facebook.

~~ Q. All right. So you mentioned this chiroNractor who was

24 in Eastpoinle. Is that the only chiropractor you would

25 have seen in the last 20, 25, 30 years?

Page 81

1 A. In the last 34 years and that was the only lime. It

2 was 34 years ago. ~"~

3 Q. Was it one visit or a sorins of visits? m

A. I believe I went about ilve times.

5 Q. You tell us, what was the condition you went (here Tor?

6 A. When 1 had my middle son, i had an epidural and It was

~ just Io the point when I came out of the hospllal, my ~

8 friend, because my back was aching and -- ~,'

9 Q. So yodro pointing ro your tow back?

~o ~. Yes.

~ ~ Q. Was Thal what you complained about for the five vlslts7 O

A7 A. Yes.

13 Q. So epidural is typically an injection into Iho low back

~19 area to decrease pain, so you have your hand on the low

1~~ back? ~Q
~ fi A. Correct. N

~ ~ O. And Ihal's the area you complained about? Q

~ n A. Pm just standing here. ~"''
J

~ ~ Q, i understand. f3ui lhaCs the area you complained

Zo ~boul, correcC? W
z~ A. Yes. ~

~~ Q. 70 the chiropraGor~

~~ A. Yes. ~Gl

'~ Q. What did he do, manipulate the back in some way?

-- A. Yes.

l 1

H

\.J

l 1

~--~
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N

N
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N
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1 Q, How did he clo That? ~ ~ Q. Correct, In the (ivo years before.

z A. Ele had taken x-lays and then he pul me on the bed thing z A. No.

3 and adJusled my spine 1 guess, j Q. Any pain modicaifons you filled at 1liese two locations

~ Q. Did he dive you a diagnosis? ~ --

5 A. No. 5 A. No.

~ Q. What were the pharmacies you went to prior to Ihis ~ Q. -- you havo to tel me finish iha quosiion -~ In the

incidanl? I know you mentioned a tew, but I'm going "+ five yeafs before?

a back in Ume in the five years before this incident. o n. No.

~ A. Five years before the incident? ~ Q, Are you right orleft-handed?

~o Q, Corracl. io A. Right, but i do use my tell

li p, I ~eallywas never sick. I can recall one visit where » Q. But you're rir~ht-hand dominant?

12 I had an upper respiratory infection. 12 A. Yes.

i3 q, Just tell ma tho name of ilia pharmacy, llie name of the
13 q, prior to Ihis incident, had you seen a psychologist,

19 place you went to, the establishment. 14 psychiatrist or social worker?

15 A. I would have to say Walgreens at 12 Mile and Harper
15 A. No.

x 6 because that wns closest to my home. 1 ~ Q. As I understand irom youf fecords, you smoke

1~ Q. On 12Mile7 i~ cigarettes.

to A. Yes. It sits right on tho corner. 18 A. I do.

i~ Q. Near Harper? ~9 Q. And one record said you smoked 20 cigarettes. Is Thal

~~ A. On Harper. Zo per day?

21 Q I identify fheso by street and cross strool and city, 21 A, Yes.

22 so lhaPs what I'm r~oinp [n Ao. On 12 Mite, corYect? ~2 Q, And you tell me. 1 don't know. Is (flat equivalent to

23 A. Yes, ~ 23 one pack per day or more?

~9 Q, Neartlarper? 24 A. Yes.

25 A. Sir, iPs on Harper. II sits right on Ih~ corner. 25 Q. Ono pack per day?

Yage fl3 Page II5

x Q. At the corner. WhaPs the city? 1 A. Yes.

z A. St. Clair Shores. 2 Q. Has any doctor told you that you should not do that

3 Q. Is there another one you went to besides that locilion? 3 because it's generally not good for you, reduces the ~J

9 A, I would have to say CVS that sits on -- it's on Harpor ~ amount of oxygen in your bloodstream? ~

5 by 13 Mila Road. 5 A. Yes, m

6 Q. Again, what city is that, St. Clair Shoran? 6 Q. Did a doctor tell you that it reduces the amount of

'~ A. Yos. ~ oxygen In your bloodslroam that could inhibit healing? ~,

o Q. Was there another one bosidQs those Iwo locations you
e q, Yes. Dut -- ~,'

~ Jus! mentioned? 9 Q. Hold on. So do you foday still smoke cigarettes?

io A. Prior to then incidant? 1~ A. I do.

~i Q, Yes, in the five years or sn.
li Q. Is it the same amount, one pack per day? O

12 ~. !don't believe so. 12 A. Depends on what I'm doing.

i~ Q. You mentioned you would coo to Kroc~ar I think after this
13 Q. How otten do you smoke one pack per dad!?

~ ~ Incident. pid you ever go to a k<roger pharmacy before ~ LQ MR. BARATI~A: Since when? ~

~S this incident? i x5 ~Y MR. GABEL: ~O

~ ~ A. No. ~

~

i 6 Q. Currently, how often do you smoke one pack per day? N

(Discussion oft the record.) 1~ A. Probably evctry day. p

~s f3Y MR. GADFL: ~ z~ Cl. Okay, Are you under any-- striko That. J

i9 Q, So were there any other pharrnacies other than ltie two 7~ Before this incident, in the five years ~

2~ you told me about in the five years before the I to before, were you under any Wrillen medical W

~~ incident? 2~ reslriclions? ,.._,

zz A. I doii t believe so, no. ~ ll A. No. CJt

2~ Q. Did you have an existing standing prescription, ~ ~~ Q. Did you have any medical reslriclions on yo Ur driver's ~

In refillable piescrip~iun at These !wo places? 2A license? ~1

is A. Prior Iv the incident? ; ~'~ A, No.

.. i- ;~'7 ~,  bansonreporting. com > 2 (P d y e s £3 2 t o B 5)

-, ,,, ,.. ~„ „ 913-567-II700
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~ q. Did you have corrective lenses staled on your drivers ~ Q. Did anybody dive you a diagnosis as to whnt happened in

license? ~ that incidenP7

~ A. I don't believe so. ~ A. I didn't even ~o to Ihr doctor.

4 Q. Detore this incident, you were telling us about some of q Q, How did you gel the air nraca?

5 the hobbies and 1 know lh¢ywere prior. You told us ~ A, i had iL 1 have threo sons Thal played football,

about ih~ bowling within ~Ive years prior. You told us 6 soccer, wrestling. i have lots of sluff like Ihat.

~ about dancing in the five years prior and obviously ~ Q. So }rou didn't gel a diagnosis because you didn'I go to

" caring for your grandcldldren. Is there anything Disc 8 a medical doctor?

~ in Iho live years prior in additlon to working that you y A. Correct.

xo would dot 30 Q. You ~dn't g¢t any medical Treatment for ihal; I5 ihal

i i A. 1 sew. I have a sawing machine, so I'm always making ~ 1 true?

iz things. In fact right now, I've just -- we havo my 12 A. No.

~3 great•grandson's baby shower on this Coming Sunday, so 1~ Q. ThaPs Irue7

3 t I've done like the flower arrangements, but Il takes me 19 A. Yes.

i s double ll~e time. You know, If 1 want to paint my toes, 15 Q. did you have any -•was it the right or the lets ankle?

i s it lakes me two hours because I Lava to do a little ~ 6 A. My left.

~"+ bit, then slop. i~ Q, Did you have any instability of (he IeR ankle

~ B Q. So other than lne sewing, do you think you kind of 18 continuing on over the course of the year oiler that

~~ coveredwhafyourgeneralhobbleswere? i9 occurred?

~~ Fl. Yeah. I'm just a crally kind of person, always have Za A. No, it did nothing, just unbruised and I was food to

z ~ been, making curtains and -• 21 go.

2? Q. I'm going to move toward the incident now and again, 22 Q. So it healed after several days because you used the

23 Mr. Steiner has askod you a lot of questions, so I'm 23 air cast --

29 going to jump around a liitla on chat topic, Aclualty, 2~ A. Yep.

25 prior to the incident, aphroximatety one year before 25 Q. You have to tat m¢ finish my question --and Iiie~i you

T Page 87 Page II9

1 ilia incident, did you have a slip and fall In the x were okay in your op)nlon?

parking Tot ghat we have been talklnc~ about here? 2 A. Yes, !t took a weok to 10 days for Ilse swelling, the
[I]
^
l 1

3 A. It wasn't a slip and fall per se. It was I slipped. 3 black and blue to go down.
m

9 Q. You slipped, but you did not fall? ~ Q. When Thal happened, did you feel any problems in your H

S A. Ri~hl. 5 back al all?

~

6 Q. Was this in the parking lot wo have been talking about? 6 A. No. 1--1
lJ

~ A. Correct. ~ Q, Do you recall when you had the last name McMillan ~,

o Q. Wero you exiling a vehicle? e having an incident a! Meijor?

9 A. Yes. ~ A. An incident at Moijer?

~o

~ ~

4. Were you out of the veliicie?

~.

i~

it

4. Did you ever tall at a Meijer Iocalion?

No. O
Yes. A. /-~

~ l Q. Was it in ilia wlntertime7 12 Q. You did not fall and hurl your arm or fall or hurt

~

~ 1

i~ A. Yes. i3 yourse~l in any way at a Meijer? O

~ ~ Cd. Did you catch yourself on something so Thal you didn't ~ Q A. No. ~

~s need to (all? is Q. Okay. When wos it you were marled to Mr. McMillan? ~'~''
O ~--~

~~ ~~ A. Ny door, the car door t 6 A. WC got married February 1AIh of 'J7. N ~+

~ ~ Q. Did you burl anything as a result of that? ~ 1'~ Q. And Then you gave us the end dale. i apologize. When ~ N

i ~ A. My ankle. ! ~ H was that? ~' ~

~ ~ Q. As 1 understand, Uie ankle hurl (or a couple of days Ot i ~ 9 A. September 2000 I Think. J ~

~~ a couple of weeks was il? j zD Q. You fold us about a domestic violence incident and so ~ Q

z~ Fl. I didn't work for about three days. ~ z ~ Pm not going to particularly 25k about Thal, bui what ~ F'—'

~
~~ (.~. Did you continue to have an ankle problem after That'? ~ z1 I roam to know is were you hurl as a result of the ~

z~ F~. No. 1 wore an air brace to work for several days ~ z3 incident? ~ 'p

~~ because my ankle and my whole tool was just black ~.vhcre i ?n A. No. l~f N

• ~ I had hit it on my car. ~ ~ ~ Q. You did not fall as a ~esun of that incident? ` ~
t--'+

~jjj[~~?

~. 1~1~1~ ~h~nsonreporlin9.com
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1 A. No.

2 Q Dicl you hurt your back al all as a result of that

3 incident?

~ A. No.

5 Q. Whaf was iho date of Uiat again?

6 A. The Orst week of October of 2010.

'~ Q. Did you have to seek any medicfli care and Ireafinent as

e a result of That manor we just dascrlbed?

~ A. No.

io Q, prlo~ to this Incident, did you ever seek care and

ii treatment for drag or alcohol abuse?

1z A. No.

i ~ Q. So you said you arrived al the parking b15:50 a.m.,

19 correct?

x5 A. Yes.

~ ~ Q. Now, had you ever spoken to anyone irorn T&J's

i~ Landscaping prior to ihis incident?

ie A. Yes.

~9 Q. When did you speak to anyono from 7&J's?

20 A, They would come into the restaurant, so we'd give them

21 drinks or they would order food sometimes.

22 Q. Now, when you talketl to Ihem, would this just be social

~~ talk?

z9 A. Yes.

25 Q. You would not discuss the tns and outs of 1he(rwork

l:~age 92

~ MR. DAf2AT'fA: You mean last before the dale

of incidonP7

3 MR. GABEL: Correct.

BY MR. GABEL:

5 Q. That was the question, last before the moment of the

~ incident. You do not know that, do you?

~ A. No.

D Q. 1 want to ask you about the Ii9Ming. So al 5:50 a.m.,

~ was the sun still below the horizon?

to q, Yes, it was dark.

11 Q, It was not twilight yet, correct?

12 A. No.

~3 Q, 7heCs.correcl?

1+ A. Correct.

~~ Q. Bul you described Borne ~Ighls. Were there any other

16 Ilghls7 Was (here light from any other source, ambient

17 light, light from Ilc~ht posts at all?

to A. Jusllho--

1~ MR. BAfzA7TA: Other than the door light she

Z~ described?

Zi MR. GABEL: Correct. She staled Ihal

22 already. I understand.

2i BY MR. GADEL:

z9 Q. Anything in addition to what you have said? Were (here

z'~ any car liyhts, ambient Ilghl from light posts you

Page 91

i aclivllies, would you?

2 A No.

3 Q. So is II fair to say Iha[ you do not know the scope of

9 any work they were to do, if any, aphis locallon?

5 A. No.

~ Q. Is that true, you would not knov✓1

~ A. I would not know,

~ W, if we were to esk you whether you knew when They did

9 any work at all in iho winter of 2013 to 7014, would

to you know that exacliywilhout guessing?

it q, No.

12 Q. If we were to ask the means and methods of the Work and

i ~ exactly how they did it and what They did and who was

~ ̂  (here, woutd you know anything aboi~[ those details

is wilhoutguessing?

x~ A. No.

i~ (2. You did not havo any agreement with 7E.J's, did you?

~ ~ A. No. Could I talk to my altomey !or one second?

~ ~ MR. BAFtATTA: Sure. 'there's no question.

Zo (Short recess.)

z~ MR. GABEL: We're back on the record.

~2 BY MR, GABEI:

23 Q. You do rot know exactly when T&J's would have last been

~4 on the premises, would you?

J5 A. I do not know.

Page 93

~ haven't mentioned?

z A. The back window that is in the rear of the building, (~

3 some form of night Ifght came Through that, but it ~

~ didn't go past Ilte window if that makes any sense. Il ~+

5 was just illuminating the window on the Inside of the

building. \.!

~ Q. Dld you carry a Oashlighl with you or a Illlle ~+

personal li~ht? ~,''

A. No.

to Q. So there was enough Ilght for you to navi~jate from your

> > car if you wanted to to the building? It wasn't

i~ totally black?

~3 A. No, it wasn't pitch black.

~ ̂ Q. I want to ask you about the conditions there at the ~

~'~ time of the incident right before you fell. Okay?
r--+
~

~ ~ A. Yeah. ~N

~ ~ Q. You told us what you said about snow and its condition. O

~ ~' I heard that. I'm going to ask you a few other Ihinc~s. ~
J

~ y Do you know exactly what the temperature wzs at That ~

zo limo? W

~~ A. II was in the negative numbers. ~

Q. Do you know whether it was aUove Ireezinc~ in the 24 ~

27 hours before the incident? ~

~^ ~. II was not. b

1~ Q, Uo you know whether it had rained ai alb in the three

~~~A L9 (Pages 90 L-o 93)
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Page 9~

days belore the incident?

A. I don't recall.

Q. Uo you know the exact amount of accumulaifon, if any,

of wal~r, not snow, bu! water in iho three days before?

MR. BARATTA; ~oundatlon.

MR. LABEL: Only if slia knows of course.

THE W17NESS; I c1mYt know.

RY MR. Gl1(3GL:

Q. Do you know the exact amount of accumulation of snow

without guessing within 1ho three days beforo?

A, No.

Q, i( we were to ask you tho minimum and maximum within

the three days before, would you know that?

A. No.

Q. You provldod some photos al Borne point durinc~ the

courso of the Iltlgation. Mr. Baratta was kind enough

to provide those. They're really dark. Do you know

the source where they aio cll~ing? Afe they on a

phone? A digital camera?

A. 71ie reason why they are --

MR. (3ARAT'I'A: Answer hip question.

7WE W ITNkSS: 1 Ihouc~ht [he q~ection was --

okay.

BY MR. LABEL:

Q. Do you know (h¢ source? Are they on a digital ceme~T.

Page 96

~ A. No.

2 Q, Were they taken days later?

3 A. Theywero taken months later.

4 Q. So months later. Okay. What was the purpose of lakiny

5 the photos if They were taken months IateR

~ A, Mr. Baratta asked mo If I had any pictures of the time

"~ of thn incident which 1 dId not and rathor Than 1rylnc~

to explain this w21i, that wall, this window, I went

9 there at 5:6~ fn the mom(ng and tried to shoot the

1~ whole area with a.diiferent shot.

11 q, So you were using it Just for the general deccripiion

~ 2 of the area, correct?

is A. Correct.

19 Q. And then you had a Ilst which described Ihings. Was

15 the Ifst--whatwas the Ilst about? Can you describe

36 (ha(?

1~ A. The Ifst was showing where exactly each picture was

38 located on the buHding and where my car was parked at

~ 9 the limo of the incident.

20 Gl. Okay. It did not depict tho condition at the time of

21 the incidenl7 It was just to dive some doscription to

~~ Mr. Baratta and perhaps anybody else interested at a

L3 later point In lime?

z~ A. Correct.

2~ Q. Ali right.

Page 95
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on a phono or something else?

A. They were on my phone.

Q, Are they on the phone you currently have?

A, Not anymore.

Q. Have you stored them on a computer, the cloutl or E-mail

anywhere?

A. No, I copied them, gave them to my attorney and Then

deleted Them irom my phone.

Q. So you copied Them. How would you copy diem?

A. i sent it to I believe Wadgreens and i had copies mach.

Q. Did you E-mail them to Walgreens?

A. I must have. I believe -- 1 didn't do it. I'm not

like really tech savvy on that kind of sW(f.

Q. So who did that fot you to gel it io Wal~reens?

A. I Think my daughter-in•law I believe.

Q. Who is that? What's her name?

A. Jessie.

Q. Last name?

A. Livings.

Q. Now, why world they appenr dark? Do you know without

guessing? II you're going to guess, don9 tell +ne.

They seem really dark.

A. Because it was dark.

C,1. Were They taken {he morning of the incident, 5:50 a.rn.

and slightly beyond?

Page 97

i MR. BARATTA~ I believe the list was an index I-~-~
~i~

2 provided.

3 MR. GABEI: That's correct. We have that. i ~J

~ get that.

5 BY MI2, LABEL:

fi Q. I'm Just asking what it was and you've answered Iha1.

~ So this incident was 2-21-1A, correct? d

8 A. Correct

~ Q. Do you recall al all whether lho lomperaWre acWally

to got up into the forties within the day of and the two

3 ~ days before the incident? O

~ 2 A. i don't believe so. i! may hnvo, but I don't believe

] 3 50.

i ~ Q. All right. Do you even know whether it rosQ up as hiyli ~

~ 5 as 50 within the time frame I described? ~Q
~ 6 A. Absolutely not N

~ ~ Q. And when you said that your inleraclions with TKJ's Q

~e would be about morn soeial things and not the work They ~-'
J

i ~ did, my question is after the IncideN, is that also

~20 true, you diJ not talk to 'f&J's about the work They did

W~ after the incident?

22 A. Co[recl, I've never seen them.

z3 MR. BARAT7A: Since? Ol

~Q TFIG WITNESS: Yes, since the incident, ibe ~

~S never seen any of them.

~. [ ~hanson~epo~iny. com 2 J (~' c1 C~ C' S ~ 9 1.O 9 ~
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~ BY MR. GA6EL:

2 Q. And you haven't spoken to them either, right?

~ A. Correct.

~ Q. Does the name Tom Caramac~no Bound familiar?

5 A, I Ihink lie might have been one of the doliveryguys.

6 Q. So you say delivery. WhaPs the delivery, delivery for

"~ what?

A. Fool. I mean Caramagno's, (really don't know What

9 they delivered, but lheywere delivery people.

io MR. BARA77A: Do you knav who Mr. Caramagno

~i Is?

i2 THE WITNESS: No.

x~ DY~MR.GABEL:

i Q Q. If 1 was to ask you whether or not you know whether

~ ~ he s with T&J's, would you know 1hat1

ib q, No.

1~ Q. If 1 was to ask you what Mr. Caramagno did or did not

le do relailve 10 this premises around February of 2014,

~ ~ would you have any idea?

la A, No.

~l Q, pid you go io a gym betore this Incident?

~~ A. 1 had signori up at Planet Fitness,

z7 Q. When did you sign up there?

za Fl. 207'1 January.

25 Q. Were you still going fhero as of 2014?

Page 100

i Ue(ore this incident we're here for belay and what

7 we're here for today, did you have any discussions with

~ anyono a1 Grind Dfmitre's or with anyone else about the

~ condition of the premisos?

5 A. W e complainctd all the lime to Tom.

6 Q. Tom Chakanf't

~ A. Yes.

8 Q. "(hat's the owner of the reslauranC?

~ A. Yes, that the parking lot needed to Ue done correctly.

to you know.

11 t~, And you don't know what he did or didn't do --

12 A. I have no Idea.

~3 Q. -• wllh Ihoso commonly you made, do you?

i 9 A. some mornings our customers would do iI (or us.

~ 5 q. Elul you don't know what Mr. Chakani did with that

i 6 Information you give him?

x~ A. No.

to q, And you don't know whether anyone was a recipient of

19 any of ihal commentary you made?

~o A. No.

21 MR,'BARAT7A: i don't understand the

~~ question.

23 BY MR. GADEL:

Q. Meaning (( you told Mr. Chakani what you fhouc~hi about

25 the premises, you don't know whether he gave that

Page 99

i A. No.

2 Q. When did you stop?

3 A. It was a year inemborship and I really didn't even go.

~ D. So yoi~ stopped somewhere around January of 2012 perhaps

5 atlholalesl?

6 A. Correct,

~ O. Did you go to any other gyms other than what was talked

e about In Iha five years prior to the Incident?

9 A. No.

~ ~ Q. So lh¢ Planet Fitness was in what locatlpn?

~ 1 A. You can go to any Iocalion.

i~ Q. but the one you signed up al?

A. 11 Mile and Schoenherr. Ifs Warren I guess.

rt Q. You told us nboul the cataract surgeries, one on each

~~ 5 eye, 1 guess, two surgeries. DId you hive any prohlerns

1 ~• with your vision prior to Elie inclJenl?

i'~ A. No. You know, (should probably backtrack on Iha1. II

~ b w~sii l Ihat I had a problem. I did wear contacts, but

~ '~ al some point (n lime, my optometrist said I noeded my

~o cataract Done.

~ U. Where did you get the contacts from?

zz A. I was ~eUing Them al Sam's Club in Ihn optometry area.

~' Q. What loca~ion9

z'~ A. 13 Mile, Roseville.

zs C~. Okay. After Ih,{I incident you told me about the year

Page 101

1 info~matlon to anyone to do anylhing7

2 A. I don't know.

3 Q. Okay. Was it aclivoly snowing at the Ilme of the ~Tj

4 incfdenl7

5 A. No, I don't believe so.

~ Q. II I was to ask you the temperature a! lhv lime of the

~ incldonl, would you know? Q.,

B A. No. ~'

9 Q. Were you on time to start work that day?

~ ° A. I was early.

> > G1. You were early. Okay. Which loot slipped i(you O

~2 rememborl

13 A. Which •-
~la Q, So (or the incident we're here for toJay, which foot

~~ slipped; do you knoN/? ~
O

~~ A. Idon'trecall. N

~ "~ Q. How did ypu come down on the around'? Do you recall Q

~n that? ~
J

~ ~ A. Slraiyht on my lower back.

~Z~ Q. And was the around as you describrrl packed down Type W
zl snow? ~..~

A. Correct. ~

ti Q. When you called in to Ms. Buck, wha! did she do? - Ol

Z~ A. Opened up the I~aH door to let me in.

1' Q. DiA you gel up under your own power?

~*~~ ~bansonreportin~. rnm 
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Fl. I irled to getup and Il was Jusl too slippery, so 1

ended Up c~oinc~ on my hands and knees across the parking

10(.

O. So you crawled to what exactly?

A. The snowbank, tho building,

Q. Where you tell, there was no snowbank, was there?

A. No.

Q. Il was flat as you described, correcl7

A. Correct.

Q. So there was no EMS That day, was there?

A. No.

Q, And you did your shift, correct?

A. Yes. You have glasses. Why don't you wear them?

Q. Theyro actually not for readfny.

MR. BARA"1"i'A: You can't ask him any

questions.

MR. GAB6L: No, you knowwhat? The lighting

is low in here. I'm -- no comp)ainis. I'm not

complaining.

7f1~ WITNESS; 'they're silting right There.

Why Isn't he wearing Them?

MR. GABEL: ThaPs okay. I'm not

complaining. I'm doing great.

(Discussion off the record.)

BY MR, GABEL:
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Q. Dflnce?

A. No.

G1. Sew?

A. Yes.

q. You still deal with your grandchildren, right?

A. Yes. My kids, loo.

Q. Have you been on any vacations at aIi since Iho

incident?

A. No.

Q. Have you gone up north at all sinco the incident or to

the wosl side of the stale?

A. No.

Q. Havo you been to any major lamlly events, anyweddin~s,

anything like that since the incident?

A. No, 1 don't Think so.

Q. Now, you said earlier under quesifoning from Mr.

Steiner that you thought a truck might have come by on

a Thursday, but Then I Ihfnk you said you wero

guessing. So wero you c~uessing with that answer?

A. Aclually,no. Thursday wasdellveryday. Wehed

trucks there every day.

Q. So that may have been a dolivery truck?

A, i5n sure it was.

Q. Now, you don't know without guessing whether Thal eves a

T&J's vehicle, do you?
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Q. So, ma'am, after the incident, did you see any

psychologist, psychiatrist or social worker?

A. No.

Q. And did you see any chiropractors after the incident?

A. No.

Q. Ro you remembor filling out the Social Security

Disability form? 'the application you fill out, do you

remember filling that Thing out?

A. fordisabillly?

Q. Yes, your Social Security Disability.

A. Actually. ~ believe my attorney ((lied that stuff out,

just went and signed il.

Q. One of the first questions is why, you know, why are

you applying. Do you know what you said?

A. I referred to llie s11p and fall, what had transpired

that day.

C!. Since the incidont, have you been diagnosed with any

new illnesses or diseases Thal we liaveri t talked about?

A. No.

O. Since the incident, have you had any new injuries Thal

we haven't talked about?

A. No.

Q. Since the inciAenl, have you done -- I'm going to go

over a couple things you told us -- any bowling al all'?

A. No.

Page 105

~ A. No.

2 Q. You told Mr. Steiner about some of your condi~lons (~

3 prior to the incident. Did anyono ever use the word Io

4 you "stenosis" prior?

5 A. No.

~ Q. Bul They did use the word "degenerallve"? I think you

r talked to Mr. Steiner about That, right? a..

a A. Not prfoc ~G,'

~ MR. BAF2A'f YA: 1 think that's what you

leslilied to.

~i BY MR. GAt3EL: O

17 Q. Dv you remembor somebody telling you that? h~
✓~

1~ A. The first porson to tell me that was Dr. ~eUi.

~ ~ Q. He told you he Thought you had a degenerative type

~ S condition, correct?
r-+
~

~ ~ A. Correct. ~ j

~ ~~ (.l. 'fhal's Tine. So al Ilse parking lot where the incident O

~ F occurred, you said the snow was flattened. How biy of '~
J

~ ~ an area was Thal if you can tell us? O~

~^ MR. BARATTA: l he snow? W

~ ~ 6Y MR. GABEL: ~+

z2 Q. Lel me be more specilic. You said that, several times, U~

~+ That the snow was 11alteneJ, pushed down {Think was ~

-'~+ your word.

l-' A. Yrs.

n
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a Q. hiow blg of an area? Could you say in terms of yards,

z feet, portions o! a football field? Couid you describe

3 (halal JII to us how big an area Thal was around you?

Fl. The area that 1 was walking in?

S Q. Rlghl, irom the point where you fell whero you

~ doscribod it as flattened, how big an area was That?

~ A. If you look out that window, it was at least to that

e houso.

y Q. Can you describo that in feet perhaps?

io q, Like I sold, it was like 70 feel to where I had to

li walk —

i2 MR. BARATTA: You cold 70 yards.

13 THE WITNESS: ~ftl 1 say70yards?

MR. BAF2ATTA: You did.

~5 711E W{TNESS: Okay.

ib MR. BARATTA: Do you want to chango ghat?

x~ tHE WITNESS: Yes. It was Tike 70 feet

la trom•-

19 BY MR. GABE~:

20 Q. In any direction from you?

zl A. No, trom where -- where I got out of my car to where

z2 had to enter, ii was about 70 feet,

23 W. So let me ask my question. From where your body ended

2 ~ up, It you were to look around you, 70 feet in all

25 directions, is that what iho condition vas, 1laftoned

Rage ].OII

i place you went Uiat we haven't discussed for care and

2 Treatment?

3 A. I don't believe soother than the urgent care that

went to 10 days ago.

Q. Teti us that. What's that urgent taro?

6 A. I had an infection.

~ Q. is that your --

8 A. My tooth, yes.

y Q. Okay. Other Than that, as it relates to this incident,

io anything related to the back, were there any other

ii medical care providers that you havan't told us about,

it anything else?

i 3 A. No.

~ Q Q. Any other pharmacies that we haven't discussed?

1 s A, 1 don't believe so.

1 s Q, So the CVS that you told Mr. Steiner about after lliis

17 incident, can you tell me the street that one is on?

le A. ICs 11 Mile and Flarper.

19 Q. Cily~

zo A. SG Clair Shores.

zl q, And the Walgreens you toM him about, what street is it

22 on?

23 A. There's one at 12 Mile and Marper.

29 Q. What city?

2+ A, St. Clair Shores.

Page 107

i type snow?

2 A. Not 70 feet all around because there was a brick wall

behind mo.

9 Q. Right. Other than that?

A. Yes, f mean the whole complete area from the driveway

6 coming in which was another 70, 80 feet to the 70 /eel

~ that I had l0 po to the 190 feel going along the

B building, everything was whit, packed snow.

9 Q. Other Than v~ieres thero was a wall, correct?

to A. Correct. There was a wall this way and the building

1~ walls, but thafs where Iho snow plows were alt --

32 snowplowed the snow up.

~3 Q. Well, when you say snowplows plowed the snow up, Thal

I n was beyond 70 feet, correct?

~5 A. Thal was above the 7U feel against the buildings,

i~ Q. Bul not where you fell?

~ ~ ~. CorreCl.

io Q, So can you tell me, were there any other medical care

~ ~ providers other ihari what you told Mr. Steiner since

~a the incident?

~~ n. Everything that Pvo had done sinter thr~ incident was

2~ either Through Concenlra or Through Mendelson I<ornblum.

23 1 have nothing outside of that other Than my primary

24 care.

?•'~ Q. But There's nothing else, righi7 'There's no other

Page 109

~ Q. Is (here another one?

2 A, I've pollen them al tha Walgreens down here on GratioL
~~J

3 Q. On Gratlot? m

~ A. I think 1hePs --

S MR. BARATTA: Probably Clinton Township.

6 THE WITNESS: Clinton Township. 1—I

~
7 BY MR. GAHEi.:

A Q, On Graliot. What's the closest cross street? ~

~ MR, BARATTA: Metro Parkway.

~~ BY MR. GABEL:

~ x Q. la that correct? O

~ 2 A. No,

~ i MR. DARATTA; Or 15 Mike Road'?

~9 7HF W17NESS: No, II's right here by the ~,

15 hospital. ~
Q

1~ MR. BAf2ATTA; So the hospital is upon N

Groesbeck and Harrinc~lon. ~

~n TFIE W ITNFSS: So just like north o~ ~'~'

~~ 9 Flarringlon, ThaPs like the only street Thal I know.

~20 6Y MR. GABEI:

zt G. Is it on Gralioi near Harrinc~lon? Wt--~

zs A. Yes.

~3 (~. Is That here in Mount Clemens? Q~

2M1 A. I believe iCs Cfinlontownship. ~j

~~ MR. 6ARA7TA: Is it Graliol or Groesbeck? 1—~
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~ Tt-IE WITNESS: No, iPs Graliot right here. ~ A, And the building at the back of the restaurant.

MR. 6AFtA7TA: Graliol and Harrington, thal is , ~ Q. Is that where you fell?

3 probably Clinton Township. 3 A. in this area Here, yes.

Q BY MI2, GAF3EL: Q Q. Does ~hls picture generally depict the area where you

5 Gl. Any other Walgreens? 5 tell on February Z'Isl?

~ A. I don't think so. 6 A. Yes,

~ Q. How about the Kroger, can you tell mo the street that's ~ Q. Okay. We see somo blacktop or asphalt?

u on? 8 A. Yes.

9 A. {(roger, I've had two locations, ono in Easlgate y Q. II we go back to February 21st, 2014, looking ai all

io shopping center, i~ the area of the asphalt in this bottom photograph, do

~ 1 Q, What street Is that, Gratiot? x ~ you recall whether it was snow covered as you described

z2 A. Frazho and Gratfot, yes. 12 the snow?

x 3 Q. On Frazho7 13 A. Complelety snow covered.

1 ̂  A, No, just north of Frazho. ~" Q. So all the asphalt we see in this bottom photograph and

x 5 Q. So Gratlot north of -- Graflot near Frazho? 35 I guoss tho top for that matter because they're from

i ~ p, Correct 3 ~ vlrluaily identical places, that would havo been

17 Q, Cii~/? +~ covorod in snow, correct?

la A, {believe iPs Roseville. ie A, Corroct.

19 Q. Are there any other pharmacies other than the ones 19 Q. You mentioned very early in the deposition when Mr.

20 we've ~jone over all together? 20 Steiner talked about lho incident that you parked In

z~ A. I've gotten Norco at the Kroger fn ~arminglon HiIIS on 21 the lirsl available spot. Can you deceribe what you

zz 11 Mile and Middlebelt. 22 mean by Ibal?

23 Q, 11 Mile and Middlebell in Farmington HIIIs7 23 A. On a normal day?

1Q A. Yes, Kroger. zQ Q. No. On this day, this morning a15:b0 a.m., you

2y Q. Where else? 25 indicated you parked your car in the first available

Page 111 Page 113

~ A. 1 think Ihat's it. 1 spot. Do you recaA Ihet7

2 c~. Today, are you under any written medical reslrlctlons7 2 A. Correct.
~~~
~"~

~ A, Not written. Verb~~l. 3 Q. All right Can you fell me what you meant by That? m

Q Q. Tell me what the verbal commentary is from your 9 A. From the wall here where Ihfl dumpsler is, the dumpster

5 doctora 5 is behind ihiswall, so from thalwall there, ilwas ~]

6 A. Not to lift more than five pounds. 6 one, two, three, I believe the fifth parking area was 1-1

~J
~ MR. 6ARATTA; Are you atl right? ~ where I parked because one (hrouc~h four was a soild

o MR. GAB[L: Yeah. I don't have anything 8 snow mound up to the welt. ~

~ else. ~ C~. Now, when you say snow mound, are you talking about ~-J

~ v MR. BARATTA; Can we mark tliis7 I leave a few to slcek piles of snow that a snowplow would push in Ilse

» questions. 1 ~ back of a lot somewhere? O

i z pFpOSITION EXHIBIT 1 1~ A. Yes.

~ ~ WAS MARKED BY THE REpOR7ER j 1~ Q. Okay. I want you to draw or delineate for mo --let's

~ FOR IDENTfFICATION. 19 do Il Ihis way so iPs nice anJ easy. ~

~5 EXAMINATION BY MR. DARA'(TA: ~ 15 A. Delineate? ~
O

Q. Mrs. Livings, I'm going to show you whaCs been marked i i ~ Q. BaJ choice of words. I'm sorry. i want you to draw N

» as Deposition Exhibit 1 and I think I'm going io ! ~ ~ for me a little rectangle abo~l this bid where you ~

~" concmitrate on the boUom photograph on This page. Do ~v

~

parked your car in the lop pholoc~raph that morning. }'"~

~
~ =' you see that photograph? '" F~. II would be right here.

~
2~ A. 1 do. t~ Cl. Okay. Now, can you see the employee eMr~nce door lh2t

~~ Q. Do you recognize what's contained in Thal? " you were heaJinc~ into Ih2t mominc~ in looking al either W~--+

12 A. Yes. ~ 2z of these photograph;?

j~ Q. Wha! is it7 ~ 73 A. No. Q~

zQ A. The back wall of the property. i J9 Q. Can you give me an approximate idea of where it is? 1~

'S Q. Okay. 'S Jusl point with your linyer. F̀~ ,

~~~ 2~ ~Pa<~~~5 110 t~o 1:1.3)
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Page 119

A, Back in here.

Q, Would i~ he closer to This Ile~ht-colored truck we soe?

A. II's behind That truck.

Q. Okay. So the entrance would be somewhere behind this

light-colored truck we sea In the pholopraph, the

vehiclo Ihafs on the left of the hvo that we can see?

A. Yes.

Q. All right, So then when you said %0 yards and ynu

changed it to 70 feet, the distance from your car

approxim2tely to this door you're estimating is about

70 (B0l?

A. Yes, i think maybe 70 feet,

Q. You were on yourway to work for your scheduled shift

that mornlnc~?

A. Yes.

Q, Is this ttie only entrance That was available and open

for you to use that morning?

A. Yos, the employee entrance.

q. Now, you described I think one of These c~entiemen wero

asking you to estimate the depth o11he hard packed

snow that you described in your deposition. 1 think

you said -- refresh me.

A. About stx inches

Q. Abdul s!x inches, Okay. Bul you also said that you

had seen ar knew that T&J had boen on the premises and

Paye 7.16

1 c1. The snow is six inches deep and it's hard packed. Ny

question is if you know and oniy if you know, If

somaone had been in there to plow the lot, how come the

snow was that deep?

•~ A. When Ilse lot was plowed, it was never plowed to the

~ grourni and salted..

~ Q. I'm going to stop you there. When you say it was Haver

e plowed down to the ground, are you talk(nc~ about

9 February of 201A or are we talking about a different

x o lime period?

i ~ A. It was an accumulation over a time period.

11 Q, I! was a bad winter, right?

1~ A. Correct,

i~ Q. Record snow?

15 A. Yes.

~ ~ Q. So go ahead.

» A. Originally, like when the snow t(rst started, they

~ ~ plowed. EverylhSng went up against the wa11. l hen the

~ 9 snow would come, dut They wouldn't coma until, you

20 know, 10:00 o'clock in the morning, so alt of the cars

z 1 and everythiny coining in would start packing the snow

22 down. So when thoy Would come to plow, ll~ey would only

23 plow whatever was brushed up, so the rest was --Then

24 the next two days, whenever II snowed again, it would

z5 snow antl cars aro coming fn and you kopi getting these

Page 1 ].5

plowed this lot we see in Exliibil 1, correct?

A. Yes.

Q. So if you know --

MR. GABEI.; Lot me just object. 1 think she

said she didn't know exactly when they were last there.

MR, BARA7TA: Right. I didn't mean to imply

she did in my question.

~Y MR. BARATfA:

Q. Just the tact that they had plowed let's say sometime

prior to your incident in February of 201 A, were you

aware of that?

A. Yos.

Q. The guys would come in and ask for a drink, m2ybe get

somrlhing to eat?

R. Yes.

Q. And in the Iron( of 2014, do you ramem6er the snowplow

guys coming ~n on more Ih~n one gccasian?

A. No.

Q. Uo you have any idea liow there could be six inches deep

worth of snow in the lot if They had plowed?

A. Okay. Prior to the incident?

Q. "I IiaCs a bad question. I'm trying to ligure out how to

85k 1(.

The SHAW fs covering the bt?

A. Yas.

Page 117

3 ruts packing this sluff down. They never scraped to

the bottom, so it Just kept accumulaling over lime.

3 Q. So you're describing a gradual process over a course of ~J

9 the winl¢f?

5 A. Correct.

6 D. Thank you. Prior to your Incident, are you aware o1

~ anyone else slipping and Tallfng in This lot ghat we

e see here in Exhibit 1? ~

~ A. Yes.

io Q. Who?

It A. On Fobruary20lh, Thursday. O

i2 Q. The day boforQ?

~3 A. Yes. ~

~ ̂  Q. Who? ~

~ 5 A. Dave, the owner's brother-in-law who is a cook. ~
Q

l E Q. Okay. N

~ ~ A. He (ell as he was entering lh¢ 6ui~ding. ~j

~ ~ Q. Do you know it Dave was hurl'? ~"1
J

~ ~ A. He huh his elbow_
~zG D. Do you know it he sought medical treatment for lhal7 W

l ~ A. I have no idea. ~,

Zz Q Ditl you talk to Dave about his slip and (all?

23 /{. YP,S.

29 Q. Wha! did Dave say to you?

~~ A. He was pissed. He was Trying to open up the door and

~' '~~ - -.'~~h~nsonr~porting.corn jU ~Pdges 119 Lo 117)
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there was so much piles of mounds of snow around the

door, as ha stepped on it to go In the door, he ended

up doing down.

Q. Are you aware of anyone else who slippad and fell in

Ihis lot prior to your lncidenl during the winter of

2014'7

A, Not prior.

Q. What about after your incident?

A. After, on the 23rd, Sunday.

Q. Of February?

A. Yes.

(1. Okay.

A. Tom Chakani fell in the back parking lot on his way to

his vehiclQ.

Q. Do you know if Tom was Injured?

A. I have no idea because I didn't work anymore. 1 didn't

see him.

Q. Fiow did you hear about it then?

A. Debra Buck told me.

Q. Do you know i(Tom -- did I ask you if you know if Tom

was hurt?

A. Yes, you dld, but 1 have no idea. She slid he hurt his

arm.

Q. So brother and brother-in-law both hurt their arm or

elbow you pointed to?

Page 1'LO

1 Q, Aro you aware o(anyone elso who slipped in This lot?

2 A. 'f hat 1=riday, a customer fell.

3 Q. was it in Ihts lot we see here In Exhihil 1?

a A. Sho acluaily slipped -- Ihey both slipped down in this

5 area here.

~ Q. You're pointing to the lelt of the photos we see in

~ Exbibfl1?

~ A, Yes.

9 Q. Can you say Ihat again?

~o A, Yes.

~ x Q. No, your answer again. You were, We were talking over

z2 each other. 1 Jusl want It clear on the record. Tell

13 me about the circumstances of Ihis Jody falling to the

~ 4 lek of 4ie photo.

is q, She was walking to her vehicle and she slipped on the

16 pavement and ended up going into the road.

~7 Q. And you heard about Ihls from?

~~ A. pebraBuck.

1 ~ Q. Any other stlp and falls you're aware of on the

20 property during this winter?

21 A, Acustomer.
22 Q. Another customer?

z3 A. Yes, on that Friday.

29 p. And how did you o6fain Ihls Intormailon?

25 A. Debra Buck.
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A. Yes.

Q. Do you know any of the facts surrounding Tom's (all?

A. Just that he slipped on the ice when h¢ was e~oing to

his car. There's more.

Q. Thera are more people who fell?

A. The same week.

Q. Go ahead.

A. I'm not sure if it's Tuesday or Wednesday --

Q. Of the nextvieek?

A. Yep.

Q. Go ahead.

A. Maria Isaac.

Q. W ho is that?

A. A server. She tell in the parking lot, bruised up all

her knees, black and blue where site went slrai~ht down

on her knees.

C1. How di0 you find out about that?

A. Debra Buck.

Q. Did Debra indicate whether or not This woman sought

medical Treatment?

A. I Joii l Think so, bol she did show gebra the bruises

where she fell outside and Tom was again told he needed

sell out (here Uoca~se Maria was acWally on the

siJewalk walking to her car when she tell. Shea like

slipped off the sidewalk into the street.

Page 1?1

1 Q. 7e11 me what you understand about That.

2 A. That she had fe11 in the parking tot on her way to her

3 car in the actual parking lot. m

~ q. Are we talking about Iwo customers who fell to the left

5 oithe photograph?

6 A. One is the server. Maria works them. There was a

~ customer who fall, also, and it's my understanding that ~,

e there was an incident report on That for the customer ~

9 on the Friday. ~y

xo Q. Did you ever discuss with any of the Chakani brothers

xi whether or not it was (heir obii~ation to remove snow O

iz orde•ico the parking lot on These premises?

~ 3 A. Ne discussed wllh me,

1~ Q. f-le being? ~

x5 A. Tom. ~

~ 6 (~. Okay. N

1 ~ A. ~('he way that Ilse properly works is iTs broke up into p

~ a square footage. Each business has their own square ~'J

iy feel. Mr. Sage's company takes care of everyfhinc~ in

~20 the properly. They do any repairs. I( There's a sewer

2~ proAlem, they bring in the contractors. Id's Their
W
,V,

~~ company That does the snow, the grass, all of Thai. Fie

2~ days for all of that -- O~

~^ C1. Mr. Sage or Mr. Sage's company? ~

~~ A. Yes, Mr. Sage's• cvinpany. ~

~ ~ -ry ~7 '(~~ hansonreNorting. corn 
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(~. Okay. Wha! else did Mr. Chakani say about lhal?

f~. They recoive, I beliove, quarterly billing, mayUe

six-month Uilling on whatever their square footage is

that they are responsfbie for and They pay that

accordingly.

Q. And what was the reason that you were dlscussinc~ this

with Mr. Chakanl7

A. He shows us hjs business all iha time, He showed us

Ii~e actual bill and for Ihat particular one that i had

seen, tho whole parking lot was blacktop~ed. So he got

his billing for Ihal porllon of his square footage

which was the whole around tha bulldin~ and in (act the

store next door to Grand Dirnilre's is also part o(our

square footage. So ho has io pay for that Ilttle area,

also, but we don't have access to It. II's ranted out,

MR. BARA7TA: I don't have anything else.

Thank you.

RE-EXAMINATION 13Y MR. STEINER:

Q. Just a real quick follow-up. When was this discussion

with Tom Chakanl regarding the business model that he

had with Jim Sage4

A. I'm sorry. t don't understand the question.

q. When was your discussion with Tom regarding Ihfs

business model where certain businesses are responsible

for a certain square footage?
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A. Ali iha Ifine, I worked there for 10 years. 'There

really wasn't a bill that I didn't see or the iris

didn't sea. They were always IeH out on the bar area.

Q. Okay. Sut 1haPs you looking at bills. When was This

conversallon that you had with Tom?

A. W henever he had the blacktop put in.

Q. When was That?

A. A couple years before 1 wasn't working there.

Q. So it was prior to your fall by a couple years?

A. Yes.

Q. ICs your understanding that Grand Dimilre's would pay

for these services?'

A. II was pelt of lhelr lease ac~reemenl.

D. And do you have any idea the contents of that lease

agreement?

A. As far as i underetand, Il was a 20-year lease that

(hey have.

Q. but do you know the terms of who may be responsible tot

what?

A. No. I just -- no, not specilically.

MR. 6FlRATTA: Was your question does slie know

what the specilic pro-rata allocation is (or This

tenant?

MR. STGWER: The terms of the lea .e

agreement with This tenant.

Paye 12~

~ 13Y MR. STEINER:

2 G1. Do you have any idea o(the specific contents of that

~ agreement?

~ A. My understanding is if the hot water healer goes, i(

there's a Bole in the roof, if Ihere's anything to do

b with this specific building, Tom and Jamal Chakani look

~ c~aro of Iha! insido (he building. Anything that was

e oulslde of tli~ building, Ihey paid whatever Jim Sage

told them they owed.

to Q, Did you ever see that agreement?

x ~ A. Yes, I sold I seen the bill.

iz Q. Not the bill, the agreement.

la A. No. IPs not my business.

1 ~ Q, Okay. So when you soy that's your understanding, it's

t5 based on secondhand knowledge through Tom?

16 A. Il was based on the bill Ihal ho received in the mall

from Sage Industries or whatever -- Investments.

I o Q, Right, that Tom paid?

~ ~ A. Yes, when he received ~ha bill.

20 Q. Do you know whether Tom ever talked wilii T&J, any

Zi employees?

2z A. If he happened to be al the cash regfslerwhenever they

z3 came (n, of course. He would take their order and, you

2< know, social convorsafion.

2~ R. Do you know if lie ever talked business with them? If

}?age 125

~ you don't know, thaPs fine.

2 A. 1 don'1 know.

3 Q. 1 know We discussed tollow(ng your complaint to Tom

R Thal you didn't know what Tom did with Ihat

Intorma~ion, but what about with regard to any of these

~ other incidents Ihat Jessica Buck relayed to You, do H
~.~/

~ you knout what Tom did with that information? ~,

e A. filer name is Debra. ~

~ Q. I'm sorry. Debra Buck.

i o A. 1 just don'! want you to get mixed up. I have no idea ^

 ̀1~ 1 because I was not working at that Ilme.
O

12 Q. Do you know if Debra Buck reported that to Tom?

is A. You would have to ask tier. No, I Von't know. ~~

19 Q. And you certainly wouldn9 know if Sage Investment ~

~ ~ Group would ever have notice of any ollhese inciJenis? ~
O

~ ~ A. Abso~ulely not. N

~ ~ Q. Okay. Did you ever go back to Grand Dimilre's, i know Q

~ ~ not as ~ waitress, but to go visit Iha premises ~'—'
J

~ ~ following your injury?

~za A. Yes.

21 Q. Flow many times? ti~,,.~,

z 2 A. Every lime I went to Concentra, i would have to lake my V1

~~ do-not-work slip bacN, to Dimitre's because I was Q\

29 day-to-day. Originally, when I went on the Saturday

2' the 22nd, they told me to come beck Wednesday the 25th

;. .4

s hansonreporting.com
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or whatever. I'm just guessing on the dates. So i had

to take my inlllal report and givo if to my employer,

no work until Wednesday, then I'd coo back on Wednesday

and they'd say no work until Saturday and then I'd coo

back on Saturday. So 1 mean 1 was a dayto~day Ihey

said, you know, so IhaPs what wo went with.

Q, Was it not uMfl Dr. I<ornblum Thal he recommended

Soctai Security Disability?

A, Ar. Kornblum did not recommend --

Q. Was it Through Concenlra Then? I'm sorry. I don't

recall.

MR. BARATTA; What's your question, who

recommended That she file for Social Security

Dlsabllity7

MR. STEINER: Right.

7NE WITNESS: My--1'm trying to think of

h(s name. Jason.

BY MR. STEINEFt:

Q. Jason who? I'm sorry.

A, I'm trying to think, In August when t wnlacled

Concenlra and I told them 1 wanted a second opinion.

The information that 1 was receiving from Concentra was

not going along with the pain. They kept saying

muscular, muscularan4 I'm Ilke this Is not muscular.

In August, t was threatened by Workmen's
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Comp. They told me, "If you go see Ih(s other doctor,

youf case could change as far as what we are willing to

pay anymore.° I said, "Do what you got to do because

have to get a second opinion." So at liter point is

when I contacted en attorney, Jay Trucks &Associates

out of Clare, Michigan, and how I got their name was

Just went on lho computer, Iha( name popped up and

thaCs who I talked to.

After talking to my attorney, Jason, I can'f

remember his last name, but he said, "WhaPs doing on?"

told him. He said, "Why have you walled this lone?"

said, "t diUn't even know I had a 2II-day" -- 1 could

have went to another doctor 2II days after my incident.

did not know That. So Ire was the one who suggested

file.

(d. You also mentioned that you started visiting Dr.

I<ornblum in August 201 A, ric~hi'?

A. Yes.

Q. Was he the one That made the recommendation to the

Social Security Disability that you were disabled?

MR. BARAT7A: You mean was he the physician

who testified?

MR. STEINER: Ri~hl.

TI~IC W I7NESS: Uilimalely, his reports is wtial

was lumed over to Social Security Thal led to Thal

Page 178

1 going through I believe.

6Y MR. S7EINER;

~ Q. Okay. And none of your prior physiclansl

9 A. I don't beliove Concenlra had anylh6ig to do with It,

MR. STEINER: 1 think that's all i have,

6 Thanks.

~ R~-[XAMINA710N 6Y MR. LABEL:

~ (~. Ma'am, on Exhibit 1 1ha1 you were talking about, could

9 you put an X and a cirole in tlia spot Ihat you (ell?

io MR. BARATTA: Thai's one of my two questions.

x~ BY MR. GAt2EL:

iz Q, Could you do that?

z3 A, Yeah. t would have to say it was like •-like ric~h1

1~ here.

i5 Q, And circle it. Okay. Thank you. Good. So you were

~ 6 walking in rho rectangle over to Thal spo6 correct?

~ ~ R. Yes.

le Q, Okay. We talked before about T&J's and whetheryou

x9 know or didn't know when theywore io come out. 5o you

to don't know what would trigger them to come out, do you't

~l A. No.

z2 Q. We talked about you Thought that the snow was not

2~ scraped down. You don't know whether or not T&d's

~^ could have scraped down to this asphalt, do you,

25 without guessing?

Page 129

~ A. Can you repeat the question, please?

2 Q. Yes. You don'! know whefherT&J's could have scraped

3 down to the ground the snow, correct, without guessing? ~f

~ A. The day of the incident, no, they would not.

5 MFt. BARATTA: No, do you know whether or

6 not -- Ilsten to his question.

ThiE WITNESS: I know. II's Iika -• ~.,

B BY MR. GAB[L:

~ Q. I'm talking about iha snow season of 2013 to 2014 and

~o in the weeks leading up la your Incident, do you know

i~ whelher't'&J's could have scraped down to (he ground

1~ wilhoutguessing?

i; A. They could have, yes.

~19 Q, You're not a snowplow operator, are you?

~ ~ A. No. ~

~ ~ Q. You don't Imow whether the blade would have been able N

i ~~ to gel under Iho packed snow that you described, do Q

d yo~~
1" A. If would not have been able lo, no. ~

~° (1. It would not have. Okay. W

z~ A. No. ~-.-+

Q. AnJ you don'I know whether or not the (act ih21 cars

z~ had driven over the snowwould Have impeded the blade, 01

1n iic~ht, from doing down W asphalt level, correct?

"~ A. Correct

..'.`~ - ~hanson~epoAing.corr 
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Page 130

q. And oven asswniny for the sake n1 discussion That the

blade got down to asphalt level, you recoc7nize that

every blt of snow cannot be removed, corroct?

A. Correct,

Q. Because in Michigan Ihere~s always residue of snow,

correct?

~. Correct.

Q, And even if there's residue of snow, ft can become

packed again and become slippery? You understand Ihat7

A. Correct.

Q. And you understand the temperature flucLuallon in

Michigan, even it the blado ~jels down to asphalt level,

!here can be a relreeze and a slippery condition? You

know That, correct?

A. Correct.

Q. And again, as it relates to exactly whet they did or

did not tlo fn the winter of 2013-201 A, you do not know

what T~J's did, corract?

F1. COffCC~.

MR. LABEL; Okay. No further quesllons.

MF2. 6FlRAT('A: Mark this, please, Exhibit 2.

DEPOS1710N EXMIBIT 2.

WAS MARI<GD BY THE REPORTER

FOR ID[NTIFICATION.

RE-EXAMINATION l3Y MR. BARATTA:

Page 131

Q. We've marked Deposfifon Exhibit 2. I'm going to !ry

and make It as quick as I can. The fellers that you

said, the correspondence you said you saw from Mt. Sage

to the Chakanf brothers where you described that they

would owe certain Things that were done on Iha property

and They would owe ltieir share of il, do you recall

That testimony?

A. Yes.

Q. I'm going Io show you what's been marked as Exhibit 2.

no you recognize Iha1?

A. 1 do. Weil --

(~, liave you ever seen that teller. ghat specific Teller

before't

A. Not this specific teller.

Q. Okay. Have you ever seen a letter from Sage Investment

Group, LLC similar to that IeUer?

A. Yes, many of Iliem.

Q. Okay. Thal IeUer indicates Thal (here are some

charges it looks like Uom Delroil [dison, 7&J

Landscaping, general maintenance, E3.1=. Domzalski it

looks like insurance and then taxes.

A. Correct.

Q. D'o you see that?

A. Yes.

Q. And Then you see There's a Dimilre's restaurant with

Page 132

~ the square footage indicated, pro rata square feet, how

z much tliey owed and what they prepoid?

~. Yes.

Q Q. bid Mr. Chakanf ever indicate tha(he prepaid for come

5 common area maintenance on the property?

~ A. No.

~ Q, Bud you've seen letters like this before --

e A. Yes.

9 Q. --wherein Mr. Sape or his company demanded money for

to oxpenses related to maintenance of the subject

11 properly?

12 A. Yes.

13 MR. BARATI'A: I don't have anything else.

1A MR. STEINER: I lhlnk I'm sll set.

is RE-EXAMINATION ~Y MR. GFlBEI;

16 q, You haven't seen any documentation from 7&J's, have

17 you?

za A. No.

z9 MR. GABEI: IJolhing luriher.

Za (Tho deposllion was concluded at 6:70 p,m.;

2~ signaturr of the witness was not requested by counsel

~l
23

(or tha respective parlfes hereto.)

7.4

25
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x CERTIFICATE qF NOTARY

2

~ STA7E OF MICHIGAN )

4 ~$$

5 COUNTY OF MACOMB )

b I, Gall lz. McLeod, Cehified Shorthand Reporter, a

~ Notary Public in and for the above county and slate, do

e hereby certify Thal lho above deposition was Taken b¢tore ma

v al the time and place hereinbelore set forth; Thal the

~0 wi(ness was by me first duly sworn to testify to the truth,

~ i and nothing bu! the truth, (had the foregoing questions asked

12 and answers made by the witness were duly recorded by me

13 stenographically and reduced to computer transcription; that

~ ̂  this is a True, toll and correct lranscfipl of my

is sleftogtaphlc notes so taken; and that I am not ielaled lo,

1G nor of counsel to either party nor interested in the event of

i, ims ~a~se.

,a
i ~ 

- -'-
20 Gail R. McLeod, CSR 2901

Z~ NotaryPuUlic,

~~ Macomb Cowiry, Michigan

~a
2~ My Commission expires: September 23, 20'17
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~7~mes Sage

March 6, 2017

Page 1 Page 3

STATE Or MIC~llGAN 1 T~ ~z.L or• corrr~cNxs
IN'I'1~1G ClltCUI'1' COURT' POR 71 ITS. COUNTY OP MACOMI3 7

3 WI'T'NESS 1'l1GB

1~UNNA 1.1V1NGS, '~ 7~MT.:S SAGS

Plniutiff, ~ EXAMINATIU~1 BY M12.13Al2A~rrn: s
vs. Cese No. 201 G-00 S 819 NI 6 ~7~AMZIVATIO~I BY MR. GAB~L: Q2

I~lON. FI~WARn A. SERVP("1'O ~ EXAMINA"I'ION BY Mit. S"]'LTNITt; 52

SAGE'S 1NVGSTMENT GROUP, J.LC, n a RI's-EXAMINATION BY MR. T~ARATI'A: 55

Michigan limited liability col»pflny, end 9 PI?-k?.7fAMlNA'T'IUN ~X MTZ. LABEL: S9

7'&,i LANpSCAPING &SNOW RLMOVAL,INC., a 10 1LE-EXAMTNA.xION BY MR. S'I'EII~R: 60

MicGigan corporation, ~ ~

l~eFendnnls. 1? ~~T IZY3X'~'S
13

~ ~ ~~~IIBIT WAGE
15 (~x1~iUits retained by Mr. Baratta)

Tlie Deposition ofJAMES SAGS,
16

'I'akeu ~t 3G470 Mornvian, 1 ~ ~}?POS7.~ION EXI-lI$lTS 1 - 3 Q

Clinton Township, Michigan, 18 1-Pleading

C:wmnenciug at 2:UU p.~u., 19 2- P10~lding

Monday, Mflrcli G, 2017, ? ~ 3- T'8cJ Snow Schedule

Before Lisa M. ]fix, CSR-3121. 21 A~PQSI`I'TON F,XT-IIBIT ~4 26
ZZ (Assignments of T..ease}
23 D~POSTTTON BXf~]BIT 5 36

~ (CAM letter}
25

Page 2 Page A

1 APPEA[tANCES 1 Clinton 7'oHmship, Michigan

2 2 Monday, March 6, 2017

3 CI3RTSTOPTiBR R. BARATTA, ESQ. 3 2:00 p.m.

4 BARA'ITA & ~A1tA7"I'A 9

i20 Market Street 5 JAMBS SAGE,

6 Mount Cle~a~eus, Michigan 48043 6 was thereupon called as a witness herein, and n(ler

Appehring on behatf oftbe Plaintil~: ~ having farst Uee~a duly swox» to testify ro the h•utli,

e e the whole u•utU and nothing but tl~e truth, was _

~ STEVEN R. GABE4, TiSQ. ~ ex~inived and testified as follows:

to Tl-]~ ITANOV~~t LAW GROUP 10 MARK~n TOR 1DEN'I'1T7CATION:

l l 25800 Northwestern klighway, Suite; 400 zz DEPOSITION EX]-IJBITS 1 - 3.

12 Soutl~fielcl, Micbi~au 48975 12 MR. ~il\RA7'TA: 7'he record will reflect this

13 Appem•iug on beh~]f i~f'tl~e Defendant, T&J I,andsc~ping. 13 is the deposition of James Safe, taken ~ursaant ro

In 1~ Notice, to Ue used f'or ill purposes consistent with

15 MARK W. STEINF..R, GSQ. 1~ tJ~e Michigan Covet Rules.

1 s SIGAI. MCCAM13R1DGIi ~ 6 My nnme is Cln•is Bai~~tta, I represent J)onna

~'~ 3)A7.5 13 tvlile Read, Suite 203 i 7 Livings. How are you?

~ ~ Novi, Michigan 48317 lfi Tf-lE WITNESS: Good. 1-low are you'?

19 Appearing on Uehalf of Ibe lletendant, Sage's. 19 MR. J3ARATTA: Good, drank you.

2 o Z o F[ave you ever Izad yoiu' deposition before?

21 Z? 7'1I~ WITNESS: Yes.

~~ 2z MR. BARATTA: Okay. When was the last time

~:+ J3 you had e deposition?

~~ 29 '1'1)E W1TNL•"SS: Seven, eight, ten yezrs ago.

zs 2s MR. k3ARATTn: All right. Sojust going

1. (Paq~s 1 to 9)

C~~:rroll Lour. ~ ]2eporCi.ng and Video

58F-~6~3--29"1].
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James Sags
March 6, 2017

Page 5 Page ")

i over 1 couple of the ground rules in case you've 1 A. No}>e. s

2 forgotten. 7'hc woanan to my left, your right is taking Z Q. Okay. Are yan cun•ently employed?

3 doom eve~ytbi»g we say, so it's 6n~~ortank for a couple 3 A. Yes.

~ of i•ensons flaat 1 bring this up. VerUal ~•esponses to 9 Q. And where are you employed?

s my questions as opposed to nodding or shaking yo~~r 5 A. I'm self-emt>>~Y~~~~
6 l~e~d so drat the record is clear on your response. ~ Q. Aq ribht. And ate you self'-employed as an

~ T13~ WITNESS: Got it. ~ individual, oz' do you have a company or companies?

8 MR. HA1tAT"TA: Good. ltnd then I know wiieu ~ A. ] l~arve companies.

9 we talk in noa•mal conversation you understand what my 9 Q. Ok1y. What are they?

x~ questio~~ is bePnre 3 finish my sentence most oFthe l~ A. Um, veal estate comp:mies, restam•auts.

11 tl~ne, but in this case 1'nx goi~~g to ask you to let me 1 i Q. Js yow•self-employment pA~etty izaucia in the realm of

12 finSsla my question, and then in fain 1'll let you 12 restaurants and real estate companies?

~ 3 fn9sl~ your answer so tlae record and tlae U•anscript is ~ 3 A. ~'es.

~ 9 clear, okay'? 19 Q. Do you delve into other areas foa' income?

~5 THE WITNESS: Cot iL ~ 5 A,. X have ia~ tl~e fast, yes.

x 6 MR. t3ARA'T"l'A: ]f you don't understand 16 Q. As we're ]sere cw•rently is it just restaurants and

17 anything that I'm saying, let me know and 191 Ue 17 real estate investments?
1 e happy to replu-ase the question until we conununicatc z a A.. Xt.estatta'Tnts and real estate. T clo some li~rd money

19 effectively. Good? 19 )endi~ag where T bny tuortg~ges. Yon lu~o~v, bay

zo 7'HE W1'1'N~SS: Good. 20 a~xox'tgages.
1 MR. DAItA7"fA: Good. Okay. z 1 Q. Okay. Al] right. But t1~aNs generally O~ose three

22 EXAMINATION 22 Ihiags are tlae ~xature of --

zs BY MR. BARA7"I'A: ~3 A. Yes.

2 ~ Q. State your £uq name for the record, please. 2 ~ Q. --how you eu7~ your money?

25 A, T+irst aaft~aie is Jinn, last iaan~e Sege, S-A-G-C. 25 A.. X'es.

Page 6 page 8

1 Q. What is your full name? i Q. Okay. And one of those eompnnies, as I understmid it,

z A. My legTl name is Jamal, J-A.-M-A-L. 2 is called Sage's InvesUnent Group, ~.I.C7

3 Q. Ja~z~al S~~e? 3 A. Xes.

~ A. Yes. 9 Q. Is Wit a sole member LLC7

5 Q. Yow• acicL•ess? A. Xes.

6 A. 10 Capri Y nnc, Dcu►•born XTcights, Michigan, A8127. 6 Q. Okny. Tlow many employees nre in That LI,C?
~ Q. Your daee ofUirtli? ~ A. None.
~ A. 5-3-62. 8 Q. When was it formeJ, do you recf~ll7
~` Q. Did yoo graduate from high school') 9 A. I don't ~•ccal).
i o ~, yeS, 10 Q. More than ien years ago?
11 Q, Which high school? 11 A. Yes. I'n> >aot sure, to be honest ~vitb you.
~ ? A. J~'ordson. 12 Q. Okny.'71i1t's fine. Th~Ps a fair answer.
i s . Q. Aisd what year? 13 A. Yeah.
~ Q A. 1980. 1~ Q. ThTPs nnother ground rule. If yon know something,

x ~ Q. After high school did you have any subsequent i 5 great --
7.5 ecluCilti0l]? 16 A.. Xl'S.

1~ A ~~eS ~ ~ Q. -- but if you don't, just tell me that you don't know
10 Q. Where? la something.
i ~ A. A couple ye;u~s of college Tt henry T'ord. 1 g A. Ycnh. Originally eve o~vneJ evciything under one I..1..C,
~n Q. flny de~ee 1i•um (here? ~~ and then 1 ~v:u~t to say about seven, eight, ten ,years

21 A. No. ~~ ego we slrilched everything :u•owu! cud eve moved
Zl Q. Okay. Other than the couple of years at Henry 1=ord, ~~ everything to diTferent I,LC's.
~3 any other education? ~ 3 Q. You followed your itiwyei's advice?
~ ~ A,. Some pilot lessons here and there, but t1~~Ys it. '~ A. OJi, ycs.
~~ Q. Auy certifications? ~ 5 Q. Guo~.
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James Sage

March 6, 2017

Page 9 Yage 11

1 A. And ~ceotxntant's. 1 coinp~ny, amongst others, ii» • a (all Thal occurred at

2 Q. And ~ccountanl's right. and more tax returns to file. 2 the plaza on reUruaiy 21st, 2d l4. You generally

3 A. Xes. 3 familiar with the tawsuiN?

~ Q. Yes. Yes. '~ A. Urn, I )ieard about it recently --

5 So you don't recap if Sage's Investme»t S Q. Okay.

~~ Group is more or less than ten years old, but do you 6 A. --from you, actu;~Uy_

~ recall as of 2014 whether or not that company was ~ Q. Okay. We noticed your deposition today daces tecum,

A formed? 8 wl»ch means to Uring some documents with yott. So this

9 A. 7,'es. ~ question inay be more ~pproprinte frn• your counsel, but

to Q. ]t was? 10 I'm going to ask you anyway. I asked you ro pi•octuce

11 ,~ ]t Zvas, ul~-l~uX~, 1~ iod~y any and ail scow removal and deicing conti~cts

~~ Q. Okay. What l~oldin~;s, as of 2014, did tine LLC lave? 17 ~ in effect for the premises located ~t 25001 Gratiot

13 A. Just tl~nt Duildiug. 1 ~ for tl~e month of February 2074. Teo you have any

19 Q. Just that building, oa' just that -- uin,l9n going to 1 ~ documents in response ro that?

is say strip mall or pl~x~, for I~cic of a better te~7n'! 15 A.. No. No, i don't.

16 A. T)~e whole strip mail. 1 ~ Q. Okay. Is there T reasa~ why you dart?

17 Q. Okay. Now, iii ttxe sU~ip malt, leCs Ureak it down n ~"1 A. 1 just don't Iteep receipts, don't keep documents. 1

la little bit, if we could. rest weh•e talking aUout 18 mean some of them Y do senn in, but --

19 25001 Grfltiot Avenue in Eastpointe7 ~9 Q. We]l, these are --

2o A. Xes. 20 A. We don't --you waaated to Itnow i~a regards to'1'&J,1

2~ Q. All right. Consists of, generally speaking, a parking Z~ Uelieve?

?~ lot and one Uuiiding? 22 Q. Well, I assume that T&J is the snow re~uov~l conUector

23 A~. No, it eons3sts of a pna•king tot -- ive0, 2500 -- we ~ 23 £or• that plaza at tUe dine we're talking Tbout?

?~ Dave a few addresses t)~ere. 25001 Gratiot is the ~~ A. Yes.

z y AimRtri's, and tf~e~► »ext to it we I~xve ~ hair salon, a 25 Q. And T don't know if lbere is a written cond•act

Paqe 10 Yage 12

1 p9zzT place, bat those addresses a~•e s)1 Ten Mile -- ~ beiwec~i Sage's end 7'&7, or if there is au oral

Q. Ukay: z agreement?

3 A, -- so. 3 A. INs an o►•a1 ~greemeiat. '1'I~ere's Sao contrlct.

Q Q. And are those additional places i» a separate ~ Q. Okay. All right. And so die o~~al agreement with T&7

5 building? 5 would be regarding snow removal, as well as any

6 A. They're ~tt~jclaed. 6 deicing or salting se~•vices?

~ Q. They're attachcd'1 ~ MTL GABEL: And let me oUject to the term

A A. Oaae sarue building, saane parcel. e rexnovat. I know iCs a term of art, we all use it,

9 Q. So I~ow many tenants, if the plaza was i'ully occupied, 9 but object to form and foundation. X think it's scow

Z o would you have tl~e~~el 10 maintenaucc, but you may ~o ahead.

11 t1_ About ten. 11 MK. BAI2AI~I'A: Well, we can use that term --

~ 2 Q. Okay. Sv there's the restaurant and approximately 12 Mlt. GABEL: That --

13 nine otl~ea• businesses there? i 3 MR. BAR/1TTA: -- if you're more comfortaUle

~ n A. Yes. 1 ~ with that.

1~ Q. And do you recall how long you've awned chat plaza 15 MIZ. GaUel: Correct, I just don't like the

~ G for? 1 ~ word removal beceuse --

~~ A. I bought tl~,it in 1)I7. 17 MR. }3ARA7TA: 'Cuz iPs a verb'?

1 a Q. Okay. And.jusi so the record's clear, weYe talking 18 MR. Gabel: No, because iCs impossihle to

19 ahout Sajo's Plaza in Easlpointe? z 9 remove --

20 A. Yes. 20 MR.IIARA7TA: Alid,csnow'?

21 Q. Okay. 7'ltis particular LLC, Sage's InvcsUnent Group, » MR. Gabel: -- snow, there}'ore l'm

22 doesn't have any other properties or assets? 22 objecting to form and foundation. J'lease go ahead and

2 3 A. No. ? 3 ask hint what the naltu'e and extent of it is.

z n Q. All right. We're here to talk about today primarily a 29 BY MR. }311RA"I'TA:

lawsuit ll~at Donny Z,ivings has file) a~;ninsl your zS Q. All right. So the Snow Maintenance CaiU'act Chart you

3 (Pages 9 to :I.?)
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J~m~s Sage

March 6, 2.01.7

k'age 13 Page ].5

1 Dave with Td.J is oral'.> 1 7~I~E WITNESS: This is saying that we said

2 A. Xcs. 2 that T&7 is not responsible, or is resperosi6le?

3 Q. Any silting or deicing is done by T&) to tl~~t plant as 3 BY Mlt. BAItATTA;

4 of 20147 ~ n. This is a docinnent that yow~ lawyers filed saying ti~at

5 A. Xes. ~ T&7 is either wholly oi• partially responsible for the

6 Q. Are there any other independent contractors who might ~ incident in question. And the incident in questia~

~ Ue responsible for snow maintenance or deicing at ? involves Dom~a T~ivings.

a Snjo's Plflzn in rebruary of 2Q147 d A.. Olt;ty.

9 A. Not Ilaat X hive hiretl~ but it is tLe tenants' ~ Q. t',Il right. So a couple of Gucstious nn that doc~iment

La responsibility to take caa•e of fhe s~Aow a~~d tiac icing ~ o there.

ii mid cleau6xg. ~'&J wily does tlae bnllt of it. But in 1 z It indicates in tl~e documc~~t that il~ese is

~ ~ all their le;~ses tLey'rc responsible to talte c~i•e of 12 An agreement between T&J and Sage's, and wlieAa I say

13 the icing, tl~eyh•e respo~asible to t~lce care of the 13 Sage's --

19 snow, tGe sniti~ag. So it's stated in all their 1~ A. Investment Gx•oup.

15 leases. 15 Q. -- you understa~~d that I'm talking ~bont --

1G Q. And ~ve'tl get to ih~tin a littlebit. 1~ A. T)h-hu1~.

i'~ A. Anel f3~e reasm~ ive clo tliTt--can 1 Iccep going? 17 Q. -- your• company thaPs fhe defe~adant here?

to Q. Ifyou'd like. ~8 A. Xes.

19 A. Sere, The reuson eve do that is I cam~ot 3~ave n i 9 Q. So you just indicted that this was an aal agreement

~~ company --+ve do -- eve use'P&J Landscaping, or'I'&J 2 o that you had with T&J versus a written contract?

Zt Snow Removal ox• Snow Plowing, wliatevea~ ym~ ~v~nt to ~ i A. Cor►•ect.
2~ call it, to get the Uullt of it ont of there. 33ut 22 Q. All right. So my question now is, when did you --

23 let's say it snows at 2:00 o'clock ➢n the moz•»iug, and Z 3 First of all, was there ever a written

24 the~~ 3:30, 4:00 o'eloclt in the ~noc•»ing you started 2 ~ conu•act £or snow maintenance?

2S getting more snow, yon know, tltcy're not goSa~g to go 25 A. No.

Page 1n Page 16

1 bncic tlaere on tLe hoar and just clean it up. '1')~ere's 1 Q. When did tUe oral agreement commence bete een T&J and

2 always snore is constantly going to cone down, so ive ? Sage's regarding snow maintei~anee ~t Sajo's Plaza?

3 leave tBat up to the tenant. Bnt the majority of the 3 A. We've been friends for about 25, 28 yeflrs.

~ s~►t and snow we take caa•e of; but iNs aaot our 9 Q. Who's we7
5 responsibility. 5 A. Me and tLe gentleman that owns T&J Lnndscupe.

6 Q. Okay. ~ Q. Ilis name?

~ A. X do it to mTlce sate th»t the tenants are doing their ' A. Tom Car~magno.

S x•esponsibi]ity, therefore, whait's wAy we biA them. 8 Q. Okay. ]thought it was have, but that's fine.

9 Q. Okay. Take a look, ifyou would, Mr. Sage, ~t Exhibit 9 A. Could be m~e of the parhaers.

1 ~ Nwnber I. Ao you recognize tJ~is docinnenCl 10 Q. Go ahead.
11 After yo~i'va had a chance to read it, let 11 A. 13ut in every property th;~t 1 uwn ll~ey mointaen~ they
12 me know. 12 service it, they cie~a~ the viow, they cut tl~e grass,

~3 A. Ukay. 13 they silt, tJ~ey~ fertilize.

19 Q. You finished i'e~dia~g it? i ~ Q. So if you hid ro estimate how long ibis oral

15 A., yretty much, yes, is agreement's been in place, and you'rerighl, it was to
16 Q. All right. So I'm assuming that you provided this i ~ Tom, between T&J end Sage's, you would say --

z~ information to yom• attorney, what's essentially die 1~ A. Twenty-1'ivc years, 2R years.
1& factual predicate for whai;s confaine~l in L'•xhit»t 1? 18 Q. Okay. Whit ~rre the specific terms, or what were the

19 ]s that your daughter? ~ y specific leans as of 2014 regarding snow niainlenance

~ o A. No. 2U or deicing?
z1 MR. STEtNTiR: J will objectjust, um, to ?t A. Wbcn it snuws, the}~ plow, ivllen it needs selling, they
1l the extent that iPs a legal documene filed in the z~ s~1L
Z 3 cow se of This lawsuit. 23 Q. Is ihcrc any minimum tmu>unt ofsuow('~ill that would

~ `~ MR. B/\RA7'"I'A: Doct.mtent speaks for ilselC 29 trigger'J'&J's response?

~ ~ Tb~~ wasn't my ques~iai. '~ A. Nn.

4 (Pages 1.3 to 1 F~ )
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James Sage
March 6, 20:L7

t'age 17 Page 19

~ Q. Would the decisiai [o plow S~jo's )'laze Ve left to Tom i A. Olcay.

z Caramngno, or'i'&J, or would you call T&J end instruct ~ Q. -- and you've told me that T3c3 is going out there.

3 them ro piow7 3 11n assmning lhaPs pwsuaut to the agreement that you

~ A. Wo» 1c) Ue u~~ tu'1'ScJ to plow, but ge~aera}ly if we beta 4 have with T&J, correcC?

halt' inch or T vci;y light costing of snow they do not 5 A. 'Yes, we just Giliccd about it.

6 coarse out end plow, iNs nothing there to plow. But 6 Q, Okay. So you also now nre intermingling a tenant's

~ when there's rc~sw~ t'oa• them to go plow, tl~cy do go ~ pu~poi•te<I respoi~sibitity to maintain the lot in

e out t►sere anil plow. But thcu, like Y said, it's tLe e reg~cds to snow, and ]'m not sure l ow that correlates

9 fCIIAlIt5~ YCS~OAS]Ujll~)' t0 ~- 9 or intertwines wiib the oral agreement that you have

i o Q, Nn. No. No. I don't want ro talk ~Uoui tenants. 1 ~ with T&J.
11 You're outside the scope ot'~ny question, We'U get to 11 A. 'M'&J is supposed to come out and plow, as Z stated, at

1~ the tenants in a cooF>le of minutes. 1 Z 3:00 o'clock in the morning you get three inches of

~3 Sa it was up to'~8c7's discretion to plowl 13 snow, oltay? 13ut Q~en once tl~e parking lot is plowed,

19 A. Coi•reet. 14 SYs also the tenants' responsibility to mai~atain it

1s Q, You mentia~ed, though, that if there was a utiuor ~5 lhroughm~t tl~e day. Arad 1've gotteaa m;uay calls

16 amowrt oFsnowtaD that they wouldn't necessarily come 16 tl~x oughout the day asldug it'we can get it plowed

i 7 out, is chat ~~lso correct'? z7 again if we get another incL m• two ineLes or
la A, It's very minor, yes. 1e tlu•ce inelaes, or ~vlantever tlic cnsc natght Ue, 73ut it's

19 Q. Md very minor would be, T think you said about a ]tale 1~ u~> -- it's the tenants' t•esponsibility to take care

z o inch or less? 20 of. The reaso~a I hired T&J's, to matte sure th;~t it's

L1 A. Quarter b~eli. Zl Ueing tatters care of, it's being plowed, iCs being

22 Q. Okay. Coating, a small contiug? ZZ salted ns iaeedeil,
23 A. Ye~1y n small coatings dusting. 23 Q. So when 1'&7 does thTt first plow a@er yow•

2 A Q. Other thou that, your oral agreement with T&J is drat ?9 hypothetical iltiree inch snov~fall, is that something

2 5 if iPS O11y~Illll$ OVe7 R h711107 87710U1Jt O~ S110W> I1~5 TSLI 25 that you pay for, yom• company pays for?

Page 7.8 Paye 20

i wlio has theresponsibility to come and plow the lot, 1 A. Yes. Therefore, but tT~en iPs ~iisq•ibi~ted bactt to Ore

z correct? 2 tena~xts.

3 A. Coireet. ? Q. Pro ralu under CAM, GA-M7

4 Q. Al] right. So what about deicing or salting the lot, h A. U»der CA141 ehflrges. Bat again --

5 is that also up to T&J!s discretion? 5 Q, loo il~e tenants --

6 A, Xes. 6 Go nlaead, l don't wont to cut you off:

Q. okay. a,. ~~~r a~~~~~, ~o -- rn~y ao sic uin~a roe• ti~~ cams r~•o,»
e A. INs ~q~ to tl~e te»~nts. RNs not iip to tl~e tenants, e T&J mid evex•ymie else as your bi11 states there.

~ it's tLe tenants' responsilaility under their terms o1' 9 Q. They get billed from T&3, or frou~ you?

i o the Icose. 1'dhat eve do is we do tAe parking lots, you 10 A. No, they get Ailled fa~oai inc. ]get billed from 7'&.7.

11 loiow, eve do salt them, we do plotiv them, bat iCs tl~e 11 Q, Right.

~ ~ ten»nts' respm~sibility. We do it to m~}ce sm•e 9t 12 A. Bnt :~t 8ae sane time, life ] said, iNs their

z 3 dots get done, but ns ] st;~ted eo-~~•lier, if it needs to z3 a•esponsibility io maf~atain tt thi•oughont the day.

1 Q get done over and over again it's the tenants' 14 Q. When you say maintain it, are you talking about the

15 responsibility. 15 sidewTlks or tl~~ parking lots?

16 Q, I'in not clear an your answer at all. A 6 A. ~ve~ytl~ing armrod U~cir building.

~ ~ A. Olcny. We pin~v it --assuming; eve gel :i suo~vl',ili, vlc~y, 17 Q. Okay.

~ e )ilea 1 saiQ earlier, it snows ~t 2:00 o'clock, 3:00 1e A. INs stated cle;u•ly in the Les~se.

3 n'clocic iu the morning, we get three incAes of suon•. ~ y Q. Now, are They obligated ro use T&J, the ten:mts?

2a 7'&J goes nut them end dcuis it all up. ~0 A. No.

> > Q. And 1 weal to slop yuu right there. 21 Q. )n particular, Grand Dimitri's•'?
a.2 A. Olca1'. l~ A. TE~ey could use nnynnc they ~vnnt tu, they just Dave In

2 3 Q. Okay? And 1 don't want to rug you off; but 1 want to J3 uotiCyus, ,you know, ns la g ns Uicy t>ike care oYit.

~ ~ break it down a little bit. ~~ Q. Wtty do they have to no~if'y yuu if they're responsible

? `' So yuii'vc assumed a three inch snowfall -- 2~ for mtiinienance'?
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James Sage
March 6, 2017

Page 21 Page 23

t A. 7'l~ey're responsiUle — so we don't l~av¢'1'ScJ get doable 1 A. 1 inspect -- X inspect as neeJed. 1 don't go there to

2 billed twice 1'or t~vo com~>~uics. l make sure -- 1 Gave mn]tiple ptroperties, sn I don't gu

3 Q. But you wou~Jn't get double billed. ~j to each property --1 go tl~cre to mnlce sere it gets

~ A. ]hn goi»g to get billed from 7'&J from clearing their 9 plowed, it gets clexned~ yes.

pa~•Icing lnt 5 Q. Do you go the~•e before it gets plowul7

6 Q. Right. ~ A. No.

~ A. And [I~ey're 11so -- tJaey're not going to pay me U~ck ~ Q. So you go tlierc alter to see 11~~t T&J did plow?

~ raider the pro rntn sLro•e Aecnusc they tools caa•c of it. ~ A. 1 do a drive tbruugL, and l have feuants that notify

9 Q. Bat you're doing to get paid beck for the bill that 9 me iT wt does not get plowed.

l o T&J sends you by the tenants. ~ o Q. ltigl~t. lint the answer to my specific question, you

t i A. Tf yon m•e a te~annt wou)ct you do that? i ~ don't go to Sajo's P1azo before to ~nnke ~n inspection

1z Q. No. No. No. 12 for the purpose of determining wl~ethc;r T'&J shou{d come

13 A, If you were Dimit►•I's would yon let Inc bill you, end 13 out or not?

1~ then yon clean tl~e paric9ng lot, as well? 1 ~ "A,. Absolutely ~zot.
15 Q. You can't ask me questions, but the answer is no. 1 S Q. That's correct?

~ ~ A. Okuy. Well, ]'m f ast giving yon a lxypotlaetical hex•e. 16 A. Cm•rect.

i ~ Q. Well, Pm hying to --19n just trying to figure it 1'~ Q. But you said you do go Uack to tl~e p~•o~>erty to look

to nut. 10 end see what type of 1 plow T&7 did?

19 p, X~m trying to aus~ver your ryuestion. 19 A. OccTsioli»Ily.

20 Q. T&J comes out the first tiu~e in your snowfall -- in 20 Q. Occasionally?

~1 yow• snowfall example and they plow t1~e lot. ~1 A. Occ~sioixnlly. ] do n drive through --not

2~ A. 02cay. 22 spccifieaUy on t]te snowplow, bt~t I do a drive
23 Q, Now you said iPs up to the tenants to nmintnin it il~e J3 through, check fm• potlaules. X do a d4•ive t)~rough,

29 rest oP the day? 2-0 mulce sate the tenants are ]seep»ig yip tivith their

25 A. Olcay. ~5 maintenm~ce. Y do a J~•1ve through, ~nalce sure tltex•e's

Paye 22 Page 29

i Q. So they could use any co~~tractor they want after lhai, 1 no garbage i~a t}~e back buildings, But that's done.

2 right? z weeltly or biweeldy Uasis~ ot• fls needed if I get a

3 A. Abso)tilely. 3 p)ione c~Jl.

~ Q. They're going to get billed for T&J corning on the 4 Q. Nuw, when '1'&J comes out tl~e Gist line in your example

property by you -- 5 of n three inch snowfall, ih~Ps pursuant to tl~e oral

6 A. Xes. ~ agreement that you hove, that if iPs anything more

'+ Q. -- under CAM? T il~an just a minor coating they need to come nut and

o A. Correct. R plow, con•ect?

9 Q. Okay. Are tl~e ten2uts allowed to call TBcJ to come ovt 9 A. Cora•ect.

io additional times? ~ o Q. And then 1 wasn't clear on your answer as far as

11 ~, '~')iey brave T&J's mm~bea•, yes. 1z stilling the pnrl<ing 1~t. Is that alxc~ up to'I'&J's

~ ~ Q. Are they permitted to do so? 1z discretion, or is that your discretion?
13 A, Yes. Anti again, to answer yona• rynestion from enrlfe~•, 13 A. No, it's iq~ to TScJ's discretion.

14 when TBeJ plows nt 3:00 o'clock in the morning, they ~ ~ Q. Okay. Aud 1 would assume, if you know, that salting

15 leave, if it needs to get ])lowed again they contact 1' is an additional cl~arge.>

7 G them to get i[ done. }3ut ncitl~er myself; unrT&J z 6 A. Col~~~ect.

~ ~ would be on the parking lot, to sec how the pat'I<iug ~ ~ Q. And that, again, would be p~~sscd on to the tenants

1~ lot loots the rest of the day a~fzer it gels plowed, i e through CAM?

13 Q. You don't insNect S~jo's Ylaza,l'i» assiunin£, based ai 1 ~ r~. Ca~rect.

~~ your emswer. Do yc~u leave dtat up to 7'&J's 7 ° Q. AU right. So I'm going to show you the docinnenl

?1 discretion? 21 marked us Cxhibi[ 2. it's the sutne plestding as

2~ A. As far as suo~yf'n►1? 2~ Exhibit I, except this mie involves Grand llimivi's.

2 ~ Q. As far ns checking the lot, inspecting the tut to see 2~ A. OI<ny. i
~ ~ evhether or not the lot at S~ijo's 1'Ix1za needs to be I~ Q. And aRer you've had a c)iance to look ~t il, my first

=~ plowed in the first place. '=> question is I'm assuming you provided your attorneys

h (Pages 21 Lo 29 )
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dames a~gP
Mare 6, 2017

Page ?.5 Page 27 t

1 with this inforu~ation regarding Grand DiutiU•i's? ~ A. UA-lanb. y

A. Cora•ect. ~ Q. Just tell me ~euei•~Uy, sir, what those assigmnents

3 Q. You mentioned earlier that tl~e tenants' responsibility 3 wCre.

~ for removing or n~aincaini~ag scow and deicing; is the ~ A. Wcll, I bought tLe Unildiug fro~u, mn, l3oulcis.

tenants' responsiUility pursuant to their leases. ~ Q. Bonkis, that was it.

6 A. lt's pursuant to iLcir• lases to m~i~atain tAe properly ~ A. Soi~lcis. And 8~e Lease ~vns -- X believe it tivas Uet~vec~i

7 1'oa~ the icing. And I could puU tl~e Lease out and 7 Boulcis end -- a

8 point it out to you. 1 betieve it's under 12epairs and a Q. Grand Rivieaa7

9 1Vlaintenance. 9 A. Grand Riviera ut the tune.
~10 Q, 'Your attorney has already £awarded me copies off' 10 Q. An<! wlao is Grand Riviera?

11 Lenses, but -• and T can show them to you and we cnn ~ ~ A. Grsmd Riviera used to be -- Goci, you're maluug me

~2 mat'kibein. 12 tlii~alcnow.
13 p, Okay. ~ 3 Q. 1 kuow. You made me tl~iuk. 3

19 Q. But I want to te11 you its advance, that they eppe~r to 1 ° A. It was a couple o1'young urea flat rau tlae restaurant

1~ have Ueen expired over ten years aga. So ifyou hHve i S there, they bad the Ecorse witL ~3vulds over there.

1 ~ so~netl}ing more cm~rent that you can get for we, that 16 Q. Question. Was anyone fran Grflnd Riviera either'~'om or

17 wou]d be great, otherwise w~:'ll mark this end go i~~ Jau~al Shkoukani?

1B tbrougU this, 18 A. They -- they Uouglit Uae building -- they bmight the

19 A. 7'I~aNs the orlgiaall I..ense. ~ ~ a•estiva•aa~t from Dimih•i's. Di~nit►•i's came in flud

~~ Q. All right 20 Uought il, and £lien tLcy transfera•ed it to that fbr
?1 A. They really leave Sao Le;tse right no~v. Those 3aavc 21 tt~e~n. '1'Itey'i•e il~e cm•reut otivners right uow.

22 Ueen -- 22 Q. Ali right. Lees finish np one thing at a lilac.
23 Q, ploy. 23 So tl~e assigmnents reflect that you boiighl
29 A. They've been a montlrto-mouth fog• quite some time. ~~ the building from Boukis.
z5 Q. So does Graud Dimitri's have a Lease? 25 A. Cora•ect.

Page 26 Page 2B

1 A,. Yes. Can X see if tl~aNs n correct ox~e? 1 Q. Auld essentially t(ae leases were assigned to you or the

Q. Sere. I.et me get this ou[ for you. 2 company that you owned which purol~ased the plaza.

3 MR. BATtAT"i'A.: LeCs mark ibc whole thing. 3 A. Cox~reet.
9 You want these assigmnents? `~ Q. That's a general, good statemeui about what the

5 BX MR. J3ARA7TA: 5 assi~~ments are?
6 Q. Before we go off tlae a•ecord, what are these 6 A. Xes.
7 Tssigmnents? A~•e Uiey just -- I mein X know Jimmy ' Q. All right. So you assume, then, die obligations as

8 Giftos is iu the~'e. He's been dead for ten years. e landlord u»der the Lease between nowyou~sel£and
9 ,t~„ y~~~a, 9 Grancl Riviera. lloes that sound pretty accurate?

~ o Q. Used to play backganvnon with him. 10 A. Correct.
i i ~. yeN. ~ 1 Q. A11 right. Question. V✓hen di<I Grand Riviera --

z z Q. Pretty good player. I3e was. 12 strike that.

13 A. ~Ie is. God rest his soul. ITe ~vTs a good guy, too. ~ 3 W1~at was Gran<I Rivie~~a's name to tine public

19 (Off the recoa'd.) i ~ as a restaurant'?

i~ MAi2KED FOR IDI:N I'IFICAI'ION: 15 A. Riviera's.

z 6 A~POSI'I'TON rXl3D3IT 4. 16 Q. Okay.

17 Iii' MR. l3AitATTA: ~~ A. Gr;u~d Ri~~ier;~.

1 e Q. So I think that's ~xliibic 4 in front of you, Mr. Sage, 18 Q. And laow long diet Riviera's Restaurant exist for?

x y and I don't hive s~ copy in front of~ m<; but ]remember 1~ Until what year?

20 looking at it. The first several pages looks tome 20 A. Yogi are malting me think.

t ~ like they're assiF;nments of leases, and ihey5'e going ? 1 Q. If you dai'~ know, you don't know. If you can give me

22 back, if ]recall correctly, maybe to like the late 22 a U~Up~rk, give me a ballpark.

23 '90s. There was an L"'ddie Bouios or T3oufros Trust. ?3 A. I lu~oiv llimitri's --

>~ There was James Giitos in U~ere. X think your name ~4 1 leave ro take this.

1~ was in (here al son)e point. 25 Q. Go ahead. That's fine.

7 (Page's 25 to 2B )
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James Sage
Marc} 6, 20:17

Page 29 Page 31

1 (Off the record.) ~ Q. In other words --

M72. BARATTA: We took n short break and Z A. I'II have to cl~ectc my records.

3 we're Uflck on now. 3 Q. You don't have a copy of a written Lease Uetween

~ BY MR. BARf17'7'A: ~ Sage's and Grand llimitri's1

5 Q. You were thinking in your bend when the phone rang how s A. Can yon glue aue a fe~v minuses? I could Ioo1c in any

~ long Riviera Reslaw~u»t~v:~s arom~d i"or, or when did 6 office.

~ they cc~sc to exist? '~ Q. Sure, we can.

e A. I believe llimih'i's tools over abort teu yeaa•s ngo. e A. Camwe tape a ryuick brc~lc?

~ Q. And Di~nitri's is the Shkouk~ni brothers? 9 Q. Sw•e, wl~y not?

1 o A. No, uimitri's m~igin~liy w,~s Ji~mny Dimitri. 10 (Off the recard.)

i~ Q. Okay. t~. MR. BARA'I'1'A: k3ack on.

z2 A. xt could be C,i1'tos. ]t coiild ]gave bee~1 Giftos. I 12 BY MR. AARATTA:

13 believe it wns Ciftos, end then it was Jimmy Dim(t~•i, 13 Q. So you were going to go look, Mr. Sage, and you were

19 and tLen they c~lied it Dimita'i's, and thcr~ these guys 1A going to see if tiicre is a written Lease A~i•eement

1=i tools it from tLc~~. 1S between Sage's and Grand Di~nih•i's.

1 ~ Q, And then when Shkoukani's took it over it became Gxand 16 A. 'I'I~ey're is none.

17 l~imitri's? 1~ Q. Okay. Do yon ]u~ow i£Grand Aimih•i's hired any

is ~, yam, ka contc2ctor to remove snow or deice tUe premises other

i 9 Q. So it went fi•o~n Di~uitri's to Grand Aimitri's? 19 than perl~aps T&J?

zo ,q,. Uimitri's. 20 A. No.

21 Q. did you ever have a Lease Agreement with Grflnd 2 i Q. No, you don't know?

ZZ Dimitri's? 22 A. 1~'0, X don't know.

f j A. Nu. 23 Q. Ao yon know if Grand Aimitri's ever p~id'1'&J for snow

29 Q. So they lave always Ueen month-to-monde? z ~ maintenance services or deicing services at tl~e plaza

25 r1. They've ahv~ys kind o1'followed tLe terns of sties 25 independent ofyour CAM charges?

Page 30 Page 32

1 Tease. ~ A. No, X don`t.

2 Q. lZight. But they never signed a Lease, correct? ~ Q. All right. Do you know whether Granct DimiU'i's ever

3 A, j~jp, 3 set the teirns for snow maintenance or deicing services

9 Q. That's ca•rect? 4 at Sajo's Plaza witU 1'&J?

S A. Cora•ect. I believe they sigiacd an assigmnent, 5 A. Nu, I don't.

~ accepted an Tssignment. 6 Q. I ttad asked your attorneys to produce -- I went to

~ Q. X didn't see deaf iu there. Tf you could point it out ~ represent it was a couple monEbs ego, but it might

e to me, that would be great. 8 have been a shorter time period than that, cmnplete

9 A. 01~, there's Jbn Giftos. 9 copies of any tend all hilts and/or invoices for snow

io Q, So you indicated in yow• Notice ofNan-p~i•ry fault, os ~ o and/or ice removal at the suUject premises. Your

~ 1 your attorneys diet, that Grand 1)iinih•i's has an 11 respocise, tln•ough yom• ~ttoriaey, was that you don't

12 obligation pucsunnt [o a written Lease Agreement, and ~ 2 pave any responsive documents at this time. And does

13 ~ctu~tlly we've leorned today, corrc:c:t nee if'l'm wrong, « that still reinaiu true?

1 ~ that there is an oral Lease Agreement, not a written? 1 ~ A. Xes.

~ 5 MIZ. STl 1N~R: One moment. 1'd like to 1 ~ Q. Js there any reasa~ why you dolt keep any copies of

1 ~ object to foundation. ?bat calls foe- a legal i 6 Uills or invoices frn'snow removal services a1 this

17 conclusion. 17 plaza?

1 o C3Y MR. BAKA7`T~A: 18 A. l keep invoices t'or all my plTzns, but when it comes

79 Q. Okay. J don't ~iiink it dues, but you Caq TnsweP Use ~~ (JOWA IU S170W I'C'OlOYAI ill)(I Iftq(jSC:1~1111~) (IOD~1 'cuz

~~ question. 20 sometitnes we get bills, sometimes we don't get bills.

21 A. "]'I~ey've nhvays followed the terms a~zd the conditi~ms 21 Litce ] s~i~1, we're frleitds, we do :s lot of things

Z? of the a~iginal Lease since they toots over. 22 togethee•. There's no genea•a) -- you Imo~v, he comes iu

~3 Q. Okay. And Ihcn a fi>Iluw-up <~ueslion. Did they sign 23 here, lie leas a house flccuunt th;it eve waive it fa~ hi~n.

2~ that Lease you're referring to? ~^ Q. Ye~ih.

~'' A. Nu, but they hnvc -- l J~m't -- 2•' A. 1 do things !'or liian, you Icno~v, but his responsibility

~ (Pacaes 29 to 32}
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Tames Sage
March. 6, 2017

Faye 33 Paye 35

1 is to t;~lce caa•e of :ill my px•opertics. ~ and salting, bul iPs for the following winte~~, so 1'd

z Q. 1 het Uie fi•iendsliip deal with you acid Mr. CnrlcnAgno, Z like to actually get the con•ect time period. So dint

3 I understand that, but 1 guess my qucstio», it's 3 wou{d be --the correct time period would Ue July 1st,

~ really sort of a cot~cena on your Uehalf at this point, 4 2013 to June 30th, 2014. Are you following me'?

5 would be what if the scensirio existed where one of ~ A. This is --

6 your tenants nt Sajo's Plaza said 1 don't agree with ~ Q. This is for July lst, 2014 to.lune 30t1i, 2015.

this, Mi•. Sage, l don't ihiiilc that you paid X numUer 7 A.. Correct. And Use dTfe of the biR is July 1st,

e of dollars for snow removal. $ Q. T]~e elate of the ia~cident we're talking about is

~ A. Whic1~ we Jo. 9 2-21-14.

i o Q, Where would you nave the bacln~p in order to say to the 1 ~ A. Ole.

~ ~ Tenant, well, Mr. "Pen~ut, here it is, Here's a copy of 11 Q. So it's not, urn, encompassed in this lettea'.

1 z the Uill, and then this is your pro rata share. You 12 A. 01cny.

13 don't consider that a good practice to keep those, or ~3 Q. lt's --

19 you've never had that situation liefoA•e? 14 A. We11, tiais is --

~5 A. We haven't I~ad that situation. ~5 Q. ICs five montl~s later. So mnybe you eau tell one,

~ ~ Q. Olcay. You don't lave any em~>loyees persoaaally who 16 does this letter --

l~ wo~~ld have removed ice ox• snow from Sajo's Plaza back 1~ A. So won)d you like the one prior to dais?

1e in•Februaty0~'2014,con•ect? 10 Q. Yes.

i~ A., No, 19 A, Xeah. bo you anind ifwe talce T breTk, I'll go get it

Za Q. Correct? 20 foi• you right no~v?

21 A. No. Xes. ~ ~ Q. Not at all. 'That would be great. 'Phank you.

~2 Q. It ~~eacls fiuu~y, tlinPs w7~y I have to do that. 22 A. So you need tfie one from 2013 to 20]4, right?

z3 MR. BARA"1'1'A: llid you lave a copy of this, 23 MR. STEINER: Yes.

l 4 did you say'? Z ~ MR. BARA'PTA: Correct. Tl~ai~k you.

25 MR. ST~TNER: Yeah, 7 think I do. 25 (Off tl~e reca•d.)

T Page 34 Page 36

~ BX IvJR. BARflTTA: 1 M/UtICET3 TOIi IDENTIFICATION:

2 Q. Xour attorney's going to show you a copy of whit was 2 llT:POSITION EXHIBIT 5.

3 marked as Exhibit 2 in Miss T,ivings' deposition. So 3 DX Mlt. BAI2ATTA:

~ if you take a look at the -- if you take alook -- ~ Q. A11 right. Mr. Sage, you were kind enough lu provide

5 First of all, do you recognize this leiter7 ~ us with this letter now. It looks like tBis

6 A. Xes. 6 enco~npasse~slherightperiodoftime--lheright

~ Q. What is it? ~ period of time for your Cf~M charges at Snjo's Plflza.

8 A,. Tt's :tn invoice T send out to ~Il the tenants. No, aaa ~ Cin7cct, this encompasses the snow removal fur the

~ invoice 1 send out to llimitri's as one of the tenants. 9 winter of2013 and'lA?

to Q. Tt appears to ine, feom reading this letter, that you ~ ° A. Correct.

1 ~ send this letter, or a similarly styled letter to 1 ~ Q. All right Great.

1 Z Dinutri's twice pet' year? z? So it looks like the snow removal and

13 ~_ bra, 13 salting was aUout G,725 --

j 9 Q. Once per year? ~ Q n. c~~•~~~~~.
15 A, Once per year. ~ 5 Q. -- for the year. There was some lawn cueing. What

1 ~ Q. Okay. Would you retain a copy of the lettea• that you 16 is Ueneral Mainte~iance, that caue6ory? What does ti~flt

1 ~ sent Diinilri's on July I st, 2014? 1"~ enco»,pflss?

~ a A. Yes, I Gave that p~rticutar -- that ex~et nee. ~ d A. Pnrlciug lot aspbs~tt, rootiun repairs IigDt lixiw'e

1~ Q. You do? 1~ repair, light bulUs.

20 ~, y~S, Zo Q, Okay. if I'm reading these two letters correctly, the

21 Q. /11! right. Maybe when we take a break in a short 21 L'xhiUit Number 5 end 4, J believe it is -- I'm sorry,

?2 whilcyou could ret that one. ~~ Exhibit 7 for Miss Livings' deposition anct GxhiUit 5

3 A, yes, z3 here today, it looks to me like 1)imitri's pre-prays

2 ~ Q. Because in looking at this letter 1 see, inn, you know, ~'~ about :615,000.00 per year 1i~r maimenancc7

l5 the expenses, for example, itemized for snow removal 2' A. Tl~al's ibeh~ G\M charges, p~ropurtion:Nc share of the

9 (Paces 33 to 36}
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James Safe
March 6, 2017

Faye: 37 Page 39

~ CAM charges. a Do you know what those stand fox•?

2 Q. Well, no, 17,390.82 is their shnrc, con•ect? Z [1.. No, T clo~i't.

3 A. Coa•a•ect. They prepaid x'15,000.00. 3 Q. What aUout snow plowing, after• that it slys P.P. Zs

9 Q. So when do they prepay that? ~ that per pusU, or something, if you know?

5 A. With mo»thly rcut. ~ A. X'n~ assun~iaag it's per pus]y yes.

K Q. Atl right. So you divide IS,000 by twelve, and then 6 Q. Or pei• plow?

~ in ~Adition to the rent they pay, they pay Il~nt as an ~ /i.. 01' per plow, yeTll.

~ estimated CAM charge? $ Q, Underneath it says, "Salt Uy request only by plaza

9 A. C019'CCt. ~ owner." ThaPs bat~.dwritke». Do you see t11nC1

z ~~ Q. Xou provide; them with the acW~l charbes once ~ year, 10 A. Yes.

11 if there's T refund, you ~»y them back some money; if 1 ~ Q. Is that your handwriting?

i ~ 8iere's an overage, they owe you some money? ~ 2 A. Nope.

13 A, Correct. 13 Q. Ao you know who wrote that`?

19 Q. Okay. And again, Cia•and Dimih•i's doesn't select T&J, 14 ~1,. No, X don't.

15 you do? 1 ~> Q. Do you recobnize that handwriting?

1 s A. Correct. 16 A.. No, X don't.

1 ~ Q. I want to show you what's been mnrked ns Exhibit 3, l~ Q, Do yon know whether oa• not tl►at is a --strike that.

1a and I don'tlo~ow if you recognize Uiat docmnent, or if 1 a According to your testimony, that doesn't

z 9 you -- if that looks fnroili~r to you nt all? 19 reflect the aa7angement yon Ind wifla 9'&J ae of

Zo A. Xes, that's T&J's 3~xow Schedule, or when Oiey du plow Zo S'eUrua~~y of 2014, cozrect?
?1 end they don't plow. ~1 A. TI►is docuaazent?

z 2 Q. Okny. Are these the documents that you frequently 2 2 Q. No; where it says, "Salt by request only by plaza

~3 don't retain or save? 23 owner." You testified earlier that it was u~> to T&J

2 9 A. 11 don't get these. z~ to deteraaaine whethea• or not to salF.
25 Q. fib, but you've seen this before'? 25 A, Co1'Yect.

Page 3II Page 90

1 A. I've seen it be~'oa-e, pes. ~ Q. So ifs not up to you, it's up to T.2;J?

z Q. AU right, So ifyou don't get them, where do you see 2 A. Coerect.

3 U]C3T1 UCf07C~ 3 Q. OfIIE)' fllElil ~Il}~ ~7C0J)IC UVCY AC TcYL~i Liftl(ISCi1n1T1~ ~I)III 1+0U

4 A. Occasionally, you ta~ow, T tiviil qucstiuia sometriing that 4 hire to perfonu snow maintenance and deicing

S lie's cliarg3ng me about mid they9l bring this ont. ~ activities, and I'm talking.~bout the winter of 2014,

6 I've seen it before. ~ wes there anyone else who was suppose) to inspect the

~ Q. So you've gone over it with Mr. Caramubmo before? ~ parking tot and the property to determine if snow

~ A. Once in a great 7vliile. 8 maintenance or deicing was appropriate?

~ 11a1t. Gabel: Can I see that, pleTse? 9 A. Nn.

~ Mlt. B,APtATTA: Sure. 1 ° Q. Po you know of any witnesses to Miss Livings' f~i[?

11 13y MR. BARATTA: 11 A. No.
1? Q. ]f Uy any chance you're t~Ule to tell me what this 1 z Q. When did you firs[ Uec:ome aware oFtbis incident?

l~ document represents, the line numbers with tl~e dates ~ 3 A. rrom you when you sent nae a Notice,

~ ~ and the description, iCyou're not, you're not. ~ ~ Q. l lave you spoken wish m~yone over at Grind ]~imitri's

1~ A. I menu you are goi»g to have to talk to them about ~~ concerning Ibis fall'1

r Ihis, Uut -- 1 ~ A. Occ.isim~ally.

~ 7 Q. Okay. ]mean you've gone over with Nir. Cnrnmagno, so ~ ~ Q. Who hive you spoken to about this f~ll7

~ E J don't ta~ow if you -- ~ E A. "1'om_

~ A. Xes, it's ~uo~~e of a schedule, I guess, when U~ey ~ ~ Q. Shkoukani?
zn acluallY p~i'1'orm the ~vnrlc. 70 A. Yes.

Z ~ Q. Okaiy. ~ ~ Q. AnJ dp you remember how many occasiais you've spoken

z 2 A. Tt's tl~cir own log, it's tireir on•n records. 2L co him about it?
23 Q. ')'here's n couple of things ou here, nncl l don't k~~ow ~ j A. A couple, three tiu~es, just fo get to Jutow wbaYs

z `~ iFyou know the answer to. NumUer one, it says code. ~^ going on a• what 6:~ppened, end, ,yon lu~o~v, just more

Z ~ )t looks like ]see Iwo codes, one is N_, one is D. - ~ recently afte~~ ] he:u~d it I'ro~n You.

10 (Pages 3'7 l.v X10)
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Paye 41 Page 93

x Q. Whit conversations did you hnve with Mr. Shkoukani? ~ that. 1-le stated, quote; "However, defendont w,~s to

L Specifically whit did he say to you about hnw this ? perform snow plowing of the parking lot only ait en

3 inciJent occun~ed? 3 ~ccumul~tia~ of snow of ] .5 inches or greater."

A A. llc ss~id some -- oue of his em}~loyees, I believe, ~ Wns that your understanding of the

5 slipped iii tl~e parking lot;uid there +vas abort six or ~ eg~•eement?

~ eight inches u1' wrte~~ tlaere retained. And ulLe~• tla~» ~ A. AgAin~ tliey've~~lu~ved n lot Less than that '1'1t~Ns

~ --also lie said thnt she's had prior bnek injiu'ies 7 not 1.5, if iNs --

a according to her friends or eanp)oyees. ~ Q. Soon or before the date of the incident here, which

9 Q. Anything else yon.cnn recall? ~ is 2-21-14, diet you ever have a discussion with

1 o A, Not aE this point. 10 Mr. Cara~nugno in all of your conversations, I know

1 ~ Q. What do you mean there were six or ei~ix inches of 11 you've known hi~n for two and-a-halPdec~des or more,

12 water retained? 12 that the 1.5 inch or more trigger was the trigger for

13 A, 7'}cat's FvhTt be sTad. ITe said there ~vns some Fv~ter In x3 this property?

19 tl~e pTrkiiag toy and she paa•Iced in a puddle, lq r~. It's tV~e i3rst I've heard of it.

~~ appnrenNy, acid when size got u~~t of 6¢r car sloe 15 Q. You never lead A~ay questions or discussions back and

1 ~ stepyic~l Ui a fuddle. 1 ~ forth as to when, if ever, the trier would be -- or

~ ~ Q. Okfly. 1)nve you spoken with anyone elsebesides to Toro i~ strike that.

le about this incident, or your attomeys7 18 Did you ever have o discussion, based on ~

1 ~ A. No. You. 19 what you said enrlicr -- at one point enrlier in your I

Za Q. Me. 20 testimony you said hTlf inch, smother point you soil n

tl MR. BARA7"I'A: ] da~'t hflve anything else. Zi qunrter inc1~. Did you l~nve a discussion about that, ~,

22 MR. GABBL: Okay. SSr, my napie is Steve 22 or was that just your understanding you hncl in your I

~3 Gf~bel, l represent T&J in tJ~is case. Nice to meet ~3 mind? ii

24 you. 2A A.. T)~Tt ~v~s ~n midcrstm~diug that we both ta)tced n[~out

75 THE W17'NISS: NicemeetinEyou. 25 it. I

Page 92 Page 49

z MR C~ABEL: 14n going to ask you some i Q. Soyou did talk at~out it?

questions ~bottt tl~e case, and 1 know plaintiffs z A. b~ cex•tain cases, like n lot of times you got rynnrte~•

3 counsel asked you some. I'in doing to jump around a 3 incly and all of a sudden, you ]slow, it melts a7vay,

9 bit, okay? ~ they don't pluw. Tint sometimes ~vlaen the tem~~eratm•e's

5 THB WITNESS: Are you going to be as 5 n lot Iuwer~ sometimes they just come out ii'tDere's a

6 long-winded as he is? 6 ryuarter iucl~ or even ~ I~nlf inch, sometimes they come

~ MR. GABI:L: No, 7 don't think so. ~ don't ~ oat a~~d just salt.

~ ti~ink so. g Q. When was it that you had the convcrsntion nUout the

9 'fHE W11'N~'SS: All right. Tt's tflking too 9 quarter inch or half inch trigger that you just

io ~on~, la inentioneci?

1 x MR. GAl3EL: Can 7 see the last exhibit tb~t 11 A. Since 1)80 --'90 and now, Yick a Vale.

12 was handed to you, please'.> 12 Q. Between'80 ~nd'90 and now?

13 JvZR, AAILA7"I'A: No one's lccusccl me of Ueing z~ A. No, behveen l9)01nd no~v.

19 long-winded. ~ 9 Q. '90, okay, sir.

~ ~ EYAMINA7']ON 1' Now, 1'ni going to continue on with the

16 I3Y MR. GABEI,: 16 answer.
17 Q. Okay. I-told on to ti~at. Thanks. i~ A. Sure.
18 $o Mr. Caramagno CtUcd out Answers to 1 ~ Q. !t Sflys, "And defendaut'I'cSrJ I.,andscapingwas not

~ y Intcrrogata•ies, those were answers io evritten z ~ required to perforni salting unless specifically asked

zo questions in this case, and he signed them, and 20 to Jo so by the property owner." Wns that yow•

2 i there's a copy here. There's his siguat~u~e. And the» Z~ undeislTndittg?

z 2 to answer five, l'in,jus~ going; to read a pativn to 2~ A. That is not cm•recL 'C'hey've salted many tunes with

z3 ~,pt~ __ 23 fl)]({ -- 0 )Of O~ (11711•S fI18f 1YC~1'~ Ilil (I (hCIU (~O /t I5V1CC

2n A. Sure. 29 ivi~en--

2~ Q. -- and we'll hive some questions end answers about ~' Q. lliJ you del charged an exha chTrge when salting would

11
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Page 95 ~ Payc 47 }

~ occur'? i A. No.

2 A. Always. 2 Q. And assmne for ibe sake of my question thud the day {

3 Q. Bemuse salting is ~ canmodity, And iCs pui~ch~sed and 3 before, 2-20-14, there was no snow flccumulafion, but ~

~ it costs more, right9 9 tlteze was rai», and a dntnderstorm, ai d wntei• .

A. IPs $]50.00 a fon. S precipitation, not Suow, Uut water precipifatioi~, :

6 Q. Wouldn't you went to have n lithe mc»•e control over ~ aecordii~g t~ weather x'ecrn~ds. Would that require

~ when you get chnrged fox• salting, meaning you would be ~ T&J's to come out? ~

a the one to sny to salt as o~~posed to'P&J7 a A. No.

9 A. We've had sitnntim~s where it`s over-salting, and then 9 Q. Now, X waut you to think back to the ~uswer you said

l0 1'ye )astd brick rep~ii•s, cement diunage bec:juse of it, 1 ~ earlier, which was the plaintif't; according to your ',

~ 1 eve lead to do tuelc pointing bee~use of it. So X didn't 1~ miderstauding, parked, exited iser velaicle, was in some

lz want over-saltiaag, but yet we wm~ted silting. 1~ water end Pell.

x s Q, So when we took a look at the -» 1 thii~lc you called it z 3 A. Correct. j

~ CAM. What does CAM stand far? 1'~ Q. Asswne for if~e pwpose of my question that there was

1~ A. Common Aron Maintenance. 15 water within 2Q how•s from a rainsto~~m the day before

16 Q, Common AreFl Maintenance, one was July l , 2015, and one i 6 the incident. Would that connect up to what your

1 ~ was the year before. » understanding of tlae iveSdent was?

1~ A. Correct. 1e A. Ao you know how par)cing tuts worlc?

19 Q. So can I take a look at the one for the year Ue~ore? 19 Q. I'm just asking wliatyou --

7~ So l6e une t1~at seems to Apply to tha lime z ° A. I'm --

2~ of the incident -- 21 Q. -- tl~e fact that --
2z lvaR. BAI2ATTA: I think iCs tlsis one. 22 A. 1'an going to explain to you.
z3 MR. GABEL: Yeah. 23 Q. Uh-liu)~.

2~ BY MR. GABEL: 29 A. "]'lie cities uses ou►• parkiaig lots, 7 IiTve multiple
2~ Q. Was -- yeTh, for the period of 7-1-l3 to 1-30-ih. T'or z5 buildia~gs, ~s retaining pods in m:~ny cases. So, for

Page 96 Page 9II

1 tl~e s»ow and sailing line item is over $6,700.00 for 1 exTma~le, you lave --let's say you have six m~nl~o)es,
2 that line item. Z or catch basins that are flbout 12 inches iu diameter

3 A. Correct. 3 of the drain. When they tread out to tlxe sG•eet, they

~ Q. And then for the following year, the'14-]5 year it's 9 go do~vi~ shout six inc3aes. X ,jest ]earned that, So
5 ~Uout 3,800. 5 what happens is, i»stead of hooding the streets, end

6 A. CO17CCt. 6 instead of Laving Uactcing up --backups on the sL•eets

'~ Q. So for the relevant trine period in question, the ~ and thTt, ibey hold it in your psu•Idng lot. So they
a '13-14 time period, there's a much higher charge., 8 use the purlcing Lots xs retentiun centers, as
9 you'd a~~•ee? ~ retention. So I'm ~~ot saying tAat was the case in

~ o A. Xes. la tAisparticidm•--
11 Q, Qkay, Was It yow~ understanding that that winter was z1 Q. Uh-huh.
1 ~ a )ot of snow over time? 12 A. -- thing het•e, but the drnia~s, wl~eu yon get n lot of
13 A,, We 1~ad records of's~aow. We laad !believe it's 112 13 rain the drains can only handle so much.

~ 9 inches throngAout the year. 1~ Q. Okay. All right.
15 Q, Which led to the higher charge on yow• CAM invoice, 15 A. So i'ron~ ~vl~at my understanding ~s to this case, this
1 s correct? 16 lady hot out --she parked fn a puddle, okay, where

~ ~ A. Correct. ~~ thez•e vas ~v:iter t~etained, and she got out oi'her car
1u Q, Su nonetheless, puttinb aside all of that, nu matter to where there was ~ i'our to five to six iocl~es ofwater,
19 what, based on the conversation and the questions and 19 from what i was told by to Tom Shkoulcani, ;u~d that's

z 0 answers we've hid, there still must be some miniminn ~0 ~vhnt happened.
z ~ trigger ForTSt] to come out? ~~ Q. Okay. So if the weather records show that the dfly

~l A. Cm•reM. ~~ before the; iitcidenl ii did rain, it was a Ihunderstonn

3 Q. Asswne for the sake of my question that the day of the 13 and wnte:r came down, that would link iq> to what you

~ incident there was no snow accGnnulation. Would T&J's ~~ just said, that she stepped into water. ThaPs yow~
z s be required to come out that day? ~5 understanding?

12 (l~~ges 95 to 98)
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Page 99 Page 51

~ A. I believe so. 1 MR. STEINER: This one?

z Q. Okay. if we go to the basics of the agreement, and Z 2 MR. GAEL: Yes. Thank you.

3 understand i['s a verh~l cigreement, thflt in yom• mind 3 M1L. S'1'I:INLIt: Sure.

~ there was a trigger for snow maintenance, pushing end ~ BY MK. GABGL:

S plowing and stuf't; righYl ~ Q. So acca~di~tg to this lob which is E~ibit 3 today, it

6 A. Correct. ~ goes up to 2-13-14, and then there's no activity

~ Q. Okay. According to you, salt when you want !o, T&J, '~ between the 18th and Aze 2»d. Do you k~~ow oiie way oz•

$ MACS y0111' j>OSlt10~1~ co~ti•eet? $ the otJier when T&J was there, or would yoLt lave to

9 A. Snit nccoa•<ling to their d[sccetion. 9 rely on this list that's E~d~iUSt 3 today?

t o Q, Accoz'ding to their discretion. 10 A. X coiild~a't tell you when they were tLere, when they

11 A. But if we needeJ it more, they're to du it mox•e. }1 were ~aof.

1 ~ Q. Okay. And tlzen a charge for each one of those, 12 Q. Okay.

13 con•ect? 13 A. We're three, four yefllrs aw»y -- three yeTas ago.

1 Q A. Cora•ect. 19 Q. And yott don't kee}> yow• own separate list --

15 Q. Okay. Was that the lotalily -- and tl~e locution, 1S A,. No.

1 s light? So eye have t1~e locatiai down, eo~rect? ~ 6 Q. -- do you9

~ ~ i#. Absolutely. }~ Ok1y. Now, you said that you talked to

~a Q. And the time period; usually November to end of M~rcl~, 1$ Mr. Shkoukani flbout the incident, and one of his

19 rights 19 employees had fallen in the parking lot. Did you talk

20 A. Okay. 20 to Mr. Cflramag~io at a0 about this?

~~ Q. Okay. Anything else to the agreement? Any other 21 A. No. No. Why would 1?

22 components that we're missing there? 2G Q. ]hn just asking whether you did or didn't.

23 A. Not thTt I ituo~v of. 23 A. Okay.

Z~ Q. And that's the totolity and the suin and substance of ~~ Q. Sometimes we ask who you inked to and what the

2~ it, right, nccnrding to your -- 25 conversations were. As plaintiff asked about

L'age 50 Page 52

~ A. Right. If it s»o~vs, tUey plow; if INs cold, they 1 Mr. Shkoulrani, so 1 was talking about Mr. Caramag~io.

2 snit; if tLe grass gets higbe~', tAey cut iL And 2 A• 01cay.

3 they've Jouc ~ Brent job, by the ~vfly. ~ MR. GABEL: Okay. 1 don't leave anything

~ Q. I wes going to ask whether they're a responsible 4 else. Tbnnk you.

5 conhactor? ~ MK. STAINER: I just have a couple of

6 A. Ve)•y. 6 follow-ups. "

"r Q. Okt~y. Do you know whether it was Torn Curronagno, ~ EXAMINATION

e himself, il~~t did the work at dial property where the II BY Mlt. STEINER:

9 incident occurred'? 9 Q. Regarding Tixhibit 4, which is the Lease that we've

:to A. No, I dw~`t, 10 discussed here today. Was it your understanding that

11 Q, Okay. Hul you know Toni, right? You've known him for 11 tl~c terms of this Lease governed therelationship

z2 many years? 12 between Sage lnvesunent Gruup anJ Grand Aimilri's'?

13 A. Yes. ~3 A. Xes.

z Q Q. Is he a responsible individunl when it comes to these i g Q. l levo you ever discussed this Lease witU Tom Cnramngno?

~ 5 types of activities? 15 A. ~7u~~y times. We ~~~~uted il~em to --again, we've been

1h A. Very. ~ s friends with him, lLey're great ten:aits, so rcaUy.

17 Q. And there's no e-mail, Ihc:re s no side notes, iCs 17 Q. So Tom Car~mngno his seen this Lease?

~8 just~l)verb~],right? i~ A. Ycs.

~ ~ A. Correct. z ~ Q. And i1's --

2 o Q. Okay. And do you know whether -- other than looking ~~ A. Ile h:~s a copy ~f il.

71 tit the docwnent (here -- ~~ Q. It's your understanding th~i this Lease governs the

zz ]n fact, can 1 take a look ~t ibat one tbnt L~ relationship, riglii'?

~3 you have? 23 A. Yes. And he also, in ~ccor<lance to the Lose, is what

t4 MR. STLINTR: Which one? ~n Ire's paying on ibe cummmi ~u~ea charges III IiSteA in

2s Mlt. GAI3LL: Sitting right there. ~5 Iherc.

13 (Pages 49 to 52)
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1'~ge 53 Page 55 T

z Q, Okfly. is it your undcrstanJing 16at the ornl z MR. BARA1"I'A: Just a cou le of follow-u sh }~
2 agreement Uetween Sage Invesunent Group find 9'&J was on 2 ]t~-GXAMINA7'ION

behalf oFyour tenants'I 3 BX MR. BARA7"1'A: '

4 MR. BARATTA: I'm doing toobject -- n Q. According ro your testi~nouy, Mr. Sage, Grancl Aimitri's

MR. GABEL: OUjection, 5 isres~onsiblefoA'maintainin the ~~rkin lot,} ~ 1 b
~ Mlt. T3ARAT7'A: -- on foundation. Calls for 6 cotl•ecc'?

~ a legal conclusion, speculation.. ~ A. Co~~~•ect. E

~ MR. GAT3~1~: Join. 8 Q. You select the contractor to maintain the snow and ~
j9 13Y MR. ST'L1NER; 9 deice the parking lot, correct?

lv Q, yqu Gin answer, if' you know. 10 A. Coz'►•ect.
11 A, Wns it on bel~alT of my tenants? 11 Q. Does Grand llimitri's -- or strike that.
~ ~ Q. Right. Enrlieryrn~ testified -- ~? Your testimony leas Ueen that you and s
13 A. 'Yes, t1~e coa~h•~ct, or the ox•ai ngree~uent that we've i 3 Mr. Cnrataaagno selected the discretion as to when the '
19 done with T&J is to make su:•e that my tenants arc 1 ~ snow mainteainnceand/oa• deicing would occur on the
15 doi~tg tivliat tlacy're supposed to d0. ~5 parking tot, correct?
iv Q. Olcay. 16 A. No.
1~ A. In accordance to the liepairs an<i 1Vlainteu~nce 17 MR. STB]N~R: Object.
1$ paa agrapl~, ~vhicJt l believe is parngrapli eight in the 1~ BY M12. BARATTA:
19 tense. 19 Q. No? You didn't have an oral agreeme~at with
Zo Q. And that includes Grand Dimiiri'st 20 Mr. Cm~flm~gno mid T&J's as to how -- or strike that.
ll A. Tt includes all the tenflnts. 21 As to when?
2~ Q. Okay. Tnoluding Grand llimih•i's? 12 A. RepBrase your question one more tine.
23 A. Tiaeluditxg Grand Dimitri's. 23 Q. Xou had an agreement with T&J, an oral ag~•eement,
2 4 Q. Ts it also your understandigg ti~at guy of your tenants 2~ whereby you and Mr. C~ramagno came to an agreement
25 could hire their own snow removal contractor if they 25 conce»iing l ow tl~e snow was to be maintained and the

Page 59 Page `i6

1 chose to do so? ~ parking lot deiced du~•ing the winter of 2014, correct?
2 A,. Xf' they chose to do so. ~ r~. Correct.
3 Q. With regard to the parking lot, itself, riglri by Grand 3 MT2. ST~IN~R: Object.
~ Dimiu~i's, wBo would use that parking lot? ~ ~X NLR. Bt1RA.'~"TA:
5 A. Grand Dimitri's cnstoa»ers a~xd ean~~loyees. y Q. Did Grand Dimitri's have any input in re~iching that

~ Q. Xou wouldn't use that parking iot, would you? ~ ~greemea~t betweett Sage's end T&J7
~ A. No. ~ A. No.
a Q. With regard to maintena~~ce on the inside of tl~e $ Q. Okay. Did Grand l~imitrt's have any input or say
9 property, who's responsible for that? 9 concerning the price that'P~J would charge Sage's?

~ ~ A~. G~•and nimitr9's. 7 maintain the rooi'. 10 A.. No.
1 ~ Q. Would it be fair to cUaracteri2e the letters, or the l~ Q. You mentioned that Grand llimitri's would be
12 CAM Agreements that you`ve sent to Grand Dimitri's as 12 responsible for interior maintenance of their
13 passing fl~rou&I~, as in you're passin6 through the cost 13 pi'eanises, not including tl~e roof?

g to them? 1 ~ A.. Correck.
1 ~ MR,13t1IZATTA: Objectiai. The doctunent z 5 Q. So the roof is your respo~isibility?
1 ~ speaks i'or itself. Go ~hend and auswe~•, if you can. 1 ~ A. Cor►•ect.
1"~ TT-TE WITNESS: Thcy4•e alt our pass ~~ Q. All right. So if there's a problem wiUi the roof; I'm
1 U throughs, it's what we -- la assuming that Sae's company is going to select a
19 MR.13AlZA"1`I'A: T1~aCs what a CAVI is. 19 contractor to repair the rooF?
7 0 7']-IF W1TNIiSS: 7'hnt's whsrt Common Area l ° A. Correct.
z 1 Maintenance is. 21 Q. If the stove broke in Grand Dimitri's, uui, would you

21 T3Y MJt.. STT3)NER: ~1 select the conb'actor to repair or --
z 3 Q. And that's simply to ia~ake it easier on the tenants? z 3 A. No.
2 ~ A. Correct. 2 ~ Q. -- replace the stove?
~ ~ vIR. STF..INfiR: That's all 3 have. 25 A. No.

1A (Pages ~3 to 56)
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James Sage

Ma.rr_,h 6, 207.7

Page 57 Page 59

i Q. llid yuu ever discuss with Mr. Shkoukani when he talked 1 iZE-EXAMTNA,TTON

2 abouc the rain or the venter in the p~vking lot, did be 2 131' TvIl2. GABLT.,:

3 ever discuss whether or not there wns ever any ~ Q, So sir, in your conversations with IVv. Caramagno --

~ nccuvnilntions of snow in ibe perking ]ot nn that date? 9 strike thnt.

A, No. S for this Uroperry there's a lot of people

~ MR. BnRAT7'A: Nothing further. 6 going bticic end forth. 'You've got yourself; sometimes

'J 7'HE Wl"1'N~SS: 1 believe -- ~ you would drive Uy you said, correct?

~ SY MR. BARA'1"1'A: a A. Correct.

9 Q. Okay, ~ Q. You'd have tenants going in and out of there?

i~ A. Soa~a•y. x3e did say it was raining. to A. Contiviwusly.

11 Q, At the tiu~e of the incident, o~• r~iuing Uefore the 11 Q. 'X'Ixere were employees going in and out of there?

1? incident? ~2 A.. Coa~rect.

3 A. At the time of tlae incident. Or tlaea•e was rain, ii 13 Q. Vendors and customers, ziglit?

19 was wet, it was not snow, i ~ A. Correct.

1' Q. Youc testimony was, I think, that Donna Livings parked ~~ Q. Okay. So in all of yow• conversations witJ~

1~ near some standing water, or a puddle of venter -- z 6 Mr. Caramagno, is if Pain to say you never• lead a

17 A, Coa~x•ect. 17 specific conversation that the work to be clone by

is (~, __ ~y)~en she got out. ~$ "1'&J's was for Donna Livings, period?

19 MR. STEINER: Well, let me just objc;c;t to 19 A. I cloax't eveai ]saxow who Aonna ~.ivings is.

Zo thflt. 20 Q. Tl~e pJaiirtiff iii this case.

21 MR. 13Al2A7TA: At least that's what I 21 A. Xes, but -- I

22 thought, that's paraphrasing, thaPs not a direct 22 Q. You never had a conversation that this work was for

23 quote. 23 Domia Livi»gs, did you?

29 MR. STEINGR: That's not his testimony, 29 MR. }3t1RATTA: Specifically? ',

25 that's what lie heflrd fl•om Tom ShkouJcm~i. 2 5 M[Z. GABEL: Ye21~. i

Page 58 Page 60

z M~Z. BAXtA"T'TA; Right, lie testified thaPs 1 TIl~ WITNESS: The ach~nl snow plowing?

2 what lie discussed with Mr. Shkoukani. 1 t3Y MR. GAT3~L:

3 MIZ. STEINER: 12ight. 3 Q. Yeah.

9 BY MR. }3ATtATTA: 4 A. Nn.

5 Q. That there was some standing water or a puddle that 5 MR. GA13~L: Okay. Nothing Further.

Miss Liviiags parked leer car close to, con•ect'? ~ M1t.13/a}tA'1'IY~: llo you leave anything, Mark?

~ A. Sloe parked her car in it. ~ It's acivaily fist.

o Q. Wes it yom• understa~ading from tl~~ihdiscussion with a 'fl1B WPI'NLSS: I'm going bAve to stmt Uack

9 Mr. Sbkoukani, that the renson Miss Livings fell was ~ charging you guys here.

to because of standing water or a puddle? ~ o RE-EXAMINA7'►ON

11 A, T'm not sure J~ow she fell, thTt's all I ~v~s told. 11 T3Y MR. STEINEIt:

~~ Q. So you didn't reach a clear imdeiltanding of how Miss ~ 2 Q. If there was snow after'I'&.l last ploweJ, whose

13 Livings fell, correct? ~ 3 resE>onsibiliry would thnt hive Veen to Glenn?

~ 4 A. No. Co1•YecL 19 A. '1'I~e tenant would i~m~e to ~ai~intain it.

15 Q, Pl•o~n [bat eonvc~~saiion7 1' Q. And if there was standing water, whose responsibility

1 G A. C017~ect. 1 ~ would it have been to clear thnl standing water?

17 Q, And 1 think I asked you this, but I'm not sure if Ore 1~~ A. 1'he tenant.

~ 4 answer was inuitdlc;d with an objection. Mr. Shkoukani 1 ° MK. BARATTA: I'm going to oUject based oti

19 di<bi't mention whether or not there was snow on the ~ 9 the vague and ambiguous question. '('he teens slandin~;

z ~ ground on the parking lot ~l the lime Miss Livings 20 venter, 1 don't know whot that means in light of Uiis.

z z fep? ~~ BY MR. S'('EINER:

1 A. No. 22 Q. We11, emlier you had memioned that Tom Shkoukv~i had

3 Q. Nn, he did not mention that? 23 referenced that the: pinintifPhacl parked her cnr in

z ~ A. lle did not inenfion it. L^ standing ~u~tcr. Whose res~~onsibility woidd i1 linve

25 MR. BA12A"J'1~A: I don't have anyUiing else. ~~ been to clem ib~ii sinnding water?

7.5 (P~ges 57 to 60)

Ca.rro]1 Court Repo.r.i:.inq and Video
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James Sage

March 6, 2.017

Fage G1

1 MSZ. BAR/"I"i'A: Sa~nc objection.

THE WTTI~SS: '1'l~e tea~aazi, according to

3 their ltcpairs and Maintenance in the Lease.

9 MR. S'TE1NL12; Okay. Thaiak you,

5 MR. B.AItAT7'A: 1Votlaing further.

~ MTt. GAI3~L: Nothing else. Thank you,
~ x ~r w~:

$ (The deposition was concluded at 3:15 p.m.}
9
10
11
12
13
19
15 ~
16
17
18
19
70
21
?.1.
23
29
25

Page 62

i CERTIFICAI'J3

STATE OF ivilCI-IZGAN

3 COUN'I'I' OF MACOMB
9

5 I, LISA M. FIX, C.S.R. 3 ] 21, a Notary

6 Public ip and for tl~e above county and state, do

~ I~ereby certify that the deposition was taken before me

e on Qie date bereinUeforc stated, that tlae witness was

9 by me first duly swoni to testily to the ti~uii~; that
to this is a true, full and complete transcript of my
11 stenographic notes so take; and that X am not related,

~ 2 nor a counsel to citllea• party, nor inlerested iu the

~ 3 event of this cause.
z~
is
16 pv~

1 ~ LTSA M. FIX, CSR - 3 12l J"~ ~w

19 Notary Public, Macomb County
7o My Coiznnission rx~~ires: ~1-J-201 J
zi
zz
23
2A
?.5

16 (Pages 61 to 62)
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<~°~

LEAS'u

THIS LEASC is made and entered into o
n this 1st day of Se~temt~r, 2(X10, between

THE ET~~'IE 130UKIS S.,~VXNG 'rRUS'I' UA
A 912'1196, by and through its Trustee, ~~~T

E

BDUKIS fiche "Effie Trust) and tl~e A1~TT'~-
TONY }3~US{~TS LIVING TRUST UAD 9(27/96, b

y

and through its Trustees, ~ff"ie S3oukis, Gregory Boui
 is and john Athans (the ",Antl~any

Tn►st") (collectively hereinafter zeferred to as tlae "Landic~rd"), and GRAND RYV~RIA

R~STAC7RANT, INC., a Michigan carporatiau ("'~~nant"), an the following Eerms and

conditions:

~. Premises ka be I,aased: Landlord does hereby let unto Tenaixt, and Tenant does

hereby hire and take from Landlord, the parcel off' land described nn Exhibit A, .~vith building ~u~d

appurtenances, cotnmoY~ly know❑ as 25001 Gratiot, Eastpointe; Michigan (the "Prennise
s").

Tenant has izxspected the Prenlis~s, and agrees
 to accept the same in its present "as is" conditi

on,

2, Lease Term. "~J~e term oFthis Lease (the "'Tenn
") shall commence on September

], .1999, and sl~a(1 tercxainate on August 31, 
2Q04; u~~less sooner terminated as hereinafter 

set

forth. ~ .~

3. O tion to Renetiv, Provided that 'the "Tenan
t shall not be in default hereunder, the

Tenant shall have the option to renev~ this
 Lease for four (~) consecuti~~e five (5) year 

terms

("Ztene~val Terrrts") upon fhe same term
s and co~lditions, with the Base Rent adjustme

nt as

provided in Paragraph 5. Each of said opti
ons shall be exercised by the Tenant givizag notic

e by

certified mail, return receipt requested, at le
ast ziinety (90) days before the expiration of tlxe 

then-

existing tend. The failtyre of Tenant to exercise any 
option to renew shall extinguish all

subsequent options to renev4~.
~ ~

4. Y3se of 1'rexnises. Tenant shall use the Premises only for the o
peration of ~ ~. ~

~~~
'-'~'~
~

restaurant ar 1~i}~ other use which Laixdlord a
pproves in ~~iting. Tenauit slxall not use the d m

Premises, or permit tl~~ Premises to be use
d, for the doing of any act or thing that constitutes

 a ~ d

violation of any law, order, ordinance, t~z' r
e~,ulation of any g~vsrnzn~nt authority or that ma

y be ~ ~

dangerous to lift or limb; nor shall Ten~ni 
in any mttnncr de~'ace or injure tt~e I'reanises, or 

~ennit '~ ~C

any objectionable noise. or odor or any haz
ardous material or contaminant to be emitted ar

(~

spiliec3, or permit anything to be done on 
the Premises tending to create a health haca

xd or ~

nuisance or to disturb others or to injure the r
eputation of the Fre~nises.

~O
~

J ~,

Tenant shall, at its expense, promptly place, keel and occupy tie ~'zemises in o ~

compliance with (a) all laws, ordinances,
 orders or regulations affecting the Premises, its 

use, o

its occupancy or any alterations Tenant 
has made to the Preznises; and (b) the recommend

ations ~

N
~

of any insurance company, inspection 
bureau or similar agency.

~
rn

t j

5. B:is~ Rent send Late Chstrges.
W
N

O
,—~
J

N 'P

(a) During thz Terrn, Tenant hereby agrees 'to pa
y to 1,andlord as aruaual rent for ,b N

the k'ren~ises the su»i of Two Hundred Sixtee
n Thousand and OQ/IQO Doltars ($216,0(3Q), in

~ ~
c~
w

b
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equal monthly iz~stalhnez~ts of T1ir-ee Thousand Six 7-Tundred and 00/100 Dollars ($3,60fl) each ✓r/~^'~~
~t ~S~ eve (S) year tern. Such zx~ot~thly installments shall be paid in advance on the first (l.s~ day of

eaeht taionth durin~; the Term. If rent is not received after seven (7) clays of the due date a ten
pexcent (10%a~'~~arge of the monthly rental due wilt be added to that month, such charge will
bs deemed as additional rent. In case of a returned check or non-sufficient check a fey of Q~~e
HuncEred and 00/1 0 Ac~llars (~100.OD) evil] be cl~ar~ed, and deemed as additional rent.

(b) .If the Tenant properly exercises the Option to Ttene~v as provid~cl in Paxagraph

3, the Base Rezzt far Year Six (6) shall be adjusted for changes in the Consunn~r Frice Index

foz Year One (1) through 'k'eax- Five (S) of this Lease. Thereafter, and throughout all Options

exercised, the Base Rent s4all be adjusted annually for changes within the Consumer 'rice

index.

(c) Fox purposes of Paragraph S(b}, tl~e "Consumer Price Index"shall be defined as

the Cansumsr Pxice Znde~ (CPI-U) of the Bureaie of L,ab4r Statistics, United States l?epartment

of x.abor (1982~&~ =1Q0), All Items Index for. All Urban Consumers -.Detroit, Michigan ax

any replacement thereft~r. If the Consumer i'rice Zndex sha1I cease to be published, a

reasonable substitute index shall replace it for purposes of this Lease. Following each such

adjustrnen;z, the tex~ni "Base Rent," as used in the T.,~ase, shalt mean Base Rent as most xec~ntly

adjusted provided, however, Base Rent, as adjusted, shall not be reduced

Tf at th;~ beginning of any Lease Year adjusted Base Rent shall not have been caicul~tcd,

Tenant shall ~ continue ~ayin~. the Base Ran[ previously iu effect on a timely basis. Upon
'I'en~nt `~~ngti~catioz~ by Landlord of the adjusted IIase Rent, sha1~ arru~~ediately pay I~ancliord the ~

difference between Base Rent paid and chat which would have been due had adjusted Base Rent ~ ~

been calculated and shall thereafter continue paying monthly installments of adjusted base H ~

Rent. ~ ~ C

(d) "S'he base Rent provided fox• in this Section shall be an absolutely net return to
da, md

Landlord for the Term, free from any losses, expenses ox charges with respect to ih~ T~remises, ~C ~

including m~int~nance, repairs, insurance, taxes, assessments ox okher charges imposed upon

or related to tie premises or wict~ respect to any easements or rights appuxce~nant khereto, C'~

except as otherwise expressly provided herein. ~ O

6. additional Rent. All sums in addition to Base Rent sha71 be reimbursement to '~`~ ,~D

th,e Landlord. for the Tenant's shaz~~ of coznznon area maintenance, repairs, iz~sura~~ce, taxes, o ~

assessments or other al~arges imposed upon or related to the Premises (hereinafter referred to as ~~ ~

"Additional Rent"). In addition to base Rent, the Tenant shall pay Additional Rent in the ~ ~ ~

amount of Eight T-iundred and 00/10Q Dollars ( 800.00} per month estimated for the ~zst year of J N

this Lease (the "Estimated Additional Rent"}. Tenant shall pay any deficiency in the Estimated ~ p

Additioaaal Rent fo~~ the first year of this Lease within 3Q days of receipt of written notice of an N ~

accounting of "I'enatat's share of expenses. During each year afret• the ~izst year of Phis Lease, the p ~

sure of t#~e monthly Estirtaated Additional ]tent shall be adjusted to one-twelfth (I/i2~') the total N

of die imiY~ediately preceding year's actual Additional Rent. 1'lie Tenant will remain liable for ~ ~
v~
w
b
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any Additional Rent deficiency, which shall tie paid within 30 days of receipt oE' wt~itten notice of

~n accou7~tir~g of "I~enant's share of expenses of each year.

7. Liens. 'I"he Te~iant shall keep the Yretnises free from a~ay liens arising out of a~ly

~voxk performed thereon, cnateriats furnished thereto or obligations incurred by the Tenant. The

Te~iant s]zaIl in~lemni£y, defend and bold T,andlord l~ai-~nL~ss a~;ainst.ali liabilit)~, loss, damage,

.costs anti all other expenses arising out ~f cl~rims ok' lien for work performed or materials

~urz~ished to ar for the benefit of the Tenauf.

Repaia•s and Mainfen~nce.

(a} The Tenant still keep and maintain the Premises, including, but not

limited to, all nonstn~ctural, interior and extezior portions of the buildings and improvements

located upon the Pxemises, in good and sanitary order, condition and repair, and will deliver

khe same to tl~e Landlord at the expiration of the Term in as goatt a canditign as when

received, except for rc;asonable use and wear thereof. Latxdlord sha116c responsible for all

structural and roof repairs and mai~ttenancc.

(b) The Tenant shall also, at its own cost and expense, put, keep, replace

and maintain iiz thoxough repair and in good, clean, safe anil substantial Order and condition,

atad free from. dirt, snotiv, ice, rubbish ar~d ottxer obstructions nr encumbrances, and to t}~

satisfaction of the -Landlord, the driveways, sidewalks, parking areas, yards, plantings,

pavement, car stops, gutters and curbs in front of and ad}acent to the restaurant and, generally,

t3~e property comprising the Premises. ~ ;U jJ

(c) Natwztk~standing the ~bligatzon of t[ie Tenank he~~eunder td fully care fflx
C~m j~

the Premises, the Laneilord may e~itcr upon t~~e 1'reznises and snake such repairs or alterations
~ ,~_,

as may in zts opiuxi.on ire necessary or appropriate for the saFety, preservation ox naaints~nance 
, ~ ~

thereof; provided, however, that, except in the case of en~er~;ency, the Landlord shall give
 the

'X'enant

d m

Tenant tcn (10)~ dlys notice before taking any such action. If the shall for ten (10} days ~ ~

fail or neglect to make such repairs, tI~e Landlord or its agents n ay inter upon the Premises
~ ~

for the purpose of doing so, and all the costs and expenses cgnsequenk thereon, ~viih ini
~rest ~

thereon at the rite of seven percent (7 %a) per annum, shalt be repaid by the Tenant to 
the . Q ~

Landlord as Additional. Rent due immediate}y upai~ receipt of a statement therefor. 'Z'1~~ ~ ~

receipted payrz~ent by t#~e Landlord far the making of such repairs, alterations ox improvements
~

sliali be prima facie evidence of the reasonaUteness of such charges therefor and that the same
Q ~,

have been paid by the T~►idlord. Notwithstanding tine right of the L,andiord ko enter Capon the N ~

P~•emises to make repairs, Tlie Landlord is z~ot under any obligation to make any repairs, ~ N

alterations, or improvements of any kind whatsoever, st~vcrural or nonstructural, ordinary or ~ N

extraordinary, whether seen or unforeseen. ~ p
N ~

9. Alterations rind Additions. The Tena~it may not alter or add to the Premises p ~

without the I..andlord's price written consent, which consent shall not be unreasonably withheld. ~

The Landlord shall leave no obligation to make any alteration or addition to the Premises during ~ ~

the Tenn. Ail right, title and interest to any alterations and additions to the Premises during the
W
b

3
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Term, except for trade fixtures and re►novable equipment, shat! be the prol3erty of t1~e Landlord
an~i shall be deemed to be a part of the Premises, and shall retrain ora, and be sun•endexed with,
the Premises upon the tertniriation of this Lase, ~~ithoui cost or expense to the Lancllard.

10. Utilities. During the `1'ern1, t~» "Tenant shall pay for all gas, heat, light, pav~~er,
water, sewer, telephone ox other ~omrnunication service, janitorial servic~;s, garbage disposal and
~Il other utilities anti services supplied to the Tenant upon ttae Premises. The Landtard shall riot
be liable ro the '~enaiit for daiY~ages or otherwise for any failure or interrupt9on. of any such
service furnished to fhe l?remises,

X ~.. Restoration.

(a) Tf the 'remises is damaged ox destroyed, in whole or in; part, the Tenant shall
repair, restore, replace ax rebuild the Premises, or the part ttiereot so damageel, as neaz•ly as
possible to the value, condition and ck~aract~r of the Premises immediately prior to the
occurrence o~ s~tich damage or .destruction. The Tenant shall be eatitled'to an abatement of rent
during die.constniction pexznd.

(6) All insnra~ce proceeds payable as a result of any danxage to or destruction of the
Premises shall be paid to the Landlord ar any martg;agce designated by the I,andiord and be
dxsbuxsed as recansiruetia». work progresses. Zf the insurance proceeds are insufficient to pay
for all restoration work, then the Tenant shall pay any additional amou;its necessary to restore
the Prernrses, prior to disbuxsemenC of the insurance proceeds. Upon completion of the
restoration, and payment for alI restoration. work, alI i~rnaining iz~suzance proceeds shall be
z~etained by tl~e Landlord or any mortgagee designated by the Landlord. m ~

(e) Notwithstanding the foregoing ~rovisioi~s of this Section, if the damage to oc ~ gym..,
~destruction of the Premises cannot be repaired within one hundxed twenty (120) days of the ~

damage, eit~~er tYce Landlord ox the Tenant may te~xxiinate this lease by giving ten (ld) days r1 ~
prior written notice to the other party within thirty (3~j days after the damage or destruction ~' ~,
oc curs. if` the Lease is terminated pursuant. to this Paragraph, alI insurance proceeds payable as ~ ~
a r~sulG of the damage ar clesh~uction shall be retained by the Landlord or any mortgagee ~,.~
desigrzat~d by the Landlord. Q ~

~12. Candemnatiosa. Tf all or any substantial part of the Premises is taken or ~
condemned by a governmental authority, or shall be conueyed by the Landlozd t~ a ~
govexnznental authority under a threat of such taking or condeninaiioix, tl~e rights and obligations N
of the I,and(orcl and the `T'enant with aspect to stteh taki~a~ or condemnatipn shall be as provided o N
in this Paragraph 12. If twenty-five pezcent (2S%) or more of the gross floor area of the J J
buildings loc~►ted upon the Pxemises is so taken, condemned or conveyed, or if the Premises is ~ ~`-~
rendered unsuitable for the use described in T'aragrapli 4 above, this Lease shall terminate as of w ~
the daEe of such inking, condemnation nr conveyance, and rent shall be prorated ss of such date. N J
If less than twenty-eve peeccnt (2S%) of the gross floor area of the buildings }ocated upon the _ ~ :p
Premises is taken, condemned or co~zveyed, and the Premises remains suitable (or the use N
described in Paragraph 4 above, this Lease shall remain in effect; provided, however, that the

~ 

t~
w
b

4
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'rent payable Uy the Tenant shall be reduced far the remainder of the Perm in the same proportion
~~vhioh the a~umber of square feet of grass floor area within the buildings located upon the
Preaalises following such taking, condemnation or oanveya►2ce nears t~ the nuir~be.r of'squaxe feet
of gross floor area within ttie builciin~;s located upon the Premises prior . to such taking,
cond~nanation or conveyance. ~'o the extent that the award made for the ta~.in~; is Available to the
Landlord, the l..andlord shall, at its own -cost and. expense, make alt necessazy repairs ox
alteratiotts to the T'rei7tises so as to constitute tlae portion of tt~e. Premises clot take3~ as a conlplcte
unif, acid the Tenant shill have no .obligation to male. any ~si~cit x•epairs or ~lferatians. "The
r andlord shall be entitled to the entire award n~.ade for any taking, condemnatioza or conveyance,
except that the Tenant shat! not be precluded from pt►rsuing atly ciaint directly against tine
coixdemnzng authority for i~.s loss.

13. Assignment and Sublettiri~. Tenant may trot assign; transferor sell ibis Lease or
sublet all ax any part of.the Premises at a~iy time duriiag. the ~'erm of this Agreement ox transfer,
sell ox assign any shares of stock within the egrporaiion without the prior written consent of trie
Landlord, wliich consent may not be unreasonably witlilield, The sate, xssuau~ce, ox transfer of
any voting capztal stock of the Tenant which results in a change in the voting conirvl of the
Tenant shall be deemed to be an assigrutiant of tf~is Lease which requires the ~,andlord's priox
t~vritten co►~seni.. Sale ~z~ purel~ase of capital stock to or franc employees or issuaa~ce of stack
dividenels ar splits shall not require approval ~of the Landlord.

14, llefault: •IF default is made by the Tenant in tiie payment of xent, declaration of
insolvency .ox in the performance of any of the conditions or cove~7ants in this Lease, and if such
default shall continue fox a period of ten (Y d) days after written notice is given to the Tena~~t by
the Lar►dtord speciFyin~ the default, then the Landlord shall have the right to reenter the Premises
and ~ernn~ve xhe 'tenant atad a!1 persar~s therefrom end shall ha~~e the riga~t to terminate this S.ease. ~ ~
Zf defauIt is made ~by the Tenant and the Landlord exercises its option to terniinate this .ease, in M m
addztion to all other rcrz~edies now oz hereafter provided to the Landlord, the Landlord may ~ C
proceed to re-let tha T'xenxises az~d collect from the Tenant airy deficeency bettiveen the' retxt m
payable hereucidez• and the react received from any replacement tenant. a ~~'

~ ~X 5. 'T~Y'Ililll:]tlOri~ Surrender n~'Possession.

C~
(a) Upori the expiration o~~ termination o~'t1~is Lease, whether icy lapse o~'tim~, p ~

operation of law o~• pursuant to the provisions of this Lease, the T'en~nt s1iAll; ~ 0

(i) Resto~~e tlae Pren~ases to their condition at t}ie beginning of tl~e Tern (ot}aer
v
o ,._,

than as contemplated by T'aragz~~pEi 12), ordinate wear and teat excepted, N ~
x•ernove all of its pei-so~ial px•«perty and t~~~de fi~tures.fron~ ttie Pre~lzises o N
and repair arty damage caused by such re~~~~val; j N

~ O
(ii} Sun~ender possession oFthe I're;mises to the Landlord; acid N ~

J

~iii)Upon doe request of the La~~dlord, at tlae Tenant's cost and expense, t~ :~
remove from the exterior and interior• of the Premises alf signs, symbols ~d ~
and Trademarks which are connected wide or associated specif►eally with

w
b

S ~+
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the 'T'enant's business ar~d repair any damages to the Premises caused by

such removal.

(b) 1#'the Tenant sliatl fail or refuse to zestore tt~e Pr~x-~Zises as herainabov~

provided, tl~e Landlord nay do so and recover its costs for so doizt~; from Tenant. ~f the Tenant

shad fail or refuse to corr~ply with the "Tenant's duty to remove all personal property and trade

fixtures ~iozn the PreiY~ises upon tla~ expiration ox ter~ninatio►~ of this Luse, the parties hereto
agA•~e and stipulate that Land(or~ may, at its election: (i) treat such failure or refusal as an offer
by the Tenant to transfer title to such property to the ~.andlord, in ruhich event the title thereto
shall thereupon pass under this Lease as a bilk of sale; or {ii) treat sucl~ failure or refusal as
conclusive evidence, az~ wlyicax the Landlorr~ shall die entitled to rely absatutely, that the Tenant
has forever abandoned such pxo~erty. In either evetlt, the La~ycilord may, with ox without
accepting title thereto, keep or rer~love, store, destroy, dascard, or othenvise dispose of a!1 or any
part o~ such properfy in any manner tl~~t the I,andlnrd shall choose without incurring liability to
the Tenant or to aa~y other person. In ua event shall the Landlord ever became or be charged
with the daties of a bailee of any prop~riy of the Tenant. ~`fae failure of tl~e Tenant to rsn~ove
any .property frarn the Premises sha11 forever bar the Tenant from bringing any nction ar
asserting ariy liability ~tgaiz~sf the Landlord with respeek to an~~ property which the Tenamt fails to
remove.

1~i. Net Tease. "I'he Landlord an~i the Tenant agree that this .ease shall 1>e what is
commonly lalown as a "i~et-net-~iet" or "care&ec" lease, and the T.aneilord's obligations shall Ue
lirn~ited iv those it ~~as specifically undertaken herein,

17. nuiet En,joynient. 17ae Landlord covetaants that, upon the Tenant's paying the
rent and ~erforn~ing all of the terms, covenants and conditions the Tenant is to perfor~ti
hereunder, the 'Tenant shall peaceably and quietly enjoy the Premiss hereby demised, free of m n

claims of paramount title ar of any person claiming under or.throu~h the Landloxd, and free: and
ttaan forth herein, those

'-'' ~

clear of all exceptions, reservations or encumbrances other those set and
the Tenant subsequently approves in writing. ~}

~'

18. Successors ~r~d ASsi~ns, T}~is Lease shall be binding upon and inure to the ~ ~'

benefit of #I~e parties hereto anti their personal representatives, trustees, heirs, successors and ~
assigns. ~ ~

19, Headings. Tl1e heactii~gs contained Herein art far the coi~veiaience of the parties ~ ~
~and are not to be used en construing tl~as Lease. a

N ~
O N
~ J

N~
Ow

N ~
a
N

~

b N

W
b

6

~_~ --.:
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20. Remedies Cumulative• 'VYaiver. All rights and remedies of i.andlord heremider

are cur~~ulative, and not exclusive, and shall be in addition. to all otlaer eights and remedies

_provided by n~plzcabl.e ta~v. T~ailure to exercise o.r delay in exercising any ~•i~ht or. remedy

hereunder slaa~l .not operate as a waiver ih~reoP, nor excuse future performance. No waiver,

discharge or retaunciation of axiy claim ax right arising out of a breach of tt~~se tertxis and

conditions sha11 be effective unless in a writing signed by tlae party so waiving and supported by

conside~atioii. Any waiver of any breach sh~li be a waiver of tkiut breach only and not of any

other breaciy, whether prior ox subsequc~~i thereto.

21. Attorneys' Fees. The 1'snant sl~ail pay. all reaso~ic~ble attorneys' fees, expenses.

az►d court casts incurred by the Landlord.in en~orcin~ any i~a~ovision of this Lease.

22. Choice of Lavv Irtvs~lidation of Terms. This Lease shall be governed by and
eo~~sirued in acG4rdance with the laws of the State of Michigan that are applicable to teases rnadz
and to be perfo~ax►ed in tI1at state. "I'11e i~ivalidatio» of one ox mare Lease teems shall not affect fhe
validity of the reix~aining terms.

23.. N'ofices. All notices k~erein required shall be given in writing upon the parties at
the addxesses iaidicntert on page 7 hereof. Any notice sEaall be deezi~ed to Dave been given when
personally delivered or when sent by certified mail, return receipt requested and postage prepaid.
'The addresses specified for notices Herein znay from time to tiii~e b~ changed by the wri2tezi
notice of one _party to the other.

24. ~.,inbittty Joint and Several. If the Tenant is more than oz►e person, eac1~ of their
obligations under this Lease ~i~ill be joint find several.

2S. Amendment. This .case represents the entire agreement betwaen the parties.
n
~

~
~

"1'liis ,ease may not be amended; altexed or maditied except by a writing signed by the party ~ C
against whom eziforcement of any waiver, change, modification or discharge is sought. ~

a, d
TN WITNESS '4~k~EREOF, tt~e parties Dave executed tf~is Lease on tl~e day and year `C ~

first above written. ~ ~
n
O ~

WITNESSES: ~ LANDLORD: ~ O~

THE F~~IE TRUST ~ ~
~N

O ~N~,
J J~

Effie }3oukis i;~ ~,
N J

Tts: Trustee t~ -p
ray N

W
b

.,

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000512a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



R
E
C
E
I
V
E
D
 b
y
 M
C
O
A
 11 /27/2017 4:29:5 8

 P
M

RECEIV
ED

 by
 M

C
O

A
 11/27/2017

 4:29:58
 PM

ft,•Xrere

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000513a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



S'~'~'X'E OX+ M1CT-IIGAIV

IN'i'x~'+ C~ZtCUT'I' COiIR7' rOR'S'~I~, COUNTY Off' IV1~.COIY
iIi

DONNA LIVINGS,

Plaintiff,

Case No. 2016- 7 819-NI

Hon. Edward A. Se~vitto

SAGE'S iNVF.,STMEN'~ GROUP, LLC,

a Miclirgan limited liability coiaapany,

T&7 ~.ANDSCAPING &SNOW R~MOVA~.,

INC., a Miclii~an Cor}~o~~ation and GRAND

171MTTRE'S OP EASTPOlN7'l kAMTLY

DINIG, a Michigan Coi7~oratzon

Defendants.

CHRISTOPHER R. IiARATTA (1'57293) DA.VTD 7. YA'I'~S (1'49405)

BARA'TTA & BAItA,`i'TA, P.C. ElZTC P. CONK (P6~4500)

Attorney for Plaintiff MARK W. STEIN~R (x'78877)

120 Mfl~~ket Street SEGAT. McCAMBRTDGE SINGER &

Mt. Clemens, MI 48043 MAT-TON~Y

(586) 469-11 l 1 (586) 469-1609 [Fax] Attoz~~eys for De~ezadant Sage

chris~c~barattate~al.coin 39475 Thix-teen Mile Road, Suite 203

Novi, MI 48377
{248)994-0060 (248)994-0061[~ax]

S'~'~VEN R, GABBT_. (X'40617) dvates{c~~smsn~.com econn~u,smszn.conrx

T~i~ HANO'VEl2 LAW GROUP uasteiner a,smsna.coan

Aitoxaxey fox• Uef T&J Latzdscapii~g

25800 Nortliwestez~i Highway, Suite 400

Sout~i~eld, MX X48075

(2~8) 233-SS41 (586) 63.5-5808 [Fax]

sgabel(a~hanover, com

cwinn(u,h~nover.con~. _-___

bEI+'ENllANT S.A.GL'S INVI!,STM~NT GItOUS' LLC'S 
ll~[OTION ~+OR SU1VIriYARX

AXST'OSX`I'TON

NOW COMES Defendant, Sages Investment Group, LT.,C, by and tha•oi~gh
 its attorneys

)ll~vid ;f. Y~rtes, ~:ric P. Cv~m, Mark W. Steiz~ea• and Seg~i] McCambrir
ige Singer &Mahoney, X,td.

and in support of its Motion for Siin~n~ary Disposition states as follows:

Cn ~j
C~ n
H lid

H

d
c3''
~ ~

~ ~cu
~ ~ ~

~..
0 0
~ N ~"'r

N a N

N J ~
N

o ~ O

'~ N ~J J
pi O ~
r-r J

~-' b N
N ~ ~O
N ~

'~ Op

~ ~
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~. This anatter ~~'ises out of~a completely avoaclable winYei•, snow and ac
e slip and fall

that occurred at the Grand Dinaitre;'s Family Aining ("Grand
 Dimitre's") premises on or about

Februaxy 2l, 2014.

2. The Paaintiff claixaas injury ~~ter falling tl~xee feet f►•ozn hei• vehicle in tlae Gr1nc1

Damitre's parlcitag Jot after paz-lzing her vel~acle for hex early moniing shift.

3. Consequently, the Plaintiff filed suit against Sage's Investment Group, LS..0

("Sage's") alleging claims of premises liability (despite Sae's owning, but not'

co~xtxolling/operating nn the suUject premises). (~xhxUit A).

4. First and toreinost, this claim is barred by the open end obvious doct►•i~~e.

5. The open and obvious c3octriixe is a defense to p~-eanises liability cases that focuses

only on the "objective nature of the condition of tfae premises at issue, not on the subjective

degree of care used Uy the plaintiff." Lugo v Ameritech Corp., Ina, X64 Micla 512, 524 (200X).

6. the Plaintiff adanitled in her deposition, however, thai she knew the parki»~; lot

was slappery and observed ice and snow, thus the ope~~ and ot~vious doctrine bars the l?iaintiffs n ~
~ ~

a~ecover in this case. (Exhibit B, pg. 32). ~ ~"~

7. Tt is anticipated, however, that the Plaintiff will ax•gue that the condition was d ma
d

"ei:~ectively unavoidable." ~ ~

8. Even vic;wing llac evidence iza t]xe lighh most favo~•able to the Plaintiff, slie c~tuiot ~ a

estaUlisia that tlae parking lot at issue was effectively unavoidable. In fact, Michigan case law J

holds otherwise.
O `—'

9. To be effectively uaiavoidable, '`a hazard must be unavoidable or inescapable in ~

\

~
J ~

N

effect or for ali practical purposes." Hgffzer v Lrn~cloc, X492 Mich X450, 468 (2Q12). ""1'he mere ~ O
N ~

fact that a pl<iintif~f's employment might involve facing a~x open and obvious liazaa•d does not o ~
J
~ N

2 v'

~d
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mai<e the open and obvious hazard effectively unavoidable." Bzallrn~cl v Oalcwood Annllpolis

I-Iosp, 308 Mich App Q03 (2414).

1U. ~n Ba~~cTz v Rycler I'runsp Services, unpuUlisl~ed Court of llppeaJs decisi
on decided

OctoUex• 20, 2016 (docket no. 327914} (BxhiUit C}, tl~e Court of Appe
als lxeld that a parlciug dot

covered iia ice was not effectively u~aavoidable because the plaintiff "fai
led to stippo~~t his

assertion that lie could not lxave harked lais duck in any o#lien
• location io avoid the Hazard" and

that "there was evidence that [tl~e plaintiff] laad a cellular tel
ephone in his possession and could

have ezther called Ryder to report the coaaditioaas, ax called the office to make othea•

arrangeme~its...." Id. (citations omitked).

11. Furtliea', in Walden v St John tlae Evangelist .t'nrish, unpublished 
Court of Appeals

decision decided September 27, 2011 (docket no. 29817
8), cent, denied 491 Mich 913 (2 12)

(exhibit A), tJae Court of Appeals held t]~at because the pla
intiff could have used a dxffereixt

e~~Txance, other individuals testified tk~at t]~e entire lot was not 
covered in ice, and the plaintiff

was able to walk into the building a$er her fall, the effect
ively unavoidable dociA•ane did i~ot (~ ~

r~-~ ~

apply. .ld.
d

12. In dais case, tl►e T'laintiff had a cell plxoiie and could have called to repoa•t the ~ (~'1

slzp~~ery conditions prior• to getting out of lien car. (L~xhiUit B, p~. 4G). She could have parked in
~
~

~
~

the front lot (where the ownet•s of Grand Dimitre's stilted the siclewallcs az~d where chef, Robert ~~ ~

Speaa•, pazkcd). (Exhibit B, pg. 34, 40). Alter she fell, she was able to t~•averse the p~rki~ag lot

~czd reach the front door. (~xliibit }3, p~. 46). F3otli llebi•a Bucic and Robert Spear were able to ~ '—'
~

wa~lc across the p~a•Jcin~; lot a7id gain entrance to tl~e building without issue. (Exlxibit B, pb. 34-
N
p N~
J ~

N

35). After the Plaintiff's fall, sbe went home to c:l~ange and was able to p~rlc in another location, ~ O
N ~J

where she did not fall again when entering Grand Uiinitrc:'s (Tom Shkouk~mi, the owner of o ~
J
b N

3 ~00
'"d
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C;rand Dimitre's, testified that she parked in the area not eovca•cd in water). (Lxliibit B, ~~g
. 46;

Exhibit ks, pg. 16). rinally, other individuals (naively Mr. Sbkoulcani), testified that 
the entire

paxlciz~g lot was z~ot eoverecl ixi ice. (GxlaibiT ~, pg. 39).

13. Tt is cleaa~ that tlae coxidition in this case was open and obvious and that the

effectively i~n~voidaUle exception does not apply. ~lecoi•dingly, the I'lainliff's case against

Sage's should be dismissed as a mattes of law.

1~4, Additionally, the t'laintiff s claim must be disuaissed as she cannot demonsri•ate

that Sage's exe~•eised the requisite degree of possessio~i axed control aaeeded to b
e held liaUle

wider a pf•en~ases liability theoxy.

15, Indeed, "pt~e~nises liability is co~aditioned upon the pa•esence of both possession

and contz•o] over the land: ' Merritt v Nicicetson, Q07 Mich 5AA, 552 (1980).

16. "Ownership clove is not dispositive.... [Plossessoa'y rights can be ̀ loaned' to

another, thereby confezxang the duty to make the px•enaises safe While si~nultu
x~eoiisly absolving ~ M

C

oneself of t•esponsibility." Id. at 552-553.
~ ~

"appropriate
~-~, ~

~"'~
17. It is only to impose liability on the person wlao created the dangerous ~

condition oa• wlao had lcuowledge of and was in a position to eliminate the dangero
us conditiofa:' d ~

Kuhczak v Chemical Bttnlc cSic 7'rcest Co, 456 Mich 653, 662 (1998).

d
~
~

d
~

18. 7n this case; Grand Dimitre's, the t•estaur~aat, was the sole, exclusive user of
 ~lae ~

9
a
n

subject premises and was certainly i~~ the best position to ~nonitoi• and elizni~aate 
tl~e dangerous J

condition.
p~
N

'—'~

1.9. Not only was the suvject p~rlcin~ lot solely used by Grand llimitre's, it is clear
~

~

N
J ~

N

that Sage's conferred the duty to Gravid Dimitre's for parking lot maincet~~n
ce (including snow ~ O

N ~

removal) tl~rougi~ application of the applicably; lease agree~nrait.
O ~

rd

r~-

N

~} ~00

b
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20. Cont~9aaed in all of Sage's lease agreements, Sage's tenants (including Grand

Dimitre's) agree to ia~ainfain the "dt•iveways, sidewalks, paalcing areas, yaz~ds, plantings,

pavement, (andJ car stops..." by re~»ovi»g "snow jancl] ice..." fi•oi~~ those
 areas. (l xhibit F).

21.. It is clear that the ~'laialti~f is unable to prove that Sage's possessed and contro
lled

the land such that it can be ]ae~d liable under a pz•e~nises {iabilaty theory and t
hus, Sabe's must be

disnrxxssed fi~ozn tlae ii~star~t ~~wsuit.

22. Because tlxe .Plaintiff's claiAa~ is barred by application of tl~e open and obvious

doctrine and further is u»able to demonstrate that Sage's exercised possessio
n and conta•ol over

the subject ~n•einiscs, the Plaintiff's claims against Sage's must be dismissed a
s a matter of law.

WHEREk'ORB, Defendant, Sage's Investment Group, LT C, res~ectfiilly 
requests that

this Honorable Court grant the iiastant Motion for Su~nmazy Disposition, di
smiss the P'laintiff's

clainns with prejudice and award such other xelief this Cou~~t deems equitable 
and jest undez• the

ciacumstances.

llated: May 22, 2017

S~G~AL McCAMBR1DGIi SINGER 8c MAHONrY

By/s/ Marls W. Steiner
DAVID 7. YA'I'S;,S (PQ9~lOS)

RTC X'. CONN (P64500)

MARTS W. S'T~INER (P78817)

Aktarneys for Defel~dant, Sage's I~~vestij~ent

Group, ~.LC
39475 Thirteen Mile Road, Suite 203

Novi, MX 48377
(248)9J4-0060

S

C'~ ~

~ ~

d m
c3' d
~C ~

n
~ ~
~ ~
J

o
~,

N ~
o N
~ ~
J ~
~ N
W O
N ~J
o ~
J
b N
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STATS~ UT MZCX3IG~1~

IlV T1T~ CIRCT7IT COURT ~OXt THL COUIV~I'Y Ol+ I1~IACOMI:

DONNf1 LZ~I~NGS,

Plaintiff,

Case No. 2016-1819-N1

T:Ion. Bdwaxd A. Servitto

SAGE'S INV.ESTM~N'1' GROUP, I,LC,

a Michigan limited liaUility coulpany,

T&J LANDSCAPING &SNOW REMOVAL,

INC., a Michigan Corporation and GRAND

DIMITKL'S O~ EASTPOTNTE FAMILY

DIIVIG, a Micl~igaz~ Corporation

Da:fendants.

C~iRIST01'H~R R. BARA.~"I'/~. (P51293) DAVIb 7. YAT~S (P4940S)

k3ARATTA & J3ARl~!"I'A, Y.G. ERIC P, CONN (P645Q0)

Attorney for Plaaiatiff MARK W. STL~INER (P78817)

120 Market Street SEGAL IvIcCAMBRZDGL SINGER &

Mt. Clemens, M7 48043 M11HON~X

(586) 469-1111 (586) 469-1609 [~axJ Attorneys foz• Defendant Sage

c]irisna,barattale~ll.Corim 39475 Tlai~•teen Mile Road, Suite 203

No~z, Ml 48377
(248)994-0060 (248)994-0061[~ax]

STEVEN R. GA}3EL (P40617) ciyates u,smsm.com econn ,smsm.coaix

THE HANOVER X.,AW GROUP msteinea-na,su~sm.com

Attorney for De~T&r T,andsca~~ing

25800 Noxtl~westexn Highway, Suite 400

Southfield, MT 48075

(248)233-5541 (586)635-5808 [Fax]

~abei~hano~vex~.com

cwinn(a),hanovex~.com __

ll~~+ENllAN7' SAGE'S INV~STA~II,NT GROUP Ll_,C'S r3Rl~i+ IN SUPPOZ2T OT'
 ITS

M07'ZON l~'Ol2 S1UiYIMAl2Y z)ZSl'OSX'TXON

X. Xaati•odnction.

O~i Febniary 21, ZOl4, the Plaintif'f'slipped and fell on ~ patch of snow/ice on iaer way

into work that sloe ~dnaitted that sloe saw and la~ew co be slippery. indeed, this cl~in~ is

absolutely bai~'ed by ~pplicr~iaon'of the open a~ad obvious doctz•ine. 7'be Plaintiff will 
attempt to

m ~
H m

c~' d
~' ~,

~ ~
~ n

~' N

0 0 ,—~
~ N ~
v~ p ~
N ~, N
N J ~
~io~ N
o ~, O
'̀-~ N ~
J J

w ~ -p

-P ~y-d N

N r~ ~

'-d ~

b~y-

a
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save leer lawsuit ttiz•ough applic~tlon o~ the "effectively n
n~~void~ble" exception; l►o~vever, the

Michigan Court of Appeals has expressly declined to apply tlae exce}~tion i~a ueaaly identical

CISCLlI]lSlances. Oz~ this Uasis alo~~e, sunatnary disposition mast Ue gz~anted.

ku1•Cherinore, Sage's Investment Group, L,LC (k~ereinafter "Sage's") did not possess or

control tl~e premises such that it can be held liable cinder a theozy of premises liaUility. Tk~e

applicat~le lease agreement, as well as tl~e deposition t~.stimony of GS•and Dirr»tre's family

llining (hex•eafte~• "G~•aad T~imita~e's) employees, make certain that tlae pre~uises was solely

cont~•ol~ed aad possessed by Grand Dimitre's, not Sage's. Accordingly, even if t(~e open and

oUvious doctrine elid not apply (which it clearly does), Sage's must still be summarily dxs:missed

fiotn tUis lawsuit.

XZ. I+actual BaickQroia~id.

This matter is no different thali any Michigan snow/ice slip and fall case. Simply, the

Grand Dimitre's parking lot was wet, the k'laintiff pa~•lced her velaicle in a puddle of water neaa• a

drain, acid the Plaintiff could have avoided the incident lied slie been payizzg any degree of (") ~
H ~

attention to w~aere she was going. The Plaintiff admitted thfit she laiew the parking lot was ~ ~

slippery and that she sa~v tl~e substance that slie slapped on. This is a simple open and obvious d ~a
d
~ ~

case.
~ ~

A. Tlae T'I~aaatil'f's F.~11. ~
~

J'he Plaintiff w<is ~~ waitress woa~lci~~g at Grand Diinih'es for teat years prioa~ to her
~
.J

~
avoidaUle sli and fall. Iixl~ibit B, l 9 . Sixe routinel arked in the back arlcin lot and was

P C P~• ) Y P P' ~ ~ ~~

aware of its condition for at ]east two months ~n~ior the incident. (~.xhibit ~3, pg. ~2). Q J
J ~

N

On the date of~ tt~e I'IaintiPPs slip and fall, P'eb~•uary 21, 2014, the ~'laintiff' arrived tor• ~ O
N J

work at apProxinaately 5:54 a.m. (~xliibir ~3, pg. 3J). She saw mother waitress', Debra T3ucic's, p ~
J
,~y N

2 ~

''d
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vehicle in tl~e parking lot (Ms. 13ucic, notably, made it safety ixato the resta
urant just minutes

Uefore tl3e Plaantiffl. (~xlaibat B, fig, 31-32}. Indeed, tl~e Plaintiff tcstx~ed:

Q, Did you see the snow con~.ing into the ~~arking lot —

A. Yes.
Q. —oti the ~ le;t nee jl~st f.inish the questio~~. ]did you see the sixovv

comiaag into the par~Cing lot?

A. Yes.
Q. Did you know it inigkat b~ slippezy in I:he paz-Ici~~g lot?

A. 1'es.

(Exhibit I3, pg. 32). The Plaintxf~~ iiart~xer testif~eci that she laad a cell pl~on
e at tl~e time of the

incident and did not call anyo~ze before her tall. (Ex~axbit B, pg. 32.). I»ste
ad of eitlaez• calling the

restatu•ant to ~aotlfy Grand Dim~tz~e's condition, and instead of paa•Icir~g in 
the fiozxt parking lot

(which chef, Robert Speaa•, had done), the Plaintiff paxlced her 'vehicl
e 70 y~~•ds from tl~e Uack

door, paxl~ed in a puddle of watex•, and fell 3 feet from her vehicle. (E~h
ibit B, pg. 33-34;

~xhabit E, pg. 1 ]}. While the Plaintiff tesk~fied that the entia•e parking lot 
was covered in six

inches snow and ice, that testimony anakes ~~o sense when examining 
the objective evidence in

this case (7'om Shkoukani's deposition testimony, Torn Caramagno's
 deposition testimony and ~ ('~

the objective weather• ~•ecords).

~
~

~

'll~e Plaintiff testifiecJ that while it was da~•lc, ~ light by die back d
oor and the ambieaat d m

da~'
~ ~

]ighf of the restaurant ~~rovideci ezaougli light That she could see snow an
d ice iii the parlczng lot. ~ ~

(Exhibit 13 42, 92-93 . rollowin the Plaintiffs fall she was on tl~e round a roximatel 5
n~• ) ~ ~ Uu Y ~O C~

~
seconds end she called Grand Dimitre's on her cell phone to notify Ms. B

t~cic that she was going

to conk through flee fi~ont door (soanething sloe acinaittedly could 
lave done before s17e fell).

o ~~
N
o

~
N

(Exhibit B, p(;. 4<>). When she arrived at the front dooy', the
 PlainliTf s clothes were so wet ~ J

N

(because sloe fell in the puddle that Mr•. SI~Icoulcani described, detailed U
elow) that she x•ehirned

~

W ~r--~
N J

home to change her clothes. (~xJiibit B, pg. 46). Sloe then retnrtacd
 to work, p~u-Iced in a~aother o ,.p

,.b N

3 pp

~b/-

r~
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spot, safely walked back an, and coanpleted her sluft that day, as well as t
lac following day.

(exhibit ~3, pg. 49-50).

Tl~e owner of Grand Dimita•e's, To»a Shlcoulcaui, testified that the T'laintiff fell 
because

sloe parked in a puddle of water caused by a drain that was baclted up w
ith leaves. Mr.

S171coulcani's t•est~tw~a~al does not stand to lose anythzng with respect to
 this lawsuit,. as this Court

previously granted Grand Di~nitre's Motion fo1' Summary Disposition on
 tl~e exclusive remedy

provision oFtlae WorJcers' DisaUility Compensation Act. Accordingly, his
 testimony is objective

and znnst be aonszdered to be the best evidez~ee of how the incident occii
a•~•ed. Mr. Sl~lcoukani

testified:

Q. Okay. How did yota t~ecoine aware of that incident?

A. Well, X — yoLt lrnow, X come in, I used to go to the restaurant

everyday at 9:00 o'clock. So when 1 went there on that day, she

told me I fell iii the paz~lcing lot, and, urn, I went home and I change

~nny clothes. I said okay, X mean where did you fell? She said in

the back Uuilding. So I -~- slie said it's life a lot of water right

r aw, it's puddle of wntex• ~•igl~t z~ow over there. So I said, okay,

let »~e take a look, see what's going on....

(exhibit ~, pg. 1 l). Upon Mr. Sbkoulca~ii investigating the back lot,
 lie ~~oticed the d~'ain at issue ~ ~T

and poled 4he da•ain hole with a stielc, alleviating the buildup of wa
ter in tiae lot (caused by ~ m

melting sz~<~w, given the warm weather ovezx~ight). Ivu•. Slilcoukani also noticed that all othe~~ ~~ ~

employees had parked their vehicles away fi'oni tlie; st~~~ding water. (Exlait~it ~, pg. 18-19). ~

~ ~
NotaUly, Mr. Si~lcoulcani did ~aot z•ecall any s~~ow oa• ice beizig in tUe paxka~~

g lot other than near

the drain (Exlaibit E, pg. 14), end s~~eci~cally asked the T'laintiff w~iy 
slie chose to park i~a a

J
~

puddle of watc~•:

o

O

~'

N

Q. Okay. What dici Donna tell you about leer fall? Did she tell

~

~

J

N

you why she fell, oa~ how sloe fell, anything like drat?
~w ~

n. Um, »ot really. She said it's slippery where 1 p~rl< and when 1
N

,~
J

~slc leer, l said I mean it's like ~r~Jl of'~~v~ter, why yon parts there?
O .p

Because the (irsl waitress w}ien she come i», which is lleUUie, l
~ ~j

4 ~

~'d
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thank slie ta•ied to park tlxei•e, az~d wl~e~z she saw it was a lot of water

slxe move hea• car and slae move leer caa• ;incl s}~e moved U~elc to

the side vva~ea•e tl~e~-e's ►~o water'. 'l lae fi~•st waitress.

(Exhibit F, pg. l ~1). Mr. Shkoukani also testified th.eze was no ice where he pa~~ked an the back

parlcin~ lot (lze el~ose not to park in Ilse pudd]e} and that kae did riot Have trouble wallcizag to tl~e

bael< door• oi~ tl~e date of the incideaa~ (exhibit E, pg. 35-36). IIe further a•ecalled that the

weather was relatively waz-m in the days preceding the accident. (Bx~ai~bit E, pg. 11-12). Ms.

Debra Buck also confirmed the pa•esence o~ water zn tUe re~~r parking lot. (Exhibit G, pg. 22).

Indeed, the l'~aantiff had safe alternative places to p~r~C and she chose not to do so.

Tlae objective weather records cot•roboi'ate Mr. Shkottkani's account of tUe day of tlae

incident. As indicated in ~xliiUit H, in the two days prior• to Febmary 21, 2074, there was Drily

period of 7 hours wlzea-e the weather was even. below ~.'eezing. 'T'he day prior, it xai~ied/was

misty. (Exhibit T~). There is no evidence that the subject parking lot would contain haa~d packed

snow as the Plaintiff testified and this evidence makes Mr. Shlcoukani's testimony much ►Wore

believable.
m ('~
r-,

Fw•lhern~oz•e, tl~e Plaintiff's testiano~~y that the parking rat contained a layer of six inches ~ C

of snow zs entirely unbelievaUle give the testimozay of Tone Caz'an~agno, tl~e 1'&J Landscaping d

owner that was A•espoaisible for cleari~~g the suUject parking lot. ]ndeed, Iv~x•. Caramagno tcsti~ed

~'
~
~

~
~

that wlaen he plowed the lot, he plows "pretty darn close to the sua•face of the parkixlg lot." ~~ a~

(~xl~ibit I, pg. 29). Simply, Mr. Caramagno testified the Plaintiil's version (that six inches of ~ 0

snow remained on the lot) "cannot be." (Exhibit I, pg. 33). 1~ docmnent produced by T<4cJ ~ '~'
~N

Q N
Landscaping evidences that the last time Mr. Caran~agno plowed the subject p~a~lcing lot was ~—'J

J

FeUalaaa~y l8, 2014, when it last snowed. (Exhibit J). Given tl~e weadaer records and the ~

~
N
O

~ J

depositio~~ testimoa~y of Mr-. Sl~lcoukani <<nd Mr. Cai~amagno, it is simply unUelievable dial a ~ „~

b N

5 ~
''d
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sheet of ice and snow world magically appear aez•oss an ent
ire parking lot when the weather

~iever got Uelow freezing and there was i2o snow aecurxxu~atio
n tiom wheaa Mr. C~ramagno last

plowed. Furt11ei~.nox'e, to the extent a~~y pa~•ty o~;vcd a duty to clea
r tl~c; lot of snow aii~l ice, it was

done two days prior to tl~e Plaitatiffls fall and tl~e last time that it s
nowed. (Exhibits H Yazd J).

B. Lease Aga•ecmerit ~vii1~ G7•and Di~nitre's

While G~•and Dimitz•s's owner, 7'om Slakoukani, de~aies that a wz-itten
 lease governed their

relationship with Sage's, the deposition of Tim Safe confirms th
at the parties did agree to its

teixns and the paa-ties ha~i refezxed to the agreement ou seveza~ 
occasions. (Exhibit I~, pg. 52).

The terms of the subject lease agreem:er~t also coia~rin that tlae res
ponsibility o~'the snow removal

and harking lot anaintenance was Grand Diinitre's responsibility. 
Indeed it specifically stated:

(b) Tk~e Tenant sh~li also, at its owr~ cost and expense, put, ke
ep,

replace ~r~d maintain x~~ thoi•ougli repair and in good, clean, sa
fe

and substantial order and condition and free from dirt, saaow, 
ice,

aubbish and other obstructions ox encumbrances, and to the

satisfaction of the Landlord, the driveways, sidewalks, ~aridi~g

areas, yaY•ds, piaaatiaags, pavement, cap• stops, guiters and curbs 
iii

fi~oxit of and adjacent to the restaurant and, generally, the property
m ('~

comiprising tie Premises.
~j

(Exhibit I', 8b). Accox•dingly, Gr~rzd Dimifre's vvas responsibl
e to maintain the premises "free

~

~~ ~

from dirt, sno~v, ice..." (Exhibit F). Any proUlem •elated to 
the condition of fhe paezaiases was ~~ ~

tl~e responsibility of Grand Dimita•e's and accordinbly, it 
assumed the duty to na~intai» the ~

parking Zot, i~xcluding tlae s~aow removal. ~Jhile Sage's negotiated the agreement with '1'&Js ~ ~

Laa~dsc~ping to remove tl~e stow, it did so to ensure tJaat its ten
ants wea•e camplying with their

J
,~~

lease obligations. (~xl~ibit K, pg. 53). Grand Dimitrc's had the right to hire ics own snow

p
~
p

t-+
~
N

removal compairy and a~pa~•e~~tly shou]d lave c]~osen to do so h~~
d the parking lot buly a}>pe~red ~ ~ j

as the Plaintiff' testified. (ExUibit T~, ~~gs. 53-54). Sage's ca
nnot be held to have possessed and

w

N

O

~

controlled the I nd, when G•and .Dimitre's lead the duty to n,ain
t~iin all aspects of the property.

o
~~

~

N

6 v'

~7d
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IIT. Ar~nax~ent.

A. Stnnd.iz~cl of Review.

Defendant, Sage's seeJ<s sumanary disposition pui•suailt to MClZ 2.116(0)(10). 
Under this

cotu•k rule, summary disposition is proper when "[e]xcept as to the amount 
of dai~~ages, there is

zoo gea~niz~c issue as to any niltea•ial fact, and tlac znoviz~g party is entitled
 to judg~a~ent as a natter

of ]aw." MCR 2.1 l 6(C)(l0); MEEMIC Iizs Co v DTE Energy Co, 292 Mic
h App 27&, 280; II07

NW?.d 407 (20] l). A z~~otion for suna~x~axy disposition under MCR 2.1 ~ 6(0)
(10) tests tlae factual

support of a claun and the reviewing court considers affidavits, pleTdangs, depositions,

admissions, and docu~n:ent~~ry evidence filed in the actSon or sub~n
icted by tine parties in the light

rraost favoraUle to the nomnoving paa~ty. Smith v Globe Life I~2s Co, q60 44
6, 454; 597 N.W.2d

28 (1999); Quints v Cross &Peters Co, ~5] Mich 358, 362; 547 NW2d 3
14 (1996). ~'urt~xer,

under• MCR 2.116 (G)(4), tl~e advexse party to a Motion for Siirr~naary 
Disposition requires tlae

pa~~ty to "not rest ~t}~on the mea•e allegations or denials of his or her }
pleadings but must, by ~ M

G

affidavits or as otlierwase provided i» this zvle, set forth the specific facts 
slaorr+i~ag that there i~ a ~ ~

~"~
ge~~uine issue for h•ial." F~u~ti~er, the Sups•eme Court in Maiden. v 1Zozwood explained that "[t]Ixe

~

court rule plainly requires the Advei;se party to set forth speci:~ic :facts at the 
tune of the inotioa~

d m
d

showing a benuine issue for trial." Maiden v Rozwood, X461 Mich 10
9, ]21; 597 NW2d 817

~
~

~
~

~
(1999). O ~

B. The .~'laintiff s claims ;►re barred by applicatio~~ of llae ope~~ a~xd obvious

doctrine. ti

Plaintiff's ca~.ise of action is one based upon premises Jiability. 'The level of care owed to
o
Na

~
~~N

a }~articnlar plaintiff depends o~~ her status on the lend. Poa~ tl~e purposes ot~ tlais motion, the
~
~
~

~
~ j

Defendant will concede that Pl~iintiff was an invitee and that ll~e coz~datlo~i of'the p~•emises w<is as
w
N

O~,
J

she testS~ed.

O
~~

~

N
Ò

7 ~
~d
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An invitcc is a person wl~o za~ters tlae laud of ~a~otlxea- on the invitation 
of tl~e possessor fox

the pec:imi~~•y Uenefit o~• commercial purposes of the invito~•, whicla c
azaies with it an iznp~ication

that reasoa»ble care has been used to prepaz•e die pzela~ises to nnalse them 
safe.

~1n ix~vitor is not an absolute insua•er £oz• lire safety of an invitee. Bertrrrr
a~l v AIaJT Forcl,

Iiic., 449 Mich 606 (]995), citing Quiizlivice~z v The Great/1tic~nlic 
&Pacific 7'en Co., 395 Mich

244 (1975). In general, an invitor owes a duty to leis invitees 
to exe~•cise reasonable care to

protect tJ~ezn 1i-om an um-easonable risk of ha~~n caused by ~t dangexous condition o~i their land.

Xd. I3owever t~~is duty does not extend to require a warning o~- 
requix•ement protecting invitees

~iro~x~. hazflrds that are open and obvious. Lugo v~lmeritecl~ Corp,
 46a Mich 512 (2001). "Whexe

t}xe dangers <u•e (mown to the invitee or are "so obvious that t
he invitee might reasonably be

expected to discover them, an anvitor owes no duty to protect oz• 
watz~ the invitee unless Ixe

should anticipate the lxa~7n despite knowledge of it on behalf of the
 invitee.° Riddle v McLouth

Steel Products, 4~}0 Mich 85 (1992)_ 11 duty to take reas~a~a
ble precautions to protect invitees

from an open and obvious da~iger will axise only "if special aspects of
 the conditioaa make even m ('~

'—'
an ope» and obvious risk urueasonaUly dangerous." Largo, supra, 

at 517. Special aspects impose ~

liaUility foa• an open and obvious condition when the hazflrd is "effe
ctively unavoidaUle," so that d

there exists a "unic~nely liigla likelihood 0~ a1~1711," ox~ wlaen the condition "imposes an
~
y
~
~

C~
urare~sonably high xislc of severe ]arm." Id. at 518-519. Neithez

• axz avoidable coa~dition, noz~ a ~ ~

~
cominoia co~~dition as iu~iquely dangerous. Corey v Dave~zpor

t College of Business (on re~na~s~l),

2S1 Mich App 1, 8-9 (2002).

~--a
~ ~
N
O
~
[V

Indeed, the Micl~iba» Co«rt of Appeals I~as held "as a matter
 of law that, by its very *-1 J

J ~
N

nature, ~t snow-covered surface prc;sents a» open and obvious danger beca
use of tl~e high

~
~ ~
N J

probability that it may be slippery." Ververis i~ Har/Jield Lases, 271 Mich Ap]~ 6l, 67 (2006).
d ,~

ro N

8 ~

b
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MicUigan appellate coua•ts also routinely bold that snow c
overed areas are noC special aspects

eaeating a "uniquely high likelihood of harm." Larg
o, supra, at 518-519. The Michigan Cou~•t of

Appeals laas kaeld that a Dyer of snow ov a sidewalk did 
not constitute a unique danger that

created a "risk of depth or severe injury," Joyce v.I{ub
in, 219 Mich App 231, 243 (2002), as well

as found that ice coaeed stairs also did not give rise to 
silch a co~zclition. Cvxey, srrprc~. Very

clearly, Mic]iig~n courts lave z-o~rtinely held t
hat sa~ow and ice do xaot constitute unique dangers

that constitute a task of death or severe injary.

~~urthei•, an icy parking ]of, alone, zs not an effectively 
unavoidable condition. To be

effecCively unavoidable, "a hazard must Ue ~mavoi
dable o~• inescapable in effect or for all

practical purposes." Flo,~fner v 1,ctnctne, 492 Micla x}50, 4G8 (20]2). "'Z'he mere fact that a

plaintiff's eSnployment anighY involve facing an ode» 
and obvious hazard does not make tl~e open

and obvious hazard effectively unavoidaUle:' Bullc~rcl 
v Oakwood Annapolis .Hasp, 308 Mich.

App 403 (201A). ''axe 11~Iic►~igan Sup~•eme Coiu•t further irraplo~•ed tht~l °`exceptions to tlae rAy
Er1

o~~ei~ and obvious doct~•ine are yarrow and desig~aed to ~~e~•mit liability for s~rcl~ dangers ~ ('~

oaaly in limited, ext~'eme situations:' Ho,~,Jner, supra, at 472. '~'he Haffner Court directly ~ F"'1

opined that:
d ma,,
~ ~

Aar "effectively naiavoidable" hazard A7LISt fA'll~~ UL's 1~0~• .ill ~ ~

. pr~ctzcal purZ~oses, oyte that a pea•so~a is required to co►i~'ront ~ r~-

u~xdey the cix•ctrnastances. A geaaeral interest xaz using, ox eve~i a ~

co»ir•actaal rigl►t to u~sc, a busi~aess's se►'vices simply does not ~ O

eq~i:ite with a coanpnlsioaa to confi•oaat a hazard. J

Icl. at A72-473.
Q ~

Tl~e Michigan Court of Appeals ix~ B~~Iln~~d rccognizcd tl~~t ~n e]ectxica~m was ~xot
o
~

(j
~
N

compelled to confront an icy ladder to perform maintenance on a roof ~;c~aerator wlizle ia~ the ~ O
N ~J

course of his employment, Indeed, the Coui•t of !Appeals riiled that the trial court erred iii findi~ib o ~

~ N

9 v'

''d
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1 question of fact ox~ tl~e issue; wl~e~~ the plaintiff "consciousl
y decided to put himself' in a

position whea•e he would Face tlic ice." B2fIICll~cf, supra, at 493. 'I'lie Cou~~t o~ Appeals ruled ti~at

Uecause khe plaintiff could lave ix~fo~7nec1 his employe• of tUe cond
itioaa, waited until tl~c weatk~er

ii~~pxoved, tuzaxed back z~te~~ realizing it ,gas icy, or other
wise sought assistance, the taiai court

sk~ould laave granted summary dis~ositioxx iii favor• of tl~e defe
ndant. Id. The Cou~•l Cuxthea•

determined that that the trial court erred in findi»g the ice t
o Ue "effectively unavoidable as part

of [tlie plainti~i's] job" and the pia~r~tiff could have infortx~e
d leis employer of the ace prior• to

confrontix►g the hazaa~dous condltioaa. Xd.

While xt is anticipated that the Plaintiff will cite .2ttala v Orcutt, 306 Mich App 502

(2014) an support of his position that the effectively az~avoidab~e doctrine applies in this case, it

is important to cote that tlae Court of Appeals an ~ttaln explicitly did ~aot anake any z~uling as to

wl~etl~er tlxe icy conditioa~s in the paa~Jcing lot was effectively unavoidable. Simply, the Coux•t o~

Appeals held that because the defendant had failed to argue twat that the condition was not r~
~~

effectively unavoidable, the de~'endant waived the issue. Id. at 507. Indeed, other Michigaai ~ ('~

appellate decisions with far anor~ similar facts leave actually evaluated the applicability of ttae ~ ~

effectively iinavoidaUle exception and ruled that it does not apply in situations such as the anst~nt d ma~
~ ~

matter.
~ ~

given vzewin~ tlae facts iii the ~xgl~t most favorable to the Plaintiff, dais case is (~ ~

ar~distiuguishable from 13c~reh v .Ryder 7t~emsp Serviec>,s, unpublished Court of Appeals decision

decided October 20, 2016 (docket i~o, 327914) (Nxhibit C). In 13crrch, the plaintiff was scheduled ~ ,~_,

Q N

to make a delivery within tlae scope oi~ his employment. The pl~intiil~ alleged that tl~e pazking lot ~ J
~ N

was covered in ~ {iglu snow and Irnew that it ~a+as "icy tmdernealh." ".i~he plaintiff, however, W ~
N ~
O
J

~

~ N

1 0 ~
''d
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stated that there was no cle~ir path Tcross Y1ae lot aid after wallciug
 app~•oximately 10 ytlyds, lie

fell, ia~juz'ing his shoulder.

The Court of Appeals ]acici that tl~e trial cot~z•t did nat err an dete~•ininin~ that t~~e

"effectively unavoidable" dock'ine did n of apply:

Zn tlxis case, Barch fziled to pz•ovzde snppo~t't for lais asse
z•Cxon

that lie co~X~d not Ixave paa~lced lixs ta•ucl~, i~a :any otl~ex• locatioaa
 to

avoid tl~e l~azlyd. To the eo~rtrazy, Barch testified at hxs

cieposztion that, as lae was leaving the facility, he pa~•ked his truck

near where the cars parked for tkze office. }3arcli was not

physically trapped. Additimaal~y; there vvas evzde~xee that B
arch

hid a cellular teleplaoxae in dais j~ossessio►~ naxd could ]nave eitl~ea•

called Ryder to reboa't tUe conditions, see I3ullcarcl, 308 Nlicla

A~~ at A13, or called tlae office to wake othea• az•~•ai~  ~eme ats....

Icl.

Anoilae~• indisti~~guishable case is Wctlder v St John the Evangelist Parish, unpuUlished

Coux't of Appeals decision decided September 27, 2011 (docket no. 298]78), cert. denied 49~

Ivlich 913 (20]2) (Exhibit D). In Waller, anothcx plaintiff slipped and fell in a parking ]ot. She

UroIce I~e~- ankle and-the trial cou~•t granted sunaxr~ary disposition in favor of the de~exadant. The m ~

~ ~
Cour•CofAppeals aff"wined the h•ial eou~~t's decision holding:

This case merely involved a slippe~•y parking lot in winter. b ~

Although plaintiff' claims that she lead no choice but to cross the
~,
~

slippery paik~ng lot to enter the Uuildxxag, plaintiff presei~tcci iao ~
6,
~

evidence fliat tt~e condition az~d surrou~adang circmnstauces have ~

rise to a uniquely high likelihood of hAx'an oz• that it was an ~ ~

u~~avoidable A'.islt. Plai~atiff could ]nave ~nrl~ec~ in ~~ ~i~ferea~t spot ~ O

aa~d used a different enh•aa~ce. Othez• bingo ]ielpei•s a»d J

partici}~ants parked in the rear parking lot and used tl~e rear

entrance. In addition, Charlene Hamper, the bingo chairpersoaa, ~ ~

testified that there were spots of ice in the ~-e~ar area, aaot that it was p N

coinpJefely ace covered. Also, after• plaintiff Fell, sloe dot up ~►ad ~ J

wallced in to the building, evidently ~lvoidij~„ .~~aY other slipperx N

SpOIS•
~ O
N ~J

Icy, a t 2.
O
J

~

~ N

~
11

b7

r~
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As highlighted above, even takin(; I'laintift's account as true, t
he I'lainti'ff Knew that the

paalcing lot was slippery and saw the ice 971CJ STllOW. ~~YI1tUlt B, pg. 32). Sloe lead a cell phone

and could have called to re~~ort the slippe~•y conditions prior to 
getti~ag out oi~ her cax•. (Exhibit ~,

pg. 46). S}ae could have parked in tlae front lot (v,=here the owners of G
rand Dimitre's salted the

sidewalks and where clef, Robert Spear, parked). (Exhibit I3, pg
. 34, 40), After tlae Plaintiff

fell, she was able to travea•se the pa~•kxng lot end reach the f
ront doox. (~xliiUat B, pg. 46}. Both

Debra Ettcl~ and Robert Spear were able L'o wn~k across the p~rl
ciaag lot and ~ai~a e~xtrnaace

to tlae bt~ildiaag without issr~e. {Exhibit B, pg. 34-35). Aber the Pl
ainCiff's fall, she went I~ona~

to change and was aUle to park in another location, where she diet 
aaot fall .►~;aiaa wlxeai entering

Graa~d Dinxit~•e's (Tom Slilcouka~i testified that she parked in the area aiot covered iu water).

(Exhibit ~3, pg. 46; E~l~ibit ~, pg. 16). Finally, other• individuals (namely Tom Shkoukani), did

aiot zecall the eiatire parking lot beixig covered in ice:

Q. Okay. Do you recala ever seeing the front of Grand DimiU•i's rxy

on the dad+ of tl~e incident, as in the fro~at parking lot? ~rj

A. Did I see the front paxking lot? C~ ~

Q. Right. H m

A. Yes.
Q. Do you zecall any ice or snow in the fioizt parking loc?

~

A. No. ~,

(Exhibit ~, pg. 39). Mt•. Sl~lcoukani further did :not recall any snow ox ice being iza the paricizag lot
~
~

~
~

n
other thin neaa• the dzain (Exhibit ~, pg. 14). In light of the holdings of Wirl~ler cud 13arclz, it is ~ ~

~ ~
clear that t1~e:Plaintiff's claims must be dismissed as a matter of Jaw.

L. Sage's ~lici exercise tlae a•equisite degree of ~.~ossession ,ua~l control uecess~ty fo be ~ ~

lied liable m~dez• .~ ~x•einises liability tJieory. p ~N

While Sae's was the technical landlord at the time of the Plaintiti's alleged injury, it did

~,
J
p~

J
~N

not exercise tlae requisite degree of possession and control to be ]field li~~ble imdei• a preiiaises
W
N

O
J

OJ
~

b N

l2 v'

b
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liability theoay. Lideed, "premises liability is conditioned upon the presence of both 
possession

and control over the Jand." Mes~ritt v Nickelson, 407 Mich 544, 552 (l X80). 
11. possessor is:

(a) a person who is in occtipafio~n of tl~e land witlz intent to control

it or
(U) a person ~vlzo has been iu occupation of land with intent #o

co~t~•ol it, if zao ofher pez-son has sttbsequezatly occupied it with

zz~tent to control it, oa•
(c) a person wl►o is entitled to imxnedaate occupatioix o~tl~e land, xf
no other person is in possession under Clauses (a) and (b)

Xd. Fui~the~•more, "[oJwnership alone is not dispositive. Possessioxx and cont►~ol are certainly

incidents o~ title owneaship, Uut these possessory rights can be `loaned' to another, tl~ercby

conferring the duty to rake tlxe premises slfe while simultaneously absolving oneself of

responsibility." Id, at 552-553. Il is only "appropriate to impose liability on the person who

created the daz~gexons condition or wlao had laaoWledge of and was in a positio~a to elitnii~ate the

dangerous eo~adition." KzibeznTc v Chem.icnl T3aralc cYc Trust Co, 456 Mich 653, 662 (1998).

In this case, Grand T)inlitre's was the possessor of the pa•emises in question. Indeed, Jim

Sage testified: ~ ("~

Q. With regard to the parking lot itself, right Uy G►•and Din~itri's,
H

wl~o rwould use that parking lot?
~

A. Grand Dimitri's customers and emUloyees. 6,

Q. You wouldn't use tl~~tt parking lot, would you? ~ ~

A. Nn. ~ ~
n

(Exlaibit I~, pg. 54). The Plaintiff, hersetf, testified that both the front and beck Grand l~imitre's ~ ~

~ 0
lots were used only for Grind Dirnitre's ern}~loyees and customers. (Ex}~ibit B, pg. 40-47).

Debra Buck tilso was riot awa~~e of flny other uses for tl~e parking lot other than foi• Gx~nd ~ ~
o ~N

llimib-e's busiJ~ess. (exhibit G, pg. 2K). ~ J
p~ N

Further, as noted above, there is some discrepancy over wheti~e~• a lease ~gx•eement w ~
N ~J

existed that covers tl~e relationship bcttivecn the: paa~ties. Mr. Si~l<oulc<mi testified ltaat when they p ~
b N

] 3 ~
''d
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tools over the premises, the lease had expired and he
 "never renewed it." (T'xhibit E, p~;. 38).

He, however, had looked over the lease and ~a~ew its conten
ts. (~xhibat ~, pg. 38). While Mr.

Shkoulcani did not believe a written lease governed hi
s ~•elationshik~ with Sage's, Ga•a»d Dimiti•e's

is cechnxeally z l~oldovez• Tenant. When a tenant bol
ds ovex•, "the law implies a continuance of the

tenancy o~x the saz~~e terans and subject to the san
e condilioi~s." Bay Co v Northeastern M. ichigun

Fair A.sr9z, 296 Mich. 634, 640-641 (1941). ̀~'he ter
ms o£ 1 kioldover tenant n ay be detearniiaed

by inquixinb into Uie terms of tlxe ox7ginal lease. Gloc
7rsine v Mallecic, 372 Miclx 1 l5, 120-121

(1963}. Accordingly, dze provisions highlighted abo
ve chat requires Grand Din~itre's to care for

the parlcizxg lot aaic! remove ice and snow from tl~e
 preanises zs a cleax indication that Grand

Dimitre's assumed sole possession and conta•ol over the par
kia~g lot and would be the "possessor"

of purposes oi'premises liability. (Exhibit ~).

D. To tae extent Sage's owed ~ duty to exercise a•e
aso~aable ca~•e, it coxaaplied ~vifl~

suc)~ a ditty as a mattes• o£ law.

~t1 ~j
Should the Cow•t end that Sage's, in fact, owed a duty o

f ca►•e to dle Plaintiff and Grand
n ~

Dimib•e's was not the sole possessor and controller of the premises, it is clear that Sage's ,~._,
~--a

eon~plied with any clury that it owed to the Plaintiff. Tai Buhalas v Trinity Continuing Care ~ ~

,Services, 296 Mze~~ App 685 (2012), the Court ~ae1d that a premises possessoz~ does z~ot have a ~ ~''

~r ~
"duty to guarantee that ice will never form on its premises, brit it does nave a duty to ensure that ~ y

invitees are nol unnecessarily exposed to au unreasonaUle danger:" Id. at 696. The Coua't iurthea'
~
,~

a
O

held the defendant "h<<d no duty to clear every sux~ace on which [the plaiaxfiffJ, individually, may
J
~

have chosen to park her trike, whenever sloe might visit; in whatever type of weather." Id. at

o
p ~N

697.

''--~
J
~

~l
N

Even taking the Piaintilf s account as true, Sage's as•ran~ed for scow plow services to
W
N

O
j

o ~
~~

rei~icrve snow fii•om tl~c, subject pi-eznises u~~o~~ an accumulation of snow fall. '1'ozn Caram~giao ~ N

l4 ~00
~d
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testified as to the relationship between '1'&7's ~,andscapiylg en
d S1ge's. It is clear that Mr.

Carazna~tzo would advise Mr, Sage whexi sating Ind snow scivzces
 were »ee<led:

Q. Qkay. But let's say you're on tl~e property to plow it --

A. kti{;lzt.
Q. —and - you see a sheet of ice tlaat a~~ight be cta~~gerous, tbet•e's

notk~in~; you wou]d do?

n.. If I saw something that was dangerous, o£ course I would tell

tl~e person. I31it at the time, if I didn't salt ii, you know, or if

there's a phone 3og saying that Y c~►lled hitn and told ham to do it, X

don't yecall that. E~.11 I lcaaow is I would ~~evex' le,►ve that site if ~

tlaon~ht, Voi~ know, it vas ice co~adifio~is a~►d theca I'd c:~ll laiin.

Q. O~Cay. So at least with a•espect to ~'ebivary l8°i, had a skeet of
ice existed that was a dangerous coiaciitzon you would have at least

called Mr. Sage?
A. T would think so.

(exhibit X, pg. 39). Mz•, Caxam~gno latex• conCrm.ed:

Q. Okay. So if you were on the premises and you saw a dangerous

coaidition and you made a call to IVir. Sage, would you expect ]aim rAy

to refuse your recommendation? ~rj

A. Not at ~~a.
C~ ('~

Q. Has he ever refused any of ~oua' xecomra~end~tions in the past? ~ tTJ

A. Never.
'—'

(exhibit I, pg. 51-52). Zt is evident f}aat Sage's would rely on the professional recommendations d m~,
~ d

of M~-. Cax~amaga~o wl~cn detetxninzx~g whether salting was requiz'ed on the prerraises. ya ~

n
Tl~e weathez' recozds establish that it did not snow between the tzme Mr. C~ramagno last ~ ~

~ ~
E~lowed (February ~ 8, 20]4) and the Plaintiff's fall (Febraary 21, 2017). (Exhibit Ii). Furlliez•, it

was only below freezing iii '1 of the ~~revious 48 hours before tl~e Plaintiff's fal[ (notably, it was N ~
o ~j

above freezing at flit tithe of the Plaintiff's fall, a~'ound S:SO ~.m. bn February 2J, 2014). Tf ~ J
p~ N

Sa6e's had any obiisation to the Plaintiff in this case, it certainly satisfied its obligation by hiring W O
N ~

a reputable 1anclscaping coaa~pany. b ,_p,
~
r~

N
~

l5 ~
b
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IV. Coxxclnsion.

Tlxis sizow aaad ice slip and fall case must Ue dismissed a
s a matter of la~rr given prevailing

Micliigax~ case law. Indeed, the Plaintifx' testified. th
at she knew tl~e snxface of the parlci~ig Zot

where she par~Ced was slippery. Tl~e testimony of Tom
 Slilcoulcani objectively verifies that tlxe

Plaintiff had altea•native routes into the restaurant
 (aaot to mention the fact that Ms. Bucic and Mr.

Spear did not fall on their way into C7rand Dimitre's
 a»d tl~e Plaintiff was able to return without

issue). Fuz-tl~er, tk~e evidence proves that Sage's dad n
ot exercise tl~e renuisite degree oi'

possession and contaol over the subject preanises suc
lx thlt it owed the Plaintiff ayry duty and if zt

did, it complied with that duty by lairi»g T&J's l
andscaping. The ove~~vvl~elming evidence in

support of this Motion compels this Court to grant 
Summary Disposition in Sage's favor.

WT-TEREPOR~, Defendant, Sage's Investment Group, 
LLC, ~•espectfully requests that ~ M

C
this Honot•able Cow•t grant the instant Motion 

for Summary Disposition, dismiss the Plaintiffs
m

Court deems

r-~
~

~
~"-~

claims with prejudice and ~waxd such othex relief
 this equitable and just under the

circumstances,

a m~,

~ ~

S~GAL McCAIt~Z3RIDGE STNGEIt & MAHONEY
t~- ~

C~
O ~

By /s/ Marlc W. Steiner ..

llf1VID 7. PATES (P494U5)
M

ERIC P. CONN (P64500}
~ '—,

Mf~1ZIC W. S'1"I:TNER (P78817)
~ N

Atto~•neys for Defendant, Sage's lnveshnent
~ ~

Group, LLC
~ ~N

39475 Thirteen Mile Road, Suite 203
~ p

Novi, MX 48377 N `~

Dated: May 22, 2017 (2~8) 99a-oo6o
o ~

~y N

l6
v'

b
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S'~ A'S'S O~ MZCHTGAN

ZN THE CXX2,CU1T COiJRT BOR TIE COUNTY OI+' lb~A.COlV1T3

DONNA LIVINGS,

Plaz~atiff,

Case No. 2016- ] 8l 9-NT

T on. ~dwaz~d A. Sezvitto

v

SAGE'S fNV.L~STMENT GROUP, LLC,

a Michiga~a limited liability company,

T&J LANDSCAPING &SNOW REMOVAL,

TNC., a Michigan Corporation and GRAND

DIMITItF..'S OT' ~ASTPOTNTE ]FAMILY

Dl'NTG, a Michigan Corpoxation

Defexidants.

CYTRIS'X'OPH~R R. BARATTA (P5~293} DAVID J. YATES (1'49405)

B1~RATTA & BAR.AT'T'A, P.C. ERIC P. CONK (P64500)

Attorney for Plaintiff Mi ARIA W. STEINER (X'78817)

120 Market Street SEGA.L McCAMBRIDG~ SING~Tt 8c

Mt. Clemens, MT 48043 M1IHONEY

(586) 469-1111 (586) 4G9-1609 [Fax] Attorneys for Ue:Fez~dant Sage

c]iris a,ba~•attale  ~a1,_ coz~a 39475 Thirteea~ Mile Road, Suite 203

Novi,MX 48377
(248) 994-0060 (248) 994-0061 [Fax) n (7

S7'EV~N R. GAT3~L (P40617) dyates. a snrasa~n.cnm ecoim(u71.snis~n.com ~ ~

TT-IE I-IANOVER T,AW G~t.OUP msteiner ,sznsn~.coan m

AttazxAey for Def T&7 Latadscaping
a ~J

25800 Nortlzwestezn Highway, Suite X400
d

Soutla~eld, M7 48075
~ ~

(248) 233-5541 (586) 635-5808 [.Fax]
~ ~C

sgabelcr,ha~iovea-.coin
~y n

cwinn a,l~anover.coan_..___ ._- - —
n Q ~

—

~ ~7>ROOI~ OX' S~RVTCE ~cu ~ ,'Dc.~.-.

I'he undersigned certifies that Defe~idaa~t Sage Investn~ez~t Group, Z..L(:'s Motion for ~ N

v, o N

Sunan~ary Disposition was served upo~a all parties to tlae above cause by service tl~rou~h N ̀—'
~

J

tv ~
N
O

TaucFiling 8c Sewed on May 22, 2017.
o ~,.~ ~,
J ~ J

Rob  yt~ ~/. GoldUer~ _ p~ Q -P

~ ~
N
N

~

l7 ~
(.~
00
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2/22/2017
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1 • STATL: OF MTCtIIGAN

l CN TI~~ CIRCU.T.T COUR'1 L012 THG COUN'T'Y OC' MAC
OMB

3

'~ DONN1~ LIVINGS,

~~ P1.~inL-iff,

6 vs. Civil Action

~ No. 2016-1819-~NI

~ Hon. Ec~warcl A. Servitto

9 SAGE'S TNV~STMLNT GROUP, I,. L.C.,

10 a Michigan Lima,ted Liaba.lity

11 Company, T&J L1INDSCAPING & SNOU7

12 REMOVAL, INC., a Mich.i.gan

13 Corporation and GRAND DIMZTRE'S

7.~ OF EASTPOINT~ I'AMILx DIN:CNG, a
~r7

1~ Michigan Corporation,
tT1

m7.fi llefendants.

7 7
~— --------~----~ d

1a PAGE 1 TO 133
~ ~

19 'the peposition oI DOP]Nf1 LIVINGS, 
~ ~ ~̀

20 Taken at J.20 Ma r.ket Si~reet,
,~ O

21 Mt. Clemens, Michigan,
,.~, ✓~

?~ Commencing ~!t 2:45 ~.m., N ~'

~ N

23 Wednesday, E~bruary 2?.., 2017, J J

rn N

L~ Before Gail R. Mc1.,er>d, RPR, CSR 29G1. W p

N ~
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Donna Livings

2/22/201'1

Page 2

~ APPCARANC.f.: S:

7 MR. CHRISTOPHER R. 13ARA77A P5t2;13

~ Baralla & 6aralin, P.C.

•~ 120 Markel S1ree1

~ Mt. Clemens, Michigan n8043

'~ (so~~as~•~~~~
~ chds@bataUale9aLcom

Appearing on behalf of iho Plalnlifl.

~u

n

~^ MR. MFlRK W. S761NER P78817

~~~~ Segfll, McCambridge, Singer &Mahoney

~^ 30M175 Thirteen Mlle Road, Sullo 203

Novi, Mlchippn 483%7

~F (2g8)ODA-0060

~~ mslelnerQsmsm.com

~E Appearing on behalf o/ fhr. Defendant Sage's Invesimant

1^ Gtoup.
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Pages 3

i APPEARANCES: (Con~tnuod)

•~ MR. STEVEid R, GABEI PA0617

~ The Hanovartaw Croup

r 25800 Northwestern Nigliway, Suite 400

SouUJ(eld, Michigan 4fl075

"~ (248 233-5535

- sgabelQhanover.com

-̀' Appearing on bahalf of the Delendani T8J Landscaping.
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~. TgBL L- Of CON7CNT i

•• DONNA LIVINGS Pt~ge

~~ EXAMINATION AY MR. STEINCR: 5

~ EXAMINATION 0Y N1R. GAOEI: 79

EXAMINATION 6Y MR. SARA7TA: 111

'~ RE-EXAMINATION 4Y MR. STEINER: 722

7 RC-f.-.XAMIIJ~TION BY MR. GneEl.: 120

RE-EXAMINI~TION 4Y MR. 6ARATTA; 190
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~"% -Photographs

~'t DEPOSITION EXHIBIT 7. 130
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- Slalemenl ut Charges
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~ MI. Clemens, Mlchl9~n

•~ Wednesday, February 22,1.017

'~ About 2:A5 p.m.

'~ DONNA LIVINGS,

'+ hovin9 ffrsl boen duly sworn, was examinetl anJ Ieslilied on

her oath as lo)lows:

'j MR. S7EINER: Could you please stale your

- name for the retold?

° THE WITNESS: (henna Ann Livings.

~' Mfg. STFIPIER: Lel Iho recorU reflect Thal

i ~ this is the discovery deposition of Dnnntf Livinfls Taken

s' pursuant to Nolic¢ and to be us~A for all pwposes

{ ~ ~' under If~e Micliig~n fuurt Riles and Michigan Rules of

} t; Evidence. .

~ EXAMINATION BY MR. STf_WER:~ :.

' ~ ~ Q. Ms. Uvings, my nam¢ is Mark Seiner. We meet 6rieliy

- D2frne wr. wertl on the rerorA here. I rrprrsenl Sage

{ ~ Invesimenl Groop, a cgm~xin~ Vial you sued as o resole

of an incident Ihel I believe occurred February 21st.

' ~ 2014. Have you ever haJ your Acposiiion lakan Uelom?
i

A. IJu.

.. Q. Well. Pre sure yuw aUnmey has gone over it wish you.

but I'm just 9oin~~ io ~o over Iqr the record a rouplrs

• ground rules wiib you. First, it's impunanl to keep

aN of your :~nsweis vei Ual. As ~rou probnbty are aware.

z j Pages z ec 's;
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Cage 6

Iheto's a court reporter Iaking down averylhin(~ Ihnl

you and ~ say. Il will he Ir2nscribed on fl sheet of

paper, so ii's important shed you Aon'1 nod your he. d,

shru~j your shoulders, things liho that. In the same

vain, iCs Important to wait to answer your questions

or tho questions ihnl I ask you ~nlil after i've

Completed the lull yueslion and II~aCs simply to
 keep

the record clear, loo.

Anolhor roly is phis isn't ~ game to lost

your memory. I(you don'1 know something, II's okay.

Don't guess. If you Jon't know something, you can )us
t

say, "I don1 know." That's s nerfocliy acceptable

answer.

I'm going Io F~ssume the quosllons or I'm

c~ohi~ to assume That you widerstood tie questions Uiol

ask you If you rospono. I'll assumo Ihal you

answered thorn truthfully antl accura~ely [o she best o
f

yoo~ knowledge. Is Ural tail?

A, Yes.

Q. Okay. It you need n brook at any Ilene, jus~ tai us

know 0nd n9nin, IhSs Isn't an endurance contest, so 
if

you need a break, just let us know. Havn you 12ken any

mecflcatlon today ~hnt woulA atlecl your ability to

ensv~¢r truthfully or hones0y?

A. Yes.

Page 7

Q. And what medication is Thal?

A. I take Norco.

Q. goes that a11ec1 your ability to tell the Irulh ai a
ll?

A. No.

Q, So you would be able to Irulhlully and honestly ans
wer

the quos6onslaskyou?

A, Correct,

MR. GAOFI: nnay 1 ask you a quesilon? DiJ

you take Norco close to the testimony loJay 5o Ihal

ywr perception is n little oll rlc~hl now?

THE WITNESS: No.

MR. BARATTA: Le! me ask her a q~esllo~i.

When was the Insl lien¢ you luok Norco? This

morning?

ThIE Wl'fNLuS: Yes.

MR. OItRA'lTA: What Uroe ~b0u1?

THE WITNESS: About 9:00 o'clock.

MR, 6ARA7TA: And what strength was it it you

know?

THE WITNESS: 101325.

MR. dARA7TA: Okoy. Du you take ihuse every

day?

THE WITNESS: Yes.

MR. [3ARAT'fA: All ~i~hi. Horn many a day?

l'Hf WI7NF SS: Three. Tluee limes.

L~IC)F. (1

~ Mft. BARAT1'A: Do yuv usually I. ka Il~em

morning, noon m~U at~p1?

~ 7HE W17NBSS: Corcect, every eight hours.

MR. UARA7TA: Bul IhQ lash lime was Ihis

•• mornin~'7

~ 7HE WITNESS: Yes.

~ MR, DARATTA; ThFlnk you,

~~ g MR. GAEL• Thnnk ymti

OY NR. SIf_WER:

~~ Q. Whm is your presvnl address9

~ i A. 2705~J PlnewooU Sl~eei, Rosevillo, Wichigan, d00G6.

i= Q. AuJ how ~on~ have you lived Ihere7

to A. Seven yQars.

~ ~~ Q. W bare diJ you live prior to Ihat~

A. 1 cant rememUer the house number, bUl RaymoOJ, SI.

i
~+

~~ Claii Shores, MlcNiyTn, AOo82.

~~~ Q. AnJ do you rememUc~ how Imig you IiveJ 2t that Raymond

~~e Street address?

~ ~ A. Appwxlmalely 10 yuafs.

~I ~'~ Q~. Do you rumembenvhern you Iived brlao lhaCl

~ A. Detroit.

Q. Do you remember the s~reet •-

G~ A. No, acnmly, 171 cor~eclmyseif on that, Ilh~ed on

~'~ 4it0e Mack, 28100 Lillle Mack, SI. gait Sl~vtas,

,., naoai.

Page 9

~ Q, An0 how long ditl you live Ihere'7

'. - A. Two years.

l~J
/1

~; ~i Q. Dftl yOv IIvC In Oelroll belore Thai?
m

A. Yes.

-• Q. Uo you remember the street aJdress for Thal?

6 A. The house number. no. Peyton, antl that was Dn4oi1,

'~ Michigan. 1 donY rememUer the zip wde.

'~ Q. AnJ do you remember how long you lived there?
6+

~~ A. 10 years.

~~ Q. Okay. Al That Pinewootl S~reel home, do you own Ih~l

~ ~ home?

~~' Q. Do you rent that home?

~ ~~ ~. Yes.

~ ~~ Q. Wtw do you Reid lhaUrorn?
~

i< A. Fainiay l7eMals.
~

• • Q. Uo you know bout much your real payment is?
F--+
~

~ ̀ A. 750.
~

.. O. Do you own any teal picH~eily?
Q

• ~ A. No. My car.
~

U. Who do you live with al the Vinewood Street home? ~

- A. Just me. d1

O. ICs my untlerstanJiny that you have yone by a couple
W

. • previous neunes. Donna l.asxo. oonm -
N

- ~ A. Gzemimwki.
~

J

'b

~'{]. ~~ Aa~nsiinn:portiug.crm

V
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Q. And Donna McMillan, is Ihat right?

~. Yes,

Q. I i~ve you gone by any aher naive?

A. No.

Q. Is your dale of birth May ?.nd, t'J~0?

A. Il is.

Q. Were you Uutn in London, FaiylunJ?

A, 1 was.

p. And when did you move to the United Slates?

A. Febr ~aryo(1~J74.

O. Mny i ask what bt0ught yuu to the United Sta(e
s?

A. My patents. My lather, his job brought him her
e.

Q. Md whaCs your Social Security number? I'd ask jus
t

that the Inst four dlc~its appear on lhs retold (or
 your

privacy.

MR. BARATTA: Why don't we lake Il ale o(f.

Is Ihei okay?

MR. S'lEINF.R: Thai's fine, f think II's In

the Answers Io )nlerro~7atodes anyway. 1 probably h
ave

it, so 1 just weN to confirm

Mft, pAftATI"A: Let's coo ofl the reCorti.

(Discussion off the record.)

MR. STEINER: We'll coo back on the record.

UY Mli. STEINER:

Q. II's my understanding Ih~l you've been married four

Paye 1:l

a

ci

5

is

A I

is

I:i

!4

A h

t fi

~'i

18

~ y

'I.0

2t

2.1

Ln

25

Limns; is mat ri~i~t~

A. Yes. 
%•

Q. Was your lirsl hosUand Maik Lasko? 
~+

A. He was.

Q, flnJ was that Iroin 1970 l0 19007

A, Yes.

Q, Was your second husband Ray Czerninwski7 
' ~~

A. Yes. 
r

Q. I'm proUabty pronouncing lha~ ~wony. 7hol was ftmn 
`~

1 ~JBa l0 1J06? ~ ~„

A. Yos. j ~~

Q. And Shen wero you next marriod Io Mvjo •- 
I~i ~_

A. Mup. ( ~'

Q. Mujo Buzdoraj? ~

A. Ye~il. Mujo 6uzdoraj,

Q. Wks Ih~l Irom 190~J to 'I ~J90?

A. Yes. ! ..
i :.

Q. Anct then Timothy fUr,Nlillan? ..
i

A. Yea.

Q. And is That Lom 19~JG l0 19~J~J? 
.

n. YeS.

Q. Do any of yow p~e~~ous husbands owe you any 
spousal .. .

support?

A. No.

o. vJhal abool cniid suppoi ~?

P~gee :t2

A. No.

Q. Dn yrni h»vn children?

A. 1 tlo.

Q. How many do you leave?

A.. Three.

Q. Whai are (heir names?

A. Michael is my ddesl, Steven is my middle son anJ

Mailhow is my youn~jest,

U. When was Michael born?

A. 19I%.

Q, When vias Steven born?

A. t 963.

R. And when was Malihew born?

A. 1984.

Q. Are they aI111nancially independentT

A. Of me9

Q. Correct.

A. Yes.

Q. Do yov hava any ~rantichildren?

A. 1 do.

(~. How many do you have?

!~. Nine.

Q. Do any live in the area?

A. They all live in the area,

Q. Do you soe them regularly?

Page 13

~t. i do.

Q. AMut hoW oiinn do you see Them?

A. My oldest son's family, Iwo, Inree Iknes a woek. Nry

youngest sort, i acWaltybaby-sit my youngest pranUson
,

sv I see him evary day end my mldtlle son, a couple

Ilmes, you know, like every couple of months 1 sao Ilse

hvins.

Q. Are you currently Iinancially dependent on anyona't

A. No.

Q. is flnyonu currently tinnncinlly dependent on you?

A. No.

Q. Do you have any soclat m¢dia . ccounls like Facabook,

'fwiller, Inslagram, anylhin9 like Ih~CT

A. I have Fecabook.

Q. Ditl you ever post miylhing ree~urdlnc~ This inciJenl on

facebOOX?

A. I nave.

G7. Do you recall what that wns?

A. Originally when I Iell oUviOu,iy, somelhin9 to IhQ

u(Iec10l leq al wuik Wdoy, you Nnuw. ny back hw~s.

hovinp in ~jo m Conrenlra, probably moMn, taicr

something ~o the ellecl of tNorkmen's Comp droppinn me

anA ielusing to pay my mrdicnl anymore anU whr
never

I've hnd my surgeries. i'va posted Ihat, sweep• nn

V\~eJnesd, Y. hopclully eve~ylhing goes well. that kind of

~1 {P~~ge>~; 10 'to 13)
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Pac)~ 1 ~l

Ihinp.

(,1. You haven't deleted anything olf your Facebo
ok, righl?

A. No, slt.

Q. So ifs all (here?

A. Yes, II is.

Q. Have you eves been convlcletl of any ctlmes?

A. Yes.

U, ~~al crimes are lhose7

A, Retail fraud.

Q. Anylhinc~ else?

A. I also have a domestic ~folence.

MR. 6ARA'fTA: Just ~w Iha reead, the ~elap

baud was in 200D.

MR. GABEI: Was IBere an inca~ceratioi} That

ended a13 certain polnl In Ifine?

MR. OnRATTA: No. It was prob~~ion out of

SL Clair Shores Uisldct Court.

MR. GA~E~: Oo you know when That was

terminated?

Mft, BARAI'TA: Probably within one year

tollowinp the guilty plea In approximately 2000.

MR. GAEiEI.: Does Ihnt sounJ correct, ma'a
m?

7fiE WITNESS: Yes.

MR. ~A~EL: Thank you vary much.

MR, 6ARA7TA: 1'll~ust ob~ecl to ~elavance.

Al

n

iz

]1

17

i ~.

t ~;

~ '~

~e

~!

~a

z~

zi

to

zs

Page :tti

~. No.

•• U. Uid you 9r, tlua~e Irom hiyh school?

~~ A. I c~raJualud 70 years late.

MR. HARA7TA: II you have to reel up anA

sVelch, tlo it.

~~ 7HE W I7NESS: Yeah, I'm just moving . tounA.

'~ if 1 have to sii in ono position 100long, it gels

• sticky.

MR. BARATTA: I'ro Sorry to bHerrupl. Go

A.1 fl11ti0d.

i ~ SY MR. S7EINFR;

~~' Q. So you monlioned you c~raJucued 10 years Iola. Did
 you

1~ complete a GED1

~ ~~ A. No, 1 have a diploma. 1 went [o ~ighl school, i

~~'+ actually c~radualed vrilh honors for lha6

~> Q. All rigfiL My records indicate Thal you went to EaS~

~~ De1roi1 High School for come poriod. Is Iha! fight?

~~z A. Catrect.

~ +' R. When did you start Easy Detroit hligh School it you

~ '> NIIUW?

~: ~ A. '751 wool to soy.

-•• Q, And when tlid you leflve7

s A. Ac1u011y, you know what, it was prgbably v year layer.

F ~ I was prapna~tt and They wnWd not allow me to conlinoo

=S school.

Page 15

BY MR. STEINER:

O. And when was the tlOmosliC violonca char9a
l

A. September, the last week of Seplambc~ of 7.
076.

U. Do you know If that was a felony or mist
leineano(7

A. I have no Idea.

i]. Do you recall whc~1 court That was Ihroogh?

A. S6 Clair Slioies.

Q. ns c~ result o1 either o(those, did you owo any 
money?

q. i'he domestic vtolAnce. I wns ordered l0 90 to anger

management which 1 had io pay a lee for. I hocJ 10 pay

a monthly amount to my reporting probation 
ollicer and

i hid my court costs for my ~itomey antl i wns 
ordered

b droc~ lest whenrve~ my cobr came up.

Q. WIU regard to the reloil fraud, do you know v
fiat

company IhaL-

A, 11 Haas from C~uAin~lon Coal Factory.

MR. 13nRA7TA: II you'll just give me n

continuiii~ objec~ion on relev, ore and ~isn. 
ihr fact

Thal iCs . Imosl 17 years old ai !his point anJ 
1 ~oo't

16ink i1's admissible Ion pwposes of Irinl. Yo
u Con

,ask z~vay.

Mft. S'iE1NER: That's fine.

MR. GnIIEI: I have no problem with Il~ai.

C3Y NIR. S7GINER:

q. Have you ever IrealeU :or alcohol or s~Uslan
ce abuse'?

Page 17

• Q. W hat c~ra~e weto you in it you know?

a A. 1 was In my 111h grade going into my senior year.
~1J
^

~1-~,
a O. Th¢n you menlfoned 10 years later, you Compinled a

-~1

o nl9hi pro~~~m?
y.1̀,.~

'+ A. Yes, 1978. 1 graJunted fwm Mount Clemens High School

F ndu116Uucalion.

~ Q. DId you say'78?

~~ A. Pin sorry. 'B). t3ecausa I was supposed Io flraduale
~,,

^ '7T and 1 oclually graduate~'87.
tC

~ rt Q. Okay. Did you Ivor altentl college or any secrelviel

~ ~ school?

~̀ A. Nu.

~~+ Q. Uo you have any degrees or ceni(icmes in any other
Q

~s area of s6iAy?

~~ F Q. Old you ewer serve in Ih¢ mi4lary?

1 T A. No.

t—+
Q

Q, Arc_ you rvrrenlly employrA'? ~ N

~. No.
~

- Q. When was Ibe In51 lim¢ you were employed?
~

.. A. Februvry 22nD, 201st.
J

~~ Q. Arc you currently luuhin) (ot a joU?

~\. Nn.
W

Q. Have you looked for a Job since fel~ivary 22i~J, 2011?
N

!~, No.
d

J

5 tPages 1~ eo l~
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P 2l (~P, 1~

~ C7. hlave you applioU far Social 5ecuriiy Disabilily7
~

.. ~. Yes. ..

~~ Q. WC~o You t~renleJ Social Security piso61111y'?
t

~~ A. Yos,

~• D. When dIU you appiy4 •~

o A. October 201 A.
~~

~ Q. Were you c~r2nted Social Securely Oisnbility lha first 7

S lifn9 y0U i1~PI1M17
g

~ I~. I W2S.

in q. Did you biro un allumay?
~"

~ ~ A. Idid. 'jl

i~' Q. Do you recall who that. llorney was'i
~=

~ :~ A. RandaO M1M1ansout.
~:'

tq q. You menlionod you . pplled in October 2074. Whrn 
warn ~ a

is thoso benefits ~ranled if yov knovR
~~5

to A. Feb~uary2D15. ~~

~"i d. Nlhal injwy dlJ you dnim? ~'~

~ x A, My back. 1e

~ •~ Q. Oo yov know what plrysician Jiec~nosed your back proble
m

Such that you Wero able to het Social Sewrily
~o

E ~ DlsTbiGly7 71

..., A. Mdr1611COmblum. •...

~ Q. Did you ever apply Ior unam~loyment benefits?
~~

•• • A. Yes. 2•~

~.~ Q. When hav¢ you apPlled for vnomployment UeneNs?
zs

page 19

~ A. When 1 was terminate0 from UudlnO~a~ Coat factory.
i

D. When was that? -

.i A. 2000. 3

q. Oh. I'm sorry. t Inouphl you were --was Grnnd ~~

s Olmilre's the Inst place you workeJ9 S

A. Yes. E

'~ Q. Do you recall what years you wotKed t~l GrnnJ Diinilre's?

A. t0 yews.

Q. Sot 0 years prior l0 20'I n? 9

..~ A. Yes. i~~

~ ~ Q. So. pproximalely 200d? ~'

~- A, Ves. II mijhi even be 11 years.
~'

~

~ ~ G. WhahvTs your wade lhe~e'7 ~ ~~

:~~ MR. BARAT7A: ~Nhen she In119
~'~

• MR. S7C-INERT Rignl, i'

~

7HE WITNESS: $2.~J0 an hour plus lips.

6Y DAR. STEMER: ~-i

Q. Do you know how much you mnJr, in 2013? it you rued t
o ~ ~ a

~ppmximatc. You cnn.
'

PAR. BARAT7A: If you Jon'1 know, you clor,'t
(

~. ~ knmv. l'hey can get your Iflx mlums. '
i

THE Wf(NCSS: Yea1L 1 ~- npp~o>im~le~y

sn.000. .

BY NIR. STRINGR:

. ~ q, VYh,laUout 26119

A, Thu seeps, 1 mean my wa9Q 51ay8U the same.

Q, Okay. How mmiy hwrs per week would you work nl Gmnd

oiroitre's7

A. UependeJ. I diJ have x sel schecluln, buI because I wos

an opening server, when the lunch crowd would be done.

i got to go home.

Q. Some records InUfcato lba~ you worked . pproximalely 98

hours perweek, Is Thal about r19h1?

A. Correct,

W. Wore you an opnnin9 server for the entire limo you

woikeJ al Grand Dimilre's?

A No.

q, Hmv Tong wero you an opon~~g sorveR

q. Seven years appruxlmalely.

U. What were you be(ora you were an opening server9

A. Aflemoons, nights. Il wasasenfority thing. 1

worked my way up llie IaOder.

Q. So opening server+vas considered a Desirable posillon7

A. Absolutely.

Q, AnJ whet viere your ~janeral joA dulies7

A. Server, tnsbiar, busser, j~nilor, whatever was

repuireJ.

Q. Did it requjre a cehafn amount of a~llily to dill

heavy Ihinps?

A. Cmrecl.

page 21

Q. Uid you ewer Iry l0 90 back to work al Gran) Dimllr
e's9

A. No.

q. Did any Uoclorlell you Iha~yo~ could go bnek?

A. No.

Q. pill any doctor Zell you That you could not go back?

A. Yes.

tl. Whlch doctor is ihal?

A. 7be Ifrsl une was Or. Valentin¢ I believe hIs name was.

Ile was the initial aoclor al Concenlro. Tho neKe

doctor was Albed Delft. He wns lha spocializaJ doct
or

al Concentra and Morin Komblum who was my surgeon.

Q. When you were paid by Grand Oimilre s, were you pni11 in

Cash or by GheCk?

A, Dy check.

Q. How (ter of fl drive is it from where yov live to (3rnnd

pim%tu's?

A. Pivice minu~es.

Q. ~elore you worked ~I Grand Dimtiro's in , pAroxima~ely

2001, wLure JiU yuu wurk?

A. I vro~k¢J at Dutlln9lon Coal F~ciory. Village Nlarke6

Grend Dimilre 5, Uul al a Jilferenl location, Jillerenl

uwn~i.

Q. Oh. y. From al Ieas1 Z00~110 201 ~>vhen you worked
 zl

Grand Oimiirc s, was it always she same owner?

A. No.

~ - '~ hniisnnri>pr,~irng.cnn:
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Q. UVho wt~s Ih¢ owner when you last ewrkeJ there?

A. Tom and Jam~i Chakani.

Q. Do yon know bow long they were owners?

MR, BARATTA: I'm just floin9 to obfocl based

on Inundniion, but you can anscver if you knorov.

THC• WITNESS: "fo dale? I would say 10 yours.

6Y MR. STEIN EH:

Q. So just a couple years after you alarled, it swilcbeJ

to 1hem1

A. Correct.

Q, Immedletely before working for Gtand Dimllre's, did you

work a! Durlin~lon?

Mft. BARA7TA: 7h~1's bean answered.

BY Mft. S7[INER:

Q. I'm dust Trying to (Ic~ure out the Time tine here. Wora

you m~employeA for a period o(a6oul three years Then?

A. No. I worked at VlBage Market.

Q, Okay.

A. I worked at Burlington Coal Fartory, to Village Market,

to Grand Dimilre's.

4. Okay. When did you Iceave Village Markel?

A. 9elore I slartod working for Grand Dimllre's.

Q, SD righl ~rounJ 200A?

A. Yes.

t~. When did you s1aA VOlago Market?

't?~c~e 2~

~~ Q, Whal dId you in)~re?

.. A. Actually, my sho~dder.

~ Q. Old you seo a cioclor?

•t A. i did, al ConcanU.i.

5 Q. DO y011 kIIOW Whfll }'08f II101 happened?

A. "J8 I'm 9uossing,'9~J rnaybo.

'i Q. do you know which Cunc~nira clinic you saw?

H A. Thn one In Fraser, 14 antl Groesbeck.

Q. Wilal did you do to your shoulJell

2~> A. II was actually Ilke Chrlslm~stlmo and They ~pvo tho

> > big rolling racks for the clothes Nat would come out

•i2 of shipping and we were koeping those upfront by Ih
o

~ 3 cash roc~ister and as peoplo wero comin~ to put Ihe
Sr

~ ~ Ivy-a~vays in, Uiey ~voulU be ba~~ed and th¢ whom Thing

~ ~ wo~iJ be put up on e rolling rack. Then It would be

~ ~ rollatl back to the beck of the stole where we'd put Il

~'~ in lay-away.

~~ Aii of the hangers that we would use that

~ ̂  woo1J come out of receiving wns Tike the plas~lc kind

~~~ with Ilse me121 hooks, so when you pushed them, they

~~ would glido easily Jown the rack and lorwhalaver

z= reason, the ona lay-away lMt tho cnshle.~ had did hod

~j several plfls~ic hooks on Iham. So as I put i1 up on

'~~ the rack and we'ro Ialkin9 coats and deans anJ, you

~5 krrow, This kind of thing In the layawoy, as i pushed

Page 23

A. 2001 maybe attar my ~nemploymenl was done.

Q. Okay. Md whet tlid you tlo for Vlliage Markel?

A. i was n cashier, stocker, swept the Ooor, lottery.

stackeJ the liquor shelves, whatever was required
.

Q. Dld ~h~l dab require b¢avy li(IInp1

A. It did.

Q. Old you over file a Workers' Compensation claim 
or

anylliing Ilke that as a result of your empioymenl

there?

A. No, sir.

(2. Wc~a you uvei injure) on the ~oU there?

A. No, sic

O. What did you Jo for Gurlin9lon Coei! Paclu~y?

A. I was a costume! sorvico man~yur.

U. What kinds of lliings would you ~o there?

R. 1 was resUa~sibin for the Imnl red v1 the stare, the

cashiers, the money, taking car¢ of toy-aw, ys and

putting Ihrm upstails, eli of the paperwork Iwm the

t~sh rec~isler5.

O. Did Ih~l jnb leq~~ire ;.any hravy IiOing?

f~. II Jid.

Q. DiJ you ever filr. ~ ̀hioikers' Compensation riaim cheat
?

A. Nu.

O. 4Vw~ yVV Cver injured 0~~ the job !hero?

A. I wns.

Page 25 ~j

1 II, the plastic just slopped fast on the rod and it
i..

• Just like put my shouide~ ou6
^~l~

Q. pld you Ue~t lot 2 petlod of ~ime7
y`"{
RAJ

•~ A, i did at Concenlra.

Q. How Tong?

E ~, Approximately sfx weeks mayb¢.

~ Q. Wer¢ you oil H~ork?

N A. No. Islili worked.

MR. GA6[L: L¢t's gn oft lBe recortl.
l~

(Discussion o(( ine record.)

~7 N1F2. STEINER: We'll go beck on the record.

~ ~ t~Y MR. STEI(JBR:

^

 ̀~

~ 1 (2. So yov menlloned That you Treated for approxlniately six
Q

~ •+ weeks and you didn't lake oil work, right?
~Y

's A. No. I was still working, but i did emry day lik0 even
~

~ 4 if it was my day oil. 1 bad to qo to OurGnglon, P~~nch

~ ~% my lima card, g010 Concenim, Then coo h~Ck to
~

- Uudingion ;~nJ punrh my lime card.
N

Q. UIJ that uveN a(luc~yuw beck al ally
O

..~ A. No.
~--•

= ~ Q. 1 lorgol to ask r, Bier, aye yuo presently ma«ied?
J

n. No.
Q\

O. Endier. you mentioneJ Thai you ate currently iakinc~
W

• ~ Norco. When wac the lust lima you wme pres
criUed N

Nmw?
~

J

b

1
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Aonna livings
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~ A. September, I beiievice, o! 2014. ~ ~

Q, po you know who prescribed Ihal? j •~

3 A. Ur. +NeAnosdey Nall. j ~~

Q. Does ha cm,tinae to prescribe Ihot? 
~ +

A. Sha, and yes, slie does,
t ~'~

~ q. Where do you c~el your prescripllons relillad9
~ ~

'~ A. Whorewr I can gat Them.
E '~

~ Q. Can you Hive me a list ot.vhere you can c~el Ibem?
~~

~ A. CVS is my male pharmacy. Norco Is one of the 
hardest

io medlcalions to get a hold of beoauso iPs a narcotic,
~R

~ a so wh¢n i can'1 get II at CVS, i will mako my way do
wn ~'~

~' the street 10 Wal9reens and check (here c+nd i(lhey
~'

~a don't live II, I will move on to the next one ~nli
l I '~ ~~

~ •~ cs~n fdl my pr¢scrlpllon.
~~+

x5 d. You meNloneJ (hero might 6e a nex! ona. What mi
ght ~~~

i< Ihal deg
~r

i'~ p, 1 hTvn gotten them of IC~oge~, CVS, Wal-Marl-- I'm ~'~

i
iu sorry, never Wol-(vtort. Waly~¢¢ns, I dori t belie

ve io

i~ anywheroelse. ~ 15

"~~ Q. Okay. Anyothetmetllcationayou'rCtakin9?
'u

=i A. I lake Gabapentin.
~'~

~

'2 U. What's Ihal for?
~ zr.

=3 A. Nervos.

%.ti q, WbopreseAbes~hat?

~s A, Dr. Wednesday Nall.

Pag~lR

Q. Do you brave any olber sources of bicomo7

A. No.

Q. Has that amount stayed the same sinre you started

receiving if in February o1201G?

A. The $734 started Then. When i vas - 90l Iho M¢Uicare

August of 209G lnal's when ii went to Ihr. 615 a mont
h

bac~uso I bava to pay for my Medcara.

Q. 1 soe. I know that you filed a Workers' Compcn;alion

law5uil arising out of this incftlen6 Fl~ve you ever

lilad for VVo~kors' Compensallon befure7

h No.

Q. IPs my underslandinr~ Thal you redeemed Ihai lowsull.

Is dial ri~jhl9

A. I did.

Q. Do you remember how much lhol was for?

A. The talal amount or my amom~l?

Q. Total amOmil.

A. 65,000.

Q. How much JiJ you recoivu7

A. 28,5781 helleve.

Q. And Ihat was for injuries arising out of the inciJent

Ihal we're here to talk about lod~yl

A. Correct.

Q. Have you ever tiled a lawsuit fur any other injury?

A. No, s)t.

Pagc 27

i D. What do you mean by nerves? Does it help rely yo
u or i ~

what fs fhel7

A, Na, ao, it's nerves (or my b:~Ck.
~

Q 4. Nerve gala?
I n

ti A. Yes.
`.

F Q. So Ihal's Just anolhcsr poln medlcalion?
fi

~

A. Yes. I'm sorry.
'~

o Q, That's okay.
t E
i

A. And I also fake Clonidine.
~ `

~ ~~ O. Whnl's Ihol (oP. ~ xn

~ A. Ifa acWally a blood pressure medication, but l t
ake j ~ ~

~~ it (or hot Gashes.
` ~'

.~' Q. Who Prescribes Ihnl? - { ~ a

! •~ A. Vena Pan~hanJi. She's my primary care doctor.
~ ~ ~

~ ̀ ~ MR. GAHEI.: Can you spell Thal, please? ~ ~+

t > RAR. 5lF.INIR: I have Ih2 spelling in hC~e

~ ~ somev~here. AI's in lDe inlerrogntoties.

!' MR. G!~(3EL: Think you. I'll yeit iL •_

.. ~qR, 0/~RAT'(A; you can't ;pelt lhtiL Siuve?

.. MR. GABEL: I'm ywd, but l'm nut that food.

~ 8Y MR. STEINER:
~~

Q. 1-io~v much are you presently receiving in Sodas iecv
rily ~ ....

Ois~bSlily?

... q. AAy Iola? payment is $734 :~ monlD. I ~clu<dly receive

8695 ~ nionih.
..

Page l9

O. Have. you ever been a puny to any ocher Iowsuil Thal wo

haven't discussed already?

A, No, Sif.
Ì...~1
RAJ

Q. Ditl you have lie:dlb insurance n111ie lime of This
~—{

incideM7

A. No.

Q, Have you ever had fieallh Insurance other Ihan t
he

Medicate Thal we calked aBout?

~1. ~Vei' Of )USl --

U. Yeah.

A. When i was married to Timothy Mctuligan. ~ had A
etna

through his employee When I originally started with

^

l l

McJiCaid, lh~l was in i w~n110 say NovQm 6cr,
Q

approximately, v( 201-0. Then Ih¢y gav¢ me ine 7ofai

He~llh Care like 30 days ollei Ilia6 so 1 hoJ the
~

combination of 7ula~ Herllh Care and McJicaid. Then
~

A~~~ist of 201G is when the ~4edivaic slo~leJ, so no•:+ 1
F--+
p

hovo Medic~ue H~IIh Medicaid ~s n backup.
N

p. May I ash why the A9edicate sla~led in August 201G?
Q

A. Bucause Yuo have io wait I belicvu it's 30 momhs m
~—~+

someihin9 like Thal. You have to ho on~disabilily log
~

~1 Ir„a5l Iwo years and ~ couple of mon0~s end then
(~

Medicare a~nom~lir~lly scans. So mine ouWmal'wally
(~

;lzAeA August t s~ of 2016 and, ynu know. it wtis Illeii
N

doing. not mine.
Q

J
b

F3 (Page, ?E t'.o "J 91
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gonna Livings
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Pages 3V

Q. I see. Ok9y. ICs perfectly okay if you don'i know

Ihis, bid has any medical tacillly lotd you IMF yo
u

owe any money to thorn as a result of the 
InJurios that

yoo sustained in lhls inciden l?

A. 1 owe them nolhin~.

MR, gARAT7n: OiA you un0ersland h(a

~uoslion7 (M you have nny pallen[ b<~Innres w
llh any

doctors? 1 think ihaCs what he's asking.

7FI[ WITNESS: Nothing. Whrn Iho redemption

was done through Workmen's Comp, they clai
med all of

the debt IAaI was associated and sinco Than, I'
ve had

lull coverage, so 1've hnd no bills.

6Y MR. S7EINER:

Q. Are you aware of a Workers Compensation lien Ihal's

been (ilea in Ihls lawsull? If you Jaih krrow, (hays

okc+y.

A. I belluve not, Uul anylldng is possible.

Q. Okay. let's ~usi start generally, how did Uie inc
ident

hflppen7

A. I wos schoduleJ to work at x:00 a. m, a~ the 21st 
0l

Fetrruary. I l was a Fridpy and I got there

apptoximateiy 5:50, packed my vehicle, ~venl 
to walk

Into the door and mayb¢ throe steps and 1 full sltaiglri

back.

O. So you were coming from your Pinewood Slroe
t home

io

t l

i.

~l

~ a

~,

tx

~ •~

to

i^
~q

:u

1~

za

;e

,.$

~ A, Yes. We openeJ together.

•• Q. Was sho ~IreaJy in the restaurant al Thal time.?

:t A. Cuuecl.

~~ Q. Whrn i say at Thal 6me, t mean ~t the time of your

S fall.

F A, Yes.

'~ (~. Arn you awake n(any witnesses to the acwal fa0?

~ A. No.

Q. pIJ you see tiie snow cominy info Ihn parkin~j lot •-

A. Yes.

~~~ Q. -- on the --let me just finish the quesilon. Did you

~ z see the snow comin9 Urio tho pa~kiny lot?

~ ~ A. Yes.

~ ti (~. Did you know Il m~~hl be slippery to Iho pflrking lot?

~'~ A. Yes.

~ fi Q. Al thn lime of she incident, did you own a cell phone?

~"~ ~. Yes.

~ a Q. Who was the carrier?

~? A. 1 knotiv who it is. I can'I think of the name.

Zn q, Sprint? Verlron? T•MobUe? Al"&T?

'~ A. Nope. Drain freeze. ll's the cheap one,

•~~~ MR. I3ARATTA~ IAnntknrnv.

%~ ThIE W Il'NESS: 1 don't krrow.

3•~ BY MR. STEIN[R:

~'~ Q. Th81'S (Ine. Did you call anyone brtore you got out of

Page 31

addr9ss9

A. Coned.

Q. Then you w¢r~e heading to GranU D)milre's which
 i

believe Ss located on 6rTliol Road fn Eastpolnle,

right?

A. Correct.

Q. is This the usual time Thal you would go to wuik?

A. That was my usuol Ilme Mondoy, Thursday, Frid
ay.

Q. What other Jays of the week did yap work?

A. 1 workeJ Tuesday ~J:30 l0 2:00 and ! woikeJ Saturday

6:00 n.m. un1i12:00 znd my days olf we~a Wedn
esday anJ

SunJay,

Q. 4o you femeiriber wh~l day ul the week thi
s inciJenl

arcurred?

A. Friday.

Q. Wero Ihe~e other cars in the parking Ivt a1 Ih¢ li
me of

IhC i~viAcnl?

/~. Ona.

Q. Oo you know v+hose car that wos9

~. Uehra fli:ck's.

U. Vitt you sny DCUrO?

A. YCs.

q. Wh~l JnHs she. An?

A. She's ~ seroei.

O. DiU she open Ihnl day?

Page 33

~ your c~ron your cell phone?

A, No,

~~ Q. OiA you c. II anyone on yuor cell glione . fler you fell?

A Yes.

Q. W ho did you call?

~~ A. The reslauraN.

'~ Q. Tho ovmer7

fi A. No, the restournni phone,

Q. Okay. And who answerr.J? N'a5 it DebtA Ihal fln5were
J7

~u A. Yes.

i ~ O. Now, vMere In she actual parkin0 dot dlel you tall? Yai

i~ men~ionrd you were oboul three steps bore your vehicle.

~~+ Are you aUlo to spy --

1' A. I was in the rear of the builUin9 in the pmkin~ area.

~'~ Q, i~fow close Io fhe back Jonr v+~s Iiial?

i < A. I would have to npproximale 75 yards. 70 moybe.

Q. CoWd you have parked closer io Elie b~iildinq?

~~ MR. OARA'fTA: Hold on a second. IYn not sore

Thal you unAerslooJ his question. Firs vifls asking yDu,

chink. hu~•~ tar your car urns parked Irom the door IhTI

.. you wain loin{~ into.

Is Thal correct? AnJ if its not ..

PAR. ST[WC: R: Yeah. ihfli's ~~e~~er:~ily -• yes

. ~ THE WITNESS: Yes, it w, s olmu170 yaNs lrom

my vCbicle to Ihrt back door.

4~ (Pages ~i0 to 33)
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llozix~a Lzvanys

2/22/2017

P~ye 3~1 S

i MR. BARATTA: Okay. j ~

8Y MR. STEINER: i ~•

' Q. And you fell approximalaly lh~ee feel from your car?
•+

~~ n. Yes.

~

5 Q. Gold you have parked closer to the door'?
•~

A. No.

'j Q, And why not? i ''

y A. Because the parking area was all piled up o~ith snow.

~~ That was the Ilrsl available full parking spot. "

~ i~

~o p, hiow much snow on the ground was (here? ~"

~ 3 A. Approximately six inches, but it was packed snow. it ~

~' wasn't soft snow. ~

_~ ~; Q. So iCs fair to say Iha~ you fell cioser to your car i~

~~ ~ Than the door Iha1 you were joinc~ into? ~ ~ ̂

.~c A. Correct. ~ ~~s

~ fi Q. Was Debra the only one scheduled to arrive a~ about i ~

~'~ that lima? j !'

A. Nu. 'there was a cook, also. ~^

! ̀ ~ q. AnJ he just hadn't arrived yet? ~"

~

'{~ A. I Nava no idea. He parks in Iha front of the building

"1 UOCause Iha Ps where his key is. ~'!

•~ Q. Okay. WhaPs the cook's name? •~~

A, Ro6eri Spear. j 't

'•~ Q. Do you know if he wps In Iha building? j '~~

~~ A. 1 didii 1 know who was in the bvifdin~. I just seen j ~•~

Page 35

1 Dabra's car.

Q. Dul do you know now If he was In the building?

A. When i cool inside the buflding, yes, he was.

~ Q. Where were you lookine~ when you fell?

'~ A. On 1ho gro~nJ.

a p, Cov)d you see the ice?

~ A, Yes.

R O. Cold you see pavement?

y A. No.

~^ p. How much ice wou1J you say you were able 10 see?

~ : A. "fhe whole patlUng lot,

~ ~~ Q, What tlld is look like?

~ :+ A. n sheet o(while ice.

~ ~~ Q. Was the snow on lop of that?

~ + A. II was Trodden. 11 wa, (l~llened to the g~o~nd. There

was no Ilully snow, nu.

Q. Ov you knov+whal caused i110 flanen?

A. 11 being plo~vrd over (ter it snowEd.

.. q. So it looke J like n Irurh had hero Ihrouc~h There

.. NR. GAHEI: Objet to the lotm and

Ivvndalion. .ihe diJn'I even say ~ihrlher one -- but you

• can ans~.v~ar wha 1 you saw. wNa~ you observed.

... THE WITNESS: What was the question again?

4Y MR. ST[WF_R:

f?aye ~ti

Q. You mentioned it looked like the paikin~ lot I~ad been

plowed ovrr. hl~d (here been a plow Ihrou~jh Ihrrr. If

you know?

A. No. You aaketl me if 1 seen anew and I said ~hnl Iliere

vas no snow, except Ilai where i! had been plowed.

There was no snow an lop.

Q. 1 guess Pm a IflUe confused. There was no snow on

lop of wh0~e?

A. It was Solid. There was no sell s1ufL II was solid

block. II vas just one big block of tee and ground

trodden -• it's hard to Describe,

MR. BAfiAT7h: Har answer was that the whole

l01 eras a sheet of while Ice. Her adJilional answer

was (here was no flully snow. I Think she also

described the fol as being Trodden. 1 want to say

another word moy be p2ckod If that's correct,

THE WITNESS: Packed.

MR. BARA7TA: Bul 1 don't want io Testify for

my client.

THC WITNESS: Packed would be a perfect

intefptelalfon.

F3Y MR. STEINER:

Q. Ali dghl. bid --

MR. BARATTA: Is trodden the word that you

used?

Page 37

~ MR.8TEINER: I heard Ilall¢ned to Iha

F ground.

'+

^

7Hr WI7NES5: Yes. ~i~
a BY MR. S7~INER: H

• Q. Do you know what caused that 10 Oa11en?

MR. BgRATTA: 15n 9o~ng to abject based on

founJalion anJ speculation.

You con enswer to the extent that you Nnow. a..

MR. GAOEL: Juin. Go~. he~J.

~ MR. 6ARA7TA( Du yuu know-• Vu you remember

~ ~ his question?

~ - THE WITNrSS: Yes.

MR. BARATTn: AO rlghl. O

~^ BY NIR. STEINEfi:
~y

O. What caused the snow Io tlalten !o the ground ii you
~

know?

tu1R. GABEL: Same ob~¢clion. Go nht:od.
f -~
O

. ~ THE WITNESS: You gtrys 3fe contusing me. N

Mft. BARATTA: Umi I pay attention Io ow O

•~ ~bjeclinns. Unless I insuucl you not In ansvucci a
~.._,

... question. Then dwi't ~~~Swer il, but Ivtr. Gahel will
J

object sometimes. Sometimes I'll object.
~

TtIE WITNESS: Okay. I~lere's the sili~alion. W

li had beeu snuv~in~1 ~m over a moNh. Every Time i~
N

SnUw~d. a 5nowplU~v wOuIJ tome , nd plow IhC nrro bf
O

J
''d

l.0 (1'~yes 3~1 Lo 37)
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Doxina Livings

2/22/?017
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k'age 3fS

everybody to wnik. The nrxl dny, a snuwN~uw vrou1J 
come

ff it h~0 snowed antl plow Zhu area for everybody 
to

walk.

In addition to Ihal, vohiclec would be

driving Ihroupb 10is area foi severol reasons. Ono, it

vas ovf poking afoa 10 park, so Ihai'S where wu

parked; two, It was the aliry for the plaza, so (rucks

anA delivery peogie would be ~oin~ Itiroo~fi Iho alley t
o

deliver to the pl~z~. Il was a solid sheet of whllo,

Whether Il he pacli~0 snow o~ Ice 1 h.we no ilea.

DY MR. STEINER:

Q. So did it look like vehicles had driven through Ihn

parking lot?

A. Yes.

Q. Oid it look like 1ho parking tot had Veen plowed9

A. Previous..

MR. GAEL: Asked and answered. You may {~o

ahead.

7HE WITNESS: Previously, yes,

BY MR. S7f.INER:

Q. Do you know about how much snow or Ico was on 
Ihn

suA~ca of the paikin~ iol fn inches or centimeters?

MR. BARAT7A; fu'e you asking her the Japth of

lho Snow end/of ka?

I~1R. S'fE1NER: Correct on the surface itsei(.

Page 39

~ MR. BARATTA: Thal shc: was walking on the 
~

+• mornlnp 4f the incident?

MR. STGNGR: Ri~b6

7HF WITNESS: Approximately six inches. ~

'+ E3Y MR. ST~WER: j

~~ Q, When you arriveA 2t Grand Dimitre's belore Ihls

'~ inrideni,-hatl you ever had snow or ice in (he parkin
g ~

i

~ lot before? ~

A. Yes. ~

MR. BARA7TA: Al what time? ~

x. MR. S7l21N[R: I'm joss asking before Ihls

~= incident.

i? MR. HARATTA: Any specillc IimQ frame? ~

. • MR. STEINFR: No specific time. i

. ~ MR, BARATTA: In the 10 years That she 
worked

lheie4

MR. STEINER: Rl~hl,

MR. BARATTA: Okay. Go ahead.

TkiE WITNESS: Yes.

~~ ~ BY MR. S7GINER:

- ~ D. In (hose siWalions, JiJ you ever report That to

. ~ anyone?

~~ A. fieport what. sir?

Q, Thal (here wzs snow or ice in Qie parking lot.

A. No.

1?aac 4Q

Q. po you know it salt is kept on Ih¢ prentisas?

A. Vas.

~' Q. Oo you know who buys ill

A. 7~~c otivners, Tom and Joma1 Chakani.

5 Q. Dn you knovi who appUCS ill

~ A. The purpose of Ibu silt al the boildiny was fur Ibe

eustomur sidewalks in ~h¢ front of the buildU~g anJ the

sido of Iho hoildiny.

' Q. Bul Choy would eppry lbe salt. loo ownws7

~~ o A. For Iho siriewalk.

~ ~ Q, In your eXperlence, was Iha Grand Dlmitre's parking Iot

~' gvnuraily used for Grand Dimilre's employeos anJ

~ 1 CU5101TIBfS~

~ '~ MR. BARATTn: Whlth lot? Obiecf. Vague.

Which Iot7

~ ~` I3Y MR. STEINER:

i~ Q. The parking lot that you perked In.

~^ A. Wa ware required to parkin the back of the building.

~!' The employees p~~ked in the baek of the building.

Q, is Iha! generally what lhN paBinp lob Is used for?

• • MR. HnRATTA: 06Jecllon; loundalion.

-•~- Vou efln answer it you know.

='-~ ThIE WITNESS: Thal is whele the empbyees

~• ~ parked. Some customers would park (here, bud Uie

• ~ majority of the cars back (here were employees.

-- -.._....,.._. ._.. __ _ __ . .. 
_Page 91

~ BY MR. STEINER:
[._,

Q. Do you know it Iha~ parking lot vres used by any oilier
~~l~
~~,."{business or anything Ilke chat?
~j~

+ MR. ~ARATTA: Foundation. Y-1

'~ MI2. STEINER: 1 asked if she knew.

~~ TIME WITNESS: Thal parlic~lar area, no. Thal

'+ area Is (or Gran) Dimilre's.

BY MR. S7[INER:
6.

Q. Okay. C,rnnd Dimilre's has a dumpsle~, tlghl?

A.

. Q.

YES.

Is it In the back o(Ihe UuilJing?

... A. Yes.

•~ Q. IS it In That parking lot where you were walkin97
O

.• A. No.

Q. You meniionud you got io the res~auranl ai
~

~ ~ approximately 5:50. ric~hl?

n. Correct.
~

c~. wfls n rim oun N

A. II was dark.
p

Q. Are (here lights on the premises?
~

A. Thr. sidr. of the premises. yes. '(he front. I have no J

... idea.
~

O. what abooi she back?
W

. . A. Tlie U~ck lic~hling was -. (hey hatl a niyhi light over
N

- the back Jaor.
O

J

b

11 (k'agc:>r> 38 e.o X11)

g Y o t har~~o» ie~~o~tn~~.rnm
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Donna Livings
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PagE ~2

Q. Nonetheless, you were still nb~u to see Ih¢ snow anQ

ice. ~iphl?

A, Weli, if you walk fmo your bathroom end you huv¢ n

nic~hl liphl, Ihal is how bri~jht Ihnl lijhl was. II

just did the Door. it dicbi't rome uul Into the packing

lot.

(]. I see. Elul flgnin, nonelheirss, ynu were still able to

see Il~o fce, ric~hl7

A. Yas.

Q. Oo you hive any personal knowlud~e how loop the s
now

end ice M10d been Uiore on the Jay of she incidonl?

A, 11 IiaJ been actumulaitng every day for two months.

Q. Bul what about on the parkine~ lot surface iisel(? You

cltd mention Thal lmcks wuu1J curve by, tight?

A. Yos.

Q. And plow the snow, right?

A. Yos.

Q. So el least to some extent, tl didn't:,li accumulal¢

over Iwo months, dghl?

A. Yes, it did.

Q. Sono one had been (herein the N~o months pAor?

A. No, every day or whon¢ver it snowed, a plow would come

an0 plow the n¢w snow. Did we evor sea cement? No.

Q. Okay. Oo you have any idea the last lime a truck camp

bY7

Page 93

A. Probably ThursJay.

Q. So the niphl belorel

MR. DARATTA: Do you know?

THE WITNESS: Absoluialy not. I couldn't

tell you specillcally when the last limo a thick was

(here. II's an alley.

MR. BARA7TA: Tell Mr. Steiner you don't

know.

MR. STEWER: UVell, I think she already

answar¢d ih~t quostlon,

BY MR. STf WER:

O. Whut type of Shoos wore yuu wearbiy un the Jalo of lhu

IncWenl?

A. Ifs funny yov should ask. }lere Iliey are. PII even

shuw Ifiem to you beceusa 1 have l0 9e1 up anyway.

7hnsc weto the shoes Thai i was wearing.

MR. BAI?~7'fA: You nnswc~ed in the

in!errogatories, Ms. Livings, they were Skechcr~, They

wire ~i month gild at the limr, of the incidenR

7hIE WITNESS: These are Ihem, yos.

NIR. STEINER: I~el the record reflect Ih~

wtlnrss has shorn me her black Skerhers Iha~ hai
r

robber soles. They look Gke ~-

MR. GABEI: I'm sorry. II you'd just stand

Still IUD it momCnl.

l~a~7e ~l~

MR, DARATTA: Mr. Gabel wants a good peek.

MR. GAE3EL: l'hank you very much.

THL' WITNESS: I'll just stand. Go aheatl.

•~ You can still ask ma quosiions.

~~ MR. GA6EL: Chris, would you mind 11 I cool a

picture ollhal?

'~ MR. BARA7TA: Her shoes?

'~ MR. GABEI: Yeah.

MR. 6ARATTA: Nod al all. While you guys are

='> snapping pholo~raphs, I'm going to gel a quick refill

~ on some coffee.

~' (Short recess.)

~; BY MR. STEINER;

~~+ Q. Al the t6ne o(the Incident, were you holdlnfl anylhing?

a5 A. My purse.

~~ Q. Anything else?

~~ A. 1 aGunlly brought chat, too, Jusl so you could se¢.

~ v No, just my purse.

~'~ Q. Du you wear conlacis or glasses or anything?

''~ A. Nape.

Q. I want to say dial I saw some medical records Thal

••- indtcaled that yuu had some sari of glauwtnu u~

•- cataracts of something.

'+ A. Catarac4s.

=s Q. Dld you have sur9ep!~

Faye 95

A. !'va had two surgeries, one for each eye.

Q. When was Thal? /1

A. My Orsl one I believe was'200911hink. 1~-.~11
~i~

O. When was your second one?

A. The second one was December 2D15.

p, Dld you have any trouble seeing alts! eilhet on¢ of

Ibose surgeries?

A. No.

q. Did those s~ic~eries correct your vision?

A. Yes.
~--~

q. Why did you have the second surgery In 2015. just the

other eye?

/^~

\ 1

A. Yes, it was the ocher eye. The lirsl sure~ery was my

Ie11. The second surgery was my riflh6
~%

Q, f)id you have trouble with your ric~hl eye leading into
~

201G?

A. No.
~-+
~

O. All right, i Ihink earlier, you menlloned Ihal you ~

fell slr2ic~ht back; is that riglri? ~

A. Co~recl.
~

p. Uo you know on ~vhal bUdy part yuu landed un?
J

~. Lihe lover back.
Q\

Q. And I know you mcnlioneJ Iha1 /ou injured yaw lower
W

back as a result of This inclJent. Anything else? N

q, 1 Uon'I unoerSWnd pie yueslion. Q

~~

~d

t2 (Pt~yes 92 cp q5)

~ .~~ ° '"` ha~isOrn cPorfinq.cvm
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1

b
.~

k

t ~

1,'agc X16

a. Ditl you injure nnythin~ else basides your lower back?

A. No. I mean i was sore. My ~rn~ hil, lhal kind of

Ibin~, but nolhinc~ permanent.

Q. So the only injury IMi you relay to This inddeN is

with regard to your bwer U~ch at lenst (o~ purposes of

This lawsuit. right?

A. Correct.

Q. Now lorry were you on the ground following this

incitlent?

n. Five seconds.

Q: And then how Jid you get lv the restaurant?

A. 1 Tried to stand up and was slipping everywhoru, so 1

dot Aown on niy hands and knees and crawled across Uie

parking area. I lriecl to ael to bhp bock tloor.

coiiltl not, so 1 ended up walking Ih¢ snow drift, plowed

area, whatever you want to sail it to walk arountl the

buifJinc~.

cnllcd in iho raslaumnt when 1 go[ to the

front door whom Debra Suck answereJ. She opened up

Use front Joor for ma. 1 went inside. 1 was Soaking

~veL I then went home, chanyed my ctolnes Intl came

back to work.

q, Did you work Iha1 duy (lien?

/1. {did.

U. Uid you Iel1 anyone else about the InciAenl besltles

Paye 97

i

f
.~

3

u

~z

n

1:.

Debra 6uck~

A. Mr. Spear, Moriu Isaac at 9:00 e.m. when She Came to

~voik, my boss, Tom Cbakani.

Q. Anyone else?

A. My customers. I mean, you know, !here was na other

employees.

q, Yov meniloned Nlr. Spaarwas 1hn cook, dghf?

A. Co~recl.

q. Who was Maiia Isaac?

A. Sho was another server.

Q. And Then Torn CiiakanS Is one of the owners at Gran)

Dimilr~'s; Is' That right?

~. Corroct.

q. Dld yon ~• strike Ihoi.

Oid you lel~ all of These peoplo the same

story of how it hopponed?

A. Yes.

Q. And is it grner~lly whnl we said just moments ac~o al

This UcPoSilipn?

n. vas.

O. You Jidn'~ Zell them anything else?

A. Nope.

p. Wha[ did you talk to yuw buss, Tom Chak:ani, about?

n. 1 believe som~boJy else had IOIJ him in the back when

he came in the bark door, so he came up w me and askrd

Par1e ~E3

~ me whtd wes going on and 1 cold him Thal I had fallen

•~ on my way into work th21 morning in the back Io1.

~ Q. Du yov know ii Mr. Chahani did anylhinc7 a(1er you Ioid

him?

~+ A, He Jid.

Q. What did he du7

'+ A. Ha wens ou11M1e back door, look an Ica pick, shovel

fr rypa Ihinc~ anJ went to where the drain was in the beck

parking IOI and slatle4 to try to breakup the packed

u, driving area,

A ~ Q. DiJ you sllp near the drain?

~~ A. 1 don't know. I couldn't see the drain.

~ ~ Q. Ditl he clear the entire bflck lot?

~+ A. pld h0?

~=• Q, Correll.

~~ A. No.

~'~ Q. Just near the arnir~?

~ d A. Correct.

~ 'J Q. Why did he do i1 at that localton versus anoU~er

:.:~ lcealion?

'i MR, BARATTA: Object io foundation.

'(HE WITNESS: Youd have to ask him. 1 don't

~~ know.

"~+ BY MR. S7EINER:

••+ Q. Nnd he ever done That In the past 11 you know?

Page 99

A. I don't know.

Q. Yov ceAafniy novar Told him to do in it In iho post

Though, right? rn

A. No. H

Q. Uo you beliave it was his responcibillty to tlo ~hal9

MR. OARA7TA; To do who!?

m

MR. STEINCR: Break off the ice Iiko ha did, d

7HE WITNESS: No. ~'

MR. BARATTn: I'll object to lorm; ~G

bund~llan: also c~l~s for a Ieyai conclusion.

7u Ih¢ extent you can answer, please coo

ahead. O

THC• WI"ftJESS: No, i Uon'1 believe it was his

r~:sponsibillly to do ~ha~.

CjY fu7R. 5 (GMER: J

q. Do you h, ve any idea it he told anyone else about This ~N

inridenl? (~

n. ~ Jon'c know. ~ j

D. All iigh~. So alter yuv chmi9ud aix7 came back to viurk: O

wetu you a61u ~o generally do yaw everyday Jidi~sl ti'—'

JA. Yes.

Q. Oid you complete your shill? ~

A. 1 tliJ. W

q, where dia you ~o :aqe~? N

J~, hlum~. O
J

1̀

~~~t~~;~~ I)pl'I)()l>lY:~i()I"till f(. C.O/fl
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Pine `i0

Q, Whpl did y0~ do?

A. 1 look some Molrin and laid down.

Q. C:ventually, did you go seek medical allenlion?

A. I did.

Q, Whero was Thal?

A, Concenlra.

Q. Which one is Ihat?

A. 1A and Groesb¢ck in Fraser.

q, What Jid you IeB Ihem7

A. Thal 1 fell at work.

Q. Was tha! the tolloviing clay?

A. Yes.

Q. Do you know what time yov went tl~era?

A. Approximately 1:00 o'ctook, 1:30.

Q. Ware you scheduled Io work on Thal Sfl Wrday?

A. 1 was.

q. Did you call In?

A. No, 1 worked.

Q. You worked that Saturday, !oo?

A. I did.

Q, pld you report ~hls incident to anyone else?

A Anyone else being who?

Q, Anyone else wo haven't tTlked about or -- wcs havon't

lolked about?

MR. BARATTA: Object to loan.

I:'ai~c: 5'l.

i well.

A. It hurl, On a scale of one l0 10, probn6ly five. 1

~~ complelad my shill. I did my dub because tl~afs thn

~i kinJ o~ employoe 1. m. l went Iwme, look Iwo MW~in

~~ and I laid down. As the evening prog~¢ssed, it ~jol

worse. I w. s unoble ~o sleep all night.

'~ Tho tollowlny day, l went to work because

~% was scheJuied to. When my boss name in, I told him, "I

y don't know whaPs going off, but (hava been in pain all

en night. 1 nenJ to go see a doctor." He sold mo to go

!~ to ConceNra, which is whnl I diJ,

~' Q. Okay. So Ibis incident happeneA on February 21st,

~3 2q1 A. Do yov know II it snowed on the nl~hl prior?

~A ~. 1 have no idea. 1 do~i t remember.

~ 5 Q. Do you know i(il snowed cmnhig into work Thal mominc~?

~e A. I don't ~~member. No, I don t believe it was snowing

a~ ghat morning.

Q. Do you have miy ilea the last lime it snoweJ ba(oto

~~ ibis incldenl7

_o A. It wus s~wwin~ every Jay, DAa Slci~ar. h was

-i February.

-- Q. Well, you just Iuld mo you Jldn't know If it was

snowing Ihu Jay 6elure or if it was snowing Iht~1

Z•~ mornin~so-•

~+ A. 1 have no Ilea honestly.

Page :i1

t

n

7

a

:~

~n

n

i:i

~ %

~ 5

7HE WITNESS: I mean 1 told my son and his

wile. Ttley camp in for breakfast on the Friday

morning. "Mom, what's wrong w31h you?" "I (ell ibis

morning." I lotd my customers. 1 mean I'm a very

eNiciont wallress end when I'm only moving a180

percent, people ask, "Oh, wital's w~on~7" "Oh, I fell

This mornfnt~. My back is kind of hu~linp." SO of

co~use I spoke to other peopl¢.

Q. So world you say at least following the Incident, you

were al aboul80 percent 2t ~easi for lhal --

A. f-ollnwlnp the Incidrnl, my pride w~ s hurt mare Than

myself.

q. So your Injuries really diJn'(develop for some period

of lime, at leas) the exlenl of Them?

MR. BARAT(A: I'm going to object b~sad on

foundation. She's not a doctor.

MR. STEINER: I kno:a, hvl she Mnoivs what she

•e

.~

F

fell.

. ~ MR. BARATTn: if you can answer as Iv the

~~ ~ proc7fession of your injufirs, whelhnr o~ nUl your body

was in shock, anything like that, Iben proviJ~ Mr.

Steiner with an answer. I! you can't, Then Ieli him

- - you don't know.

~ • L3Y MR. S7EINER;

q, You can also loll m~ the exienl of your pain level as

is

Page 53

O. eelore This lawsuit began, did you know who Jim Sage

was?

!~. Yes, liJ
CJ. How did you know his Hume? S—i

/~
A. I acWally became aequainled with Mc Sage when i y

worked at Dlmilre's ~ocm¢d on t t Mile anA Grflliui In Crl
Roseville. I actually worked Ior Jim Sage for

approximately four Uays and a! Grand Oimitre's, Jim

Saye was Ih¢ IandbrA, sn hr cslled ollen and slopped

by a lot.

q. Flow often would you say he c~llud7

A. Oh, 1 donh know. When he needeJ 10 call aAoul

Osomething,

U. Dicl he ever call you directly? ~'

A. No. ~

Q. Uitl you ever SpeaX wish him diretlly9 ~

A. Of wurxe. I ~voulJ have io answer the phone.
N
Q

O. Anil lie woulJ just ask Inr il~rs owner of Somelbin~ like N

I~lfll~ O

A. Yes. ~--'

Q. Uo you know whnl btu calleJ abOul?

A. I have nn idea. He ~~~as the IanAlord. He would c.Nl ~

aUoul whal2ver hew. His. („~J

O. Are you zware of eny Seer Invesimeni Group employee ~V

beirn~ on the premisasl Q

J

b

]. ~1 tPages So co 53>

a t - ~P~hv~sorn r:~,or~in~.rum

.., .. . . :ti3-5li7.1t100
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NIR. BARAT7q; Object to form. Al evhnl lime?

MR. S7fiINER; Jusl in f)eneral Uefore the

Incidont.

THE WITNESS: 6efuro thu incWenl? Mr. Spe:v

uSeJ to wmk for Mr, Sage.

BY MR STEINER:

q. Well, it's my unUerslnndinp Mr. Spur was a cook,

~i~jlll2

A. Yas.

p. So he was a Grand Dimilre's omployee, rit~hi?

A. Yes.

Q, Are you swore of any Sege Inveslmem ~~oup employen'ns

an employee for Sage investment Group Be6ig on the

promises?

MR. BARAT7A: Ohject In form and toundolion.

You can answer it you knwv.

7HH WITNESS: Lfke I said, Mr. Spear workr.~l

ns v cook for Mr. Sape, also.

CSY MR. STEINER:

D. Bul in {he capacity as an employee foi Sage Investment

Croup, are you aware of ~n employee hPinc~ on the

premises?

MR. dARATT/1: Same obJCc110ns.

7HE WITNESS: I VonY undeisland the yueslion

and he's -•

Paye SS

MR. BARAT7A; If you Jon's ~ntlersfand the

question, yov lot Mr. Stein¢r know. II you don t know

who was woikinc~ for Sage's Inveshnent Company al the

lint6, yoU 101 him k~Ow Ihal.

7HE VJITNESS: Btil he asked and I answered.

MR. STEINER: I unJorslanJ.

MR. BARATTA: 7allt ro Mc Steiner right novi.

1've s1a10J my objection. 1(you Aon'1 hnoiv, you do1~'1

know.

4Y MR. STEINER:

Q. I.el me see it I can repnrose this. Did you ever see

Noy employee from Sage Imeslment Croup qi Iheir

c~paciiy ~s an employee for Sage Inves~ment Group be nn

the premises al Grand Dimitre's?

DAR. DARAT"!A: Ohjecl to brm anJ (ounJation.

THE 1N1"(NESS: IYn guinp 10 say I Jon'1 know.

l3Y A9F. STE WER:

C2, hid you 5eC an emplo~~e~ otii~~ Ih2n Adr. Spe. ~ -•

A. C-ver?

U. Lel i~~F IiniSh the question. Did you rver zee a Sage

Invesirncnl Croup employee on the picmiSes al GrnnJ

Oinlilre'S other lh. n 17r. Spear?

A. I have Seen whoever vuiinlain5 lhv pioUe~1Y.

p. And who is shat it you know?

1l. '13.I I. An(15f.:ipin9.

P21 C~~ ..̀ih

~ ~ Q. dui cabal about a Sage Inveslmenl Group employee other

i • Ihnn Mr. Spear?

A. 1 don t even know who works for Sage Investment, so no.

' U. Okay. 4o you h~~e . ny iJea ii Sage 6wos4nenl Groop

know the cmidi~imi of the premises on Iha dale of the

~ inciJenl?

'~ A. You wnu1J have to nsk Il~em. (don't know.

Q. Are you av~Tra of whellief Saya wuvlcl use the paikiny lot

~̀ for any purpose other Than for GrenJ Diniilre's

~~ business?

~ ~ MR. FSARAT7A: Ob~ec1 to found lion,

~ ~' MR. 5T~INER: tasked fl sho was c~wnre.

~~ TIME W17tJES5: t woulJ assume Ihal Safe

~s Invcslmenl~.Ilov~s.Il of their tonanls ihnl ara

~5 locnted in That plaza to use the porkinp lot.

~ e BY MR. S7EINER:

~'+ O. Efldier, you mcnlloned Uio poridn~J lolwas g¢nnrally

~ y vsod by the cuslm»ers and employees of GreiM Dimilra s.

i^ riphll

%~~ A. Yrs, sir.

~~~ O. Were you lamihnr ~,yi lh T&J beloro lh(s incident?

2z q ~ am.

z~ Q. Un you have any itlea how often They wer¢ on Iho

~'+ premisos? It you don't know, that's Ilne.

15 A. UepenUs on ••

__. ..._...._._... __... . __ .__ _ __ .............._r._.....,_ ..~.

Paye 5"!

~ MR. BARAT7A: OUjecl lu form. Go ahead.

MR. GADEL: it slie knows. Go ahead.

THE WITNESS: Oop¢nJs un whanfmo of year.

~ Dudn~ the swnmer, They woNd cumo and mow 10e lawns

and do the eJgin9 for Ibe Irons cvrb]ng awunJ the

6 proporty. Ouriny the wlnlar, t m¢an they came when 11

'~ vres necessary Io prow.

"^ 9Y MR. S7~INER: ~+

Q. But it's loin to say you co~alnly did not sea ihent

~' every Ism¢ They crone on Ihr. premises, rit~hl?

i' A. Nol every lime, no.

~ ~~ Q. Do you NnoW if Grantl Ujmilfe'S'N011Id C~~I IhC~i7

^

 ̀1

~ •~ A. I dndt hcli~vu so. O

i ~ •+ q. Do you know it the owner hne~v anyone at l"&J, of Grand

~ }'~ Dimilre's'? ~

i ~ ~ A. Which owner'? ~

~" O, the owner of GranU Oimihc's.

~

~

A. f ~on'I Uelieve so.
N

~ ~ YIR. BAIZATTA: Ms. livinys leslilied (here

Ov~~re IwU UwiKys for Ihl• Iasi decad¢, 10 yPalS or a

1 ~ ~ couple years she workeJ (here. so which owner?
J

~... NIR. S7tINER: Either ownea Q\

THE V•IffNESS: ~e~sonally, nu. shay did no; V j

hnrnv Ihnse pizople. ~ N

~ ~~
i

6Y MR. STE~NF.ft:
Q

"b

! ̀ i { Pagc.s '.;9 to 5'71

t

.._ ~Q~ hO~iSOrni?{iOiY~ncJ. ci:in

~~lJ
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Donna Livings
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Par_, :ifs

Q. When you had a wurkplacu s.ileiy concern, Jid you

~enerolly report lbal Io Grand Dimhrc sl

A. Yes.

Q. In Uie 24 hours prior to the incident, Jid yoo cansinne

any utcoliol?

n. Na.

Q. What about droi~s, either medications or illicit drubs?

A. None.

Q, Mow soon after Iho incidnnl did you confa4~ a lavryer9

A. August of 2011.

O. Ukay. Now, your attorney and you provided us wllh some

in(ormal'wn in This case, actually a lot of inlormaUOn

nnJ I dust ~vanl to verity Thal f have all of Iha

medical providevS that youve treated Wllh as a resell

of This inciJenl. So I'm h. nUing you a copy of what is

titled Plninliffs Answers to ~ofendant 7&J

Lnndacapin~•s INe« ogolories. I'm using (hose simply

because Iheyra more ~ecenl than the inlerro~jalory

answers that 1 have for Sage bweslment Group.

I'm referring to Inlerroc~ntory Number 17.

Now, if you coulQ just lake a quick look Through these

and it you w~ni to look Through the whole Oocumenl,

IhnPs fine with mrz, just Io verify lhpl it looks

familiar to you, but l'm asking spacilically to Took al

17 antl verity Thal Those ere Itw Vealers ihatyou

i

m

a i

is

re

~ n

l5

lF

it

7 t:

in

::o

.~

r.7

~,~

::~

I~a~ae 59

treated with as a resell of injuries you s~slained as a

result of This tall.

A. I tlon'1 believe I ever went to SI. John Moross.

Q. Okay.

A. Thal looks like it's abort il.

Q. ONay. I'm just 9oing to ask you sane questions about

;ome of Ibosu providers. E~dier, you mentioned soar

primary care physician and I'm rwt even goine~ to try to

say II, so I'm just going to spy Dr, P. Is Ilia! okay?

n. ~rnaCs line,

Q. When was the lirsl lime you IrealeJ with Dr. P'?

MR. BARATTA: Object to the form.

71~IC WI'I'NI_SS: January o(20'151belleve.

tsY tv1R. S7[INER:

Q. Do you still curronity heal with he!?

A. I do.

Q. Who vas yoiu primary care physician before Iha~"?

A. I Ofd not havC one.

O. Did ynu have a primsry care physician ai . II bt~lore

hrr7

A. I oiJ dwinc~ my marriage with Mt. McMillat.

Q. Who waS Thal if you remP.rnber?

A. Acloally. 1'll lake Iha1 back. 11 wasn't a primary

care elector. 11 vas an v0lGYN Jorlor.

Q. Wlio was lh~t :~

2

n

z

in

~ ~

c,

i.,

n,~~ fi0

~ A. Ihn Iryin~ to Think wti, I his name was. He was oiit of

~~ S1. John. I don't romemher hfs nflme.

~~ MR. DARATTA: Pnppss?

THE WI7N[SS: No, John somebody. ttlonY

remember his n~m0.

~ ~ BY MR. SiFINrR:

~ q. Okay. Wliat IeU yoo In (real with ••start Irealin~

with a prim, ry care physician In Januory 201G?

q. Ic~oi niedicel insurance.

!~~ Q. Now. Mepdelson Kornblum, ICs my understanding IFral

~ ~ IliePs lbe gflice that hanJled some vl your surgery,

~~" riyhl?

~ ~ A. They h,inJl¢d a110( niy surgeries.

~~ ~~ Q. Had you ever Vented with Mendelson I<ornhlwn babre

~ ~> thisincidant'!

i f~ A. No.

~ T R. fJid anyone rater you to Mentlelson Kornblum?

~'-~ A. Yes.

Q. X10 W3S IhatZ

!1. ACW~IIy, 1 ran into 2 customer ai ~• from whom 1 had

'~ waited on in MeiJer anJ she asked me where I had been.

- ~. I toitl her that 1 tell and she sail, ̀Oh, yoi~ nooJ to

~~~ call my guy;' and she gave me tits card.

~ Q. When J(d you Ors star! IreaUng with Mendelson

' :. Korn6Wm? 

.A..-......_...~....~ .............~.......~..~........._~.~.
.._.~_...._.~-..._.___.~.~......_~~...

Yage 61

~ A. Auc~usl I believe it was, my first appointment, of 2014.

F~

(_-

1 q. bo you know who p~iJ In have you see Ihnntl

~+ A. ~nitlally, my Workmen's Comp people had told me Ihol
~1'~

•~ they would pny for hIs consult, but would not pay (or H

ilolhuig else. -~

i s q, Buti~'syourunderslantlinpevc:nluallyaliotllwas

paid Ihwugh yav redempllon?

A, Yas, aRer I soeJ then ~,

Q. You're still correMly Irenling with them, dghl?

•

• ~

A.

Q.

Yes.

When was Thu last Ihne you saw Them?

''~ ~. Jonunry.

~ ~'~ Q. This yeat7

' • A. Yes. I Senn Nlm In January anti i seen my pain ~y.

j ~'~ mann~emanl Joclor, Dr. FIaO, In Fe6~uary.
~4 s~~ Q. What Oay in Febni. ryl

i
A. Tho fitlt I believe. ~

~
4 ~ Q. Oo you leave any nppoiniroents to cce Diem in Uie faiure?

~

• A. Yrs. O

• U. Do you know whin those :+re? ~,

~~ ~ n, I can tell you. Mz~cii 901h for pr. kornbium and Dr. J

Mall, l .inl Jur to sre her nn ~laich 1UIh.

Q. Okay. Oakipnd bnac~ing [Ji. c~noslic Center. cliA Ihry just W

. ~ do an PART or somclhinc~ like that? N

.. ~l. YES. O

~. 'l ~~'

7~ 

har>onrepnnin~. r..om
:t73-3tiT~Lr ~~00
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Donna Livings

2/22/201'7

?age (i7..

D. Uo ycu know when Ih~l was 7

A. April sometime of 201 q.

Q. 'fhe Concentrn in Fm,Cf you mrnlloned yuu went ~o a

couple days alter the accident or the Jay alter the

2ccidxnl. ri9hl?

A. Cor~ocl.

Q. How long did you s¢e 11iem?

A. I wam to say three weeks.

(~. OIJ anyone refer you to ihem9

A. My boss loid ma io coo (here.

Q, Whu( aUoul the ConCCnlfA in W3lfen?

A. I hove nu Idea. IYe nvvor been (here. Ihn sorry.

The Werren luc.alion is Or, Belll. Me's iha Concenlra

speciallsi that 1 was sent to from the 79 Milo

Iorallon.

D. And would That Ome be in Ih¢ Ihree•week perioJ That

you irontc~ with Concenita?

n. rlo.

Q. How tong did you Ifeal with Iho Warren Ono?

A, from, I do~i~ know, the Orstweek vl March mayUo,

second weak. Il was like second week of Mareh antl 1

stayed with them unlit l w¢nl logo soe qr. Kombhun b~

Auc~usi.

A. Sinre going Io sae Dc Kornbfum in Augosi, did you sne

sny other physician other Than Dr. KornbNm's ottlee?

Pa~)e (i~)

~ Ihewpy?

A. Montlelson Kornblum A)iysiral Therapy.

Q. Okay. So They hondlr. it »II in-house?

A. Yep.

~~ Q. SL John Macomb. is Uiat whero your surgery occurred?

A. My Surt~eriex, yes,

'+ MR. Bl~FA1TA: (donY know it youYe ow•are.

y Mr. Steiner. I lhou9h11 m¢ntioned Thal gh¢ had a

recent Arsion.

~~ MR. STEINER: I Ibuik you meMionetl ilk~i,

~ ~~ yeoh. That sounds lamlllar.

~~' tv1R. BARATTA: The Cs wlry she's not In P~f.

~~ BY MR. S7EINER:

~'~ D. Okay, f.eCs 1~1k abwl (hose surgeries. The Orsl

~'~ one, who performed the litsl ona?

R. Malin Kumblum.

+~ Q. Did h¢ p¢Aorm the second one, X007

~" A. Yes, he Jid.

~ ~' Q. Wh¢n did Ihu lirsl one uccuR

?~+~ A. He also did a Third one.

~~~ Q, Okay.

• - A. Tho first one wus AVri17.~J1h. 2075.

~'~ Q. So you menUonedyou slaved seeing him InAugus~ 20t4.

~M1 Why t dId he tlo in botwaen August 2014 and Apri120157

~'~ MR. BARA7TA~ What did who do?

Page 63

A. Between Concentru end Or. Karnblum? No, ~ don'I

believe so.

Q. What about aHer you first saw Dc KornUlonl's ottice,

diJ you ever soe another physlcien?

A. 1've aclu~lly seen sever.1. Yliey were like lhinps

that -.

Q. Thro~gb the Insurance company?

A, Yes, the insurance. IMEs or whalevor Ihoy were.

Q. RIgh4 Other IheO Those, diJ you ~u visit ony other

p0ysician4

A. No.

Q. Pure Ne<tllhy 6~ ck when dIJ you Ilrst start Treatment

Iheia?

A. Thai was Ibrouc~h Concenlr~.

Q, So between the lime of Iha incident and &acing Dr.

Kornblun7. you ItCnted fl~ Pete FIC~IIhy 83CK?

A, ves. and ~I Fiey. Therapy or whatever Thal place was.

Q. Ukay. Dn you still do physical Therapy through pr.

Kornhlum?

A. No.

h. So since you 5tarleJ seeing Or. Kornblum, he h~sn'1 ha
U

you Oo . ny physic. I Therapy?

A. Oh. n0. Pve hid Nl~ysiCal Iher.~py. i'in just nut doing

flny ~iyhi nV~~•.

O. Okay. Who diU Or. Kornblum refer you io for physical

Page 65

A i3Y MR. S7EWER:

Q. The doctor and you.

MR. BARAT7A: In relerence 10 treatment for r-,-~

~j,
d her9

MR. S7EINER: Ric~hl.

'~ THG WITNESS: Not much. I would ~o see him

~ '+ every rouple of moNbs. I was seeing Dr. 41x11 every

~ ~ month for pain management.
~+

I, BYMR.S7EINER:

j ~ ~ O. What did Dr. Hall Jo for you in (hose couplo months,

~~. ~ ~ every couple nwnlhs?

A, I see her avety month. She's pain manngemen4 ThaCs
O

~' vihere I hav¢ lu gel my pain mediCulion from.

~ % Q. So she would Jusl Wescrib~ yw pain U~~S like Norco?

i : ~. YQs.

Q. And Iiie other ones Iha1 vie t~lketl about earlier?
~

.. A. Yes. the Gebap¢nlin.
Q

Q. Dill sllc do miylhin9 else? N

A. No, that's aiL She's a porn doctor. Actually, I'll
~

take Thal hack. She did. Site gave me injrdions, I t—+

Aid have injeriinns. 1'hr, slewid whatever kinJ of
J

~~~ injections, I had Three of Those with Dr. Hill.
d1

W. Do you know ~vhan those occurred'?
(~J

.. 7~. I donY rgmembr. r. 11 was last yezr.

.. O. Was ii before of — ~

J

~d

'17 (?aqe~ 62 to 65}

a~,'f'{ - ~ hanii~fvepUrlir,~.l:Urn

31;~-.5li7 ~ {J i OO
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Aonna La.vings
2/22/2017

t'~ge G6 ~ I.>aye Gfl

A. 11 was alter my seconJ surgery. if ~ a couple days, vient back for a coupl¢ of Jays, so 1

Q. Uo yov know ~vhal Or. Komblmn Jid in your Ilrs~ 1̀ ~ 6eliove it was like hvu wanks alter.

surgery? I ~ Q.

~

AnJ how many appointments h2ve you hoJ wllh Dr.

A. My lirsl surgery, he went Ibrough my back and it was Kornblum since that second surgeiy7

suppose) to be a couple of pins and that kin0 of Ihin~. ~ ~ A. AppfoximalCly 10.

When ha clot in Iheio, it wnc not yvile as he ~ Q. Is it liko once ovary couplo months of sumolhing like

~nlicipaled and 1 ended up c~oUfng a couple of tilanfum '~ ~hal1

wds or whaluvur pvt In iliero. ~~ A. Yes Sometimes him, somellmes his PA. I don t alw3y0

Q. Do you 11~vc+ nny Idea If those rods will need to be ^ see him.

romovud ~t soma point? ~ ~~ Q. Flnd Ihen did he schedule you br pl~yslcel Iheropy at

Mfi. BARA7TA: ObJectlon; fo~ndalion. ~ >> Ihat Iime1

THE WITNESS: They'II never be removed ~ ~' !t. My physical Iherapywas sIH momhs after myseeonJ

BY MR. S7EINFR: ~ ~ 3 surgery Is wh¢n i started.

Q. DiA you gel n second opinion before going Through with
i
~ 3n q, flow long were you in pl~ysicel Iher~py (or?

Ihnl surgery? i~ A, 1 want to say Ilke N+o months.

A. Mo. ~'~ Q. Then tollowinp Ih~1, did you ~usi coNinue to see Dr.

Q, HOw IOnc~ wad¢ yob in IhB hospllal floe! Ihel Iflsl ~~~ Mall IOt Iho pain nlanagom¢nt?

SV/QBIYZ
~ ~~ A. No, IWe nevor been abto to sloe ~Jallfnp pain

A. My surgery was on Thu Wednesday and 1 Bellew 1 le(~ ~~ manar~emenl.

ihoro Friday, Iwo days.
zn Q. I understand. fm sHyin~ a%er your pbysfcal lher2py

Q. Following lhnt surgery, how open woiJd you follow up
s~ was comploted after (hose couple mmilhs, whit did you

with Or. i<ornblum? ~ •~ ~ tlo9

A. Follovdnc~ Ihot sui9ery, 1 had another surgery the { '~{ A. We had to slop physical IheraAy~ ~1 was never renlcy

lollowing week. ~ '~~ complotetl becauso of th¢ pain Ievei Thal I wos in.

U. Okay. W»s lh~t planned? I ~5 Q. So from about algfit months alter your second sor~ory,

...__...v.------ -------~ ---..^._...._

Page 67
__.. __. __ _ .

Page 64

~ A. Yus. it was my second sufge~y. ~ you s~uppeJ Treatment until yaw thirU surgery; is that /`!

-' Q. Ohay. And Dr. Kornblum performed lha~, ~iU~~t? '• dghll ~ m
A. YOs. ~ ~ A. Correct. m

~~ Q, And whnl dfd he do In that surgery? ~ Q. 'Wh¢n was your third surged m

A. Actually, I hzd M1vo surgeons There. I had a general ~~ A. Docemb¢r 21st al 2076.

~

~"~

~ surgeon whu was Dr. Harris 1 believe his name is, They ~ q. And Dr. Kornblum peAorm¢d that surgery9
C

~ w¢OI Ih~Otlgh roy 51o~ilach Intl ~II2Ghad mote bars, so Oi. '~ A. Ha diJ.

1-~-{

l.J m

Morris ended up having b move everything out of llio +% Q. What did he do? ~'

way and Or. Kornblum did his Ihin9 on my back.

ik

" ~. 1 call Il nJding wings. tie extanJeJ Ilia nlulal bitts to ~G,`
I

~~ ̂  Q. So ~h~l vies inslalling more rods in your hach9 ~ i~ lusu --

A. Yes, more hardwire. ~ _ ~ Q. To lusc These •- ^

Q. HOw lo~~ were you bi the hospilt~) following Olal ~%` A. The vC~tBb18e, yes. O

-~ ,urc~ery7 I ~~~ Q. OlU Dr. Kombhimmeniion whellier or not he ihouphl lhn

• ~ A. I went in on A4ay Glh for the surgery anA I believe Ilrel ~•~ surgery afle~ the second surgery was successlull ~ O

was a WeUnesday. so I Think 1 didn't gat out unlit ~~~

i

A. He fell 11.,1 the surgery ~ven1 well and we vrould hnw to ~j

SolurUay on Ihet one, so Thal wns Three Axys. I ~ ~ wail ~o seo how 1 recovered. ~

Excuse me one seCunJ. ~ ~ O. Ok. y. lies Ur. I(omAlum expresseA 111x1 he believed IhiS d

(Discussion off the record.) 1 ~~ lhi~tl su~9ery went w~0 as well? ~N

~

~

RY Mft. STC WGR: i ~ A. He's vmy happy ~vilh the ~hiiJ surgery. Yes.
Q \

.~ U. How Twig diJ you loliow up with Dr. Komblum alder Thal ~ ~ ~ Q. Hns your pain gotten Uelter since youve yuno IhmugU ~ N

'. swgery? .. these sv~c~eries? ~

A. I Uolieve it i+gas Iwu weeks. He .ureic) 1u sea mu in Iwo ~ A. Lvenlually, ycs. ~ N

weeks. Since born surUories v~ere only n weex <p~n j ~ Q. Are you requimJ to use uulcbes. a brace, walnur.
W 0

Irop~ ¢~ch other, yoo knew, it w;is like i really went. ~ ... :viyihin9like Thal? ~ N ~

+ind the surgery. slnyetl there a couple days. came home A. 1 have a Urace ~~I home anU ~ n~sn haoe ~• Pm not sure QJ -P

'b N
r1~ \O

to
~ E3 (,.~aq~:>,; 6h co 5~)) 00

b
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Page 70

what iPs c:+11a0, bul iPs a bond s~imWaior ghat 1

bavo to wear every Jay fur 30 mfnuics. II's Iike a

balle~y oN~raled wii~.

Q. But yew doll vsu any walking aids, dghl?

A. No.

Q. What is your back bwce c211oJ, ff you know?

A. ICs a back broce. II has metal rods In ibere. II'S a

black, heavy-duly oriho back brace.

Q. +Nhere did you get it?

A. Tbo Supply Mora i had to coo in Thera antl get

measured (or it.

MR. ~ARAT7A; Binson s.

THE WITNESS: Bin^,on's.

BY MR. S7EINER~

U. Wes that presc~ibad to you by Or, Kocnblum?

A. Yes.

Q. Mow often do you wear it?

/\. When 1 need to.

Q. How often is Iha17

q. ~enends on what I'm doing. Sometimes I don't Dave to

weor it at all and if I'm doing my housework, then yes,

do 11, you know. to ~ry anJ keep my back still.

Q. So id's as needed?

A. Yes.

Q. Did Dr. Kornblum prescri6~ That bone slimulalorl

C~age 7'L

•~ Q. Being a waitress, you mentioned ~hnl you had to bent

.. over 0nd cony heavy objects, right?

A. I Jidn't mernbn Ihsi I bent mgr, bvl yes, I Uo carry

Jive, sIx plates on my arm ~vbich lends to be heavy.

Q. Did you ever have piobfems with your back before?

~• A. Ot course. My back oched. I'm on my teat ali day for

'~ six to eiphl hours.

n Q. How long IiaJ Ihal been a p~oblem~

A. I'm G6, so I've hnd Three cMldren, I'v0 had backaches

~~° (or 20 years, nothing that has kapl me from working.

A ~ 4. Has any tlacior told you Thal you are pormanontly

~ ~- disabled bom woikin~9

~~ MR.BARA77A: ObJeclion;askeUendanswerced.

1•~ Sha leslilie~ re{~arding epplying for and befnc~ grnnled

~5 Iirst limo SOCInI Security Disability.

~~ THE WITN[S3: 1 atrvaJy answered ii so --

~"~ 6Y MR. STEINER:

1~~ Q, Soil's your underslandinp That you cannot work?

~" MR.6ARATTA: Asked and answered.

%~~ Go ahead. Donna, you can answer.

~ THE WITNESS: Al this time, the doctors have

_~- slated Thai I am unable to ~vo~k duo ~o my bacM

"~ condition.

~•~ BY MR. STEINER:

'S Q. Do you believe you'II Iw able to work in the (ulure7

Page 77

i

r

T

0

V

~n

~ i

A. Yes.

Q. Where dW you get that?

A. Nls oflice.

Q. And do you bav¢ any ideo what That Uoes7

A. It's supposed to slfmulalo bone e~rowlb.

Q. Okay. Ao you still use ii?

A. Every day for 30 minutes.

Q. When did you first start using Ill

A. Three weeks after my Third surgery.

Q. So recently?

!t. Yes. in January.

Q. Havr. you ever hr,Trcl IAaI yrni ve had arthritis in your

back belore?

A. Yes.

D. /tad when is the first 6me you heard That?

A. Dr. Belli told me when I had Ibe MRI done.

Q. When wos Thal?

A. /~~ril.

t~iR. 6ARAT7A: Asked and <ns~varad. Go uhuaU.

TI1l Wl"INGSS: April 012015. I'm sorry:

20t9.

B̀ r pnR. 57[IMF.l2:

(Z. hIUS any Ooclor Wltl yrn~ Iha1 you Vc hpd deycnerolive

conJi~ions?

A. Yes. L)r. GB~Ii anJ Or. Kur~~hlum.

r.

~ n

Z .,

is

~!

+ Fd

i :~

gage 73

A. 7haCs Iho (ul~~o. 1 have no idea what's ~ofn~ to

happe» lomorro~v. I oNy know vihnl's happening now, So /1

no.

Q. Are you oplimislte ihal you mlpht be able Io work }--1

ng~Ui?

MR. BARAT7A: Ob)ecllon; relevance.

You can answer, Donna.

THe W ITNGss; My income is 5615 a month. Do

you Iiiink I would like lU gv back to Welk? Yes.

6Y N)R. STEINER: ic-J

4. Did you ¢ver lake any pain medication Tor any mason - }^—~+

bolero this accidnnl? l 1

A. Nope. Occ~sbnal Molrin. O

Q. Any prescription?

A. No. ~

Q. Prior ~o This inrident, tlid you ever have any problems
~

with your back That required meJical Ireaiment?
N
Q

n. Nuve. N
Q. Any pain Thai we haven'I already Jis'cussetl in your

~

back?
~--+

n. No. J

O. On the Agile of This inciJenl, were )rov tmaling br any
~

meU~ceH cw~dilion5? W

n. No. N

Q On the elate of fl~is incitlenl. were you IaNng any ~

J

~a ' A 1' "' " ̀ harscnieporlir,~ Born

:?7;i~,5U J-; 1'11](1

lid
F-~

l~~

l 1
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Donna 7avings

2/22/2017

?age. 7~1

medicallon?

A. No.

Q. Presently, aru you doing nnylhing other Ihun mr,Uiealion

to alleviate ynvr pain?

MR. 8~RA7Tn: Asked end answered. She weirs

a hack brace, sho's 90l a TENS unit anJ she Ickes

Norco.

MR. S7FWER: Okay, thoso are three lhinc~s

That she Jid manllon,

6Y MR. STEINER:

Q. Bul is (here anything oth¢r Ihon •-

A. My doctor doesn't wane ma to do anything a~ this time

except heal.

Q. Okny. So nothing elsa'l

A, No.

Q. Do you recall any particular incident after phis (all

Ih~l aggravated the pain in your back?

A. Evorylhing I Jo aggravates the pain in my back.

Q. Llke what type of ac1iv11y1

A. Slanding, walkine~, sitllne~, sleeping, beetling. 11's

constant pain every day.

Q, Ater li~)s incident, did you ever hnva a slip and foil?

A. NOpe.

Q. Any automobile accidonls nRer?

A. N011e•

9

u

xo

U
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iu
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page 7S

q, qny visils•to the emerflency room other Than related to

This inciJent after the aecidenl?

A. IYe actually been to urgent care since this accident.

Q, For what?

N, i h2A an Infected tooth that required anUbfolics and

Thal was ~ week ago Privay, so whatever date Thal was.

Q. What urgent care was Il'7

A. Roseville Urgent Care.

Q. Ailer This intldanl, have you Jone any surgeries

unrelated to This incident?

A. Nope,

Q. Nave you eves vlsiled a chiropractor?

A. Once.

Q. When?

A. Let's see. My son is 33, so 33 years ago.

Q. ~n +/ou remembef ivho Ih21 was Ihrou9h?

A. A thiropratlo~ Ihal was on Ten Mile c+nd IJ~ A in

[asluoinle.

MR. BARnT7~: Lupo.

THE WITNESS: No. Nos.~icki or something like

Ihal In the strip mall right (here.

sv rnrz. sTr.:wFa:
Q. ~o(ore This inciJeni, had ~uv ha6 a ,lip and fall?

h. No.

Q. F3efore liiis incident. had you Iiad ~n automobile

I'~:iyr. 7F.

~ accident?

A. No.

~ ~ Q. Before This incident, had you Veen ho5pilalizeJ (or any

reason other Ihan foi your chilJ~en?

'~ A. Yes, 1 had a i~paruscopy and I haJ e partial

hysterectomy.

'~ Q. What's a IaVaroscopy?

A. ICs whera They coo Ihwugh your naval with a Scope and

check it out Iv see what needs to b¢ done.

e q, Whal was Thal in relation lo?

~ ~ A. 1 had endomeltlosls.

t' Q. When vas Ihat7

~ ~+ ~. 11 aclualiy started in Iike'~J~,'~J7, the pains ali

~ ''~ 51~rtCtl.

i~ Q. What hospital?

le ~. SI. John Moross. So actually, you know wlial, ihal's

1~~ wh¢~ { wCnl to SI. John Mo~oss.

~g Q. Belore This incid¢nt, did you ever see 2 physicnl

~" IheraAisl?

n A. Yes, when 1 injured my shoulder in 2000, t seen the

+~ Concen~ra physical--

zt Q, any olhe~ incident?

~~ A. Nnl that I can recall.

=~~ Q. Oefore this incident, did you ever have an MRI, CT

is scan, anything like Ihet?

~

Page 77

A, No.

1 Q. Have we pretty ~nuCh coveleJ all your treatment for

after the acdJent7 m

A. I bClieve 50. Eveiylh~nj was pretty much Jono anJ

5 ordered l6rough Ca~ceM~a or lhrou9h MonJulson Komblum

~~

~-,-t

and a couple of vlsiis to Dr. Pantfianji. l'"

~~„~i'~ MR. STF.INER: lEl mo just 90 lhrou9h my notes

~ ~ real quick oft the recorJ. I Iidnk Pm Jusl about a'

j s done.

in (5hor1 rec¢ssJ

~ ~ ~ BV MR. ST[INER: ^

t ~! ~' Q. 6ebre the incWenL JiJ you hove any hobbies.

O.l' acliviiies, siu(f you Ilkctl to enjoy?

:~~ A, Ol course.

~ ; Q, Whal types of slulf v~•oulJ you do?

~... A. I was actually on a bowling lemn roilh a cuuple of the ~F—+

bids fwm work. II liadnt been Im a roople of fir:, rs a

AeGausr. rvRryboJy ju51 kinJ of sloppr.A mooting to ~o. N

. - 1 used In coo d~ ncin~j. A7y granJsons ~- I U, v¢ ni~re C~

_ yraudchildren. So throe of my gronUsons play sorrr.~. S"''.
~so I mean we always useu io screw awunU ~vi~h the

soccer ball.

- . Al Ih¢ lime o~ the inridenl. I h~0 hvin W

N
s

~~rtuxltl~uglnets mat ~vnre a yca~ ow ih2~ 1 wn;

respunsible lu 1. Y.e cam ni ~hiem in,~l I coulUn'I even Q
J

zo lP~.ig>s i9 Co 77)
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L>age 7(1

do Ihnl I~rcnuse I couWn'I lift up nrrylhin~. li was

like I couldn't do nolh6~g. All the limn, "Nana,

cpme' - "f Gan'1 comr.;' "Nana, come" -- "Nn, t cnn't

d0 ih, l either."

q. With respect lo.lhe bowtin~, hpd i1 Ueen a couple years

belore This incident that you -•

A. Yes.

Q. So with respect (o the dancing, hoiv open did you go

dnncing before ihisincitlenl?

A. 1 aUually hadn 1 bean for pruU~Uly a couple v(years

either, you know. sut ifs all ihings Ihat i can's do

a0ymore. 1 can't wear INc~h heels. !wore Three,

four-inch high hosts all llie Ilme, so now If 1 Jress la

go ~nywhuie. I have to wear flats becouso I can't evon

Dress correctly.

q, C•arlier, you mentioned feat you do baby-sit one ul your

9ranOghlltlfen al toast every day, tlghl?

A. Yes. Woll, Three, lour limes a weeK dopond)n9 on u~hal

Iho mom and dad's schutlulo is.

Q. Okay. Is Thal 10 accommodate a work schedule or

somethln9 like that?

A. Yea. 147y son and his Iiance work.

Q. Au It~ay Vay you or anything?

A. No. II's my grandson. Do Ihoy Pay me? No.

MR. BARAT7A: She should pay them.

Y~ye 79

P~~c~e £10

MR. GABFI: We ie Aack on Ilse record.

~• t3Y nqR. GAtlkl:

Q. Ma'am, I'm c~oin~ to j~imp aromxl a lilll¢ bfl because

• Mr. Steiner asketl a lot of quosUons and I'm c~ofncJ to

do my bust not to coo over (hose questions. I may, but

Pm c~oin9 to do my best not to do lAa4 Okay? iNl~ni is

'1 your weight currently?

A. Riyht nOw7

• Q. Yes.

~~ A. 163.

~ 1 Q. And a:. 1 unAerstand II, ii vas around the 1405 or so

+•~ arowld the 601¢ O(Ih~ incident, ric~hl?

~ < ~. Correct.

~~ Q. For whalover you posted m~ social medio, we're going Io

~5 ask you please du not ifelele Thal and wo mey lollow up

~ <~ wllh your ntlomay. but whalover it was, cammenl3ry you

x~ monlbned, Those photos, just leave fl Ihete.

~= A, No ph010sj~s1 ••

~ ̂  Q. ThOnk yuu, Do yoU do 7willet7

'~ A. No.

~ Q. Do you do Instngram?

• ~ A. Nu. i can Larely do Pacebook.

•~ R. All ric~hL So you menlionetl U~is chiropractor Kho vas

=n in Easlpoinle. Is Ihol lha only chlropruclo~ you woultl

F~ have s¢en in IhQ Ias120, 2b, SO years?

ThIE WITNESS: Correct. Because I go to (heir i i

house.

6Y MR. S7GINER: f

Q. Okay. And you still sec the other grandchildren as j ~~

well?

A. Yeah, ail 1h¢ lime. 1 have a great-granUchiid coming i E

next month. t '~

Q. Cm1~~01ulatinns. ~ n

A. So we 11 have another baby in the family. < <'

MR. S7E)NER: Conglatulauons. Thank you. ~ ~o

Thal is ull 1 bees. ~ ! ~

EXAMINATION BY N1R. GABEU ~ ~'

Q. My nome is Steve Gabel. I represent TAJ I.~ndscaping ~ ~~

and I'm going to ash you ,ome questions about Iho ~ ~ ~~

Incitlenl wo re here (or today. Same 9rooutl rules ~ ~'

apPlY. Okay? You have W answer out loud which I'm 1 ~ .
i

e~oin~ to flsk yo~~ ~o answer out rood. Okay? 1 -

A. Okay.

C]. All the ocher c~rnnnd rues Mr. Sieincr discussed with ..

you npply In me as o~ell. Okay?

A, Okay. ~~~

Q. V~1e j~sf look a hrerk fM n second. DO you need to lake

another break belore we yo ahe:~J?

A. I acWally do.

(Silorl recess.) ..

pzge E3.1

A. In the Ias134 yeafs and INnt was the only tlmc. it

was a~ years agv.

D. Was it one vfsfl or a series of visits? ~{

A. I beliQve I went about five limas, yam{

Q. You tell us, what was thu condi0on you vienl there tor4

A. WhBO 1 bbd my midUle son, I haJ ~n epiJurai and it was

Just to llie point whmt I came out of the hospllal, my

frienJ, because my back was aching and ••

Q. SO yav t¢ poinlu~p to yvU~ IoW bflCH? l`

A. Yes.

Q, VVas th, t wh~l you complained oboul (or Iho live visits?

A. Yes.

^

l 1

Q. So eUidvrol is iypicolly ~n injection Into the low back Q

area to Jecrense polo, so you have your hand on Ihr, inw

Hock? J

A. Correct. ~

O. An<I Ihnl'^, ills ores you complained aUoul? O

n. I'm just slandinc~ here. ~

Q. I w~derslanU. Out Il~al's the are, you complained ~ ~

3bou1, correct? }—+

n. ves. J

O. ~I u the cbiroPracbR Q

A. Yes. W

U. What diJ he do. manipulate the back in some way? N

N. Yes. Q

J

''d
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P;:u.7 t: S 2

~ Q. Flow did lie do Ihei?

.. A. We haU Inkan x-rt~ys and Then ho pul mce ml the bell ihin~ ~-

anU aJjusleJ my spine ~ guess.

Q. Did he ~Iv¢ you a Jia~nosis? j •~

.~ A. No. ' .

Q, bVhnt were the pha~macieS you wens to prior to This I e.

'~ incident? 1 know you monlioncd a few, Vu! Pm point

back in time in !be ilve years before This Incident r

n A. Fivo y¢ars 6efor¢ Ibn inclUent?

~

~u n. Correct. ..

% ~ A. I really was never sick. 1 can recall one visit whero

~ =' I had an upper resplrfllory tnlec~ion. ~^

~~ Q. Jus[ L¢II me.lhrt name of Iha phmmacy, Ilte nnine of the ~~i

vt place you went lo, the establislimeni. ~ 7

~s A. I would hove io say Wol9reons at 12 Mile and harper
' J,

~^• because Ilinl was closest to my Home. ~~~

~'~ Q. On 12 Mile? :~'r

~ e A. Yes. Il sits right on Ih¢ corner. ~~

~~~ Q. Ncot H. rper? ~ ~~

:!~~ A. On Harper. .. ~

••• Q. 1 identify these by slre~rt and cross slleel and city, = ~~

°t so Ihnl's what 14n doing to Ju. On 72 Mile, corcecl7 ~ •~

=~ A. Yes. ~:~

?•+ Q. Nuai HaryuR =a

1~ A. Sir, II's an hlarpec 11 sits right on the corner.

I 

14

Page fl3 f

.~ Q. Allhe corner. What's ilia dty? ~ s

A. SI. Clair Shores.

~ O. Is (here anolAer one you went to besides IIiul location? ~~

A. I wovlJ have to say CVS that sits on -• it's on Harper i ~

s by 73 Milo Road ~ ~

Q. Again, whAl city is Thal, St. Cloi~ Shores?

A. Yes. 7

Q. Wes there anolhe~ on¢ besides those hvo bcalions you

just menlioned7 "

!, A. Prior to the incitlenl? f ~9

~ ~ O. Yos, to the Ilve years or so. i

~~! A. I Uon'1 Uelieve so. ~

~~ ~~ Q. You mentioned you wovlJ ~o l01(roc~er I think alter this ~'

~•~ incident. Did you ever coo to a I(w~er Phanu~cy belore 1 ~ e

•~ this incident'? i

~ ., A. No. j :.

. (OISCU~ciun Ufl lhl' ~@Cord.)

.. BY MR. GA(3[L:
i .

~ > Q. So were there :my other ph~rmecies other Ih~n the Iwo
i

ynu fold me nbou~ in the live years Uelore the ~ ~ ~~
S

inciJenR ~ ~~

A. I Jon'I bolieve so. nu. ...

- ^ O. Did You ha~.e an existing standing pr~SCriplinn. ~ .

refillabic p~exriplion ~1 These two pliaces? .

n. Prior to the incident? ' . .

Page t34

Q. Corccc6 In Ib~ livu years bufVro.

q, No.

O. Any pain medicc~iions you Tilled al these Iwo locations

A. No.

Q. ••you have to let me linisb the question -- in Il+e

live years before?

n. ~o.

Q. Are you right orleft-banded?

A. RIc~hL bui I do use my left.

Q, f3u1 you're riphbh~nd dominant?

A. Yas.

Q. Prior to this InclUent, h:+d you seen a psycholo~isl,

psychtaVisl or social woikeR

A. No.

U. As 1 urxlersland Irom your records, you smoke

cfgafeRes.

A, 1 do.

Q. AnJ one record said you smokaJ 20 cigarettes. Is Iifat

per day?

A Yes.

Q. And you tell me. i Judt know. Is Ih~t equWt~lsnl to

one peck por dny or more?

A. Yes.

Q. One pack per day?

Pale 85

A. Yes.

Q. Has any doctor load you Thai yw should not do Thal

because Ifs generally not good for you, reduces Ilse

amount of oxygen in yow Dloodslream?

A. Yes.

Q. Did a doctor tell }rou That It retluces the amount of

oxygen in your bloodstream that could inhibit healing?

A. Yes. Bul —

C7. FIo1d on. So do you lodny stlll smoke cic~eretles?

A. 1 do.

Q. Is it the snore amoi~nl, one park per day?

A. Depends on what I'm Aoing.

Q. Clow often do you smoke one pack per clay l

MR. BARATTA: Since when?

BY MR. GA~3CL:

~. Currently, how open do you smoke one pack per d2y'!

A. Nrobably every day.

Q. Okay. Arty you under any ••strike Thal.

Belure this inridenl. in the live years

helore, were you raider any written medical

restrictions?

A. No.

Q. DiJ you have any meJical ~eslriclinns un your [6 iveiS

license?

!1. No.

~ ?.'l. (Paige_; ~2 Co £s5)
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Page i;6

4. Did you have covecllvo lenses slale0 qn your diver's

iirrnse'?

A. I don'(helleve 50.

4. Belore this incident. you were telling us about some of

the hobbies anA 1 knrnv Ihoy were prior. You toltl us

about the bowling within Iive years prior. You told us

~boul tlancing in ibe Ilva years prior and oUvlously

caring for /our ~randctiilJren. Is Ihero i+nylhinp else

Gi the live years prior in aJAition to ~vorkinc~ Iha~ you

would do?

A. I sew. I have a sewing machine, so I'm always making

Il~ings. In tact tight now, I've just •• we have my

greal•gronJson's boby shower on This coming Sunday, so

1'vo Jmie I{ko the Mower arrangemonis, bUt it lakes me

Joublo the time, You know, if ~ want to paint my bvs,

it k~ke5 m¢ Iwo Hours Uecflus0l have to do a little

bit, (lien slop.

Q. Soother Than Uie sawing, Ju you Think you kind of

coveted whnl your yene~til hobbies were?

~. Yeah. I'm just a crelly kind of person, aiviays havo

been, making cudains and ••

Q, I'm going to move lowofd the incidonl now and again,

Mr. S~etnor lies asked you a Io10(queslions, so I'm

yoinB io Jump around a IitUe on Thal topic. Actually,

prior to 1hQ incldenl, approxlmatety one yoer beloro

<~~~~ ~a

~ Q. DiJ anybody 91ve you a Jia~nosfs ~s In ~vh~l h. peened in

IIia1 intidenl'7

~~ A. 1 didn't evan go Io the doctor.

Q: liow did yoo 9oi the air 6race4

- A. I had it. I have Ibree sons that p4 yed football,

soccer, wresllin~. I have Iols of sluff liko lh,1.

Q, So you didnt get a dieflnosfs because you JiNi'i ~o to

a medical doc~or?

R. COtrect.

:n q, You didn't ge(any meeiical Ve0linenl for Ihal; is Ihol

I1 (fI1P,`.~

~ ~' R. No.

~ ;~ Q. Tt111'3 IIIIP.?

7~~ 0. Yes.

~^ Q. Oid you h~vo any --was it Iha right or the left anklo?

~ u A. AAy IeH.

i'~ Q. DIA you havo any Ins~abi~iiy of the tell anklo

~ u conUnuing on over the coorso of tho year alter Ihe1

~^ occurced?

~•~ A. No, it diJ nothing, just vnb~uiseJ and i was food ~a

~ ~o.

•••~ Q. Soil heated after several days because you used the

'~ aircash-

~•~ A. Yap.

?S D. You hive to le[ me finisf~ my quesllon -• anJ IBen you

rage 87

.'

the incident, dIJ you have o slip and fill in the ~ ~

parking tot that we have been talkbig t~boul here? 
x

A. II wasn l a slip nnA fflll parse. Il w~ c 1 slipped.

Q. You slipped, but you did not fall? '~

A. Ric~l~. 5

Q, Was This In the parkinfl tot We hAVR b~nn Talking abrn~l9 S

A. Correct. ~

Q, Wero you exiling a vehicle?

A. Yes. ~ ~'

Q. Were you out of the vehicle'! ~'~

A. Yes. ~

Q. 'N.is ii in ~hn vrinteiiimoT + ~ %.

A. Yes. ~ '->

Q. Did you catch you~sell on so~uolhinc~ so Ih~t yov didn't 
~

need to 1ai19 ' ~ ~'

a. A7y door. Ilan car door.

Q. Did you had any~hinc~ as 2 result of ih~l? ~

A. Ivly anXle. t

Q. As I ~mtlersiand the ~nlde hurl Inr a couple of tl, Yc or

a crniplc of weeks was il? j

A. I didii 1 work for ~6ou1 Three days. I ~~

Q. Did you ronlinue to hive an ankle problem alter Thai? 
_..

Fl. No. 1 viore an air brnrn In wgrk Inr several Rays

because m~ ankle ~ nJ my whole 1001 wes just b1~ck whNr~

liacl l~il it on my car.

Page 89

were okay In your opinion?

A. Yes. 11 look ~ week l0 70 drys for Iho swelling, rho /ti

black and blue to 90 down. ~1J

C~. When That happened, did you 1¢el any problems In your ~--1

~back at ail? V

A. No. ~xj

Q. Do you recall when you hid the Insl name MCCAlllon

hnvinp en inciuenl nt MrijeR ~.+

A. An incident at Meijrr7
l~

(]. Did you ever tall al r M¢iJer loc. lion?

A. No.

O. You tlid not tall anJ hurl your arm or tall or Iwrt

^

l 1

yowsel( in any way al a Meijer?
Q

A. No. ~i

Q, Okay. When was it you were martiuJ to Mr. McMillan? ~

A. We X01 niauied February 1411 ol'~JZ
~

p. AnA then ynu have us the enU Jato. I apola~ize. When
r--~
~

was Inal?

fl. Scptambet 2000 I Think. ~

Q. You told us about a domestic vio:ence incident and su s—+

I'rn not Juiny Io particularly ask aUoul Ih<^.1. but v+hol
J

~vanl to knew is were you twit as a result of the
Q\

incident'? (~J

a. no. N

O. You diA nod fill ~s n result of Thal inriAenl?

J

23 (Pages II6 tq E;93
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P.~yc '30

A. No.

Q. OiJ yuu Lud your back al atl as fl result o11hOl

inridenl'1

q. No.

Q. What w.is llw Vale of Ihat ngnin?

A.. Th¢ first week of October oI 2010.

O. Did you have to seek any medical care and treatment as

a result ul that ma1Wr wu ~usl descdUed?

A. No.

Q, Prior to Ihls incident, diA you ever seek carp anJ

treatment for dn~g or alcohol abuse9

~. No.

Q. So you sail you afrived nl Ibv parking IoI5:S0 a.m..

correct?

A. Yns.

O. Novi, had you cva~ spoken to anyone from T&J'S

1.anAsaappig p~lor to This inciJ~nl?

A. Yes.

q. When Aid you speak to anyone from i&J'S?

A. They wouitl come into IhQ restaurant, so we'd glva lliem

tlrinks or Ibny wou1U order food sanelimes.

R. Nnw, when you talked to Them, would lhls just be 
social

101kY

A. Yes.

Q. Yov would not discuss the ins and outs of their work

Page 9:L

P;tge 92

•~ MR. OARATTA: Yuu pie~n lest b~lot~ the J~ le

of incident?

MR. GAGE{.: Cnrrerl.

a 4V MR. GABL•L:

~~ Q. 7hol vies the ques~lon, 13st bcfora tho mom¢n~ of iho

E inciJenL You do not know that, do you?

~ A. No.

~ Q. I want to ask you nboul the lic~hting. So of &:50 n.m..

~ woe Ih¢ soil Sliil ryelow the horizon9

~^ A. Yes, it was Jack.

1~ Q. Il was not hviligbt yot, correct?

i? A. No.

t~' Q. ThaCscarrect?

1~ A, Correct.

~'~ Q. Dvt you described some Il~hts. Were Ihere any other

zfi Ilghls? Was Ihare IIB~~~ from any other source, amDlenl

~"~ Ilghl, Ilght Ifom Ii~ht posts at x111

ie A. Just the--

A~' MR. BARA77A: Other than Ihn duet ilghl she

Z~ described?

~ MR. GA9El: Correct. She slated that

•~~~ already. I ondorslanJ,

=~ BY MR, GABEI:

~ Q. Anything In atldlllon to what you have said? Were there

IS any cat lights, amblenl IIgh1 Uom Itylri posts you

aclivilles, would you?

A. ND.

Q. So Is i! fair to Say Ihai you do not know the scope of

any work Ihoy ware fo do, if ony, ai Ihls Iocallon?

n. rio.

Q. Is That Uue, you would not know?

A. I would rrot know.

Q. It we were to ask you whether you knew ~vt~en lliey Jid

any ~wrk al atl in the winter of 2013 to 2074, would

you know iliot exactly ~~ilhoul 9uessing?

A. No.

O. It eve ~~•era to ask Ih¢ means and ma0~ods of the ~vork 
aad

exacliy how They did it and wnn~ They diA and who w
as

(here, would you know anything about Ihns¢ AEI. its

without ~w:ssinp9

A. No.

d. You Aitl rwi have any agreement wph T3J's, Jid you?

A. No. Cou1J I talk lu my vtlomey for one ccronJ?

R4R. OARATTA: iur9 'fhr:m's nn girslirni.

(Slioit recess.)

NIR. GADEI: Wo'rc Uock on the record.

NY MR. GAUF:I:

Q. YUu Jo iwl knout ea~clly when TRJb wuulJ hnve Iasi 
been

on Uie premises. wou10 you?

r\. I do nnl knn•,v.

2

1

i

c
i

f ~~i

~i

~i

i t

~ a

rage 93

haven't menlionad?

A. The back window That Ss In the rev! of Iha building,

some Iorm of night If~ht came Ihrouph Ihfll, but it

didn't go past the window If that makes any sense. ~I

was just Illumfnaling the wintlo~v on the insitle of the

bullding.

Q. Did you carry a Ilaslili~hl with you or 211111n

personal light9

A. Na.

Q. So Ihero was enough Ilghl (or you to navip~le from your

cat it you ~vanled to to the Uuildinc~? I! wasn't

toi~ily Ulc~ck?

A. No, i1 wasn't p)tch black.

Q. I wnnl to ask you about the rondlllons Iher¢ ai Ihu

lim¢ of lhu inGJeM d~hl belore you tell. Okay?

A. Yeah.

Q. You told us wh~l you said ubUul enuw antl Its cmidilion,

heard IhaL I'm goinj t0 ask you 3 fevi other Ihinys.

Do you know exactly what the ternperalure wps of Ihol

lime?

!~. II u'as in the nepailve numbers,

Q. lJo you know whether it waS ahove froezing in the 2A

hours bolorn the Incident?

A. li was not.

Q. Du Vou knUw whether .I haJ rnineA al all in the Ihiee

1--i

Q

J

ham+

N
O.-~
J

rn
W
N

J
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~~ clays before the incident? 4 ~

.. q. I don't recall. ~ ~~

.~ Q. Du yuu know the exact ~mounl of accumula~bn, i(
any, ~+

of ~vaier, not snow, bui water in the Ihrae days beforo?

MR. eARAT7A: Foundation, •~

MR, GABEL: Only if she knows of course.

'i ThIE WITNESS; 1 don'1 know.

BY MR. GABEL:
~

q. Do you know the exact amount of accumulation o(
snow

~u ~vilhoul ~uessinp ~vlihfn the Three days bef01e4
to

a1 A. No. a~

Q. It wo war¢ to ask you the minimum and moxlmwn 
wlihln ~f

~:~ the Three days below, would you know that?
~='

~•~ A. IVo. ~^

i5 q. You provided Dome photos at some point ciudnc~ the
is

~c coursa of she lillc~atlon. Mr. Baratl~ was kind onouph i2

r~ to provide Ihosa. They're really dark, Do you know
1'~

~ u the source where they are sllting? Are They on a
~~u

1" phone? AUipitai camera? x~

=o A. Tlie reason why Uiey are -• ~ '-'~'

'.z MR.OARA7TA: Answerhlsquo50on. ^z

.... 'f1~IC WITNES ;: I lhoughl the q~osibn was-• ~ _

~~;~ okay. =~

~:•~ BY MFi. GAF3EL: ~ ̂

••,~ Q. Do you know Iho source? Are they on a dt~ilnl comeln,

Page 95

~ on a phone or something else?

-" A. They wore on my phone.

~~ Q. Are They on ihs ptwna you wrrenlly bave9

~~ A. Not anymore.

5 Q. Have you stored them on a eompuier, iho cloud of E-mail

t anywhere?

'+ ~. No, I copied 11~~m, gave liiem 10 my atlornoy and D
ion

~• del¢ted sham Irom my phono. ,

Q. So you copieJ Them, How would you copy lho~n?

~a q. I sent it to I bell¢vo Walgraens and 1 had copies male.

~ ~ q. Did you E-mail them to Walpreena?

~ ~~ A. I must have, i bellcve — i didn't do fl. I'm not

~•~ like really loch savvy on Thal kin~1 of sluff.

~ ~~ Q. So.vho did IIiFl~ (or you to get ii to WalOreens?

~ ̀  /~. 1 Think my daughter•in-lew 16elievn.

q. Who is Ihnl? WhnCs her mmo?

~ ~ A. Jessie.

Q. Last name?

A. Livings.

. ~ p. Nu~~. why woidJ They flppe~r d. rk? Do you knout wi~hou
l

... yuussing? I(yuu i~ ~~oing io guess. Jun'11ci1 me.

They Seem roaliy dark.

... A. 13ecaus¢ ii was Dark.

. . Q. Were U~ry ~.~~ken Ui~ murnin~ of the in~iJonl. 5:50 a.m.

~nJ slightly UeyonO?

Page 96

A. No.

Q. Wera Ihoy \aken days Intet7

A. They were taken nwnlhs 6~u;r.

Q, So months I~IeL Okay. Whfll wos the purpose of lakin9

the photos it Ihey wore taken months I~I~r?

A. Mr. BaraU~ ~sM.ed me it I haJ any piclores of the Umo

of Iha incidBni which i did not anJ ~alher than Trying

to explaui This wall, Iha1 watl, This window, I went

U~ero at 5;60 in the morning and tried to spool the

whole area with a dillerenl shot.

Q, So you warB osinc~ it just fur the 9enerai description

o(the area, correcl7

A. Correct,

Q, A~xl Iben you had a list whiWi J~scribed Ihin~s. Was

Ulo IISI -- wh~l was Iho Iisl about? C2n you describe

Ihal7

A. Tha list was sltovdng wheia exactly each pfcWre was

located o~ the building and where my r,~r was parke
d al

the Ilme of Ih¢ incident.

Q. Okay. II Aid not dupicl the condition a11h¢ limo of

Iho Inci<IctM? )1 wasjust to c~We some desciiplion Io

Mr. Baratta anJ perhaps anybody else interested al a

layer point in time?

A. Correct.

Q. All right..

k~age 97

~ MR. BARATTA; 1 beli¢v¢ Iho list wds an indox

prOvidad.

MR. GABEL: That's corcect. We have that. t

~~ gel that.

5 BY MR. GABE4: ~

Q. I'm just asking what it was and youVe answered that.

"! Su this inclJent was 2-21.14, coned?

A. Correct.

'• Q. Do you recall at all whether the t¢mperalwo aclua0y

~ ~> 901 up into IOu faiies within the day of and the two

~ ~ Jays befm~ INe inciJenl?

1' A. ! Jon'I believe So. it may have, toil 1 Jodt believe
^

~ } so.
` ~

O1 d Q. All i1ghL DO You ov¢n know whelhe~ it rows up :~s high

}>1 as 5U within lho lim¢ Irame I described?

f ~`~ A. AUsoluley~nol,
^`j

i
Q. AnU whCn you 9~id Ih~t your inler3clions with T&J's

~

woWd bt3 about morn SUCieI things end not the work they
Q

~ • . di~i. n,y vacsYon ~s alder the incident, is u,a~ e~sn
~ j

~~ true, you Uid nog i:r:k to T8J's ❑bout the work They did Q

~ •~ ~ alter the incidcal?
~,

~~ . .. A. Coirecl. Pve nevEr glen Ih~in.

fv1R. 6ARA77A: SinceZ

T41E UVI7MGSS: Yes. since the incident, 1've W

N
.. never sceo any of them.

0

''d

~5 iPe~g,,, 99 t.n 97)
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~Y MR. GABEI:

O, And you haven't spoken lu Ihem elll~er, ric~hl?

A. Correct.

Q, Doos the name Tom Ca~am~gno sound fan~iliar7

R. I Ihink ha might have Veen one of Ihn Aelivery guys.

Q. So you sty ~elNery. WhaCs the delivery, delivery (or

what?

A. Food. I mean Caramagno's, I ros~lly don't know vibal

thay delivered, but they wore delivery peoplo.

MR, DARA77A Do you know wno Mr. Cnr~magno

Is?

7HE WITNHSS: No.

BY MR. GAEL:

Q, if I was 10 ask you whether or not you lu~ow whether

he's with TSJ's, would you know That?

A. No.

Q. If 1 was to nsk you whet Mf. Cnromar~no did or ditl not

do relative to IMs premises arounA Pebru~ry 012014.

wo~id you have eny Ides?

A. iJa.

q. Did you coo to a gym before Otis inci0ent?

A. 1 haJ slc~nad up at Planed Fitness.

Q. When did you sign up Iherr.?

A. 2011 January.

q. Wefe you sllll going there as of 201~~

3

A

n

IJ

J:

~1

17

1E

16

r~

3B

s~

so

;1

2a

.a

as

Page .99

q, No.

Q. Witen Jid you sio~?

A. 11 +vas a year n7ombership and I reolly dlJn 1 even po.

Q, So you sloppetl somewbero nrovntl January o12U12 pe
rhaps

al the l~l¢51~

A. Correct.

q, OId you go to any other gyms other Than what vas talked

about in the five y¢ars pBor to the InciJenl?

~, No.

O. So the Plnnel l~ilness ~vs~s in what locallon7

A. You can go ~o any location.

q. Bul the one you aipncq up a17

A. 71 MBe and Schoenl~er~. II's bV2rren I ~juess.

Q. Yuu toW us about the cfllnracl surperins. one on each

eye. l qunss, Iwo surpories. UW you 1~ave .ray problems

with your vision prior to Use inciJenl?

A. No. Yau know, i shuolJ proLabiy L<mktrark ~m Ihai. 11

wnsn'I llml I had a problem. 1 ~IiA vic~.r coMncls. Uul

al swne i~o~~n in lime, my op~ometrisl saiU i necdeA my

caln~acl Uune.

O. Wharc tlia ynu grl tl~a cnniac~s trnm>

A. I was c~eUfng Them at S:i~n's Chub in Ilx uplwueUy oie:t

Q. Wh~l ~ocallon?

A. 13 M1ile, Rose~ide.

(]. Okay. l~Iler Ihal i~~ciU¢nl You IoIU n~C :ibuul Oyu yu:ii

Page 100

x belote This inciJent we're hrzre for today .mA whFli

we're here (or lnday, dhi you have. ny Aiscussions with

anyone ,1 Grand Olmilre.'s or wdh anyone else 2boU1 Iho

~~ can[liliop of the ptemises7

A. We cmnplained aiI the time l01'om.

> Q. Tom Chvkani?

'~ A. Yes.

Q. That's the owner of the r¢s4~urani?

A. Yes, Thal lho parking lot needeJ to Ue Jone correctly,

.to you know.

~ ~ Q." And you don't knowwhal ho did of didn't tlo -~

A. 1 have no ilea.

~' Q. -- with thoso communis you modo, do yuu?

~ ~ A. Soma mornings our customers would do it (o. us.

~+ D. But you do~i 1 know what Mr. Chokani Old with Ihot

i ~ inlormeUon you have bim?

~'~ A. No.

~~ ~Q. ~nJyouJonYknowwhelheranyonawasarccipienlof

~~'~ any of Ihat commentary you mode?

~'~~ A. No.

z: MR. 8ARA7TA: I Von't untlerstantl she

~~~- quesllon.

-- UY MR. GA[iEl:

~'a Q. Meaning it you ioiU Mr. Chakani what you thought aUoul

z ~ the premises, you Uon'1 know whether Ire gave Thal

. _ _ __.__ 

_Rage. 101

information to anyone to Jo anything?

A. I don't k'ww.

Q, Okay, Was it aclivety snowing al the Iime pf the

incident?

A. No, i Uon'l b~tliuve so.

Q. 111 was to ask you Use Iemperaiore a( the thne q~ Ike

incAeenl, would you know?

A. No.

Q. Wero you on lime to start work Ihat Jey)

A. 1 was early.

Q. You were Qody. Okay. Which tool slipped it you

remember?

n. wn~cn--
Q. So for the incident w¢'re here (or lodoy. which Ioo1

slippetl; do you know?

A. I ~wii recall.

Q. liow diU you come Uown nn the ground? Do you ~eca11

Ihal'?

A. Straight a~ my dower buck.

Q. end w.is the ground as yov desr.~i6ed pTcketl Uovm type

snow?

A. Cwrec 1.

U. When yun calleU in io Ms. Burk, what did she dog

!~. Opened Up the front Juw .o let me in.

O. DiJ yuo SCI up m~tlur yogi own p9~ver?

r~

~~
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A. 11ri0J ~o gel iry anJ i! vas jvsl tun slippery, so

onded up c~Diny on my hanUs and kn¢es across the porkin9

lol.

Q. So you ciavdcJ W whol exacliy?

A. The cnowbank, the builJing.

Gl, Where you tell, (here was no snowUank, ~~~as Ihero?

A. No.

Q, It wns Ilo1 os you described, com¢cl?

A, Cottccl.

Q. So there ~w~s no fiMS Ihnl day, was Ihc~t~?

A No.

Q. An0 you did your shift, correct?

A Yes. Yap hive ~lassus, Wby Aon't you wear Them?

Q. They're aclu~lly nod for rooJinc~.

MR BARATTA: You can't nsk him any

questions.

MR. GABEL: No, you know what? The Ii~7hlinp

is luv~ in here. I'~n -- no complaints. I'm not

cuinplainin9.

THE WffNESS; Thcy're siding right therrs.

Why isnl he wearinfl Them?

MR. GABEL: 7ha1's okay. I'm not

complaining. I'm Joing great.

(piscussion off the record)

BY MR. GABEL:

page lU3

Q. Sn, ma'am, alter the incic)en1, did you see any

psychologist, Usychiatrisl of social worker?

A. No.

Q, and did you see any chiropractors after the incident?

A. No.

Q, Oo you remember tilling out Ih¢ Sociol'Secarily

his»bilily lotm? The application you fill out, do you

remember filling That thlnc~ out?

A. Fur disobility?

(Z. Ves. your Sorial Security Disability.

A. Acluaily. 1 believr, my attorney tilled Thal Sluff out.

1 just went anJ signed il.

Q One of the Ilrsl quesilons is why, you wiow, why are

you applying. Do yon know whet you said?

A. I relefred to the slip antl fall, what had IransUired

that day.

Q. Since the incident. have you been Jia~nosed with any

new il6iesses or diseases 11'ial wr, haven9 talked about?

!~. N0.

Q Since the incident. hnve you had any new injuries Ihnl

we hawn'l lalk~d about?

n. niu.

Q. Since the incident, have yo.. Done ~- I'm going to go

over a couple ~Nin~s you IuIJ us —any UuwUng al all?

A. No.

Page :t0~1

~ Q. Dance?

n. Na.

M1 Q. Sevl7

i n. Yes.

s Q. You still Jeal wish your granAchildren, ripl~l?

5 A. Yes. My kits, tuo.

~ Q. Havo you hHen on any vacations at all since the

9 inciden~?

A. No.

~ ~~ Q. Wavo you gong up nmlh aI all since ihn incident or to

i ~ the west slde of the state?

~' A. No.

3 Q, Flave you been to any maJor family events, any wedJings.

~ ~~ anyihin9 Ilko Thai sinca she inclaenl?

~5 A. No, I don't IhinR sa,

~ ~ q. Now, you said eadiur under quesltoning from Mr.

r~ Steiner thTt you thought n ~nrok might h~va comp by on

ie a Thursday, but Then I lliink you said you were

~^ guessing. So were you guessing with IAaI answef?

~^ A. hclually. no. 'I hursJay wns de~ively doy. We hfld

Z~ trimhs Ihere every clay.

=x Q. So that may have Been a delivery {ruck?

j~ A. Pm sure ii was.

ze Q. Now, you don'I know without guessing whether that wese

-~~ T8J's vohicle, do your

__.._._........ _._..._ ---._....._.....~.. __._.. u.__.. _.._.

Page 105

1 A. No.

Q. You told Mr. Steiner abool soma of your conJflfmis

prior to the Inoldenl, Dld anyono ever use the woad to

p you "s~etwsis"prior?

A. No.

~- Q. Bul They did use the word "degenerative"? I Think you

-~ talked to Mr. Steiner about Thal, ii~hl?

b A. Not prior.

MR. ~ARA7TA: 1 tlllnk IhaPs wl~al you

~~~T testi(iedto.

~ BY Mft GABEL:

'~" Q. Do you remember somebody lelllnp you That?

~ = A. The Ilrst person to tell me Thal was Dr. 6elll.

' ~~ Q. Fle told you he thought you had a degenerative type

~ ~ conJilion, correct?

A. Corteci.

• ~ O..'l'hai's line. So al the pinking lot when the incident

occurred. you said the snow was Ilallened. Mow bl~ of

an area was Ih~l it you can tell us?

MR. fiAi2AT'fA: the snor+?

Rv rna. cn~e~:
- Q. Lei mr he mote sprcilic. You Bald Ibai. several limes,

That the snow v+as Ilapened. pusheA Aown I Think was

.. your v~ord.

n. Yes.
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Q. Plnw Ulg of nn arat~4 Cuo1J you say in tcrnts of yards,

(eel, porl'rons of a football Oeld3 Could you Jascribe

Thal al uU lu us how big ~n area that was swunJ yoo?

A. The area Ihnt I was wolkin9 hi?

Q, Righf, from the poin~ where you tell where you

described it as 1lallened, how blg an area was Thal?

A. If you look out Ihal winJow, Rw. s M Icas1 to shot

house.

61. Can yno describe Thai in Icet perhaps?

A. Like I said, a was like i0 fuel to whole t haJ w

vialk •.

MR. 6ARAT7A; Ym~ said 70 yards.

THE WITNC-SS: Didl s.y70 yarcls?

MR. 6ARA"fT~: You did.

ThIE WITNESS: Okay.

MR. BARA7T~: Do yov want to chen~e Ihet?

THE WITNESS: Ves. Il was liko 7U feet

from --

BY MR. GAF3EL:

Q. In any direction from you?

A. No, Irom w)tere --where 1 flol out of my cor t0 whero 1

hid to ¢nlor, It wns about 70 twat.

Q, So Iet me ask my question. From where your body ended

up. If you v+eru to look arounJ you, 7U feet in all

direcilons, is that what the condition was, llallenad

F.'agc :I.OFf

• P~flce you went Ihal we haven't diswssed for cure and

Irealme~il?

A. I Jmi I believd Su ulhar than Ihv urgent wre Thal

wont l0 10 drys a(7o.

q. Tell us Ui~6 ~Nhal's Ihtd ur~eid care?

~~ A. I had an inierllon.

'~ p, Is Ihe~ your --

A, My Ioolh, y¢S.

Q. Okay. Olhcr flian tl~al, as q rQiales lu Ihis incident,

i° anylhinp related Io the beck, were (here flny other

~~ ~ medical care providers that yov hoven't IOIJ us about,

~'~ anything elso?

~ ~ ~l. No.

~ % O- Any other pharmacies Thal we Naven't diGCussed?

~̀ A. I donY believe so.

~ Q. So the CVS Ihal you told Mc Steiner a6oul after Ihis

~~'~ Liclden6 can 1rou Ie11 me the street Thal one is nn4

.s+ A. IPs 11 Mile and Harper.

~ `~ O. City?

~" A. 51. Clair Sliotes.

~ Q, AnJ the Waic~reens you told h(m about, whnl sireel is it

~•~• on?

'~~ A. There's one al'12 Mtle and Harper.

. , O. What city?

••• A. St. Clair Shores.
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type snow?

A. Not 701ee1 0)1 around bocnuco there wus a brick wall

behind me.

Q. Right. Other Itian that?

A. Yes, 1 mean the whole complete areo from tho driveway

coming in wFilch was another 70, 80 feet to Iho 70 feel

That I hatl Io go to the 1~J0 feet 9oin9 along the

build6ip, everylhing was while, packed snow.

Q. Diher than wherr. (here wns n wflll, correct?

A. Correct. Thero was a wall Ibis way and Ilan building

walls, but IhaCs where Iho snow plows were 21I --

snowplowed !hu snow up.

Q, Well, when you Say snowplows ploweJ ibB snow up, Ilrel

w»s beyond "!0 feel, correct?

A. ~I"hat was above the 701eet aya6isl the Uuiidings.

Q. 8u1 not wharu yw te119

A. Cuirect.

Q. So can you tell me, xere (here any oiber medical care

providers other than wh~l you toi<I Mr. Steiner eince

the incident?

J~. Everything Ihol I've haJ done since Ole incident was

either Ihrou~h Concenlrp or Ihwuc7h NlunJcison Kom01Um.

have nMhinc~ ouiSiAe of Ih~l other Ihnn my primory

care.

Q. Bol Ihere'< nothing else. right? There's no olhe~

page 109

i Q. Is Uiure another one?

A. I've gotten Thom , t the Walgraens clown here on Grotiol.

p. on ~raliol?

A. 1 Think IhaPs ••

MR. OARA77A: Probably Clinton Township.

N 711E WITNESS: Clinton Townsnlp.

'~ BY MR. GABEL:

Q. On Gro11oL WhaPs the closest cross street?

'~ MR. D/1RA77A: Metro Parkway,

~'> BY MR. GABEL:

~ Q. Is Thal cnrrert?

• A. NO.

~ + nnR. BARATTA: Or 15 Mile RoaU?

• ~ TI~i[ WITNESS: Nn, il'S riphl here by the

• ~ hospital.

• ~ MR. BARA7TA: So Iha hospital Vs up on

Groesbeck anA linrringlon.

THE W17~ESS: So dust liko nodh of

Hatrinc~lon. That's like the only street that 1 kno~,v.

BY SIR. GAOEU

.. Q. IS Il O/~ Gl'alli0l f123f I'1711f1t1<JlVll?

A. Yes.

C1. 15 Ihel here i11 Mount Clemens?

A. 1 Gclieve it's Clinton 7ownsi~ip.

NIR. 6AR/1'fTA: Ic it Gr~liol Ot Groesbeck?
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TFIE WI"1 NL-SSi N0, iCs Graliol ripM hme.

MR. BARpT'I'n: Graliot and liarrin[~ton. Ihal is

prohably CIIn1on ~fownship.

6Y MR, GABCI:

q. Any other Wal~reens?

A, 1 don I Think so.

Q. Flow about the Kroger, can yoV tell me Ihr, sirrrl Ihnl's

on?

A. Kroger, i'vo had two locallons, one In Easlgale

shopping center.

Q. What street is that, Gralbt7

A, Frazho anU ~r~~iot, yes,

Q, On Frazho?

A, No, just aodh of Frazho.

Q. So Gralfol norili of •- Gra~iol near Fraei~o?

A. COff2ct.

Q. City?

A. I believe IPs Roseville.

(J. Are there any other pharmacies other than the ones

we've gone over all 1ofle11~er?

A. IYe~gollen tJorco al the Kroger to Farmington Nllls on

t t Mile and Middlebell.

Q, 11 Mllo antl Mlddlebell In farminfllon Flilis?

A. Yes. Kroger.

(~. Where else?

page I.11

A. I U~6ik Ibal's i4

Q. Today, aro you under any w~lilen metliCal ~esl
dcllons?

A. Not wlitlon. VerbDl.

Q, 7011 me what the verbal cummenlary is ltom your

doctors,

A. Not to lilt more thfln five pounds.

Mft. BARA7TA: Are you all ~ic~hl?

MR, GABEL: Yeah 1 don't hava ~nylhin~

gise.
MR. BARA77A: Cc~n we mirk tBis? I hava a low

quesllonS.

DC-POSITION EXh1101T t

WAS MARKED BY TFIE. RCPORTF.t2

fOR IDFN"fIY ICAI"ION,

EXAMINA'f10N BY MR, 8ARA7TA:

D. Mrs. LlvinAs, I'm going Iv show you whaCs Ueen markoJ

as Oeposlllon Exhibll 7 end I Think I'm ~ninp In

concentrate on the bottom pholo~~aph on This page. Oo

you SEe Thal photo~f~pb?

H. I dn.

Q, Do yoV reGo~nize whaCs conlaiu~<I in Thal?

A. Yes.

O. What Is II')

A. The back wail of the properly.

U. Okay.

Paye :112

A. And the building al Ih9 hack of iho roslain~nl.

U. Is Ilia) wliela yoU I¢07

~s A, In This area hero, yas.

~~ Q. Ooes Ibis picwre ~eneralty depict the area wbero you

~• fell on February 21511

A. Yes.

Q. Okoy. We Sae some bl;wklop or asphalt?

A. Yes.

! Q. I(we go back to Fobr~ary 21s1, 2D14, looking of olI

~ ~~ the area of the nsphalt in this dollom photoc~~aph, do

~ A you recall whether it was snow covoreJ as yov described

~ -~ th¢snowT

~ ~ A. Completely snow covereJ.

1+ Q. So . II the asphalt we see in This bottom photograph and

x,~ I guess Iho lop for That miller Uecause they're Iran

~ ~+ - virtually IUenlicol p1ace5, ih~l would have been

~~ covereJ in snow, wirecl?

an n. Correct.

~ ~ Q, You meniloned very early in the deposition when Mr.

:'<~ Stetnor IalkeJ rbuul the 6icidenl that you parked in

> ti tlw Orst available spot. Can you describe vA~at yrou

~~.. mean by lilal9

A. On a normal Jay?

~+ Q. No. On WiS day, Ihls momtnc~ x15:50 a.m., you

~~ ~ indicated you parkod your car in the first ovailable

Page 7.13

spot. Do you racnll that?

Z A. Correct.

D. All riflhl Can you leil me what you meant by 1ho17

~~ A. front Iho wail hore wne~0 the dumpsler Is, iho dumpsler

s is behind this wall, so Gom that well there, it wns

v one, two. Three, l believe the liflh parking area wos

'+ where I P~~keA because one through lour was a solid

~~ snow mound up to the wall.

Q. hlovi, when you say snow mount, are you talking aUoul

..• stock piles of snow lh~t a snowplow wo~id push In the

"~ ~ back of a lot somewhere?

•~ A. Yes,

Q. Okay. I w. nl you to Jraw or delineate for rno •• let's

~~ Ao it this way so iPs nice end easy.

. ~ A. Delineatr,?

O. tlsJ chuice of words. I'm sorry. I wont you Io d~nw

fVr me a IIIUe recltm~lu nboul this bic~ where you

.. vurkeJ your Car in Ih~ wp phutugraph Ih~l mommy.

A. Ii..uulA Le rlpM hero.

U. Okay. Now, can you se¢ the employee eNrance Joor that

~ You w~i~ h¢aJiup into that morning in looking ~t either

of Ilicse pholo~raphs?

A. No.

Q. Can yqu ~jiva me an aoproxin~aie i0eo of whe~c it is?

Ju51 point wllh your finjer.

~~
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A. Beck bl her¢.

D. WoNA it bC closer 1n this li~hl•roloreJ Duck we se¢7

A. II's hebinJ lhnl frock.

d. Ohay. So INe entrant¢ would b¢ some~vhero UehlnJ Ihis

Iiphl~rolore0 troth we see in the photo~rapU, the

vebiCla Ihal's on the tell oI the lwp Ihal we can see?

A. Ves.

n. All rIpIH. So then when you sail 70 yards and you

changed it to 70 feel, Iha dlslanca Uom yc~vr cat

approxlm~toly to phis door you're estimating is about

70 teal?

A. Yes, I ililnk may6u 70 teal.

Q, You were on your waY to work for your sclleJuled shift

Ihal morning?

A. Yes.

Q. Is this the only entrance Uiet was ovnilablo antl open

for you ~o use Ihnt morning?

A. Yas, Iho employed entrance.

Q. Now, you described 11Nnk onr, of these genllenlen wal
e

nskinc~ you to eslim~le the depth of the hartl packod

snav that you Aesc~ibed i~ your doposlllon. I Ihlnk

yov said -- refresh me.

A. Abdul six inches.

Q. About six inches. OkHy. Sul yov also soltl U~at you

had soon or knew that T&J had been on Ihn premises
 antl

Pagc: :1.7.0

~ Q. Thr. s~mw is six iiuhes Ocep end iCs herd pnckad. Ny

•~ question is If you k~ww and only if you kiww, i1

someone had be20 in there to plow Iha lot, hov+romn the

~ snow was Ural deep?

A. When Ihu tot w»s plowed, it way nevur plowed w the

~ pro~ndanJsailed.

~ D. I'm gninp to slop you (hero. When yap say it was never

9 plowed down to the c~romxl, aye you lalkinc~ about

February of 2014 or are wo talking about ~ dlflerenl

~ ~~ tlmo Period?

~a A. It was an accumuWlion over a nma padoJ.

~ ~ Q. II was a bad winter, riphq

.~~ A. Correct.

~j Q, Record snow?

~s A. Yes.

~ ~+ Q. Soc~o aheaJ.

~~ A, Oripinnlly, like whon tbo snow prsl slorte0. they

~~A plowed. Everything wem up against the wall, Then the

~ ̂  snowwouM come, but they woulJii t come unVl, you

~~ know,10:00 dclock in tl~e morning, so ali o1 she cars

~ onJ evarylhing rominfl In would sinr~ pnckinp the Snow

_~ down. So when They would come ~o plow. Ihey would only

1~ plow whatover was bmsh¢d up, so the rest was •- Ihen

~~~ the next Mro Qays, whenever i1 snowed egefn, it wnutd

ZS snow antl cars aro coming in aMl you kept pefling thus¢

k~age 115

plowed this lot wa sea in Exhibfl 7, correct?

A. Yus.

Q. So it you knnvi --

MR. GRHFL: Lel me just obJacl. I Oiink sh(t

said she dldn'1 know exaslly when they ware cast IherQ.

MR. BARA77A; RigIN. 1 didn't mean l0 imply

she did In my question.

BY MR. BARATTA:

Q. Just the tact that they haA pipwed let's say some0me

ptlor to your incidonl In February of 2014. were yov

aware of Thal?

n. rPs.
Q. The guys would Crone In ~p~ nsk for a drink, maybe ge

t

snmelhin~j In ell?

A. YPS.

Q. AnA in O,e Ironl u12014, do yogi remnm6er In¢ snowpl
ow

guys coming in on more Ih, n one occasion)

A. No.

p. Ou you herve any itle~ how (here cou1J be six inches deep

worth u( snow in the lot it they had plowe<I?

A. Okay. Prior W !hc inciJcnl?

p. 71in1's a haJ question. Pm Iryin~ Iv fic~u~e out how Iv

asA it.

Tha snow is covering thu Wt?

A. Yes.

z

q

Q

I n

~ i

~ r.

u

1a

is

~=,

n

Page 1:17

tuts packing Ihls scull dow~t They nevor scraped to

thr. AoUom, so Il ~usl kepi accumulolin9 over lime.

Q. So you'to describing a c~~aduai piaess ever a cnuryu of

the wmton

A. Correct.

G. Thank you. Prior to your incidanb are you aware 
of

anyono also siipptng anJ falling in this lo! Ihal we

see here in Exhibl! t?

A. Yes.

Q. Who?

A. On February 201b, Thursday.

Q. The day Ueforcr9

A. Yes.

Q. Who?

A. Dave, iho owners brother-In•law who Is a cook.

D. Okay.

A. He tell as he w2s entering the Uuildinc~.

p. Do Gov know it Duve was Iwrl?

A. He hurt his elbow.

Q. Oo you know it he sought medical Ire2imeni fog Ih:~l?

A. 1 havo no idu~.

O. OiJ you talk Io Oave~ a6uu1 his slip antl tall?

A. Yes.

Q. What did Dave spy to you?

n. He was pisse<t. He w2s Iryiny to open up the door anJ
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(here was so much piles Ot rtlounOs of snoev around the ~ ~ O. Abe you atvnro of flnyrnte rl ,e t~gio sllppeA in IhiS Ml?

door, as he stepped on it to go in the Door, he ended i - A, Thal FriAay, a ruslomrr tell.

up going down. ~ ~~ Q. Wns it in this bt we see hero in Exhibit P{

Q. Are you aware of anyone else who slippetl and fell in ~ . A. She ac~unlly slippeJ •• Ihey Uulh slipprd down in this

this iol prior to your incldeN During the winter of 5 area here,

20147 <~

~

Q. You're pointing to the Ie11 of Ilse photos wo see In

A. Nol prior. '~ Exhibit 1~

Q, What about after your Incldenl? i ~ A. Ye..

A. After, on the 23rd, Sunday. j ~ Q. Can you sny that ag~in9

Q. OI February? j ~~~ A. Yes.

A. Yes. ~ ~ Q• No, your answer again. You wera. We wery lalkluy over

Q. Okay. i~ each other. I ~usl w~n1 tl cWar un the rucorcl. "fell

A. Tom Chakani fall in 1h¢ back parking bt on his way to ~•~ me nbout iho circumstances of this lady Ialling to the

his vehicle. ~~~ ~HII DI I{79 (JIt0i0. .

Q, Do you know If Torn w~S Injutedl ~= A. Slle was w~IWng to hetvehlclo end she SVpped on the

A. 1 have no idea because I didn't wotk anymore. I didn't ~ ̂ pavement and ended up going Into the ronJ.

see h1rA. ~ ~ Q. AnJ yov heard ebW1 this Irom?

Q. Flowdld you hear abort ft Ihen? ~s A. Debra Buck.

A, Depra Buck told me. +^ Q. Any other clip antl falls you re aware of on the

Q. Oo you know if Tom •- clld i ash you i(you know if Tom x~ progeny during tl»s winter?

wfls hurt? ~ ~ A, A cusimner.

A, Yes, you Old, but 1 have no idea, She said he huh t~is • ~ n. Another cuslomerl

arm. "-'~ A. Yes, on N2l Friday.

Q. So brother end brother-in-law bo111 hurt Ihei~ arm or ~ a Q- Fuld how diJ you obtain This information?

elbow you po(nled l04 ~•~+ A. Debra Duck.

k'age 7. ~ 9

a

a

.~

A, Yes. ~

Q. Do you know any of the lacls surrounding Tom's fall? •.

A. J~s11I~ei lie slippeJ on the ic¢ when he was c~otng to

his car. There's more. ~~

n. There are more people who IeII?

A, The samu wuok, ~

Q. Go aheaJ. ~

A, I'm nor sure if It's Tuesday or WadnesJay-• ~

q. OI the noxl weak?

A. YCP. 1 •`

Q. Go ahead, ~ ;~

n. Maria~saac. ~~~

Q. Who is that? ~ ~~

A, ~ server. Sho fell In Iho parking lot, biutseJ vp all ~

her Wiees, black and blue where she went slr~ic~hl Uown ~ e'.

on her knaes.

Q. How did you find our about IhTt? !

A. Uabrt~ Buck.

Q, DiA Debra indicate whnlher or nor this woman sought

medical treatment? i

A. I do~i I think so, bur she did show De:bre the hruiSeS ~ ~-~

where she fell oulsitle and Tom was again IoIU he neeAed ~ ~~ ~~

salt ool There becawe fbla~i:a was aclu~lly on the

sitic~nalk walkigq to hPi Cer whrn shu dell, Sha like

slipped oil Thu siJ~walk into the slreeL ~

Page 121

Q. Tell me what you vnJerstand a6oul that.

A. Thal she had IeII in the parking lot on her way to het

car in the acluai parking lot,

Q. Are we lalkin8 about two cuslom¢rs who fell to Uie left

o(Ihe Nhoto9rapbl

A. One is the server. Maria works ~hete. There was n

cuslorner who fell, also, and it's my understanding Ihal

Ihere was an incident report on that for the customer

on Iha Friday.

U. DiU you ever discuss with any abbe Chakanl brolheis

whelhur yr nor It was their obligation lu remove snow

or Ue-ice tha perking bt on These premises?

A. hie JiscusseJ wills me.

Q. He being?

A. Tom.

Q. Ohay.

A. The way Thal the properly woks is it's b~okc up into

cqu3re footage. Each business has their own square

teat. Mr. Sage's company lakes care of everything in

the properly. They Ju any repairs. If There's a se~ve~

problem, they brim in the coNrarlors. II's (heir

rompnny Thal Roes the snow. the ~~a;s, all of Ihot. Ple

pays (Or all of ih~l -

Q. Me Sege or Mr. Sage', company?

A. YeS. M1~fr. Sage's company.
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Q. Okay. Wh21 else Jid Mr. Ch~kani say al~ul Thal?

A. They receive, 1 believe, quarledy billing. ntay6o

sin-monib billing on whatever (heir square fgolage is

thnl they are responsible lot and Uiey pay Ihel

accorJingly.

Q. And went was the reason Ihal you were discussing Ihis

with Mt Chakani?

A. Hu shows us tits business ail the lime. He sliowod us

the actual bill anJ for Ih~t padfcul~r one Thal l had

seen, the whole parking lot was blacklopped. So h¢ clot

his blllinc~ far that porlian of his squnra foolac~e

which was the whole orotlnd the building anA In (~cl the

store next door to Grand Dimilie's is also port of our

square footage. So he has to pay for That little ores,

also, but we Ain't li~va :~ccesa In il. 11's renlr:tl oUl.

MR. O~Rg7TA: t don't have anything else.

Thank you.

RE•F-XAMINATION f3V MR. STGINF..17:

Q. Just a real quick follow-up. When was INis Uiseussion

with Tom ChokaM regnrding the business modo~ ~hni he

had with Jim Sage?

A. Pm sorry. I don9 understand Iho question.

q. When was your d{scussion with Tom repnrding this

btisinoss model whore certain basinosses aro responsible

fot a certain square footage?

ao

i ~

ix

is

~ a

7S

J4

a~
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s~
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Paye 123

A. All 1h¢ Umo. t worked there for 10 years. There

really wasn't a bill lh~l I didn't see or the c~iAs

dtJn't see. They wero always irtt out on the bar area.

Q. Olioy. But tbaCs you looking at bills. When was This

conversation ghat you had wilA'fom?

K. 1^Ihunaver ho had the blacktop put in.

q. when was tnfll?

A. A couple years bcloro t wosn'l warkin~ (here.

Q. So it was prior io your IaII by a couple years?

A. Yas.

Q. ICs your understanding ihnl Grnnd Dimilre's would pay

for Ihase services?

A. Il .vas part of their lease apr~emenl.

Q. And do You have any ilea the con~en~s of that lease.

ayreement?

A. As tar as 1 unJerstan0, Il vas a 20-year let~se That

They have.

Q. Bul tlo you kngw Ilse lUrms n! who may Ue responsible for

N'hJi?

A. No. 1 just -- no, not sDarilically.

MR, t3ARA7TA: Wps your qurslion dons she know

weal the ~n~~~r~r, ~ro~~:,~o ~Ibcalion is Tor this

tenant?

MR. STFINER: Tbc ~crm, of the ir.~se

~~rea~tenl with This lennnl.

I.~ac~n 7.29

Hv rnk, srEweR:

Q. Do you have any ilea of the specific conlenis of Thai

•~ eigreemenl?

~ A. My unelersimiJing (s it Iha hoi walur healer goes, If

Ihere's a hole in Ibe roof, it Utete's anything to Vu

n with This spocific builJinp, Tom and Jamal Chakani look

'/ care of That insiJe thu buflding. Any~hbiq Ihnl vas

.• oulsid¢ of the building, Ihny patU whatever Jim S~c~¢

~~ told ahem they owed.

~'~ Q. Did you over see ttial agreomonl?

~ ~ A. Yes, 1 said I seen the bill.

~" Q. Nol the bill, the agreom¢nl.

~~7 A. No. IfGnotmybueiness.

~i ~ d. Okay. So when you say lhaPs your understondin~, ft's

~ y baseU on secondhand knowleJ~e Through Tom?

~ ~ A. 11 was based on the VIII Ihnl he received In the mail

~~"~ Irom Sipe Indusirias orwhalever -- Invaslrnonts,

~b Q. Riflhl, lha~ Tom paid?

~ ̂  A. Yes, when he received the bill.

'!~ q. ~o you know v~helher'fom ever Iylked with T&J, any

=~ employees?

• - A, if ha happened to be al Iho cash Tegisler whenever they

'~ came In, of course. Fie would tike lhelr order anA, you

~'~ know, social conversation.

2'~ Q. Do you Xnow If he ever talked 6uslness with Them? If

.. ._ _ 
.T Page 12:i

~ you don'1 know, Ihal's fine.

A. I don't knrnv.

~~ Q. i Know we discusseJ tvliowfn~ your compfainl to Tom

'~ Thal you didn't know what Tom did with that

~5 inlormalion, but whol about with rec~arU to any of those

ocher InclOents Thal Jessica BucR wlayeJ to you, do

'~ you hnovr what Tom did evilh Thal inlntmalion7

y /~. Her name is Oebra.

Q. I'rn sofry. Debra Bvck.

' ~' A. I just dori (want you to del mixod up. F havo no idea

~ ~ because I w. s not working al That Ilm¢.

~ %' Q. Oo you knovi it Debra Buck reported Ibe110 Tom?

~~ A. You woolU have to aSk hey. N0, I JOdt know.

'~ ~ Q. AnJ you c¢rininly wuulcin'I Hnnw ff Snge Investment

"~ Group wou1J ev¢r have nn~ire nl any of Ihase inciUenls?

~ ~ A. Absolutely not.

~ ~' Q. Okay. Ofd you ever yo bock to Grand Ofmilre's, I know

not as a waitress, bu! In ~o visit the premises

following ynw injury?

A. Yes.

Q. How many Iin1e57

A Fvery lime I went to Concenire. I wouiJ have lu lak¢ nay

Ao~nol-work slip Uock to Dimilre's because I was

... tlay~lo~day. Originally. when i vi~nl on Thu SaWrday

- fife 22nU. Ihcy IoIU me lu come back WeUnesday the Y51h

~ElJ
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or whalcv~r. Pm just pursxinp on ihr. JMc ,. So I haA ; ~

•. to lnhe my inili~l report antl dive it to my employer, :.

no work un~il WednesAay, llien Pd coo bsuk on Wednesday z

and They'd soy no work Untll Salordzy and Then Pd Uo

~

Rack on Saturday. >01 mean I wos a dny-to-dny Ihcy ~~

sai0, you knovr, so IhaCs what we vienl with.

Q, Was Il not uNil Dc V<ornbWm That he recommended j

Social 5ewrily Disabillly? j

A. Oc Ko~nblum did nai recommend --

~~ Q. YVas Il INrough GoncuMrc~ Then? I'm sorry, I Aon'f I ~u
{

~! recall. 71

~- NIR. F3ARA77A: WhaCs your yueslion, who ~~J

..~ recommendeA th.1 she fila for Soclal Security

~ nisabiiily? ~'~

~'~ MR. STEINER: Right. ~~''

-~ THE WITNESS: My -- I'm Trying to Think of ~ F

Isis name. Jason. ~

•^ UY MR. STEINER: ~"

Q. Jason who? !'m sorry. ~~"

~~~~ A. 15n Trying to think. b~ August when t tonlncted ~~~~

- Ga~cemra and i told Them i Wnni~d a cscond o0infon ' ~

••~~ The tnlormalion that I was receiving from Concenlra was ~•~~

•~ not going along with Iho paBi. Thoy kupl saying ~~~~

- ~~ muscular, muscular and I'm like Ihls is not mUsc~lar. ~

••.~ In Au9us1, 1 viAs threatened by Workmen's -~

I'r~rie :t?.~3

~oinc~ Through I ~eliuve.

BY MR. S"fL•INER:

(]. Okny. And non¢ of your prior physicinns?

A. I don'16eliove Concenlre hod anylhinc~ to do with il.

MR. S7EINER: I Think IhaCs nll i havu.

7h~nkS.

RE-EXAMINATION ~Y MR. GA6[L:

q. Nla am, u0 Exhibll 7 That you we~0 Ialkin9 about, cuulA

you put an X and a circle in the spot chat you felt!

MR. BARATTA: ThaPs one of my two gveslions.

BY IviR. LABEL:

Q. CoUIU you do Ihe17

A. Y2ab. I would havo W spy it wes IiAe •~ Iika dyh~

here.

O. And circle fl. Okay. Thank you. Goad. So you Were

walking in the rectangle over Io Thal spot, correct?

A. YeS.

Q. Oktay. We lalkeU bafore . Uoul T&J's and whether you

knew or didn 1 know when They wero to come out. So you

don't xnow whol would Itlgper IhCm to comp oN, uo you?

A. No,

Q. Wa calked about you Thought that the snovi was nod

scrapcU down. You don't know whether or nod T&J's

could I~avo scrnpetl down io this asphalt, do you,

wilhoui guessln~J7

Yaye 127

~ Comp. They told me,'7f you go see This olhet Doctor,

•~ your cose could change as tar as what we ar¢ willing to

~• pay anymore." !said, "qo ~vha1 you got to do because

~ havo to gel a second opinion." So ac Iha~ point is

when I conlacteU an ~1lorney. Jay Trucks & Assoclales

•~ ou10l Clare, Michigan, and how I got their n~m2 was

just went on the compuwr, that name poppet up and

Ih~Cs who 1 taikecl to.

After Talking to my albrncy, Jason, 1 can't

.. remember his last name. 6ul he said, "WhafS ~uin9 on?"

1 told him. Ho said, "Why hive you waiiud Ihfs lon~7"

~- I sAbl, "I diUn ~ even know 1 had 2 2&day" -- I could

bout wool to anolhor doctor 28 days altar my incident.

~• I dId not know chat. So he was Thu one ~vho suggested

.. tile.

:. U. Yov cdsu menliunad Thal you started visiting Dr.

KornUlum in Auyusl 201 A. ~ighl?

A. Yes.

Q. N/as he The. onC thnl matte Ibe recomme~~cl~lio~~ to Iha.

:inrinl Security Disability that you viere disabled?

\9R. 6ARA7TA: You mean was he the physician

.vlio Ieslilied? -

h1R. STEWEF2: Ric~hl.

n ~e ~rnrni~ss: u~r~naie~y, nos Tenons is vd,ai

was IwneU over t0 S~)Ci~l S~cUiily ihal led :o Ih»I

Page 129

A. Can you repeal lhQ questlnn, please?

Q. Yes. You don't know whether T&J's could have scrnpeU

down to the ground tho snow, cofr¢C6 without ~~essfng?

A. The day of the (nctdenl, no, they would not,

MR. E3Ai2A7TA: N0. do you know ~vhnlger or

not •- Itslen to his question.

THE WITNESS: 1 know. II's like •-

oY MR. GAOEL:

q. I'm talking abo~l the snow season of 2013 l0 20~A and

in Iba weeks leading up W your incident, do you know

}vhether T&J's could h2ve scraped down lu the ~wvnU

wllhuut guesshipl

A. They could have, ygs.

Q. You re not a snowplow operator, are youY

A. No.

Q. You don't know whether Ilse LIaAe would hav¢ been nblc

fo pet under Ih¢ p2ckeei snow Oiot you described, ho

yowl

A. II wmdtl not have Aeen able lo. no.

Q. II eao~dd not h~vx. OkNy.

A. hlo.

Q. nnA you don't know whether or not the fncl that cars

hat driven wcr Ne snow would Mvc impeded the bl, Oe,

light. Iron 9oin~ Down lu asphalt level; correcCt

!~. Cormcl.

33 (?aeJ~•, ).26 i.c 1291

hansi~ne'apor(in~.eoin
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Dgnna Livings
2/?_2/207

i

~ n

~ i

to

~ a

14

~s

we

!'1

iu

a':

-u

~~

f?age l:iq

Q. AnJ even assumine~ (or the saAe of discussion Ihol the

wale 901 down to asphalt Ievel, you recognize IhTI

every bit of snow cannot bQ renwved, correct?

n. Correct.

Q. Because in Nlichlc7an Ihrtr,'s always residue of snow,

correci7

A Colrecl.

D. And ov¢n I(Ihera's rasiJus of snow, it cun~become

pacheJ main and became slippery? You miJerstanci Thal?

A. Corrocl.

Q, AnJ you ~nderstnnd she temperature Ouclunlion In

Mlchi9an, even II the blade gels down to asphalt level,

Chore can bo a refreeze antl a slippery contllllon? You

know thot, correct?

A. Cofrecl.

Q. And ~galn, as it retales to exoclly what Ihey diJ or

did not do in the w{nler of 20134014, you de not know

whal7dJ's Jid, correc~?

A. Correct.

MIt, GABEL: Okay. No further questions,

MR. DARA7TA: Mark This, please, [rhlhil2.

DEPOSITION EXIiIB~T 2

WAS MARI(Eb BY "fHE RLPOI27'ER

FOR IDC-NTIFICATION.

RE-EXAMINATION ~Y MR. OARATTA;

Page :1.;;2,

the squa.e footage indicoi¢A, pro rasa squnre feel, how

much they owetl anJ whd~ they prepeilil

A. Yes.

d. Oid Mr. CIiaH~ni evcr indicate Thal ha prap~i~l for sane

comingn 8lea m. inlenance ai the properly?

A. IJu.

Q. Out you've seen fellers likr. Ibis hrslore ~-

A. Yes.

Q. •• w)teiein PAr. Sege ur his company demanded money (or

expenses relu~od ~o nialnienanre a11he subject

properly?

11. Yes.

MR. 8ARA7TA: I dnn't have anylhin~ else.

MR. STEINHR: 1 chink I'm all seq.

RH•EXAMINATION ELY h1R. GADEL:

Q. You haven't seen any Oncumentalion Irom 7&J's. have

YOV~

A. No.

MR. GABEL: Nolhinp lutlhe~.

(7he deposllion was conciuJud at 6:10 p.m.;

Sl~nnlutn of the witness was not requeslnd by mensal

for the reApeclive pflrlies hereto.)

f

s

A

.~

s

Al

i s

kayo 13I

O. 4Ve'va marked Deposition Exhlbil2. Pin going to fry

and make it as yoick as 1 can. The IeUers Ihal yeo

soid, the correspondence yov said you Saw from Mr. Sflge

to Zhu Ch~kani brothers where you Described Ihat They

vroulJ owe cehain Ihinyc that wore dono on the property

and They would ov~o their share of It, do you r¢call

that lesiimony?

A. Yep.

Q. I'm doing to show you whaCs Eeen masked ns Cxhihit 2,

Do you recognize Thal?

A. I do. watt ~-

O. Have you ever seen Thai Irurr, Ihnt specific leper

be~or¢?

~. Nol Uiis specilir, 1e11er.

(1 Okny. Navy. you rver seen a falter from Sage Inves4neN

Group. I.I.0 similar to Ihnt feller?

A. Yes, many of them.

Q. Okay. Thal IeUer indicates Iltal There are Sane

charges it ~uohs like Irom Outroil Edison, T&J

I. anJsCapinp. Jenerai nluinlCnance. B.P. Oontzalski it

look5like insurance anJ Then taxes.

A. Correct.

q. no yov see That?

~. Ycs.

Q. AnA Then you see There's o Dimilro's rec[~~rorn with

Page 1.33

~~~

i~

!s

r:

CERTIf•ICATE Of NOTARY

> S7A7E OF MIC111GAN ~

•~ ASS

COIIN7Y OF MACONId )

I, Gaii R. McLeod, CerlilieJ Shorthand Reporter, a

Notary f~ublic in and for Ihu above coumy and stale, do

hereby Gerlgy Iha1 the above deposition vies taken before me

ai she Ilree nn0 piece hereinbelore set forth; Thal Abe

•! witness wfls Uy me ilrst July swum to testlly to the truth,

~ ~ anA nolBin~ but rho Truth, chat the brec~oinp quesllons asked

~•~ flnd answers made by the witness were duly recordnU by me

t' slenogrephicelty and reduced to computer lranscripllon; That

• • This Is a True, lull »ntl correrl transcript of my

t~enographic notes so tanen; and Thal i am not rel~led fo,

nor pf Counsel to either parry nor iMn~rsleA in the evem of

I111S C.AIISP..

Gall R. Mcleod. CS(t 2<.iot

... Nola ry PuUlic.

MocornU CUvn1y. Miciii~~n

- A9y Commission ~xpirus: SeN~~~~~Uer 23. ?017

39 (~'a9es 130 to 133)
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Bards v. Ryder l'ransp. Services, Not Reported in 
N.W.2d (2096]

201G Wl, 6139'it0 
~~~~cl assigned him to .1 loacling dark, whcrc 13tu'ch nccd~d

Only tUe Westl:iry citatimi is ew•rently aivailuble. 
help ~<~ unload his truck Ucc,~usr hu ~vt~s unable w re>ich

high enoaah l<> op~rsit~ the doors. Mier unloading his

C7~71'U13~.lSI~I]'sl) OPINJON. CI~ILCIC 
u~uck, 13<irch tu'r:mttccl 1'or another driver t~> complelc:

 his

COlJR'I' RUI.IiS I3kiPORI; Cl'T'TI~rG, 
next delivery.

t7Nk'17i3]..1S1IrD

Cotu-t of tl.ppe~ls o1 ivlicl~i~nn

J~ckBARCT~T, Plaintiff—Appellant,

v.

RYD~S~1ZZf~NSPOR'Pt1TI0~1 SrRVICI:S,

Ryder Integz~lted Logistics, Xnc., nnct'I'ot~~]

Logistic Control, I.LC, Defenct~uxts—Apa~ellees.

bocket No. 3279x4

Oct. zo, 2oxG.

Van .Buren Circuit Coiut; LC No, 14-640261—NO.

Before: iC.F'. KrL1.Y. PJ., and O'CONi~'ELI., xnd

T300~tSTRA, 37.

Qpiniun

r~R CURIAM.

"I Plaintiff, lack T3acch, appett.ls as oE' right l6e

trip! court's order grentin~ s7unmtu•y disposition to

defend~nls. Ryder T~•su~spor~ation Services. Ryder

lnteg~'aced 1..oLislics, lnc., and Total l,c>gistic Conu•o~,

L'1.0 (collectively. Ryder). We affirm.

its 13:u~ch drove uut of the ~~arking lot, he rcailizcd t
hat

he hael htn't his arm bldly, .uul he slopred the U'uck.

C3:u'ch tetitilied thal he nru•k'ed the truck in the midd
le

of the p<u~king lot, ,•~vhc:re the cars ~u•e p:irked 1'oc the

c~flice," and went in to speak wish the office employee.

i1~*ain. (~1C C111~1I0yC~ V\•ogid nut :dlow i3nrch to tiA 
oul

yin oicci<ltoi report, so he returned to his truck, caviled 
his

employc;r on his cellular phouu, an<I created an ac
cident

report (or himself'. Tiarch renu•ned to his employer .md

was eveulu<<ily diatgnosed with a torn ro~ntor cull' in his

shoulder, which regt~iA~eil tiur~ery.

13zu•ch filed .i compla~inl against Rydar, ttileging ll~at

tAe hazurcl posed by the icy parkin; lot ~wis el'Frctively

unttvoiciable because Ryder required him to p~n'k in a

cestatin aret~ and ir:rvE~se the p.~rk~ni lot ~l•on, his u~u~k

tip the office. Ryctei• moved liar summary disposition.

contending that Barch could f~ave chosen pot fo cunfro
ut

tl~e h~iztu•d. The trial court ge,uited siunmary disposition

to Ryder, concluding ihxt Nie dantrr was not elTcctiv
ely

unrivoidt~bte b~cnuse T3aircl~ coiilcl have chosen other

options thrin U~aversing the icy p.ulcing lot. I)~u'ch no
w

it {)p~ill5_ .

zY. sTnrrnnnn or- n~v~rw

1. PAC"fUAL ]3/1CiCGROUNt~

13zu•ch tcstiliecl au his dcpositiun ih:n he was empl
uye~l pis

a U'uck ctriv~r. On F'ebruauy ]3, 2012. he was 
Scl~c~lulcd

ro deliver ice cre<un to Rycler's f~icili~ie~. 11 ~vais 
x ~nu~vy

da~yand 13~rch was:nvfve that ~hc pxrkin~ lot 
~vt~sco~~ercd

with "~l]ight snow over~~~liat I lizure ~~~~~ti, yuu knu~k. 
being

icy wxlerneath."When C3~urh .n~ri~~ed, he p<n lecil 
his a uck

and wsilkcd :across the p:irkine Ioi to the oi'llcc to 
rccci~e

fiu'ihcr insU'uctions ;~bt~ul ~vhcrc iu unliriJ it. 
l~hcrc ~+~.~s

nu cletu' path ticruss the p.irkiny. lui. ni'icr ~~~alkin,~ .
bout

ten yards. he slippcii rind left on his;houicicr.

Aecordin,t io 13ti1'ch. he ~r'rnl inlu afar. <il~licr;~nd 
;itt~in~>ieil

to report the incident. but thi i>ilicc rmpiul~•
r ~~'utilil nut

.~ccepl hip rcpoYl. 1 hr cmployc~' Ioi~li 13;~ri 
h'c bill u~ la~liii

This Cowl reviews de novo the trial coati's decis
ion un

.i motion I'ur summauy dispositioh. Ciormun r. :imeri
rcm

ITo~~da ~1lolnr Cn., hu•.. 3U3 Vlich.ii~>p i I;, I I5: 439

~!\V2d '" 23 (2013). /~ peaty is entitled tV summary

disposition »ncicr lvICR 2. I IG(C)(Il)) it "there is no

~!enuine issue pis to any mate~~i~il Cart, an<I the moving

p.u•iy i~ enliUcd Io jucl„meni ... as a n'riUer of la~~~." .l
~hc

u•inl court must ~onsi<Icr ~di the docunnntary ~videncc 
in

I hr light most fa~~ur;~blc iu 1hr ui»miovine ~7ncly. NIC:R

2.1f6lG)fi). e1 genuine i:;suc of mtiterial I;ict exists il:

when vicwint~ the rc~ord in the li~~hl moss i:tvor<tbic to 
the

nonmovin~~ p~u~~y, re.ition;il~le mindti could differ un 
the

itiinc. il~c~s~ n (ie•u. .1•Inlors (?>rp_ ~Ili9 !~1ieh. 111. I~1; fi(i5

,M!'
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Sarch v. Ryder Transp. Services, Not Reported in N.W.2d (201 G)

iTT. r\~lAl_YS1S

"2 13:u•ch contends thtil the uiai ca~u•t eri~~cl when it

Jeicrmiurd that t here ~~~us no genuine issuo olln:ueri;il I~nct

re;3vdiri;~ whether the hat2au'cl ~~osed by the icy parting lot

wits eff'ec[ively imavoicS;tbl~ brestuse 13are:h hcact no choice

biu to cross the icy pairking log. lVc distigrec.

F\ ~~arry mary nuiintain a negligeuee ~ictiein, including a

premises li;ibilily netiun. only il'the delendnm h:~d i cluiy

to conform to a E~<u~ticular st.ind.ircl of conduct. Itiddhr

r. dJcl o~.~Ni Steel Prods. C'or~~.. =l40 Ylich. S5. )G; ABS

T~'WZd C7G (1992). A premises o~amet• hxs a duty to ~xotect

ins itees—persons ivhe~ enter the owner's ~>remises tit his or

her• express or impiiecl invilatit~u—from hidden o~' latent

defects on his o~' leer pro~ie~•ry. ILL ti t ~)(~9 L The opesi :md

obvious c{cictrin~ ~)I'U VI(Il`Y U7il~ U1C ~]t'Cll]ISC$ OWIICP (TOES

nut have the duty to wam invitees of ccmdi~ians "where

i he d.ingcrs tine I<no~vn t<~ ti~~ invitr e or tu•e so obvi~>us llia~t

the invitee might reasont~bly be expected to discover them

[.]" bYilliurns ~~. Gumbr,;hrnn !)rrtc~ .1/urrx, fnc., '42~) V1 ich.

~9:i, 50O: 418 NW~d 331 (19$R).

T-Towcver. a premises ownca' mt~y be liab►e even for open

and obvious di~uiers in scone narrow circttiustauices.

Fla%/iter i'. l.onclv~. 493 N1icN, a$Q. X72; 821 NW2d 8R

(3012). A ttuidotivner m~iy be li~ible ifthe open anct oUvic~us

danger his special fispects "lh<~I Jifferenliate the risk

from typical open an<I oUvious risks So as to create <ut

uuret~sonable risk uC hxrm[J» 1 ~rqo r. fLnerirecla Cn~/>..

lac., 4G4 lYlich. SI?, 517: G29 NW2d 3&4 (2U10). Spscitii

~ts~xcts include li~tz~u•ds tiisit fu•c "c17cc~ivclywtavoid.ible"

ur Uta~t prwc~it "a Substantial risk of dcailh or serious
injury(.)" IrL at i18. 'I'o be cffcctivcly unavoidably, ^a
hazard must be iinavoidabl~ or inescapable r~i c%/i~e7 or
%or a!l ~»~i«~ticnl puiy~ores." Fln[jiu~r, d92 Mich. ai =IGR.
"The lucre i'acl th;~[ ~i pl,iintifPs employment might involve
f;~cin~ <u~ i~p~n and obvi<~us 6azarJ does not make
the open and obvious Uazar~! cl'lectivcly wrrvoidsiblc."
IJ~dLrrt! i~. Clnl,•~ruod :Innn~>nlia• Flus~~.. 308 ~•lich.i\p~~ ~t0:,,
412; 8~4 NW2d 591 (2014).

In ibis case. Barth failed to provide support for his
.usertion llr<~l he caulci not have p~u•ked his u~ucic in smy
other loctuiai to avoid tl~e ha2tu•cl. 7b the cone <trY, Bauch
te:stilied at his deposition that, as he tivtts leaving the
facility, he parked hix truck ne~u~ where the cars pa~~ked for
tNe officc.liarch was not physically u•~p~~cd. ~dtlkiouallY,

t here w,~s evidence thou Barth had a celinlar telephone
in his ~>ossession ttnd conitl have either cailleci Ryder to
report tIm conditions; sec I3rdlnrd, ;Ut; Vl icb.App at 41 ~, or
c»fled the ol7iee to uiakc utticr au rangcmentx t~ deliver his
bit{ of lading, ~tnd receive his delivery btry assignment. We
conclude that the U~ial court did not errwhen it determined
that Bauch did not ~u~eSem evidence Slio4ving a ~ent~ii~e
issue ofm~leri~) Pact regau•dingwhether Uie icy perking lot
~~as effectively unavoiJ~ible.

tiVe :d'tirm. As the prevailing ~aarty, Kydrr m.iy ~nx costs.
l9C:R 7.219(1\).

x111 Citalimis

Not Repa•tcd in N.W.2d. 201l~ WL 61391 lU

Cad of Documont OO 2017 Thomson Reuters. No claim 14 oric~iml U.S. Government Works.
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Waider v. St. John Evanyelis~ Parish, Not Rtaporled
 in N.W.2d (2011)

2c)1a W1.,4,.~G95')

Qnly fhe lNc:stlai~v cit:ifi<~n is c~u•rently avail.iUle.

UNPUI3I..ISI~T)~.1~ Oi~IN10N. CI11sCK

COURT' K1JLl:~S 1313]'~ORL' C.1't'1NU.

U~~PL1l3LISF[I:1~

Coux•t of A~>peals of Mic;.higar~.

iVl~ryA. WAL.DI:12, Pinintil'f—Appellant,

v.

S'1'. ~JU1IN'1'I-]L IiVAIVGI:LIS`l' ]'AItISIt, aI

]c/a'c'he Urdinaiy (13ish~~p) oi'the Roraa~a

Catholic lliocese o(l.:ansing S»'Crust for St.

,John the L'v;tnhelist, Uefen<lant--Appellee.

T)ocltet No. 298'78.

Sept. 2~, 2o7x.

Genesee Circuit Court: I,C' No. U9•-091 S72—NO.

Aefore: 130R'R):il.,LO, P.J.. ~,nd ~11TIiil2 and 51-t;
\PIRC3.

JJ.

Opinii~n

*1 Nlaintil't appeals as oi' right [he n-ittl court's order

grf~nting delenJt~nt's motion !or swnm:try disposit
ion

under MCR Z.116(C:)(10). We affirm.

Pl:~intiff w.~s ou her way to hel}~ out 4vilh a bin~u gtu»
c

when she slippc~I and I'cll in dcl~end:uu's p.u•king l
og. Shc

i>rolce hm tinkle anil re<~ttired surgery. On tippeal, ~~
It~intil'I'

iu•g~ieti thti~ the u~ial court erred in griniin~> stuiim:iry

disposition to del'end.uil on the basil of the open e
nd

obvious docU'ine. 1'~ainii(I ru'~ues Ih.it lhCre were 
"~peCiai

aSpeets"' th.0 male the icy cuncfilion of the park
ing lui

cflccti~~cly unavoidable. Plaiintil7 contends tlr~t. i
n order

~u res~~h ~hc altcrn;Uivc rear ailrtincr. she ~voulcl 
Siill h:n~c

h:ul io crass ihr ic+~ ~~arking Inl IYom her heindira~i p;irk
ing

spot: ~hc altcrn:itivc rear-cnirrinc~ tu•c:~ .inJ ❑Itcro.uive

p;ul:in~~ poi ~~~re: :il~u ice-coverciL ;ind rile nas sche
duled

ti> wi~rl::~ntl Thus had to crutis the ice in i>rder tU 
enter Ilic

buililiny.. PLiin~il7 as,crls that she riis~d a cc
nuine issue

of nirurrinl laa rc,!;uiling u•hrihcr ihcrc ~+•.is a "s~~rci~il

~itipcci" ul' ihr nprn anil nbviuus d.inecr (brit 
prrch~d~~d

ùmm;u')° ilispositiun.

\Vc rcvic~v do nova tlic u~i:~l cuml's gr:u~t of dcl'cnds~nCs

motion I'or summary disposition under N1CR 2.1 16{(.')

(ID). Olrr~~r r. Smi//~. 2G9 Yticli.~\p~~ 5Gt). Sli3: 71S i~bV2d

it<I ~ZO06). In Uirinlo a C.'raxsc4 F'cNi~r.~ Cu, d5l N1icli. .i:iS.

363—;h3; Sd7 ~l~V2d 11<I (I)~)6), the Viichi~;,in Supreme

Cuuct erpl:iined the evidcntia)'y requirements applic,iblc

iu presenting a moticm li,i sanu»arY

disposition, the anirving ptu•ry I~as

the ii~ititil burden of suppUrting its

position by aifhdavits, cle~~osi~ions,

admissions, oc other ctocuiuent<<ry

evidence. "I~he burden then shills to

the opposing p:~rty to eslaUlish that a

genuine issue of disputed f~~ct exists.

Where the burden of proof at trial

on tt dispositivc issue rests un a

nonmoving perry. the nonmoving

Party tntiy nit rely on niece

alleg~tlions ur denials in pletutiitigs,

but must go Ueyoud the pleadings to

set furtli specific facts sliowiub lh~t a

genuine issue of maUeria) J'tict exits.

Tf the o~>~~osing party ftils to prescut

documentary evidence establishing

the existence oP :i material IiiclucU

dispute, the motion is properly

gia~tled. [Citatiuus omitted.]

"in genert~l, a premises possessor owes a duty to fro invitee

to exernise re~i5ousible care to protect the invitee from

an wueasonttble eisk of litu'm caused by fi daingerous

e:ondition u❑ [he It~nd." L.ugn v. :lnierilech C:or>>. lac,

~tG4 Tvti~h. 512, Slt: 629 NW2d 381 (20D1). 1-Iowever, a

premi er possesxar is not rerynired to protect .m invitee

}'om open and obvious d~inge~:s, unless there ttre special

caiditions making the danger unreationableJd. ~i1 ? 17. nn

open quid uUvioiu d.~u rcr is one that Dui :ivcrare user with

ordinary intelligence wuUlil have been able to <liscuver

upon casutil inspection. ./urrc~ N. X111)117. ~'19 ~9ich.,'~pp

231, ~33~ G~12 NVJ2d 3G0 (''Of)2). "!'his is an objcctivc lest.

anal the coiiri considei:ti whether a reasonable ~>ersnn io the

pl:iintifPs position e~rould ht~ve foreseen the cl,u~gcr. lil. .~i

?35~-3.i9.

"2 hi Uiis awc~ Dta~in(if'f does uw Jispuic that the

icy condiliun of dcfend:tnl'S ptu'king lot ~v.~s atn opc»

:aid ~~bo•iuus d~~m~er. bti( she cunlcncl~ that sprri,il

d m
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Walci~r v. St. Juhn Evanyelist Parish, Not Reported in N.W.2d (2011)

;ispecis ul' the cun4ilion crotited .~n uurcasonabie risk

of h,um. n prcmiscs possessor has .~ duly to tmdcrl<ike

re~isonable prrcaui ion.S (o protect invilee5 il'specinl.ispecis

of ~i condition mtikc even an open and obviuns risl<

um'casiroxbly ~lan~crou~. T..rr,,o. ~lG~l Mich, ti( 517.

"I'hc ui~~l cotu't ~no~:nrly granted defcndaulCs motiUn for

sunimaiy dis~~ositit~~~ afror determining that there w.1s no

iSSU~ OI~~n:lIC17FU PilCl lh.)t F~IaindFPs claims were b.irred Uy

the ope~i and obvious di~ctrine. "Phis case nnrely involved

;i slippery p.irking lot in winter. Atlhongh plainliCf clTims

lhul sbc h:id nu choice but to ccuss the Slippery parking

lot to crier the building, pluintill presented no evidence

that the caidition FI~IiI Slll'1'OUOtIIA)b CICCUII)SItU~CBS gaive

cisc to <t uniquely high like{ihood of htu•m pr that it

ti~~as an unsivoidaUle risk. .lu~•rc. 2~t9 14iich.a\pE~ :it 242.

Plaintill' could have po-u'Iced in a different spot wind used

:i dil'Icn;nt enlr~tnce. Other bini>o helpers end piirticipanis

ntu~.ked i~~ the rear parking dot told used the rear entrance.

In .xldition, CIi:u9enc ]•Tamper. Ilte bingo chatirperson,

1CS11It~CI UtAI tll l:l'C \\'0YC S~)OIS UI ICC IIl II1C I'Cil l' f11'CEI~ not

that it was eom.~~letely ice aiv~red. f~lso, after p1.~intiff

I'eil, she got up ~uui walked into tlic building. evidently

avoidinZ~ amy ulhe~• slippery spots.

ConU•ary to plaintiffs assertions, the evide~~ce dues not

indicaitc that the p,iricing lot [u~d the sidewalk area were

completely covered with ice: sis was the situation in

IZobrrl,sat r. /3h.rr 1~VrrINr OrJ Cis. 263 Tvtich./~gp 583, 59D;

70A NW2d 7<{9 (2005). In Uiat case, this Court determined

lh:u the pl;tinliff did nnl b~tve tut alternative. ice-free route

fran the gtwoline pumps lu the Scrvic~ station. /tl, at 5)3-

S9~I. Caucqucngy, the ice vas eFlectively ui~trvoidxble. Id.

'('he evidence pr~scntecl in this case does uol supE>ort such

o-~ conclusion because all of llic pttt'king lots, si<Ie~e~atks,

;ind enlrmres were not covered n~ ice and Ueeause, alter

~hc fell, plaintiff vas able to s~~fcly cr~ivcrse an aitcrn.~tive

rouic Io the enu~.ince. "Phc trial spurt properly concluded

lhnt thrrc ~vcw no tcnuinr isstic c~J' matcriul Gist re~a~•din~?

41~I1CII1C1' illtl'C WCI'L' S~JCCIilI aspects ol~the oprn rtntl obvious

cunJilion ~15rit ctifiercntialed the risl< Irnm at ty~~i~nl t~pen

:tnd ob~~ic>us risk.

:\Cfiruic~l.

Sii:11'IRQ. J. (rliss~~niine}.

::2 I n~~~~cctfull~~ ditisenl.

On Februtu'y 27.1.008, pl;♦inl ifl', Mary 1V;tlder, .~~c 7A, ~vus

to ~vvrl: as a bingo rilVcr ai dcl'cndant's church. ~ 13ec~usc

she hnd he:tlUi problems I~or which sbc ~vsi.1 prescribecl

.~ handicap puking tag, pl:~in(if( parked in one ol~ the

ptu'Icin~ spots rescrved .u~d m:u ked ia• ha~ndic<i}> pa rking

on thr f~•au side of Uic chtu•ch. Tv get from tl~e handicap

parking to tl~e entrance, one muse ~vaik t~cruss the surft~ce

of the p~ulciiig lot. 7'hcre is no dcJic;ttcd ~valk~vay or

si<lewrtlk Uy which plf~intiff or ainy other person could

avoiJ doing so. Plaintiff lcstifiecl ~hxl she tiic9 ni>t see a~~y

ice iii the P~rlcing lot as shr exited the etu•, btri that un her

second SIcE~; she slipped and fell on bl.~cl: ice, She suPfe~•eet

a bimalkultu' irticlu~•c c~Ciaer right ankle. Given the severity

vl' the frt~cture, stu•ger}~ vas rcquirrd, <uid a piutc .ind 1(I

screws evci•c intcrnf~lly ai'rxed co her ankle Uones in o~:dcr

to recOnsfrucf the j0inl.

:"3 The weather records rcve~~l lh~u on the d;~y before

plain(itPs fill, slightly Icss than hvc~ inches of snow fell.

7'hc snow w.is plo~vcd sometime th~it d~iy by ti snowploev
company with which delendau~t contracts. At some point
alter the snowfnli, the iemperatuce rose .ibnve li~eezing-

The following day. the <t~y nl' plaintil'Ps (:tll, there was

no precipitation and the tem~>eralurn remained below

D~eezing .ill d.ry. Defencl,inCs business manager testiG~d

ttixt his custodial shd7's.~lts tiie sicicw.ilks <uui li~indicttp

pa!'king spots as neccled, but till hot ~i~>ply stilt to
:iny portion of Utie parking Int other ihtm the handicap

parkinE. even if they see th~it it is icy. Defendtim concedes

that they do not hive the snowplow cmnpainy apply ruiy

sill at ull.

Plaintiff tiled stilt :il)cging that she slippctl on blaick ice

and lhtu ~elend7lDl Ili1CI ItC~'IILCIlI~y nriinlaineci its parkin

lot by Failing to Itilceany actie>n tp eliminate or reduce the

presence of the ice despite a perinJ si~l'I'icieni io provide

dclendant wily notice of the condition. Def~endanl Filed a
motion for swnm:uy disposition. ThrU'ial court granted

the motion. havinh futuul thtit Ihcrr waw no question

but that the hazt~rcl I'cll ~a~i~hin ihi "open and obvious::

docL'ine. "l~he Iri~tf court lurtltcr fe>unel i~o question of fact

t h:~1 Uiere; vas a r~~»r,n;ibly vile al~crnaiiv~ ~>~ilh av<iil.~ble

t o pl.ainiitfai the Iiiue nl her I';iIL ihusol'>~ialin~ pl ~intil7's
claim that. even it the ice ~~~:u "oprn :ind i>bvioiit." it

was "ell~eclivcly unuvuieL~ble as dacribccl in C.u~o r.

;In~c•rir~-~~h. 4fi=1 Ylich. l'?: h39 \1V~d ~1~1 (30p1]. Plainlilf

a p~.~ot~ls. not (ruin the ui;il court's ~un~lutiion th:il the

ti~~penr:ince of ih~ ici oas ~~iihin ihr .u~~rn :roil ob~~iou~

JocU~iue, but rather lium the a ial coon's cc~nclutiion that

~~
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Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (20.11)

there ~~~as ;i retlsunaUlt~ s.~li :~Itcrnative ~>ath ttv:~ilabk to

i,~~.

According 1v tl~e record. the church hacl hui~ entrances,

one in the front auiJ one in the brick. la~ch~ had an

adj.icenl pc~rl:ing lot. "1'hcre tivas uiso .~ side p<irhing lot.

but np side euu~~u~ce. Charlene anc! Richard 1-tamper,

hUSband suxi evils, ~verc sit the churdl on the day of the

incident and on the day ~»~ior .end each testified :is to the

conditions. Charlene i•l;unper lestilieJ chat on the d~q,

before plaintiffs injury, they were ,~l Utia cinu•ch turd she

saiw the p~u•king lots on both sides:

We hs~d to go over the day before 1'or something, and

whoever h:ad plowed Uie lot. T told my husband.) s:~id,

..T doii t knuw what tl~cy goF ~aii~l, but il~ it was k5, they

got overpaid." Ai d he said "This is slut bec.uisc,., he

snicl,.,it's going [o melt anJ it's going to be icy.'' Thatt's

what happened.

Chtu•lene t~lso testified :is to ibe conditions the next cloy.

i.e. the clay of piaintifl`s tall send injtu'y. She it~l'('.CCI lltklt

her ••predictions came l0 fruition." She testified th~ri she

and her husb~ind ptvked in the hack lot and thtit Ihcre vas

black ire in that ptirkin~ )ol .u~d that it tiv~.s bad enough

that li4r husband gut some salt out of his coir to sprcail.

Slip testified thtit he did so "because we have a lot of

elderly people. !n feet we've httd some lhil." Whcn asked

if there tivns hl<ick ice in the Il•ont parking lot rni the da y

ol- plaintifPs injw•y, she testified, •,1 c<in swe.ir there was

in the back.... T was not its the front parking log. T3u~ it

would be my ;~ssltinplion if it's in tl~e Uacic, it's going ~a be

in the front''' She testified that the blaick ice wt~s wursc in

thr aireas wl~erc cans ttctutilly ~.~.irk because there fv~ many

„indc~uations" in the ~~arking spots. She also testified 
tha~~

she IoIJ "Steve,.•' "you need to get somehocly oui there

[with a sell] spre~~dcr..'

'"~t Rich~u~d Ti:~mper also ~estifiecl as tv the canilitions ul
'

the; p<u•kin~ Ivt un the evcnin~~ of plaintiff's fall. He stated

that ~~~hcn tic au<I his ivil~c u~rive:d :it S:pp p.m.; the p~irkine

l01 "was in l>a~~l condi~ion.~~ 1-le I~urihcr ilescribrd thr loi

as "very bad. 1'vu had to be very c;t~rel'uL And ii~—il h;i~l

been s~illcd on the sidewalk pare eel' it but Ibe parkini: I~~~

di<hi'i indiceuc tlarrc had been Tiny salt ;ippliccl to th:ii.' I lc

confirmed Ih:al he sprcacl sums wilt that be I<cpt in hip uu

U'imk. C:onsislitni with his ~~~if~s dcscripiion, he tcstil'ird

that "dnrint, the night before This bingo ii held I'ruzc. :ind

i t ~vtiti icc.:;noFv ~~nd—il vas lull—il ~vas.
lusl a meal...

'I'hc maja~ity ~~„~i~,~i~~ ~i,m n<,r>~~~•~.~~~„~ ~•. ~3t~«• VV~tler Qi!
Co. ?GS ~'licli.Ap~~ i85, :S9Q; 7US NV1~3i1 749 (2001) is

inapplic~~ble because "after she fell, plainli(I was able to

salcly traverse tug altcrnauive route to the enh•;utcc." i d~

not s~gree. T~irst, lJ1Cl'C 1S ItQ CVI(Jf 71 Cl` I{lill LVI1il~l'VCl' I'OOIL'

plaintiff tools inter the building ttl'tc~~ her fall Was icr.-free or

even relatively so. R~tther, there was simply evidence that

she did not i~:ill n6ain. The tact that pinintiff was able to

u<tiverse c~vcr yin icy area withtnu falli~i~, ;~s. presumn~ly:

did the other bingo Helpers and ~rjrticip~nts. does i~ot

re~uov~ this crise from the reaiAn of XtnGerrso~~. Tiidce<I, it is

safe to assumr: that the gas sit~tion in RoGrrlson I~aA utber

paU•ons that mt~Jc it into the building withunt ffilling that

d<iy. bnt that did not preclude the ice Prom b~in5 deemed

ei'fcctively un;ivoidable. To be effectively unnvoicio-ible, ti

hazard is not rccfuircd to m~lce eve~~yo»e, or even a high

percent~ige of those who traverse over it, fill. Rather, it

siu~ply me~~ns thou cve~~youcmustu•averse over or through

it, such ibat ~lierc is no wo-ry to ~ivoid the risk oC killing.

'Phis is +host evident from the example of ~n effectivc~y

tinavoid:ible hazard from Lugo—only one exit foe the

g~nero-it public where lice floor ie covered witU st~mdinb

water. Standing water on a lloor~vill nut cause everyone,

or even, ncCessurily, any of l6e people traversing it, iv fall.

li is effectively un~rooidnble bec:~mse everyuiac most rrr/r

stip~ing and frilling iu order Eo exit Ll~e store.

Fc>r this tiitnple resisa~t, Uie existence of.~n altel'native pttlh

does not, by i~setf, rectify (he wiavoidabilily. Tt~jthe~~, the

alterne~tivc path must ~tol incliidc the risk associated will

thr ht~zard. 'Thus, if there ttre hvo exits foe the gene~•al

public to use, but Ibey tine both covered ~vitA starveling

water. the result is the s~ime. Accordingly. the existence

of ti back enu'ance to the c)turch does not ~httnge die

unnvoid;iGility of the Ulack ice hazard whet~u Uiere ~v,is

evi<Ienc~ that blaick ice w.~s also present ttl than Ioc:ilipn.

"f't~c recurd inJicates lh~it i~ made no Difference through

which ~ntrtuicc ~~laintiff s~ttem~~lecl lu cntetr the chinch;

T hey ~tll exposc<I her to the ric6~ of slipping and I<~Itine on

hlatk ice.

,i.he m;ijoi'ity~ <iss~rtion that the ice ways not eflectiv~lV

un;ivoi~l~iblc is ba~ctl on its condt~sion tl~al "lhc evidcnc~

Bloc, nut in~licaie ~liai the p;nl<in~ lot and sidc~nilk :u'ca~

~vcro com~~IctclY covered with icc.~~ 1 dis;igrcc wiU3 both the

nrijuritvsconclusion that this w,is facto~iUy dcmontu•aied

,niil the nr,~joriiy's vie~t~ Thai. il'u ue, i~ a'nultl be conUe>Ilin

in ibis cootie. Richard I I~uiiper Has asked to Describe the
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Walder v. St. Juhn Evangelist Parish, Not Reported in N.W.2d (2011)

p.0 kiii~ i~>t and he s(ettrd "ii was ice." C;h.u'leric 1.1amF~cr

tcs~ilied Thal there w~is ice in the bs~cl< parking IUt tend

distinguished it from the sidewalk which h;id "spots" of

ice, which is cnnsisten~ ~vilh del'end~int's policy of salting

the siQ4walks only. Pi:iintiff lestiticd that "there was a

tat ul'snow turd ice" in the ~ru'kiug lot :~rnl that the ice

in the parking lot had never been its b<~cl ~~s it wats tli~it

night. Gvcn dei'cnsc counsel referred to "the sheet of ice"

in his depositi<~n gt~cstious. The sole evidence on which the

majority relies for This I:wtual conclusion i~ Uiz testimony

uC Charlene }f;unper regnrdina there being "1pot}" oPice.

T-Towevcr, this was a staiemcnt [bait there were "spots on

fhc .sideij~nlh " aid ti;stimony h;id aJitady cxtahtishc:d that

the sidewalk haJ been salted, but the ~ru•king lot Ir~d not.

*5 More imE~ortsuil, 1 disttdrec with the saggeslion

that, in o~•der liar ice to be ac~ionaible as an elTectively

wiavoidabie liazacti, it must b~ eontinuou~ and completely

cover the entire Surface of the ptu~king lqt. i clo not a~gcee

that the duty tv make generally icy pranises reasonably

safe disappcnrs bcc~iuse invitees mibh[ be able to leap ti•an

non-icy ,u•ea to non-toy .n-esi through <i p~rl<in~ lot. An

obst:~cle course is not reasemably s.sle sim~~ly because it

is possiUle to gel through it u~isctitheck. An<I wliy we tts a

state woidd fiiad it roa~e s~nsibae ~o encow•xge 74-ye:u•-

OII~ WODICII IU IQ;iI~ UVCI' IC}~ SIYCtChes ul' parking lot t'<ttller

than enconra~e coinme~•cial premises owners to a~~ply salt

to their lots eludes me.

Defendant's aissertiun that the existence e~f a side ptvking

lot .m<( ~~lainlifl's fiilure io provide any evideisce

reg~u~ding its e:onilition precludes the condition .fi•mn

being cftcctively w~avoidtiblc hicks merit. Evei2 asstuning

that the uns~ilted side pcirking log vas ice I'rce—:~

meleorolo~;ical mirticle to be sw'u—there is no side

enuaiice. Thus, even il' plu ini ifl' hacl parked in the side 1vI,

she ~vuuld still have h:td to Irrvc~'x~ Ilir icy.ire:i t~rum~d the

Il~nnl entr.inee. Li ud~iliun. e1~f~nJnntS business mt~nager

testified th~+t.he would e~pcct that auyoni ~vhu p.u'kcil on

the front side i~f the church ~voold use the front doors.

)ndeed. he teslil'ird Ih;it it ~~~i~uld be "tmr~.isonablc" for

someone io p:n'k in the (runt cif the chin-rh ~md Ihen wtillc

all lhir: w:~y;n•ound iocnt~rihruu@Pi ih~ back doors. bVhy,

I hcn, is iI a~nylhing o~hrr Ih;in imrcason;iblc io .isserl that

ai h:inilica~~pcd in~tiviilu;il sh~,iilit br farcrd ~ci utilize ~i

p;~rking space on ,i side of ihr buildine ~vi1h nu cnU'ancr'?

:idditiou, plaintiff te~til'ieil [list sh ~v;~s imat~•t~re that the

bs~ck door wcis wilockcd. lndec<t. Ic> dctcrminc il' it vas

unlocked, she tivould have had to ~~arlc in back rind n~;~ve~:tie

over the icy ari:n to check ilie dour. tropic:illy, h;id pl:iintil'1'

doneso and fxUvn ~vhilc duingso, dcl'cnd,int wou~cl iimp~y

have i•~verse<I tiie roles of the Il•ont .uul bnelc cnU•unc~s

in its ;u~gitment quid ussertci{ that the ice in the path~vsry

to the backctooe was open ~~nd obvious and [list the IYont

euu•ance constituted ~~n aiternsuivc p~nh.

Delen<IanCs ~~osi lion seems to be tli:~t invitees m~~st Ue,~l~le

to divine which entrances to auiy }>~~rlicidar biiildin~ are

opeai t~nci, as among the midii~~le choices, c<ucfully inspect

each oi'tbcua beFon deciding which euu•ance to .Ute:mpL

:ind woe be it ou the invite who happens to sdcct an

enlrtu7ce where, nitimtitely, tUe trial cuurt determines ~h~i~

Less icy enU•a~nec existed. To ex~~ect pfainlil'f. 1 pei:sun

~vho lips been prescribed .~ handicap parking slicker, w

p~u•k fin•ther away from the cnu•ancc and walk a Iong~r

distance around the Uuilding on the chruur that i1 migG~

be s~f'er is to su•eich the e~pen and obvious docn•ine ~u the

point of f'~rce.

Moreover, there are m:~ny Uusinesses evith enu;7nces of

whiel~ the , cneral public is unaware. invitees au•e mx

required to drive ~rovnd builc{iogs t~ttempting u> loctitc

every single entrance and ce>ri•ectfy assess their relative

safety before emU.irking aicross a pau•king :u•ea toward

~u~ et~trtince. This position is even more absurd ti~~ben

one eonside~:s th~~t plaintiPl ~venl to the _/i•on~ door.

Wl~y invitees should ever assume, unlc,s Ihey hove been

iiislructeJ otherwise. th~~t x side or brick cnU~ancr wiU be

better teacfed thsu~ a t'rmithnt~in enU~~uiu is dil'1'icolt to

understand. Invitees ought to be aUle to at least assume

th<N ,iU tl•nnUmein eiilr:uices are equ~il unless there is dear

evidence to Uica~ntrary. ~ In a~iy event, the repu~li~uiun of

ti defend:u~l's duly to m~iinlan~ a reasonaUly sal~r pren~is~s

applies Unly ~vhare the l~~ir..u•ils .u•e "appw•cnl un c;~~iial

inspection" by an invitee, not where thry ~u•e discovcral~Jc

Vy an invitee sus n result of a dcl:iilcd invcsii~~,ytic>n.

:Yurr~lnt;) r. l3iu•gc•r /Crn„ ('ur/~. 19~ N1irh.App -170. a7'~;

h~)9 N~V2d t79 (199:1).

'̂6 Bcc<~usc plainlifl prcunlcil rvi~lcnrc Iha1 Ihr icY

cundi~ivn ~+gas cffectivel~~ umrvuiilabic I HuuIJ rr~risc the

U•inl cen't's f:l'i1Dl <)I~Sllillittill'~ (IIS~)OS1I1011 suet rcm:md 1'or

t ritil.

i\s ~o the ba~l< <n~r~uice. iti~rr ,u~: nn ~~n~nfs ih,ii hnndir.:i~~

paukinp, s~inces ~~~isi~~d on th;~i iiilc of the builJine. In

n
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Walder v. St. John Evanyzlist Parish, Nut R~poriecl in N.W.2d (2011)

:\U (:italic» ~s

Nol Reported in N.4V.2c1, 2OI I WL 446)529

Footnotes

'I A~ Ihis uoint in the Iilic~aiion, it is not disputed that plaintiff was an invitee.

2 The deposition pages proviciod only go through page 25, which cuts u(f the phrase "going to be in 
the front:' However, the

eemainder of fhe quote is provided within the text of the brief and there is no conleniion lliat this was in2ccuraiely 
quoted.

3 It is unclear from tiie reoord who "Steve" 3s.

~} For example, where It is ovidenee that oi~e entrance has beep plowed and another has not, or whe
re orange conslruclion

tunes evidenco potholes or other hazards around one entrance but not another, or even the existence of a
 sign advising

patrons to use a different entrance.

End of Document O 2017 Thomson Reuters. No claim to original US. Govemmen~ Works.
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Aymari Stikoukan:i
March 23, 201`7

Page 1. k~age 3

~i~n'1'I~:gFbII~:IiIiiAN ~ 'fABLE:UFCOV7'13N'I'S

IN'I'l lli ('IRCUI'f COI.IR'1' FOR'I'l lli COUN'I'Y OF IvIACOP~ItI ..

1NI'fNGSS PAGE

Dc~NMn ~.rvinGs.

~9:dmftC

~ F~1'~~tAN SI IK01.11<ANI

w. (".aseNn.?OIG~001$19NI

.,

G ~\r~MINi\TIONBYMR.13i\RATi'~: G

IIpN. l:u~v,~uu n. tii;ltvrrl'o ~ EXAMINATION IIY NIR. STGInER: 29

tinCili'SIVVIfS'IT4f?N'fGROUP.I.L(:.n ~~ r.;xnrwir~n~ri~N ev nnit. cAsr•,t.: ~z
Mi.6in~~nlimitcJli:~Bilirycoro~aury.~md ~ RI~LXAIv)INAT'ION l3Y NIR, DARA'fl'A: 43

T~~l.nNnSCnpinGRSnQ\V RIEfvIOVAI..INC'..n ~n

Micl~i~nn rorporali~m~ ~ 1 CX~I1~31~I.S

Dcicndm~t.. 1::

zs GXlilt311' PAGE

t" (~xhibil5 ullachccl to Irnnsc~•ipl)

1:i

~r~~~~~~,K,.w„~~~,~•~,•MANShIKOUK\Ni. 1 t• nr-.rosrrioN~xFn~rr~ 23

1:~6en m 2580D Nmvbwcxi~m I liehu~nv. Suiiu =ItlD, - ~ (CAM)

Snmii~icHi,rofichigan. 1 e~ DCPQ:SITION EX1~ItBIT2 57

Commencing a~ ?:(IS p.nt.. 1 ̂ (l,CnSe AgrcemgtQ

Ilcli~w 6isa M. 1'~is. GS)t-7121.
r.]

29

::9

^5

Fage 7 Page 9

ni>i>c:niz~~Nc~s 1 so~~~nr~~ie, n~~~i,~x.,~,
'flinr,dny, March 23, 2UI7

CPIRIS'POPFII:iK It.13i\RA'I"I'~\, I~SC~• .; 2:05 p.nt.

13i\Itn'1"I'n 8e t;Alii1'I"l'A ~ n " " ~'

h Izq ~~imkc~ Stmci ~ i\YMAN SHKOUKANi,

Niount ('Icn~cus, A4icHigsm 4Y093 F wev ~hereupou rtliccl ns :l wilnavS l~t;rcin, ~iue101'tei'

ni,ix;~~~„~. ~~~~ i~~i,,ar~,rme i>m~„~~rr. '~ n~~~~„o r~s~ ~~~„ ~iuiy s,~~r~~ ~~ ~~.~~ ry ~o u,E ~,~~a~,
~~ the whole U'nUi xnd nothing but the Irulli, ~v:is

• S'I'IsVtiN R. CAI31~1.. ISSU. ? examined and ~ctiiiic4 sus tb0ows:

I'IiL hU\NOVCiK I.A4\° <';RpUI> :~~ MR. DARA"1'TA: The record will rcileci tlmt

~ : 25SQ(1 Nuflh~vesiern Flith~vay. tiuilc 40p ~ ! ibis i, she depnsiiiun iif Tent Shliouknni, i~iken

,.. Suuthiirld, \~licliigan 48975 '~' ptu'~unpl to Nnticc, In be used for a0 purposes

.. ,~,,,x,r~„~ ~,~~ t,~i,;m•~~ru,~ r~~r~ncis»,~. ~i <<i i.,,~,ns~,~i,~~~E. -:> «~„~.i~~u .,~~u~ u,~ Ni~~i,~~.~„ c~>~~~ ~ ~i~~i~..
- ~ Niy name is Chris I3nrmU~, Fmd I represent

~~I:V2K W. S'i'I::It~~l?It, 1'sSQ. goim;i ~.ivings. blow are yoii?

~ . SIiGi11. NIC('A~l'1I3121Dg1i: ~ • 'I IiC WI"I NESS: Very good.

39175 1 t Nlilc Ko;~d, Sniic 2Q1 ~ MK. l3r\Rf~'I-TA: Good. t love you ever hart ~i

Nnri. \~lichigau 48)37 - deposition bcli~rc•'>

i\ppc;u•inC on behalf ol'Ihc 17c1'endam, Sage . T l Hl. \VITN4iSS: No.

NI R. 13ARA'i'Ti\: Okay. :\ liw ground rulcx.

lA~eifiS \7UI.i.01': ~ SU. . . ~Vhcn I ask you a qucsiion, l'm going ~o ~ixk Thai you

.. tiliCR I:S'1' t\'i~kl.)1.1': gi~~c me }~ verbal r~•;pmxc, yes, no, nni uh-huh, uh-uh,

2h0117'ii,y <'cnicr D~S.•c - ur nodding i~r stinking your hood, because ibis lady io

... ~17ny. \•lichi~an 4SU0) ~ your ri41v~ stir's wri~in~! cvcry~him! down --

\p~x~arine un bch;ill'of the ~\ itnec'. l'll l ~1+1'I'NLSS: Ok.iy.

t (Paws 1 to ~J?

C~_~.rr.o11 Co~ari~ Repc>.r.i:.i.t1c3

586-- 168-291. :L

~L'!J~ •

H F•,-11
~1J

m '`~
d m

1

J Q

O
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~ ~
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Ayman Sh)<oulcani

M~~-ch 23, 2017

Page 5

uIR. IiARA'fTi~: - ok~iy? Okay? ~

.. 'PHGW17'NGSS:Soi~nclsgond.Yc~~h,ok~q~. ..

~~ MR. D~RA"('1'~: 'ChtiCs Il~c linl rnic. tl'

you don't remember something, il~yoc~ d ui 1 Into +~ '~

So~nclhing, IhalS ;~n ;icccp~nbic »nswer.

rrn. wn•Ncss: o<<ay.
N1R.13AItA"f'I~A: I'm o~dy inleresteel in whnl ~'

you kno4v or don't knmv. U'you wnnl io Iake a rucss,

lei me k~~ow ibtit ynohe gui:ssiug nt sumeihing, i~kay't

~ ~~ 'f'tIE Wl"I'NGSS: Okuy. ~u

' ~ MR. ➢ARA"!'7'!~: )I'you don4 undcrsiand whtit

1z I'm asking you, let me know ilia! you cit>nY und~rsland ''

~~ 111 C.
17

~ ~ TI~)E \VITNC•SS: Okiiy. 1-0

~ % MR. UAltr~l'TA: All right'? /end if you ncul ~'

? ~ to talcs o Moak :n .my time, we c,~n take si 6rcak. t''

~ '~ THE WETNESS: Ye~ih. '~

~!' N1R. l3ARiaTTA: lY ther~s a qucs~ion IhnPs ~"

~ ̀ ~ pnnding~ tltoi~gh, I'm going to a>k you ~n miswer die i'

"̂  qu~~iion bcli>re.you gp<m your brcuk. ~9

'~~ 'rt•~r ~vi~•Ness: ok:~y. ::~
., biR. BARATTA: All riglN. Tcrrilic. ;:'•

~., Tt~e rvrrN~ss: vim. =,
...• MR. l3ARA"fTA: "1'htmk you. , ,

Page 6

~ L•\r1MINA'fION x

.. I1Y Nl~t. I3AILA'I"I'A: ''

3 c). tiVh~n is your Iult mm~a, utua~?

~ A. Aymm~ Sblcoulcnni. •~

Q. All i'iglN. And ypm' ndth'csa". ~

A. 19203 Koxe Gsu•Jen SU'cet, itoxeville, Michigup A8p66.

'~ Q. Yom•J~~ieol'bi~yh? ~e

• Q. C'omingnpsoon.

~ <' ~1. Uin)mb. Ycoh. i~

~ Q. I~illy'> .~

~ ~ Q. You'll be SO soon'?
] l

~ = Q. Nice.
..,

.. U~crc voa bone iu the 1.lnilcd Sl;ltes'> ~ `,

A. Nu.

U. Idoiu in P;Ikstine'? ~•:

,1. 1'e~ih. Yes.

.. O. \Vhen did you come brrc! ..

.. ;1. Um. I il~ink lilac 1998,'97, wmr~hing lilac tliis.
. r

. .. Q. (7k~p~. Did you gi:iJualc li~om Iti~h scLuol'> . .

.. V. Okay. Any rduca~ion or ruining bryond bigh school̂.

A. 1\~cll, i Jid lilac cicr~r'ici:u~ in h;~6 school.

Pays 7

Q. Dl:gy.

i\. Su 1 usctl qi wurN elec~~9cinn.

Q. In Palestine?

A. I'ntesUne. ~•enb, nn~l A u~nrk berg ton.

Q. Okoy. Wcro ynu eecr em~9oycd ns ~m clecu'icimt in the

lh~itYl Smics?

n. 1'cs.

Q. Auy ~nhcr aluc:gio~~, schooling h~~icics your High

zc6Wl noel yuin• cocnlinmd I~nining to Inc an

ciccuicitm in 1'~dcxtinc^

,~. v~.
Q. Okay. M•eyoncwruNlycmpluycd?

!\, ~~c5.

q. wl~mc air yon emDluYcA':

A, Rigbl nw91'ro culploycd ~iilh Umntniun'1'ccllnolnbv (:ronp,

Q. Onminim~'1'cehiwlny~• (.iroup?

;~. vas.

Q. bid ~eLat is Ihni'

i\. tiYc butlti mathDtes 1'or the Clu~ysicr mid C:~7. SU 7 vork

rlectrici;u~ Ibr the building the maeLine.

Q. Are you ~n o+vncr M~Ihm compnuyn

A. \u.

Q. Just nn cmploYcc?

A. Auxt ~~n employee. ycnh.

Q. end hmv ~nnny liouix n ~~•cck do you }voile Utcre?

Page E3

A. Well, narm~il limns, 411 hom:v, LN usually lilcc

50 hums partly nlurb.

Q. I~lu~v long hove you Dean working lii~• this cmnpm~y'?

,1. Um, ~xcll, l used iu irork bcFure 1 bougld ibe

restnuranl.

Q. Okay.

d. 1 work ll~ere lilac ou•ound xevcu ycn~'x, mul ii~ben ~

1>uu~ht Ibc rextam•mn 1 quit, nntl t juW went bnclt

recenllY~ lllte Inxl ycm•.

Q. AUou12U1li?

A. (n Jnnn:uy 2111 (,. >'co-ih.

Q. So il' I undeixumd soma of the records tlmt 1'vc

~v~ie~rcd ;ib~endY,.l~~~~ Iii s~~vc a IiUic bit ol'timr,

you bnugln the itisrnnan6 Grind Dimia•i's in

npp~nxim~ucly 21)(W, correct?

A. Ycs.

Q. (.)kay. r\nJ did you Uuy Ii~ot ivilh anyone in p~liticula~:'

i\. N)c anJ m)~ bPollur.

Q. Ynnr brnlhcrs nrnne is7

A. d;un;il Shkonk~mi.

Q. You euy. are 5(l/SO?

A. 1'cz. 11'011, 1 mean nor h:i ve like parh~er. lihc m)• other

brothrr, tiler, rou lu~o~s, Ira pr~'ecn t. li~'e pe1•cell1,

cnu Iwow..lusi lit<e sharC iu the n•hule 1'~uuilp, bat mr

xn~l my I>roih~r are Ibc one rho rrorlc in ii.

2 {Parks 5 to II)

Carroll :'oGr~ Rc.por`...inq

58ti--~JfiH-<'97.
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1lyman Shko~zkani

March 23, 2017

Pac~~~ 9 L'~~ge 11

<l. Yqn uuyv me nchcdly ~hc operunrs" ~ l}. Okay. Ftnw ditl yon become mvgrc Of Outt inciAtm?

A. 1'cnh. - ~\. 1Vep, 1 -- )'Ou lo~ow, I come in, I nxcd in go ~Uc

Q. ,1nd so li~nn~ 2004 until 2UIG, npproximnlely. Yom' rexlnur:uv cverircl~iy N 9:011 o'docic. So ~vhrn 1 ivcni

IiNI-iimc.job ~~~n. ai the ~x:;~i,w•xn~',' ~ thc,•c ou ~I,nt dsy. ~bc told,uc t r~~l in the p:»king

il. Crmicl Diniitr{'s, yex. ~ IOt, rold, ni11,1 n•cnt ha0~e nntl 1 ch~U1~e m~~ cloUtcs. 1

c: Q, t\nd whol were yow'spccilic job Julies nt lh¢ " x~lid oltfly, 1 nicnn rvbc~'c dkl you fdl? Sbc tinid in Ibc

~ nsl~mranC? ~1~uL they nrmaga• in ch;u•~c nl' '~ 1>ncic pnil0ing. So i -- xbc xnitl it'ti litre a bt of

Y everything, ur were yi» i, Ynu knq~v. in the kitchen. ~Y.lfel' i'iglll no~v. iCs ~tnAtile ul' u•~tler right no»• over

~̀ wcin ym~ in the Iinn1 o110e. house? `~ Ncrc. So 1 said okn~~, let me mlee n look, xcc »~h~N's

~ ~ A. Well. l'~u in chnrgc like yrettl' im~di eveayt6iuti. i t~ giiiug m~. ~Uid t went iLerc. it was like ;~ lot uF

Az Jnmol, he used l0 4o Iilte nll the ~~~pc~•wurk ~ a ~r3~tcc '1'llc city ib'~iin line, it eras like n b1oNc, ~Ikc

i:? Q. Okny. tl the wnte~' docxn't ~U'aUl. So 1 Ioolt nt il, nn~l'1 s~»d

i,t ,1. )le rased to ua9c like lieo driys n »'cek, roiA. )'on k~~q~v, 11 ivcll, it luul~s like 3Ps got ib~nin line nog tnicin~ the

i~ lilcc do tLe pnprrwm•Ic mi0 0ll tUe other xhd'1'. ~-0 i~~nter. So 1 n~enU>ack lu iDe ces~:nu nnt,1 grnhbed

x:: O, tin you ~vure the kuy wbu ~wix bnndson every Joy ~ei~io i ~ sficlts:uui I Iry lu like, You k~tou'. tried to find the

~ a the nrmager> ~ c Bnlc i'oc iDe cf~y ivnlcr.

s ~ A. Ycs. t'~ Q• Sc~ you poke) the sticks in the <b•nin7

~ q Q. 1'ou ovcrsnw me kitchen? ~ t' ~~. 1 polcc thr. stick in tiro drnfn, rand IPs litcc, yai

I' A. Yex. } <• kuoiv, ~ivc Ininulc% e~~cryUiing ix date.

7~' Q. You Oi l the Food ordering? '0 O. So yim aciwdly li~~mcf --there ~vn3 mlybe some debris

2~ A. Ycs, z 1 or Ic:~ves in Ihcre, rn• sanuthine lika ~hnl ~hnt

;'•~ Q. Nn li[pior liccns~? "- clogged the d1111n?

z:i A. No. ~:t A. 1 Whik it ~vnx like Use lcnvey. ~m~l there ivas a little

-''' C). You Airccicd someone io du ihu w;iiuvsses schedules ..
-'.~ _- like n Iitiie ice, heem~5e 3t used to like qel very

~"~ A. Yes. ~' coid nnJ litre al nigldtimc, mid lilee u~m~m iventDer in

Page 10 Page 12 ~

~ Q. - or you did tism yoursu117
~ the ma'uing. So iYs like, )'on lutow, ho~v ~Dcy shovel

1. 1Yc11, snniMfmc like eve b;rve a Lend wnilress, xnmcl
ime Z tt~c ices tUey put lliem ngnin5t Iheu~tlll, ~VDcn fl gci~

.~ we duu't. Su if ~~•e hod o hc~id wn{b•ess xUc du it, {f ~ ~v~u•m, you know, (I~c u•ntcr sl:irtc0 0~•ipping.

~ we Jnn~t, l Jn il. lint we don't cLiu~ge the xcDudulc, ~ Q. Rnnn17?

•̀ you lmow, lilcc rceen0y, %u Svc make a xcDal~Oe ~mJ ~ A. 1Lmio1'f. i1m1 when it frccrc ;H uibldti~»e il'X lilac,

iPs good for tUe ~vl~nle .. Ii~e whole time, uulexs, ~•on ~+ pm~ kn0~v~ ~l IOt Of IYoY.CII ~v0~ep.

~~ knmv, somebo0y re~~vcS~s t3roe uffur sotmbn~ly gnSl, pun ~ Q. YcS.

'~ iwury -- ° ii. So 1 IAJuk like the nigti~ befm•c, ! ~ucnn I'm Uof

r̀ Q. Okuy. %' Lm~chrd percent remr»iber, brat 1 tbiuk it nrox lilic ~i

a =' A. -etc change it.
~~`' nice ~~~nrm ~rentDcr, so it melt like ;~ for of the ice,

a ~ Q. And you would ~dso Namdlc any cu>umier complaimsur
71 so it's like IiUDt„ up with irnlcr,:mil ih¢ water

~ = issuas that ~~~~w1A m~iu? 1 doesn't go non~bc~r_ ilnd I asked ponnn, l said don'1

.~ ~ A. Ycr. ; .' you sec sUl ll~c ~raicr in tl~crc'1 ~\'liy you ~~a~9ci n;;

~ '~ Q. Qkuy. I'm gging In eo W ?019 •- lhc?017-?014 ~ •+ thcrc~ 1 mcroi Idc water erns tike ~ Ii~Ur bit too

~" wiNc~'. Ymn~d~uics ,~~ci'c ~linsc Ihnl you lust ~`•' hiriB. II wnR up to il~c-.

i r Jcscribcd. iBey ~vcrc the x~nne back then, log,, right? s~ Q. i\uklv.'

• i\. ~Vhni is ii, ihn x~irrr"
,\. Yc:~h, vc~:Y muci~. do nclunlip n•hcn 1 ~b•Nn h, I iue:m

~, Q. Mlcaning you o•cro a munagcr ol'~tuu• ~'csL•wraM at that ~ ~ 1 xoalc mr 'nut. ~\nd it ~cxsn't litre cold ircalber, 1

~. .amc ~inu period? .. rouhbi'~ i•cmembcr it tens cold nr~ithcr on thnl Jac.

:~. Yc~.
~ ~ Q. I)id ~•nu uiiiicc any uinw in the p:u'kine kx ib~u

... (~. I~~il'C Illll` (l~ I:1{~: it I)~l\11 it I.'III I~ilill):1 I..1 \'1114ti Ili1ll !111 ~ 1111)Illlil~~ ~

. .. i6c prop~•r1~.'_ii~f)I GiNliw in I{usipnime. 'Thal 1:01 - A. lbu, Snlln•, nn. !t ~vasn'i snu~vin;; bcl'ore, like I Ihi~ik

a~m fcbru~vy o Isi of 2q I<~. ~~rc ,ou a~vom of"ihui ~ ~ nso d;~ys bclorc or three d~iys brlmr.

. 111t'i(~l;ill ~
l~ I ~ll~ N'~Ill~lll' 11 15'il\ ~- Illll \4'~)L`I~III' Il \4:Iti 

)111)\V III~~ U~'

... ,~. vex, sl~~. ~ ~ prccipi~a~un,, d;e you ma;cr :..p, .now fn u,c ~rvAn~p

3 fP<ages 9 to 7.?.)
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~yrnan Shkouk~ni

M~.r.ch 23, 2017

Pace :l '3

~ lui that mnminp U~xl shu told yoi~ she lell'' ~

.- A. Nq, lilcc ~vhc~•c sLc ~'cii it i~~nz ~~~;llcr.

V. ~~ns ibei~ anyptncc in the ~r~ukiug loi ~vhcr~ ihc~
a s~,i~ ~

•t .now or ice tlud ynu ol>scrvCd? n

A. Um, l coulUn'l really remen~bcl', no.

U. ~~UII I'C111CI77Vl'1'~ViIICI'~C(1)l'CCI'I
F

7 A. YeS. '

~ Q. Yuu do nut remember if ~heiu wns snow or ice Ihot

momin~; is lint cmrrcl'~ 4

1t~ ,1. 1 rcmcinl~cr, like t lLiuktikc tl~e clr;~in liuc, O~c ciry, xn

~.t liar, it ~vnx IAte covered n•iU~ ice, you know, leaf t ~

t:? plus ica 13ccnusc Ifltc,,ymi ituoiv. ~~~bcu yuu ~;el t1w i~

A ~ ~wirm.venlhm~ll~e top like slm•t melting and the Uoltoro t~

1'> ♦till lilcc frorcn, lilcc, you Irno~v, iNs going to ~sikc ~ ~~

l ~ Hu~bilc to iticq, bnl it w».l lilcc-- I Il~ittk it ~vsts n t~

~ ^ slicer of ice nndM•nc:uh -• tm0c~•ncu~i~ the i~•atcr. Su ~ v

~ '~ o•ben Sfle xtepped like from hey C:u• to the omlcr, it ~ .t

~ ~ w~~s Iticc n litt)e ice unUcruentl~ the ivmcr. You ~~

19 nudc~xl~md? x°

'~ Q. Yes,1 do. zo

x z Flow dig wsis ~Iw shcci ul';ce midcr ~bc z a

?2 voter, do you kno~v> 2z

Z3 r\, No. I don't know, bat it wasn't like thick, brriuxc 27

7, A when t ~;rnbbed Ute sticic i broke It mt0 it juxl ._ 2n

-~ IikC 1 suicl~ o~ilLin hv0 nlinules il'x nll JoiSn. =5

Page l.9

~ Q. Uo yuu (mve any ~'ecolleCliOn o1~~vLuAier rn• not you i

~ obscived may snnw m• ice, oihm• ihnn thu ice you

s described m'ouud 6m th~iin, in the parking lot th~~~ 3

^ mm7iin~;'.' n

A. llm, I conith~'t remember, nv.
6 (?. Ukny. YVhal did Uomm Icll ym~ nUnut hen• I'~II? pid &

'~ she IeU you ~vhy She loll, or luiw she tell. anything

'~ like Ilinl7 ~~

'̀ t1. Um. not realty. She sniU iCs sli~>pe~•y wAcrc I piu~ty

10 aiul when 1 ask her, 1 snit I mean iN~ like Ib11 of ~t~

' '~ ~mier. ~riq~ you park there? 13ecnuse the lust wnih•ers ~~

a ~ when xhe crone iu, o~hicl~ is pebl~ie,1 think she h•ictl a1

.t'~ to pm•Ic ihcrr, and when she xnw fi n•:is n lo! of rvatcr 7's

~ •S xhe move her car mid xhe movttl b:~ck to Ibe siAe n'hc~'c .~,~

~ 5 ~brre'x nn iv~llcr. 'I'bc tLxl n~aiUrss. ~'~

n (~. I)1~ I)UDII:I ~)III'~ 111 llll' ill'l`:I ll~ IIIC ~)ill'~:~~)~t IUl wlll`I't .1 f

~ ~~ sl~c was xiry>pnscd ui! , ,

!'' i\. Yeob. Yim11. ~'

~ y Q. thi yon SCc ~~ I'm coin¢ In.hp~r ynu a cb~>y of

'~ 4' I~.shibil i in iblrss I..ivings'drposilion. 'I'hix .. .

.. , pbo~ograph, Jo yuu rtcuguizc ibis aira in Ilii. . .

. . ph~~logriph?

. .. ~\. Ycx, Iho~'s prc~h• muds tiler n~hcrc •• crib. ~r

V. Is thou ~rhrrc the ivnpinvecs nr~• suppnccJ ~o park" .

. . A. Yr;~h, I main the ~~~hblc tl~inr, like arounJ the whulr . .

Page 1!i

wail.
Q. 'I'h;~t w;dl̂
A. Ycn6, but Iiiis rnra in here, thi3 iR ~Uc ch~niu Ilnc.

Q. 4Vlicrc the \ is circled --
A. Yrnh.
Q. Okny. Is Ibc di~iiii!
i\. do oUI the tivOtC~~,.l'm~ imo~r, when ~;at the walcr it tl~r.

drain is not ~hcrc, lilw ever>'Ibin~; is ~yoinq lon•.

Q. fvc~ything xlopcs clown lo~vm'd the ~h'aiii!

A. Yeah, very much. Su IhaPs lihc ~nc~ry it was like Ille

~valcP, ~bc puddle ul' wflln•.
Q. (7kny.

NIII. GACiII.: Could yun,jae~ ask wliero he put

his linger when he said this is where dxy park'? 1

just wnn~ ui chu~ily the rccurd lifl'thnl.
NIR. l3ARA fl'A: Snru. I think he pug his

linger, correct me il'I'm ~wnng, tic ons ~~oiminr

gainsi the ~w~ll that ~vu sea in ilia phowgr;~pL tf~mc,

she wall --its the+vliiie brick ~vull Thal rve sec
tuwnr<Is the ~qp of thu phoingrnph.

MR. CA13(:i.: Yeah, muro lo~vard the figAi

side --
MR. S7'EMER: Yc;~b.
NI R.GAIII'il.: •-olli~~~~ho~~i?
MIt. 13ARA"I"1'A: <'on'ct:l.

Page 16

h1R. (iAl3Lt.: Rigbl Iu — it's ll~c one tmv;n'd

~hc right side o9'tbc pholn'?
Mit. BARA'I-I'A: Con~v:~.
MK. (iAl3lil.: 'I'hxnk you.
NIR. NIVLL(N`: ~w~~y linen the buildin~,t~
'I'I II'i 4VI"1'Nl';SS: Ycs.

13Y NI R.13r11tA'I"I'A:
(?. "fhc X cii.:lcd is where -~ roughly wh~uc IUe th'flin i.

ilml yau,lvs~ dexcrilxJ''
A. Ycs.
Q. And do yon icc~dl, do you sec ghat rectangle herein

Ibc photagr~~pli? 'I'I~is rruonpk ..
i\. 1'cs.

A. l'cs.
V. I)o you h~roe a mm~uvy ul where Dunna ~ru'krd ha' c~u~

ghat duy''
~1. Um, not +'cnlly, bccnusi~ ~rhen i comr in she nrNmlh ..

IiRc +vhcn xbe felt sbc got oll tier clolBrs i~•rl, so sbc

veal Lome, rb:w;!c her clni bcs and crone back. So

ditin'~ sec like Donna .~•e~ m~ anyihin~.

O. And title Iinis6cJ hci xLiti. ri~l~i!
.\. 1'cs, xhe n~m9crd lull shil'i. ~I'h:~i's ~~~Lnt 1 ~islacd, Uo

ou aced ain'Ihin~~ Un rov hn~•r to go iu !hc clinic m'

:m ~~lhin~;.' She xaiil no, Pm line, I dm✓1 h:~~~e

(Pages 1.3 to 16)
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Aymara Shkou;cani

Ma r.c.li ?..;~, 2.017

Page .l"7

~ su,~thing. '

• Q. I)id she work tiu yim liir.i long. tinu•! ..

:i A, Yez.

d Q. ~1l>nul Icn year? ..

., A. 1Vcll, 7 menu si c n•as working 1'w• me since we l~ongbl
.,

t II)f ~1I11CC~ \O .K)1C 11')15 :11) l'l))~){0~'CC N')il
'll I I1D11(;ItI ~IIC E.

pincc.

g Q. Okay. Sn liom ruuohty 2004 io 201,{?

A. YC014

as Q. ~v~u ahe n giwd wn;~ress? :u

~ t A. Ves. ~ ~

ix Q. GonJ employee? ~"

t~ i1, Yes. ~.`

lA Q. Are you nwnre nt'any wiumsscs ~o Douna's t~119
I8

t S ,1. Um, uo, l tion9 thick smpboAy sec her full. ~ s

~ ~ Q. t)iJ you mik to mrybo4y else oboist Donnn's Iiil'?
i f

1'~ A. Ibn, ~vU~l Uo yon menn,like--
i'~

~i~ Q. Like did you o~lk w pcbbie crack alwut t>onna's lidi?
. .

~ , Did you wlk ~n yam• broihcr alinui I>nnnn"s in117 r>id
~

'~ yuti Milk to 1 im Snge' =.~

'~~ A. Nut renlly. Lilcc 1 aay, xhc mnkc it lilcc there's
~~ ~

~~ IIOOti)1(; {iUill}~ Ull. S)1~ G111, %I~c l'IIh)lgc her clothc5. ....

7:i It ~vns~l't like— ii ~1•n5n't IIIIC 0 bid; de:d~ ~b11 W~oW :;:t

~ a ~virol l'nt sA)'in~;'? It wa%like ol<n)', I'cll don7~ n'iill ~hr "-'+

z+ wafer, ] rvent home lout I cDsinged u~y clotlles.
= z

Page 18

i Q Du you icmeml~cr ifshc worked the ucxt day>

A. Ycx, she did.

~ Q. f>id sl~~ work her whole sl~ili?

A. Yep,

Q, Di0 she ~w~rk nila 1bm'~

5 A. No, lb~it's u•bcn sbc sni01 ihAili 1 midUt go to Uic

~~ clinic nncl chcclt qn icy llnck.

" Q. And lb.tt wns her lust clay of wi~rk?

.1. Ycp. it r•as. It ~vns 11•ign}• an<t $n~nrday, so she ~
rork

~~ ~~ Rridny rand S~ilm•~I;p~.

.I i Q. Okay. IZuI gettiu~ back iq my questinn. Ypu drank

~' rccill Nnving any ebnvcrzntiuna with ~myonc cls~

S 7 bCsides Dwmn nbnu~ Dmm;i's fall; is Ihai contc~?

'~~y ,S. lhu.

.7 i; Q. I olc0n I know you Inikcd wish ynw' aUoivcy.

f i\. Ycsih, c;m you repent the gnesliou ;tgnin7

.. (?. Sint. ~sidc li'om adkin4 io Donn; ;~Uuut the ILIi. do

you h~rve wiy mcmoq~ of Ldking witli ~myonc else ~~I~oul

i\. vul like in the x~unr lime, nu. I xsk for .roiu~ccv,

-- )uu 1<no~~~, ivh:u's !:oing m~, o~h;N luippcn' ~\nd..•ou

- Imu~v, tike Ibrc saiq it's lilac puddle ~vnlcr iherr and

sl~c p~u'k in tNc middle of ii and sAc tit~p shr fell.

- Nubucic sec her il'.ehc fell, U~d :Nl the olhct•

it:tit rrs., n•hrn Iliry srr ~hr n~nl Cr Ihcr I:ind of move

l=age 19

liLc In the utl~cr ~itic ~uul purl: n IilUc bit a~caY 0•mu

ibe wnicr.

Q. SO ~~'hUn wu sly IhCy. IhC ~i~~ifl'CX3Ci, A'IlU ~7fC }'qll

1'CIL'i'1'i11L' Iti?

A. \1411. there is, yuu Imnn•, her nnA 1)ebBiq the nnc shU

nod In open, they conic in n16:11p n'clncH.

Q. Vcu~~.

.1. 1 ~binic ll~crNB ~mulber h~•o rrnih•ctit. i6cy come in nl

'):UU n'doei4 \lnrin rand S;uiA)', tUcy come b~ around

):1111 n'daclb

(J. oxny.

A. ~Vl~u clsi~" '1'bc bus girl she oticil to n~m~N, sDc Mme in

of 7:11D nr 8:U(1 u'ciud:, ~inQ 1 go t6rre nrqunU'):AO

11'l'~IIL'~(.

Q. Qka}•. Do yr~u hm~c u Lensc AgnYnxnl ~~~iih 3ng¢4.'

A. W. near like did an~~ tense,\grremunt Lihc w~Len Svc

bnughl 14e pinc~~ Ihp Icnsc wiix like vcrJ' n>udl cxpiec

:oral ne never Flo naw tense. 1Vc kept sny6~g ivc nccA lu

mnY.e a new• lease, brat ice never slid n nc~v Icnse.

Q. $u no IcaYc'!

A. \q.

Q. lV~ix C;rand pimiU~ s respunsiUic to plm~• the pnt$ing

IU17

~\. ~~~.

Q. \Nx. <nantl Dimio~i x responsil+lc is snit the p~rAing

Page 20

~ inl'.~

A. ln.

., Q. Do ynv know o~ho's icspogsiDifily Thal rvuti:

A. ~Ycll, n}nnlM dfm Sage Jn Ih¢ p;u•l:in~ ful.

Q. Wns ihcrc mty n:punsibililp un Ibc p~trl uf('nx~ud

°. pimiui x ~o mninmio the o~nxidc iHll~e premises ax

'~ I'ur u5.5nu~v m;~imvnuncu orsalling or icy itmu~~nl. nr

:myll~ing like IhN'

4 A. \o, nglldnk.

a^ p. oxny.

~ -' ;~. I miam usuolly Juxl mllc c:irc of tDe D•mrt Quur, Just

... pm lilm sno~v--suu, yon iuinn•, like the sidcirnl0.

~ ' Q. Whcrc the cusionur. ~vauld come iii.'

i 5 :\. Vcah, n~licrc tl~c cuslmucr emnrs iu.

s :' Q. Oihcr Orm s~ihing Wtumd the li'gnl door, <irand

.. Dimivi's Ai<I nut perlixm uny mnimen~mcc on ~Iu

omsidc of tl~c p~tipcny; is ihol cormcY.'

A. Yes.

Q. UU )Jq knn~c ~vhn ~I ill Snn~~: Rcmo~ al Sctvicts ix'! Du ynu

knu~~ ~vbu Thal cump:m~~ ic?

.. :\. 1 .rc chrm in ibc parl~iu~ Im, bn~ 1 ~Inn'~ h:irc ;uq•

- wnrl: ~si~D thorn. t unlr i:dk lu ihrm ur .~ 1 dnu'1

havv Dray ml:ulnusbfp ~rilb I~im.

. ~ O. Su inn ncccr ixli;ctl io the gu~'~

.. . ~\. \nl rcalh•. nu. I dun'1 crnu hn~~e du•ir phone nnmbrr.

5 (Pages 1.7 to 2Q)
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1lytnean Sh)cou]<ani.

March ?_3, 2Q17

Praryc~ 21. ~ F.i~,~a~ ):3

~ Q. Yuo ditL,t hirt'T~~.! ~n comc:~ocl perli»'m snow >crvicc.
~ NIK. ti'I'Iifi~l''.R: .IuS~ In kn~p d,c recned

.. on ~hc p~vp~rry'' .. cle:u~. ~hmS cottcc~, Omsr s~a~cmcu~. ~h~H you don't

:1 ~1. No. ~ rccoll?

Q. Anc! obviui~sly, then. Y<m never xcl the Icons li~r'I~~t 1
'fl•I fi W I'fUGSS: Wha~ du you mc~m°

., tiffs ~o ~vinn snow ~vns ~o be rcmnvc<I, ur ice or salt on •' 13Y NII2. 13AItA"1"I'A:

~ the pru~~c~1Y, you ilichi9 z N nny of the trem5 aC the
~ Q. 'i'bni~ ~vhol he's asking yon i5,l~~sl to soy ~vhcilmr 1 ~vax

'r cnnbaG'? ~~ arrecl in nry:~asuro~xicui. So Ici me atik it a~nin joss

i~ :\. No, 1 dicll~'t have i~ny couh•ol of twit.
~ s<> wc5'c c~car. I anni you to res~~ond by tinyin~

~ Q. Diel yiw ever pay "f~lJ Snow Remov.il (~:i~mponY Ibr :u~y a corr~xi or inav~rxt.

.~ n services They perlin'me4 on the properlY ,n any limo? ~ n i1. Okny.

~ l r\. Never pay, no.
~ ~ (1. (~~I~c~~ Ih;m fhe one tinx in I~ebruory ol'2014 when you

~ z Q. DiJ .iin~ tiaee eves• tell you Ihui you •-)'uu, 117F:II11116 1 ~ ODUCCiI 11 j)1'UIIICiII WIlI11I1C OI'Bill 10 (I11H ~)113'1IC11I;n•

i 3 <inmd Dimiu'iS. nced~d ~o hire i~ tmnv renn>vul 1 ~ pocking lob Yc~~i ore no! mvnrc of;iny ollH r times ~bn~

~ ~~ cottn;lctor on t6c prope~'ly'? 1 ̂ phis clrtin h;td a pr~>blcm or issue th'aining gala',

7 n (J. I low long dici ibcse drain issues exist in the pnrki~ig ~ ̂ A. Cn~•rect.

i ~ lot ~b;it you Jixcusscd ~vbicb were p~~scM in 201!4? t ~ Q. Oksiy. M•s ycm nwm~c of miy ahc~• persons Thai Icll in

l~ /~. VVc)~. Ilkl'~ 311]' 11S V0011 A% ~ ~11'0~(c ~~If. ~I O~C 11
~ ll f~115 ~l(11'~111~ ~Ol P1 illlY (lillt: 1112n 1a~>

~ `•~ disn~>penreJ. a` A. Nu.

:>.n ~. 1 undcrs~and ihni. "~ MARKII~ FOIi if)IiN'I'IFICA'i'ION:

li A. '1'akcs tilts fire miuules.
:: ~ [>GPUSfi'ION I'iXFlll31'1' I.

=l Q. So there wss a problem wish qtc ch•uin ~il Icnsl in .... IdY MR. Li~U2A'1"I'A:

23 Pcfi~nary i>I'2014. right? 'r.l O. 15n tieing lii slinw ypu whit has been nnu~ked ns [ixhibit

~•~ A. Ycr•. :.a YomUcr I.

MR. S'ffilN[:R: I'U objcv:~ just m In the =' MR. I3ARA'I'1'A: 1've gix ;i copy 1'ur you,

page 22

char~ctcrizntion oChis testimony, bu1--

BY MR. BRA"("fA:

Q. Okay. Su di<I yon ever -- strike tlisit.

Do you hove any knowledge of any ocher

limes ~vbere that drain dicing chain water ns you

deseri6ed the one lime when you saw it in

Pebrumy l~hh -•

A. Olt, ok»y.

MR. MOLLOY: YV~i~ I'a• hini io finish his

question, okay?

Q. Are you aw:nt ol'nny other dines Ilim chat chain

dichi t function or b:~cked up'.>

n. No.
Q. Su only this one time'?

A. 1'es.

Q. Ncverbelacl

~~. v~~.
Q. Ne~'cr since'

A. NU, nil tb:tl I rcnicmhi•r, n~1.

Q. Okay.

NI R. SitilNf;R: And ihaCs ~~'hen you say no;

Ihal's correct'?

TI IL' ~VI'I:NESS: Nn. nui Ilnt 1 ramembcr.

Lik¢ nai n~mcmber hpp~nning.

!'age 29

t Stevu—

:: MR.CiAilliL: Yenb.

~ MR.I3ARA7`I'A: -. mul Mm'k,

~ MR. (i~131'sl.: 1 jnsi wont ~u Itiok su the

dale. Yc~ih, chat's loro.

~' Mli. 13AItA"('I'A: Yeah, iCs ~hc right dn~a

~ MR. GAl31ii.: "I'hanR yrn~.

!~ l3Y MR. L3ARA7"I'A:

' O. So'I'oin. I'pi showing you ~~ copy ol~n leticr linen Sa~C's'

Invc.,uucm Ciro~q>. I.LC thn~'s iGned July )s6 2UI~1.

~ ~~. Yc3.

.. Q. II is addresticd to Diniih~itti Rcsinurnm. Du y~iu we

~ ' Ibm?

. - Q. 1)c~ ytw recall seeing liiix leurr"

... r\. 1Vhn1?

- ~ O. i)v puu rcrdl c~~cr sceiny, Nis Icilo~ hcliu'C?

r\. 1)i~l i xce This letter Ae(orc".

Q. I lave• you c~~er seen it bciiu~c?

~\. Oh, ~'es.

.. l). I mci~n ynm~ Broticer take: carp• ol'thc bi1l.:uiJ xudl°

.... ;\. 1'c:ii~. Oh. ~~cah, I Rc~ mic lil<r c~mr~- ~'ciu~.

.... Q. You !,ci ouc a ~var. riitlH?

.. . A. 1'cnh.

U. Acct dcicriBe for mr ~vhai it rcprrscnis w you. ~Ylioi

r~

~~
!!~

E (P~agc.~s 21 Ct> ?~a ?
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7~yman Sl~ikc~uicani

March 23, 2U17

Parc: l5

~ dies q~is Icuc~• mc:u;>
~

,~. ~a~~n, a~,~, y~,~;e cn~,r~:~ roe• nu u,cti~ sn~rra„ m~ i~~u, ,.

;mel he dividMl Iiten~ I1)• Ibe squm•r 1'ooinga 
1'm• esicb

•S like ~ennnt rarer 16ere, nud ~6n~'s bore much 1 
sup~~oxed ~r

~ to ~lAp 1ti111~ {i1tC Ills c1iITePCncC i11 ~»)' Sl~n:u•
¢ 1'nntH~c .•

,• 1'or ldc ciccu•k. lbe xnoiv rimwval, t4c ~r:ixs.

~ V. 'I~I1C ~l1~L'ti~
~

~~ A. 'I'bc psirking lol, tike ciu•c of tAe pnrtcin~; lo
t, the ..

- l:lx, nntl l ihiuk the insn>•m~cc I'm• the bnfldin;{.
.'

in t?. Okey. t~~ly undc~sianAing 
liom Inuking;~I this ieticr is

; u

a l ~hnt pimih~i's pre^p~iys these Common r~itn h
l;~inlcnonce ~ ~

-' ~'• expenxes cl~flrgcs. commonly known pis CAM. rlrc yan
u

13 1'nmili;n' ~vilh thnl word C'A~.1 C_A_NI')
r3

~ a A. ~o.
;n

~ ~ Q. Oktry. \Nell, Ices dv ;t this w;ry. Nly 
onclm~tanding ~

~ s is Ihnt Uimiu•i'x pre•pxys tianm oi'ihese mnint
encmce ~c

~ ~ duur~u. lhnt rare pitevcd on to you ;ix n tenhnl; is Ih
~u a•7

I N Cl)1'fVI:I~)
II)

~ ̀  A. Ycs,
`"

'~ Q. Do you pay S1,2SO.Op:i month ~o toinl I
S,000 per yam• au

1.7 ~R )'OUI•C:IiitliltC<I Ill'Ai111CI11111CC
 CX~k11\Cti) :.a

'1.3 ~\. VO. tlliS l>fll--lTe p;t)'f10Hce 
s1 )'clfl'. Ile (;iVC O1C ''T

~~~ (I1C ~)1)~ O11fC 7 {'Ct1i',
i:J

a U. 1 I;nt>w t6ut. I'm n,kiii~ you a iligiicnt gacs~ion, 
il' 2n

?:, you knu~v the ;mxwci•. 1t indicaics in Ibis exhibit
~s

Page 26

i tlNu Grmd Dimin•i's Prc-pays she maimenancc 
cx~~wises ~

inUteinnntuUol'iISAp0.il1)per}nnc

i1. 0~1~ YCS.
1

Q. So il' I do n,y mtdh. l U»nk Ibnl comes out 
Io

'•~ 51.2SD.00 pct' mgnlN. Wt~uld you :~grcu rvilli Ih~~l?
'~

A. Ycs.
~

Q. Dueti Gitimd Diiuiui's, in nddi~iuu to U,~> 6nse re
nt '~

u Il~m i~ prays Sngcti, does Grand pi~uiui's also pray

1.250 n momh lon.vds mainlemmcu expenses'
'>

-. A. Ycs.
~n

~ ~ Q. Ok:~y. 11'16c ~uninlcnm~c~ expenses rare Iess than
~.~

~:' ~;IS.000.UQ per year, would Nh~. Sage relimd yo
u the i::

~ :~ dil'fcrcucc?
~~

I ~' /1. )~ I1 C1•C)' ~171)1~1C11.
;~

... Q. I knoev, bui in q~cutY--
.:

;1. I ;~ucsx.
~e.

• ~, -• illlt~ N'~ll`)1 l~liY l~~ OVl`I' 1 
5.()(J(). Y(fU ~)tivl' 1(f Ct1111C ll~) A :'

.vilb money to poy~him the dil'fci'cncc, right
^ ~~

;1. Yes.

- ~ Q. Ukay. I.nsi quctitic,n pn ~tiis cshiUi~ fo
r you. No, t~vu

. Illlt!'l l~l14ti11t1111.
. .

.. I>iJ yc~u c~cr reerivc.m invnicc lium ~f QJ ....

L;uui.Scnpinu n•bicN vCrilicd nf.laled Ihi c
hrlf~Cs liu~ ..

. tiCi'vicCs Ih;ll "f LJ chn~~ctt $a~:C

A. Vp, never.
. .

Page 27

(?. I)u y0u knmv hory Nlr. Sagc.am~c u~~ ~vilh the ligures 
liir

IUe co~i ol',nmv removal and s~diin~ on nn otuwnl

Iasi;?

n. ~o.

Q. Ukny. po you h~rvc nn opinion nx In tl~e qunlil
y nl'

services the snore rcmnvnl cunlmcior Nb•. Su fie hi~
t~i to

per~imm snow roronvul services on This properlY, do you

h:rve ~m opinim~ ns In Ibc ly~h ol'jnb ~hnt hu diQ?

Did ht pe~'lin'm his inb ~ecll? Vas it lacking in nny

\40Y~ f)n you brave any opinion on Ihul'?

bllt. (iAl31:i1 : Are eve laikin~ ubuut the lime

in question'

t+9R. t1nRr1'I"I'A: Um, m~, t6is ~vns,just a nirnc

general question,

IIY Ntli. i3~RA"I`I'A:

Q. ~1t swy lime since yuu'vo occupied anti owned tlw

restaurmH tl~ere --

~. ~~(ilY.

Q. -• tlil You Love Amy opinion ns to ho~v Ulis pmticuliu
•

I~mQscapc conb~iclm~ plou•cd t6u mu~v, how tic sou
k c.n~c

ollhc pro~r:rly'~

A. Urn, I mcm~ I ~bink they u~ax tloing ~vcl). L,il:e 
ff 1 see

~»•oblcm, litre I <IO~YI reroembr~' Ifke, you Immv, sve b
rave

n pYoUlem ~viti~ il.

U. You dmi4 recnll lmving a ~n'o61cm?

Verge ?.8

n. Nu.

Q. Do you ever •- Jid yon c+•ei enll Mi'. Suge Iq complain

ubunl~nythingo

A. 1Vc11.1 Illhil~ like erne ycxr sl .}•us souwing {ilm 
nlmnst

cvm-,r ~~~cek, you 1<uuw.

p. Ycnli.

i\. It ~eOX like vnuwinn M~e~;S' ~vecken A, 1 cm~ renicmber
 Illtc

nl' 12 nr whfd~ pcnr, yoE~ fmmv, ~0ey ~r~is pio~ving it,

))ll(;011ll`IIIIICS IIIiI` II~S t111pYll~~j Illll'lll~~ the nwrninq.

(Z. Soy Ilru again, I didn't tutde~:+lond you.

r\. Like ii'.s snpn•im„ oll ~6~y.

(1. Yr~h.

i\. W11eu IhCy come in ILey pinN• ii. Iikc ll e01' ptH'liin
g in

lborc, ~md when ~hry move, you Imnw, OMy conlJn't

litre shu~rl »•L~o'o Ix the p:niuJ c~u•, ~shere the car

p:n kind.

(1. IZirh1.

\. Sgmelinu• !call .lira and i sin• ~>)wy, Iimrr is .-sec 
il'

U~c~~ con'1 roiuc back ;md, rou luipa•, rcUn the ptu•king

Ira. 'i~hal'~ on~v lilu -

V. \tihai ~ruuld .lira s;y' under ih~~sc circumsimucc?

A. Ile uxualM sn)~ okay, I'll r:~ll Ibem.

f). Okoy. Did ~~oH c~~a'noii:•c in?Uld rvhclhcr ur not 'G\.I,

~bc snrn~ ~im~~c~I conuacmr, ~nc~ihci or ni+l ibul

alnunco~r:~pplicd mw sd~ br ~hc pmkin_ inl

7 (Pages 7.5 to ?~3)

C~ir.ro).l. Court Repo~i..i.nq
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Ayman Shkaul<arii

Nlarc:h 23, 201"7

Page '29

~ ~\. V0, I llUil~l till[I\V.

Q. You don't mnnmbcr; nr you Ann9 l:no~v? ,.

A. 11' Ihcy like ti:~lt7 I coultin'~ i'en7r)lrber, no. I dun'1 't

Pc~llcmllcr.

.. U. {)0 VOII 1i:lilll 1)lill 2I)IQ \1'il\ IIIC \VII11C1'~Vlll'I
'C \\'L` I101I .~

•, R`CDf(I 5110\Y~l1IIti ~
~'

i\. lhn. '

'~ ~4R.(ir\l3k:l.: II'youAnuw. '~

.~ A4K. N101..L.OY: 11'yau ramembc~~.

t ~~ •1711: 1Vt'I'NI'sSS: I can't mmci»bcr, no. a v

.~.~ ~4R.I3ARA'f7'F~:. No lintha'qucstiuns. ~.i

~' Mlli. S'P1iINCiR: Fli, sir, my some is Mmk t~

] 3 $1C117C1', ~ Yl'~)1'c:SC1N $NBC ~I7VCSI111CI11 ~iI+00p. ~ ~11VC .17

~ '~ ,~OSI O Il W <~IIL"SIIpIIS ~lll' YOII.
.I ~i

i`+ t;\ilN11NF\'PION ~`'

t r, 13YMR.S'I'tiiNCiI2: 76

~'~ Q. [)id Miss Livings ever mis>>~ork 1'm~nny long pceirnls ~'~

~u of lime lur »ny raa>on, ~h}rt you can recall? ~a

~ ̀  MR. (vlgLl.<)1': C:vcr, in her cmiie .~

'~ employment? z'~

2 ~ UV MR, S"i'LilNfiR: 'A

> V. Ihu~iug bcr ca~tcr

='s A. yn.
z:i

'̂ U. Uidxbeever:ip~>earinjuredbelitte?
Zn

..., d. Wcli, sbc ~vns cmnpbiinin~ like iibout het bnck n bt uf' 2~

Page 30

a time. i

~' Q. C;u~ yon recall hu,v open she woulel compl~iin itbuut her
7

:t beck? s

tilt. l3i\R~'C'I'A: At .vlmt time li~um ale we '~

lalking~~6nut? r

6 Mlt, $'f6{NL"•.R; YVcll. she m~ly worked I'm• twa K

<Inyx utter ibis accident. -~

F ~Y Nlit. ti'I'I:i1N1:R: R

.. Q. SO Iet:S sny bcl'c~~c Ibis incident, diJ she ever
`'

a complainabi>uiherback? ~o

., ~ A. Yc:iD, slit uscJ to rom~>i~lin to the w:~i~ress, you knorv, ~:

~' 1 llnve n problem with my bnrk, my brick imets„you tl

~:; kno~r.
!l

. ~ (?. ~)1(~C~1C l`~Y•1'Cglll~)~illll 111 V1111~
to

~ ̀  A. Um, not like per.eonal, nu. ~ ~;

Q. Dn you knmv ~vl~n she wo~Jd comb)lain obou~ her beck iii?
1 F.

i1. \Full, ruu knu~r, like she used to tnUt to the "

.. ~enitrcsscs.

Q. \A+bicl~ ~raiU'cssca'.' .

.. - A. Um, 1 think 1)cbUic sl~c mi~;lit, >'ou Iwuiv, title uilk w .:t

.. Ihbbic, title's liitc (ricntlx ~ci~h 1)ebbic. ~ ` ~

... Q. C1fll you Icll me lira hrnv IOng she eimipl~iined alWul brr ....

i,,,~~~~
.. ;\. I coulOn't rcmcm Urr. 1 mrxn i1 w:izn'1 like, coo Igio~v, ~~ ~

crcrvdny cUnlpinininr, coo knn~v. ..

P~ye 31

Q. Cnn yqu tell mu nbour hnw nllaY? NL•ryl~c Duce o mon0i,

Doer a wcek~ ~~rnv n yc:u I

NI R.13r\RA"I"fi\: I'i» guise w object l~nscQ tm

xpecnlntion ~md li~und:aion.

'I'19 f; bVI'I'NI"sSS: 1~0, I ctiuldn 1 remember.

131' N1 R. S'I"13fNf:lt:

O. Okay. Did she saY ~~'hcre rile pain wuz Inc~H~~d in bcr

back, ~vhclher it wns lower flack, nCck?

NiR.13ARA'I'1'ta: Snnmobjccliun. Ition'1

~liink lhal ibis wiU~css ~es~ilicd Ihpl Le i~dkeJ lu

hoi'shout her bnek.

131' \d R. SI'rilNhiR:

Q. Do yo~~ know'?

)~. ~0~ I10~ ~ (~Ol)~~ 1'Chl l'111~)l`i'.

Q. 1•fow Jid you uome to lhie inli~nmuiu~i? Did pebble tell

you abnu~ phis, or <lid you,jns~ uvunc~ai~ il'?

A. Aflcr she Ccll tl~cy stsu~t tal)ciug old, sbc Lax ~>roblem

~~~itlt hey' Anclt before, a~ou know, but tbaCs llic ady.

U. And ihcy Jidn9 4ivc you anymnrc derails un ILnCt

~\. No, Jus~ IU~c O~c~• xnping sDc wns cmnpi~i{nD~„ Iil~c n

Inl ol'ti~ncs tDo cou~plaluing ribou~ hM~ bacl~ to tllc

~vniUrss, not to me rcry much.

Q. Mid, ul'co~u~e, they ~voni<4~9 tell you i f she ULa~ed

for Ihos~ inl~u'ics ~t ilh nny phy: iUituls ~a• anything.

1'igbl?

Page 32

A. No.

Q. t>o you icc~~ll'wLal Miss I..ivi~~Mti sold the co~idi~iai of

her back wav inmiediaiely following nller the iuciitenl?

A. Can ,you rc~mnt tliat n~pdn?

Q. C)kny. Su you crane in oiVuiHl 9:00 in ~I~e moming--

A. Ycx.

Q. -. <m Oic d~iy ol'IUc inciclen~, right^

A. Yes,

Q. And ~hcn you xpUk~+vi~b Mliss I.iviugs, right?

~~. v~ti.
Q. Do you rcenll whxi xhe said nlmul her bnek ~1 ~Bnt

limy?

A.. Stec ir~ia tine. 1 nslt il' po~c h:ivr:my~l~in„, xhc sail

no. l'm line, I ,just chsmE;cd uq• cln~bes.

l). C)i:ily.
~~. Nid 19n rand bcenusc my cluiLcx wnx wrt, ~~ou Imow.

Illnl'X irhp she Was rand.

lJ. l)id .I~c ever roll vnu Ih~n she h;~d ;i brick problem

alter This incident'.'

t1. \J.

(j. do she lust kli wort; one Je;1

\. \o, xhc icurk 1~ riilnp and sl~c ism•k Snlurdfl~'.

Q. i\nd ihcu nllcr than second Jay -.

A. r\ftrr the srcund J:i ~' xhe.aid ~r ell, i chink ~'~n point;

to ;;o cl~~ck ou my U:~cl:. 'I'hni's +rhea xhc x~upprJ

Carroll Coi.irt Ftc-~r>o.ri:.i.nc7

58G-X16£3-?97.1

~3 (Pc.gc, 2~; isc~ 32)

I~~

V

d

1—1

O

J

N

J

N
Q
J
"d

~GlJ

d

l 1

O

N

N

1--~

J

-P

N

iJ

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000598a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



7lyman Sh!<oukani
P~larch 23, 2017

P~~e 33 Paye 35

cuminA in. ~ lilac I IIC witolc ~vnll, lUnt'x Illcc whcrc :III tLe

.. lj. i\nd ~bcn did she ever talk ~viih ~~~m ul~oul hci' brick ~~ empinyeex p:u~lc.

s oiler ibnt tinic? ., tvlR. I.IAR~"19'n: Sn ynuYe pointing to the

n. ~Yc11, I roc:m xDc cu,uc In every unec in snvhilc. mid shr ~ 1'IILIII OPII10 (~Uttil(If. gI~U1C ~)M1OIORI':1~>II!

.~ xnid oL, they do like, yuu I:noiv, pbysfc:~~ Uicrnpy io 'I'hll WfCN1 S$: Yaih. Ih~u6a0ty like. you

my back. suul I tiiinl: U~ey, um, sereir it op, yoo Imo~~•, c: know, Because like t s»id, I mean diaPs ~vheru the

7 )11}I Ul~~f~liti ~1~1NC \tlti~f ~)1'c11Y lllllt)1.
~~ WHIM'. SU ~ Illl`:111 N(: )11>I i1Vp1(~ 1~1C IVpIM'.

~ V. Okay. I)id she aver elescribe how the incid~ro~ ~~ M R. 13Aftr\'i-I'~: Yon just indicnred item's

Ilil~)~7l`IIC(I~~
- Wllil'G` (I7C \40101'. I)}~ ~I1C X. \VIII) II1C CIl'l'Il III 1l.

t ~~ i1. Um, (cu~deDi't remcmbeY, Uuf ! IhHilt 5Le s:iiA I come 1~ correct'?

> > out of my coq mod soon sts 1 step clown) 51ip~>cd, 1A 7'410: Wl"I'NI SS: Ycs,

,2 c~. n~~i sn~ ~~~~ ~„~„~~~„ ~ $i~~~~ m'~c~. ~,r ~,nYw~~,b i~~~ ~^ nui. nnitn'rrn: and yn~~ t~~~ y~~~ ~r~~d ~~

1 ~ IhuC? }:~ .rvUfd 1110 wane'?

1•~ A, ~Vhat;x ii, i'~» sm•ry'.>
1+. 'll~lli W I7'NI::SS: Yeah, l,just nvuid i~ and

~ ~ Q. t>iJ she cva~ mention n shece ul'iec, ~n• anyibi~ig tike ~ ~ ~vuik it tin'ough to the xidu.

~ o th;~~? !r SIR, N101..LgY: "I'h;n'sliomlixhibit I of

.1'J A. ~h cCt Of iCe~ ~l'u:1~ .S ~ItDI': ~ ~ ~.'i11'atlli~~i105 (Il`~) it SnYi ••

~ ~~ Q. l.ikc Ibu enliiti^ U~tck p,irking lot covered in ica Uid
l ¢ Mit. 13ARA'1'I~A: (:su•:unagno.

~:: sLc cwar tell you UuN? a 9 MIi. M01,1..(SY: --one Livings. C,.nromigon.

%^ A. Um,1 coi0dn'I renumi)cr. .... MI2. ISARACI~A: C,'•,u•;un;~gno, m~cl also i::xhibi~ 1

:.~ U, l)id she mcr tell you that die mriiiv bock parkinG lob
=' ~ ~~f I.iviugs.

~.•. wnx covered in packed snu~v, iii' nny0iing like th;~f? .... 8Y N712. S'I't':INI:R:

~~ ~~. 1 really eoulJn't rc~flembre :: ~ Q. Wns tiwre ice, lLnt yuu rc~c~ll, whuvc yuu p,u~keJ7

!~> Q. Do you knmv approximntcty whnt lime sb¢ Icil? ~'~ A, iYo.

?'~ A. Well, sbc stsu ~ ~vm•t~ing:u 6:011 o'clock. so prol» ably ..~ Q. Was ih~ry snow in the parking lui wLcre you p:vkcd, in

P~aye 39 Page 36

~ ~bn~'s iLu time. i tho ~~ca wheix~ you pm~keJ?

.̂ NIIi.'MOI.I..OY: part guess, Just ans~vcr wDnt ~ ~t. ! coultbYt ~•emember.

'. :~ you kauw. ~ Q. Igo gnu iu~ll the pinking tut being slippery ~rhilc you

~ 'fPili WI'1'NIzSS: G:OOci'cluck. '~ ~vatke<I inW ll~crestnuiYml?

13Y N)R. S'fLiW[iR: ~ ~t. Um. when 1 iv~ille -- I~kc t coulcln'~ remember rc:dlp.

f U. Okay. You, ufcnmse, mentioned item n driin cover
~ Q. Ok;ry. Did you wnik in ~M~ough ibc back docir'?

~ II7J1 IIi11I IIII' Il:l: Ull II. WJC II1~Y4':I(IYIVIIL'1'l' CISI: 111
~ /~. VC$.

•' ~~iC ~1JI'~:tl)6 X41 ~~lUl ~111Q Il'l: ̂
~ Q. ~~O }'UII I~CI'il~~ ~1fiVlllb Croy tn>uble walking to the 0~~ck

~ MR. HAItA"I•I'A: Olil~~»m1 1'ounclali~~n. Anm?

.~~' sprculmion. ~~ MR. l3r\RA"1"I'A: Askeclimdnus~vennd.

~ 13Y \4R. S'I~I'ilNli lt: 15 ~I'1•t [: t4~i'fNl'SS: NU.

.:. ~?. --Illill VIII l'UIl t~lCJ)I'J
1:` i)~~ NIIZ.II I:I ~I:IZ:

~ a A. i don't rcmcrobcr. ~i ' Q. LVcrc iberc ~Uty pnrking spots nvailabk 6y ~hc lime you

~ a Mti. f3AItA"I'17\: AskcJ and ans~rrrcJ. ~'f yui ~hert t~l 9:Op ;~.m. Ih~~l ~+~ouldii l have Uicn nrn'

. , 13Y t~9R. S'I'i':INI::R:
that ~b;iiu whcr~ there~ ~v~uci'1

~ a Q. Pmsurp,' '= A91t.Ri\Rl\'1"I'A:Objcct t~~li~unJnliun.

~ % i1. 1 rnn't retncmbrr
' ~ "i'I112 1\'I'I'NI.iSti: '1'hcrc is lika n •• ycnb,

.. (?. 14iherc Jid yuu park an Ou dog of ds inciJcni! ~ iha~cc ~i tut of p;n~kin~t spot.

~ . ,~. u..,, ~•~~~~ i~~~~~,.•, c ~io,~~~ ~•~~„~„~t,~~~ ~.,~~ay, i>~~~ ~ ~i~~~,i;,,~~ i3v nut. ~ ri:ini:ii:

. . p;ir~~ fii;e :,n wo u~;,~~ io qn~ rrmn „•~n•re ir+ Ike
~). o, i~ux fid~~aifon u,rre:; ~,:~» ;i ~.casc ngrccmcoL ...n.

.. q. ,~~cr~,~ou .ifu n, d,r brick ,ru~k~ng 
~ni~~ .. yom• rc~~~ronsnip ~mi„•a~n your ~nislncs, ana s;ipc

... ~~. /eft` 1Y111 J~)Il' Ill \Illll~' (~I11I1:t1 ~)Ill)It~ \t'Ill'l t` )'1111 dill }~l'II~~
~ ~ ~~~It. 1~I I:INI; It: l~II(I Ill Illy Jll:l tll~ll ~. IIII\ :~<

,~. y~ig~u Dv ~ikc ~~ rn~r bf~ farmer in here. nccn use , ~ ~ lishibi~ 3.

9 (F~age.> 33 to 3G)

C~r..ro].l C.'ot.ir.t_ lcporti.ng

586--468-x.'1 :1. :1.
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Ayman Shkoukar~i

P9axc}~ 23, 2.01`1

[~agr 37

~ NtARK[sD (~OR IpCN'f1fICA'fION: i

- pF;POSI'I'ION~Xtlil3ll'2. ..

'~ [3Y MI2. STEINER:

~ Q. I'IIlYI'. Y(Ill P:V~i' $fl`il Illill fIOCUiIII''lll I1CI(11'dl
1

., A. Ycs. .,

;; Q. Have you ever rolen•~~ci ~u ih:u ducunx~ol beli~rc wiib
fi

~ Jim S~~gc? ~

A. 1VCI1, iPs Ibc old L.Casc. If's like cX~)IYc -- ;3

~ Q. ftigli~. 9

~ c~ r~. — in 200~t.
~ ~

t a Q. Itiph~. 13W have you ever ~•cl'crc«I to ihnt dncinn~nt ~ ~

1:' Wll~l 1111 .Stlr4 ~
~ }

.t~ Mit. DARATTA: Ol~jcut to the lia~~n. A~

i n biR. N10LLOY: Object «~ Ow farm. ~ n

zti Tfl@WITNL•SS: Whnldi~yuumcmi? is

~ ~~ AY tv11i. STG1NliR: ~ti

1z Q. 1•lnve you ever spok¢n with Tim Sngc:ibou~ chat ~''

In docwnenl? 1e

19 r\. IVO~
19

?t~ Q. Nevc~'>
zn

~.1 A. No.
z~

Q. ~Vlien:liavcyousecnil7
sz

•'•~~ A, 1Ve Iry to like nuUtc -- ivc Mp to tc)111im ivc hove to ~'1

"~ nmkc n Icnsc, and we never di<I rcnety the Ieasc. ~•n

Q. Did tbnt iensc ever gnvem tl~c rcls~~iunship that you
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~ hucl ~vi~b Nir. Soge? ~

Mlt. 13AItA"PI'A: AsScd send unsivcrc<I.

~ '1711; WI'1'NIi:SS: 'Phis I..ensc, nn_

~ 13Y Mlt. S'CCINI:12:
~

5 Q. Did yoo ever hu~~: a ~w'itlen Iunxc wish Mr. tinguY 5

6 i1. NU.
"

~~ Cj. Wllcll <IIII Y011 (11:511001: 0l II1PI tl0l'llln~nl?
~

~\. .luxt ~vbcn Svc si~nc0 lUc paper uitli d6n Sn„c, you km>.v, 9

Ibe p~1P¢r. Yuu kn~ns, w4en ire bnie~;Ll Ibe pMce.

~ t~ p. OAny, f3aek in:00~t~
to

l I A. 20g4.
] t

~: Q. And IhEn's the luxe lime you ss~w ihm dncumcnl•~ ~ 2

~ :~ A. Ycs, u~~ti any expirn:~nJ ive never nucu~eA it.
.1

~ •~ t?. WBcn T~ou goy renew i~, ii makes i1 sound like Ih:11 ~"

1 ' Il`i15~ \\'.Iti l'I ICl'il\'C tlI 1~1111L` ~)DI~II, U11I I% it
 ~- 15 II ~'

.~ 111111'lllll~l:~tililll(~1ll~: l~lill llllt:t ~~lll lt)Il~: tl\~l'1'I~II
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~ ~i I)t1Sl)ll'~% II1J1 lll~l~ I~~1\l' \Y.1) II~~i l'I Il'l'll\'v ~
i't

n71t. ttNL\'PI'i\~ Utiicriiun: i~ coils lur ~i '

.. ~l`L(1~ ~'~llll~ll~l~lll. ~ 1~1111~: Ii~~ ~1~~ ~;Cl'l) ~ly};l'(~ :1110 . .

.. ans~rrrcd. Ci~i nbrul. .

... \,~R. NI(.)I.LQY': Same Yuu rm ;msu•cr. il'pnu
.. .

....

~ ~

e:m.

'I'lih: 4V I'1'n'lititi: 1'cah. it's espiird. Y'au

_ • kno~~~, i~ cspiiL•d ~rhen sec 6uugln the place, bID arc

. ~ll•~t•~ nll'J nC~~' I c;~~~~' i\t•Rl'In~•~11.
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131' ~41t. 5'1'I::ii~f:lt:

Q. Okay. I•lo~v olicn dncs lim tiaZu vi>ii Ure Cnnnd

Dimih~i loco~iuii!

i~. NOI 1o00fIC11.

Q. Apt yott atblc io say hone licgncnily he cumc. lhe~v'

A. lliu, 1 me;iu 1 nsual~y like Initc Ihr trot fo his pl;~cc,

do ronyUc Ifke -• I'm not remember, Dnl xo~nefinttz 1 xcc

bins lilcc once n nro~ilh.

Q. gkay.

A. But usually like ! gh~c hi~u ll~c rent su Uis pincc, so

be doesn't conk in io pick up ti c rent Pram nte,

Q. Okay: llo you incnll ciwr,ccing ilic It~ont ol'Cn~mJ

Di~~liU•i'S 1»1 (hC dily 01'f118 illcide0l, 05 iD tltC Iit7111

pxd:ing Im?

A. Did 1 Sec Ibc fcnnt pairking lot'?

Q. Rirbt.

n. Vcs.

Q. I)0 yUu rcC~dl .uty ice oi':now in die lion) parking

IOt?

A, No.

Q. No v, ifs my andci~Innding Thal thcri s also a side

perking lot. Did you ever sec il~c si<ic p~vkin;; IOi on

the <lay Of the incident?

A. Side parking lot. whnt do ~~oo mc;m?

Q. Is there a pm~king Im nni in Ihv li'om~ not in ibe
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b,ick, bu! to llic side?

MR. NIOt.I.UY: LA> you undcrsrmd bix

quesiinn?

"I'FIts1V1'I'N[iSti: No.

13Y NI R. S'P[iIN[iR:

Q. Okny. So Ibcir's only nvP parking lots In Cireml

Dimilri's; is ~hn~ ri~,h~?

A. '1\vopnrkinglutx,

Q. Is ihaca lion parking Int and a {a~ck p;nkiug Inl?

~1. Ycnh, nll IDc wren like Ibc Bnd: of the resinur;ml.

Q. 1.14-huh.

i.\. 'I'Ite 17•mil of Ilse res~aurnnl, by Ibc Grnliol ._ by the

Cratiu~, in Il~c front of the rexiaiur:un.

Q. Okay. I~lavc you am salted a~v~uid the premises o~hcr

~bnn juxi iii ih~ li'om Onoi~~•ny'~

A. .hill Ibc sicicwnik, Just the tiidew;Jlc and ILe Iron)

door.

Q. :\nd mhcie is tb~• iicic~cnik'>

i\. IPs in the front, ~I~r (rnn~ of ~hc res~nunuu.

V. }I~rvc you ever .alicd the parAinp lot Iicii~rc?

n. ~o.

(J. I lave vnu curt cnnxidcrrd s~Jiinp the p:ukin? lug il'

yodvr evcr,cen it SI~~)p~vv ~

;~. n~~.
O. On iht clan ol'Nli::s I.ivin,c~ IiiU Jid you no~ilL

10 (C'uge: 37 Lo ~9U)
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7lyrnari Shkoukani

March 23, 201"1

T P~r~~ 47. ry f.'dt~r ~3

! anyone? , lin•m. hlr'z nlrridy Iex~ilied he doesn't recall

.. il. Yot nn the some d»le, becmixe lil<e 1 soid, ivl~eu she ~~ whciher ihcre vas any snow or ice on Ih~ p~u~kiug lol

'~ St11fI (ItCPC Ifi i101lllllh j;0111}; 011s so 1 ti;;ured IBere'x - on Ihxl day.

•~ »o rc»so~~ ~u im,~cc, you knn„~, :~ big dcnl. ~ llv Ynt. t;n1314t.:

'~ 0. Qm you dell me she I~~si ~inu you spukc wi~b M iss ~ Q. Vou,juxi icll me what yoo so~v then.

I.~IVIIt~S) ~ /\. 1[ \l'NS II ItC Il I0I OC \1'S11C1'.

~ :,. ~{~~)C ~S1ti111111C~ ~~Ill~lilill'~)C )1~(C :I YL`:11':111[~-A-~I:1~~~ ~ ~. W:IICI'~)

~~C:11'~XDI1lL`~IIIIIM III/l'.IIIIF. ~} i+.. ~~C11I{.

Q. Sc~ you hive no idea ~vh~u ber pnxem coudi~ion, R Q. Ukny. ~\nd you s~iw suum ice and elcbris. Icnv~s 1 chink

:o mc~ming bcr pb~nical condition rvcmld he, righi' ~~~ is.ihc ~vnrd ym~ usal, mound Ih~H drai~i, cm~rccl'~

~ A. No. A.t A. Around Aw dr;~D~.

12 (~. Il~yuu saw ;~ dnne~~sous condition nn Cirnnd Oin~ilris ~' O. Is ~h:d all you rceall, basiCally'J

.17 ~n•entises, you .wield hove clone, am, wlttd you needed to t.t A. 7'hnt's nU I i'emen)bei'.

r a du to remedy Thai condition, ri~lx? a n NI R. (iAl3l;l.a Okay. Nothing ~Ixc. '1'hunk

.i'; MR. I2ARA'I`!'n: S)t>wct to the form. is you.

i fi IvfR.t~-0OI..I.nY: Second. .ta MR.MOI.I..OY: Idoiilhnve:mytjucsiious.

.~-~ "T'i It W I'1'NiiSS: Weil. il'it;s Iiku nut my ~'~ MR.13AItA'I`I'A: 1 just b~rve one or hvo.

~ i: responsibility 1 call Jim Sage. r;. RI -1•:X/~MINA'1'ION

~ ~~ I3Y MR. S'('1";INI'!R: ~` I.iY Mlt. IlAItA'1"I'A:

:'1 Q. [3~n in o case, inn, like ibis Februnry2lsi Bill, you =U Q. I)id Mixti I.i+•iugx cvc~• complain ol'Icg p;~in Iv~fixe phis

::1 Jid take certain ste~~s Iv clear Ibe drain. right'? ~ : i ineiJent?

,... A. Ycs. ~ A. Nol ~hnt 1 vcmembcr. uo.

?~ ~. SO (NfPE )Vl:l'V 501116 $IIUi1BC10S Wllll'~ yUll ltil'U~III%lYI ':~ Q. Did Miss I.ivingx, in any tins lhn~ she ~vorkcd Ibr you,

,: h tlr~t. um> You needed ~u ur~in~ni» cer~nui arc:is of the .. ~ did she typically miss hee sbiils, nod shmv up nr miss

.., }~m'king IM? -.~ her work shills?

—___ .~_,
Page 9'l Page 99

~ MR. MOLLOY: O~i~~~ ~~~ Ibnn, toimdmirm. ~ .\. No.

NiR. BARA7'TA: l'm g~~ing Iv objcc~ ~o the - Q. As port of )ter jt~b tax being ~t wniuoSx to yotn•

~ charnsierizntion ul'Ihc quc.~ii~u. •~ rcst.nu':nU, .vas she required lu cm'iy pl~~les uv~7• to

a Trrr_ wrrNcss: vo~~ k„u,v, us~~:~ny i a~,~,~< <t~~ ~i~~ u~i,i~sy
5 :my~hing wily the pm~kiug lot, but il' 1 sec something ~ A. C~lrry )ilee -.

ry linndy, and inste;id ol'Ui>iber Jim SnBe I ,iust t~ikc cmc " Q. Pli~~ex of Ii~Ocl.

~ OI~11. I I/1C1111 )IISI f1 IIIIIC S11111~I SIl1I~I. t I~. VCS.

s YIR. S1'EINER: Okay. I chink thni's gill I 5i Q. llid you i~Uxcrvc herduing that?

-̀, Irrvc ;il Ihis li+ue. ` A. \Vlntt do )'oU iflcnn?

10 EXr\Ml?VATION : i1 Q. Did you wi11CD Ilcf ticli~'el'I~lg Ibnd ~O Ille Inbkti? DiJ

~ a llY MR. GA[3tiL: ~ ~ you obscrvchcr--

a:. Q. Sir, nn the elute -- t:: .\. Yes.

l :t ~v1R. GAI3[l.: My unmc ix Sieve (i.ibel. I ' ~~ Q. —look ni her perli~rn~ing her duties nx a ~vaitresc?

7 ~ rccommcnJ "f~CJ's, Ills tOnh'arlrn' Thai car~:ct tin' the ~ : :1. 1'cs,

nwsidc p~u•kiny loi. ~ .~ 5 Q. I'or roeny yeems. righi'~

'; 'J'tlE WITNESS: Yeah. - :1. Ycp.

131' >91t. (ir~13E1.: Q. l)id shr ever iq>pcnr in vnu io hove any difficulty in

~' (~. UIl loll; l~ilil' ll~ I II: IIICI<~l`Ill 11:11 ~l'~1i1 ~.IVIII!!,.i ~i~~. ~ ~ (ll`I'~DI'illll)i; ~ll'1'l~Ulll:~ i1.5 i11Yi1111'l'~ti~

• ~-2~-~~).(~U)~(.ltl ~lil4'C ilIIV CI'lll(:1~117~<>~ ~t~~.~ •. :~. yn.

:~. y~>. ... p91t. tip\ItA I"I'A: 'I'Irink ~~ou. All ties.

,~,~,,,,.~a ~~,~i,~, o~ .~, E~,~~~:~•~i ~i~,,,-~, ;~~,~i ;.n ;~~:~,,,. ~i,;n ~iK. miou..ov: Zvi s~~.

:~. a»,. ~m.unrc,,rr~a: n~.~~,f:,. r~,~».

. .. IYIR. 13AR~\l`fi1: I'm ,t<>in![ lu u6j~tci w Ibi ~ ~I'(11: 14+1'I'Nl~`.SS: Ynti iL ~~'CICpn7C.
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~~PUsmor~ :• „v

. ̀  i ~Y

f / I / .%' 
~ Ill ~k~ ~i

~V j ~ L.~:~:ik;

~~/ T1Z15 t,~:ASG is t~iado 1ttJ enteCecl into ~n 1lNs 1st ~1~y of ScpIC11l~~CC,~~1, brtwocn

'1'TIf; EF'~11i AOLI((l5 L(VINL 'fktUS'1~ U~1D 9127l9G, by 1x1 tflPough ils Ttusl+:c, ~J=t~il:.

t30UKIS (the "~fre Tius~") anJ Uie AN"CIIC)NX I3l]t)iC7S IJVCNG TRUST' t1e~.D 9!2'1196, by

and U~ruugh its "I'nist~cs. little ijoukis. lrrogvey F3gtt4:is and 7uhtt Alttans (the "Anthony

't'nisl"1 (collectively hcrcip,iftcr rc•letrcd to ;cx ~hc ").htndlo~•J°), and (iR~1NU TtlVLIZ(A

R.CsS7`AUR/~N'1', tNC,. a b(ichigun corporuiun (.'Tenant"). t,n the Col(u~virg 1ern~s end

condidvnti;

1. P~•cnti s be ~zp~gsj, L:mdlard doss hareby let ttigio "I'ennut, nna Tennnt dory

hereby hire n~id take I'ron~ ~.anJl4fd, the pnrcel al' Innd desetibed ou Cxhibil A; welt building nod

uppuricnnncca, coinmunEy known ns 25001 C;rntiot, ~as(po{Mc, Michi$nn (t11C "Tranlists'~.

Tanant has insp~ctcd Q~e Frc:misea, acrd agrees to iieccp~ (tau some hti its presccat "ns is" ~~~~dition.

2. ~.~~ze T'1ie lcnn ot'ihis Lcnsc (the "'i'crnt") S{111II cop~7~~~pCC Jn Su~RemlM;r

t, ! 999, and shalt rorniinatc un /august 3l, 2GU~1, nl]ICSS SOaeler tetminn~cd as h~relttnRcr set

li~rlh.

3, t~~iQll 4v Rend, rrovi~icJ Ihnt ttiv'tanant shot( nub be bi cisFuult htn:undcr, tho

't'en~nt s1~:~11 have the option ~o renew IItEy I.ensc dot Tour (dl ~on~acutire five (5) ycor tor:u

~~~Rcncwo2 "~~ef~~lnY'~ UpOil 1~1C 50tIlC Ttfh~ti end condiUc:ns, W~~~I laid ~85C ~NIi~ Ott}tlSltllCgS [~S

prnviJcd in YACagr~f)(t S. such 0~ sale( U~Ui)OS SIlAII 11n P:(C[C1SC(I UY 111u ~: Cil: t1;: 8̂! VIOL {1JSIC6 ~y

Ctititl~J rn:til, return te~i~iErl res~t~e: ted, n~ Irt~:tt nigCly (90} d1y~ bCSUte IhG Cx~irtdion tlf Ih~: 
thrh•

CXISIi~tg (Cfilt. ~~~1C Ii~flurC ~r •r~n~~~~~ c~ c~~rciSc ❑Il}'  OpluiU (0 ~CJlvtiv S~~II~~ CS(illgtli S~1 ~)~

~ y.~
CIj~

subsnyuent options co renc~v,

4. tjSe U( ~'1'471~ISc~. "l~ena~tt shuU iis~ the 1'nmises ogly for the ~rcmiion of ~ ll~
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a

any oi~jcction~bla noise ur odor or nuy huznrdous ma~~:clnl oA• cunt,tmum~it to be emitted os

dome rrcm;a~s 1v heMth i~nzn~•d

~ ~

spiUCd, nr peT~nit nnylhin~; to be i~i~ ~hc lending create n or ~

~u~isnncc yr ~o cllstur6 ci.i~er, or to uiJuro iho rcp~itntion „t'tS~t Prru~isax.

.

(~

~

T~rt:u'~' shalt, at Iis c~~enst. (~rnm~~tly place`, lcc~~ ~tv~ eccury tine Prtrnis45 4n 'yb

compllenc=~ ~vitl~ (a) all l~iws, o;Jinances. orders ~~r r~~gul;,ticns affecting slit P~eniisc~, its 
use. ..,~ O
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~~,, '~
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~ r--+
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eckual rronthl}~ 1ns~^ll~ttenis or ... r.eo T;'-~~tsni~d Stx iiurr~rcd ~~~:1 COIi(
>0 7t~tiar~a C:'~.Gc;;'~7 ~~uA rr~u

r, ;,',c ;r%.,i~,,; i:11 ydir trr:n. 5uc)~ tbuitthly l,istnilu~c~it vlinl] it^ poid in ;tOv;u~cc o~~ ;~.-. ii, ;, tt"; rl:iy ;;i

crop r~so~ch rlu~[s;~ lira '['~:rm iF .ciit is dJ( AGi`C'IVCQ at'',? . •:~•..ti f'l~ . , ~, c:f ~~ic <<:c dnir. a tin

j;~;Ya:nt (lU:~o) clt~[ga Of tl}: 11)on111Iy rcplHl dlte Y;ift be ;u1JtQ co 
That n~unil:, suc:4 ci~argo~~v111

he de~mcd as ndditiri,;5: ;t:t:t. jn c71S~ et4 ~ ~'c.11IYA".d CI;~.:::: o~ nun-sufficie
nt check a Prx: of Onc:

~lundred acid Uh/100 Z~;.itssr: !.'~rl+.;;?.~;:,~ .~'.±' be eh~rged, end decu~cd as addi~iotiot mnc.

(2>) if dti~'Pcr~vnE pt~u{wrly cx:d4l~~5 IIlB Op~lU~l to Ren
ew n5 ~;~~,irJ,:i! in i'uragt~pli

3, the C3a39 F'Lon! for Peer SEx (b)• 5ll;+Il !>s ~dJuSte
tl fOr changes in tUe Cn[ySUgleC ~TiGb Ifi[1C ~.

fOK XO~Y ~i70 (a) Qll'UU~,~) ~'C8C 
T't;~i: Ill .~f (,}Zj.Y ~..~';;,C, T11C~~flCICY, Ind tArott~hout all Uptiotls

~~~~6~~, ~nG ~as~: ~..a~t 5~,,~:i ~~ ;~djust+;~ uunuallY ibr ct~~~,ges ~,,«~f,~~ ~,~ ro~~SU~„~r ~~z~« ~-

.nJex. ~- -

(c) _Pot {xitpds~s oCl'RYal~'"vt'~~ S~►i), t1::- "C~~~xum~r P►ic:.lt;dex" shall be dufin~tl as

its: Con5urncr I~rice lnciex (i;l't-U} Uf die 13uYrTtf of 1,a::<~t St:;:i•~ti;•5, T,InI(cd Slates 1)cp~trm~~:nt

oe l..ahat (T932-lid~l~). All tl~rf5 Ei~:cc for X11 Urhnn Canstq)locs - l"?ctroit, T~1ich1$~it or

any CC~~21GCtAigllt (~SCi.',~V Y. If l~tb f.~n!)Stli)lti,i i': ~~< <na:`Y R~Ih~~ f.C35C 10 ~3:~ ~l{~>I~g},+:tj. 2

ficasonnbia &ubstitutG inclax shall [~plu~e tt fpr purt~oscs of ~hw I~ettso. ['oilowin~ c;;ch Kueti

adjustment, thA term "Base Rent," as oscd ;u thr f.,easz:. ai~~i[ ~n~:in 73ase Rent as.mcst rerkntly

adjus[cd~p:~vleled, hu~vevcr, ~nsn Ren[, as ndjustcrl, olzeti nat ~~ reduocd

t f nc the be~lni~lnb Qf nii}• l.xase Yet:r xdj:!.t~:~' fi~:,a ~crt s~!aiV not have been cxlcufuced~,

"lrnai~t st~;~il contiiiu~ i~.~yin~ Gce i3a.:, Ti~=OL ptaviou5l;/ in cCi'cct vn n timCty b~~sis. Llpoii

iloti(ichtlan by J.,,indlord of thr.. rig{}u~ttJ 8as~ 1Zent, 1"~z;r,~o1 ~;y:=.:i iiu~l~alk«c:ly pxy 1:.ai~,iivrd tha (~

d}ftcr~nee betweeS~ F3asc itcnt ~ap~ xt~~i ;hat whi~:i~ woutJ havc t;~:c~, dui hael tdjustec[ Ssase Tt~n; ~ ('~

bcca csilculatcd nr~d slialf tlier~lner cu~uiuuc ~~xyinb ~ngnthly inatalim~;~is of aQjJzicd I~asc

i;cnc.

~—; ~j
~rte

(~13 ThC Hasa Stcnl ~+i~pvi~kc: Cur in the>, SCccIOp sf;::' be .!r ;~b5~tUlely stet Ceh~rn tai d ~

f tnd10r~9 Pt7C Ut0 'ter~t~, frc fconi any foyxas, ex)'c.;s~5 ~•~ ciY;ig~v vlitlt respect (v 2hG Pry ,tti~eeS, ~'
~

inclu~.{L~7~; ►tlaliz(ciu,~~ic,;. repairs, insurznc~, taxes, ossessirorts o; otlr..: :h;;rA;s a:ir~~.:.>,t~ ufsin 6.

ar ralc~tcd to t}uc l~n:r~:isr•; ~~r vrith Y~5C~tct to an;-' c~>>ctr~e~.$ i~l' Cigt~'. appurtc~,~r:~ t;.icrcio, ~ ~

%;~ce~~t ns utf.arwlsa CxprdSsl) r.ravicicd lic:;e,:=- ('~

6 A~►~,jit;,t«nx_(~,+.; ~~.. li >ui~s its ~d[lil~oit +~ 13;t : 1te;~; sl~ai: l ~ rei+~l~lurserncrt .c ~ (~~

:: . .. .. ~ . . .. ,"~~: ; w 'I ~ . . ., .. i>1 cgmnt~.n Oren ,:ia!~ttc;tr~:... :c~ ~i v~ 'nsur nre, tuxrz ~l O

1,,:•
:.Sf.C55:i?Cllig r rat.;S. ,:~idi`j., i~~: ~ ki 1`:lid :i~ •~. _ ", i~, r,: :ti13i ... ... \

~
1~
r

,: ~ . .. .
~~.~ ~~>uni. . : T[;~ .'. C IundreJ a^d QO/! 1q (7~,i(-~,. .. .. t::..: ~,....~; ~,~: ~

~ ~ '.: .. '_: '~: ~l~": ~~~'.;i1111).l~~i:l 
~ :... .. ': ii` ill.: ~ .~ '- ' '' ~ ~

.'eddit;~rui ~2~•nt 1: . . . , . . .... ... . . . . .. tt~tt n~)~t•:c %:-i"'+!i ~—' N

. ~ . _ ..
it (:CO11 C~ilil~ qi . . ._. ., ~•~~:C~ii~3. IJgf1T14 "Cll :iSC q~~C?t (i« .i,i ~C1f ~~!)'.. . . ~ ~

~iu~~. c>i t.t;e ;r .. . F~tim~~lec1 e`~c`.:!:`~~;:,a! Rini 9i~... _ :E ..: ...... ... .~:,c_r.; ci;'tl; ;;i.`;.. ._ :ola't ~ N
., . __

~~; u:e ~r:;rnv: uce~.r 4~t<~~~;i:a~~; y'r•~r s uc:, .. .~„ki;t ,. ~.,.~ ~:~.. . . . . ~:~a:,, .. . ~'.E ~~r..> ,r~r.. . , N ~

a J
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t̀i N
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• .19 Z

,an'y t~d~litiurul {tun( doticicncy, wl~ioh sbnll Un p:~id with
in JO days olrcccint of written aottcc of

0q lccvuntln~+ oC't~C~~onl~s sl~~rC of e:cpcnscs oC cnch 
year.

7. tens, "1'hc't'cnn~il shall kccp the Preuiitrs Stec frp
ro uny )ienx ti~rL~ing uut oi'uny

Work ;~orform~J thereon, in1le:;lnis !Ul'ni5~~cd thr
rct~i ur ohligatium inourte~l by the Ten;int. Ths

'1`~n~nt stroll InJcntgt(y, d<fri1J end ho1J l.an~l
r~r~ hnrmlcsa ;igninsl all l)nbility. less, <lauia~c,

costs c!nd itU ~~thcr cxp~rscs ~risinti aul iii' cl.~nnti uP lien fo
r v:ork perforntrci or mntcrinlc

furnishcJ ro or fvr the bcncPlt al" the Trnnnt.

8. l c>~afrs~1I11~[,3!-ll~~lllllSSs

• .. (;+) The 7enaiit shall kco~> nn~i ~p~~intaitt the P[eiuisux
, including. but r~o~ '.

Sinlitcd t4, all nnnslni~iural, Inle[ioc gild ext
erior putt{um of tho bui►c1)ogs and Lnproverucnts

located upon die I'resnVsc~, 1n yuucf and saiiitury urdcr, con~itiuti anil rcpnlC. All(j WIII (IC~~V$C

ire sa~t~e to lilo Gandl~cd ,it the eXpiratian of tric "Germ itt as good n condltloh a€ whG~t

received, CXe%ept for rcnsonablc use nitd wear tt~crc~f. X.andlord shalt Uc responsible for all

SIrUCntir~l and roof repaiCs and ri~aintenance,

(b) The "I'~nnni shall ;tlt~, at Iix o~vn cost nn~ expegse, put, kr~y, raplaCe

aiiJ maintain {n tlio~ongii repair and in guvcE, clean, sole and substanila! ocdcr and ccmcUtfon,

and flee frJm cilrt, s~iow, ice, rubhish ntld otUcc obslruetiuns ~r enetmibranc:~s, and to the

satlStaction of nc~ X.nncltorcf, ~hA dt~yewoys, sicie~vxiks, parl:6~g~ areas, yeCds, plantings,

pavement, cstr x4nps, ~.u~tcrs :utd curbs i~~ Fn~ix of anet aJ}aceni i~~ U~c resen~n•aot and, $cncrally,
M
~I

the pt'o~crty comprising the Pr~n~lscc.

N
(~) Noiwiel~stan~{i~ig the Obil~ation of tha Tenant IierZw~dcr to fiiAy care for rn

the Prciniscs, the L1c~dlord may enter upon d~c Prcuiisca ~uxl AIAAC SUC~t fC~111'S VT aRCT2110119 'y 1--r

ns mAy in its opinion be xicCesoo~y nr nppropriTfc CvG SUe s;iPery, prescrvatfun ur maintciiancc L~J C

tfterCuf; ;+ruvi~lcJ, however, +1sai, except in the case v! emergency, die X,nnJlutd Shalt give the d ~j

"Cznnnl ten (10) clays ~~oilce ixforr. ta!~ii:g any such action. if rho Tenant shalt foC ten (10) days d

fall oi' ~:egle~t (i~ ~'n.i~'z s~.L:: cc~:tirs, the LnnJlorJ ur 1Ss agents cony color' upon rile [~t: tn1'.en `~ ~,

for the j)11('~?~:5+~ 0~ .Jci~•:~~ °.o, ,,n~! ~,:i she costs and expetlses consequent t6~rcon, with iJ11C4'est ~ ~

chcrcon ac the rnl~ o! sever, pcccciu (770) per annum, shati be rcpafd by Uic 'i' r;a;u t•.> t!•::
'Phe

(']

1.nnd10C~ as Addi[ional lleni t{uc in~m.^Jiateiy Upon receipt i~f a slutcmanl lhcreEn~, Q

rccci~xed ~~ayment Uy the T..anuloed (or the rn~king of such repalcs, alterations or i.nt~~cuvtrt~,nis ~ ("~

sh;ilt be ~:•ir.:.~ ':• . is cvi4cucc of Ih:: rcisonablene~; n( sUCh Cil~r~cs therefor and tip. : ;:; : ..:. ,J O

have beet; ;-~-:~•.! :.; the Lsr~cl!u~c;. Tt~:r~~:i~'rs~~~~ling the right nt' q~e t.anitlorc! to cmcr'upon 4he ~

T~remise;~ tv u~akc ;:pans, Tt~c Lar<llo;~.l is ~~,>i under any obtigaiirn~ in make an:~ r~paiis, p

~Itcratk>;is. yr in~~~ro~:c;men!'; t,; a~•,; kiz~;t ~~;hats<ic:cr, siniU~~rai or nonstn~chvll, urdin~iiv :~r i j '"1

~xlra:~rili!lrtrl'. ~'~ttc~ttcr st~i! ^r ~int'cr:)i:cn.
~--~

b ~
>—' N

~. J~;a ...:. ...: : .:.! :',_,,:.l.i;.i=~_ I"Itc 'fcn:~ut ~:i~y not alter or add ~o tic P~cruise~

Y,-ii:•tc~ui i.ni~<tiord'S ~~C

~ ~
~ N

~ :c (:fior N'ctilc~n ~OILSCItf, ~VI11CI1 Cp(ISCtiI SIIOU IlOI OIIiG:i3vpill)I)' ;'il(~1~iC~t?

' l~h~ i.on<::;sr..i .shall I<<~ti•r, X10 ~;~~15!;11h:111 SO 1718 ;:; 171)' 71~~~Y:lflOil Of ,t(jt{lfipl? 10 1~1C }~fN.ii~ISiS CttfiR~~

~rem7

~~
N ~

t fir l~li fly ~l!, tltS~_ :u1:: •i!'.^CcSr :.= 3i1f ;iI1Cf?tiOnS Oi?•~ :Iilili[io ni !0 :~1C ntC;,,~•iF.f( :it,l': 1171, till:. Q
J

i ~
~ N~/
tom, 

~
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~'cr~r., rac:r~. ;~`.r lrn,ic I~xtur~~r ZnCi n_n)r.,~abl~.:q~t;~~m:.i
:l, s!1;t1! oe .r nr~:. tr :•c ~.,. .,xui^.•.

<:r,d <:h.~ii nc :.ccmc:i u., he n a:u; of thc: P~i,i
nis;; and sl•,all ccn~~ i:i or., an<; i;~: surr~~:.r;.:ca ~.ti ~,:,

El~r• ~'~:nti.~=: It{:a11 th:~ trrrtti~il;;o ~1 of
"ti~is 7:cQSC. 1~iitllcTt~t Coat ~,f c

1~>c t~.5a l,: Vhe (.. i. i~.•t~!.

ID. ,~11~A1~,.~_.D~aring If:•; 1'eriu> 1l~~: 'i cil;~~
tt sltu)1 Yap for ~t{S ~ ~:;, meat, ii ::`~:. ~~u~4'et.

W8;~:1', SC~~C 1', Iclr(aI1CCC Of O171~P 
CO)11D},UU{l'xltl ti ll SCYV tCC. jiUllli~tlttl 

SCCI'ICC„ ~iiCt):1~C i{I~_•~~'7C~ :l!i~i

:'1! opt ~, uiilitics stud ;•; v::~;rs sa.ppii~i to 
the T~ttor)I upmt Ghr Ptcittis~s: i'be •..:ti~•i~~rd ~I;:

ill lief

4~' tiatil~, to Ur.: '(`<: n~~:; iJt ilect;n~;cs ur ~thcrw;s~• For n
ny 1'nilurr .,t inle~nl~+tiat~ ~~f nny~ ~;~t~A

ssec4~ii:u Giruishccl to lhC prcrniscs.

1 t. kt.,.l2t.~tiur~.

(;.) U' il,e 1'remiscx ix da~nagcJ or ~lu
,~~o,cd, in ~vhnie or in (~n,t, tlt<. "l'C~~,uu shall

:cpair. s•cstore, ieplace cx reUulld the 
Premises, oc ilt~ pnri t„̀re'~l' a~ d~:r,:;igc~F. :~g ncarl3• et

possib6a to the vztue, condition dint ci~aY~l
ctar of il~(: k'CamiScs ilumedlt~tel, ~>r~•~r tq tlx::

uccunenrc of such da~it~ga or dcs[ructioA
. The'Ccn~nt shill ba ci;~ititd to ~u,1L;~i,m~nl of

 s~:~:.

Jucing ttic Cont[ntCtlon p~riud.

(~~) III x:1:~Ut~fiL'C (11'OCC~̂
(~S ~),l j 7~~1e as ~ result cif my ~uma~,e to or dtstn:c~i

~>n i~f the:

P;;.;,::rr> .h,~ll i~,: gatct t> die l_.n~.dl4►J nr a;~y iuotlgngeu ~esignoted vv ti:~_ Lnndl;.tirS and Ua

~lisburac~ :iS rcconstrUctiVri wack ~~r~gtasses. Xf t},c Ms~rnncc: proc;r,~s0a arc lns~tYci.::,~ co ~;a;

~:;r nU res~ora~l~>n wgrk, thin the.'Ceilnnt:~shafl pny any adctitinnnl n,nounts n~CaSgery tt~ restot~

tic• 1'i~::~uses, privy Iv tliybursomcnt oi' t[~~ i~uuc:~nCC proccc~ts. Upuri com~~l,:l:~>tt of Gie

e.s:oiatiun, :t~~cl prym~:uc Fix :~11 restUCxttun ~vurk, ail rentainrn~; insur,unu ;>ccx;Gads shill 6e

recifned ,;~~ iti~: 4,aiMlurd oc atty m~~r~Kag~e ~signated by ~i1c C.:inillorcl.

i4i td.xtivi~hs41ru1in~ Ui~ iorcgoins f>rovisi~ns oC it~es ~Scotion, ~1' U~c d;~n~n~;e t~ C~•

desirvction of the 1~fCtl?)5144 C11I710( hG T4"palY~'d W{(hill O~lC ;tiunJs~u u~..iitY {1'2i)j days of ih:t

~u,nage, eit~er l~,e ~,a~~t~~ur~ ~r tic ~cran~ a~ay ~::m~s~a~4 ~.4,~s'~xxss. ~jp n{~:~ng t~:~, ~1i14 dti~Y~

priJt writicji gOtice to Ilse o11~cr Eter~q wicttin tli~rty (39) days t+flcr dzc drn~age o~ d~~a.:~iclion

~:F:::ura, if cl.;: ;~casc is tcrtniatic~} pursvnnt to igis Yarsgri~3n, 1II lASUC:IIit;t: {j(C/~ccii~ i~:c,::• t;. .. .

a r=:u;s •,:~ the: dnii:agC or 6~~:lructlon slinii be r~!ai~~o~l by Uie Landl~C!1 •~ <.ixy tno:'iga~~;,

~Ycsi};r;+t~~i f>~ the 1 .:.rSic,sci.

l'• ~,:~.r;~,lln~r~:i~. If ull oi' ony Subslanti~~l ~::~r4 of t'rrc. i,_.~;;:;:~_, :, tai;Cn rr

cis~dum~:c:u Lq a gover~uneulul aulltority, cx s;::`i oo c~mveyr;3 by 41ic 1 ~ ~t:c:rd to il

gi?:•~mmcn;:d ~ulhority undo a tlircatoi'suc':itr.icittc; n; roacic:i~i~:~tic(::,;i~•. cif. •. ~ ' ....,:;

..~~lfl^. ...:ltl~J~nh! .:;<; 7~~C ~~~:.Gtifll ~Y141; f~. .i~r .. .•? : . ...... _ .,i .. -O: Clc:l ~.li~il $11Ri~ _ C..S t?frYiti'-..

i:. tills 1'n::itrapt :2. '!f ::t~clily-li~•o pc;rccil( (2': ox̂ ~ ` ~~t : ,. ~ ~':'
:l t;h;. ;-rat y, p(

;•.~ts~Jinr : !~:,..atc~.l :;p~~n tl~r. > . _ .. '.•? tnliei:, c,;rc... . . . . .. f'; s:~~isus ~S

~ Is~:..~ .~re:,~~i~:ibin fur U . . ... ... .. ... it1 P ~..~~ r : . ~ .. . .~.. ;Ir. ~.: ~'~

l?'.,t :~.~iJ +.:~:: t: C~1 f:l~cill~~ GOtluiq!It:; I.li>~ UI' C4A'•lCY~!1Ce, i(Ii•:) ;. ~ - e ~ .~.. ..:. ..

~ : -' c..~.~;nfv..ilv.^ ;;.^.r:cttt ~?.~'isj o~(!ic ~;ri,:>s I;~auc ar,:~ ., .:.. .~~i~:iu~ :u~: :•x: u;:on' .

~'; ....,: i:;r. ._ URIC; , .:ot1l:ClUlled t?r CS>n vCa l`(~, i;R~ :L.:. ~,..~~;;~e. , ;~;tr fl!li:; g;i`~..~ .. 'iCi :~SC •. .
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reau payable Uy the Tennitt sitnll !x; rdJuccd P«; tEi4 rcm~in~t~r v;' l~)C. i'cc1'u it's {
)i;' Ghlllb ~t'O~r`:IIUtl

tivhich li~c n:,cgUGr of sgtlurL i'rs.t oi' ~;r<~s llu~~r 1ren within it,~. U~~ildinbs i~c;at~c! upun th•:

1'rristinzs tullawing s!~clt taksn~;. CUIHII'Illllf!~I¢1i p~' I:A~iI'C7Y{RC4 ~)l~,~rs
 to the n~iuil;et ~1'syuurc t'~`~t

of gro4s floor arcs vrltbin the huilJi~~~;x I~ca:c;i ut,on tk}~. Pirn~iscs ~+ricx t:, :..;:J~ i~~'~ing,

CAI1lIC7liltfll4n~~ of C411V~:f1l~tCl:. ~T7 UtC C)(1L't)1 H•. .' t'l~ ~t'ii~'d ilift:t'; !•ti ~f.: 4,f:: is >', i..:btili-'f,i{e I -i 11"'

L~ctttl!ord, !hc I:andl:ud ~+)t~;l. :;' ,.. u:t;. cusf :uid r.~J:et~sc:, ~ti~k~~ all naccssaty n:~~nirs ur

;iltarutirns W the i~rvmisi;s so;~s to ~~nsti~utc the ~~utliiut nftii~ C'reni(sos tent t
ak~ut as n cpn:pir:e

unit, un~ thr. '1'cuar,~ ,I~~~ii h.r:~r ao o~fi~;ntit~ii 1.: nwkr ssny such ~rpsica ~u ~ihsrutious. the

t;undlord sl~u,: I)l'4 L'1~Il~ICI~ Id (IIL l'~~t1L' J\9;n'd nr~du L'ur nny taking, ~nndcttniodun ar 
convc :une,

OXGU~It tI1l1I ~I14 T4naut sio:~li nc~: bt• pi'C~I;ul.:d fs„~1t ~i~~Luin~ tiny ci2lny iitcctl; u~, }ir~st ~:ha

condemning authuxsty fi;r I~~ i•:s:;.

t3. (S 3.~j~~P.~S!1S.,~ll~.4u3i utt;i~C. ':"~~r~nt ~ttey IIOt Assi~u, ltfllli3U'r 
hr :::i! tLis~ Lt~ls:: uT

suM~i alf or~any p.~~t oQ du: PtomiScs 1tl nn;~ titua avrin}; the "i'+.rtes Uf Q~isA~;reen~uui or 
lrnnr►'~i,

s~11 or ~.Ssfgn ~t~.y sl~arc;s rf suck wflltip tl~~ cor~vrati~n :~•'ithus4i ~I~: pti%:+r :~Yi4tr.~ti :~c»z~,cnt +~I' (l,..
C,:.uidiord~ :~~hich ec~nscn~ mny n~>t bq utvCt~tgnubl•% ~,'i~i•~h31J. Ti~,c snl::, is:;~:~ncc; nr scan-.fer -~P

auy voting; capiml stock of ~.h~ 'f~~~aul whii:h Fr if~i~ ir. ,! cnwi~- i;z tily voting control o!' 1:in

Tc»nn~ sfiull be il~med to bu oti assi~;iul7enl vi this L~:~>-c whi~B rcqufre~ i;ic L~uidlord's peiur

wrivan ~oascnr. :~:~lc ur A u~ch:isr. of c~,~i:ui slack to or frum c!uptoye~)S o~• i5sunnc:G ~I'slt~c:k

dividcri)ds or Sptit5 s11nII rx~i ret(virc approval V~'llic Lsutdla•d,

1~. 1)Cf i. Il dC~Qt71( iS t110d~ by ilia ~I'tilR::[ itt l~;ep;iytllCnt JFY~nt, ~'~C1:t:1llUrf ~[ (`; y~

tI1SAIVNI1Cy O! 7D ~)4 ~7C((Oi'InAitGt {t~Rlij' Ql~ ihL' Ct;l1K~lYlOUS VC ~+7~'rnanls Lt this T.casa, s[ti, iS SSIC^

de(nult shttlFrc~nlinuc fix ;:~:~icxi «fhn IIG) c{•ays after tYti(ten siuticC it piv,;u tv thc't'cnnrt 1a;
^ C 7

the l.,~acilvrd s;~eviCying tba deC~uH, ihcn tl~e LUnipurd shn~l h~~•a: ~j~c rill.', S;: i;..~c1irT ~~lr. } ;cmi<.::<
m

at1a1 t~movr, the 7ennlll ~~~? ail ~~-:r;,.;:» ?~;ecafr<~ni :it?~f e';~l11::•,r i~~4 ~i;;1~? ~,~ tcru~iaatr• t4~is :_e.~i
~

1f defio~t i.s madv by tha 7'unoi~t ~[~;? il:.• L:c,~t.ivrcl cYc;CtSC~' i4Y U;)iiplt to t^.ntliiwl2 IGiL C n.ss<:, iu ~ ~"'~

II(~(j1 (E~~it 1V ll~~ UI))cY Ce!Tl Ctli lr."; li~~.. pC i:e:CJt3 ~~Cf ~)fpY7(~L'Ci l<) iEIF'. ~.:!li.?.:.?fly. lip:. 1~ ~.ti~~i1 FLT 111(1} H
l./ M

rCOC:Cc:I~ ~O CC'~C~ lt)'C PranllS:3 ~~ll~ CL~~1•~;~ ~{•••i l: IFiL` ~C3161:1 ~9C•I C<<:I~c t~D\j~ Z~C4w CC❑ ~~iC CC17:

poy~t>le t~cx~unJcr and the roar r~:c^.ivc~t ii~i~~r any re;~tacc
mcnt ~tcr<u~t,

d

~

1.5. :T'ermi~~~ ion Ss~~•rc,,niV~,. q}.~cisticy~z~c~rt; ~ vv~

(al UJ~r, Ibe ax~i~~tim; or t:: ~r,~n~iion ot't~fi, C.e~;:;t. a~hctb~:~ i•: };t; sr o''ti:::c
, ~ ham,

r~~ir.tation of i~,v ur pursu~rt to Ii~e ~»•nti•~5 ~?n:; i~' ,i~~:,'i,~~tsa, ti.•; E'r.,luat ;1.,'.
'~ ('~

~ ~ O1~u

j . ~ :c tf ~• ~....~.,.: i !.Sid' 
.~;, , , ~.. .i. .. ..~ ... • .•i,
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„1.•

the '{bn.Ntt's busi~,o>;s noJ r_l';~ir o~~y .Iaino~e5 h~ t
he l~raminOS ~~uu^ed by

such Crtncivsil.

(U) If the 1'ciu~nt sl~all liiil ;1r refuse [n rest~+rc chc 1'rCtltiscs ns hen;in;~buvC

,~rovi~.[~J, Uie t.,nndlonl uta}~ do su and ~ceu~~ r its c~~.tx Co~~ :t, d„i~,g from ~t~ennnt. If the'I'~iiint

shall tail nr rcC~isr to comply ~vifh the 'I'cn;tn('s deity li> remo~ a nll psrsc,innl property :uid tnid~

(ixlures li~on)- lI1C PI'cnliscs upon thr Cxpir0
1io~1 Pr trr~tlinalii,i\ C~C1his l,coSC. the pariias hC~cto

a~;rcc anJ ~tipulntc chat t.anJlard moy. ,ri its cl~v:tiun: 
(i) tren~ .iir.h C~ifurc ur rcfi~s:~) ns ~~~ „ftc,•

h)~ tltC "1'rnUn~ t~~ l~:uixl'~r tillr, lv su b propr.~~ty ~o tlu 
(,and{ur~l, in ~vl~ielt ever( the litly thaiufv

e11.tt1 tliur8upon pnss uiiJdf this Lcas~ ns a ~~i{i o[ sole; o~• (ii) brat ~t,th 4:1i{nr~ ut rcft~3AI ds

c~~nciusivc cvidcucc, ~M WI1ICIl lI)C Lai~d}ord shalt 
br cn~i~ir.J io tCI~' J~)St]IUICIy, dint ~I~c'1'cn:utt

bas Corcvcr nhnndoucd such ~.uoperly. In citlifc c.~u~, the I.a.ndlor~l ~»uy, wfih or .vi~huut

r~cc~pliu~ title than!lo, keep oc renlovo, store, 
destt~y, discord, ~r• uchcrwisc disposo oC nli nY lmy

port of se>e11 pcuperty in t~gy ivanncr dini the l,andlnrd 
~hnil choose ivilhout incurring flabil'Ity t~

~hc Tc»nut or to nn}' oUtcr person. lu ~w 
event xLuu rho L~nJiord rvcr bcconic or be ci„rged

with the durirs of a bniice of any property oC ~~c
 Trt~unt, 't7~e f,~i►urn of ihc'1'cnant ro Rmpve

any ptopepry froiu ihC Premises shu(l Coccver hur the: Tuainl frt~ru rriu~ilig ra tty nclivn ot•

as~rtii~g ~~ny liabili~y against ~Bc T.nndlurd ti~ith xespe~t !o Dray prn~~~=c1y ~ti~hich thc'Centtpl fsils to

remove.

16. lYct,__ ~I cnsc, The I.unJln~d unJ th< ~~eh~nt u~;rre iL~u ~hiy T.eu~e shalt be wlint ~s

commonly kn~,ti.n us a "nei•net-nci„ tier "~nrefrce” leisr. ;uul rhr (..andin~d's obli~nllcros shall be

~117Uted Ip Th04U MEIN hL•ietil.

M

Il s~)cci(iC:~~~y Iil~derl:l}.en ~ rj7
l

17. ~ i b;t~~ii.~r~meii~. ~t'h~ r.,»,d~urJ c~.•ri~,,nts ~l,a~. upc~a Uic •rcnai;c's paying ttie ~

rent i~ud perfenninF X11 of Ih~ lera~s, cuvenai}tz rand Go~xfitians the 'I'cn:u~( is t~~ pr~lurm

l~etGi~ndt;r, the Tena~tt sh:+ll pencc~bly i~ntf quietly enjoy the Pccmisas l~crCby dCrltis~d. L-ee ~~l'

claim; ct parau~nvnt title or of airy person cl~in:ing un~rr or ~hr~~obh the Landlord, and fret ~u~d ~

c1u~C of aTl exrrptions. resctvacions or enetiunl~rw~c~x outer than those: set ('aril( her~•in, and thu>;4
m

Ute'Tcnant suireyucntly apNrovcs in ~vriling.

a,
~

1,8. ;iUer~.tsnZe a c , s<~3Ji• ~~hi~; f.c~:ir, sl,~i{ 1:~~: l,i~:~.tin~ u~,~11 :ri~<1 inure to the

bcr~elit of the ~nrlics 1•~er^-to ~r,-.i iii^ir persoTi~l Teprc~;cntnth~cs, incs~ce., ~,~~:r. .:uc~.c~:s-:c~; ;u~;l ~

Oa'~I~IlS.
^

l 1

~ `' .i.1 i.~..:° , ,,s '.r ~ : ::. . :::::.:. .: : 'r:~•: .~ ~~,. :.. ~ ui~ e~.~r~:•cnicnrc of ci~a vatlirs J: 0

O
N ~
O ~

N
J J

~ N
W O
N ~
O J
J ~
b

~ ~~
Vt

b7

a

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000609a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



20. ~2eagP<ilo;~Cun~ulpt[vc:;_~_Yy~~c~;. Att i'ighis an~1 ren~cdiC9 oP'G~nJlurd t~rreu,~dcr

nre cunwlativ~~, and nut e~clvx~~r.. ~a~} ~hul1 be in ~cidition to ali other ri~iiis and rernedic;

~rovidcd by npplic~hte. ta:v, fuiluic ~o ca«ci.~a ur delay ii2 cxcrcieLig at~y riEVti or rrttl~dy

h4rcunJer shall not atx:rnic as n ,vnivcr thereat, nor cxcosc fiituca perPottn~flre, hlo waiver,

dischai~;~ or :rnu~~cintion of ony clnin~ ur right arising ot~t of n btcacU ~f tl~~:so ternis ~r~d

rondit;~u~y shnli be eCfcctivc unless in n writing signcsl by tl,c ~mrty sv wnivin~ anb air; p,~rtaJ G;

con~idcratio~t. Any ~vniv~r of arty brcnch slrt}t be ~ ~ti~aivcr OC thnt breach only and nit of itin%

other hreuch, "-hrlilC l' ~Jl~nl' UI' SIIG$Cf~11VIlI IIiC PC~O.

21. ~~p~yy',.~,~~• The Tcnani a!~:Jl ps~y all re~~nniibl¢ allorpeya' feCs, e:trCnseS

~n+A court cotit.c iro:~rraeJ by Q~e T..~~nJlur~! in enCu~cin~ n~iy prvvi~ion of this Lo
aec.

22. g~~~qj,(,~'~(py~ajl~U_,~j_~.'~rm.. 7hix i.~u~.e shnll ha guv~mcci by n~cd

Ggtl5t721Gd ~~7 pCCOCCINtCC N~III tI14 LAWS Qf 
the Slate ul' hiishi(~nn th~~t ntu npplicaihln iv l~asrs n~~n:u

and u> bo ~~rConncd 1p thal s4itc_'1hc invaliJal~t~n til' ona
 or mono Lcnsp.tcrn'~ shijll. not affect thr

v~{ldity of tl~c rana;ning terms.

2a. (vc~t(g~_ A11 notices licrcin raq~~ire~~ ~hnil the givcu it► tivrttiny~ upon the l~urlies n~

the nddrCssos indicnicd ott page t l~etcof. A»y nutiee shall bu dcGntcd W have been given ~vhci~

~x:rsonnlly de4ivcred or whin se~i~ by ecnilie~ n,nit, cenrrn re~eiVt cegveated and pn.ta~ts prepaid.

't'lie nddre~ucs spcciGcJ fir n~~Nces herein q~ny fiVUt ti11~c to time be c6ungcd ~iy the .vritton

tlollcG Of Osle p~~ly !V the 4t~lrf.

2q. I i,_~ ih~li„t,~ Jt~int nn~'i,~y,~;z~ !F lb~ '{~c1l:till' is ~n41'c tltntt w,c Jx:~~nn, e~x.h vt~ lli+:it

nhli~utiun:; under this I~CUa4 W){~ bG )Otnl illl, ~LVC.fIII.

25. ,~,ue ie ~. 'll~is Lensc rt~~reseiits the entixL ~tigre~ment be~waen ~bc pnrrica.

Thix ~,CASC rn~v nut Ue nmendcd, atlercd ~x ~tiioelilicd except by ~ writtrg xinnrd by tl~e pnrly

ngaigsi whom cnlorcemcnl o~anY ti":~ivcr, c;1:an~e, ntuJitic~t~inn n~dlsG~~vFc is so~.iglu.

317 'tN~'T'NF.SS WIT1:R1~Ol'', A:a.porti~:s have rxccuee~~ Uii~ l.,casr, o;i the Any and year

firsttibv~~c v~rittcn,
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Uon~aa Livxn~s v. Sage"s Investxne~t Group,
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Deborah Buck

March 23, 207.7

Page: 1
Pace. 3

5'fn~rei~r•rvu<'inC~nri ~'i~T3LfOFCUN'I'1=~'PS

rv'n n,: c'utCi n'r cpim'r ru~i ri n.: cc~uN'iv of n~inc:Urons ..

:~ wrrness ~:~ri;

uonw~ i.iwNc~s. ~ llL'130RAI1 BUCK

Nl;iiniil7: :~

~,. t`;~sc Nn. ~nte•an~; i7 M ~> L"Xf\NIINr1l'IUN [3Y NUZ.13i\Itn'I"I'i\: 5

ZION. 1.[UwAItU A. S41NI'I`f0 ~~ EXAMINATION BY NIR. S~I'ElNL"R: 20

s~u~is~s iNvtts'PMen'rcROtm. t.i.r..,~
EXAMINATION l~Y NiR. GA~C:I,: 30

hlichignn limiial linl~i{iiy compmiy, and
" 1tGEXAMINATlO~ 13Y MR. S'1'EINL'R: 3G

'fS1lANDSCi~1'IN(i~ SNgWR1:iMOVl~t..IN<'..n .l~

tvrc~u~nncornor,Um,. ~.~ Ex~~1~B~~rs

pclind1nls.
.t ::

~:, ExHi~rr rice
A'~ (Nn Exhibits M.irked)

1!i

'17w Dcposiliun of t)G1101tA1i ISl )CK.
:L 6

"I'akCll nt ?i8f)11 No11h~vcxlcrn hligB~any. tinil
c 4111).

:1'I

Suulldicld. MlichiMut zJ

(:omnxncing ut 1:33 p.m.. .t 9

'I'Imix<Ixy. Nimch 23.2017, '~~

Ikiint Lice Vl. i°ix. ('SIi-3121. `l

~{
~~

~~

Page 2
Page 9

~ i1Pi~1'ii\ItA~C'CiS ~ Soulhfiet<t, Ylichig~n

Thursday, Mm~ch 23, ?017

:~ C'llitl.S7'UPFItiR li. 13ARA'I"1'/~, [;SQ. 3 J:21 p.ul.

,~ i;~vtrcr•rn ~ i3nitn~rrn ~~ ~ :j

~~ I2~ nanrkci Su~cc~
~ nFBOItnFI HULK,

~~imm~ Clemens, Michig~in ~i30~13
5 ~vns Oiereiipon c~llecl ~s n wiUiess herein, and ~(leY

~ /\~)~)l`~1'lllg U11 ~ll`III1~1~O~~~~IC )~~Hillll~f.
~ Ililvlil~ III'S1 I)CCII ~UIy SN'OI'il ~0 ICSII{Y 10 II7C Ultlll~

~
~~ I~IC W~lO~C IYll~~l 8f1(~ I101~)IA~ ~)ll( I~1C ll'UI~I~ Wi15

S'P(iVi.:v R. <iA131.:1.., LiSV.
~ ermined and feslified as fi~Umvs;

~ r~ I'Illi I Ii~NOVl:it I..N4~ C;ItOUP 1~~ MR. F3ARA'CTA: "fhe recnrcl will rellect tl»s

a ~ 258(10 Noithwesiem I ligli~any, Suilc')00 1.1 is the subpoenaed dcposilion of Debm'ah Buck, to be

i tiouihiicld, n9ichignn 43075 ~:. usc4 (o~- nit proposes consistent with the Michigsn,

~ :t Appeprin~onbdrUfnt'UticDcicnd~mt,Y'\)I..m~dscaping. '~" Cotu1Rtdes.

't i•~ Yty ntune is Chris l3su~un, 1 reprexnl f)iinna

..~ VIARIC W. S'I'lil WiR, fi$Q.
7 ~ I.ivin~s. I•la~~~ are yoii?

,.. s~:c;,n~.~:u'i'nna~3~tux;r: ~~= THf~v~'rNrSS: GooQ. h~on•ereyo~i.>

. 3)d 75 Ll 14i1r Roatl, Suiic ZDl
d~ISt. 13i\RA"i'I'A: Good, Ihnnk yon.

Novi. R~licbi;~nn 48.;17 ~ Navr you e~•cr Ittld ai deposition beli~re'

.. npprm~ine on hc•h~drof u,c Dclendcu,i. s;,gc'x. . ~ 'I'I~IL' 4vfri~~rSS: ~a

-ni. ri,vtnl~r?~: gut ~;;m. rm ~o~n~ io e~~•c

lnfviliti M11r'>I.Lt»'. IiS<). .. . yrni just ~i maple of ~encrd eruuncl rules. II'you

. . Sl:c'Iti S'I' 1V~~RDI.If ~ ~ doii I understand anvdung dial 1'm;isking )'our Iel me

:?nun ~rruy ccmcr urfec
.. - kno,,: Thai, ~~~~ rcp~,r Esc nic qucsu<,n umc~ you and ~

. , ~Il'ny. P~lichig~w dSOp7 I ~ ate coit7nlunic;itin~ cll~ccli~~ciy. okav~

ilppe~vin~ ou bcludl'oi the \~\~iu~ca..

1

f ~ 'I~N[t 4\rI'fNE[SS: Okay.

Ca:r ro.l.l Coi..iz~l. ~tc~}~o.z~t:inc~
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pebor.ah ~3uck

March 'l..3, 2017
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Page 5

MR. HARA'1'1'A: 'fhe ~~~mnnn io yotn• right,

she's I,~kinS down e~,c~y~hin~ ~hu~ .vc .ay, sn a coupl
e

things. t'm doing io requim a verbnt response is my

questiai versus a nod or a shake of the Fend. Uh•huh,

uh-uh da~~+n'~ come oat <m poper very weU. The other

lhinq is Ibal, um, 4YNCI1 121ST( YOU: qu~ytic~l, Yon will

frequently know Uie sinSwur ~o the que51i0n belbrc

tinisliul arcking il.l>ut so the recrnd ix nice whe~i the

nnn,cripi comes ow on pa~~cr, I)ICwISC UIIOW p1C 10

linish my quu}tion, :md in tarn 1'll allow yc,i~ ~n

finish yom• answer s0 ~+'c h~rvn fl nice lr:ulsc~'ipt, nkiiy'?

"I~FIE WI'1'NGSS: Ok~iy.

MR. [3ARA"fTp: Grad, lI'you don'I kni~~v

something, i I'you don't r~nnember xomeihing> ~h~rt$

lino, some people f'cel like the y Gave to answer ~rciy

question. You knmv, like 1 said, ifyou don9 knave,

if you don't rcmem{xr, il'ycm'rc nal sure, teti me

that you Aon't know, you don't remem6ee. You're uol

sa c, um, tied Ihci> wc'il go t}'om ilicre, ok;ry?

'f1IL WITNESS: Okoy.

MR. HAR~TTA: Grc~tl.

exnn-uN~•noN
J3Y MR. I3ARA1"{'A:

Q. Yrnn• litll nsim~; plensc>

A. pcbur:ili L}aui 12uck.

P~:igka ~1

~ Q. liow Iqug lnn•c yuu Keen cmploped .~c'1'bco's'!

~1. Nine years.

' Q. Floe• InnL hil.~e y~~u been anpinycd till Ci~;md Dimi~ri ~:'

i1. Siucc'1'om. or in II~iN bui~iliuR'

., Q. 1Vc11, IcCs iosl 5~1y sinca ti's been (i~titnd Dintip'i\.

A, 'I'ivcivcymrs.

• (2. '1'rvoh~e yca~s. Sti w~ rc going roughly to sinc:c 2005?

A. Nul sure when it wc~~t in Gr:u~d DSmfu•i's. 1'rc bmn

y ill tLal I» iil0ing t'or 2G ~~en~:r.

~ ~ Q. Sa let me Iwlp yon. r\bout 2004 is when ii ivcni th

~ ~ Gimnd Dimilci:c.

l2 ,\. 211{19 tllCtl,

ti :~ Q. Allrigb~.

t o A. "1'6:wkyon.

~ ~ (?. and you have bc¢a s ~raih'css in that lwilding sine,;

1~ when?

~~~ A. 'i'wcnly.six,yairc.

i ̀  Q. Qkfly. Ok~~y. Su yq~i hove gone li~om ~~wner io owner --

~" i\. Cm•recl.

~'~ Q. -- m~iinlniniu~+yom• pOSilion six a w~iiUe~v'

=' ~ r1. Correa.

.. Q. r\II right. So yon cminuity work liv the Shkuukaui

~'~< <\. Vcs.

~' + U. t\nd IiAe hu~v many (Nnus:i week du you wuiic their?

Page h

Q. Your yid<bess?

A. 15290 Cornell Dcivc, Cliuta~ To~w~ship, IYlici~igmi,

4Ro38.

Q. }low Tong h~rve you lived ~he~L'?

A. Um, nine years -- sm•rY, uine years.

Q. Who du you live th~~t with?

A. Mysdl'.

Q. Any plans on moving .mylime xonnY

A. No.

Q. Allrigiu. Yo~vd~tenl'birtN7

~. iz-zo~~i.
Q. Did you g~'acloalc li•om high scht~ul?

!~. YCS.

(2. Wl~icl~ high schi~ol'~

A. Fraser I~li~;b ScBool.

Q. And any education p~is~ high schoni'?

:l. Nn.

Q. Are you curnmly rmployed7

\. )'cs.

Q. 4Vhcrr"

A. ~I I106~3 I'll /111IY RCS l~tnrmii and <: rand nimilri's.

o. •Kull resi:~urnms!

A. Vcs.

Q. iUr;~ou a ~vaih'cs~ ~H bulli.'

i\. Yes.

Page 8

1 r1. PDI AOWO (O SJ%;m d-n-Imlf nmv.

'; Q. ~ipstnl'yom•liinciss~xnint'I'huo's?

~~ A. Cm~rcct.

•+ Q. 1~Rinfs t{~c r~~isnu'

•' A. Just d~an;;ed o~•er Jost -- no re;ison.

(j. 1Vhcrc is'Pti¢0's Inallcd?

' A. 7'hirleen Mile and 4loorcr.

y 0. <)kuy. And in 31114 wa'c you ~varking I'rn•'I'heo'.a?

A. Ycs.

a Q. What ~vns thu ~nnportinn of hours you way; wo~kin~ in

•• .my given week, IcCs say in i~c{Nuary ol'201q,'fbco'S

.., versus Ciranil ~)intili'i'sp

.̀:f A. CI )YBS~ uln. 1 wmdd x:iy ;dmnsl equal, becnu5e I n•ag

~~ ~ still Ibcrc, wn, prubnbl~- about 21i hums al <:r;md

.~ UimiU•i'S. Ym =;uctitiing, bat.

Q. So aBnul2p haws a~ cxch pL•~cc in ihxi time li•~imc?

.. i\. Cm•rcct.

V. 'I'h~n\ an ~ippiosimaiiuii'

\. Ycs.

Q. \tai g~~in~t ill hold you W exact hums ..

.. V. -- vuur tics ,loess.

:\. Yrs.

. . O. Qk:rv. po you kuo~~• Uonnri I.ivinp~s"

.\. 1'cs.

i~a.r_ .ro:l..L Court Re~~or.f.in~;
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k'agc 9 Page 1 ].

~ U. 1•IO~v Irn~g have you knoo~n hc~'? - Q. All fi,!l~L Uid she S~~y ro' dcacribc hnw she Icil°

n. sn,~~ znna. - n. si~~ ~„~~i „•i~cn i ;;off nul of Ibc cnr, xhc xaid 1 irciq

Q. Drmna wnx n cn-worker ul'yum:s. con~wi?
Au++~n, tent's --

'~ A. Correct. ~ Q. Did y<~u inlciprei Ihm to mnm iny9hin~; i» p~n1iculm'7

., Q. Slic wits nlso n w:~itrcsti? ~ A. I Lgcrpreted it la mc~ui Ihat she fell.

:1. l'es. Q, i\II Pi~Ut. Pief you get info any other specilicx as lii

~ (~. ~~0 y0U ~151V1• .NI l)~illlg11111 IU IOW \CIE \1'itti ll~:l
~ IIOW tiI1L` ICII. UI' IIIC ~11VCI1111}Itilil t)I Ill`i' )fl~~~)

wniliti551 ~ ~\. I nxkcA her il'shc ~vns nkny_

A. She ~v:is :~ ve~:v good waitress. - U. ~Vlrn did she sny?

in Q. Okay. hi t6c cmire time U~ai ynu knc~v 1)rnm~i as a ! ~ A. I'm not smr.

1.l 1Vi11(4l'~S~W11ti.i I14lII1I610 ~)l`i'I01'111 I1C1'~llh (II11iL'i~ 14 (~. i~~~~l'I~~II. SO W~1:Ill~l(~~~QIIIIi1 /~111~iC~l I1~~C1'}'gll ~l'l

~~' A. Ycs. 1:s Ba• iii?

~'3 Q. Qkay, t)id you -- ~+'v re Lere toAey prinmrily to t~dk ~.+ i~. 1\'ell, .re b~~d phis cmivcrs~it}on peetty mocl~ in Abe

a •t ab~~m ~ slip and li~il ihm u~enned un the premitics ~ ~ Tubby.

i•'~ Incatcd ai 2Sb(ll Ci~xuiu~ Ave. in 1?asl~)niulc oa ~ -•̀ Q. Okay.

~ o February 21st, 20 f q. Yini're ~encenlly ~nvu~e ni~ll~at i ~ i\. lhn, like f sniU, she sai4 Slio iv~5 gauin gu home imd

~ '~ incidCn[? ~i ~~ c1uUl~;c. f i;li d, yon In~ow, )'mi don't lurvc to come

.lip r\. Ycs. ~:` beck, you lu~o~v, clmi'1 ruzD baclt I~erq yon lulo~v,'cur.

~ v O. Ok.iy. I.)id you wibicss ibis i~i~idcn~'.' ~" of the ~i•ny the wcgUlel' A91ti ~iX it ix ~nU c1'el]'[hiDg.

~u A. No. "' So xUe s:dd no.l'll be b,icli.

~'~ Q. All right, liow did yon ~i~sl Ie:u~i of Ube incide~~l'. %A Q. Okay. So Iv the liesi ol'yuw•recolier,~iun, did Domm

~•'• A. Unl. I -- well. 1 A:i~l got to work I>efw'e 1)onnn, mud 1 .... gii home and ch~rogc hey elabes xnd mme beck to work

~:~ bncl a,Ul<c<1 iu witb~the clef, him road i ~vulluA h~ 1.~ the racy ol'hershilt ~hnt dny'~

2~ together, auto, wu, probably nUUul Ice nllnutes later .. ~ A. Yrs.

G~ llonnn hnd t~ilic4 m~ tl~e pbouc fo ope~i tine 6•on~ door. 1~ Q. UD YU111'CUOII IPSIIU \vUl$ClI Ills` OC%l llay?

i>ac~e 10 Page 12

~ Q. And when sloe celled you, wciti it ~h¢ mnminy ul' E A. Yes, Il'oui just hm• tc0ing me iintl others, yes. she

~' Pcbivaiy2lxf? tliU.

A. Ycx. ~ Q. Okay.

'~ Q. Do you ron~embcr like wimt time it wNti! '~ A. ]was ~~ot ibcrc Sn~w~Uny morning.

'~ A. t don't rcceUl. Q. Du you knew if pr>nno rvurkccl a~ Grnnd Dimil~~i's pest

~ O. Vas it N'bund h:0(1 ~.ni! .. Ih~il neXl J;iy, u•IiicB w~~s Saturday'?

~~ A. Approsinmtclp --,Penh, npproximalcly 6:1)11 a.m., A. No, she. did lam.

P becN~~.se q~c botA slm'1 al 6:011, sn it ~vns npprosimsitcly ~ Q. 1111 ri~h~. When was the List dime Ihm yo~~ spiikc ~vilh

I h;~l li~uc.
~ 1)OOIvi!

In Q. Wlri~ diet yvu Ju in mtiponsc io ~h~i~ Iclephniie cell? ~ i~ i1. lhn, pruhnbiv :ibont hvo, ihrce weeks nho.

~ y n. 1 ~vcn~ i~nd opened tDc 17•nnl door. i' Q. I~iow would you ciossil'yyou,• rclNionship ~viih hcii>

a:s Q. All right. And ;H ~hN ~N~in~ in lints Aid t)uno~~ say .~:: A. l~~c're t1•irnds.

:.; onyihing io you? t :: U. Okay. Nerve yai and I ever spnkcn on the pl~onc',

"' I~. Ycs.
-'.~ i\. Igo.

.• Q. r111 ri@ht. 1Vhat cliJ she aY•' ~ "' Q. Ok~iy. WeII, nrly6e one tine mlkiug ;ilxwt her --

~ r i\. She said -. do ~~ou w:ml her ~~•ortls a' -- ~ A. Ycs, oar time o•hcn 1 c;ylletl to cailirm the lime

~ ~~ Q. ti~n'c. ~ ch:mgc.sorr~~.

~~. t\'ell, xbc s;~~tl, '•1 .luxe 1'n dcin' I'cli i~~ the ~»trkin;; ~ Q. Dicl wo -- Svc dicL~ 1 dixuis ~u~yi hiu~ r15cY

IOI." I }I111I~ ~ r~~(111 ~1'C Ilillfllil~;.~~~ ~~IItI tlll 1l'f1Y ti1111ii1'lI. ~ /1. ~fll 111 I1~I.

n. t~~~r c~au~in„.
vo~~ :urfeca ~~~~„rc Deena on dru morncng

-. ~\. She erns irmu ibe n~eisl du~~~n shout. ~ ~ :\. Yes.

... Q. (.')k:ry. \\~hai i•lu did ,ehr soy. i(anvibin~:" ~ Q. DU ynu iteall the eundilign ul Ihr p;u'king In1".

;~. .She z:iid xho ~vus ;~nuu:t ~o borne :md cb:w~r. - A. 1'cs.

3 (I:'ac~F s ) Cc~ 12 )

Car.roa:l Court.: Repor~irig
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Ucbor~h F3uck

MarcY~ 23, 2017

F'age 13

~ Q, k1'hm ~cas it?
~

.. A. It ~snS, wp.0 5L l'M Of iPe Leith w-nicr nu uqt. $
nmY,

> icc, ~~;~lcr

~. ~U:I~ II101 tilll!\\' :111fI Il`e Ilfill YpU (I(!$l'1'II)l:ll~ \\'il
Y Illill 'i

cuecrin8lhcparkinylm?
.~

t A. Ycx.

V. gk:iy. Wes Ibete -• ywi meminned Ihui them ~eag, nm,
'1

'+ t\'illl`I' UI) 1(11 PI II1C Il`l`. UIl )'l?II flL`UII 1101\' I1111L')1 \\`t11C1'

ibcrc ~vax'?

~ ~ O. IM y<ia kno~e, il'yon k~~u~v. ~cby ihuiv ~~:ix ~calr~~ nn It,p
1 i

~: ol'ihc icy.' ~_

~ •% Q. Arc ~•oe nwiu~c of ony probicnu• ~~~itb clrainngc in tLw
x n

.+ ~):If11C11Ii1)'~)ill'~:I{1S I01~!
Z~~

l z ~i. AIYcr~s;~rdSJ'l'S.
.i G

~ '' V. Allur~~~lwt?
t7

•' l~. A~II'f (Ill` I31II I~l•J I'1111I II1111 III:II lIl'11111~ 11'IICI't' 
1)'C .1 ~J

~" ~n•utly much n~u~iccd I>y w;tn pindcal. ~'+

::~1 ~. J\1111 ll•IIU tIl<~ )UII ICill'111I1:11 11'1)111 ~
~~

' ~ A. llm, jnxt Prmn llnmm, um, nnmUcr anplul'cc Im~i sn~d 
IAc 2z

.... xmtn O~iur. ....

"•~ Q. pidyqubo~~edil7kulivyomselfwnikingin? 'j
>~

-' ~. ~)11~)~{)ll ~lll~'V(~1~~IC\I~IY)~Dlll'Sl'~~\Vi1~~lI1b 11110
 \YOI~: %~

Page 19

~ IhOt OtolDitlt~
z

z A. Yc~.

3 U. Did yuu park ~vhcrc ~hc ~mpinyccs wcro 5nppnSed to Ibnl ?

~ Ill(lltllit~t) ~ fi

n. No. ti

~̀ a~. ~~~I1V 1'L` (1111 Y01/ ~)ilf~:')
F

'j A. Una, normnll~~ Svc pm~k in Il~c beck, w6ici~ ,vc did.
~r

Nurntnliy arc pnr)t closer to the door, but Il~om wlmt 1

recall Il~crc ~rnx, um, :i momtQ of snon• in thnt wren, do
~~

-'~ ! coi0cl not pm-k tl~tl wnp, end 1 p:irkcd about Un•ec or ~~~

i i fow~ spots doirn, xli0 to the leach, but not iu na'mxl
~ i

l•: ^•~IIC S~)011'IICI'ClllUi'ili11II\+~):71'Il.
1 ::

~ :; Q. Ok;ry. ilnd I dun'1 -J dull I recall. Uicl you ~::

~ IIC1110~~)' ill'1'I~'V' i1) 1V/t1'~: wll~l tiUlill•011l' i'~\C ~

,. i\. 1 bxA j)~tlied in, nn0 Iiten, mn. CI)CP ISOI7 II i11I ))IIIIC(I IR
~.

prNly much fhr s;imc time 7 tlid. . ~.

• Q. Y'e;ih. t\red I askc<I you Ihr yucxliun hrcnn,c 1 .v:~sn'I

Sm~c iry~ro and c~~,cr uub cnimmdcd in n•ork ~oecd~or.
. .

.. :~. \n. ( ..

c). :~~,: ynu ~n~:~rc ur:.n,: ,~•iin,•,scs ~o ~hi> imu~cnC~ j ..

. . ,~. \u. j ..

.. Q. Y'nu de.a~ih:d ~~•hoi yon rceall a> In the eondiiinn ui'
..

IhC pilfk in(! IDS un IIIC date ql Illis inc~dcuL 
Un you

Illy 171i11111i•I' 117 N'Ilil'It Vul1 tl~'>U'ilk'tl :'

L~age 15

A. iJn.

O. h~ oiler words, you don's ~ti~:;~ll whm ~hc lot lonkcd

like nn the day bcli~rc Domia Icll°

A. Nn.

Q. Okay. Do yuu iccati ~vhiit Ihu lot IooAccl like the dny

❑Ihhr?

il. No.

Q. i\re yon :twn•c oi'amymic else siippin@, um, in this

p;nticidm~ p;u~king bl, nr I;~lliuc in phis perking IOl

at .my time within s~iy t~vo u•ceks either beli~~e ibis

incident rn• twu ~vi~:ks nllcr (his iuciduri?

A. 1 Qon't recall.

Q. Okay. l)o you rncnit if'fom tihkoakani tvati m,~de a~vmt

gl'lbis inciJcnl'?

i\. VC%.

Q. All right. t)n yoU know hn~v hu w:ue mn~ir:m;nr of il?

~1. I bclJcve Domm loll bile.

tj. Dn ynu kmlw ii~"Pnm did mrylliiug in rcspo»se W I)cimix

telling liim?

A. 1 believe he u~enl onlxidc to unblocR ~hc QP~lbl.

Q. Fled da yuu knusv how M1c Jicl IImi9

A. No.

Q. You wcix;~i t present?

A. No.

V. /SIT: Ygli 31WNL` OPi111YtlDL' 131I(111(?,my remedial nc~inn, m

'Page 16

let s~:cal•> to cleat the ~~~uler in the Wl, Dr Ilse ice or

the snag ..

A. ifn.

Q• -- us yuu Acscribc<I°

Nei?

A. 1 ~U.

<j. Qkay. In Iernls ol'Gr;md pimiU'i s~ ure yon a~enrc m

uny lima in 201 d, air you uivmL nl'uny ~mplo~ux

plmving or Bolting iUe p;u'kins lot?

A. Vo,

Q. Uo yon Anow w6n ix respmisil~le lu pimv nr s~J~ the

~)ill~~:lll~ ~UI'~

A. 7'.1'x SiUhv Itemovul.

Q. Okoy. Dn you know iC(dimA Dimiu•i's c~aw~~c~cd ~citli

them, or ~vhclhcr ~L: tinge cuuu'ucicd with Ilicni'

:1. Rrnm co»rc~:c:V ions ~rilh thr „n)'x ~rhn wurkod IYoni IUc

.v~o~r rcmo~;~l cnropnny, .Lin) S:igc.

U. Okuy. :\od ~'ou snid cnuvc~:cminns ~+'illl the ;~u~> liinn

'f.\.I. Dicl ~h y,~np emu Ox nsiaurnm once in

:\. 1Vc11. ~chcn Ihrp would tlu Il~c )nl 01' Ibe I:uidsc:ipin~.

m' ~rl~atc~•cr it may bc. Il~c)' ivouiJ ci~me in nod ;;c1 a

fol'icP 1»' ;1 11~)i l•11uC01n IP IIY n C111'1.1•~III11, it tttl~ 11111,

berr xnd IDere Ihci~ icpulJ P~~(er Ins ppn Icu~t~c, Ji»i Sai:i`

u•:in1s pis to do tliie..liin $t~gc n-nnls us to Jo iiml.

9 (1'~ges 7.3 to 7.0

C,:~.cr.c~i. :L C:ou.rl Rc2>ort.i.nq
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neborah Buck

r9~r~ch ?_3, 201.7

Page :l7

t). Okay. DiJ ~h~ry cvcr Jro~i i~ll':~ny Dills or invnie.s.

.. ~nihcl~eslol'yowlaio~vled_!i~

i\. Nol ❑~hilc i was Iherc, uo.

l). Cnn you dcsc~ i6c or idl mc, W thz Uesl of your

rtculkctiun, bu~v ninny dillcrcni pruplr, wn. in ihnl

2l)19 winteiryou remember seeing who ytw Ih0ughl ~verc

either ~iwnn•3 br employees ol`I' ~.I?

.' i\. Oh, Cod, 1 can't rcaill.

V, lVns it more Ih:m one?

~ o A. Ycx. lmcant.vaildx:iylhcre's~n~oi~:ibi1'tl~recor

i 7 I'mn'.

t:. Q. Qkny. llo you ever recall observing mlY gtthc

l3 snowplow trucks t'rom'1;4:1 Thal winter ~u Grmd

J et f)imilri'~?

~ '~ A. Ycx.

~:, Q. Do yqu rccull ht»v many dil7nrcM h~ucks you ubscrvecl4

~ ~' Q. Ok:~y. "I'hflt winger, Jo you recall slay snll 1>ciug Inid

7 ;'r uu~ on the parking loi!

:.;> A. No, nol while 1 wax lhcre, no.

Q. end O~m morning, do you rcenll seeing smy ~:~II a~ the

.._ ~ru~kiug lul'>

A. Nu.

-.+ Q. W ben ~n~u ct~me in li>r n --1 guetis it'.l' si day shill,

... riglll, t»' w~>~dd ynu call i~ a nmrning xhill ~vl~en you

Page lU

t stmt of G:OU in the morning'.'

A. p7orn3ng s0ifi.

's Q. pkoy. And ~hc momiug sBiii nt Grmid DimiUie would

'1 typically gu fi~om ~vhtll, G:0O n. ui. t0!

:, A. 2:00.

h Q. 2:00 p.m'

~% A. (Witness NoJdingJ

`-̀  A. Con•cel.

.~!~ Q. When you would show up liar a morning shill, um, wer
e

~ -' you suppoxcd to use U~c cuip~oycc enUxuwe to enter

.,. imo CiranJ pimilriS'

A. 'i'he back iluo~• ~~~c used.

Q. f.)icl you ha~~c n key liir the U.~ek clnnr•'

~\. Nu.

• . Q. When ynu lypicully turi~~e thou winter I'or your' morniu~

Sbif6 would Il~c 6flck door be open?

A. No.

~). I lu~v ~vUuIJ you g<! iii!

,t. 15'ben Cl~cl' 801> wnnhl cnnu.

C). end ("Del 13ob ~eoulJ gu Ihrotigh the b.ick?

.\. ~fo the Irons, In IhC hsirlt.

U. i~nd hr ~~~~~uIJ uprn up ~ht trick Jour liar the 
woilrCst¢S'.'

.~. v~~.
l). and Ibutk ~vhafr VUU wrrc XuppuscJ Its conn7 iii.'

t'ag~ :t9

~ A. Ca•rect.

.. (7. And l3ob would 6c in iltc kilchcn di~in~ iti~ cooking'

A. 1'es.

Q. bVh;ii ~imc di0 the resl;iuran~ open liir bir fnr

cus4omci:ti.'

il, rU Utixl ~iroc ~cc opencd~ oL, ~„nxh, fi:3q, I tbinlc It

~vnx. I dou'l recall, because ive'vc ebangc<! xincc

~~ then.

U. 1 ~v;ml lu ~akc you io N 1in16 IY:IIIIC~ 110} UIRC Ift:I I)1'(:

t~ the incidem in 2(11 M1, and your cxp~i~icucu lim

~ ~ ap~uusiinatciy s~iy ten yairs :is ~i cu•~vorker wiU~ Donna.

t~ bi thN mn yrns heforc tlic incident ohm

l3 you knew Uunna, <li<I sb~ cvur complain to you nb~~d her

~•~ Unck lioiting bcr?

lG A. No.

i v Q. llid she ever c<nnplain to you +i6uut hrt leg nr I~os

~'~ huninch~v>

~" A. N0.
n Q. W~15 she, in yooro~~iniou, a ~ooJ ~vnitrecs?

::o A. Ycx.

"t. Q. Did yon. Ihrm~gh she coin~o of yum' Friendship ~md

--- wgrking ex~xricnce ~vitN her, did you obxci've her

's currying pL•ucs or n'nys al' fiiud lu 11~~ ttiblcs'?

"~ :1. Ycz.

..., ('~. Ned ~vns sloe able w do that in what you I'a:l was ~i

Page 2U

~ cnmpel~tiu ntnnner?

.. A. Yep.

Q. Did sht nppcm• to have imy dit'liculry in pci•linming

'~ tier job:~s n ~v~iu•css9

Q. Yuiire li•iendti with Donim, ~md you Dave hccn t~(u~v

tliix inoiJenl and nlicr This incidcni, currcc~?

~ i1. Ycs.

Q. What ~hungcs, if timy, have yon noicA in t)cmna since

~`! lhix incldcnl?

~ '• A. 1 don'i xec I~a~ Oat uflen,,l~ixt dne to my »•urk

~ ~ sd~cthile,so.

~' Q: Su yogi re nui nbte ~n ;mswcr Qr,U qucs~ion?

,. biK. 1.iARA'I"I)1: Idun'thoveanylhin~;alse.

,.. "I'I~11•:1VI'I'NI SS: Okay.

• - 0.111. 5'I'I.ifNl::lt: Fli, 1)ebbic, my name is Mark

Slciucr. I rc~~rcscm Sage Inveslmcnl (iroup with

• rrspcel to Ihis m;wc~~. 1 havcjusl a Ic+v ques~ionx

tin• You.

- [RA\91NA'I'ION

= Q. In :(114.:ire vu~i al>Ic w ssiy how ulicn you ~vnrkcd miih

.. ~~li„ I.ivinc~'

'~ (Packs 17 to 20)
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I'ahe ?.i

ti

e
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U
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1'J

1 M1

A 5

16

.17

i,

i s
>~

'1.7

~~

25

(1. I Imv nlleii!

,~. 'I'~su Qarz.

Q. Do yoo knmv whni clays Ihosu ~~•crc"

A•Ut.13.~iRr1'I"f A: to ~bix pa~w~cek'

l3Y NIR.S'I'ItiIN!'iR:

Q, per~vcck.

n. rvlouany m~<I Fridny.

Q. Fiuw closely do yuo kccD in conlaci nor?

tvlR. DARA"I'7'i\: Asked :cud ~~nswemd. Cin

alicnd.

'I'ilCi Vdl'i'NLiSS: [;very-. 1 mean.ju~l U~rourh

phgnc l~ccnnse of my schedule, ~o,

13Y MR. S'f~iINLR:

Q. 1 mean to say --

r1. L:vct;y Uu~cc •- three ircekx m• so. Nut vrry oftco, l~ul

Just enough to pick up ti c phone and cnriy~ a~ n

ConYcl•Sslli0l).

Q. W6eiis 1h~ laxt ~im~ you stnv Miss Livings in perspn?

~\. 1 daft remember.

Q. Okay. Di<I yqu speak wiiU p4iss Livings alicr her

deposilio»?

h1. No.

Q. 1)o yc~u icc;dl M1ixs Livings ever mitisin~ wo~~k
 liar n

lung perind nl'limc Ix:lat ibis incident?

A. No.

Page `l2

Q. Ycro me~iliuned ~bm you ~irriwcl wish Chcl'13bb an tha

dNc ol'll~c iucicicnt, anc{ he would rypicalty wilnck

die hack door by going IlnnugB tin il'onl. Dicl h
e du

th.it ou Use day ufOre ineiden4 m wall?

A: 1 i~illked in ivilb him.

Q. So did you walk in through the li'ont dour?

~~. 2'hi'ougD the frm~l.

Q. Sn y~iu walked li•an iNe back parking lot Its tl~e i
iont?

A. 't'o Ibc Iron1.

Q. And you dicbt't slip. Jid yeti?

A. X70, I~ccause 1 lcindq shbnmiccl my u~fly in.

Q. Ok~iy. DiJ ynu see a large ~wul of\vntcr 
uc:~r die

th'nin'?

A. 1 didnh ~>ny attention to it~c ch•nin.

Q. Okay. W;ls ~vnicr covering the retire hick parki
ng 10~

or --

:1. ~Vhcrc i p;n•ltcd, yez.

Q. Okay, Was there a pare ol~du~ pinking loi ~
nc~rc ihcrc

YIlls Illll N'illl l'~~

NiR. F3~\RA'1"PA: Objcc~inn, linuulntinn. Ynu

can ~uis~vcr. i f you know.

TI IF, WI'INFSS: I drni ~ know. 1 ju>I I.nna~

~vhcrc I p;u'kccl i~ ~vnx ~~ri.

13Y Y1 R. S'fElt~lElt:

Q. (.)k:i;~, pn ybu rccidl it Ihrrc is ~~ny p;iri of the

Page z:3

l . p;u'king Im qmi did nnl hnvc snow un il°

.. N1 R. t3AItA'I"17\: i\xkcd ;end ans~eucd. (iu

nlicnd.

~~ I31' Mlt. S'I'ITINI:Ii:

• f?. YOU 0911 J11~~YC1'.

c .\. I~rum ~rbnl 1 remember, l rcu~cmber xnmv, icv antl water

' prcUy mncL ~lu•nugl~ ~hc pnrhiug inL

Q. tiiglH. i\nd I'm usking il'miy pan ollhc parking Ini

dial not Imvc ihaf'

~ n A. ln, h gins cnvereq.

~ ~ Q. Okay. What abnu~ the siilervulk. \Vll\ Illill W~'41'CII, i15

i' A. Yes.

~ n Q. Okay. SO ILefe qaY no pnYl -- i10 S1u9tiCC oPlhC

i ti griiund Ih;il did ovl Iravc xnmv, ~t~ater Or ice on i~?

1 R I\. lU.

3'~ tNIL. 13A liA"fl'A: 'ILu1's em'rccl°

ty 'I'Iii': 4V1'I'NI::SS: I2igi~L Cmt'ctl. Il wax

~ '~ covered.

::n 13Y BAR. S"I'IF.INI3R:

"• ~ Q. All righ~. Du you know hury nwch sno~~~ ~Ucrc vas"

:t' A. A emiple incl~cs, maybe.

Z~ Q. Do yem recall it snowing un the nig{n belitte the

"~ incident ho~n~cned?

"5 (1. 1 don't 1'cmember.

Faye 2~

~ Q. Do you veci~ll the hsl tiDx Ihat i~ sno~vetl belin'e the

x incideuC?

:i A. No.

~ Q. Okay. 11's roy midcie~encling Iha~ ~hcy keep sn11 at

:~ the p~'emisc, of Cirnnd pimio Ys. I l:rve you seen Oust°

fi A. )'cs.

'~ Q. I~I;rve you ever used i0c s~Ht'

n t\. Once, hvice, ~bn)'be.

U. And ~vhcre did you apply ~hN m1CJ

J O ~. Just rigLt at the b~onl dom•.

~~ ~ Q. I)id yoi~ sec ;myunc ~Isc ripply sale on the premiscx'.'

xl A. "1'um.

i 7 Q. i>nJ whcro ~vquld he apply ii'

}~~ A. front flour.

... V. You also rnc~uioued dru'I'c»u wem bxek to ~hr drain in

1 the buck p;u~kinLt lot and b~x~ke up some ~~f ~6c ice

. , araunil ii7

< A. 1 Jidn't xee him, Unl li•om »~hni 1 hcorcl. yes.

• ~). Qkny. U~•~,on know il' Thai rclicecd ,urnc of d~c ~vaicr

... in the ~ru'Ain~+ tut?

:~i :\. I Jnu'I Imuiv.

. . O. W bCn yUu Icll ~hr prcmimx Ilf:n day. du you r~•rall

_ ~vo~c~ Ucing iu the b:~ck p;n'kin,> Iw?

..• :\. 1 cI0 t1'I 1'cit1C11)1>cl'.

Q. Du you ree;~ll net• snow or ice in ihr hack p;u'kinp lug:'

6 (Paces "l. :l let 2~9)

C~.irco:Lt C:ours Rer<>rC.i.nq
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A. 1'cs.

Q. Sn ~hm~c ~v~is xtili suo~v smd icc?

\. 1'rs.

U. ~Vl~cn xqc nxllyd yuu nn -- wLen I sey shc, f nxmi hii.,

Livings. \Vbcu Moss Livings c;~llctl you uu hcrcclt

pl~nne w o~:a~i ~q~ the IFon~ door, clo you k~iow wliy thot

aat lacked if Chef l3nb hnd ab'endy tune iln~ou~l~ il?

~1. It wos minutex nf'tcr ~vr. ~r~•ive<I. I don't lu~oo• if he

opcus tl~c book Uuor, and .vDy sl~c chose nol Io ~o to

Ills bock door. Sl~c came to frmit Aom-. I dm~'t Iroow

if i~ eras locltecl a• n9uit nt ihnt time.

(j. 4Vhcn she called ,v~», wlru c{id she s..y?

A. C'au ~rou open Il~c trout door.

Q. C)kay. 12ni yim haJ gone Ilueioeh ~hc ticuv dgnr that

duy, ri~.hl?

A. ~l'ilh Itob.

Q. ~\nd sn tlic clom'rentnined loek~<S niter ym~ npeucd il?

tviR.ISi\Ril'i"f A: Olijection.liwndnlion. She

said -• I ihougb~ she sai4 she ctiibi 1 knmv, lmt go

nhu~tl.

'Yl~ll.i WI'1'NI'iSS: 1Viih the dorn•, iLc Iruni dour

being InckeO?

l31' Mlt. S'I'I~INI 12:

Q. Ycnl~,

A. Yrih, arc were not opan. 1 ~lou'1 open ILe door.

Yage 26

Q. Qk;ry. I3at you hod gone tin'o~igh that door nhendy.

right's

A. And locicecl it b:~d< ~ry~.

U. i..ockcil it brick u~~, ukoy.

A. Nov, ivUctl~cr x11c wc~u in tDc bnclt, l don't Imor
v.

t?. Uk~y. Imn,cdi:,~eiy ~iger the i~dl did sLe I~~lk allow

her condition at nil'?

A.. I,ikc) ssiU, l nskecl her il's6c nuns okay, sbc slid 
1

don't imo»•.

Q. Okay. 1Vhen wog tlic lirst time Thai yap cpukc 
~viih her

~vNcre she indicn~cc{ ID~u there mi~;Dt 6~ ,umc snit oP;~

mcdird issue!

A. tio~urOnv.

Q. Aud diJ yott,jnsi receive n phunv dill li•om her? 
Ilow

diJ sbc cun~nc~ yi>u?

i\. I cnllcd bcr.

U. And ~rliu~ die{ she s~~y,

:~. 'that sbc D~iil t;onc i~) tNe clinic Ibat A:~~~.

Q. I)iQ>lic say onyil~ing else?

e\. `!o. noll~in~ loU much. ) ,juxl aslccd bcr hou' .rbe
 ~r;is,

she sold sure.

fJ. 1)n you Imv4 ;my pcc~onnl kno~vicd@c ng;n'diuc the ~cnns

~~Ilbc rel;ilignsliip bdwcco Cirnnd Dimilri\ :md Sure:'

i:lli. I.IAR/~"1"I'A: 06jcci w the linen. bui rn

aliraJ.

(.>~a,~E., 2.

Q. And il'ynu donh know

.~ MR. MOt.1.OY: 11'you knn~v.

^ '1'FIE WI7'NtiSS: Weil. )inn Snge is rho Pwner

of ~6e I~uilding.

LiY NI R. S7'IiINCit:

~~ Q. Okay. k3esides -.

A. Tom is ibe Inndlm•d.

Q. Okny. Sa besides ihxi 6mic Inndlurdilunnnt

t0 en'angumcm--

~ t A. TNnt's all 1 know.

~ ~ MR. 13ARA'I'1'A: I'm sorry, did you soy "I'om is

in Uiclmidliad'?

x ~ Tht6 4Vl"PNLSSS: I'm sany, Jim Snge iti--

15 gul it mixed up. Jim Si~~;c is the laudlartl. TUm is ~hc

! ~ Icntmt.

~ n BY ~3R. S"1'EINI:It:

19 Q. Am you nwme ol'nny olhcr ptl~gnsc i'or the Grand

=~t Di~uiu~i's pre~uises. ineludin~ the back mxi Iiv~m

~~ ~ Umking l06 iun, other tl~nn I'ar the nst;nuanf

z2 DusiniaS?

"1 ~1. '4Yai t,'c:iu you .~

~n MR. MOLLOY: Do yuu onde~:et;md ttic

'~ quesliuu?

G~3ge 28

'~ I3Y MR. S'17'iMCdIL:

l Q. Su~x:. Is U~c restanrmu promises. ineluding il~c Bnuk

i and fvoni ~a~rRing lot, nweQ tin• nny oil~cr pmpnsc

other Ihan I'm• ~hc rcsU~ur~uri'!

~̀ A. Not Ibnt I'm n~sm~c ol', nu, juxl reslnur»ut.

fi Q. H.1vc you CVCi' SCCI11111) S~igc nl the ~N~einitc !

i i1. Yes.

Q. I~low open loci ire come :u•ouwi, il'ynu know?

~ nau. rsr~an'rrn: ~~~ha~ ~i,m some?

~ ~ 'I'hlT: LVl7'NCiSS: Yaih, i doll i kmiw, l mcnii

.0 hoiv ollcn lie w~rold come. 1'vc soon I~im.

~' I3Y NIIt. ti'I'I~:INI:Ii:

~~ O. UAny. So every ni»v nntl thou, it's nnl like a daily

~ '~ occnnencc'?

~ > i\. No,

~ :: Q. 1)n you h;~vu nny idcu ~vl~~n Ira ihcro li~i"

Q. \4hcti ~~ou sa~c'1'um tihkuukani go out and liitak ~q>>nmc

t ice pr~~und ~~ I'm stu'iy. go~i did not scr bini!

- n. i a;d ..o, .~co nom.

. . Q. 13~tl hod you ivcr ht~ird of'fom tihkuuAOni ruin,! nut lu

. .. the parking tai uihcr khan ibis ci~Lun~ — ihi.

incidcm iu lis some son of ttmdiiio~i!

A. Nn.

.. Q. I)id ~•~m nNil'y nnynnc nl's~d~ nr ict when you ;~n'ivcd

Ca.r.r.o.l.]. Court: tZeport.:inq
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nit the ~nvmiscs'7 .

.. i\. lY~ll -- ..

~1R. Rd(.)I.I.gY: p~leclinn. limn. '

0. On the date ol'thc iucid~n6 yon menlioncd th~it there

• w~u ;t shout ul'icc, rigbl'?

A. bight. !'

s <J. Did yqu yell m~yone Ih~~l motning'> ~

~ U A. I dicin'1. t mcnn 1 bciicvc 1)mmn fold't'mu rl;;bt nway, `~

.~.~ and 11n --1 cant ..1 diAu9 z~iv anyd~ing. a ~

i r Q. Ok~iy.
l :.

~ s ,\. Nm jnst -. t would assm»e 6e ,rnn a,vare necnvse il~nt'S ~ l

~ n Lo.v ~bc pm•king lot wax Hint tiny.
3'1

!:' Q. Ifyour--su•ikvlhN. ~~

.i :~ ~~ Ypll SUC 51111\V UI' ILL ~llll~l~-Ili) III (~1C

~ '~ pm'kiug Inl, ~vhu wnnlcl yuu cmnnct :~bnut llrot issa;'?
1 t

~ o \Vauld i~ be'I'oiu? ~ ~;

t ~ MI2. 13ARA"I'I)\: 06jec1i0n, n5sumc5 figs not ~ g

20 in evidence. ">

~ ~ 13Y Vtlt. S'ft:INEiIt: ~'~

.._ ~). \oho wmJO you rcpol'1 nuy issue. lo! ....

z:i A. ~Ycll,'1'om, of coutxc. I memi tLnt's Ibc bosti. xo. ! '=:~

~'~ mo m iPs not like I hm c the xuow com~>miY munber or •i

•.+ JIro Sxge'~ to cn111bcat, You loioiv. :;5

Page 3V

~ Q. Okny. h~ 1~'ebrnwy of201A, do you rcntember hi~w ORcu

.. or ho~v many •- sU'ikc Hurt. ..

:t Do You ~ememlxr o~h;u cinys ynv worked in s

,~ I'+cbmnry201R? d

S ~\. No.

Q. Di<I you work the dny bcl'orc this incidenl7

,~. No.
Q. t>id you ~~•o~i: they um, SaUu~d~y -- ~~.

is Q. •-before?

~ .t A. I changed m~'scl~cih~lr n lot, so t irmUH be „ucxsing, ~'

... Q. Okay. So •- ~ ~..

!~' ;1. Ilmow• 1'm•surcl~ensno1 11wreSnlurdAy. ;'

~ ~~ \SIR. 13rU2i1'I"I'A: 1 lhuughl the wiUicss , .

~'~ tcsiilicd shu wgrked Mondays;md Frid;iyx. ..

"~ ~l~lli. S'i'I'i1N1iR: I'm udking I~cbru~uy20I4. ..

~~ not prcunUy. i\od Il~~iitt wLrn sire ~~•urkecl +viih ~4iss

.. 11 R. LiiUtrll"f A: Okay.

k1R. ti'I'h:INb:lt: '1'I~o~ti all 1 ha~•c right uu~c,

. . '1'6~mk you. .. .

t~~IR. (i~\t3l:L: Nly nuutc is tilr~'c (,lnbd.

... reprrscnl ~fl l'. 1 h~IVC a liw qucsliuns liu' ~:uu. ~ .

(~:m I bavC the ezhibii liv \,6t ('~vaiu:i,mq

Page 31.

IiXAi4tINi1'I~ION

RY SIR. Cir\i3[:1.;

Q. Ukay. You ,nid coriicr. ~md I'm nni uyin;; to stand

over yow• buck,191 !rick up. Yuu xxirl earlier you

we~'e going ICS park snmc~nc~rc, you couleln't, there ~v;ix

scmie snmv in the m'eo so you pnrkeJ somcnhcre dse.

~l. CDrrect_

Q. Could ~~oo quint .~~iih yow' In~gei' and ~~~e91 describe

fin• the record? So ii'yuu could tell n~c whici~ photo

lift Mr. Carnnmgno. L.xhibi~ 1 you're looking al, and

Il1c~l roc CtUI gp li'pm lh~r¢.

A. The bncic of tDe builtlSnk, is that ivl~at yuu •-

Q. So you'ee pointing ~t the t<~p plmto.

Wl~e~•c would you ~iormally ~nuk that you

ciiulcln'1 p~u~k on lh~il duy'~

~i. Nul'mnlly, right here.

Q. Okay. Sn yuu'ec painting --

A. Bcciihse here's the ilnor, xu i1 was close. Thnt's

~vl~crc Svc would nornu~lly park.

Q. So yc~u9•c pointing ~vha'e the vehicle is shown?

:1. YYci1, [ C:tti't fell if there's --'cuz Ihis piclurc~ ix

this the ivsill, the dnmpstc~•, quid Plicn the IU•s~ rir

Dnu' this ix.

Q. I'm lull -• GIs you (nok ;n this 6nck ~mru —

A. Ulu-I»>b.

Page 32

Q. .. nncl lb;~fs the l~auk area Ih~u yon ntmnnlly park.

cOn'ect?

A. Corral.

U. Yoi+pointed wilh ynm• linger ~vhe~~: the enr is sBo~vn
.

corrccl7

i1. tiVell, il; like 1 sni<I, Ibis is ibe watll ~vliel'c she

dumpslcr is, 1 n•uul~l p~u•k closest righl by tltni rvall.

Q. Okny. So ~hxt's ~vhcrc the cluuip~~cr, and thcica :~ c~ir

r~c~o• it, riLtl~i:,

A. G~rrrcl.

Q. Uka~y. So -~

A. 1 believe.

iNR. NIOlJ.OY: Shu~v me in the picw~•c.

'PFlEi WffNI:SS: II' Ihatx n car, Ycs.

Y~R. GA131~I..: All rirh~.

MR. F3ARATl'il: I Ic iuxt n•;mlz Io kun,v,

biK:~tvsr ~ehcn Svc rr,~d this -'

~ ~if:~~~rl'n~I:Ss: Uri-dud,.

i41R. l3AR:\'(l~~\: .- mnnlhs li~nm no r ~vr'rc not

coini! iu kuno~ ~~•b~u yuu5r saying.

Tl~l[: WI'INfSS: Okay. .

p4 R. 13i\IZA"I'~fA: So il'~~uu could, ~~nd you

miph~ htrvrrnriwrnd i~ alrindv. lu5i Icll him ~l~hrir

your lingrr i. pniuiing nn Ilse pinnm:r~ph.

..Il~ll. b\'I"f~lfSS: Cl~ursi to the wall. l'Ixrr

is (I?~c~es 79 '..n 3i )

Car.r.oll. Co~ir.0 Rer:~o.i: l. i.nc~
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would be n dmnpslrr, lbcn ~~ spm.

MI2. t3AR~'I"I'A: Okay,

[3Y MR. GAI3GL:

Q. Uk:~y. So i~r the «cord. Mr. Curiimognc~', l?xhibii I,

the lop photo, then is a vcliicle, coriccC? You xcc

Ilse vc6icic?

A. Ves.

Q. Uo you src lik¢ IhV while ol~icct to the Ieii of it7

i\. Ycs.

Q. I5 tivU tlic ~cnc~nt mta you would pink?

A. Yes.

Q. Su oU the mm'ning of tl~e incicleN ~ver~ yon not :iBle to

jl.lrk tlu~v>

i1, No.

Q. )x then crnrccC?

Q. Ok~iy. So then where Qid you port:?

il. 1 believe, if this is ibc vinJow here..

Q: Whnt do you mcln •• you go110 use ~vp~'d~, the word

Irei'e won't ceork.

~~. H' Ibis is n iehtdo~x --

Q. Ok.ry. Fllcuig Iha building>

A. On Uw ba8ding.

Q. Timnk you.

A. !f this is Ilic ~rindo»',1 preny mach Ibic<1 up rigLl

Page 34

with thni ivinilow.

Q. So it wotdd be near wiicrc Use rectangle is in th;n

photogrnph"

r1. Ycs, r3g]~t in this area right here.

Q. Jusi li~ihcriglunl'ihc--

MR. BARA'~'TA: Juxt In the riglri of the bond

drmvn recionglc.

NIR. GA131ii.: l'BnPs line, "I'haPs ;ill I need

to know. 'ftmnk you vuiv much.

I3Y MR. Gi\I31iL:

Q. And year wcec n61c tc~ park there 5uccctisiiil, ccm'cci?

A. l'cslti.

Q. Ukny. hl th~~t pl~alotn•~~ph where tli~ circic and Ate \.

is, cw~ld you dC+cribc whol ytxi sa~v tlwre, ifyc~u'rc

ahle tci, or ~vauld you be guessing?

ivtli. ~~1OLLOI': Oii the day cif Ibc incidCnt?

l3Y Mlt. Gi1t31i1.:

Q. Sine: ten Abe day of ihr inridcm.

,.\. 1 irould be pi~cssin~.

O. 1'hcn do~i i guc.s; nkav"

h'a~c: Yi n mcnliimal ih.~l uvor iimr you ~~uuld

.cc ~omc'I'.I's pcisunncL prod you viid the word+ Ilnrc

rn• li~ur people. I. Thal dtu'ing springy, sumaur,

~"inicr, or i. it a spccilic season yogi rc ihinkin~!

:~bou l"

Ptiga~ 35

A. dull in Fcncral.

Q. <icnn';illy.okay.

So youiti m~i thii~kin~ olllic ~vin~cr

• sp~cili~ail~;1

.' A. Not --

,~ Q. Yew got io let me linixh my question.

~~ Nc>I in the ~eiMer~imu,pccilically'

" ~~. Correct.

Q. Okny. So in ibu wiener time, including the wiNer ul'

7 ~ PeUru~uy 2p14, if 1 weec to etxk Yuu the uumlice of"I:~

~ pasonnc) nub vu tb;rt premiscx, co~dcl you tcl~ mr, or

~ ~ would you he guctisin~>

t 6 Q. t7kay. 1 don4 w~mi you ~o guc,s,

.1-~• Ni~w, yna don't kngw l iCJ's Jnlies

.tfi spccilically, ilo you, vis-n.vis Ibis ~n'opc~ty.~

tY Q. Okay. i\nd you clnn't knu~v ~vhni Iboy diA or diet nni do

~? spceilicsUly in I~cbnuuy 201~t vit-rrviS Ihis p~vilc~ty'?

su A. No.

~ Q. C)kny. Naw. un ibc mooring of the incidcm ~vhcu Doman

*~ Livings appeared N she li~ont ~nnr of d~c rostaurmt.

~" w;~s she a;nvlin~;'?

'~ A, Nu, !didn't xcc hen• -- i xmv her ~~t O~c door.

...~ Q. i)iJ she Icll you she cr:nvled to lha tram'?

Paqe 36

~ A. She di<I not Icll me tLal.

:: Q. Wciv her clullws vet?

~ n. Yes.

fi Q. Did she go home to clmngc'

A, Yes.

~ Q. And did sloe icll you tird she I'eil due ~o Use w;~~cr

• :mti IhaP.c why Urr cln~h~,e iverc ivcl?

A. 1'ez.

7 Q. {S~rvc you seen her clef U•nnscripl ~l oll?

~^ A. no.

1 x U. Did you dixcuss your propiiscd Icslinwny ~viUi Donna

Livings'

~' .il. No.

- . MR.CinI3El..: Okay. idon'Ihnvcnny~hing

else. 'I'hunk yna.

.. bllt. 13ARn 1'I'A: Noshing.

iDIR.S'1'lil~lili: Iusloncr~~ullyquick

li~lluiv-qp.

ici;r:xnronr~~~nc>n~
13Y il11i. ti'I"I::IN I.:I2:

.. V. I IO~v I~bi~ iv;is it li'nm ~vhcit she tell Iq gu ch;ut~ c Iu the

~imc sloe cmnc hack"

i\. i would -- Yil s;i ~• Icxs khan a hull Iww'. 1 don't

. . Imuu~. 1'd be unccsing, bW i~ o~ns nW tmiri.

Q. U~~ you rrmrinhrr wlt;u dour she ~~~nik~d in -.

y (Page,s 33 'Lo 36)
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D~l~or~h L3uck
Mar.cl~ 23, 20:17

~ :~. ~~~.
.. Q, .- :il'ler she came Deck?

• :~. Flo.

Q. Jhe didn'~ say Thai she Pell a second lime, (II(~ ti~14:~

:~. V~.

n~u~. s~~~:iNnt: 'rn~„k y~~~.
MR. 13ARs\"f'f~: Youh'e aIi set. Thank you.

t' tvtit. GAk3EL: 'fhsmk you very much.
a. a ny .

~u (The deposition »gas concluded ~t 3:56 p.iu.)
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E'age 5

~~IR. O:~I2A'1'Y'A: All rigDt. ~Ve~e il~ey nIl

rcl~ilcJ ~o 'f 11 l ;mtlsripc''

'I'I I(i 1VIl'NI'iSS: 14on'f renteml~ee.

MI R. RAlti\'1'"I'q: lucit Ih y pci~o»;~i nuiilci:~,

or ~rerc Ih y •-

"I'I U~ 1VI'I'NfitiS: No.

NiR. 13:11tA'i"I'A: -- nciilcis involving yotu•

busincsti?

I'FICi 1Vfl'NE.SS: 13uxincss.

i~4R. gAlti\'1"1'i\: Qkny. to cnsc you donh

remrnil~cr U~c ground rules, if yciu tbn9 kiww

snn~clhiu~l. ~cli me you don't knUw.

fllli Wl'I'~lI::SS: tih-Inih.

~dR. 13~I2A'1"17\: 'i'baI's n perlcclly twccpmble

nnswcr, uhay7

'I'I~II~ 4VI'INliSS: Okiry.
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~u ask 1'or pa opposed to ~i nnd~ shokc of the hc.id,

uh-huh, uh•nl~, IhoPs not going to tome Oqt ~vcll on

the Transcript.

'1'I Ili ~~9'I'~11i5S: Ciuichn.

A41t. 13N2A1'7'r\: I guess rho Ins ihiug is

ihnt in norm~J conven7nian.:md you've nh~cndy <Wne

it, ~~na Ano~v what I'm going In nsk yon UulinL 1'ni

linisl~ed. PIc~iSe:dIOW me to jnsl ask my yucslion,
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pnswcr, Ihcn 1'll ulinwyuu io lidly respnntl so ~cc4x:

not i,~lking o~~ce Inch other so ~I~e tl:~n5~:ripi rcuds
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Q. /\dltrns5'.'

i\. \iy Il~a~~c udJressY

O. Ycs.
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fl. lYh;n ie ~~our d;nc of I~ie~~li?

~\. 7- 25-(J.

i). I lo~c tin' did ~~nu eo in xchuoi?

:\. Iligh scl~unl brad.
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•.. nny of dio pikes ufegnipnunl ihm my compnnics need.

Ih~~t cogipauy rcn~Y it W ~huu comp~~nie5.
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Yage 0
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A. .lamr~'llu•oy, i

.. Q Spell Ih~u_ plc~isr. ..

.~ A. '1'-lI-R-A-Y. ..

~~ Q, ilnd ix he n i0/i0 ogv~ci•^.

A. (7nrrec~. .,

t l?. )'~1:~1 I~I~ ~. ill ~~ i~.~'
> t~

~ /~. (.Ul't'l'l'1. '/

Q. Sn ahcr ihxn yap xnd James, ihcrc ~~~crc no o~lxr z.

cmployics nr ctia~neis of"PSJ l.andsciq»ng nx of

~ r~ I~ebm~uy201'I'.' ~`+

u A. 1n, u

r.: Q. 'I'h~d's contci? 1'

~a (~. Plou~monyin~cksdid7<<.ilmve;dthanimet ~a

~ ~ A. '1iCA i.nndvcsiNbfy, JOrsn't ~»~•n t7n)' ~rueHs~ but fvc jnst 15

~ ~: axe Ilu truep5 Ilml urP needed nl ihnt time, ~vbich S5 1F

~~~ nne ut' h~•u, you kuu~v, for providb~;; ~vir.H we h:~vc to 1~

~~~ ni~,~. ~~~
.. Q. Sn 1 gUw'tis I phn~sctl the qurs~ion pandy in liyhi oC -

'~' yonrprioricsiin,00y. ::r•

~~~ SO 11111'OI'~1V111f11CI~S l~•i)C I'l`I11C(I U)' ~~~~1\ ~1

.._ ol'1'cbnmtY?Old; cvre~v:l? .._

"~~ A. Correct. ~ •.

"'~ Q. i\II rigUl. Doex James Lnvc nay ownership in yom~ :'t

. ~ c~ni~n»em rcmnl con,pm,y? ...

Page 1.0 z

.t A. iU(SD on all of O~em. ~

Q. Aro you guys 50/50 opt thr, rcni estate, too'? e

A. Ycx. 1

~ Q. You gtrys lifelun~ liiunQsY ~~

-'~ A. Sblcc hfgL sdwoi.

F Q. ~(C~) Illy. it~yUil CUIiI~, 1~101111117V~1'U~~~U'017~1'11E51I1 i11 ~

K A. Pel bnve ro be guexsing. t~

~. (~ilvC 1171` :1 ~UCSS, y

~ ~ Q. Ok;ry. 1Vci~: thou nll conuncroiel a• m,idenlial, or a ~~

~ < ntixoi'bmh? ..

~:) A. i1'lix of boi4.

. ~ Q. 1'rimnrily cl~ ypn rocnll wltnl it miglu B;rvc begin, ~vh;q ~'~

-.! I111L~11 II:IVC I76CI3 IIIV 1'illlll ~
.F .s̀

.tom A. Usaully 1 U,y fu keep mound GOWD enmme~'ci~0. ~:

.. Q. Qkay. Antl ~n ih¢ bctt ofyour nmmory~ at this ~inu: ~

.. u~as rho mtii~ a6nul 60J4p? .

.. ~\. 1'cs. ..

.. U. Okny. So n,a~ylx: IS commcrci;il prnper~i~•s and I~ . .

~ ~.;a~„~~„i r
h. Yrs.

(1. Someihin~t like ih;u'

.. ,l. Yes. . ,

-. (~. \V'i 1'v IICfC IOf~iIY 111 lillk :1~7UU1 (117 illl:l(14''ltl I~I~11 •.

Page 7.:1

~iccwrcJ, a I;dl incolviug Dnnnu I..ivingc "1'bi5 lall

occurred on Pcl>ru;u~y ̂  tsi, '30id n~ 2iU[I I (n'uiinl in

1:4nsq,nima 'I'hafs commmil)• known us the S~~j~fx

~'Inrn.

~l n:~ o~~ gcnavlly familiar wilts tlnil

incidcnl im~nl~^ing Yli.s Lieings?

A, .J»SI II}• Ibc Iim~zult, ilxclf.

Q. Okny. Arnl you've Inikcd to yuw nUorncy, tvh'. Onbcl

ub0U1 IhJI"

A. Yex.

Q. I doss ~ a~om m knew unyibing what you guys ~;dked

tibo~n. lhn, did yuu •. did you ~viimss ibis IiJI?

A, lo, ! dial nnl.

Q. Do you kna~v oi'imY ~viU~csses'>

~\. Nn. I do not.

Q. Dn yui~ ru::dl nr lit~cc Amy knmvlcdyuns io o~heihcr you

~vCrC on the p~Y:~1115c5 ou I~L`S~'uslly 201h OY 21RI 01'201d^

A. .lull bnse0 an my recurJs IImU licep.

Q. And ~eli~n ix i6n1 uns~ctr?

A. '1'bc fast lino I pimred ~cax nn the 191h,1 believe.

MR. GAillil.: 'Phis 1~:.~6ibii 3 Il~oro Mc Sage,

is the docamcnl yeti ro rel'~hring w?

'I111::WI'I'NfiSS: Rigbl. Whichwnsun..

h112.(iAi}I3L.: Cio~~hc~id. Ciouhend.

'I'l its ~V)'1'NIi$S: pn 2-I $.was the Iasi iimc 1

ka9e i.2

plowecl on tLnt propciYy.

13Y NIK.I3ARA'1-1'A:

U. Okay.

A. Of 2UI~l.

O. po you kno»~ il~ it ~vns ynu or.l:unwti!

n. n7vsr~f.

Q. C~~n you describe i'm' me the condition of ~ha lot ~t

liial litnc, il'you ~Lcall'.

:1. 1)cline rondflSmi.

Q. 1Vhai the loi IookcA like. wbe~her O~ere wns nny

nccumnlniion oC4cu or xnoiv, sumdiu~ ~vaicr, ~myl~iing

like lflai?

r\. At the puinl of -. 1 menn 1 can'1 rcnu~mbcr ivlrol it

looked lily pu ~bot d8y.

Q. AnJ ~bnt was roy ryucstion.

A, Bight.

1). 1' yi.

A. I dnn'1 lu~u~~.

Q. Un you h~irc a mcrouty of mh~il ~hc ~r~rking lol :u Ihxi

lucnuon Inukrd like in FcUivairy m unY lime ol'201q?

:~. I do nm.

V. f.)ktiy. Yon undc~:al;uld Ihn111~c — th:rt This w;is 1hC

rvimrr bciwccn' 1 t ,md' 14 ~vhcre divrc ~~•;i~ ,i record

anluiull ul Snu~~•Ii01^

:1. l'm basin„ it ul l' n~hal pou'rc saying. I cain'1

C;ar..r.o.11 Court fte~~o~: L:i.nc~

Sf36-~1 6£3-29 :t 7.

3 (Fages 9 to 12)
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`Cnomas Caramagno

Ma.rrh 23, 2017

Pt.~cle 7 3

~ rcn,enwer. ~

Q. Y'nu dn~i i recall ~hc wimcr ul'rcxurd snna•IiilIP
..

.S A. I rcn~cnlltc~' Ih~<I ~~~intl•~'S, Dili 1 Ca~l't til~,l'. Y~>~~ I~n11N'~

w~dcr ~iatl~ s~iyinR tluu wm it, yan knm~•.
''

- U. oxny.
,

r I\~ ~I~I)Ill l~'1»l~<I I)l` j111I Y~11'l't' i1~;Yl`l'lll;~. II'i11t11'~ 11'IIIII Y111t ~'

my~ Pd ng~'ce W{tll You.
'~

Q. 6nir cnungh. 1 gnesx Iei's I;ike a look ~~1 tl~ix, ihcu, .

'~ while ~eci~c Talking about il. 'lliis is-- I'm ImuAing ~

lip yoU •- m;ry 1 e,Jl )rou'font'
70

~t A. YcA.
it

as (~. 'IUm, I'm going Ip hand you whin ~vns nuvkcA ns
~ a

~ a Uepnsiiinn 1";s6ibil Num6cr ] in.~im Sugc's Acpnsi~ion.
~n

~ y ,1. lex,tdn.
t5

~ F Q. And ho~v long imve you knu~vn.~im Ipr'
, ~ e

~'~ A. 'fwentl'-livc to 31) ymo•x, +'~

la Q. All figlll. YOu g~rys._ h0~v w~lul(1 ~'uu c7ns5ily yimr
~°

1 1 I'l`~JIII/Ilt~ll~l ~Y 11~1.~1111~ V\Itii{l~'Y) il,\Stl l'L'11l`1, ~1'1l`II(~\~ t~

=P i111Y1{lllly~ : ~>

'1 A. Frieudr. Very ¢Ime frienAs. ~'~

.... Q. OAay. 1 n-~m~ ~n.jusl go iln~oagb this shcci a Ii~du
....

liil. Firs olull, c.m ym~ tell nu ~ebiu This shce~
=~

>5 A. 7'hix Ls mr compuicr Dist~>ry of shot prpperly.
...~

gage 19

~ Q. Okay. Arc q~ere anY od~cr rcci,rds'I'Sl t.rmdscnpi~g b;
i. ~

2 rc,arclin;; snu~v roaintcnnimc ar salting Services

:~ perl'amcA m il~e.aulilcct pmperry sober tBnn whnL't

~~ cnnlniued in ihix lino page IixNibii 3° n

'~ d. :\ny~l~ing tLat wus ~ionc i~> That pruper~y fn tlrol ~inm
5

6 1}nmc 3x Ihi% right here_ t

'+ Q. What ~buW billing rceordt, tlo ym~ nriimain ihox'
,

~' ~\. ~~~c OmYt hUl ihcm ony~liln~. 1 don9 cl~urgc bbn

So Q. liver?

a~ ~~. 4:vcr
a~

A _ Q. tlu~v does Ih;il wurk7 Is it :~ bm'ler sys~cm Thal )'pu
•..

ja goys htrvc7 i-s

~ •~ A. .l Ust ;;uud 69ands. t d(mh drlrgC mi~ li9rntl%. i
.: 1

dun'1 mnkr money ol'1 my I1~icnAs.

:• Q. 4Ww Nru~y o14cr 1iccqunls ol'Ihc :~pp~ilsimA~cly )D lh~p
^<

~ ~~ ?~pllll:l(I Illlt'\Ylllit'Y\\'~I'l'v'1'~IIC~ .

.- Q. h1c~~ns Irac.

... :\. Onlp my 1'rica A.. ~~nd .Gm is mr uni~~ IPicn<I lbx
l t ~dn,r .

... liv 6•cc

:. Q. /\nJ 1 nndcrslanJ lir. tiapc ha. m:mv ~uuperlic;.

.,

. ..

. . Q. Oka~~. 4Vcrr you ~,In~rin,~ I~mh ul'hi.: propolic.: l6:n

P;.iye 7.5

r\. Yt~x.

U. ~\nU did you — did yeu als~i provide him ~ri~h 
lice

plowing services al the nlhp' priiperry'

\. Ycs.

Q. Ukay. Ifyu~~ c;in tell me tl~c brrikdo~vn 6eiwcen

plowing servic~5 periiayned;u ihu subjeG p~upe~ty

when 15ny subjccl> Ytm miQenlnntl i~'s Sujn's Pln2:i.

right?

A. Uh-4u1~.

Q. So mn you break <tuivn Ibrme, wn~ why ~vo~dd Race Banc

~hv plooinb nx benvccn yon and Jmnus7

A. l.routcl Love Aanc Ibis property.

Q. All rlblii. Su huudrecl percem, 2U 14 ~viui~r it's ymi!

n. Yes.

Q. Okay. Aud the reason ua im~oiay exix~ is Mecause

store me nom:'?

A. Ii~Aclly'

q. c;wctro.

No v, liiku n look al 16c ~nluni of Il~c

center ut'Ihc pogc. 'I'liere's sumo Imndwdiing in

thcl'e.

~~. Ub-hub.

Q. 'llierc?sonncicrisks,anditsays~c~iwfu: "Sulilry

se~~uesi only by plain mvnce" Is ~hu~ your

Laut6viiliug?

Page 16

A. "fUut is my senclary's.

Q. Okay. ~nA wos Il~ai she nrrnngcmeN Uim you had wish

Mc Sngc cunccrn0ig hie pra~)crry?

!~. Ycs.

Q. Okay. tin you would nog su~l unless Mc Sage rc~e~uexled

you ~o Au su?

A. C.orruct.

Q. Ukuy. II'yun diA salt, ~wulU you ch;ugc Mr, Sage for

she msl <>Illx: sull'?

~\. No.

Q. Qkay. As ae't¢ IOoking nl d1is, this uy~m~rs ~o Ue

sort ul'a ropnrl you au~d<I gemr,rtu. I gee the line

num6+:r5meiing IYmn PI67 going Qu~vn ~n 1 iq~l. 'll~crci

no ~nn9icultu'signiliwncc ro the line mm~bcr, is

16crct'

:l. \p.

V. 'ilm tLilec, Ihouyh, ~waid rclkci the digs Ih~il ~•.~u

were ploo~ing un the properly''

:\. 1'es, Ur ~chntever seP~9cex u•C ditl,

Q. Ok:w. do ~vouid o•c lind um n•hai scrciccs you diJ bi~

looking tit Ih¢ cntic7

\. ~1~6rre'ti no ende, it just p~~ex br J:qe, 6»sicnllr. 11

soya, il'rnu loulc nt 2-02-ICI, mcauin; Fobrua~;t'2nt1,

2111 d, tBe D. means just it'x a debit, nn0 iBen ili:u's

.IuTi UeCausu it's o~ •- 1 guess an accnuulinR prgFranL

Carroll Cc~.it:L }t~pgrting

~;t3~-nhf3-~z~~li

(P:ayes :1.3 t.o 161
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`I'hom~s c~ar.am~agno

March 23, 2017

jaet to cn~nre n bnlnnee if we ehnrge th
em smim~bing.

p. Okrp•.

~1. :\nd then il,just ea~•s ~~•Iml ire diA In 
the (iw ri~4hf~

n•LicN ix snnm pla,~4tii~. tinnw btnwin~;
 nicnns we did the

sldc~vniks.

Q. Okny. St+snow piii~vi~~g wuultl i~iclude 
~vL;il?

A. "1'be pnrginp lnl.

Q. All righ~. IS Ihn•c one ptn'kin~ log"

A. Yes, Uiat smruands tLc w)tulc annylc~
.

Q. Qkny. Sci snuiv plmvinti moms p~u'king 
lot, mid Ihe~i

xnrnr U1~~4171~' IY Il)U1YIDg Oril ti11IC19:lII(S:~

r1. CUI'1'l`l'!.

Q. ilntl llll`Yl` ill'l: illili111110 
Q11: 1'ibllt ut'lIlO~C

tl ~criplions. sontclimes it says PV'?

:\. YP mcilns Pcr posh. i~lenos he's n
ut a contYoct

c~rs~umar.

Q. I'icpiniu.

A, bl the snmr pin~~•i»g inJusb'~•, ILcrc it
 sueU :l th{ng ns

n c~unrncl .~~slomer Ur n xensnnnl cust
omer. and then

thcrNs p~npie Ibnt me just perpn%h. S
o he ~vax J~is[

classifirtl as :i per path pec~inse ~i'e ~luu't g
c~ nny

mono• for 1c„ron ft's just cl~~+,el0ed w IVs 
not iikc

011e Of ~11Y ~uu~PAM cllstunt
Cr5111At pays me tt Sf:it011111

l'llll~l'Ll'1.

O. CiiNch~~.

Page lII

An411wn Uic InmJ~vriting IhM sny5 clai
m

number, is ~Unl y~mr SccTclmY~s?

n. vet.
Q. Do yot~ kuuw wln~t Ihut claim uwn

bcr rel'mc~x:as?

,1. I do not I'm g~~exsing it had som
etl~in~ to do ~vilh

Ibc case.

tviR. CiiV3CiL: Anlunlly it's not Uic claim

nwnl~er.

'I'Fll: W I'~'Nt?SS: Shc,just must Rave 
Inok it

017',omahin~.

Yllt. CiAl3lil.: I can yell yvu i~.k nut.

'I'I~il: \VI"I'1~fSSS: i\II rigltl.

V. Su ccscnli~dly the suro loud ul '1'8:
.1's rcc~)r<I of

ac~ivily of,now maintcnancc wut 
s~Jlirg services

~~•oultl Ix cumaincd wi~hin lhi, I?xhibi
t 3 ~hn~ u~~ re

Irn>kiue :d'

\. 1`es.
\•II{. (;i\Iilil : fu~~ ibc perigd of time s

hu~rn.

rnr ~~~rr~i:ss: ii~~m.
\dlt. 13ARi1'1`I)\: 1'es, fbr the peCio4 

Oftime

choice. 'i'honk you.

~iit. c~~izr:i.: un-nui~.

Pa c~ c: :t 9

A 13Y (vtR. tai\Rr\'I"1'~\:

:J Q. '11Nt1, I dnll'I SCU ;my salting un hcr
c. C'an you icll ley

I~oking al this ~rlrcthor or not .my x
~~hinp services

~ wo7'c peefprrocd on th, propciYv'.'

., A, '1'f~rrc is no salting ~Imie mi Ihix 
properly gosrJ on

~ O~i+timcl}ame.

'~ Q. qo you h~vu an iud~pendcnt ~ccollcclinn 
ol'sahine

~l lliis pvo~n~1y ail .my time li~on~ !~nn~my ui" I
411uvu@h

9 roLuchor~~a•>

'1~ ~1. If ii doesn't say it on berg it w:is not 
ilonc.

~.~ Q. And it ducsii t soy it on tlicre, con'e
c1?

i2 /~. C01'1'CCI.

t7 Q. Okay. I w:ini ID jnsi shuw you a copy ol'wlml's Ixe
n

~i n m;u~kcJ os 13shibil Nmnixa• I in Durum 
I.iviugs'

5 depoxi~imi. 'll~crc m•c i~vo phoiotir
nphs ~hcrc.

J F 13ssentinlly ifs n pho~ugnph of the .~im
c ;nc~~. Yon

~a recoCn'rae whm'x crnitnincd in ci~hc~~ 
cii' ~hosc

18 ~)1~Dlo~~~•n~>Ils?

~" A. Yes.

zu Q. Wh~d ix il?

'~ A. IP.v ~I~e bndi pnrkin~; lot of IM1c su9p nroll
.

zz Q. rbi yo~~ nwara utivhnt Ora Ih~ck pm~king IM
 is uvcd

27 1'or"

2a ~\. Yex,

25 Q. — ns Il~r ns ~v0u con p;n~k ~hcie"

Page 20

~ A. Uh-huh.

7 Q. iNiml iS ii?

A. All the employee purling.

n Q. Okay. Wliun you ~n~.~h snvw, ii's gUl 
~u go stnucu'hcrc,

~ighC?

F A. Correct,

~ Q. Su ~vunld ~0~•ra lie ~m mr~i ~ehciv: yuu ~vou
ltl xiockpilc

o the arrow Ihn~ yUo ~wshcd^

r\. Yes.

l ~~ Q. Nid ix ii depicic0 in the picmrcs arc xev 
nn

~ 1 Iixl~il~ii 1'

.~.a ~\. Yun .nn'i sec ~i on hero 'cuz 1 ~IunY see
 anp snno~

1.3 1 tib711'.1--

i~ Q. Right.

~"' A. -- un here.

St Q. Klghl. hui the locution V(~chcrc gnu ~sou
ld Uuckpiic

~ ~ 01117\Y.

~' ~l. \Nell, n6en~ 1 rrmdJ push the snmi~, ishich.
 ~~p~i Imna~.

.. 1'cc cs~il:linvd iy Iris iY ~hr Irrek.

_ pal li. (iA lllil.: 1\+Ben .~uu ;xv 1hi<or ~bi~r
c, rou

... aced rerl~~~l dcscrip~iuu ..

... '1'llh: 1\'I'I'~Gtiti: lisplain L.

. ; \IK. Cin134:I.: .. sn d~c rrcm~J i> rlra
r, ~ehcu

:.a innh.`r0ur~cn)~dNnu~;h~hi~~-

. . '1'l ll-' 4Vi'I'i!ESti: 'I'hc Ixick cJec. or ~hr Inirk

5 (Pages 17 Co 2G)
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T}tc~mas C~~.L~;nr~yr~c~

Mar<;h 23, 20? 7

Ytayc 2~

l

z

6

z

4

9

in

11

t2

1J

an

z:.

!ti

1.7

3A

19

xo

it

'12

7.7

:ta

?5

line of ilie back ul'the pru~kity. .

Mli. CAf3Gl_: Is nn which side of the ph~~t~i!

THCi 4VI'I'NFiSS: Would be Ilic norlb side of

the 0uildiug. 'I'Irifs where my snnwplrnv wquld ;~nglc

evc~ylbing gUing to rho »orUi side of the p;n~king lul

up a~i~inst lhN ivuN. Mciming the plow iz im :m

mtgl0. and it, Yuu kpUiv, cons~mnly Aivcrts Ulc
 umv

doing noi9h. mid at lice end o i' Chu pa~lcin8 lot i P

you re looking al thexe, bt~lh lllcse ~iicturca•, ~Le tnp

p;n't of tlu pidurc is Ilir~hcr west, the boUnm of tht

p;iau is Gu~~i01. So when you're <isllec~ing nr

divesting the snow to llie w~li, the ~vnll, the snow

tiny +vill he nU Nnng Uun wall, and then the axi of

tltu pile rvould Im of om; end of Ute properly and the

Oilter pile woiJd be Ul the corner of Cindiul.

uY N» t. IlARA7'I'Ai

Q. r\m ! co~recl its undc~~~nnding yrn~ Ihut yogi re
 snyin~

I~lill ~IIIS Wi1D lYC tiCC 00 lIl¢ I7~Lt side ;ind ~Jso ~6c

top of ~In phok~g~:~Dh, phis ~vnil iti on the iror~b sid
e

oP1b~ plvpcity?

e1. Corrrcl.

Q. i\n<I ILen il'we look at wl~eiv the cin' is pnrke<I 
agai~x<~

ih~ wn0, ~henvmdA b~ tlm norihv/cstnm scctipn
 of

the proPe~+y'~

A. 'I'lu~l cnr rigLi Ihcre is not by a w:dl, tlixNs
 »

Paye 'l?.

Juropxtcr, 7 believe.

Q. Show me ~vhni yun'ru ~wiming ~~.

A. Thin cnr here, U~esc curs, IIIIY i%11UI IIII• Clicl qP 
IDC

properry. 7'be pruperty guts ~~ lot tin'thcr pmt t
lmi.

Q. Okay. Su Ibis cro'thnl we sc.: h+;rc, Ihnl is nnl the

nmyl~~veslom pmlion of the prOpe~'ly'?

A. iVq it gocs vny fu rlhc~ ib:m tint.

Q. DknY. C'mi you poim a~ wll me..iust poim wii
b yonr

Roger ~viirre the uock~>iles of snu~v ~vnuld be?

A. Stoct:pilc isonid bc.vny aver 6erc, wUieh ~roulJ 
be Uy

the collision -- yun Imn~~•, where ~hc prnprr~~• iBni'~

gdJsmvnI to $aju's"

Q. C)k,y --

i\. -• which ix guile ~~ bit mvitys.

N1 R. 1iA13Ii l.: I1oIJ un. Kcrp yom' ihtnnli

Illl'i 1. I IIIIYS II1L` 10~) ~1I1010 111 fHl` p11f ll'IIl` ~\'I
ll'1'C the

break nppcnrs •'

'1'111; \VI'I'Nt?Sti: Yes

i\~I R. <iA13(il.: ~- 1lxhrcrn ~hc li~~itJing ;uxl i6r

wall w the rigin.

'I'1'I (; 641'1'\GSti: C'urrcci.

A9N. C;i\fSlif.: '1'M1;ml: yuu. !7n uhrid.

Tn~i 4V~•~~N~t:ss: ,Y~u, ~, n b:,.Ic:J~;, 7i,:c.,au

-- this is the 1~~`ginniuc. ~I~hc li~uni ~rn~i ul the I+i'irA

linr of ~hc ~n•bprny. ih;u'a I)imin•i ::. ;ql rc~hi.

I:'~:y2 23

~~1~icb i51hc higinnin~ p~u~i ol'fht Irwk xllcy, l enll

.. iL or the b~~ik p;u'kinL lul.

IlY blli. 13nlii\'I'I'A:

Q. Okay.

A. "!'his I. Ihi~ ud,inconl property chnl, yuu Itnow, nUu15 up

' to i~ mbe~r thr pm9tin„ binckz m•e, ~vbkh this 0•wu

~~ Lire, you kno~c, rrhcrc Ibc cicNc ix on q~c inp

picnvc.

' Q. 'flicXilml'i circled"

A. Y'cali, from ~hn~ palm In Ibcrc, n•Lcre the pile gct8

~ ~ pilyd, i~ prnbn6ly i~vn-thirds of the length of the

~" p~~oprl'Iy pest Ilmf pnbil.

I~ Q. Sn 6Misicnlly li'om the :C ..

~.~ .\. Ub-hub.

~'-' Q. ~- to the ~np Icll prn'lion of the pltmograph ~~'ould lm.

7'~ the mcu where the anon• irxa siocApilcd"

~'~ A. Vin, top Icfl is aver here.

l~ NIIi.(ii\l31i:1.: Ira. I~loldau.

.. IlY \~IR. ISARr\'I'7'A:

-^ <?. C;m yuu eiiele ahete )'ou ~votJd'-

t ~\. l'6is fti Ibc eil~c of the prnprriv.

Mlt. CiAl31.i1..: Ili nul..

i~1 H. 13~R/~"('f~: Wail. Ileli~rc you do

::.y anything--

..~ '17~IlitV1'I'NIiSS: I'msurry.

Page ?.9

~ Nut.c;nt~isi.: cu,~t,~a~i.
I3Y \Ali. 13AltA'I"I'A:

z Q. f dnn'~ kumv .chat Ihis nmanx.

•3 ~\. 'I'i~ix is Ibe end ol'tDe properly. 'Pb:il is IUc bock of

lire UnilUing. '1'pnl's wl~crn iNc suuw pile is.

•. Q. Cir<9c whcm you snl~a~ pilcA.

n. tlig~,i ~n~ir.

t' A{It. (iAltlll.: IQ's rut io be somciMing d, rkcr

~ ~~ 'I'I~11'i \VI'i'~IiSS: Dn yuu b~icc n highlighiei? 1

.. c;m put it un this picture. 'Phi< picimc wotJd 6c

,. hrucr.

.. MR. t3Altt\'i"1 ;1: Lei s tin the bottom picnue.

h9R. GA 61~{I.: '1'h;u,k you.

.. 'i'I Ili \\9'I'Nltiti: I mcm ~vilhooi p6~tcicully

., mcasoring, yrni rc I~dking huniU'cds of li~rt n~rny li'om

~~~hC~t Ih~l cin'lc ix.

riY mat. iinitn r rn:
Q. So Nat rinds nn ~hc buuoni pieuur rcpre>emg n~hcrc

c~,ur znnv ~~rrold be sluckpilcil:'

.. A. \u, ~liat cirelo is rr6cre con :.uc~ ~- I dnn'I I;uuir ~cbnt

111:11 circlC ~'\•~>rltil•111..

Q. Vo, nu. m . ihr riicic ruu iu>I tliru~.

:\911. (i:\I31iI.: ~o. ~hc our 1nu just maJ~•"

fi (Pales 21 Co 29)
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Thomas CaY'amagno

(~larcl~ 23, 2017

~~~e: zs

l

1

s

.~

U

20

t l

77

t~

is

lfi

y'~

A is

i!

~tl

~a

::d

z5

cd,:c ollhc ~xopn'ly.

NI R. DAIi/\'I"I'i\: i)k~ry. \V~'p,jusl luark (his,

yucyx.

tvL\IIRI (.) POR IDIiNI'I PICT\'IION:

DIiP0Sl9'I(.)N l?XI~IIISI'i' 1.

13Y t~9R. IlAIiA'I"I'A~

Q_ Qkny. \Ntis Ihwt a eonu~ac~ 6c~~cttn'il~ I and Sogc
'g

Invozl~nenl Company li>i'snmv mnintcnauc and •x
lling ul'

~hi5 sidijeci p~~opcnyo

~\. .`to.

Q. Nothing ~rrille~i'

A. ~o.

Q. Cnn~cci?

A. Cm'rcct.

Q. Wax Ihere nn n6re¢Olenl lieiwccn yqu , nJ 1h'. Yage »s ~b

Ibc IcrniS nf'I'~.\ J'x snow mainlenngcc and snhinN of

the snbjcal propcny'.'

A. 'I'hcre is only a vcrl~nl »greemen~ of plomin~; tl~c soon•.

Q. 1Vh~u oas than ;ig~'ccmcnt•>

A. All srrvicex siarl xlYcr i.> inchcr• of snmi•Ihlls iu

51:11Y xcYvicM.

Q. Yn the vi yr, x~ Io speak ..

A. Cur~•ect.

Q, .. could 6u n vm~~di~ll of I.S inchav?

r1. Yes.

Pige 2h

Q. t\nd nt th0t p0in~ in ~imc you ~voultl wme in ;md plmv

tltc yruperly'

A. Ycx.

Q. Ali rigtu. 4Vou1J xny snl~ing invol~~e Mr. tinge

directing you to stJl •- strike that. 'I'hxi ~vux .t po
ny

quextinn.

I)id you b;rve .my t{iscretiuu to s;dl Un'

proper~y indrp~ntient ol'Mr. Sege letting you to soil

ii?

.\. Nu, 1 du nut.

(1. Ok;ry. \Yuuld vqu, during ibis ~viuirr ~6;rt ~w:'re

L•ilking abou~, would you ever unpcci the propci
~y to

take ~~ look ai Ilie lul In delem»ne whether it necdeJ

to be plinvcd?

A. ~u.

CJ. 4lo~v ~~~ould gnu kno~~• Umt it ~~•a~ lima ui plu~v al thou

I.S ioch u'ig!!~•r9

~l. 11'brn I zrrn I.i incl~c. nl snn~~ mi tlic Frnund.

Q. Ilut you mo~Jch~1 m~~im~iin or b:nc ~im~ indcprnd~:m

insp;cliun:: of ~hc prc~pcna :rt any iim~• other th;m Ihr

lini~•% v1t111N•f~• ~t11 111 ~• ~)t U~ll'l l\' Its ~>I1~~~: ~Vi111
 f111

accumulmiun ul';u Iran LS indxi?

:~. Cnrreci.

Q. Uid(1r:inJ l)imiU'i'; .. <hikr that.

I)n you knu~v ~vhn Li~and 1)imilris ix'~

Wage z:~

• ,~. Vin, ~ aon'~.

Q. 'I'li Ids n resi;unont ihniS un ~biv pro~w~9y. ~md i~'x

calk) Gr:md Uimih•i's, Are y~o gcncrnlly fmnilinr

~ Willl lllnl'~

A. YcF.

Q. II's n li~mity dining sq~IC ~'0.elnlmUll?

' A. 1't~.

n Q. nll ri~.ht. hltrve yt a evu• bcsn its Ib~r~!

~`' (J. I I.rve You ever hulked ~n onyaue ~vAu said ~Irot ibcyYe

t t ILe ~>wner'~

~ Q. i~luvv yoo ever ~u~ked to anyone who said ihcy ~vcre un

i'~ c~nploycn.lherc.'

., n. ~o.

.. ~ Q. did Grnucl Cliniiir?s over pay 1l@1 I'ur ihcir sno.~~

~'~ plwvim~scrvicetil

i o n. iVu.

~'~ (1. Uicl Grmid Dimiiri's, or m~yone ~linni there ercr conu~ol

%.n the scope ur the moaner in n~i~icU'llt,l perl'a~rocd sno~~~

%' ~ removal n:rviccx mi the properly?

..• I~. X11.

Q. po you Im~•c uny k~wwlcJgc ol'nny d~ninngc issues ur

'~f problems mi phis partiadiv porking lob?

.. •~ /~. 1~11~ 1 111111Ut.

Page 2fl

~ Q. I'm going to osk Y~»~ ~~ ~unplc of qucslionx nu~v, imd

then 1 ~vam yon io just assume n cuupl¢ things in Uiu

~ gno:linnti Ih;~~ !'m going to ask yno.

~ Assame Ilyd'I'Rl is rcryui~~cd In plmr this

•̀• Iul when the nccmnuloflmts:nv L>inchetor yrcnler,

E okay? 'I'hn0.a the liisi nssump~ion.

• A. Olcny.

Q. "I'he ucand nsxnmp~imi is. is Qml phis pariiculm• lob

lure a combin;tlin» nPsuu~v nudfrn~ iCc thm's

~o opprosinuncly six i~ichcs dcep~ okay?

.. A. Oltoy.

z: Q. My qucsiiou tier you i~ is irssuming Omsc i~vu IhclS, il'

~ ~ 'I' ~J diJ Iheir.loli an4 Ihey pim~td every Iluie U7c

~ ~~ minimum acemuninlion ~~~ns one nml-fl-Imll'inchcs~ du yUn

~'~ Anvc any csplan;uion ns w hn~v an ix:cmnnlNiOn or

.. Inycr o1~mMv ur ice conitl be on Ih;~l ~nu~iadnr log

thm ~c011If~ ~nu'1v111C A~1pYP%11ry(IICIy tiI,C 11KIICS JC~~II

.1. Ar~~ you nsltbig ix ihm possible?

.. Q. I'm asking Ihnt iC~- liva ofull. is thN pc~ssiblc?

.. A. IY 1 unt plu~cing Ih~~~ pnrlciu;; Inl crel'p Ilinl~ it snun•ti,

..- it is iinpussible Io have a six-inch build-up of suuw

ur iCe.

.. O. Okap. I f ibcie were x si ~-inr6 builJ.up of snow 
ur

.. ire, n~hni iln yon ihiuk the ca~isc.. mi~h~ 6c liom 
the

I~ypo~6ciical l just ~aec gnu'

7 (Pages ~5 LU !f3)

C-~.rrol.l. c;c.~ur t ~Z~po.r.l.i.ny
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Page 29

:\. \Yell, ihere'~ nn li.•pnlLeUcnl. 7'he Onl)' wny ~htN

would Imppen ix if ~hnt p:u~kin;; im iva.au't planed.

Q. ~o phi, ~r,is the vcin~, I Anury you d utl xememher, l~ul

ii ~v❑x the yo;n~ ~~~li~iv ~~•c had recin~d snn~vlolls. ~9y

qucs~ion generdW on o{i the commercial kus, the

pm~king Ims Umt you pa~•~d ih~~ >'cm•, do you hm•u anY

rccnllcciinn ol'Do~~• close io the gromul youv pinn•s

would be xt~ Ihul ~~~licn you ~vqL linishcd plorving a lot,

~ranl io knnw a~bullh~ dcplh ~~•nu~d Vc ol'Ihu snow

ihsu itmniosonlhesto'litcc.

A. '1',rplc~dty il' u~c plow crcry SnnwG~l1. iPs pretty diirn

clnsc fn tlic z~n~G~cc ol'ti~e p~irkiug tut.

Q. Okuy. You dung ho~•c any rccnlicciinn nPcoming io

any ol'yum• conuncrcial propcelics Ihu1 year, wn~ ~~~illl

a u•iggcr of I.i iuchcs mid noticing « I~lrbc

acemnula~ion ul' Snu~v ur ice th;n was many inche> <Icgi.'

i\. Vnnc.

Q. I'm doing 10 b:lvc to n; k Ibis ul~ym6 Any lekiny

convic~ions or n» sdunnanor cnm~iclions in.•oh•iug mi

ckincni oY thc0. Jishuncsiy ur t'ulw: sl~uenx~nl7

A, \n.

MR. 13s\Kr\"I'I'A: 1 Aon9 hm•a miyibing else.

MR. 5 f[i1i11 12: 1 have n f'av quc~lions log•

ynu.

'1'Hili l~f'I'NLiSS: UI~-hull.

Page 30

Nlit. S'I'1'ilNlilt: tvly rrunc is Merck Skincc i

repn•sart 5ogc Im~c.~mari (Avnp.

'1'111' wfl'NIiSti: Okay.

1'iXr\MIAA'1'I ON

I3Y i~llt. ti9'tilAiR:

Q. 1Vhcn yon ncgo~imed INc cmuroci with Sogc Inveslnicm

Cir~mp, diJ you ncyoli~nc lhai iusi ~eilh Jim Sage^

NIR. 13i\RA'I"1'A: Ulyccl to the li+rm.

RY ~vlli. S'I'1'i1NGR:

R Ur at bast tlic agrccmcni'

\. 'I'I~ere »vas nu negu lintfnu. 'There's nn e{~argc.

Q. Okay. Um a,hcn yan <liscussrd the icnfl, 01 the

agr~•<rocnL Jitl you just discus Ihnl with .lim Sngi!

A. 'Phe icrrns of Ihr :~~;recmin~l, mann6~g n•bcn the Iriggcr

le~~cl xtartx?

Q. tiiur. Any al'tl~e ia'iux nl'f'oor onderslnndiug ~illhis

rcl~ni~» chip.

\. 13ccausc dim bus been in the cummercioli re:ll cSlafl

Owin P59 lur ~~Palrs, miJ Pve I)crn D7 iI~C snn~v plurrinp

indus~n• far r~~:u•.n, yi~u kmnc, Lc knmrs and I kup~r Ibut

~~now ern ices in Ilm m~~InCilr of ecerr phn•c in

:\tirbi~nn. other iBnn Ilu l.l':vea nr up north, services

nhrn~...ainn un loch :cod-a-h:ili' unl~~xc sliynlxteJ

ndu•ru~isr.

Q. Ok:i~~. Sn diJ ~~ou cccr ncentinlc that term ~cllh I~iDi.'

I'arye :31

A. 7'I~crc is no ncgnliafinn.

Q, 13m Aitl ytm ever tliscur~ ih;u term ~~~iih hini?

:~ A. An b~cl~ and.n•bnll', yes.

Q. i\nd did you sprnk ~xii6 anyone cicc 6'an7 S~igc

~+ Invcslmcnl Cirrnip?

$ e5~. 1 mAy xpenk d~.lim Sn~c.

~~ Q. Okny. Would yon only g~i oul m phnv the gnmv ~viib nnc

d nnd•n-IiNfiix:h¢x gl'li~~~sh snmv'

A. 1svcrr suuw0ill that goes oul, t d~» i'1 s[m9 zcrrices

~o uniatis tllcrc's un ineh iu~d-n-b~dl'.enun•Ihll.

~ ~ Q. Okay. I~In~v gogn allcr the snuwliill ~conld yna tx

jz ra~uircd io go ow?

~ :~ ~\. I am rCgnU•cQ lU itlnite tiurc UIc purk6ig liilr:ve cic}u•

.~a before :mybody opens.

15 Q. Su i~ might Ix in ~hc e„ening or in the rndy ~unrning"

1 ~ A. )1'1t'x •- if l0c snow ix tl m•Big Uic duy, ynu Icnnx•,

l~ wDilu tl~c place is open, we can't kiln»• it umi~ i6c

.~~ complex is cL~xed to plu~i• 16e tut. yon know, su +ioUnJy

~" gctx pin»•ed in.

"'~ Q. So not Judn~ businrsx haws?

'~ A. Car~•cct.

... Q. Wheu'I'~J cicmal the ion. was Ibem, n uspccuuiun

'~ iLnt yon rvu~dd cl~mr the preniiu:S M:mmv?

-'^ A, Define cleur.

s. Q. Ai Icasl you mentioned dml ll~ne is cxc~~~ii;dly .- it

1>age 32

~ would bet as close to the parking lot as ~wxsi6lc.

1'1$11!')

3 r\. '1'Desurf.~ceofthepm•kinglnl.

~ Q. N'snory vests loll on the log, wmdJ ih~u Inil m meet

~ yow'ex{x:ctatim~s'?

6 MR. Cil~t3lt;. l.cl nh: objix:i W linm:md

lixmdmiun, I~irsl af.dl, iCs impossible to rcnwv~

P tdl snu~v, ~md Ibu wuYd rcux>v:il is oxyntu~'onic in any

circannt~mcc. Yoa use a bl~idc, ihcri s ahvayx a

to resitlmJ Iclt. So I'm,jusi goin~t ~o oUjcci ui ~hc ~

~ ~ qucsiion ns s~ physical im~io~tiibility. Qo;ihciul.

1-'• Mii. fiAKA'I"I'A: Cnunsclor. arc you calling

1:5 your clicnt'S comic oi'I~is cony>nuy oxymrnnnic'?

! ~ MK. CFAt31:i.: Nu. I'i»:,aying when you use a

~ "+ bltldo on fhc ground there's always a rsiduc icli. and

.~~ I think Nh•. CnrnnmNia ii doim~ n line jab in ntimin~~

-''~ hip comp~my, 15n.jusl sayin~c -~

.1 ̀ ' tvlK. I.IARA'I'I'A: 'I'h;wk vuu.

~̀  MK. (ii\I31'ilt --Ihat;~xxm:ntrroi'ph~~tiics

... i du i 1 chink ihnl's the rise. I~Ic nxry.ms+~•:r iln:

... question.

... 'fl lti Wffni3Sti: Wt --con ~rou np~•m the

.. IlY i~IR. S'f1:INl?K:

.., O. Suer. Is ii .0 Ica:;i yom• ezpt~•t;ninn Ucn wh~•n

Ca.r. ro.l :L Ccurt Repor. t:i. ny

5£3h-9fi8-2_~l.l.
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['age 33

a yon'rc en11cU om In remove snmr or pion• s~~o~r• il~:u i~ ~

.. would •- yno urc lu dent the premises of s~iow'> ..

r1. I mn to Clair !6C snu~v, b:~~ically p)mv it ux an>• :~

'~ snowf:W ~h~~l 6~IIx iUt bleb ;uui-n~ h:df ~u~tl mm~e.

Q. So illhel'c s an accinnulo~inn of we'll s~~y aix inches

O~~]IIOW~ W011111 )'OU Ssly 11101 11101 (ilils 10 It1C11 )1)111'
i

~ c~peclmiorn I'ur snon~ i'cmoval?

~ n. •r~~~u ~~«~~., ro~ ~.~~«i:~~~~„~ ~o nip„~• ~~. ..

ry Q. If n0er you vum~• -- uller the sou+v falls and you ca
!

~ ~> iiul and plmv -~ 10

~ ~ A. UD•bnh.
li

,a q. -• mia u,ere's siin,fx incoes oPsnow on inc surric~ ..

t~ Ol'llfut ~ni--
l'I

.~•~ r~. 7'bem ~rnnld not bc. ~ a

+'~ Q. fiul if there nau, w~wld Oml I'nil i~> meet your ~;

I f` ulpl:ll'JIIOIIS UI--
Ir•

l'I {. It l'8111N11 Ill`.
~ ~

~ ~, U. Okny.
~ r.

~ `~ MIL. G~\Dl'l.: Round~ui~in. Co ahCutt. ~ ~"

~~~ liY Mli. S"I'CilNiilt: '"."

•'•~ ~ Q. Is it yow' Unticrslanding IBnI T~.I'Y,WI~ is io m;ikc ~bc =~

•.~ ~)1'I:ITIIS{:ti Sli~ll'~,Y 1'Vlllu\'iifF; I~IC ti101V'>

2a A. My tub is to p1U~v xnnw th:n tolls on 7L;~~ p:ni~Gig lot
~ 3

'~~ ~rben It rencLes tDe Iriggur pgLi~ of 1.5 incl~c5 ar

rs more.

:.a

's

Page 3~

t q. Removing ice iir xnoiv dyes mnke the premisos s~d~~'., ~

- A. 1 <lu nut remove ice, 1plow 3nnw.

3 Q. ficmol•ing snmv nmkes the pre~niscs safer. right?
a

~ i~. I dmi't Iurvc nn upb~ion on ID;tt. 't

S Q. II'you didn't remove she snmv, ihm woulc6~h cocci your s

c eX~kelNion. or ~liu es~:aution oi'yom~ custuir~er.~,
e

'~ riehl'3 '~

~ A. lhnsnriy•- '

MR. fiAf3l.i..: I~mtndnliun. Go nhend. ,.

~ ~ '17115 4V1'PN7:55: -- can you repc~~ Oic ~"

~ ~ quislimi? t ilnnh midc~swuJ. ~ ~

~" 131' Alt. ti'1'fi1N1iR: ~~

~ } (?. II~)DII (IIII 11111 1'@I11p~L` II1C JI10\Y QII IIIC ~)17:I1113Cti~ 
l~ltll } i

~ ~ lYll11IO Illll 111111 II)V L\~N'l'IIIIIIIII U~ YUlll' 1:11111~)llllY 
VI' YUlll' 1'•

~ '• cuxinmcrs,cmrcct7 ~.

t & A. Co~~rccl. ~•

~~ U. IS it lain lu Xny th:u wl~en'I~SY 1 le:iccs the premixes ..

~ ̀  YifU ~l'B~'C Il llti Ill a00f~ tIti Cltlll~il11111 :1$ ))IItiC1~1~~? . .

.. A. Yes. ..

. ~~. I::11'Ii~'I' )'ilU 1~:)IiliCf) II1:11 tiill!t' 111\'itiilll~iti (~ittti~) 
~\'i~~il(I

.. Ili•IXI IJ Il't~~~~.51 ~UII 1C`1'~•i~v\ I~> I1~ ~1~1'1i11'llll'lI. 
1.11111' ...

- ~ ~Dily ~lilti l~lill :ILRtillltlll l'\i~l~l~'~
..

.. :\. i\hv;~rs.

.. f,~. \\',1\ 1~)ill :1 I 1111 1)1.11 :~':Iti Ili'~~t)l i~l~itl Ohl\5'l'~I1 Li>~
1 :111~~ ~

. . 11111 tiil_L'l'~) ~ .

Page 3~

A. '1'hnt ~~•as what ~rnz xhl~rd wBen arc Ilrx~ stars tnkin~

ehrc of ~Ir~t properly ~vlun he pm•cliasc<I Ibnl property.

Q. I$ 1hN1 common auu0n~ yotn'gilfe~'cuxlunlc~V ,>

\. I'm nn~ ~~ilking iihoul roy utl~cr cnxiumcrs, U'f~h dlm

$11(;4 Iligl'~ 11.11~111111r ~)Dli~)• SS, Sllltl'~ 11'11111 \1•c 5Ct

forth fur trim,

~. I'm ju51 eying to goose hmv norm~a) iiml is. at icavl

in the inQusuy. if Chalk coinmun, iI'il's uul cummon7

A. 1 enn't xpcal~ (ur ever}~bnd~~ elxe nm ihcre.

Q. po you h,~ec ui6cr ngri~:mcros like tiro?

e\, d~ L•v ns wlivl. nol sal~ingo

Q. Rigl,i, only snhing i~7;cn reques~e0.

A. \'es.

Q. Was ihmti crcr n time ihsu yew ~votdd snll wilhnul Ihn

ca~~•c.~;cd pcmiSxxinn n(liui tinge?

Q. IL•is 1im S~i~e e~~cr reque.ic<I lhat you 5nll"

A. Ycs,

V. Du yon rce;~U on how ninny ucea.iuns7

A. I do niH.

tv11t. 13ARA'1"I'A: Wh;a limcliamc? l'liis

~~ Ill~l•1~~

Mli. S'fLilNJilt: RigIH now.

'1'IIF. W11'NI'iSS: Not ihn~ ~vintcr, n0. in Ihm

lime li~tntc ib~fl you have, loo.

Page 36

l3Y Mli. $'I'L'•:INlilt:

Q. ~\nd ~vLut owAes you soy il~m? Is i~ juxt OnscA ~m Ibis

tloc~uneHi?

A. I'm she unc t6n1 pull it mi Ilimr, and I'nf the one

Ihnt dots il, and 1 Know liar n filet if iNa nut on IhC

abevt. I>eruxtic S'uu cnu9 alter the Lialory fi~ tl~~

coro~ium~•, nnA it wn~ nn~ Amu if IC5 not mi II~cYc.

C). Whal kind ol'~p~rrnission i~~nuld you n~tid io Imve in

prdcr to do the suhin~!

i\. A vtv~bn~ prune nql.

Q. You douY call !im tixge ev~s'y rime you yu ow iliere,

riyhi?

~. \q. 1 IIU 11111.

Q. 14hm Rind ol'nnUec does .lieu S~gc hove Ihnl yvuY¢

toing io his pmmiscs?

:\. 11'hcn be xrcc mi inch nod-a-tmif snnNl'a)i.

C?. Sn you don't gi~~c him o c;dl or anything'

:\. \II.

('). do ~~~m mig6~ he nn his premises and he ~uigN nut know

11 .'

:\. 1 u~uulJ assmm• he u~uolJ Icnn~r iL II'S ~»le ul'Ih~•

pincer he owuti, I~c's O~cry everyd:q' anJ Le secs mP

~dnu~ ilm~ unC:

f 1. Itw il'x pu5siblc yew iuig4l he nn Ihcrc and hC dncsn'I

knm~'

:'~.r..r.oll i:c.~urc Repo?~i-i.ng

'~t6-168-2411
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P~g~ 37

~ A. 1 Ir.~vc no idcn. I cnn't spenlc fur him. ~

.. Q. tViicn yeti scc u pai~inilnr pruniscs ohm might rcgoiro
..

•~ SOliiil(~~ <IO )'U11 IIUiIII'.IU11 SJ61: OI~1~1J1?
}

~ il. ~ dQ IIOL
'~

(~. SY~IY 11111')
a

i ,\. 11's nod my jnb. 1 don`t o»vi O~c Fa•nv¢rty, 1 do n•hat
5

'~ IIc tells ml in Oo, ~ 7

Q. So you'~~c nc~~or calicd pdr. Sngc Quid snit Ihi, premises
tl

'-~ IuUks likr it nczds selling' ..

~s ~\. Cnrrclt,Uie~•crlmvv. ]~)

J 1 ~. II J ~)Yl`Illl$C911~1~)CIIP;c IIIISiIIC IICVUl1CC
 II 41~)~1CIIfV 1I)NI

11

l:: I~1C1'C~`~~OU INIIC~I IBC (»I ~~iC:lifl}ICl`O~~I~IC X01 '"
~"

i~ A. ldnaml.
~:;

.~ n (~. ., you ~voulci nab nuliiy uim u6qui ~hnt', i ~~

A 5 A. 1 dOn't go to t6v properly nod inxpecl flrem, xn 
I lb

~ f. cuulcl n't tlu Ibdt.

.~7 Q. You nrentimicQ em'lier ihul You only gn d~u'ing off'
~7

.u~ businass Fours. I li~~v Inr n~ ndvnncc would you n~tid ~o
~o

~ r kiwa~, um, Ihnt yvu hntl k~ ul~ the prcmiscv'>

r'~ ~~. I~ I)L ~~'31Y IV l`SIII ~]ll' ~'~F~11 ill)~Y I l'U1111
1 ~C Intl llll'1'L•, )11

~ ~ yon kngw, ~~} Feat us I,gcl tip Ilic ximp and put tl~¢ ~~

... s~Ji .n the bvclt lout gn mil nnU cult It. Sig ivith6i ~'

^- m~ bUur, hour nnd•~t.Latf wilbin U~c tin,c ufUic ~iLO
nc Ya

"=•~ caq.
an

-+ Q. II's I1D111UI'I1IAIIY y011Y ~7fG~Ul'L 10 ~:IAlll~ll~4ly IcitYl' e ~~

Page 3II

~ ~n'emistsinaclangcn>uscundilion,itil'? a

l A. I never Ihuughl -- 1 cnu't spc:dc Jbr ~~~hol •- 1 
don't ::

~ kuo,~~ ~~•I~nt ~D~ rnnd{tlm~x »rn here, bus il' it OiAn't

~ x~y-- 1 ~~Inwcii it, nnU other Ibnn ibc Jars Umt I ~vns
~

s opt-site pinivin~;, 1 Qon't kwnv ~virot llml properly
r

6 Inuked like,
E

V. [3~n ;LL Icasi ~vilii rcspcct w I~cUnrvy I So
h o'6en yon

~' Icll Ih~lt IU'Opeirp, diJ you believe i~ ua~s in ~i

.~ Jangcrons amdi~iun~
.

'~U n. ~n my opinion?
n•

~ ~ q. msi~~.
~,

~' A. I~cnn'1 remcm l~vr of what it loahcd ~ilie 
Unch then. ~

1 : iVl ! cm~ soy i5 lensed qu Ibni his lnry. Ufa! ml Ihnt
A

~ 'S (I;lll~ tll:l~ it Y111)11:\ I fllitlll it IY~iti Illy 
Ii~lll III:1( \)'l''1"l'

.Ih

~ '~ in qfl cs tipn nbuul tbnl I ph)wl d, Illm
 n1c01~5 it ~C~~X nt i'•

t s. Icusl one nnJ•u-hail'Bul~cz ol'snn~~~ bClin•c nr pin~rcil t•:

i'1 il. ••

~ : Q, lVnuld lhl`I'c c~ rr be 0 ciwali~~n o'hrrc ~~uu ~~'uuld
 e,ill ..

~ ~ \Vlihl)II111 ~11'llfl :l~)~Itt)\:1~.~

.. Q. :\nd achy i<~hal? . .

. _ i\. 11'Ih;u'z not our a~;rei•incni, w~hc ~~uuld I' ...

.., o. rn,,;ns~„~ondcrinc. ir, ~~xr;i .~u•c~orkr
. ,,~~,v ,,,u ...

.. , o•oulci~i ~ conla~~~ A~Ir. Sn~c ur wh the prcmisct?
.. .

. . :\. Agniu, 1 ~ruu~d rriu•rue n~lnu ~'re sniU uumarous
..

~?a~qe s9

time, I do not bispett phis properly. 7'hc nnll' Iimc

I'm on Ihad properly i5 ~~9tn~ 1 llluw il, ntt0 Ih:i~'x if.

Q. Qkny. But IeP~ spry yau'iL qn the pro~x~1y to ploy+•

it •'

Q• -- and you sce ~ sheet of ice ih~it might lie O~ingaroirc.

ihem's nothing tint you do?

A. 11' i timv Son~eti~btg Ihnt tiros clnnycra~s, of cowxc 
1

~vO~dQ tell floc person, l3ui at Ihul time, if 1 didn't

.salt it, puu Imoi~•, or iC liicrc'3 o Nhone lo;; saying

{hut 1 called hiui and told 6bn ~o clu il, t don't

reenA Hoof. AI{ 1 I.now ix i wo~Od nc~~er Icave tl~a~

sltc if 1 tboughl, you Imow, it wes icy cOnclilinnx and

tl~cn V<I cell bid».

Q. Okay. So •-

A. 1 ~eo~dOn'1 call l~im on the do}:~ that 1 piuiv.

Q. Okny. Sn nt least ~vi011'es~xct in Pelnuaiy {3
lii, hid

.~ xhect ol'icc cxis~ed ~hnt ~vnx n <Inngcroue cunditinu

ytw wmdd hove nl Icnsl c~licd Mc Ssige7

A. I ~rouW t)iink xo.

Q. okay.

Mil. GA13L91.: Lct me object. You nskcd

whether ifit ~vns n <Imtgerous coneli~imt. whicd wns

want the witness ~vns respmiding io. So yrnn• lollow-op

comme»t l chink ~v;is itmppmprinle.

L~age 40

MK.13AIt~1"1"CA: You'~~eussuminglhul..

13Y MR. S'I'IitNL"•It:

Q. tw yua In;lieve n slices ol'ice is u dnny~rous

uondiliDn'?

A. llu 1 __ bt ibc rigl~l iu•ca, L~ the right situnlfnn.

,yc;tli.

q. pkwy, Yodre nai m n1110miliar wish the ia•ms ol'nn

uxfcegmut bciw~~;n (n~Oml CAmihi's ~mJ Sngu lm•utmwnl

Oro~tp, me you?

n, nu.
S1. LM you c~~er ~iye indepcnden~ conunc~rns 

ornnyihine ro

Bull?

Q. Okuy. I lave you cvar ~tcn sued 6ciiu•o in ~i

prol'cssionnt cupuciry'.'

:\. Yc~.

Q. lio~e ninny ti~~lex, it'yoo ems recall?

e\. I cmi't rccnli.

Q. ("an you bnilpm•k i~?

n. -r„•n or un•ec.

U. hey in i6e tau yen yc;~rs"

A. Y'cx.

Q. I lu~a many in the I~~~I Ien yrus7

i\. 'I'~ro w'tbrec.

Q. 1'o~i rroultln'I Anui~• ii'anyunc elec sohcJ i6r P~cmi.<c<.

~.0 (L~BC(F:5 .~7 1~Q ~)~)j

C~.~rrol. J. C:o~.u: :: Re~ort:ir,g

536-163-297.1
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Page 41

~ ~VGl1I(I )'(14 ~
i

Q. You wu~~~dn1 know cr i~ ,vnv sonuum ohos

1'CS~1U1151I)I IIIy l0 Silll Ills' ~)1'l'IUISC~, Wpu~f~ y011')
'~

.. !1. ~ )Ill ~'C 110 i(IC11.
'S

o MR. STEM~R: Tbpnk you, sir. l chink

• tixn's.dl I hro~e.
'~

r MR.GAI3EL: I,justhnve.tcnuply, ~~

•~ EXAMINA'I'lON

l3Y MR, cA[iGl.:
an

7 a (?. Jus~ to clneil'y the photos thin wero discussed esn•liei'
1 ~

~: ~oilny,
iz

t3 A. Uli-hnh. ~•

~ •~ Q. 7'bis ix Deposititm Eshihi~ Nwnb~7~ I. ~ ~

~ •'~ A. I2igbL .ti'+

~ *; Q. 11's nvo phuto5 rni il. ~~

~ 'r A. Ub-bnh. ~'~

~ ̀  Q. So in the bottom p0nto ~vt~7•c you cwt tl~c ci~x;lc -.
~+~

~ :: A. Ycs. ~ ~ s

:' Q. -- is Ilru, i~~st io elutily --1 wtux t0 be v
ery t.~~

ti~)CCI IiC W I1C1'e it 15. Iti I~llll i111C11(~CfI l0 ~1t: it SjNlt 7I

-- ~ilong il~e -- i think yan said nniil~crn side where the
zz

,..• no,thern will is bnt going liutl~er — zh

~~ MR, DARATTA: West, as

•.~~ 'PHEWITN~SS: 1Psfbenu~ibwesluomcrol' zs

Page 92

~ ilic nrope~ty, which is-- i

.. 13Y MR. GAfi}TL:
Z

Q. okay.
~

A. •- qullc a bag difference. l.ilcu 1Ae Qi+~:mce from
.~

whcru ibet cii'du i~ ~v{tl~ fLu X O! tliC top plclure-- 5

„ c~. o~:ay.
~+ i~. -- 111111 1l'lll'1'l` tlllll l`IIY II` IS-•

Q. Chi the bminm piciura
a

:~. -- Umt'x nro-thuds oCthe Icn~tll of the pnrldng lob
7

~' ~>~ltil 111i1f lil'l'IC \1'tl)1 I~IC i~.
111

.. V. Sn mhu~ I'm crying 0.+ delinr is the wa
it io the ~'~

ti' :1, lib-Lnl~.
1.5

p, .- ~~~h;n direction is Ihm?
l

... A. '1'imi is on O~c north xidc of the properly,
~-.

.. O. (7kay. do the snu~v, its you Said curiicr, would 
Thal be ~

i1L':11~1)1 Illl' I1t11'lIl til(IG 1)111 \V~Y (I111V11 \1'IIVI'C II1C f; 11Y:IV
. .

I> IOL'111C1I' . .

~l. ~~~•;,i,. ..

.. irpm eLi~ huiltling ,gnhig north. 1~'s ,jnsl ihnl at the
-~

l't1(~ <1~ ill l' 1'1111 \\'V11~1~ ~7l' II rl~l' l{IL'1't•~ 3111( ll ~ 1~t1~ l•11<< .

. OI the run going IbiY »•ill' Inu;ry'd (;ra ligl ILery ~rauld
. .

be ~i pile ~Lere,
.

f?~li'~t: ~I:;

(?. Qk;ry. Sn Il~rn`, 0 ciYcic. lhal'; Ipu ouc ~~nA nlllic

Illll, l'QI'fCCI')

A. Cm~recl, tBc noribwcs~ cm•ucr.

Q. And iily¢ look at ~hc wall to the right of die phoiu,

Ibis is tl~c hutwm phnlo, :md --

A. 1~Ybich wonid he the nm~~hcns~ corner.

Q. Yc~il~. Qk~tY~ And Wad's Uic mlxr and ollhc rung

COIYS:CI~~

A. Correct.

Q. Okay. '1'haPs ~vhciu the parking lot meets the hotlrnu

ul'Ihe w;dlltc~L^

A, Corrcc~.

q. And Iintbcr dntim, iigiit?
r~. Oh, ycnh.

Q. Okny. bi the top phao you ptn a little blue mask.

A. Ycs.

Q. Wbal wax thm imcnded to siEnily?

A. '1'hnl's ro Oitencl ih:~~ thnt is Use L•tt icex~ edge uC llre

slr'ip m:i4.

Q. [)ks~y. 'I'h;H's not wLeiv yqu end Ilw x~to~~!

A. Nu.

Q. Okay.

N1R.l}t\Iti1'i"I'A: AndStcve,juxi lxliirc~vc

Icnva ~hcro --

MR. CiAl3EiI,: Ilb-b~d~.

Pdge q9

NUi. IIAItA'CI'A: -• just sp Ux rccur4 ix

c1c:U'.

NIR. (iA131iI.: Uh-hah.

NIR. 13i1RA'I-I'A: Si~•,nca~r'minoAinga~itii~

plmlogiaph, nr ihcac pbuiogrnphs. ~hc pop represems

ngttl~, generally. cwrecl'? The Icli ~-

'I'I~Ui WI'fNlititi: '1'l~esc arc bu11~ the s;nue

{)1CIl1IL•.

t~91t. ~S/1~C.\'~'~ A: Itgt~)1. ~~Bl" Il`Il lldl

~epn:.~eniti west of Ibc phmo~tmph.

"I'Flii F\+I'I'i 11::Sti: "llit lop ol'thc pic~~nr

represents the ~vesl, ~hr Ix~uOm of the picnn'c

~epreseuU c;irt. the Icll ,cite ui'Ihc picuu~c

flpl'CSenlx Sonlll~ the fi1±h1 SidC rC~n•i ltintS 1110 n01'lll

oI the widl. 'I'hc +viill rcpirsems the uonb side.

isv n-uz. c;ni;{:i.:
Q. II'you wrrc lo~~kim_ a~ the wail. yoiid lir lonkinp ro

the nonli.'

:~. con~ec~.

U. okay.

A. IPcpn'rr InM:ing In PLC Irfl. ~'nn'rc Ioukin~:~I ~fcn

Mile, it ~~ou'rc loul:iuµ dui*n ~rou'rc loulcin{! nl

(:raliol, if cou'rc lool:imt Lis u~ar, ron'ro louicinr

the cgliision zLup.

l _ (P~ccs 9`_ Lo 9~1;

(:arro].l. (:Dort }Z~t:>o.rting

5II6-968 217.1
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Q. Yon sny This iv y. Yuo pointed m ~hc lop ul'the

phnlo?

:1. '1'hc mp of floc piinto, thnCv Inuring Ibr u•ext.

Q. !)0 you bclieva you diU your ~egrk approprixicly Jurin~!

the ~vinlcr in ryucx~ion?

A. Xes.

U. Okay. Li February ol'3p~:~^

.l. Ycs.

Q. Okny. llid.liro Sage c~'cr crilicizc yotrc wo~'k .0 thou

iint~?

A. \ever.

Q. Okay. You ever spenk ~o Unnnn Livings, the plaiulifl'

in tLis cusp!

A. Ycvcr.

Q. AnA <li<I you ever make any ~nt~iniseti ~0 6c~"

~~. I lu.

Q Did yuu c~•cr nmkc any ~u~omises ~n bcr u6nw yom• ~~~orA

1111 P~~10 II 5V~5 11)1''!

A. i ln.

Q. CA• ~vbcliier it ~vus lix her or nof?

A, idu.

MR. GAt3l'il.: Okny. Nothing lirtil~er.

MIL 13l~RA'I"I'A: lust a cuupic of li~llmr-u~~v.

ttr.:-FxnronNnrioN
I3Y MR. 13AItAl"fA:

Paye 96

Q. SVhen yon5'e plowing ~i lut like tim lot Svc sec in

Exhibit Nambcr 1, who's lx:n~lil me yun piau~ing ~h;u

Por UesiJcs tvL'. Soga'til

A. VJI~o aim 1 bencliting?

Q. Who's-- will, who's lwncliling limn you plowing that

pm~kiny lot?

Q. ~It~er ibnn ihm, is ~I~crc miylnxly rlsc ~~:ho bcnciiis?

A. I guess xo people dmi'1 bane to Arive nr nvlic iM•migb

suoiv.

Q. Okoy. N~Ilcn yott plory Ihis lOt~ do you gc~ oui of"your

uvek. ~YPicnlly, ~i~ iiixpec~ the praperiy, or Jo you

Slny in your' u'n~:k rind ~mrliu~m yow' ~~k~~rinu s~~n:ici.+'"

A. ~\tier I'm iium piau•ing the complete p:u•Icinn Im, iLen

1 Jo:~ circle tu~uunA In mmke swr 1 {;ci r+~er~•10ing

buum~c~l up.

Q. is ~I~c circle clone by you t6~ivine in your iruckl

A. 1'es.

Q. i\II X1466 So not p0ysically ccuin,! uw auJ ~ralkim~

niovnd'?

il. \p.

~. Okay. 11'you Anu~c, do >'on h:~~r:iny iJa~ hu~c lim ~rnidJ

adttdmc the ~•aluc ul'ynur>nu~c mnimcnxnor xrrrires

nn IOi> pro~x ny i~> gags tl~nsc coglg :dune iu his

~~~~.~~»

Page 97

.\. i tlon'i nnJrrs~antl the quexlinn.

0. I knu~~~, nnti I'm not cxpecliug ynn io kno~c Uw anso•rr

riihrr.

A. ~ii~;li~.

AdIC GAl31SL; I I'yuu doti i Anou', Yon Jaii 1

know.

-̀  Q. I.ct roc nvk it again.

,l. .\Il right.

.~~~ Q. Uo yuu luivc any idea bory Nht Sayc cidetdntcs Ibe r~lue

.~ 1 u1'yUw•am~r mnimen,mce services mi~l~is proper~y,n

~ .. ~hnt he can pass ~hnxc cods t~lnng la hix tcnnnlst

A. Ynu9•e hgkin~ id)uot n moncuu•y vnhic?

~ '~ A. 1 hm~c nu idcn.

w v Q. (Mny. I ivns cxpeciigG you ~u coy Iliac,

~ '~ Uo you hucc smy km~udcdyc ns ~n ~vhethcr ro'

• . uo~ C,rnnd pimiu~i s, the restnm:u~i u~~ il~ix properg5

,. .s ~e~pnu<i61c in any a~~~Y lu mninl~~in Ihecc premises?

:: a A. 1 b~rvc no idc~i.

.. Q. tin Ibc Iasi il~ing 1 ~v;nn ~o,ju~i axk yoo ~Unul ix

... supine.

3 i\, liL.lmb.

::.~ Q. Arid 1 k~mn~ ibor rrnxn'~ nny s;dling dnue ~hix ~eintcr

_.• nn lhi3 D~'l9mrly.

Page 98

~ SIR. S'I'131NL'SR: Ol>I~~tion.

.. NIR. CiAl31::L: in the lime fi;~nic slio~vii.'

L1Y' MIL. 13ARA'I"I)~:

U• III II1C (illy li'~» 7l` II1~t'5 X110\vIl OA l':X)IiVll .1.

~G lIB-bah.

~ Q. Yogi vc been in Uic snow rcmovN butinecc -- snpw

muinlen,mcc Irnxinuss lira Inng link, righl'~

' .1. Ycx.

Q. 1)ec;~des!

- ~ Q. h~ yom' opinion, ~vh;u dillia~Co tluC> Xniting e Int

.. gL•tkc ~t I1eY You pIOW il?

- ~ A. li b~•ings--rvcU, if the conditions present itself,

.~ ~ it n•iIl melt ~clr,Ncver

.. O. Rc~~lniu~l ~

. !A. -• riIN%c tll' re11ll1;1)111 oP 111)' \1101\• Illlticl'ttenlll~ It'll

mc71 it do~su to the surl'atc.

C). i\ud you said it cunJili~uis,u~c right'

i\. Correct.

~1. ~1~~1:11 t{llll~i11411~ \l'l>ll~l~ I~IOti~ ~K

.. .\. 11' I luv`rc lilac bclo~c u•ru +vberc x;~ll Oucen'I n'w'k.

V. \o it itS above zero?

:\. \Nett. 1~•picaih~, I mr:U~ ~chai — i don't I;nu+i~ Il~r

. cs:~cl, you luiuu~, dc;:rer pUinl, I>ul al certain ilCnrcc

.. Irmpn'nhn'cx, lilac I> or Irzx. rou Imn~r, il'x h:vder

Crir.r.o:~.l. C;ourC f.2c:po.rii.nc~

5£36-963 -l.~i :! ].
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tot'the %:til lu ~1'DI'It, to nctivalc.

Q. Su in ilie sif uadonx ~~•hen ~ha ~e~upei'attnt is IiAc

whntcccr it is. 1 i dcgiecs or icss. •rcro dcg~~~r5 nr

losx, ivhcrc d~c s;ih i~ not «cry cOcctivc ..

A. Uh-6uh.

Q• -- io your mind. sallinu does~i i make much of a

dil'Icrencc in iht~sc ~:xm:mdy coil lempc~;iturcs; i,

~hnt I~~ir?

\. Vcs.

Q. .end ~.•I~en the icmpei:mnex;un well ~h~at itmsnii is

cl7cative iu pulping icuand/m~ snow, ~vo~dc) >alling

incra~sc ~hc cllictircn~ws, m• ~d7ict the rywdi~y of

yow~ snov rooiwen~wce m n pmiiculen~ lixnlioo?

i\. 'I'»ro different ~crvices. You lau»r, one se~•~•iee ix

plo~vinH, IhC ullic~• xcrvicc is 5:illin~;.

Q. Ok;ry.

A. If 1 xnl[, Shen salt does ~vhnt it's supposed to ba

Oob~g, iNs ol(ecting I1~n1 service. 1'lo~riug

~ffecls -- ,rou Ienuie, nn~ qu»lity n) sen•ice 1'M~ xnow

plowing is snow plowing•

Q. h~ ymu~ expeeiencc. Uo yon• clicnl5, um, oilcu

gnvcmor ~hc cxun cb~u~~c tin• s~d~ing, ur nog?

i1. All ~n•efcrencc.

Q. And in yoin'ex~x~icuce.+vhen Ih;: wcalhercundiliuux

;u'e right su that xall is cl~lcclivc as n meltcr. Ages

Paye 50

Ibal a0ic1 the quality of 10c rcyuils ol'yonr Snm~~

11)Uiilll'11UI1 L'U .1'l`I'Yl~l:ti

A. A~;nb~, salting docxn't clmnge the gn:iift~~ ulthe Icvcl

of zerviec. I f i'i» pinwU~„, my gnallt~~ fs n Imnd~
~ed

percent. if lhei•'re payBig fur s;dtin~, il' I soil the

~rnr I'm suppose4 to salt I'm kciting judgeQ Dfl ul'

s:dliu~; li>r snllin~;. I'm gelling pinn•inq Inv pin~vhig.

Q. Maybe Ih~il n:~s a 6eiJ choice ul ~~•axiX. t•IOw Jbuul

c l7cciivcncsx gl)•onr.In1Y.' Dues ihm o0ec~"

i\. Still hvn dil'fcrent enfiticx.

Q. Ukay. So you ~N~m• n Iul. curn<I'!

,1. Uh-h~ib.

Q. AOti II~c~C 5olllc ~a`51tIU:lI SINIw Icll u~ ci'~

A. 1 „uers it ~eou)d be couSfUircJ lilcc :i gl:~rq ~>r

1)'1111ll`1•l`1•. X1.118 it'vl'1• IIOt'YII'l, )'011 It~l~liv.

C,). I mc;~n yMn' nm» ~pc~'s illdic:~lcd Ibnl yi41 C~Ii 1

~'cmu~•al Ilir snU~r,

\. 1 a;!rcr.

n. .r, ~~~~~ ~~~cne.,.
(1. Ki_~hl. Ilul ~+'hcn)~ni rc d~mc plu~~~ine il'~~~~u uppl~.

.:d~, ho c Jucc Ocn ;d lea iiie ioh ~~ hcu the

icmporawrc~ UfC I"Iylll 4~ II1211 ~JII II1CI1?P

a

y

e

io

i i

~ ,:

i s

z ~~

r t.

F?age S'1

:\. II' 1 plmv Ibe snn~v, and II'~i palrtfculm' ~>ersni~ pn~~x

fm• s:~ltin„ ~rhnte~~cr rexidnal ofsn~»v is Ihcrc ~ii7cr

Ihn quue pinn•~n~, it gill moll thnl snow ur icc, nr

~~•hidcvcr aecnu to br Ihcrc al th;lt time, dawn to the

surll~cc.

A•iR.13rVtAl"1'A: NnO~ing liu•iher. 'I'Imuk you.

NI R. 57'~::INF..R: Jus~ nue quicA li~llow-up.

'1'~il: WI'1'N1iSS: Ycg.

Rli•1? Xnb11Ne\'I' ION

IlY ~tlt. SI'IilNl:li:

Q. You mcnliuncA Ih~n il~ilim~c w:ls a d;~ngcrous cpndiliun

Ihnt yon ~vpuld X711 i41c Supe. I~lus he ever re~iiscd

yD111` --

MIi. (iAlll:4: I lull on.

'I'hlli \Vi1'NGSS: Nn.

M R. (iAt31iL: Let me ubjcx:t w linmdxliun.

hlesnitifhe vas onIbCpmmisce.il'hesmvsomething

dnnge~nus lie nroy rn0 A1r. Snge. 'i'h~lt I think wnx ~h~

hslimnny. G~l;dmaJ.

IlY Mlt. S'I'I;INIiR:

Q. Okay. So ifyuu wero on tlic premises miJ ymi xmv n

<hwgeruus condliiun miJ yi~u nmde n dill to Mr. tinge,

world you cspccl him 10 ruliisc ymn~rccu~innendoiio~i?

A. but n~ otl.

Q. Flns tic ever rcli~sed iuiy o(yonc rccmnmc~xla~ians in the
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~1i151?

A. Never.

Mlt. S'i'i'ilNlili: Dkny. '1'IvU1k Yoti.

MIL (iAl3lit,: I.~st quuslion.

Rf G:(AMINA'I'ION

6Y MR. GA13EiL:.

Q. 17it1 yoU -- when ym~ s~n~kc In Mr. Sngc nb0ul llm

ug~ccinem Ihm you were nmAino icerc for this prc~giscs,

il'you evrrspnka lu him diet you eves• brim up Doran

l.ivinf;y' n~uue, or miyone in her silunliwi as tv Ihcm

6cing the inlcndCd w:pcliciarics ol'yourwork?

r\. iVo.

~9R. G~13GL: C)kny. Nollfilg liulhCr.

Nflt.l3i\RA'I"171: 'i'limiks very mach.

I'I Ili 4VI'I'NIEtiS: 'Phmik you.
n k az
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James Sage

March 6, 2U1'l

t>aqe 1 !?;~ycr

S1'~\'fF OP MICFIICiAV i '['/~~31.,~: Ol~ C:ON"['L=NTS

iu rric: c-uscurr couit•r roiz •ri ie c~oun•ry car ~i,~coKir~ Z
3 WI~1~NX:ss PAGT:

DONtdA I.,IVINGS, ~ J/1NI~$ SAGS

i'i~~~~,ur~; ~ ~XAMTNA'I'TON BY NUt. 13ARA'1"TA: 5

Y~. c;~s~N~,.2o~e-ooisi<~ni 6 lXf1MINE1`I'IONBYMR.GA13E1~: ~}2

rioN. HDw~~ia n n. SGRvi~t'ro ~ EXAMINATION BY MR. STEINER: 52

SACE'S INVCS'1'N1GN'f GROUP. LLC:, ;i a RL-E~AMINA"1'10N BY MR. }3~1RAT"1'A: 55

Michigan limited IinbililY ~~~~tp:my.:md ~ RI:-~.Xt1MTNATION BY MR GAAET.: 59

TCJ LANDSCAPING ~e SNOW REMOVAL, INC., n 10 R~-EXAMINATION BY MR. ST~:IN~It: GO

Nlid~ignn co~porntion, 1 7.

Dci'endmi~s. ~ 2 ~~X'7~B~T$
13

1 ~ ~XT3TI31'1' PAGE

A ~ (Exhibits retained by Mr. Barfltta)

'Ph4 pej>nti tion o17~ M GS S AGL,
1 6

~ruk~~, E~~ s~,~nn ~v~~„:~v~:,n, i ~ D~l~U5Z1'ION EX~TII3I'I'S 1 - 3 4

ClintonTu~vnhip,Micl~igan, 18 1-~leadi~lg .

Commencing a~ 2:0o p.m., ~-`~ 2- Pleading

Monday, Minch h.2O17, zU 3- T&J Snout SC11edu1e

t3efore Lisa Ivy. Fix, Cs~t-~ ~2 ~. 21 D~POSTTION ~~CT]18IT 4 26

I z (Assignnxents of Lease)
23 DGl'OSITIONEXtITHI~'S 3Ci

2~ (CAM letter)
25

Page 2 Yage 9

1 APPEt1RAi~CC-S 1 Clinton Township,Michigtm

Z 2 Monday, M~rcli G, 2017

3 CHRtS1'OPt-IER R. Sf\RATTA, CSQ. 3 2:00 p.m.

~ 13ARATt'A S, t3A1ZA~l"1'A ~

5 120 Market Su•ee~ 5 JAMES SAU'E,

~ Mount Clemens. Nlichigs~n 48043 ~ was 117ez•eupon cnDed ~s ~ wiU~ess herein, and ~Acr

~ Appearing o» behalFof the Plai~uifl: ~~ having first been duly sworn to testify Iv the Truth,

a a the whole truth nnct nothing but the b~uth, was

9 S"I'IiVfN R. GAt3[~i,,, L•SQ. ~ examined and testiFied ~s t'ollows:

z~ TIIE hIANOVER L~~V GROUP 10 MARKTD rOR IDEN"i'"IPICAT'IUN_

li 25300 Northwestern htighwaiy. Suia:40p t~ DL'POS1TiON E\HIRITS 1 - 3.

tl S<~uthiield, MichiG~m 48475 12 MR. RARATI'A: The record will reflect this

13 appearing on bd,ali'ol"the Ucfcndunt.'I~e~.I I~tmdsca~ping. 13 is (hc deposition ot~Jflmes S~gc, taken pu~:~uanl to

z n 11 Notice, to he used for al I pw~poses consistent 4vi1h

1~ MARK bV. STFINEIt, ESQ. x~ llte Michigan Cowt Rules.

l ~ SF.Gi\L NICCt\M13RIDG1i 7 ~> My mine is Cltria l3~r~tt~; I repccsent Donna

~~ ;~~~~-~s i3 Nri,: it~~~,<i, s~~~~~ 20; ,~ i,tv~~,~s. E~o~~ ~~e you?
~.n Novi. Nlichigun 43317 ~e T}11= 1~Ji"('NI::SS: Loud. ilo~vm•e yu~i?

,~ t~~,~,r.~rc~„~o~,n~h.~iror~n~n~~~:n~i,~~,~.S~,e~~,. ~~ ~~R. t3nan'r'i'n: Goud.ihankyou.

zu ~c H:we you ever hae) your deposition bclorc?

~'A 7 ~ 'fhif WITNESS: Yes.

<.<. 2= vIR. t3AKr1"I'"I'A: Okay. When was the last time

'- '~ ' 3 you had t~ deposition'?

:n •'•'~ TFII wfl'~[:SS: Se~~en, eight, ten ycus ei!~o.

MR. BAltf\'I'l'F1: All right So just going

1 , ~ ages 1 t.o d )
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March 6, 2017

P'zg~ ~i P.~c~c~ '7

t ovc~• ~i couple of Ihr grn~incl rides in cau you've ~ :1. Nope.

f'a•gotten. The woman to my lcf1, your right is taking 2 Q. Ukay. Aic yuu currently employed'?

3 <lo~~m everything we key, so it's impa•tant f'or a couple 3 A. Ves.

'~ ofleasons Ih~t t tx'ing this up. Verbal responses to ~ Q. And whe~•e are you employed'?

5 ~t~y (~tIF:till Uliti 1ti Oj)~)OSed It> It0t1((ing cll'SII:lIU17g YOU
I' S A. I'm SCIi-entplol'~d.

head so ~h~t the record is clear ai your response. ~ Q. All risht. i\oct arc you Self-employed as an

~ 1'FIP \uil'NESS: Got it. 7 individual, or do you hive a comp.iny or camp~nies?

8 MR. 13ARA'1'TA: Cool. Ancl then 1 k~~ow when 8 A. !have cotup;uiies.

~ we talk in norm~i convei:sation you undGrst.md whit my ~ Q. Okay. Whit are they'?

z0 queti~ion is UeForc 1 finish my sentence roost of the ~~ A. Um, re:it est:ttc companies, restm~r~uile.

11 time, Uut in this case Pm going to ask you to let me ~ ~ Q. Iti your selY-employment pretty much in the rc~bn of

i ~ finish my question, end Bien iii /urn 19l let you ~ ~ restaurants end reel estt~te cun'q~~nieti!

i 3 finish your answer so the record Duct the b•~nscript is i 3 A. Yes.

x ~ elem~, okay? 1A Q. Do you delve into other mess for income?

is '1'I IE W17'NL•:SS: Got it. ~5 A. 1 13irve in the past, yes.

t ~ SIR. BARATTA: If you don't understtmd ~6 Q. As we9•e here ctn'rently is it just restlw•ents and

~~ anything that I'm xflying, let me know and PII be 17 real estate inveslmentti?

i" happy In rephrase the question until we commiuiicate i e A. 12estnur~nts and resit esrnte. I clo some hard ma~ey

19 el'i'ectively. GaocP? 19 lenc)ing where 1 buy mm•tg:t;;es. 1'ou Ienoiv, buy

zo 'fhlE WI'i'NGSS: Good. 20 mortgages.

21 V1 R. [3ARAT'fr\: Good, Okay, 21 Q. Okay. A►I right, But that's generailly those three

? 2 GXAMINA"1~ION z~ Ihings are the nafiu~e of --

'3 BY Mlt. IiARA"fl'A: 23 A. Yes.

7 'a Q. Stage yoin~ tidl name for the reco~~d, please. 74 Q. --how you earn your money'?

ty A. I~G'st unme is Jint, Isist name S:igc, S-A-G-~. 25 A. Yes.

k'age 6 Page 8

A Q. Whit is your full nnmel ~ Q. Okti~y. And one of those comp~mies, as I understenc{ it.

z A. Yly 1e6a1 nnim is Jrtm~l, J•A-M-A-1.. ? is ctiilkd Sabe's hrve~lmcnt Grtwp, I.1.C"7

3 (?. .11171i1~ Sfl~C~ ~ t~.. Xl`S.

~~ A: ves. ^ 0. is u,ta a so~c me»,ba~ 1.l_cl

5 Q. Your a~dclress'? ~ A. Yes.

5 A. 10 (:np~•i l,:inc, llesu•born Heights, Micl~igsu~, 43127. ~ Q. Okiry. I•lo~v many cmployccx are in thou 1.1.C'?

~ Q. Your date of big th? ~ A. Noiec.

B A, S-:S-G2. « Q. 4Vheu was it 4i»~mcd, do you recall'?

~ Q. DiJ you eriidunie il~om high school'? g A. ~ don't ~•ccnll.

:l o r1. Yes. ~ o Q. More IhUn ten ycaiy n~ci?

~A z Q. Which high school'? ~ a A. Ycs. 1'ni not sure, to be I~onesl with you.

1z r\. I~ordSO~~. ~~~ U. nkny. "Ih1t'51inc. 'fhal'~t~PaiPtmS~vcY.

13 (2. ~OC~ tvltFll Y(:fIP~) ~ S l~.. ~~C:131.

A ~~ A. 1980. ~ •~ Q. "1~hnt:s ann~l~er growi4 role. If'vou know someihincS,

i y Q. Alicr high school did you h~vc any subsequent ~ ~ t;rcai -.
1 6 ed~ication~ to 1'es,

~ 7 i~. ~~h`S. ~ '

nA.
". -- ~)lll 11 }'l1U (~t111 i. IU~I Il'~I lllt' I~1:11 1'c~ll l~Ull~f ~:IIU~~•

~ " ,•1. t1 cUuplc yc~irti ofcollege :it ttenty ~ot'd. ~' r1. 1'estb. Originally or gi~•ncd evi~ry~hing under Otte I.I,C'~

~ ~ Q. l~Il)' (I~E:1'l'l IfVlll lI1Cl.l•) .. II II(I Ill l'71 I fYA ll! i(1 S:1\' :l I)011l ~Cl'Cil~ Ct~Il1, tCll \'C i11'.l'

z .i ~~. ~o. ' ~ :,go "c ,» ~i~~n~a . rcr,•u~c»g nrou»d ;,nd „•c» ~o~~d

o?- Q. Oknv. Oihcr Ihan the couple cif years al t leiuy Ford. — cverythiug io dil'I'crcni I.1.C's.

::~ 7 . ~n;~ other educNiai? .... Q. 1'uu fullo~val vcnn• lanycr's advice?

~- ~ r\. $omr pilot lessons bCrC ,lad Illcrc, but fhal'ti il. - - .\. Oi~, ~•cs.

%'- S Q. ;\ny ccrlilicati~ns'~ Q. Good.

'I_ (I'ages to 8 )
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James Sage

March 6, ?_O:l"/

PayE 9
gage 1.7.

A !~. /~1If~ :ll'COIIII~fII)f~S.
~< <0177~)7111y, flll)Og1~SI OI~IE:1'S, ~~O1' it f.l~~ (dill Ul'CUI'fC(~ il

l

Z Q. /end accountant's right. ~\nd more lax returns to tile.
the p{~i2ti on PcUru~~y 21st, 201A. You genernily

3 r\. YcS.
3 ~i~roiliai' with the IH~uSUi[7

~̀ Q. Yes. Yes.
`~ A. Um, 1 I~e~ied abort it recrnily --

5 So you don't rectill if Sn~e's lnvesunent ~ Q. Okay.

~ C'iroup is pore a~ yetis thin ten years ol<I, but do yuu h r~. -- from you, actunUy.

f rec,jll as of?.0 l4 whether or not Ihat compnny was ~ Q. Okay. We nolieed yow' de~~osi~i~m today iluce~t tecum
,

R farmed? ~ which means to bring some doauneuts with you. Su this

~ A. Xes.
~ question may be more appr<~priete foe yom• counsel, but

0 Q. It was? 1 U 15n gc~in~ to .isk you enyw.ry. I t~ske<I you ro ~»•odueu

t 1 p. ]t was, nL-huh. 11 today tiny rind t~l! snow removal and deicing couUtictS

12 Q. Okny. What holdings, ~s of'2014, did the LLC have
? 1~ in ~fiecr tin• the premises located at 250111 Grfuiot

1~ A. .lust tbrit btllldiDg.
A3 li>r the month of FcUrutlry 2~IA. qo you hflve tmy

7 -0 Q- Just that building, or just that -- um, I'm going to
i~ documents in respunse to tliaCl

1 ~ sny sb~ip mill or plaza, for lack of a better Tenn?
~ 5 A. Nu. ~o, I don't.

~~ 6 A. Tl~e whole st~'ip m~U.
i ~ Q. Oktty. Is them a reason why you elon't'I

~ ~ Q. Okay. Now, in the sU'ip mill, IePs break i~ down a
~~ ~ A. 1 ,dust clon'1 kCe~> receipts; dm~'t !<cep clocumenfx.

a d little bit, if we could. First we're talking about
a B me,~n some of'theni l do sciui in, but --

i~ 25001 Gr~tiot Avenue in Enstpointel
i~ Q. Well, these o-u•e--

2o A. Ves. '~ r1. ~Vc don't -- you wanted to kuo~v iti reg;u'ds lo'i'~~CJ, I

Z'i Q. AU rigiri. Consists of, genernUy spe~kin~;, ~ parkinb+
2 ~ believe?

a.z lot end ate Uuilding? ~? Q. Well, l asswne that T&J is the snpw ir~noval conh-a~tw•

2 ~ r1, No, it consists of s parking lot -- ~vdl, 2500 -- we
~~ fUY lllkll ~)I82i1 ill lI1C Iill)L N'l:S'E INIICIII~ flI)Out'?

?~ bnve:t fetiv hdc)resses there. 25001 Grsufot is tpc
74 r1. Ycs.

z~ lli~uitri's, anJ tbea~ next to it we I~nve ~ b:~ir s~ilon, a
25 Q. An<t 1 don't know ifthere is ti ~vriuen conu'act

Page ].0 Page 12

~ p3xz» place, but U~ose addresses are all'1'en Mile --
1 between Sage'.s nud 7'&J, or if there is an oral

2 Q. Ok:ty. ' agreement?

3 A. ^- S0.
3 t1.. Tt'3 :A1 OYs11 fl~rCC)11C71f. ~~~liCre~S 110 COnft~acf.

-0 Q. Antl m•e those ~dditia~al places in fl sep~rnte
~ Q. Okay. A(I right. And so the oral ~gi•ee~nent with 1'8.1

buiidi~ig7
~ would be regarding snow removal, as weU as any

~ A. '1'Ley're :~ttac)~ect.
6 deicing or selling services?

'~ Q, They're att~checi?
~ MR. GAT3EL: And lei me object m the Term

~ A. One sane building, same parcel.
a removal. I know iPs a term of art, we aA use it,

~ Q. So how mmiy tenants, if the pla¢a was 1i~lly occupie
d, ~ bw object ro form end I'owid~tion. 1 tUink it's snow

'A~ would you hive there? ~ ~~ maintenance, but you may go ahead,

~ ~ A, .About ten.
~'- MR. CiAR~1'["I~A: 1~Vell, we can use that term --

1 z Q. Okay. So diere:e the restc~ur~nt and ~pproxi~nmely
~ z NIR. GA1313L: "Chat --

:~ 3 nine other 6u5i1tCsses there ~
~ ~ NIR. [iARnTTn: -- if you're more comforl~Ule

7 ~ E~,. ~}(~g.
3 '~ WIII1 lllitl.

15 Q. And do yoti recall bo~v long youve owned that plaza
a 5 Mlt. G~ibeL• Correct, I just do~i 1 like the

far?
~ e word removal hec:~use --

t ~ A. 1 bought that in 1997.
a' MR. i3ARA.i l"A: 'Cuz ti's n ~~erb?

a H Q. Okay. And just su II~e record's clear, we're talking
t t~ vi R. Gebel: Nn, because it's impossible ~u

~ ~ about Sajo's Plaza in G~sq~oinle'?
1 ̀ ' remove --

~~ f~. a~~s. 
~ ..~ ~~iz. [i~~iin~rra: tin ~i,~ ~,~~y.>

i Q. Okay. This particular t_l.C, Sage s inve.unent Crou
p. i :: ~ N1R. G~ibei: -- snow, therefore 15n

~' iloesn'I have any other properties or asses? ; -. oGjeciing, io form and fuundmion. Please go alicad and

3 t1. Flo.
;uk hint what the n.iturcand extend n~'ii is.

'~~ Q. t111 right WCre here to i lk about Iod~,y p~•~~»o~•~iy ,, .. , i3Y v~it. ~,~an~ri'n:

"~ I~wsuil ~h~t Donna Livings has IiteJ aigains~ yotn s
i

.... Q. All right. So the Snuiv ~ain~en~nc;c Conirac:t that you

3 (['ages 9 to 7.2 )

C:a.r.r..o:l.] Court_ R~~~:>orl~i.nc~ ~lizrl V.i.deo
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~ d

t~ ~

f—+

O ,._,,

N ~'
o N

~ J
o~ N
W ~
N ~
Q J

~l -P

'b N

~'d

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000650a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



James Sage

March 6, 2U1'7

~~.a C~ C .1..3
l~ 1 C~ C ~ J

~ hove with T C.i is oral? 1 "I'1-IT:i 1VITN~SS: This is spying iha~ we said

rL. Ycs. '- lh~t'1'cl':,I is no[ responsible, t)1' is respunsiUic?

Q. r\ny st7lting cn Deicing is dune by "f ~.t ~o shot plu'rtt iix 3 I3Y MR, BARAT"1'A:

^ ol'2UItl? '~ Q. ̀ Phis is ~ document th;~t ye>ur lawyers ailed saying th~~

'' A. Xes. ~ T&7 is either wholly or p~rli~tlly respunsible for the

~> Q. Are fhe~'e any ocher incic~~cndcnt egnu•acioiti ~vh~~ ~uight ~ incideut in question. And the incident in question

~~ be raepaisibic liar sno v ~utiinten.incc ~~r deicing ~t ~ involves Donna Livings.

's Snjo'~ Plar..a in Februm•y of 201 A'T o A. 01c~y.

~ A. ivot that ]brave hired, but it is the ~e~u~nts' ~ Q. All right. So a couple ofqucslions on that document

~. o responsibUity [o tnl<c care of thr sno+v and U~c icing 1 o there.

~ ~ ~i»d cleaning. 7'\J only aloes Uic butte oi' it. 13n1 iia 1 l It indicates in the dociunent that (here i5

~' ti11 their lenses Ihcy're responsibkc ro tike csire of 1 ~ an ngreau~ent beriveen T&J end Sabi s; and when 1 soy

l~ tDe icing, they're responsible ro inke core of Use ~ 3 S~};e's --

~'~ snmr, fhess~lting. Su it's slated iu alt tJ~eir 1~ A, Tuvest~nent Gx•onp.

~'~ 1c~ses. i s Q. -- Yoii ~mderst~nd that I'm talking ~botit --

1 G (~. And we'Ii ge! to that in ti little biL '2 6 A. Uh-)mh.

.~ ~ A. ~1nJ the reason » ~e <to Uiri t — can i keep going? 1~ Q. -- your compmiy thnt'ti the de}'endmu here? i

.tn Q. IFy~~u'dlike. is rl. Ycs.

19 A. Sill'C TIIC 1'C;150H WC (10 Ulilt 15 I Cannot Itnvc ~i A~ Q. So you,jttst indicated Ib~t this wfls ~n oral agreement

~'~ co~upnny -- eve do -- gee usc'1'&.1 L~ntlscnping, or T&J 20 chat you had with "f&J versus a written conk act?

'1 Snow Ttetnov~) or Snow ploivin~;, w6atevcr you iv:u~t to z ~ A. Correck.

l' call it, to get the bulk of it ou[ of Ihcrc, 13nt ?? Q. All right. So my question now is, when did you --

"<~ IcPs say 1C SIlO~VS ilf Z:OO O~C)OCI( 111 1}1C I7)OI'i7~116T~ illl(I 2 ~ rirst of ill, wes there ever a written j

?`~ the» 3:30, 4:00 o'clock in the morni~i~ yut~ staetetl ~ ~ conu•net for snow m~iutenance?

?5 getting more snow, yuu luio~v, theyh•e not go6~g ro go ' ~ A. No.

Pale X9 Page 16

~ back tl~ere on tLe hour and jest clean it np. "Phere's ~ Q. When clad the Drat agreement commence lxywcen 1'Sr.l i~i~d

z nhv~ys snow is constaptly goh~g to come down, so eve •• Sage's regarding snow mnintenmice at Sajo's C'ltua?

3 leave tb~t i~p to t1~e teiti:iut. taut the annjority of ibc 3 A. 4Vebc been friends t'or ~Aout 25, 28 yclrs.

~ snJt end snow ivc tatcc c>ire o1', but it's not oar `~ Q. 4VhU's we?

5 responsibility. ' A. M~ quid tLc bcutlemnn tl~nt ownsTSiJ I,~n4scnpc.

6 Q. Ukay. ~ Q. I~lis name'?

~ A. Ado it to m:ikc sm•c ths~t the ten:uits .ire doin;; their '
A. '1'um Cau•tmmgno.

e respmisibility, ri~crrfore, ~vh:iNs tivhy ~t~e bill them. s' Q. Okay. i thongh~ it was Dave, but Ui~t:ti tme,

~ Q. Okay. 'P~ke 1 {ook, if you woidtl, Mr. Stage, nt exhibit i\. Could be one ul'thc partners.

to ~lupibe~- L Dc~ you recognize this document'? ~ n Q. Go ahead.

11 Alter you've haJ t~ chance to reed il, let t 1 A. but in every f~rupet'IY that l n~t~n the~~ maintain, ttiep

12 me know. ~ ~ service it, they dean the snug, they eat the bass,

13 ~. Olt.iy. ~ :~ they s~k, Uuy I'crtilire.

1~ Q. You tn~ishcd re:~Jin~e il'? }:~ Q. So il'you lead to cstinr.~tc ho~~~ lone Uiis oral

~ 5 ~1. Pretty much, .yes. ~'• agreement's been in pl~~cc, and yiiu is right, it o~¢~s to

1G Q. pII ribhL Su ('m assinnin~, ihnt you provided this "-' fom, buw~~;n TR~J emd St~g~s, you ~oould snY --

17 inlormtdion io V~>ur ~IlorneY, ~+~hol's essentially Ute A. 'llveuty-fiti~e rears, ZS ye;u•s.

~ U fncrtia~ prediruc for nhtit's conjoined in hixhii~il I'? ~" Q. Okay. What arc ihcspccific tnm~, or,vh„t were ~hc

~ ̀ ~ is ghat your dtm~~hter'> specific terms as e~i'2014 re~ardin:; snu4v nmin~enancc

20 ~~. n~. „~~ ~i~~~~~,~r
~1 V1R. Sl'1_Ii~~I R: I ~~ill ol~iect.jua~; wn, to - :t. \•Then it snows, thc~~ plo~r, +vDcn i~ nced.e silting, ihe~

7.2 tlll CCICIII IIIFiI l~~ti i7 Il'!',:ll IIUl:111171'`I11 VIII) 111 (I1C'
' ' Y11I1.

~~ COlI1:tiC O~ ~~llti ~il \Yl'll ll.
. .. Q. ~1 I~1F:Pl` ililY Illllllllllllll ilill(11i111 O~ ~Il()\V ~il~~ ~~l ill \\'l)ll~(~

~ ,~ VIIZ. 13AR~\'I"I:•~: Document speaks for itsell: u•i;`~cr't~l•.Psrespunsc'>

'̀ ~)~~18t N~ilYll~t 171y (~UCtili0~1.
-. A. IV O.

C..ir.rol.1. Co~a_~t Rc:.pert.i.ng end ~lidco

~~fi~>-n~>f~-?~~~

sm-~t
F-~-1

d m

~ ~

t~ ~

 ̀1

J
F--~
O h„~

N ~--~
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J J
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W O

N ''~

O ~
J ~

b̀ N

~i~

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000651a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



~7ames Sege
Max•ch 6, ?..01.7

~~ayF 17

--~._ _._ __~ 

Prige 7.y

t Q. V✓OII ~C~ l~lE (~L'l:lti1011 l<) ~)~QW Skl~O~ti ~~~(1"/..8 ~)C ~l`~f (p ~~~(1111 1 I~. ~)~(:1\'.

c;~~~~~»;~e~,~,, ~n•'r ~ ~, o~~ ~.v~,l~id Y~>~~ ~~,u ~~~e~ ,,~,~i ~~,~~a•~~~~ l Q. -- o-md you've « ild me thei T~l'•J is goinri out there.

Ana» ic> p~o~v> 3 P.,. assuming chars ~.~ursuam io a,c ;igrcon,cm a,ai you

A. Would 1>e up to TR.) to plow, buf ~;enernily li' eve ;;et :i 4 hnvc: with T~C1, correct'?

bnlf inch or n ver~~ light coating ol'sno~v they do not S ~\. Yes, eve ju51 f.illced :bout i1.

;s egme out ~uxl plow, i~'S nothi»~ tl)ei~e to j)lOw. 13t1f H Q. Okay. So you also now arC iitta•n~ingling a len:mi's

w)~en Ihere's ret~sw~ for thee» to bo plow, they do go ~ purporlc<I resp~>nsibilitY to urtinlsiin the lol in

out tlicrc and p10~~'. 13ut Ihen, lilee 1 slid, it'S tBe a rcgredti to sn~~w, tmd I'm nol sure ho~a~ Ihtll cor~~clntex

.. tenants' responsibility ro -- ~ or intertwines wide the oral .~grccmc:N shot you h7vc

i c ~. Vo. Ni>. No. 1 dart ~v~uu Io tfilk about temmts. :~o with'1'ScJ.

r ~ Yoti re oulsiele the scope oFmy c~u~5[ion. 4Ve'il get to A~ A. '1'&J is s~q>posed to come out .ind pio~~~, ;is 1 stated, at

t:: the icnnms in ti couple otlninules. 12 3:00 o'clndc in the morning you get three inchCs oi'

l :t So it was ~q~ IttT~4cJ's disaredon to plow? x 3 snow, okay? X3fii Open once ~lic parking lol is ploi~~ed,

i\. Corcett. ~~ it's also the teuants'_res~>onsibility to roninhtin it

~ ~ Q. You mentioned, though, ~hsi if ~herc wtis a mim>r 15 tBrougNout the dny. Anti i'vc gollcn ivany c;~lls

~ ~ amount oFsnowlitll lhti~t they wouldn't neccssnrily come x 6 tbrou~;hout the clay asking if Fve eon get it plowed

~ '~ out, is thnt ~~lso carecl'I 1 ~ o-ig~in if eve get snot{iei• inch or t~vo inches or

~" A. Jt's very mh~or,,ycs. i$ tlirec inches, or whatever tDe cstse tn(gbt be. taut it's

~ !~ Q. And vciy minor woulJ be, 1 (IlI11I( yOq 5t11(I QBUtiI it I11IP 19 u~~ --ft's the ten;mts' responsibility to take core

„~~ inch or le,s? ~~ ol'. '171e rensun 1 hir~cl 9'c~iJ's, In m}iltc sure Utflt it's

:̀.~ A. Qu~u•tce inch. 2.t being taken cnrc of, iNs bcin~ plo~vetl, it's being

... Q. Okzry. Cua~ing, a smolt cotrting'> 2~ spited :is needed.

..- A. YcnL, a small cooling, crusting. 2~ Q. So when TS J sloes ~hnt fii~t plow aflea yow

=~ Q. Other ihtm th~~~, Yourorol agreement ~vitliTlS~J is that 2`~ liypotheticat ihrce inch snowiidl, is tliai something

~'~ if iPs Futylhing over n minor timotuit oFsnUw, it's'f&J 2' that yqu pay 1'or, yom• egmpsmy ~mys 1tn'?

Page 1II Pale 20

.t ~vho ht~s the res~~onsibility Ict coiiie noel plow the lot, i A. Yes. 'fl~erel'm•e, Aut then it's dish•ibuled bncl< ro tl~e

:: l'UYI'CCtJ = ICIIfUl~S.

s A. Correct. 3 Q. PrV •eta wida~ CA\4, C-A-~I?

~~ Q. All right. Su ~vhal .iUout deicing or salting the lot, a A. Under CAIYI ehnrges. Sot again --

5 Iti lllill i)ISO ll~) l(7 T~,J~,l' (ItSCfCl1 UI1 T 3 Q. ~O 1~1C llI1f1I1tS "

f: F~. ~~CS. ~ ~i0 fl~1Ct1(~, ~ (~Olt~l Wfllll (<1 l:Ul yl)U O~~f.

- Q. Okay. ~ ,\. 13w again, [o --they clo get hilted Ibr Uie G\l1's from

- /\. If~S 11N 10 [I)C IC11:U1f3. II~S lIOt 11)1 (O l~)C ~CASU)IS~ - ~~ ~~tJ a11f~ CVM'~'OI1C CISC :15 yU1t1' I)1)I SfNIC5 lI1 M'C.

it's tlic ten:mts' res~~onsibility uudc~• their terms of Q. 'They gel Uilkd Isom 7'~ 1, or from you?

c~ the Ieasc. \•Vh~t.1~c Jo is Svc cto tlic ~~arlafz~g lots, you a" A. No, Ihcy get billed IYom mc. l gM billed from 7 ~C.).

:~ : I:nn~v, nee du sdt them, Svc do plory tl~em, but it's the i' Q. Rig>ht.

~ ` tennu~s' I'C.S~)OI151UjIIfl'. N~c do it to mnfcc sure it ~~' r\. 13ut pit the s~in~c time, lil<c I s;~icl, N's their

:. does gM douc, but as i stsued e;u~licr, iFit nceds to
1 resi~onsibility to mnini~in it tluroughonl ~I~c c ;~,Y.

get done over timtl over again ft'S the tenants' 1 ̀ I Q. \Nhen you stty m~iinioin il, arc you i;dkiny t~boul llle

~ ~,~>o~~s;ua~~y. ~ ~ sidew~dk~ or the p;~rking loci?

Q. I'm not clear on yow• answc~• al all. ' % A. i~:verytiii~rg ~u•ounct their IS~iildG~ti.

A. qka~~. lVe ptou• it --assuming ire get a snuivi'}III, ol<}»'. Q. Okay.

lilcc I s;iid earlier, i~ sno~rs sir 2:00 o'clock, 1:00 ~ ~ A. U's staled cic~rl}• in tlic l..c:isc.

o'cloci: hi the morning, Svc gci Ihrcc tactics of sno~r. O. Nine, are ihcY obli,;mcd to usr l C.I. the icnunis'?

.I'SJ goes out there nnrl cic.~ns it :UI u~>. :1. V~>.

Q. i\nd 1 ~voni w stop you right there. (1. In panicul;u, Grand Dimiiri x'?

;1. OI~;,~'. ,\. 7'hcy cnuld use ;u,yw,e Wcy ,e;,n~ io, thc~ .ius~ have to

Q. Oktiy'.' And I don'I ~~~ant to cu7 you oil': hul I w:m1 to nutil\~ us,1°ou i<nuw, ;is Ion„ ns Ihcr tai:c core o(il.

i~~~.~ti ~~ d~>~~n ,~ r~d~ b~~. ~~. way ~i~, ~i,~~- i„~.,~ ~~,,,oury..~,~~ ~ru,~,,.~~ ~~,~,~,~,~ci>i~
s~, your„~ ,~.,~~~„«i ;~ u,~~<i ~„~i, .»~>.~-r.,ii - r~,~ ~»,~~~,~~~,;~~~~~>

Ca~_ro1J. Co:.~rt. Et~~>ox:t:iriq and Vi.dc>o
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James Sage

Ma.rc;h 6, 207.7

Page 7'1. Page 23

~ A. 7'bev'rc revponsible -- so ~~~c don't h,ive'1' C.1 get tlpuble i1. t inx~~ect -- i inspect sis ncedeJ. 1 Aon't go there to

- billed hvice 1'or [n~o Compsnties. mike s~n•c -- I have muNiple propei'lics, so 1 don'1 „u

.~ Q. C3ut you ~coulcln't get double billed, ro each pivperty -- ] go there ro ui~lee sure it gets

'~ A. I9u going to gel billed Yrom'P CJ from cles~ring Ihcir ~ pla~j•ed, it gels cleauc<I, yes.

.~ p;u•leing lut Q. Ou y<>u bo there bci'mc it gets pluwcd?

~ Q. (tight. ~~ r\. No.

~~ A. ~1nt1 they're nlso -- they're not going to pay me bnck ~ Q. So you go there:iiler u~ sec tlifu TC~eJ dicl plow?

imdcr the prp rntn shnre becnuse they took ctu•c nl' it. A. 1 do n drive tbrougD, and I hitve te~i,~nls II~sU ~wtil'y

" Q. 13ut you're goi~ig Ill get paid back tirr the Uill that `•' me N' it does not ~;e[ plu~ved,

~ ~) '1'cCJ sends you by the ten~inls. ? t) Q. Right, 13ut the anssvei• to my specific question, yi~u

I i A. KJ' you ;u•e a tennnt ivoul<i yuu do that? ~ i doff t go io Snjo's Pl.iza Uefa•c to make tm inspection

~.=' Q. No. No. No. i ~ for the purpose of detcnnining whether T&J should come

A3 i~. li'you were llimit~•i's world you Ict me will you, end ~:j out o~• not?

~ ~ry then yon clepu the parttin6 lut, as ~vcil? i n r\. Absolately not.

~ ~ Q. You can't risk me qusstioii~, but the flnswcr is no. a 5 Q. '1'huPs correct?

1G A. UI<ny. Wcli, ihn jns~ givii~~; yon .t IlYj101hcticnl l)el'C. ! ~ r\..Correct

Q. Well,1'~n trying to •- I'm just trying io figure it a'~ Q. F3ut you saiil yi>u do go bock tc~ the ~~ro~~erry to look

1~t i,~~t. ~'3 tmtl sce,vhat ty~x: of'a plow'!'~~cJ diet?

1" ~~, 19n Dying ro m~swer yow• question. ~? A. Uccasioually.

;'U Q. 'I'ScJ comes out the first time in yu~ir sno4vt:~11 -- in '~% Q. Ocaision~illy'?

=1 yoia• snotivtnll ~x~m~~le ~nJ they plow the lot. ~'•~ t\. Occnsioually. 1 do a drive thrmig6 --not

~'• A. Olcny. '~' specil'icnlly on tine sno~vpiow, but i do 1i drive

-'3 Q. Now you said it~S ll~) tl) t{IC lC0El0lti 10 D701111f1111 II U1C -' tturough, check 1'or potholes. 1 flu K drive tin•ot~gl~,

~:,t rest of the dt~y'? ~:'~ ~nail:c sm•c [be teun~its sire keeping up ~v1tL H~cir

~'~ ' A. pkny. -•~ nmintem~nce. I do ~ iA•ive throu~L, m:~lee sure there's

t

s
a
:,
t;
.i

~3
~~

to
.~5
7^

Page 22

Q. So they could use amy contrncl~r They weiu~ aita~ that.

right?
A. Absolutely.
Q. They're guinb to get UiUcJ for "I'&J coming on the

property by you --

n. Yes.
Q. -- midcr CAM'?

A. Corrcel.

Q. Okay. Arc the Icnamts alio~vcd io coil T~FJ ~o come out

additional ~imes7

A. They havc9'SeJ's number, y'es.

Q. An (hey permitted to do sci?

A. Ycs. And again, to ansu~cr yo n• question fi•om cnrlicr,

~rhen "f~CJ plows at 3:00 o'docic iu the morninb, they

lenve~ il' it ue~ds io ~;et plowed ~i~nin they contncf

them to get it done. I3ur iicither m~•scll', uor'I'S:J

~vnidd be ~~n the part:in;; lot, ro sec hqw 1)ic p:n Icing

lot looks the rest of Ibc dsiv ,fifer it bets ploircd.

Q. You don't inspcci Snjii ti Plaza, Pm ~issuming, based on

ygin' ons~vcr. Do you Irmo ihal up Ic~'fS I's

cliscrclion?

.1. As far as snorvl'all'?

Q. As 1i~r.is checking the lot, inspeciin}t ~hc loi ~n scr,

~vhrthcr ur not the lot nl Snj<is Plar.~ ncecls ~i~ Uc

ploo~cd in Uic 1ir51 pl;icc.

k'age 29

i no gnrbage iu ibc back Uufldings. 13ut thnYs done

~vicelcly or bi~vicekly basis, or ~s necdetl if 1 get:t

pUunc rill.

'~ Q. Now. when T&J comes out the first lime in your ~xamplu

uFa three inch snowfall, (hat's pursuant t~~ the orsd

`̀  ;igre~menl that you hove, that if il'S m~y~hing inure

'~ than ,jus~ ai minor co~iting they neeJ to conic nut and

plow, correct'?

A. Cm•rcci.
i o O. ,q»d Shen i w;~sn't cic,ir on yow mis~ver ~s tar tie

'- ~ ssdtin~ the parking IoL is that nlsq iq~ to T~J'S

disc:reiion, or is tlini your discretion'?

. r\. No, it's up t~ "P&J's discretion.

~ " Q. Okay. Ned I evould s~seume, if you know, Ihnt salting

is nn aJdiii<mal chairtc?

..• A. ('.arrccl.
Q. end thru, a~nin, would be ~~nsscd on to the tentintti

duough C'i\M?

r\. C:orrecL
Q. r\II rigl~i. So i'iu goinr; in show you the dnewne~x

m:nkcd ;is I:xhibii 2. 11's tl~c s,une pleading as

1=.zhibii I, except this one involves Grind Dimiu•i's.

U. ;\nd aficr poii vc h;ul a chnncc Io look ~u ii, my lirs~

questing i~ I'in awswning you provided yo~v auorncys

A~

d
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James Sage:
Nla.rch 6, 2017

Page 25 ~ Page: 27

.~ wilh this inlin•metion rrg,:iriling Cnf~nd DimiU'i's? A. Uh-bnl~.

i\. Correct. - Q. .lust ~cil m~ generally. sir, ~vhnt those os i~cnme~us

3 Q. 1~OU g7Clll i(>I1F:tl C81'IICf lllflt tilt: Iltlli11115' 1'CS~)0175i1
)ility ~ WCrC.

tin• removing or mtiintaining snow and <Icicing is the ^ A. \l~cll, 1 bought tHc lrofiding t1•om, um, T3oul<is,

S Icnanls' respoosihility purs~~;~ni to Ihcir Ictius. ~ Q. 13ouki5, ihnt ~w~s il.

5 A. It's ~xu•su:mt to (heir leases to matintain tl~e pro~>crly ~ A. 13o~dcis. rind Use Lcasc vas -- 1 bclfeve it ~vsis bct~vicn

~ 1'or the icing. Au<l 1 could ~>ull rile t,esise out and ~7 13onieis nud --

~ point it out' to you. Y believe it's water Repairs and Y Q. Clr:md Riviera

~ R7.iinten;ince. `~ A. Grand Riviers~ ~t the time.

A~ Q. ~~Otil' ~lttOi'i1Cy IIf13 (1~1'lilC~y 1~01'lYi1PC~Y:(~ Illl) C0~>ICS Ot~ l (1 Q. /~Il(~ ~4~1D iti Cil'illl(~ ~ZIVI4`I'S1'~

A~ LRfl5Qti, buy -- tmd I caul tihow 16em ~o yc>u <ntd 4vc ctut 11 A. Grand 12ivicrs~ used to Ue -.. God, you'~•e melting me

12 mirk them. i" diinlc no~v.

A 3 A. Okny. 13 Q. t kpow. You tn;ide m~ chink.

~ Q Q. ➢ut I wnnl to tell you in :idvt~nce, than they etppcac to 1'~ A. ]t ivns ~ couple o1' yuung men thnt rnn Qu restaur:mt

15 b~ve; Uecn expired over tc:n yetns agV. SO if'you have t:~ the~'e~ they hid the Lesise with )3ouliis ever there.

~ 5 something more current that you rin Set iin• me, that ~ r Q. Question. Wes anyone from Gr~nel Rivicrn either l~om nr

~7 WOIi ~(~ ~)C liVPCiI[, (ll~l@i1VItiC \41~~~ Ill fil'k MIS illl(~ f~l)
~l r J011lil~ S~lkpll~:i1111~

I4 Ih~'o~igh this. ~~ A. 7'itcy -- tlicy I~ougltt the building-. Ihcy bou~;bt Ib~

1s A. That's theoriginnlLe;ise. i`•' restnm•nntfromAi~nitri's. llimih~i'scumeL~roxl

20 Q. ~Il right. '~ boubht it, mid glen they transferred it to Thal I'ur

~r s1. 'Phcy re:illy have no l.ense right nu~v. '1'liose hnve ~ 1 lDem. Tluy're the cm•renl o~viicis right nu~v.

22 been -- ~-- Q. All right. Let's finish up one thing to a tints.

2 3 Q. Okay. ~ a So the fissignmuus rellect that y~» ~ bought

2A t1. 7'hcy've I~ecn :~ month-to-month for quite some time. %~ the buiidino from Boukis.

zs Q. So does Grand Dimiu•i's have a Cerise? ?'' ~. Correct.

Page 26 Page 213

1 A. Xes. C:in 1 see if tl~aNs a cgi•rect o~ae? ~ Q. And essentially the leases were assigned to you or the

2 Q. Sure. I_et me get ti»s out for you. 2 company that you oHmecl which purchased the plaza.

3 V1R. T3ARA'1'l~A: Lel:s mark the whole diinb. 3 A. Correct.

'~ You want tBese atisignmenis? 9 Q. Th~Ps a general, good slatetnent about ~vliat the

5 BY MR. BARATTA: 5 ~ssi;~iments ore?

s Q. ~3efi~rc we go orf the record, whit are these ~ A. Yes.

~ ~ssignuients7 Are they.lust -- I mein I know .Timmy ~ Q. All right. So yon assume, then, the obiig~tions ns

~ Gillos is in there. 1Ie's been dead I'a'ten years. a landlordpnderihe Le~tie behveen nowyow:sell~and

~ A. 1~eah. `~ Grand Riviera. Does ib~i so~md preuy ~ccm~ne'?

1 U (?. Used to piny backgammon with him. x~ A. Correct.

1 i A. 7~'ep. 1 i Q. All might. Question. Wlicn did Cr~ncl Riviera --

1' Q. Pretty good player. ►~le was. 12 sb'ike that.

A 3 A. ]~~[(! 2S. GO(I 1'CS~ IUS SOgI. ~'IC 11'RS 8 ~00C~ hlly~ f00. 13 Wh~~l ~vns Grand itiviel'a's mme to the public

11 ~ (UI~f Ibc 1'CCUecI.) ~A~ flS a~l'eStfltuilnt?

,5 M~~atcr~nro~tincN~rzr~~c.~n~r~oN: 15 ,~. R~~~~r3~~s.
~ 6 I:>F:NO51'17(~NLXI-]113IT4. i~ Q. Okay.

~ + r3~~ Mtz. i3n~zn~`r~a: 1 ~ n. <~~:,~,<i ~z~~~e~~:,.
A ~ Q. Su 1 think ~ha~:ti I nhibit ~d in front of you, Mr. Sage, A~ Q. /end how long did Rivierst's Restatu'tim exist liar''

~ `-' and 1 don1 have a copy iii Front of mc, but 1 remember i~ until ~{,hay ycar'>

'~~ laulcin~ ai it "I'hc tn'.ti~ several p,i~!c looks to me 20 r1. You are ro;ikine me thini<.

;::t like they'rt: ~issignmentti of leau., and they're going ' ~ Q. If you don't knu~v, you doll i kno,~. I I'you c:nn !;ivc me

..- back, it 1 recall corrccUy, maybe io Iikc the tale . ~' a ballpark, n~ivc me a ballpmk.

'9Us. 7hcre was an 4-ddie l3i>~ili~s or (3oullos frus~. 's a\. 1 )u~oi~~ Uiroih•i's --

there ~v,~i Jsimcs (.iiflos in Iherr. 1 think your name %'~ 1 hs~re to t:~ke ILis.

'- - W:lti 117 i~lf:l'C ill ti0illc ~>01111. ~y (?. (.10 ~~1Cill~. ~ ~lill~: ~It1C.

7 ~P~()E'.S ~~i tp Ji~j

Cairo]. ]. Court Reperti~:ca Bind Video
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Janes S~ye

March 6, 2017

Page 29 k~age 3'.l

(Of'i'Qic record.) a Q. In ulha• wc» dti --

.. BAR. C3ARA'C7'A: Wu a>ok .t short l~rc:Uk a~td Z A. 1'll hm•e Iv check my ircorcts,

~vC're back Oil now. 3 Q. You dUn't htrvc a copy of a writ~cn I.caSc bchvicen

'~ L2l' MR. 13ARATl~A: '~ $age's tend Grand Uimih'i'ti?

. Q. You tvero thinking in yqur hct~d whin Ibc phi~ne rang huw 5 r\. Csm you dive me ~t I"etiv minutes? I entOtl loult Di my

- long Rivic:re Restatuant ~~ms oround For, err ~~-hell riiel ~ office.

they ci~osc k~ cx ist'? ~~ Q. Sure. we can.

t\. (believe Dimih~i's took over ;iDout ten years ado. ~ A. C:m eve hike :i quick lH•e~il<?

Q. And Uimiiri's is the Shkuuknni binthei:s't ~ Q. Sure, why not'1

u r1. No, pitnitri's origin~~II,Y ~wts Jinnny lliU~ilri, a ~ (Off the ~'cctb'd.)

> > Q. Okay. t~ N1R.4ARAT'fFl: I3ackon.

~" A. 1r could be GiTtos. It could I~uvc been Git'ros. 1 12 BY ~lli. Bi\ItA"I`I'A:

7 ~ believe 3t ~vsis Ciftos, nud thc~~ it ivas Jimmy gimitri, j 3 Q. S~> you mere going to go look, Mr. Sege, and you tivere

l ~ AI)(I IhCq tlfcy Ci1~ICO if U/nll~l'1~5~ fU1C1 81Cq C~1 CSC BUYS ~ ~~ ~OIIIs 10 SEC If~~I1C1'C IS i11419I1C11 LCi154 A~1'ECI1lMtI

1'~ took it 1'rum Them. ~-s bct~veen Sage's mid Grand Dimibi's.

1 ~> Q. Aq(i Ull`Il Wlll`Il SIIICOl1I:flill~S ~OOI( if OVL`Y If UCCAIflC Gl'illl(I 16 ~1. '1'I~cy'rc fs none.

~'1 Dimih i's? 17 Q. Ok.iy. Do you knt>~v if Grand Dimih~i's hired eny

:~ "' r1. YcS. ~ 8 Coltll'flClOf (P 1•CltlUt~L ti110\v OT (ICiCC Q1C ~)Pc'IDiSCS btl)8P

~" Q. So it went fiom Dimitri's io GrtmQ Dimitri'sl 19 th.m perhzips TS.1?

'̀~ A. Uiinitri's. 2U tl. No.

~ Q. Did you ever have t~ Lcose Ag~~ee;ment with (3rtinc! L1 Q. No, you di~u't know?

Dimiui's? 22 A. li 'o, 1 dmYt tutu~v.

! i\. Nu. T 3 Q_ Dq you know if Grtind Dimitri's ever amid "I'ScJ for snow

=n Q. So d~ey have nlwfrys been month-to-month? 2'~ maintenance seiviccs en• 4~ici3ig servicex tit the plaz:i

:':i A. 'TBcy'vc al~vi~ys kind oY Tollowed U~c tm•uts of this 25 independem of yoih• C:AM charges?

Y ~ Page 30 Page 32

. A l,ense. 1 A. No,1 don't.

Q. Rigli~. But they never signed ~ Lease;, correct? 2 Q. All PighL DU ypU k~lf)w Lvh ClhCi~ Gfalll(I DIIflIU'i~5 CVCI•

3 A. NO. 3 5(:! ~I)C lCl'lllti II)P til1QN I17NI01(:I15111Cc Uf (IU)Cigb ,l'l:l'41C17S

~ Q. That's c<>rrccC? ~ at Saijo's PI~1La with T~%.1?

i\. Cm'rect. I believe they tiigned ~~i nssiguinent~ ~ r1. Nu, l don't.

E• necepted em nssSgnment. ~ Q. I ht~ct 15ku1 yotu' .Itto1'ne:yS to produce; -- { ~vt~nt tp

~ (?. ~ <~IC~II~~ tiCl: 1{lfll 111 ~~1C{'E:. ~j y011 COU~(~ ~)Qlil~ 1~ OUP ~ 1'C~)1'@S~III II ~VklS it COIi~)IC 711g111I11 i1~4, ULI( i~ 1111~~/~

U l0 il7C, 11181 WOUICI 1)L F;1'C211. ~ IlitVl` l)CCIt .t S~1p1'{l`P (i IT1B ~)l`I'I UtI Iltillt lllfll, C011l~)I t'tL'`

~ A. Ob, thcrNs Jini Giftos. ~ copies of tuiy and tdl bills aind/or invoices for SnUw

a'~ Q. So you indic.itcd in yo n• Notice c>f \oil-pirty 1'autt, ar to and/or ice runnvsd at the subject premises. Your

A t yOt~Y iUt01'1)cy5 (licl, tllkll GPilI1cl ~)ililill'i'S 11.15 illl A ~ fCti~)t)DtiC. Qtl'011tlt VOUI' .IgO191P:y, Wits (hilt yl)U <IOII'l

i2 c>bligNion pw•suanl to ti ew•itten Let~se Aorcrmem. end 12 h:ivc:my respimsive Jocmncnis to this lime. And does

t3 ;achrilly eve'vc Ictnnect rodny, correct me if I'm wrong, 13 ih<u still remain u'uc.>

~ ~~ ~h.0 ihcrc is nn oral Lcasc Agreement, not a written'.> ~'~ A. Yes.

t5 NI R. ST1:1\GR: One mancnt. Pd like to t.5 (?. ]s there ainy rca~snn w-hy y~>u don9 keep any copies c>f

J 6 objetil IP I~euind.HiUn. ~I~hFil ctrl IS Il)~• fl ICgEII ~ ~ bills or inaoiCCS li)P SnU~v rcmvvel services at thi3

1 'i conclusion. ~ ~ pin~~i?

i ~ liY i\q R. RARA"f~f A: A8 n. I krep in~•uicrs 1'nr all m~~ pinr;ts, but ishen it comes

~ ° Q. Qkay. t don1 think it Jocs, but you c:m tb~s~vcr the 1" down to snow• rcmu~-ai and I:~ndscaping 1 ciun't'cur.

=~ I~UC~U011. =~ Sou Cli lilcti ~~•t' ~~1 ))il~ti. 5U41Cllgll'S 1tC (~OYt~~ hCf I71IIS.

~.~ ;\. "1'hcy've ;i)o~a~~s follu.ved the terms rind the cundi~ions ^: ~ like 1 sold, ur're friends, ~r•c do x tot of ~t~ings

.... qI I Ill' ()1'I (;I IiHI 1.C;15C SI11CC li)CV fOf1I< ~\'l'1'. ° ̀- fI1~CIIl I`I~. ~I ~I)CI'C ~5 IlU +;CI1 Ct'il I -- 1'UIl I(I1U11'~ Hl' CUI)7l`1 II)

J Q. Okay. And tbcn a ii>Ilow-up yucstion. I~id they sign '3 here, he Inns a houst~ ~~ccowil that we naive it 1'or him.

=''~ Ih~q I..casc you're rcicrring tn'? "~ Q. 1'r~h.

-' A. ~o, but ihci~ havr — I don't -- ==' :\. 1 do Things for hin~, ~'ou kno~~, ilul hix responsibilih~

Carroll Co~2xt FteFx~r.l.inc~ ~~ncl Vic1i-:o
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lames Sac~e~

March 6, 20J.7

i'agr• 33 Pack 3:i

1 is to talc dire of all my p~ropertics. 1 and s~ilinb, bU~ il'.S for the IbU~winb evinter, So Psi

Z Q. I ~Tet tl~~ il•iendsbip deal with you and Vh•. C'ar~m~tgnet, - like t~> actually get the correct time period. Su ih~l

~ I underslflnd lh,u, but 1 guess my question, it's 3 ivoulet be --the correct time period would be July lsi,

~ redly saV of ~ concern on your behalf at phis point. '~ 2Q 13 to June ;OtN, 7.014. Are yon f'oliowin~ me?

wonitl be whn~ if the scenario existeel wltcre one UI' A. Phis is --

6 your tennnis flt Snjos Plaza said 1 don't ~grce wish ~~ Q. "('his is for.luly lst, 2014 to Jtuic 30th, 2015.

~~ this, Mr. Sege, I don't think tl~~t you pnid :C iiumbe~~ '~ r~. Cura•ect. ilnd tl~c date oi'tiie bill is July 1st.

~ of dollmt for s~~ow ~'emovnl. e Q. The date oi'ihe iueidcnl we're I~Iking about is

~ A. ~Vbich ive do. ~ 2-21-1a.

t o Q. Whe~•e tivoulci you hive llie b~cku~> in order to spy to itic 1U A. Oh.

a 1 ten~nl, well, Mr. J~enmit, here ii is, here's a co~>y oi' ~ 1 Q. So iCs not, um, encanpn5sed in Otis le[teP.

z2 tfie bill, end then This is yoin- pro rata shnrc. You z2 A. Olt~iy.

13 Qou't consider that n good practice iu keep those, car 1 ~ Q. tt's --

~ 9 you've never hid that situtrcion before? ~'~ r~. ~Ve11, this iS --

~~ A. ~Ve haven't had tla:it sihuitio~x. 1 ~ Q. 11's five months late•. So maybe you can Zell me,

~6 Q. Okay. You don't have any employees personally who a ~ cluas This letter -.

17 would have removed ice w• snow fi'om Sajo's PI8'L'<I I)i1CIC A ~~ A. So would yot~ ifkc Hae o~ae prior to this?

la in februmy ol'2014, correct'? la Q. Yes.

1s A. No. x~ f\. Ye:1h. Do yap mind i4 eve trikc ~ bre;Uc, 1'll go get it

z0 Q. Correct? 20 fm• you right now?

21 A. No. Yes. z 1 Q. dot at aU. That woulei be brut. Think you.

72 Q. It reds tunny, Ih~Ps why 1 have to do Uint. ~~ ~\. Su yon need the oue from 2013 to 201A, rigbN?

23 MR. BARATTA: Dici you hive a copy of this, ~3 Mlt. STGiN[:R: Yes.

?n did you say? » MR. l~Al2ATTA: Correct. Thank you.

zs MR. STEINER:. Yenh,1 think I do. ~5 (Oftlhe eecord.)

Page 39 ['age 36

1 AX M12. }3ARt1TrA: ~ NIARKEIJ I~OR IDENTIFICATION:

2 Q. Yoin• ~dorneys going to show you a copy of what was = DEPOS1TlON CXFIIBIT 5,

3 mm•ked aS Exhibit 2 in Miss Livings' deposition. So s [3Y M R. L3ARA"CPA:

4 ifyou tike stook ntthe -- if you tike ~ look -- ~ Q. AU right. Mr. Sziye, you wei'ekintl enough to provide

xirst of ail, do you recognize this Ieuer'? •• us with this lencr nc~~v. It looks like this

6 A. Ycs. t~ encompasses the right period oi'time --the right

Q. Wharf is il? ~ period of'time firr your CAM chorges at Styn's Plaza.

e A. it's am invoice X send out to sill ibe tei~o-iuts. No, nn ~ Correct, this encon,p~is,cs thesnow rcnmval fa• the

g iuvoicc I se~ad out to Dimitri's as one of the tensuits- `' winter ol'2013 ;md'I4?

to Q. It appenis to me, from ~•eading this lever, thfit you ~" A. Correct.

i.t send this letter, or ~ similarly styled letter to t = Q. III right. Great.

x z pimib is twice per year'? - So it Ic~oks tike ~hc snow removal tu,d

Y 3 r1. IVo. - • salting eves about G,72S --

~n Q. Once pc:r year? ~ ~ i1. Correct.

t s A. Oa~ce per ye:rr. - Q. - f'or the year. 1'herc; ~vris s~~mc I~nvn culling. What

a s Q. Okay. Woidd you ream .i copy of ih~ lever that you • ~ is Gcna•;~I ~lainteneuce, that cs~tegory'? Wh~~i does ~h~u

~ ~~ sent Dimih'i's on July Ist, '1014'? cnci» npnss'>

~~ A. Yes, T Dave tli,it p:irticul.ir -- thnt ex.tct One. A. I'»rt<in{; tot as~N~all, r~~ol'ing rep,~irs, light fi~turc

i 3 Q. You do'? rnps,ir, light bulbs.

'~ r1. Xes. - Q. Okay. I I' I'm rcadni, Ihcsc i~eo lencrti curroclly, the

~:~ ~. All riglu. Nlaybc ~vNeii we take a break in a sliori 13xliibi~ Ninnber 5 antl'~I. I believe it is -- I'm cony:

2= while you could gel IFiai one. Exhibit 2 for Miss t.ivinss deposition and C;xhibit 5

-' t\. Xes. here iod~iy, ii looks to me like Dimih'i's pre-pays

zn Q. 13ecausc in looking ai this lever 1 sec. um. yon kno~~-. - .~buui'S I S:UOq.00 per year f<>r mainicnun~c'!

the expenses. fa• cxaunplc, ilcmiz~d I'ur snow removal :~. 'I'b:u's their C:i\iv] ch;n ges, proportiomi~c sb;n•e of ibc

9 ~ I'a<~c~s 33 to 36)

C~~rr~>.I..l. Ccur.0 Rc.~t>c~~t.S.rc~ ~~rici V:i_deo
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James Sage

March 6, 7017

_^ ~>ay~, ~ 7 ~ Pige 39

~ (; /~n'1 l'~I:11'~CS. ~~ r)(1 y011 ~(IION~ 1j'~lill 1~1 C1$F; tit11)(~ X01'')

.. Q. wctl, no, ~ ~,39o.sz .s ~hci~• sh.irc. corrccr, ~ ~a. No, I don'c.

> A. Correa. 't'bey prepaiid R15,IIOO.OU. =~ Q. 1Vh11 about sno~a~ Mowing, after that it s~iys P.P. 7s

~' Q. So tivhen do tluy prepay ghat? '~ 1h~t per push, a~ something, il'you kno~~,?
> A. \Vllh munthiy rcni. 5 A. I'm sisswniai~ iNS pct• push, yes.
r> Q. All right. Su yuu divide I5,0Oq by twelac, and these 6 Q. OI' per plotiv'?
'~ in adJition io the rent Ihcy pay, ihcy poy Eliot ass mi ~ A. Or per plo~v~ ye~l~.

c~,iin,ineJ CAM chm~gc> d Q. Undernentli it says, "Boll by request only by ulai.i

'̀ r1. Cm~rcct. ~ owner." That'ti hand~w~iUen. Do you see that?
7 0 Q. ~~C)11 ~1POVI(~C l~ll:ili 4V11~1 I~)t: i1Clliil~ C~1t1Y~15 OI1CC` it yCill'~ ~.~ ~,. ~~fS.

x t ii'ihcre's ti rciuncl, you pay ~hcm back some money; it' r ~ Q. Is thlt your handwriting?
1-' there's m~ overn~,c, they o~ve you soiue money'1 12 ~1. Nope.

i:3 A. Correct. 13 Q. Igo you know who write ghat?

~ ~~ U. o~;.~y. Ana o~ain, crF~~,d rx»,~m~~~ d~.,,~c ~1~<<~~~e~, ~ ~ A. No, X aon~r.
~:> you do'l a~ Q. Ao you recognize tli~t handivriiin~?
16 A. Correct. 16 r~.. N0, X c2o11't.

x ~ Q. I want to show you ~vh<n's been u,.~rked as kxhibit 7. 1 ~ Q. Do you kno4v whether. rn• not th~i is :~ -- su•ike ih~t.

t j tmd I doss t know il'y~~u rccogniz.~ that documem, or ii' ~ e Acerndin(; to your testimony, that doesn't

19 you -- if ~h<u looks fsimitiar toyou nt :III? 19 reflect the ~rr~ngement you hacl with T&1 as of

'~ r1. Yes, ~httNs T C,I's Suo~v Schedule, or ~i•ben they do plow ~ o TcbrutUy of 2U 14, correct?
;:1 and d,cy don's plow, 21 A. "This dociunent?
_.. Q. Okay. Are Ihesc the Jncmncnts ghat you 1'requuiUy 22 Q. No, where it says, "S~It by request only by plaza

=+ don's retain or xn~~? ~~ owner." You testified earlier thae it eves up ro'I'C.!

~' A. 1 dm~'t get tlmsc. 2 ~ to determine whether or not to sell.
~'~ Q. Oh, f~ut yc~ti've seen t4is before'> 25 A. C`ol't•eCt.

Wage 38 Fage 90

i r1. I've seen it bet'orc, yes. ~~ Q. Sv it'S not up to ye>u, iCs up to T&)?

7 Q. fill right. So i~'you dD~Yt get them, whc:rc; ilo yot~ Sc~c; ' r~. Corl'ect.

them beft~rCl 1 Q. Other thtm flny pe~>ple ove3• ttt'f.4c,l L.mJsctiping Ih~u you

'~ r\. Occnsion~illY, You l:non~, f wilt question something tbnt ^ hii+~ ~o perform sn~~w mnintennnce: enul deicin6

s he's chording me nbnu! rinJ they'll Ui-ing this ouL 5 ttctivitics, find Pm ttdki~ta about the winter of 2DIn,

e I'i~c seen i 1 bcl'orc. b w:~s there anyone else wlio wus sup~~osud to ins~~ect the

~ Q. So you've ~onc rarer it with Mr. Carenmgno bePon? ' parking lot and the proper~y ~o determine if snow

ft A. Once in n gl'etil while. ~t ntainleil:lDcc 0~' dcicinb ~4~~5 tl~>~~r0))Yi.11~?

} iV112. Gnbcl: Con 1 sec tl~til, plc:ise? " A. No._

~~ NUt. Chi\Ili\"fl'A: Sm'c. ~ U Q. Teo you know of a~iy wiuusses io i\9iss Livings' lull?

i ~ I3Y Mlt. I3t\RiaTTA: ~.~ ~1. No.

-.. Q. Jf by any ch;mce you'~c able ui ic:ll me what [his ~' Q. When slid you lu'sl become aware e>f dtiis incide~nYl
~ .~

(~OCU DII`Ill 1"C~)1'Ctil'OIS, f~1C ~It1C Il ulll~>@(ti Wlf~l (~)~ (~i11CS
~

F~,. ~'t'ODl 1'O111Y11 C11 Y011 Sl`Ilf DIC fl ~VONCC.

. ~ i111C~ l~tl't~Cil'(1~)!1011, 1 ~ yl7ll~1'l' IIUI, yUU 1'~ IIUL 1 ~ Q. ~'~itVC Yl)tl ti~)O~CII Wll~l iII1Yl)Il~ UVCf ill ~il~flll(~ ~)111111!'1~1

~ '~ A. 1 menu } ou :ire going to have ro lsU: lu Niciu ~~bout ~ :i concerning this Bill'?

:t ri this, but -- 1 ~~ A. Occasionally.

.. (2. Okay. I mc~u~ yuu'~~c,~unc Deer ~vi1h Nh..C,":ieamagno, so Q. bVho luive you spoken Ivt~bunt this I;dl'>

don's knu~~~ ii ywi _.. ~ A. Tom.

~ '' A. 1'cs, it's ~nnrc ol';i schedule, 1 „ucss, ~~•bclt tbc~ '. Q. Shkuuknni?

=.i~ aclunll)' perliirm thc,rorl;. ~., n. Ycs.

Q. Qkay. Q. And dig you rrmcmhcr hoev mt~ny ocrasians you'<<c spoken

~.~. 11's their o~vn lob, ti's thi~ir nu•n records. .... tohim;ibqut it?

(J. 'I'I,crc't n ~:uupl~ of ihin;es vn hcrc..md I don's kno~~~ .. A. A couple, Inrre rin,es:.lusi iu gel ~o I:no,r ,rbat's

.. I~ Vl)ll ~:Ill)1Y I~11: :U11\Yl'1' 111. ~~UII)~)l l' {)Ill', II Si1Yti l:(1(~1:. .. r ~eUlll~ Ull 01' )Y~1~~ ~l it ~)~)CI1C(). Il ll(~~ )'011 ~(11011'~.~II51 I7)UI'C

I I look) like 1 ccc ncn cndrs, onr is \_ one is D. ...

I

r
recenll) niter 1 he~ird it Il'om t'ou.

,_'a.r.to11 court ~teporl.:i.ny ~ir~d ~/i.cico
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James S~igc
M~r_ch 6, 20:17

Pae~~ ~a 1 T :si~~~ el3

Q. ~~~~lill l'<)I7V11'tii1I1()11ti (~l(~ }'l)ll ~1ilYC \Vll~l Nif. $~1~OII~:l1i11~) I~lpf. I'~C 51711c:(I, (~Up~l: ~~~'~O\~VIVG', (~CICII(I:1111 \Yi1S 10

51~ecilicsdly what slid he say to you uUout how this ~~crtimn snc~~v plowin{~ ol'thn parking Iut only ,n :m

., incident c>ccw'rcd'? ~ accumulcuion uFsno~v ul' I.5 inches of grcaicr,~~

i~. 11e said some -- one oT his employees, I believe, ~ ~V;~s that yow' undcrxlanding oi'Ihe

• slipped i» the pni9cing lot n~~d tLcrc ~vns about six or .~ ~ig~'~~~»~~~t'7

~~ C/blll 11)lllcS OI~H'rifM' 1f1C1'C !'Clnl»C[I. r\11(1 Ofl)CI' 1))iUl `~ ~~. Ay01)1, [I)C)~~Ve ~>101YCd :1 )OI IC51 lh8n Ibilt. ~~Ili1f~S

-- nlsu Inc ssiid tlmt she's Iis10 ~>rigr• 1»>cic in,{~n•ics not L5, if' iCs --

;iccorJing to her Yricnds ar employees. '~ Q. So qn ov befitte tho cit~lc of dtc incident here, which

Q. Anything else you ctut recEill? `~ is 2-21-14. did you ever h~rvc n discussion with

:<<; A. Not nt this point. ~:~ Nh~. C+uamugno in all oi'y~~ur ctmversntions. I knew

~ ~ Q. Whnt do you mean there rvere six <~r eighl inches of ~ t you've k~town him liar hvo unJ-a-h~ilfdec~des w• more,

~ '• w:ver retaineQ'? ~ =' Iht~t the I.5 inch or more trigger was Ilse trigger for

~ i A. 1'hnt's zvhot he sriid. llo snicl there was sornc w~tcr in i ~~ this property?

n the pnrJciaig lot, mid she pni9ced in a pucicllc, ~n ~~. lt's the first 1'vc hard oi' it.

~ ', apparenUy, :in~l ~vLen sLe got o~u of ber rna• she ~-`• Q. You never had finy questions or discussions back and

~ '~ stepped in a pudJlc. y ~ lix~h ns to when, iF ever, the trigger would be -- <rr

~ '' Q. Ukuy. Mave you s>>aken wide anyone else besides to Tnm '~ l xu•ikc that.

:~ } abqut this incident, <»~ your flUorneysJ ~:: Dicl you m~cr have s~ discussion, b~isrJ nn

~ n t\. No. You. i ̀' whtu yew s~iicl curlier -- to nne point earlier in your

..~, Q. fit. ~'~> teslimuny you sf~id half inch, another point yuu said tl

- ~ MJt. [3ARA"fTA: I don't )~ave:mything ~Isc. ^:~ (~~1f1i'ICI' II1CI1. DI(I y0O I78VC FI (IItiCUtitil011 ill101il 1llilt~

- ~ MR. GA13Cl.: Okfiy. Sir. my Home is Steve '•"• or ~vfls that just your anJerxtanding you h<id in your

:::+ C:ibei, I represent'i'~F.I in this case. Nice to meet '-s roind't
zn y~~i~, '?'~ r1, 'thnt ~vns mi undrrstnn<ting th~it ivc both talked nbout

:3 7'H~ WI"1'NL•SS: Nicentcrlingy~~u. .':s it.

Page 9?.. Page 9A

~ MR. GA}3CL: Pm going to ask yoci some ~ Q. So you did talk about it'?

Z questiUns about (he ease, tmd I know plaintiffs r1. U~ cer[~in cases, like n lot 01' limes you god quarter

3 counsel askcct you some. I'm going to jmnp ground ~ ~j loch, 1114 All 01~ fl SUfIO~II~ YUU Iu101V~ II U7CI15 ANOY~

~ bit, okay? ' they don't plow. 13ut soroctin~es when the tempe~•aturNs

ti TFIE WI7'N~SS• A.re you boing to be ~s ~~ ~ luf Inver, soiuctime~ thry just came out if there's n

~ long-winded ~S he is> h gantlet b~el~ or even n boll' inch, sometimes they come

'~ MR. G/~BEL: Na, l don't think so. 1 don't ~ ou1 and just salt.

a Think so. R Q. 1~✓hen wa, .c ih:,t yrn, h❑0 the conversation :,bow ibe

~ "f'FtE WJ"f'NESS: All right. ti's Inking too `-' qutu'tcr inch or hEdl' inch a iegcr thtit you just

~ ~ long. tU mentioned?

MR. CiABI:J..: Gin Y see the list exhibit ih~t ~ ~ A. Sinee i98U --'90 aiicl nou•. Nicic n cl~xe.

1z was handed to you, please? ~ ~~ Q. Sciwcui'RQ,mJ'<)O mid no~v?

13 MIt.13tUtA'l~"i'A: No one's accusal nae of being ~ ~ n. No, lictween 1990 rind no~Y.

i'~ long-winded. ~ ° Q. '9U, okay, sir.

7 5 @X/1MINA'C1pN ~'~ Nu4v, I'n, going ~o a~minuc on with the

u: I3Y MR. GAI31 L: ... axis"-cr.

Q. Okay. 1•luld on to ghat. 'Chanks. . , A. Sure.

i "- $o Vlr. C~:u'enttlgnU tilled OUt AtlS+ve1'S to Q. 11 says, "Aud ciclind'anl "I ~C.I Lnndscipim~. tvxs not

t ' Interrogatories. (hose ~verc misti~ers to written ~; required io perli>nu saliin ~ antes; .~~ecil'~c;dly asked

~' questions in this case, and he signcci Them, aI1cI to du sv by the propa'ly otvn~r." bVax Thal your

'~ thcr~s ~ copy here. Ihere~ his signature. t\nd dicn undcrs~andin>

,. to ans~ver'ti~~<: I'm just doing Iv reed a portion to - r\. l'bal is not currcc~. 7'hci'~•c silted moor lilacs ~vitl~

•, 3 `Jolt -' ~ .. . :I itll -- fl IOt 01~ ti7tICS 111;11 ~1'l''rC It:l (I fl)CDI t~U it h~•iCC

''~ r1. Sure. ,vbcrc--

.. ~ (?. -- i111t~ \VC I~ ~l it\'L JUI11C OgPti~lUl11 ;111[ :illti\4%@I'ti OVUIII Q. ni(I VOU ̂ l`I Cllill'LCcI 811 i\~fil l'11i11 ~11' \VI1CI7 tiil~l UlL \Vi)U~(~

Ca.r_z~c~l.]. Cc~ur.l Rer~o.rtiny an<i Video

5(3E-9 (it;-~~i 11
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Jams Sayc~
N~~~:~~~, ~, 2oi~~i

6'age X15 Page A7

cwcur? i A. \o.

.. r1. r\l~V:lyS. .- Q. 'L11~d ti.sume for il~e sake of my c~geSllOil lllfll Ilse dfly

.. Q. I~ci:flUSC tiil~li113 15 .1 CODlittO(lily, ilil(~ ii'S ~>III-C~littiC<~ illltl 3 ~)C~~Ol'C, 2-~~-~~, (~1C1'C Wi15 170 5110W tICCUitlll~i111011, ~IUI

11 CQSfS I170fC, 17Q~11~? '~ I~1C1'C Willi I'i{III~ 8170 8 C~lU11t~C1'tilU17i1~ 21I1(~ ~Yi1IC1'

i~. If's Y1SU.U0 n lon. 5 precipitation, not srioly, buf ~Vnler pl'ecipilntion,

t Q. Woulcin'1 yuu want to hai~e a litdc mare conu nl over e ~ccurding to we:~lher records. Would Ihn[ require

• ~vhe~~ you ge[ charged ~i~r ss~lting, metming you ~votOd Uc ~ T'~C J's to come oul?

u ttie one m say r<i stilt ru opposed io TR.I? fl ~1. No.

r1. We've bAd situations where it's over-sfllting, end Iben ~ Q. Now, I want you to think beck to the miy~ver you said

i n 1've h;~d brick rep;iirs, c~mcul cf:mix~ee beriuse oY it, 1 n earlier, which was the plaiuti Ff, acca~din~ w yrnu•

~ .t iru haJ to do tuck poinlin6 !>ecausc ol'iL So I dich~'t ~ 1 ~mdei:st~ndinb, Inrked, exited her vehicle, wns in some

7"• haul over-salting, but ~~et arc ~vnnteA snitiiig. ~ 2 water tincl cell.

A y Q. Su when we took a look sit the -- 1 think you called it :t 3 i~. Correct.

~ ̂ CAM. Whtll d~~es CAM sttmJ tier? ~`~ Q. Assoi~ie 1'or the purpose of my question that there was

~~t A. Common Aron Ylainten:ince. ~ 5 writer within 24 hoin•s fi•an ~ rninstorin the dfly before

~'. Q. Common Area M~iin~ennnce, ime was .Iuly I, 2015, and one 1 ~ ~hc incident. Would thy[ connect op to whit yow•

t'' w.n iheyear b~li~re. .t~ widerstandinb of llie incident wns?

~" A. Correct, ~ ~ A. Do you Irnotiv how pnrlting lots rva•Jc?

~.c~ Q. So can i tt~ke ~ look an die eme tia the year t~efore? 1 ~ Q. I'm just asking whit you --

:)n So UtC one drat seam to tq>ply to the time %' ~> A. Ihn --

~'A of the incident -- 7'.t Q. --the iacl that --

.... MR. (3l~RAT"1'A: 1 think it's this one. 7) A. I'»> going to explain to you.

'3 MR.GATiFL: Yeah. 23 Q. Uh-huh.

~~ QY MR. GAF3~L: Zn A. 1'he cities uses oar pnrl<ing ►ots,1 have nn~lti~le
^5 Q. Wns --Yeah, tin• the poriod of 7-I-13 to G-30-14. FcN• 2r buildings, ns retaining pads i» ronhy c:~ses. So, for

Page 96 Page 48 ,

~ tl~e snow ~iid silting fine itcin is over $6,700.00 for 1 ex:miple, you hove --let's spy you hove six m:mboles,

2 that line item. 2 or catch basins tbnt ~~•e about 12 inches in Ji:imeter

3 A. Correct. ~ ol'Ihe ih•ain. Whe» they herd out Io the sh•ect, they

'~ Q. And then f'or the FoUotiving yem•, lhe'14-15 year it'.ti '~ go do~vu about six inches. I just learned that, So

5 about 3,300. ~ ~vbat h;y~pens is, instead of iloodin~; the streets, and

6 i\. Correct ~~ instead of hijving hocking iq~ -- backups on the sta•cets

~ Q. So hin' the relevmit time period in questiai, the ~ sind fh~tt, they bold it in yom• pnrki»;~ )ot. So they

'li-14 time Aerial, there's n nmch hi6her ch~rgc, ~ use the ~nu•Iebig lots pis retention centers, ~s

~ you'd agree'? `~ i'etfl)tlpn. SO I'm not s~yh~{; that was the e~ise in
10 A. Ycs. » Ihisparticular--
l1 Q_ Okay. Wars it yotn' undci:sirinding that Ihat aviniei' w~S ~I A Q. Ulu-huh,
IZ T ~Ol O~ SItOW OVCI' hitiC~~ ~~' /~. -- (~)lilb ~1l'1-C~ but the <h•.~ins, when you get a )ot of
13 A. 1Ve l~:id ~•ecords of snow. ~Ve had i belie~~e it's 1.12 • ~ rain the drn[ns c;~n only h;~ndlc so mnel~.

i~ ineDes thi•ougbout the ye;u~. ~ `~ Q. C)kay. Ali right.

~ s (?. Which IeJ to llic liigl~~r chlr~e on yoiu Ci1iV1 invoice, t ~ ~~. So I'rum ~vh:it my unde~:ti4m~ling :~s to this case, this

~ ~ correcC? ~ ~ Indy ~;ni ant --she pxrlred fn a puddle, okay, lvherc

~ ? A. CorrecP. ~'~ iherc n•:is ~r:iler retained, quid slu got out of her car

y Q. Su nonetheless, puUin4t ~sicle III of ihet, no maitcr ! ~' ~~•here ~hcrc n-sus n four to rive to six incl~cs of tivater,

19 ~mhaL hosed on the conversalicm anil the qucstiunx tmd 1" from ~vh;it 1 ~vns tvld by ~o'fom Shtwulcani, :md Ihat's

_"~ ~ns~ven t~.•e've had, there rill nn~st be spore minimum ~ 0 ~~•Eiarh:tppened.
~ triS~,cr for f~J (v come oul> %' ~ Q. Okay. So i1 the ~~~etithcr rea»'dti sho+v that the duy

•.~. p. Con'ecl. -- bclt~rc the incident it did rain, it was a Ihwidcislonn

-'•~; Q. assume for the sake u( my question Ihal the day of'the .mJ ~valer came do~~m. Ihai would link up ~u tivh~~t you

~n incidrm there was no snow accinnultuion. \~~uuld 1'&.I's ~ ~ just ;~iid; ih~it she sieppcd into ~vtiicr. That's your

.. ., he required to coax out Ihai ilay'? - unJrr,iandinr>>

12 (Pages 15 i:~o ~.1~)

L~r.~.~1. :1 Co~_.tr. i-. RE~~;or.tir.c~ rind Vireo
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James Sage

Match 6, 2017

N m f,~ac~e 99 f°.a~,7c 51

i\. 1 believe so: ~ MR, S"fElNk?R: Phis i»ie?

Q. tikay. IF~vc eo io ~hc basics oi'ihc agrccmem, and I ~ MR. Gr\BGL: Ycs. Think you.

understand i1's n rcrUal u~;recmern, that in yow• mind 3 Mit. 5"fFINEIZ: Sut'e.

i h<~~•e ~vus a u~igoa• fcn• snow mnintonnncc, pushing smcl ~ T3Y ill lt. (iAf3Ei1.,: ~
OIOWItI~; illl(I tilU~t, 1'1l;~Il') ~ Q. $0 i1CCOPC~IIIo l0 1~1IS ~0'~,' \4~11C~1 Iti k1S~li~)11 J IUt)21Y, II

~; A. Correct. ~ goeti tq~ to 2-I £,-14, and then (here's nu activity

'~ Q. Ok:ry. According to you, ssdi ~~•he:n you w7nt lo, "f&J, ~ . between the 1 SIh end the 2nct. Do you knwv one ~vay or

Hlit(~.l' YOUI' ~)Oti1110i1. COPI'l'CI'~ e the other when T&.I was ll~ere, or ~~~oc0ii you h~vc Io

~̀ ~\. Suit ~ccord;ug ro their discretion. 9 rely on this list that's Gxhihil 3 today?

O Q. According fo Ilicir discre~ iqn. ~ ~ A. 1 couldn't tell yon ~vbeu they were tl~cre, when they

~ t A. But ii'i~~c needed tt mm•c, they're ro do it more. 1~ tivere not.

t' Q. Okay. And then s charge fi r each one of chose, z 2 Q. Okay.

1 ^~ c0i'recl? 13 A. We're three, four years a~rny -- U~ree years flgo.
a n ,\. Correct. 1 ~ Q. And you don'tkeep your ovrn xepm'ale list --

t y Q. Olcny. Wns tutu the tot.iliry -- and the lociuinn, i s A, No.
~ f~ ri~hC> So we have the loaiti<m down, correct? t ~ Q. -- do you?

t'! A. Absolutely. 1 ~ Okay. Nov. You staid they you talked to

1'~ Q. And fire time period; usually i~cwembcr m en<I aYMarch, 1 a Mr. Shkouknni about the incident, and one of his
19 i•idl~l'? 1~ employees had f~Uen in the p~rkin~ lot. Did you talk

~~t r1. Olcny. ~~ to Mr. Carauiabno ~t all about this'?
i Q. bk:~y. i\nything else to the ngrcemenC? Any other ~ 1 A. No. No. '4Vhy would 1•?

"l J. C0111~)O11CI715 fulfil W(:~1'L I1tiS ill„ l~)~I'C~ 22 Q. ~.~lll JllSl BS~CIi1~ W~l(:I~1C1' y011 (~i(~ OY (~1(~11~1.

!3 i#. Nol tboit 1 know of'. 23 A. Olc:ty.
'~ Q. And Thai's the ~otnlity amJ the sum and subslnnce of ~~ Q. Sometimes we Fisk who you iaiked to end what the

•'•~ it, righ~, nccordiug ~o your -- 2 s conversations were. ns ~~Inintiff asked about

Page 50 Page 52.

I A. Right. Il' it snows, fltcy ~~lo~v; if it's cold, they t Mr. Sbkoukmti, so l w~5 ttdking ~~boul Mr. Ctu'tnnnguo.

~~ snit; it the gr,iss gets higher, they cut it. And ~ A. Okay.

s Uley'vc done n grecu jub> I)~~ tltc non)'. 3 MR. GA[iFL: Okt1y. 1 don'I h~rvc:inylhins

~ Q. 1 was geeing to nsk whether they're a responsible ~ else. Th7bk you.
5 conU'aGor? ~ MR. S"f~lNER: I,just h~rvc n cquplc nl'

c• n. Vcry~. 6 futlwv-ups.

~~ Q. Okay. Uo ynu know ~vheilicr it wos Tnm Ctu•tmiagno, ~ EXANtINATION

• hintsclt; that did the work at ihtit property what the n AY MR. STGINEIt:

incident occurred? y Q. Regarding GxhiUit 4, which is die l.exxc chat ive'vc

% t~ A. No, 1 don't. ~ ~ ~ discussed here today. Ws~s it your widcisi:mdiug ihnl I

:~'1 Q. Ok:iy. 13u1 you kno~v'I'om, right'? You've known him fi>r ~ ~ the ~crms of this Lease guvernecl die relationship I

~ '' mtu~y yc~n'S? ~ ~~ betwcut Sage Investnint~ G~•oup ~md Grand Diroioi's?

~ t A. Ycs. t:3 t1. Ycs.

~ ~ Q. Is Inc a responsible individual ~~•hcn it comes to These ~'~ Q. Flave yUu ever discussed phis Lease ~~~i~h'I~om Cernmu~nti?

t ~ lYI)Cl' UI i1CUVII1l:S~ ' ~' A. ~9:w,y times. We ~r;iuted H em to — s~),nin, ivc'vc been

i ̂ ;\. Very t F; t'rienAs n•itb hiiu, ~licl''~'c ~;rctH teumits, so rcalli~.

Q. And il,u ~ s nu c-n,uil, There', nu side nuics, it's ~' Q. So Tom Caramut;no hax seen ih;x Lcasc?

r'. just 2111 vcrbtil. Ci;llt? i•' A, YcS.

\. Correct. ~ `: Q. And iPs --

. Q. n~:0y. !\DcI d0 )'Uu ~:~1U~Y ~~•~1C11)cl' -- VlI1Cl' Ih:117 IU0~111~ '~i~ r\. Idc IIBS 0 c0~),Y Ot~ it.

:u the documcn~ There — : t Q. ICs your undeisianding ihtrt This Lcasc ~tnvcrn, thr

`.- D, r~~ci, c.w I tnkc a look at ghat nnc d,a~ ~ - rcletionsh;p, ri~;l,i?

. Y()U Ili1VC~ ..- i~. ~~CS. :~Il(I Ill' Si I50~ II) Al'l'UI'<I:Illl'C IO II1C I..Ci1SC. 1S 11'II III

~1R. 5"ft_INGR: bVhich anr'? he's paying on the comiui~n ~~rcu chsirncs;~ll listed ;n

... d~1R. Gr\13t~L' Siuimt ri,thi ~hrre. ~ ~ there.

C:~.r. roll Court: Rc~pc>.r. tar:g end V:ic~E~o

~~fs6—~~~—~~a.1
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.lames Sege

March h, 201.'7

Q. Okay. Is it your unclorsifmding Umt the oral 1 P9 R. t3ARA't'l'~: .Iusi x couple of It>Ilo~wup~.

agrcc~nn,t bet~~cen S~~gc Iiivexlmenl Group i1llil I C.I q~il$ U11 '~ lZE EikAN111~A"I'Iq~l

t~chrilFoFyour~errmtti? 3 f31' MR. Fat\RA"f'T'A:

MR. [3ARATTA: I'ui gging to ol~jcc:t -- ^ Q. According w your leiimony, Nh•. S:~ge, Crmd f~iroitri's

.. MR. GABGI..: Objection. 5 is responsible li>r i»t~inteining the p:n•king loi,

.. MR. 13ARA'T7't1: -- on foundtuion. C~dls for F correct?

n legal conclusion, slncultition. ~~ A. Correct.

'. I~9R. GAf3EL: Join, e Q. You select Ilic cimlracior to maimtiin the snow and

~, pY Mlt. S'~t'L'INGR; ~ deice the parking lot, cca'rccl'1

~ r Q. Y~>u can tmswer, if'you know. 1 ~ A. Correct.

! ' A. W.is it on behalf oS'rny tenants? 1 ~ Q. Doo Grand DimiU•i's -- or strike that.

~ :' Q. Right. Esrclicr you testified -• i? four testimony htis been that you tmd

:j r~. Ycs~ tl~c contt•nct~ o~' t)~c o~•nl ~grecmcut H~s~t ~ve'vc l:i MI'. Cfll'FIIIlildll0 ti0I@Clci<I IIIL (IISCI'CII00 ~~S to ~vl~elt the

~ '~ d~roc lviih T~FJ is to mn)<c sure that my tenants are ~ ~ snow meinlenance an<Vor deicing ~~~outd c~cctu~ on tt~C

:t~ doing ivhnt U~ey're supposed ludo. 15 pflrkin~ lot, correcl'1 ~
s :; Q. Ok,iy. 1 ~ A. No.

~ ~' r1. bi accm•cl~ne¢ to the Repnfrs pad Mainteunuce i~ N1R. ST61N~R: Object.

~ f ~)~ll'8el'ilhh~ IYIIICII I I)CISCI'C IS j)AI'1b1'A~II Cl~riht 6i the X e 13Y Mit. C3AI2~T'I'A:

1 :' IC:ISC. Ay Q. No? You didrii hs~vc:m orai:igrecmenl with

::;~ ~. Atl(I II1H~ II1CIq(ICS GrfUl(I DIIIUb,I S~ 20 MI'. Cfll'111)151<<71O kll)(I ~ B!.I's to to how -- ar s4'ike thM.

..., r1. It h~cludes ail the tenants. z ~ As to when.

.... Q. Uka~y. Including Crand Dintitri'S> 22 A. Rephrrse your question one mare time.

:: z f~. h~ciudfng C~•and DimiB•i's. 23 Q. You had an aGreemenl with "I'~eJ, ain c»~i ag~•ee~ucnl,

-F Q. is it also your undersl~nding ll~at amy oFyour tennnh zA whereby you and Nb~. Caramsigno c:un~ loan iigrecmesit

.. could hire their own snow removal c:onlrnctor if they ~~ concerning how the snow was m Uc mt~intuined and the

Paye 59 Page 56

i chose to do sti.> 1 perking lot deiced d~iruig the winiei• 0l'201n, correct'?

A. If They cAose to do so. 2 A. Correll.

3 Q. With rcgsu~d to the pEu•kiitg lot, itsell; right by Grvid 3 MR. STi~TNL'R: Oblect.

'~ llimiu•i's, ~vho would ase that pa~•kiug lot? ` CiY MR. IiARA7'I'A:

5 A. Grsuu2 Ain~itri's customers aaacl employees. ~ Q. llici Grsmd Uimilri's hive any input in reaching tl~nt

Q. You wonldo't use that p~rkin~ lot, woald you'1 6 ~greemenl between Ssige's ~nd'1'&1?

7 .h.. No. ~ r\. No.

A Q. Witli i•eg~rd to m~intenancE on the inside of~the ~ Q. Okay. I)id Grand llimiu•i's have any input or spy

~ property, who's responsible 1`or that? } concerning the p~~ice 8iat 7'8cJ would cli~rge Sage's?

~ n ~1. Gr;uid 1)i~a~itri's. I nanintniu t}~e tool: ~~ A. yo.

i:~ Q. Would it be fair to chm'acterize the teltei:ti> or the Ar Q. Ycni mentioned that Greind Dimiu•i's wo~dd be

~ ~ CAM Agreements that you've sent to G•~nd DimiU'i's ati 17 responsible f'or interim m~intenmice of their

z ~ passing Ihrougl~, as in you're pissing thivubh the cost 1~' premises; not including the roo17

~ '~ IoUienil 1 `~ A. Can-eel.

t ~ MR. L3A1tA"('"1~A: Objection. 'T'he cloeument ~'~ Q. So the roof is your responsibility?

i '~ speaks I'or itself: Go ~he~d end answer, if you can. ~ E f\. Cm rest.

~ "~ "17IE \VPT'NI.iSS: They're III ow' ~~ass A~ Q. x111 right. So if there s n problem avi~h the roof, 7'm

Ihroughs, it's ~+~h~t eve — ~ e assuming Ih~1 S~~~te's company is going lti sclecl .i

vIR. 13ARA"fTA: Th.i~'~ whal a CAil4 is. i'~ eonu•,icic» io repair the roof'?

~~ 1'l-IF bVl"1'~E.SS: 'i~hat's whit Common Arecj "4' A. Correct.

"~ Maintenance is. ' ~ ~). li~lhe: iovc broke in Grtuid Dimiiri's; um, would you

;. (iY \qR. S"fCi\'T:R: .... select the cc» w•actor io ripair or --

3 Q. And diaCs simply io make it casi~r on the ten,ints'1 z 3 :1. i~~o.

"~ ~\. Correct. ~'`~ Q. --replace the Bove'?

MR. S'175tu[{R: "1'h<u's all i have. -- ~\. ~'o.

('arro:ll Count ~tc~~c~.rl::~ny ~~nci :~_i.deo

J~~— ~Ifii'S — ?~~1.1

rm-+
F--I

d m
('S`
~ d

rte, ~

l.J

O ~,

N ~—+
O N

J ~1
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W ~
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O ~
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James S ~c~e
MaX'c:}~ 6, 207.7

P~<ae 'i % kjage !i9

~ Q. Did yogi ever disc~~ss with tvlr. Shkuukillll 4VI1C)1 I1C liIII:C(I 1 )Z}'.~: F.;XAMINt1'I'lON

about ~hc ruin or the ~vmcr in the pin kind lot, di<I h~ - 13X hilt. GA}3FiT.:

:t ever discuss wheeher or not there wns ever any 3 Q. So sir, in yotu' conversatiUns tivith Mr. C~r~magnt~ --

:I000p111IHh0175 Of~SIIOW 111 III ~)tlP~lil~, Iqf qil l~lOt (IBI~~ ~ SU'I~CC (hill.

:i ~~. ~~. 5 l~ar this property there's ;a lot of people

r, ivlit. (3ARA'f'CA: N~athing FurUicr. F goinb beck end Portli. You've got yotuself, some~imes

~ TRIG bVl'i'NESS: 1 believe -- ~ yuu would drive by you Suicl', correct?

4Y MR. QARATTA: ~ A. CUA7'ect.

'̀ Q. Okay. 9 Q. You'd have fantails going in and vat o1'Ihere.>

:w A. Sorry, tle did say it ~vris rsuuing. 1 ~ A. Co~xtinuonsly.

~~ Q. Ai the time of she inciclen~, or rs~inin~ before the 1 z Q. 'i'here were employees goin6 in ~md out of there?

~ ~ incident? ~? A. Coa•rect. t

a A. At the time of the inci~lenL Or O~ece ~v.is rein, it ~ 3 Q. Vendors and customers, i'ig~1t7 f

1 ~~ ivns rvet, ft vas not snow. 1 ̀ ~ A. Correct.
:t:i Q. Yom• testimony w1s, i H,ink, lh.0 Dcmun Livinss parked ~.s Q. Okay. So in III of yow~ conversations with

1 fi netir some standing water, ca• ai puddle ol'~v~tter -- t ~ fir. Carhmagno, is it fair to say you never bore! a

i~ A. Correct. •~ f specific conversation that the woek to be done by

1~ Q, --when she Got out. 18 Td.7's was fog• Dnnna Livings, period'?

1~ ~iR. STEINER: Well, icy me,jus~ objec~ ic> 19 A. I don't even know wl~o lJo~aaia Livings is. '

~~~ that. '~ Q. 7'he pl~intiff'in this case.

?x MK. DARA"fTA: nt Icast ihtn's what I zl A. Yes, nut--

~'~ thuught, thaPs paraE~hrasing, thriPs not a dircc~ 2? Q. Xou never I nd ~ conveitntion that this work was for

?.3 c~ooie. 23 Dom~fl Liviitg5, dlc~ you?

MR, STEINHR: "Chaps nc~t his Ics~imony, Z ~ NlR. BARATfA: Specitic~lly'7
1.5 that's what Ile hc:nrd from Torn Shkoukani. 25 MR. GAB~I.: Yeah.

Page 5II Page 60 r

z MR. BARATTA: Right, he testitied dial's ~ 'fHE WITNESS: 'fBe actu:~l snow plowing'?

Z what he discussed wily Mr. Shtcouk~ni. ~- BY MR. GABEL:

3 MR. STEIN~R: Right. ~ Q. Yeah.

~ BY MR. BAIZAI"1'A; '~ A. No.

5 Q. "CUat (here was some standing water or a puddle lh~t ~> MR. GA13EL: Okay. Nothing further.

6 tvliss Livings parked her car close to> correct'? c; Mit, BARA'f'I'A: pa you htrve miything, Nltirk?

~ A. SLe p~rl~ed leer car in iG '~ I~'s.~ctaally tiist.

$ Q. Was it yotu• uiide~:titnnding 1i•om thtd discussiai tvi[h 'f TFIG 1~✓ITNESS: I'm going have to start buck

~ i~1r. Shkoukflni, Ih~t the reason ivliss l.ivia~gs Zell was `' charging you guys here.

10 because of standing water ur a ~wddie? t ~~ RGL•XAM INATIO~

} 1 ~1, I'm not stu•e l~niv she f'eli, that's all I ~~~:is tolJ. ' ~ t3Y ~iR. STEiINflt:

t ~ Q. So you dicbi't reach a clew' widerst finding of ho.v ~+liss ::: p. It~thcrc was snory aflcr "1'FeJ last piowe;cl, whose

t 3 Livings fell, correct'? t :i responsibility woiJd ihm ht~>>c been tc~ cic~m?

1~ A. No. CoXrecL A. 7'hc Iciuuit ~vonld I~:~~~e to m~inlnin it.

15 Q. rrom thflt conversation? ::r Q. Acid if there ~vtis standing wzHer, whgse eesponsibility

1 ~ A. Correct. ~~rouid it have been io c~car that Mending wu~cr.>

i ~ Q. tend i think I ~skr:d ynu this, but I'm nut sw•c if the - • ~1. '1'l~c ten~ni.

~ n ~ns~.ver was muddled with ~n objcciion. Mr. Shkoukani ~ SIR. [3ARAl"t'i\: I'm ~,oing io ul>jeci based on

1 ~ didn't mention whether ur not Iherrc ~~<~s sno~ti~ on the she va„nc and :unbi~,uoux qucstiun. The Icrmx sltmdin:!
y~~ ground on the pay king Io1 at die time bliss l.ivin~s ~+~atrr~ I don't know ~ihat That mrans in Iigh1 of phis.

'i fe0"? f3Y ~1R. S"Ill\[R:

?~ A. No. Q. Well. carliu you hacl mcniicmcd ~Imt'fcn» Shkoul:ani had

3 Q. I~b, he did nui mcniinn ihaC.' rcl'crenccd Thai ~hc piointil'i hncl parked her car in

%'~ i1. ]le dill not mention il. sianJing ~vn~er. bVhnsc responsibili~y »,i>ul~l it have

=~ Nllt. [3ARA ('f A: I don't h~~;e anything rise. f been tuclear Thai sianJing woicr"

15 C ['aces `> i i.o 60)

Ca.r. ro.l :I. !:::>urt R<~1?or. t i.r~g ~~~~<a ~ ~dcc
_;ti6--468-?'1 :17.

t~j
1-~i

t~ ~

~.

O
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O ~,
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James Sage

March 6, 2017

._ C~ac~e hl

t NllZ. I3nRn`I"T'/1: Ssimc c~~je:ction.
,. 1'I-lE bV)7'NL~SS: 'I'be ~en<uit, recording to
3 ~Iteir Itep~~irs and N[aintenance in the Cerise.
'~ MIt. S"f~:1NIsR: Ukay. 'thank yoa.
:, Mit. 13AlZn"I"t'/~: Ni~thing fw•tl~er.
~ NI[t. GAB}'sZ,: Nothing elsr;. 'Phank you.
7 :k X ~k %~

$ (`l7ie deposition ~~~s concluded at 3:15 p.ro.)
n
].0

ii
z~
13

in
a s
1~
i ~~
is
z~
20
zi i
zz
2~
'l9

zs

!'aye 62 I

I,1 C:~12"1"Ii=ICA7'L
S'!'Al'LOFMtC1dIGAN

3 CUt1N'I'Y OP Jv1ACOM}3
G

F I, LISP\ M. rIX, C.S.R. 3121, a Notary
y Public in end for the above county ~nct elate, do
7 hereby certi f'y ghat the deposition was taken before me
e on the date hareinbefa'e stated, lh~t [lie wilFiess vial

by me fii:~t duly sworn to testify to the truth; that
~.o this is a b'ue, lull quid complete b'~~iscripl of my I
u sl~nogr~phic awes so tike; amd that I ~m not rcl~tcd,
~ ~ nor a cotmsel In either panty, nog• interesle<I in the ~
13 ~vcnt ofihis cause.
~ ~

~ t _<r7 ,./ . .•
1 7 :: i'.~~, on. ̀J~,it ~ .:

.Ill LISF\ M. 1`l\. CSR - 3121 -.-.~-''

.t9 Nola~y Public, t~7acomb County
'~~ N)y Commission l~pires: 4-9-2019

~ ~.5
:~;
:: 5

1.6 (Pagc.~ F~1 i:.o 62)

Cara o.l.l. Court iZ~pe.rt.inc~ and V .~aeo

5£36-96£3 2<.11:1.

(~ [I7
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a ~
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S'T'ATE OF 11~1ICIIIGAN

IN THE CIRCUIT COURT ~'OR T~I~ COUNTY O~~ l~'1A
COMB

DONNA LIVINGS,

7~lainti~f,

Case No. 2~] 6-1819-NT

Hoz~. Edward A. Servitto

v

SAG'S iNVS~STMENT GROUP, LLC,

a Mick~igan limited liability company,

T&J ~ANDSCAPZNG. &SNOW REMOVAL,

INC., a Michigan Corporation a»d GRA,I~1ll

~7IMITitE'S Or EAST~'OTNTE rAMILY

DlN1NG, a Michigan Corporation

Uefe~idaxits.

CHRIS"1 OPII~Tt R. BARA.'~TA (P51293)

I3ARA.TTA & ~3ARA~'~'~5., P,C.

Attorney for Plaintiff

120 Market Street
Mt. Clemens, MI 4$03

(586) 469-1111 (586) 469-1609 [Fax]

chris(c~bazattal egal. com

ST~V~N R. GA~3EL (P4Q617)

THE HA,NOVER LAW GROUP

DAVID J. YA'TES (P4940S)

ERIC P. CONK (P64500)

MARK W. S'~EINER (P78817)

SEGAL McCAMBRIDG~ SINGER &

MAHONEY '
Attorneys for Defendant Sage

39475 ̀i'hzrteen Mile Road, Suite 203

Novi, MX 48377
(2A~8) 994-0064 (2~}8) 994-0061 [Fax]

dvates(a~smsm.cozn econn(a~smsm.com

msteiner cr smsm.com

Attorney fox Def'~&J Landscaping

2.5800 Northwestern Highway, Suite 400

Southfield, MX 48075

(248) 233-5541 (586) 635-5808 [Tax}

s abet k~anovex.com

cwinnC~hanover.com

AEFENl7ANT SAGX:'S INV~STM~NT GROUP LLC'S REP
I~X TN SUPPORT` OI+ ITS

MOTXON rOR SUb'~MARY llXSI'OSI'~'Y~N

7. Xlt~l'O(~i1CtlOXI.

Sage's Tnvestmet~t Geotta~, Y,T,C (hereia~after refe~~red to as "Sage's") is entitled to

sumYnary disposition on the Plaintiff's premises liability claims 
as the purportedly "dangerous

conditio~~" was uncontesta6ly open and obvious. 1'I~ere is fw•tl~ei• iuicontroverted evidence that

~~

d

~ru~.
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Sage's did not possess/control the premises and complied with whatevea• dray 
Sage's may have

owed the Plaiaitiff. Sevea•~ti Michigan cases have evaluated the sar~ae or sizaail~~ c
ircumstances aa~d

those cases a~ulings at•e indistinguask~able. The Plaintiff leas responded witXi incompl
ete aazd z~on-

binding case law in support of her position and accordingly, this Cou~~t
 must grazzt Sage's

smnmaiy disposition and dismiss the I'lainCiff's• elainns.

II. Ar~,ume~~t.

A. Tl~e Open a~icl Obvioris Doci:ri~ae applzes iwa this case .wc~ the Plaintiff s c
laims

annst be disraaissed as a matter of la~v.

Several cruciaX facts establisk~ that the alleged "dange~•ous condition" was 
open and

obvious as a matter of law:

• Tl~e Plaintiff testified that sloe kner~~ the nax•kiue lot vas slipnery a~xd sa~v ic
e n►~d

s~iotiv xn the paricin~; lot. (Exhibit B of MSD, pg. 32):
• 1"he Plaintiff had a cell phone and could have reported tl~e sl9ppery conditions p~~iox to

getting out of her car. (exhibit B of MSD, pg. 46).
• The Plaintiff could have parked in the front lot, where chef, Robert Spear, parked and the

owners salted the sideways. (exhibit B of MSD, pg. 34, ~0).

• After the Plaintiff fell, she was able to traverse the parking lot a~~d Debxa Buck axzd

nobert Spear wexe able to s2~'ely enter the huildin~; just minutes befoxe the ~'aaint~~~ ~ n

(Exhibit B o~'MSD, pg. 34-35, 46), ~ m
~'

• After tl~e Plaintiff ~~etu~~ied home to change after her fall, she parked in a different area of ~ C
the parking lot and did not faXl when reentering the pxexxaises, (exhibit B o~ MSD, pg. 46 Cj m

and Exhibit E of MSD, pg. 16). d d

~ The only objective witness deposed in this lawsuit, Tozn Shkoukani, testified that he Duly d
C̀

a~ecalled snow and ace buildup neaz~ the drain in /he parking lot azad the Plaintiff could ~

have parked in another location. (~xhiUit ~ of MSD, pg. l4). ~

The objective facts of this case compel this Court to find Cl~~t the subject snow and ice was opetx

~

O

at~d obvious. Indeed, Michigan courts routinely hold "as a matter of law that, by its very natu►•e,

~

p~
N

~
r-+

a snow-covexcd surface p~~ese~its an opes< <u~d oUvious dazlger because of the High pzobability that ~ N

it zany be slippery." Ververi,s v Hartfield Lases, 271 Mich App 6l, 67 (2006).
J
~

J
N

w O

While the Plaintif#'s response argues that because there was low-light condztions'at the C, J
w -P

tune of the .Plaintiff's fall, the presence of wzter and ice was not opetz and oUvious, that theozy ~ w
O

2
O
N
b
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was expressly xejected by the Michigan Supreme Court iii 
au April 1~, 2017 oa•der. Indeed; in

Ragnoli, the Michigan Suprear~e Court found that "[t]he t~~►al count correctly held that,

notvvithstandingthe low li~htin~in the ~arlcin~,lot, il~e presence bf wintexy weather conditzo~is

azad of ice on the ground eisewhca•e on the prcnnises rendexed the ras~C of a black ice patch open

and obvious such that a reasonably piudcx~t person Would foresee the danger of slipping and

falling ita the par~Cing lot." Ragnoli v North Oakland-North 1l~aeamb 1'maging, .Inc., ~ Mich _;

892 NW2d 377 (2017) (internal citations omitted).

The facts of RagnoCr are indistinguishable ~iom Che instant case. Tl~e plaintiff felt on

black ice in the defendant's parking lot, '1'e~nper~tures on the date of the incident wea•e below

freezing, tl~c plaaaitiff saw snow piled in tlae parking lot near the d~impstex, and the plaintiff saw

that the parking lot looked wet and an sonne places, icy. The plai~t~tiff, howevez•, also testified that

the fighting was "dim" and "ve~•y low" and on that basis, did not see the ice that alleged caused

her fall. Tl~e Court o~ Appeals held that a question of Fact existed given the low-lighC conditions

on the premises; however, as noted above, the Supreme Count reversed the CourE of Appeals ~ ~

decision;, holding that summary disposition was indeed appropxiate, as a reasonably pz-udent ~ gym-+

person would lave foreseen slipping in a parking lot when wintex weathex conditions existed,
d
~

~
~

See Rugnolr v North OalclanrX-North Macomb bnaging, .Cizc., unpublished Court of Appeals ~ d
~

decision decided April 12, 206 (docket no. IA4544S), reversed, 892 NW2d 377.
~
~ ~

The Plaintiff nz this matter admitted that she saw winter cotzditions and knew that the H
0

parking lot nnay be slippery. (Exhibit ~ 'of MSD, pg. 32), She further adnaittecl that she was Q
~ N

abae to see the ice (Exhibit 73 of MSD, pg. 42), Chat tlae~•e was a light at the back door, ~s well as ~ J
~ N

ambient light co~ni~~g from the window. (Exhibit B of MSD, pg. 4l, 93). The very recent ~-'N O,_,,

IZagnoli Michigan Supreme Count oz~cler, as well as the 1'lainia£t's ow►~ testimony establishes that
o
~

v
-P

O

3
O
N
b
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the open and obvious doctrine must be applies in this case. The 
fact that tberc was low-light is

znap~osite. The Plaintiff s response o»ly cites unpublished Mick
aa~ln Court of Appeals decisions

in support of her a~~gume~~t. This CourC must follow established Su
preme Coi~r~t precedenC an this

z'egaz'd.

Furthermore, khe facts of this case da not support a conclusion 
that tUe alleged ice axzd

snow was effectively uaiavoidable. The Plaizitiff's owz~ b~•ief state
s that "it was a~ot tl~e ̀ packed

snow' that plaintiff admittedly saw but the water-cove~-cd ice caused by 
the blocked drain which

led to her fail." (Plaintiff's Brief, pg. I3). The drain was locate
d in only one area of tlae parking

lot and was complete]y avoidable. I~zdeed, sJae could have parked in anothex location, as Mr.

Shkoukani testified an his deposition axad as otlaez employees (n
amely, Debxa Buck and Robert

Spur} laad done (Mr. Shlcoukani even asked the Plaintiff why 
she chose to park in that spot

versus another spot). (E~hiUit E of MSD, pg. 12, 14).

To the extent the ~'laintiff changes her arguraelit that the danb
erous condition was the

parking lot, an icy parking lot, alone, is not an effectively 
unavoidable condition. To be ~~ ~

rneffectively unavoidable, "a haza~•d must be unavoidable or ine
scapable in effect or for all

~
practie~~l purposes." ~Xvffner v Lanctoe, 492 Mich 450, 468 (2012). "The me~•e fact that 

a ~ a
plaintiff's enaplovment milt involve facl~a~ an open a►ad obvious hazard does not make the o~ ~ ~

"and obvious l~azax•d effective) unavoidable 13ul1arcl v Oakwood Annapolis Hvsp, 3a8 Mich ~ ~

App 403 (20l ~l).
~ ~

This case is indistSn~uisliable fiozn the holdings of Barch. v Ryder Tr~rzsp Services,
0
Q ~

unpublished Court of Appeals decision. decided October 20, 2016 (docket no. 327914) and
'—'
~

N
J
N

Wallet• v St John the Evun~,relist Parish, unpublished Court of Appeals decisSou deczded N O

September 27, 2021 (docket no. 2)8178), cert, denied X191 Mich 913 (2012}, as explaiazed in
o
~

J
-P

O

4
O
N
~'d

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000668a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



further detail ia~ Safe's Motion fox Sumnnlry Dispositio~a. The Plainti
ff ad~aittedly was ~aot

foz~cecl to confront any dangerous condition under Michigan la
w. While the T'laiiitif~ axgues that

this case is sizaaxlar to that of Lymon v Free~llczrzd, 314
 Mich App 746 (2016), that case was

deczded on the "exCenuating ci►•cumstances" that a home health aid could not abandon an

Alzl~eimex's/Paak3nsou's patient for the s~lce of the patient's own safety. . .Id. 763-64. The

Plaintiff iii. this case is a waitzess and this is fax z~ore similaz• to tine employment situataai~s of an

electrician and delivery d~•iver, as was the case in 13arch and Walden, t~aat calleclively held that

tl~e Plaintiff could have made alternative axrangexnents, ~axked in anothex spot, or used her cell

phone to call for help. Barch, supra; Walden, supra. The Plaintiff's argument that she could aot

have gained entry to tape front entrance is severely undea-r~,ined by the feet that she went through

tlae fro~~.t entrance after she fell. (~xhibii B of MSD, pg. 46). It is simply f~t]se to assert that she

could not k►ave gained entry through that door had she not fallen.

B. Sage's dicl yaot possess/control the premises xnd if it did, it complied ~vitli its Z1

d~~ties.

As is explained in further detail in Defendant's Motion, De~~'endant did not ~ ~
r-i

possess/conk of the premises, given the relev~mt lease. If, however, the Court is not persuaded by b ~

~ d
that argument, Sage's complied with its duties to the Plaintiff by hiring awell-respected and a,

x'egarded snow removal contractor that cleared snow 3 days prior to the Paaintiff s £all (which 9 ~

was the last time it snowed). Indeed, if special circumstances exist such that tlxe open and ~ O

obvious doctrine does trot apply, liability inay only be imposed when "the defendant bt•cacl~es his ~ '~

duty of ~•easonable cnre." Hoffnef; supra at G63. There is simply nothing more that Sage's could Q ~ j
J J

have done to avoid the. instant accident az~d accordingly, this Cou~~t must grant the instant ~ N
N ~

Motioa~. 
p ~1
~ ~

O
O

5 N
~d
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WS-IERT:FORE, llefendant, Sage's Tuvest~nent Group, LLC, respectfull
y requests that

this IXonorable Couz•t grant the iusta»t Motion for Sun~taaary Dispos
ition, dismiss the Plaintiff s

claims with ~~rejudice and award sucla other relief i:his Court deem
s equitable anti just wide• the

circumstances.

SEGAL McCAMBRTDGE SINGER & MAHONEX

13y /s/ Marlc W. Steiner
DAVIT. 7. 'SATES (x'49405)

ERIC P. CONN (P64500}

MARK W. ST~TNE~2 (P78817}

Attorneys for Defendant, Sage's Investment

Cn;oup, LLC
39475 Thirteen Mike Road, Suite 263

Novi, MI X8377

Dated. June 14, 20 ~ 7 (248) 994-OObO

P~2.00~ OF SERVXCE

The undersigned certifies that the foregoing ixxst~•ument was served
 upon all parties to the ~

above cause by sexvzce through TrueFili»g &Served ozi June 14, 2017
. ~'`

d

/s/Robyn GoldUer~. d d

. ~ d
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2016001 ~'f 9~#~l --___._._______

Case Type NI-PERSONAL INJURY, AUTO NEG. ~ ~ctian: ~ WITH JURY DEMAND W 
Y~~.~~~~~~~~vu~~____..____..~._._w

Case Status: Open Status Dafe: 05!25/2016
fife ~atc: 05/25/2016 Case .fudge: SERVITTO, JR, EDWARD A
DCM Track: TRACK 180 DAYS DISCOVERY Next went: 11/30/2017

-..__ _._._ _,.__.,~ _.,~ ..___._.__.....w......,..__._....._..._._.....__.__.....~.....~.._.__.,_.._._._.____........____..__.,
All information ~ Docket ~ Party ~ Event ~ Financial ~ Receipt Disposition

..... ..........................._.... .:..., _. ._ ~..a....~..._...,.,........_,.~,,w.....,_......__.,.._ _~._.,.....w ,....:..~..................._.,.~_

Docket Information

date Description packet Text Amuunf
Owed

05/25/2016
.... .. . .. .....

ENTRY FEE
_.. _. .. _ . _

ENTRY FEE Receipt: 893599 Date: 05/26/2016
.... _._. .. . .. . . ... ~ .... . . .. ... . _.

$150.00
_. . ..

05/25/216
;.

JURY FEE

_

JURY FEE Recei t: 893599 Date: 05/26/2016
_ _. . . . 

p
$85.00

05/25/2Q16 EI.ECTRQNiC FILING ELECTRONIC FILING SYSTEM FEE -CIVIL Receipt: 893599 Date; 05/26/2016 $25,00

SYSTEM FEE - CNfL

05/25/2016 COMPLAINT/PETITION COMPLAINT AND JURY DEMAND/PETI710N FILED -CIVIL

` FILED -CIVIL DONNA LIVINGS (PLAINTIFF); SAGE'S INVESTMENT GROUP, LL.0

! (DEFENDANT);

05/2512D16 Sl1MMONS ISSUED SUMMQNS ISSUED *~EXP Q8-24-16*"

05/25!2016 CASE PLACED ON E-FILING CASE PLACED QN E-~IUNG STATUS PER ADMINISTRATIVE ORDER 2010-6

STATUS PER
ADMINISTRATIVE ORDER
2U 10-6

':. 06/06/2016 PRQOF OF SERVICE PROF OF SERVICE
(OBDH=33712773) PROOF OF SERVICE W/ATTCHED SIGNED CER7 CARD

06/06/2016 TRUEFILING PROOF OF TF2UE~'ILING PROOF OF SERVICE
SERVICE OBDH-33712774}

0 610 6/2 01 6 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=33770654) E-FILING FEE mt Receipt: bate: 6/7/2016 11;24:54 AM
Receipt: 896788 Date: p6/07/2016_

1 06/10/2016 ANSWER Td CQMPLAIN7 ANSWER TO COMPLAINT
(QBDH=33940063) DEFT SAGES INVESTMENT GROUP LLCS ANSWER TO
COMPLAINT; ERIC CONN P64500

1 SAGE'S INVESTMENT GRQUP, LLC (DEFENDANT);

06/16/2016 TRUEFILING PROQF OF i'l2UE~ILINC, PROOF OF SERVICE
SERVICE (OBDH=33940085)

06/10/2016 ~-FILING FEE WITH E-FILWG FEE WITH 6F_RVICE $5.00

SERVICE (UBDH=3~i044871) E-FILING FEE mt Receipt: Date: 6/14/2016 10:37:25 AM
Receipt: 898975 Dete:06/14/2Q16

06/10/2016 AFFIRMATIVE DEFENSES AFFIRMATIVE DEFENSES
(OBQH=33940071) DEFT SAGES INVESTMENT GF:OUP LLCS AFFIF2MAT{VE

j DEFENSES

06/10/216 TRUEFILING PRQOF OF TRUEFILING PROOF OF SERVICE

j SERVICE (OBDH=33940082)

06!10/2016 RELIANCE ON JURY

.. _ ..

RELIANCE ON JURY DEMAND

_

~
bEMAND

.._..
(OBDH=33940068) RELIANCE dN JURY DEMAND

._ .. ......
06/10/2016

.. ._. ... . ..

TRUEFILING PROOF OF

_._._.. _ . _ _ _ _.. . _ _.. . ._. ...

TFZUEFILING PROQF QF SERVICE

_.
~

SERVICE (OBDH=33940088)

g6/90/2016 PROOF O~ SERVICE PROQF OF SERVIGE
(QF3DH=33940067) PROOF OF SERVICE

06/10/2016 7RUEFILING PF200F OF `CRUEFILING PROOF dF SERVICE
SERVICE (OBDH=33940075)

06/10/2016 APPEARANCE (LITIGANT'S APPEARANCE (LITIGANT'S PRIMAF2Y ATTORNEY)

ATTORNEY) (OBQH=33940064) APPEARANCE (LITIGANTS PRIMARY ATTORNEY); ERIC
CONN P64500
SAGE'S INVESTMENT GROUP, LLC (DEFENDANT);

i 06/10/2016 TRUEFIGING PROOF OF TRUEFILING PROOF O~ SERVICE
SERVICE OBDH=33940076
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t7ate Description Docket Text Ainounk
Qe~red

06/14/2016 EAf~LY DISPOSIl'IQN EARLY DI5C'QSI710N SETTLEMENT CbNFERENCE SCHEDULED

SETTLEMENT Event: EARLY DISPOSITION SEl'TLEMENT CQNFERENGE

CONFERENCE SCHEDULED Date: 08/11/2016 Time: 8:00 am
Judge: SERVIT70 JR, EDWARD A Laaatian: CQUR7ROOM F - 3RD FLOOR

06/14/2016 IMAGE OF EVENT NpTICE
SENT

_ _ _ _ .. .

06!14/2016 SCHEDULING ORDER TO
BE ENTERF_D -ANSWER
RECV'D FROM:

06/14!2016 ~15CQVERY AND GASC
EVALUATION ORDER
ISSUED

06/14/2016 CASE EVAi~ AF7Efl:
SUMMARY DISPO MOTIgN
BY: PLTF'S WITNESS LIST
BY: bEFT'S WITNESS I_I5T
BY:

Result: ADJOURNED-STIPULATION &ORDER

IMAGE OF EVENT NOTICE SENT

(N) EDSC NOTICE
Sent on: 0611412016 15:33:25.76

SCH~DULINC ORDER TO BE ENTERED -ANSWER RECV'D FRAM:

. . ._

DISCOVERY AND CASE EVALUATION ORDER ISSUED

(N) IMAGE OF DISCQVERY ANb CASE EVAL ORDER
Sent nn; OG/14/2Q18 15:41:47.78

CASE EVAL AFTER: 12/12/2016
SUMMARY DISPO MQTION BY: 03/13/2017
PI.TF'S WITNESS LIST BY: 09/12/2p16
DEF7'S WITNESS LIST BY: 08/27/2016

Q6/15/2016 ANSWER TO AFFIRMATIVE ANSWER TO AFFIRMATIVE DEFENSES
~EF~NSE5 {bBDH=34102817) PLAINTIFF'S REPLY 7Q pEFENDANT'S AFFIRMATIVE

DEFENSES, PROOF OF SERVICE

06/15!2016 TRUEFILING PF:OOF OF TRUE~ILING PROOF OF SEF2VICE
SERVICE (QBDH=3410281$)

0 611 6/2 0 1 6 E-FILING FEE WITM E-FILING FEE WITH SERVICE $5,Q0

SERVICE (OBDH=34204847) E-AILING FEE mt Receipt: Oate: 6117/2016 10:25:33 AM
Receipt: 900144 Date:06l17/2016

F 08/09/2016 NOTICE OF NON-PARTY NOTICE OF NON-PARTY FAULT
FAULT (OBDM=36413551) DEFTS NOTICE OF NON-PARTY FAULT, PROOF OF

SERVICE

08!09/2016 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE {aBDH=36467081) E-FILING FED mt Receipt: pate: 8/10/2016 9:27:26 AM
Receipt: ~J1620A gate: 08/10/2016

08/09!2016 NOTICE QF N(~N-PARTY NOTICE QF NON-PARTY FAULT
FAULT (QBDH=36413665) C3EFENDANT'S NOTICE OF NON-PARTY FAULT; PROdF OF

SEF2VICE

08/09/2016 TRUEFIL.ING PROOF bF TFZUEFILING PROOF OF SERVICC

i SERVICE (OBDH=36413748)

08/09/2016
__.

E-FILING FEE WITH

_. _

E-FILING SEE WITH SERVICE

_ .
$5.00

SERVICE (OBDH=36467329) E-FILING FEE mt Receipt: Date: 8/10/2016 9:31:03 AM
Receipt: 916479 Date: b$11~/2016

08/09/2096 AMENDED COMPLAINT AMENDED COMPLAINT

f (OBDH=36 18765) FIRST AMENDED COMPLAINT RELIANCE UPON PR~V

[ FILED JURY DEMAND; PRF OF SF2VC (ADDING ONLY T&J LANDSCAPING &
SNOW REMgVAL INC AND GRAND DIMITRES OF EASTPOINTE FAMILY
COINING) KEVIN A MCNEELY P38368

j 08/09/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

r SERV{GE (OBDH=36418768}

08!09/2016 E-FILWG FEE WITH E-FILING FEE WITH SERVICE $5,00

SERVICE (OBDH=365131$4) E-FILING FEE mt Receipk: Date: 8/11/2016 8:40:21 AM

e Receipt: 916498 L7ate:08111/2016

08/09!2016 SUMMONS ISSUED SUMMpN5 ISSUED
(OBDH=36418767) SUMMONS ISSUED: OS-09-16 EXP 11-09-16
AS fi0 GRAND DIMITRES OF EASTPOINTE FAMILY DINING AND T&J
LANDSCAPING & SNQW REMOVAL INC

08/09!'2016 TF2U~1=ICING PROOF Q~ TFtUEFILING PI~OOF OF SERVICE
SERVICE (OBDH=36418770)

U8/1Q/2016 Tf~UEFILING PRQOF OF TRUEFILING PROOF OF SERVICE
SERVICE {OBDH=36470218)
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Date p~~cripkion Docket Text Ama~mk
Ot~~red

08/11/2016 ADJOURNED - ADJOURNED - 5TIPULATION & ORDEF2 Td 9/15/2016 AY 8AM, OTE

STIPULATION & ORpEFt The following event: EARLY DISPOS1710N SE71'LEMENT CONFERENCE

scheduled for 08/1112016 at 8:00 am has been resulted as follows;

Result: ADJOURNED-STIPULATION 8~ ORDER

Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3Rd FLOOR

08/11/?_016 EARLY DISPOSITIQN EARLY DISPOSITION SETTLEMENT CONFER~NC~ SCHEDUL.EQ

SETTLEMENT
CONFEF2ENCE SCHEDULED The fallowing event: EAf2LY DISPQ5ITION SETI'L~MEN

T CONFERENCE

scheduled far Q8/11/2Q16 at 8:00 am has been rescheduled as follows:

Event: ~AaI.Y DISPOSITION S~TTLEM~NT CQNFERENCE

Qate: 09(15/206 Time; 8:00 am
Judge: SERVITTO JR, EgW,~RD A Location: COURTRQQM F - 3RD FLOOR

Result: HELD-CIVIL

08/16/2016 PRQQF OF SERVICE PROOF OF SERVICE
(OBDH=366£33284)

08/16/2016 5TIp & 012DEf2 SGt~ RE: STII' &ORDER SGb RE:
(OBDH=36470217) S/O AqJ EDSC FROM 8/11/2016 TO 9!15/2016 AT 8AM

SGD/EAS

08116/2016

_.. .
PROOF OF SERVICE PROOF OF SERVICE

(OBDH=36683284) _ _ _

D8/16/2016 E-FILING FEE WITH E-FILWG FEE WITH SERVICE $5.00

SERVICE (OBOH=36728353) ~-FILING FEE mt Receipt: date: 8/17/2016 8:14:05 AM

Receipt: 918035 Date: 08/17/2016

08/19/2016 ANSWER TO CQMPLAINT ANSWER TO COMPLAINT
(OB~H=36845256) DEFT SAGE INVESTMENT GROUP LLC'S ANSWER Tp PLTF

FIRST AMENDEq COMPLAINT
SAGE'S INVESTMENT GROUP, LLC (DEFENDANT}; ;ERIC P. CONN (Attorney)

on behalf of SAGE'S INVESTMENT GROUP, LLC

08/19/2016 TRUEFILING PRpOF ~F TRUEFILING PROQF OF SERVICE

SERVICE (OBDH=36845257)

08/19/2016 E-FILING FED WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDh1=36893685) E-FILING FEE mt Receipt: Date: Bl22l2016 8:47:23 AM

Receipt; ~J19883 Date; 08/2212016

08!22/2016 ANSWER TO AFFIRMATIVE ANSWEf2 TO AFFIRMATIVE DEFENSES

DEFENSES (OBDH=36894834) PLTFS REPLY 7Q DEFTS AFFIRMATIVE DEFENSES PLED IN

f2~SPONSE 7i7 PL7F5 FIRST AMENbED COMPLAlN7; PRF OF SRVC

08/22/2016 TRUEFILING PRQdF OF TRUEFILING PROOF OF SERVICE

SERVICE (QBDH=36894836]

Q8/22/2016 E-FILING FED WITW E-FLING FEE WITFI SERVICE $5.00

SERVICE (QBDH=36943440) E-FILING SEE rnt Receipt: Date: 8/23/2016 9:16:52 nM

Receipt: 920199 Date: 08/23/2016

08(25/2016 PROOF OF SERVICE PROOF OF SERVICE
(OBDH=37067468) PROOF OF SERVICE

08/25/2016 TRUEFIUNG PROOF OF TRUEFILING PftOQF OF SERVICE .

SERVICE (OBDH=37Q67469}

03/25/2016 E-FILING FEE WIThI E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=37071441) E-FILING FEE mt F2eceipt: Date: $12812016 8:13:52 AM

Receipt: 921278 Date: US(L6/201Ei

08/25/2016 SERVICE ON COMPLAINT" SERVICE ON CQMPIAINT FILED

FILED (OBDH=37067797) PROOF OF SERVICE ON COMPLAINT FILED

CERT MAIL/GREEN CARD 8!22/'16
GRAND DIMITRFS OF EASTPOINTE FAMILY DINING (DEFENDANT};

08/25/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDM=37067802)

08(25/2016 E-FILING SEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDIi=370720~i6) E-FILING SEE mt Receipt: bate: 8/2612016 8:47:57 AM

Receipt: 921465 Date: 08/26/2016

09/12/2Q16 PLAINTIFF'S WITNESS I.ISl' PLAINTIFF'S WITNESS LIST
(OBDH=37791222) PLTF'S WITNESS LIST, EXPERT WITNCSS LIST, AND

EXI-11Cii7 LIST W/ PROOF OF SVC
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pate Aescription Docket Text Arnvunt
Q}ved

09/12/2016 7RUEFILING PROOF OF TRUEt=1UNG PROQ~' OF SERVICE

SERVICE (OBDH=37791225) -

09112/2016 E-FILING FEE WITH E-FILING FED WITH SERVICE $5.OU

SEf2ViCE (QBDH=37841486) E-FILING FEE rnt Rec~:ipt; Date: 9/131201G 10:00:12 AM

Receipt: 926479 Date: 09/13/2016
_ . .. .

09/16/2016 HELD: hi~LD:
The following event: EARLY [DISPOSITION SETTI.EMEIVT CONFERENCE

scheduled for Q9/15/2016 at 8:00 am has been resulted as follows:

Result: HELb-CIVIL - CONF MELQ IN CHAMBERS, MATTER ApJ TQ 11/3/2016 A7

8;OOAM FOFt FURTHER EDS CONS, SGD.
Judge: SERVITTO JR, EDWAFZD R Location: COURTRQOM F - 3RD FLQOR

09/15!2016 EARLY DISP051TIpN EARLY t~ISPQSITIQN SETTLEMENT CONFERENCE SCHEDULED

SETTLEMENT
CONFERENCE SGH~bULED The following event: EAF2LY DISPOSITION SETTLEMENT CONFERENCE

scheduled for 09l15l2Q16 at 8:00 am has been rescheduled as follows:

Event: EARLY DISPOSITIpN SE77LEMENT CONFERENCE

T7ate: 11103l2D1G Time: S:DO am
Judge: SERVITTO JR, EDWARD A ~,ocation: COURTROOM F - 3Rd FLOOR

Result: ADJOURNEQ-STIPULATION & ORQER

09/15/2Q1~i PROOF OF SERVICE PROOF OF SERVICE
(OB~H=37961110) PROOF O~ SERVICE

09/15/2016 TRUEFILING i~ROOF OF TRUEFILING PROOF QF SERVICE

5EF2VICE (OBDH=37961112)

09/15/2016 E-FILING FED WITH E-FILING FEE WITM SERVfGE $5.00

SERVICE (OBDH=38D12685) E-FILING FEE mt Receipt; Date: ~J/16/2016 11:26:17 AM

Receipt: 927888 Date: 09/16/2016

09/16/2016 NOTICE OF APPEARANCE NOTICE OF APPEARANCE
(OBpH=38012208) NOTICE OF APPEARANCE
GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT);

09/16/2016 TRUEFILING PROQF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=38012216)

09/16/2016 APPEARANCE (LITIGANT'S APPEARANCE (LITIGANT'S PRIMARY ATTORNEY)

ATTORNEY) (OBDH=38012211) APPEARANCE (LITIGANTS PRIMARY AT'(ORNEY)(JAMES

MpL.I..OY P59224)
GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT);

D9116l2d16 TRUEFILING F~ROOF dF TRUEFIIING PROOF OF SEFtViGE

SERVICE (OBDH-3801221 q)

09/1B/2016 E-FLING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDN=381 Q7976) ~-AILING FEE mt Receipt: bite: 9!20/2016 8:06:Q3 AM

Reoelpt: 925347 Date: 09/20/2016

09!16!2016 ANSUVER TO GgMPLAINT ANSWER ~O CQMPLAINT
(OBD1~1=38012207) DEFT GRAND DINIITRE'S OF EASTPOINT FAMILY DINING5

ANSWER TO PLTF FIRST AMENDED COMPLAINT (JAMES MOLLOY P5922~1)

GRAND DIMITRES QF EASTPOINTE FAMILY QINING (DEFENDANTJ;

09/16/2016 TRUEFILING PROOF QF "rRUEFILiNG PROOF bF SERVICE

SERVICE (OBDH=38012215)

09/16/2016 CERTIFICATE OF SERVICE CERTIFICATE OF SERVICE
(OBDH=38012?10) CERTIFICATE QF SERVICE

09/16!2016 TRUEFILING PRQOF OF TRUEFILING PRQOF OF SERVICE

SERVICE (aBDH=38012217)

09/16!2016 AFFIRMATIVE bEFENS~S AFFIRMATIVE DEFENSES
(OBDH=38012209) SPECIAL AND AFFIRMATIVE DEFENSES

09/16/2016 TRUEFiLING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDM=38012219)

09/16/2016 RELfANCE ON JURY RELIANCE ON JURY DEMAND

DEMAND (OBgH=38012212) RELIANCE ON JURY DEMAND

09/16/2016 7RUEFILING PROOF OF TRUEFILING PROOF OF SERVICE ,

SERVICE (OBDN=38012222) ',
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Date Description Docket Text

09/16/2016 BRfEF IN SUPPORT BF21CF IN SUPP012T
(OBDN=38014855) BRIEF IN SUPPORT' OF M0710N TO ADJOURN

SCHEDULING
ORDER DATES BY NINETY DAYS

09!1612016 TRUEFILING PROOF Or
SERVICE

09!16/2016 MOTION Tp ADJOURN

09!16!2016 MOTION FEE

09/16/2016 TRUEFILING P~'t00~ OF
SERVICE

09/16/2016 E-FILING FEE WITH
SERVICE

TRUEFILING PROOF OF SEF2VICE
(OBDH=38014857)

MOTIQN TO AgJOURN
(pBDH=38014854) DEFENIJANT, GRAND DIMITRE'S OF EASTPgINTE FAMILY

DINING'S,
MOTION TO ADJOURN SCHEDULING ORDER DATES BY NINETY DAYS

MOTION FEE
Filing Fee mt Receipt: Qate; 9/16/2016 ?..:08:13 PM Receipt: 9?_8585 Date;

0912012016

TRU~FILING PROOF OF SERVICE
(t7BDH=38014856)

Amount
Owed

$20.00

_ _ .. .._... . .Y.. .__.... . . _ __ ._. _ ... .. .. .. .. .... .. .. ... . . .. .. .... ..._... ...._.. . ...._ ... . ._ ..

E-FLING ~~~ WITH SERVICE $5.00

(OBDH=38113927) E-FILING FEE mt Receipt: Date: 9120/2016 10:25:A8 AM

Receipt: 928585 Dato:09l2Q/2Q16

09/16!2016 E-F'(LED REQUE81' FOR E-F{LED REC~UEST FOR NEARING

HEARING (013DH=38014853} E-FILED REQUEST FQR HEARING; PRF OF SVC

09/16/2016 TRUEFILING PROOF OF TRUEFILING PF200F OF SERVICE

SERVICE (QBDH=38014859)

09/20/2016 NEARING: MTN TO HEARING: MTN TO ADJOURN SCME~ULED

ADJOURN SCHEDULED Event: (~) MTN TO ADJOURN
Date; 1010312016 Time: 8:30 am
Judge: SERVITTO JR, EdWARD A Location: GOUR7ROOM F - 3Rb FLOOR

MOL~OY

Resuit: HELD-CIVIL

09/20/2016 DISCOVERY AN(7 CASE bISCpVEF2Y AND CASE EVALUATION QFtDER 155U~D 70 ATTY JAMES

EVALUATION ORDEFL MOLL.OY
ISSUED

(N} IMAGE OF DISCOVERY AND CASE EVAL ORDER

Sent on: 09/20/2016 13:32:18.29 I
_ _ _

09/20/2016
. _... ..... __. . _...

IMAGE OF EVENT NOTICE

_.... ... ... _ _ .. .. ... . __ ....._ . ...... .. . . .. .. ... .......__ _.. .. .. .__. _ _

IMAGE OF EVENT NOTICE SENT

SENT
(N) EDSC NOTICE i

Sent on: 09/20/2416 13:33:59.79

09/20/2416 ANSWER Tb AFFIRMATIVE ANSWER TO AFFIRMATIVE DEFENSES

DEFENSES (OBOE/=381193Q7) PLTF REPLY Td DEFT GRAND DIMITRE'S AFFIRM ~

DEFENSES

09/2Q/2Q16 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVIGE

SERVICE (OBDhf=38119310)

09/20/2016 E-FILING FEE WITH E-FILING SEE WITH SERVICE $5.00

SERVICE (OBDH=38175041) ~-FILING FEE mt Receipt: Date: 9/21/2016 11:00:38 AM

Receipt:92~J133 Date:09/21/2Q16

0 912 612 0 1 6 DEFENDANTS WITNESS DEFENDANTS WITNESS LIST

LIST (OBDhl=38439985) DEFI", GRAND DIMITRES OF EASTPOINTE FAMILY (FININGS

WITNESS LIST, PRF OF SERV

09/26/2016 TF2UEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=38A399$Z)

09/26/2016 E-FILING FEE WITH E-FILING FEE WIT/-i SERVICE $5.00

SERVICE (Q~DFi=3$481696) E-FILING FEE mt Receipt: Date: 9(27!2016 8:30:09 AM

Receipt: 930714 Date: 09127/2016

09/27/2016 DkFENDANTS WITNESS DEFENDANTS WITNESS LIST

LIST (OBDH=38493678) DEFT SAGES WVESTMENT GRQUP WITNESS AND EXHIBIT

LIST, PRObF OF SERVICE
...

09/27/2016 TF2UEFIL~NG PFZOO~' OF

.
TRUEFILING PROOF OF SERVICE

SERVICE (O~DH=38493681)

09/27/2016 E-FILING FEE WITH E-FILING FEE WITH SERVICt $5.00

SERVICE (OBDH==38582677) E-FILING FEE mt Recaipt: f7~te: 9!29/2016 8:13:09 AM

Receipt 931464 Date: 09/29/2016

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000676a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



Date ~escriptian Dacket Texk Amou~7t
Owed

10/03/2016 HELD: HELD: M7N 7q AbJ SCHEDULING O~tDEF2 BATES-GRID, ADJ 90DYS, OTE

The following event: (E) MTN TO ADJOURN scheduled for 10/03/2016 at 8:30 am

has beei7 resulted as follows:

Result: HELD-CIVIL
Judge: SERVI770 JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

HELD ON THE RECQRL~
COURT REPORTER: CIMINI, MARY
C~ttific~te #: CSR-2643

10!03/2016 ORDER EXTENDING OF2D ADJ SCHEDULING ORDER QATES 90DYS: PWL 12/19/2016, pWL 112/20 7,

DISCOVERY - SGQ I~SGVY CUTQ~F 3/13/2017, MSt~ ~Y, 6/121?_017 -5GDIEAS

1p11$/2016 SERVICE ON COMPLAINT SERVICE QN COMPLAINT FILED

FILED (OBDH=39613210) PF20QF OF 5EF2VICE ON COMPLAINT AILED

PERS / 10/11116
T&J LANDSCAPING & SNQW REMOVAL INC (DEFENDANT);

10/18/2016 TRUEFILING PROOF OF TRUEFILING PRQOF OF SERVICE

SERVICE (OBDH-39613573)

1bl~812016 E-FILING FEE WITH E-FILING FEE WI7hi SERVICE $5,00

SERVICE (OBDH=39706583) E-FILING FEE mt Receipt: pate: 1 0/20/201 6 8:06:26 AM

Receipt: 938425 Date: 10/20/2016

1 0/2 012 01 6 DEFENDANTS WITNESS DEFENDANTS WITNESS L.15T

LIST (QBDH=39710199) DEF~NDFINT, GRAND DIMITRE'S OF EASTPOINTE

FAMILY DINING'S, FIRST SUPPLEMENTAL WITNESS LIST, PRF QF SRV

10/20/2016 "CRUEFILING PROOF OF TRUEFIUNG PROOF OF SERVICE

SERVICE (OBgH=3971 D2~4)

10/20/2016 E-FILING FEE WITH E-FILING FEE WITM SERVICE $5.00

SERVICE (OBDH=39840302) E-FILING FEE mt Receipt: Date: 10/24/2016 834:34 AM

Receipt: 939406 Date: 10/24/2016

10/25/2016 BRIEF IN SUPPORT BRIEF IN SUPPORT
(OBDH-39902301) BRIEF IN SUPPORT WITH ATTCHD EXHIBS A TWROUGH C

10/25/2016 T'RUEFILING PROOF OF TRUEFlI.ING PROOF OF SERVICE

SERVICE (OBDH=39902311)

10/25/2016 M0710N FOR SUMMARY MQTION FQR SUMMARY DISPOSITION

DiSPQSITION (OBOH=399Q2302) DEFENDANT, GRAND DIMITRE'S bF EASTPOINTE FAMILY
i

DINING'S, I

MOTIQN FQR SUMMF~RY OISPOSITIQN PURSUANT TQ MCR 2.116(G)(7)

10!25/2016 MOTION FEE MOTION FEE $2Q.OQ

Filing Fee mt Receipt: bate: 10/25/2018 3:23:32 PM i2eceipt: 940615 bate:

10/27/2016

10125/L016 TRUEFIIING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDI-i=39902309)

10/25/2p16 E-FILING (=EE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (QBDH=4Q048475) E-FILING FEE mt Receipt: Date: 10/2712016 8:19:16 AM

Receipt: 940615 Date:1D/27/2016

1 012 512 0 1 6 E-FILED REQUEST FOR E-FILED REQUEST FOR NEARING

ti~ARING (OBDH=399023Q3) ~-~'ILEq REQUEST FOR HEARING WITM PRQOF QF

SERVICE FQR GRAND DIMITRES MQTtQN FOR SUMMARY DISPOSITION FOR

1'1-28-16

10/25/201G TRUEFILING PROOF OF TRUEFILWG PROOF OF SERVICE

SERVICE (QC3DH=39902314)

10/26/2016 HEARING: MTN FOR HEARING: MTN FOR SUMMARY DISP SCHEDUL.~D

SUMMARY DISP Event: (E) MTN FOR SUMMARY DISPOSITION

SGHGDULED Date; 11128/2016 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RQ FLOOR

MC?L.l.OY

Result: HELD-CIVIL

10!31(2016 TRUEFILING PROOF OF TRUEFlLING PROOF OF SERVICE

SERVICE (OBDH=X0195967)
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Date [lesrription Racket Texk Amounk
04ved

1110312016 ADJOURNED - ADJOURNED - S71PUlATION 8~ ORDER
STIPULATION &ORDER The following event: EARLY DISPOSITION SETTLEMENT CONFEF2ENCE

scheduled for 11103!2016 at 8:00 am has Ueen resulted as follows:

Result: ADJOURNED-STIPULATION & QRDER
Judge: SERVITTb JR, EDWARD A Location: COURTROOM F - 3Rd FLOOR

11/0~12Q16 EARLY DISPOSITION EAF2LY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED

SETTLEMENT
CONFERENCE SCHEDULED The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE

scheduled for 11/03I2Q16 at 8:00 am has been rescheduled as follows:

Event: EARLY DISPOSITION SETTLEMENT CONFERENCE
Date: 12l0812Q16 Time: 8:00 am
Judge: SERVITI'O JR, EDWARD A Location: COUR7RpOM F - 3RD FLgOR

Result: HELD: NUT PLACED ON F2ECORD

111Q312Q16 PROOF OF SERVICE PROOF QF SERVICE
(OBDH=40348874)

11/03/2016 STIP & ORDEf2 5GD RE: 571P &ORDER SGD FZE:
tQBDH=40195963) 5!O ADJ EDSC FROM 11/3/2016 TO 12/8/2016 AT 8AM

SGD/EAS

11/03!2016 PROOF OF SERVICE

...
PROOF OF SERVICE
(OBDH-40348874)

19103/2016 E-FILING FEE WITH E-FILING FEE Wil'H SERVICE $5.00

SERVICE (OBDH=40369469) E-FILING FEE mt Receipt: Date: 11/4/2016 $:05:46 AM

Receipt: 942883 Date: 11/04/2016

11/Q3I2016 CER'PIFICATE OF SERVICE CERTIFIC,~TE pF SERVICE
(OBDH-40339756) CER7I~ICATE QF SERVICE

11/03/2016 7RUE~ILING Pf:00F OF TRUEFILING PROOF OF 5~12VICE

SERVICE {OBDN=40339759)

11/03/2016 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SEF2VICE (OBDH=40429810) E-FILING FEE mt Receipt: Date: 11/7/2016 8:21:12 AM

Receipt; 943457 Qate: 11/07/2076

11!96/2016 AFFIRMATIVE DEFENSES AFFIRMATIVE DEFENSES
(OBDH=40705613) AFFIRMATIVE QEFENSES; PF2F OF 5RVC

11/16/2016 7RUEFILING AROOF OF TRUEFILING PROOF OF SEF2VICE

SERVICE (OBDFi=A07p5615)

11/18/2016 ANSWEF2 TQ CQMPLAIN7 ANSWER TO COMPLAINT
(OBDH=40705611) ANSWER TO FIRST AMENbED CbMPLAINT; PRF OF SRVC;

5TEVF_N GABEI. P40617
T&J LAN~ISCAPING &SNOW REMOVAL. INC (DEFENDANT);

11!1612016 TRUEFILING PR00~ OF TRUEFILING PROOF OF SERVICE

SERVICE (08DH=40705616)

11116/2016 E-~IL{NG FEE WITH E-FILING FEE WIThi SERVICE $5.00

SERVICE (O~pH=40973248) E-FILING FEE mt Receipt: gate: 11/23/2016 8:10:19 AM

Receipt: 948687 Date: 11/23/2016

11!16/2016 RELIANCE QN .IUFZY RELIANCE ON JURY DEMAND

DEMAND (QBDH=40705614) RELIANCE UPON DEMAND FOR JURY TRIAL; PRF OF SRVC

11/16/2016 7RUEFILING PC~OOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBgH=40705617)

1111612016 APPEARANCE (LITIGANT'S APPEARANCE (LITIGANT'S ATTORNEY)

f1TTORNEY} (OBDFi=A0706405) APPEARANCE; PRF OF SRVC; SSTEVEN GAEL P40617

(1I71GANTS ATTORNEY)
T&J LANDSCAPING &SNOW REMpVAL INC (DEF~NDAN7);

11/16/2016 Tf2UEFILING PROOF OF TFtUEFILING Pf2QOF O~ SERVICE

SERVICE (OBDH=h070B406)

11!16/2016 E-~IL.ING FEE WITH E-FILING FEE WITM SERVICE $5,00

SERVICE (OBDht=40973431) E-FILING FEE m4 Receipt: Date: 11/23/2016 8:16:22 AM

Receipt: 948709 Date: 11/23/2016

11/17!2016 ANSWER TO AFFIRMATIVE ANSWER TO AF('IRMATIVE DEFENSES

DEFENSES (OBDH=40769919) PLTF REPLY TO DCFT T&J LANDSCAPING AND SNQW

REMOVAL INCS AFFIRM DEFENSES
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Owed

11I17t2016 E-FILING FEE W17H E-FILING FED WITFI SERVICE $5.00'.

SERVICE (OBDH=41538933) E-FILING FEE mt Receipt: Date: 11130!2016 10.00:12 AM

Fteceipt:949928 Date: 11 /30/2016

11l17120~6 TRUEF'IUNG PRQUf= OF TRUEFILING PF200F QF SEf2VICE

SERVICE (OBDH=40766488)

11117/2016 l'RUEFIUNG PROOF OF
_ _. _ . ..

TRUEFILING PROOF OF SERVICE

SERVICE (OBQH=~D767155)

11/18/2016 TRUEFILING PROOF OF TRUFFII.ING PROOF OF SERVICE

SERVICE (OBDH=40769924)

11118/2016 BRIEF IN OPPOSITION BRIEF IN OPPQSITI(>N
(OBOH=40818774) PLTFS BRIEF IN OPPOSITION 70 DEFT M7N FO~t

SUMMARY pISPQSITION; PRP OF SVC

11118/2016 TaUEFILING PROOF' OF TF2UEFILING PROOF OF SEFtViCE
S~RVIC~ (QBDH=40818782)

11/18/2016 E-AILING FEE WITH E-FILING ~~E WITH SERVICE $5.OQ

SERVICE (OBDH=41541609) E-FILING SEE mt F2eceipt: Date: 11/30/2016 11:45:21 AM

Receipt: 950076 Date: 11/30/2016

11/18/2016 ANSWER TO MOTION ANSWER TQ MOTION
(OBDH=AQ818778) PLTFS ANSWER TO [7EFT GRAND DIMITRES OF

EASTPQINT FAMILY DINING MTN FOR SUMMARY DISPOSITION PU~2SUANT

TO MCR 2.116 (C)(7); PRF qF SVC

11/18/2016 TRUEFILING PROOF OF TF2UEFILING PROOF OF SERVICE

SERVICE (OBDH=40818781)

11!1812016 DOCUMENT FILED: DOCUMENT FILED:
(OBDH=44818777) EXH181T A TO PtT~5 AN5 70 DEFTS MTN FOR SD

11(18/2016 7FtUEFILWG PROOF OF TRUEFILING PROOF OF SEF2VICE

SERVICE (OBDH-40818780)

11/23/2016 ANSWER TO MOTIpN ANSWER TO MQTION '
(OBDH=40980289} DEFT GRAND pIMITRES OF EAST('OINTE FAMILY DININGS

REPLY TO PL7F ANSWER Yd GRAND DIMITRES MTN FOR SUMMARY

DISC'OSITION PURSUANT TO MCR 2.116 (C)(7) W/EXHIBIT; PRF OF SVC

11/23/2016 TRUEFILING PROOF OF TRUE~ILING PROOF OF SERVICE

SERVICE (OBDM=40980291)

11123/2016 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OB~FI=41833157) E-FILING FEE mt Receipt: Date: 12/2/2Q16 8:22:15 AM

Receipt: 950914 Date: 12/02/2016

11/28/2g16 IMAGE OF ~V~NT NOTICE IMAGE OF EVENT NOTICE SENT - AS TO STEVEN GABEL

SENT
(N) EDSC NOTICE
Sent on: 11 /28/2016 11;46:46.65

11/2812016 I~ISCOVERY AND CASE DISCOVERY AND CASE EVALUATION ORDER ISSUED

EVALUATION ORDER
ISSUED (N) IMAGE OF QISCQVERY AND CASE EVAL. ORDER ',

Sent on: 11/28/2016 11:49:25.30

11/28/2416 HELD: hlEl.t~ BFR JMB FOR EAS: MTN FOR S!D-TAKEN UlA, OPINIORD 7Q ISSUE

The following event: (E) MTN FOR SUMMAF2Y DISPOSITION scheduled for

11/28/2016 at 8:30 am has been resulted as foilnL✓s:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

HELD ON THE RECORD
COURT REPORTER; RHONDA FOSTER C6R #3612

11128/2016 STIP &ORDER SGD F2E: STIF' & OftDER SGD F2E:
(OBDH=41124972) S/O COMPELLING PLTFS ANSWERS TO DE~7 GRAND

DIMITRES OF EASTPOINTE FAMILY DININGS INTERROGS AND RES TO REQ

FOR PRQD QF DQCS DTD 9!1 G/2016 -SGq/JMBIEJ~S

11/28/2016 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SEF2VICE (OBDH=41124973)

11!?_8/2016 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=42111632) E-FILING FEE mt Receipt: Date: 1216/2016 3:45:26 PM

Receipt:95255f~ Date: 12/Q612Q16
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Date pescYipfifon DacketTexk Amount
Obaed

12/Q1/2Q16 PLAINTIFF'S WITNESS LIST PLAINTIFF'S WITNESS LI57
(OBDH=41786758) PLAINTIFF'S LAY WITNESS AND EX!'ERT WITNESS

INTERROGATOfZ{ES TO DEFENQAN7, SAGE'S INVESTMENT GROUP, LLC, PRF

OF SRV

12/01/2016 TRUEFILING PROgF OF TRUEFILING PROOF OF SERVICE "

SERVICE (OBDH=41786779)

12/01/2016 E-FILING FEE WITH E-FILING FF~ WITH SERVIGE $5.00

SERVICE (QBDM=422186G8) E-FILING FEE mt Receipt: Date: 12/812016 8:06:49 AM

Receipt: 953415 Date: 12/08/2016

12/01/2016 REC2UEST FOR REQUEST FOR PRODUCTIQN pF DOCUMENTS

PRODUCTION O~ (OBDH=41786756) I'LAIN7IFF'S 2nd R~QUE57 FOR PRODUCTION OF

DOCUMENTS DOCUMENTS
PURSUANT Td MCR 2.310 TO DEFENDANT GRAND DIMITRE'S OF
EASTPOINTE FAMILY DINING, PRF qF SRV

12l01/20~6 7RUEF'ILING PROOF OF 7RUE~IUNG PF200F OF SERVICE
SERVICE (OBDH=41786784)

12/01!2016 REQUEST FOR REt,~UEST FOF2 PRODUCTIQN OF DOCUMENTS

PRODUCTIpN OF (OBDH=41786762) PLAINTIFF'S 2nd REQUEST FOR PRODUGTION QF

DOCUMENTS pQCUMENT5
PURSUANT TO MCI 2.310 TQ DEFENDANT SAGE'S INVESTMENT Gf20UP,

LLC, PRA OF SRV

12/01/2016 TRUEFILING PROOF OF TRUEFILING PROOF QF SERVICE

SERVICE (OBDM=4'1786785)

12/g112Q16 PLAINTIFF'S WITNESS LIST PLAINTIFF'S WITNESS LIST
(OBDH=47786761) PLAINTIFF'S EXPERT WITNESS INTERROGATORIES TO

DEFENDANT, GRAND DIMITRE'S OF EASTPOINTE FAMILY DINING, PRF OF

SRV

12/01/2016 TRUEFIL.ING PROOF OF TRUEFILING PROOF OF SERVICE
SEf2VICE (QBDH=4178678)

12/01/2016 REQUEST FOR REQUEST FQR PRQDIJCTION OF DOCUMENTS

PRODUCTION OF (OBDH=41786759) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF

DOCUMENTS gOCUMENTS
PURSUANT TO MCR 2.310 TO DEFEN[7ANT T&J LANSCAPING, PRF OF SRV

12/01/2016 TRUEFILING PRpOF OF TRUEFILING PFtbOF QF SEF2VICE

SERVICE (OBDH=41786782)

12/01/2016 PLAINTIFF'S WITNESS LIST PLAINT'IFF'S WITNhS5 LIST
(OBDH=41790060) PLAINTIFF'S FIRST AMENDED WITNESS LIST, EXPERT

WITNESS LIST AND EXHIBIT LIST, PRF OF SRV

12/01/2016 TRUEFILING PF200F OF TRUEFILING PROOF 0~ SERVICE

SERVICE (06DH=-X11790061)

12/01/2016 E-FILING FED WITH E-FILING SEE WITH SERVICE $5.00

SERVICE (OBDH=42218768) E-FILING FEE rnt Receipt: Date; 1?_!8/2016 8:10:57 AM

Roceipt:953073 Date: 12108/2D16

12/06/2016 PROOF OF SERVICE PRQQF QF SEF2VICE
(gBQH=42111575)

12/06/2016 PROOF OF SERVICE PROOF OF SERVICE
(OBDH=42111575)

12/07/2p16 PROOF 0~ SEF2VICE PROOF OF SERVICE
(OBDN=4216~J649) PROOF OF SERVICE

12!07/2016 TRUE~ILING PROOF QF 7RUEFIUNG PFtQOF OF SERVICE

SERVICE (OBDH=42169652)

12/b7/2016 E-FILING FEE WITH E-FILING FEE WITH SERVICC - $5.Dd

SERVICE (OBDM=42503820) E-FILING FEE mt F2eceipt: Date: 12!14/2016 8:09:20 AM

Receipt: 954715 Date: 12/14/2016

12/08/2016 HELD: N07 F'LACEI~ ON HELD: NOT PLACED ON RECORD, DSCVY EXTENDED 30DYS, STATUS CONF

RECORD, SET FOR 4!271201 % A7' $AM, MSD CUl~OFF IS 6/12/2017, OTE
The foilawing event: EARLY D15POSITION SETTLEMENT CONFERENCE

scheduled for 12/p8/2016 at 8:00 am has been resulted as follows:

Result: HELD: NOT PLACED ON RECORD

_..
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3Rp FLQOR

12/b812016 ORDER EXTENDING QRDER EXTENDING pISCOVERY TO 2/12/2017- SGd

DISCC7VERY - SGD . .
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12/08/2016 GER7IFIGA7E OF SEF2VIGE CERTIFICATE OF SERVICE
(OBDH=42220120) CERTIFICA7~ OF SERVICE

12/08/2016 TRUEFIt~1NG PI~UUF OF TRUEFILING PROOF- C7F SERVICE

SERVICE (OBDH=42220122)

12/Q8/2016 E-FILING FEE WITM E-FILING FEE WITM SERVICE $5.00

SEf2ViCE (OBDH=42554724) E-FILING FEE mt Receipt: Date: 12/15/2Q16 8:06:13 AM

Receipt: 954969 Dete: 12/15!2016

1 2/0 912 0 1 6 STATUS CONFERENCE STATUS CQNF~RENCE SCHEDULED

SCMEQULED Event STATUS CQNFERENGE
Date: 04/2712017 Time: 8:QQ am
Judge: SERVii"TO JR, EbWARp A Location: COURTC200M F - 3RD FLOOR

f~esuit: ADJQURNED-STI('ULATION &ORDER

12/09/201f OPINIgN &ORDER SIGNED OPIN/ORD GF2ANTING GRAND DIMITR~S QF EASTPOIN7E FAMILY DININGS

MTN ~QR SID -SGD/JMB/EAS (DQES NOT GI.OSE CASE)

01/04/2017 DEFENDANT'S WITNESS DEFENDANTS WITNESS LIST

LIST (OBDH=43908256) D~~ENDANTS SAGE'S INVESTMENT GROUP WITNESS

ANp EXHIBIT LIST

~1/04l2017 TRUEFILING PROOF qF TRUEFILING PRQOF QF SEI~VIGE

_.__ ._ ... .. ..
SERVICE

...... .._ .. ... . . .. . _... .e__ .
(OBDH=43908260)

_ ... . .... __ _ ......... .. ..._. _. ... ....._ _ .. ..... .._. ._.. ... . . .. ... . . _... . .. . .. . ._ _ _.._...

01/04/2017 E-FILING FEE WITH E-FILWG FEE WITH SERVICE $5.00

SERVICE (OBDN-44249947) E-FILING FEE mt Receipt: Qate: 1/17/2017 10:5Q:7.6 AM

Receipt: 962892 Date: 01117/2017

01/10!2017 PROOF OF SCRVIGE PROOF OF SERVICE
(OBQH=44Q71036) PROOF OF SERVICE

01/10/2017 7'RUE~ILING PROOF OF TRUEFILING i'I~OOF OF SERVICE

SERVICE (OBDH=44071041)

01/10/2017 E-FILING FEE WITM E-FILING FEE WITH SERVICE $5.p0

SEFtViCE (OBDH-44391823) E-FILING FEE mt Receipt: Date: 1!2012017 8:27:02 AM

Raceipt:964473 Date:01120/2Q17

01110!2017 DOCUMENT FILED: DOCUMENT FILED:
(OBDH=44075181) PI~TF 2ND EXPERT WITNESS INTERROGS TO DEFT,

SAGE'S INVESTMENT GROUP LLC.. .. ....... .. . ____._
01/10/2017

_. ... ... _ . _... __ .... .. .. . ...... .

7RUEFII.ING PR00~ OF
... ..... . .._.._ _ ._..._ _. . .. . .. .. ... .. _ ... _v .. _ _ . .._. ...._ ... .. ... . .__..

TRUEFILING PROOF OF SERVICE

_ ._..... ...

SERVICE (OBDH=44075162)

01/10/2017 E-FILING FEE WITH E-FILING FEE Wl7H SERVICE $5.b0

SERVICE (OBDH=~4395A56} E-FILING FEE mt Receipt: pate: 1/20!2017 11:10:58 AM

Receipt: 964728 Date: b1f20/2017

02/01/2017 DEFENDANTS WITNESS DEFENDANTS WITNESS LIST

LIST (OE3DH=44828077) WITNESS LIST OF DEFT T & J LANDSCAPING &SNOW

REMOVAL INC

Q?./Q1/2017 TRUEFIL.ING PRQOF OF TRUEFILING PRO(7F OF SEFtViCE

SEF2VICE (OBDH=44828079)

Q2/Q1/2017 E-FILING FEE WITH E-AILING FEE WITH SERVICE $5.Q0

SEF2VICE (~BDH=44896329) E-AILING FEE mt Receipt: date: 2/6l2p17 9:00:13 AM

Receipt: 970977 Date: 02/b5/2017

02/13/2017 NOTICE OF TAKWG NdTiCE t~~ TAKING Q~POSITI~NS

DEPOSffIONS (OBDH-45150080) NOTICE OF TAKING DEPOSITION DUECES TECUM OF

JAMES SAGE; PRF OF SRV

02/13/2017 TRU~~ILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (O~DH=45150081)

02/13/2017 E-FILING FEF Wll"H E-FILING FFE WITH SERVICE $5.00

SERVICE (OBDN=A 5236313) E-FILING FEE mt Receipt Date: 2(15/2017 3:31:20 PM

Receipt: 974464 Date: Q2(15/2017

02/14/207 CASE EVALUATION CASE EVALUATION HEARING SGHEDUL~D

HEARING SCHEDULED Event: CASE EVALUATION HEARING
Date: 04!03/2017 Time: 2:00 pm
Judge: 3A~40317 Location: CASE EVAL CONF ROOM A - 3RD FLQOR

Result: CASE EVALUATION ADJOURNED
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02/1 412011 CASE EVAL NCJTICE SENT CASE EVAL NOTICE SENT

CASE EVALUATION HARING NOTICE
Sent an: 021'14!2017 16:13:45.74

Q2/17/20~7 NOTICE OF TAKING NOTICE OF TAKING DEPOSITIQNS
QEPOSITIONS (dBDN=45302971) RE-NO~CICE O~ TAKING aEF'OSI710N DUCES TECUM OF

JAMES SAGS, I'RQUF QF SERVICE

02!17/2017 TRUEFILING PRQQF pF TRUEFILING PRQOF OF SERVICE
SE{2VICE (OC3DH-45302985)

02/17/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICC $5.00

SERVICE. (OBbH=45494338) E-FILING SEE mt Receipt: Date: 2/24(2017 2:50:42 C'M
Receipt: 977030 Date: 02/24/2417

02/21/2017 CASE EVALUATION CASE EVALUATION HEARING TO BE RESCHEDULED "2121/17 - ADJ 70

HEARING TO BE 4!17117 - ATTY BAF2ATTA QUT q~ TOWN AL.L. WEEK*"

FZESGI-IEDULEd The following event: CASE EVALUATION HEARING scheduled for 04/0312017 at
2:00 pm has been resulted as follows:

Rssuit: CASE EVALUATION ADJOURNED
Judge: 3A040~17 Location: GASE EVAL CONF ROUM A - 3Rb FLQOR

02/22/2017 PLAINTIFF'S WITNESS LIST PLAlN71FF'S WITNESS LIST
(OBDH~45415148) PLAINTIFF'S LAY WITNESS AND EXPERT WITNESS

INTERROGATORIES TO D~F"ENpANT, T&J LANDSCAPWG &SNOW REMOVAL,
INC; PRF OF SRVC

02/22/2017 TRUE~ILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=454151 ~6)

02/22/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBQH=45683393) E-FILING FED mt Receipt: Date: 3/3/2017 11:10:58 AM
Receipt: 979163 Date:03l03/2Q17

02/27/2017 CASE EVALUATION CASE EVALUATION HEAF2ING SCHEDULEb
HEARING SCHEDULEQ Event: CASE EVALUATION HEARING

Date: 04/17J20~7 Time: 9:00 am
Judge; 3A041717 Location: CASE EVAL CONE ROOM A - 3RD FLOOR

Result: CASE EVALUATION HEARING HELb

02/27/2017 CASE EUAL NOTICE SENT CASE EVAL NOTICE SENT

. . . ... ..

CASE EV~ILUATION HEARING NOTICE
Sent on: 02!27!2017 13:16:33.91

U2/2S/2017 SUBPOENA-ORDER TO SUBPOENA-Of2DER TO APPEAF2
/APPEAR (OBDH=45574384) SUBPgENA -SIGNED BY ATTORNEY

02/28/2017 TRUEFILING PROOF OF TRUEFILING PRQOF OF SERVICE
SERVICE (OBDH=45674400)

02/28/2017 SUBPQENA-ORDER TO SUBPOENA-ORDER TQ APPEAR
APPEAR (OBDN=45574385) SUBPgENA ~ SIGNED BY A7TQRNEY (D~BO~tAH 6UCK)

02/28/2017 7RUEFILING PROOF OF TRUk~FILING PROOF OF SERVICE
SEf2VIGE (OBpH=45574101)

02/213/2017 DpCUMENT FILED: DOGUMENT FI~.ED:
(OBdH=4557436G} NOTICE OF TAKING DEPOSITION ~UCES TEGUM OF
THOMASCARAMANGO

02/28/2017 TRUEFILING PROOF OF TRU~FILING PROOF OF SEF2VICE
SERVICE (OBDH=45574402)

02/28!2017 E-FILING SEE WITM ~-FILING FEE WITt•I SERVICE $5.00

SERVICE (OBDH-45829824) E-FILING FEE mt Receipt: bats: 3/8/2017 8:31:08 AM
Receipt: 9f~1030 Date: p3/OS/2017

02/28/2017 DOGUM~N7 FILED: DOCUMENT AILED:
(OBDH=G557439~t) NOTICE OF TAKING DEPOSITION OF DEBORAH BULK

02/28/2017 TRUEFILING PROOF QF TRUEFILING PROQF O~ SERVICE '
SERVICE (OBDH=45574405)

~ 02/28/2017 DOCUMENT FILED: C~OCUMENT FILED:
(OBQH=45574392) NOTICE OF TAKING DEPOSITION DUCES TECUM OF
THOMAS SHKOUKANI

', 02/28!2017 TRUEFILING PF200F OF TRUEFILING PROOF OF SERVICE
SEF2VICE (OBpM=45674406)

J:  Appellant's Brief on Appeal to the Michigan Court of Appeals

000682a

R
EC

EIV
ED

 by M
SC

 7/8/2020 5:41:14 PM



Date ~ Description Docket Text Amount
a,~~a

03/02/2017 TRU~FILING PRQOF OF TRUEFILING PROOF OF 5ERVICE
SERVICE (OBDH=45646024)

03/D7/2017 PROOF OF SERVICE PROOF OF SERVICE
(pBQH=45783864) PROOF QF SERVICE OF SUBPQENA W/ATTCHM~NT

03/07/2017 TRUEFILING PROOF Q~ TRUEFILWG PFZOOF OF SERVICE
SERVICE (OBDH=45783865)

03/07/2017 E-FILING FED WITH E-FILING FEE WITH 5ERVIGE $5.00

SERVICE {QBDH=46007672) E-FI~.ING FEE nit Receipt: Date: 3!13/2017 8:11:02 AM
Receipt: 98?723 Date: 03/13(2017

.. _. .._ .. _. . . .. _ . .. .... ..._..
03/08/2017

...._ .... ... ....... ..._... . .... .. .

SUBPOENA TO APPEAR SUBPOENA TO APPEAR RETURNED
RE7URNEb

~ r )

(QBDH--4583498 SU6POENA TO APPEAR RETURNED

03/0$/2017 7i2UEFILING PRgC7F OF 7RUEFILING PROd~ OF SERVICE
S~F2VICE (OBDI.1=45834618)

03/08/2017 ~-FIL.ING FEE WITH E-FILING FED WITM SERVICE $5.00

SERVICE (OBDH=46015270) E-FILING FCE mt Receipt: bate: 3/13/2017 3:47:1 Q PM
~2eceipt: 983419 Date: 03/13/2017

03/24/2017 CASE EV/~LU/~TION CASE EVALUATION HEARING FEE PAID CK #2581586, 2581587, 2581588 FOR

HARING FEE 'AID $25 EACH FOR THE G117/1? MRG
STEVEN R. GABEL (Attorney) an behalf ~f T&J LANDSCAPING &SNOW
REMOVAL INC (bEFENDANT)

04/03/2017 CASE EVALUATION CASE EVALUATION HEARING FEE PAID CK#3584 FOR $75 FOR THE 4/17117
HEARING FEE PAID HRG

CHRISTOPHER fit. BARATTA (Attorney) on behalf of DONNA LIVINGS
(PLAINTIFF) I

~ 04/03/2017 CASE EVALUATIQN CASE EVALUATION SUMMARY FILED FQR 7HE 4/17117 MRG
SUMMARY FILED CHRIS?OPHER R. BARA7TA (Attorney} on behalf of DONNA LIVINGS ',

(PLAINTIFF)

04/03/2017 CASE EVALUATION CASE EVALUATION SUMMARY FILED FOR THE 4/17117 NRG
SUMMARY FIL~I~ STEVEN R. LABEL (Attorney) on behalf of T&J LANDSCAPING &SNOW

REMOVAL. INC (DEFENDANT)

k 04/03/2017 TRU~FILING PROOF Q~ TRUEFILING PF20bF OF SERVICE
SERVICE (OB(7H-46632903)

$ 04/12/20'17 CASE EVALUATION CASE EVALUATION HEARING FEE PAID ***FEE &LATE FEE'*" CK#23A4 FOR

HEARING FEE PAID $225 FOR THE 4/17/17 HF2G °~"GK RET'D FOR CORRECTED EVALUATORS -
A77Y WILL BRING CK TO HRG"~
ERIC P. CONN (Attorney) on behalf of SAGE'S INVESTMENT GROUP, lLC
(DEFENDANT)

04/12/2017 CASE EVALUATION LATE CASE EVA~.UATION LATE FEE PAID
FEE PAID

j 04!12/2017 CASE EVALUATION LASE EVALUA710N SUMMARY FILED *"*LATE'"" FQR THE 4/17/17 HRG
SUMMARY FILED ERIC P. CONN (Attorney) on behalf of SAGE'S INVESTMENT GROUW, LLC

(DEFENDANT)

OQ/12l2017 CASE EVALUATIQN CHECK CASE EVALUATION CM~CK RETURN LETTER
RETURN LETTER

i CHECK RE~'URN LETTER FQR CASE EVALUATION
Sent on: 04/12/2417 13:01:2823

04!12!2017 CASE EVALUATION CHECK CASE EVALUATION CHECK RETURN LETTER
RETURN LETTER

E CH~GK RE'i'URN LETTER F'OR CASE EVALUATION
Sent on: 04/12/2017 13:01:43.25

04/18/2017 CASE EVALUATION CASE EVALUATION HEARING HELD
HEARING MELD The following event: CASE EVALUATION HEARING scheduled for 04/17/2017 at

9:OQ am has been resulted as follows:

Res~dt: CASE EVALUATION HEARING HELD
~ Judge: 3A041717 Location: CASE EVAL CONE ROAM A - 3RD FLOOR

04/19/2017 TRUEFIUNG PRQOF OF TRUEFILING PRQOF QF SERVILE
SERVICE (OBDH=47Q91013)

04/19/2017 TRUEFILING PROOF OF 7RUEI=ILING PROOF O~ SERVICE
SEF2VICE (06DN=47091015)

i 04/26/2017 TRUEFILING Pf200F OF TRUEFILING PROOF OF SERV{CE
SERVICE (OBDH=47552708)
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04!27/2017 AbJQURNED - ADJOURNED - 5TIPULATION &ORDER
STIPULATION &ORDER The following event: STATUS CONFERENCE scheduled far 04/27/2017 at 8:00 am

has been resulted as follows:

Result: ADJQURNEU-STIPULATION &ORDER
Judge: SERVI7T0 JR, EQWARD A Location: COURTROOM F - 3R0 FLOOR

0~/27l2017 S~TTI.EMENT SET'CLEMENT CON(=~F2ENCE SCHEDULED

C~NFERENGE SCHEDULED
The following event: STATUS CONFERENCE scheduled for 04127/2Q17 at 8:00 am

has been rescheduled as follows:

Event: SETTLEMENT CONFERENCE
Qate: Q5/2512017 Time: 8:Q0 am
Judge: SERVI7T0 JR, EDWARD A Location: CIRCUIT CgURT BUILDING - 3RD

FLOOR -COURT F:OOM 3

'
Result: HELD: NOT PLACED ON RECORD

. .. ._ _ ... c ...... .. .. .. .. . , . ..__. .. ... _ .. .. .. .... . . . _ . .. . . ... .. ... . ... ... . .... ..

04/27!2017

......__. _. _ .. .... ..

STIP & C7RDER SGD RE:
_ _ . . .. ..... ._.. . ... ...

STIP &ORDER 5GC7 FtE:
(pBDH=47552707) S/O ADJ STATUS CONF 4/27/2017 70 SETTLMNT CONF ON

5/25/2017 AT 8AM -5GD/EAS

04/27/2017 PROOF QF SERVICE PROOF OF' SER1lICE
€ (OBQH=47596934)

04/27/2017 E-FILING FEE WI"fH E-AILING FEE WITH SERVICE $5.00

SERVICE (OBbH=47596989) E-FILING FEE mt Receipt: Date: 4/27/2017 2:25:22 PM
Receipt: 999994 Qate:04/27/2017

05116!2017 CASE EVALUATION CASE EVALUATION ACCEPTANCE/REJECTION NOTICE MAILED

ACCEPTANCE/REJECTION
NQTICE MAILED CASE EVAL ACCEPT/F2EJEC7 NOTICE

Sent on: 05/16/2017 11:38:01.30

05!16/2017 CAST EVALUATION AWARD CASE EVALUATION AWARn REJECTED
REJECTED

05/22/2017 MQTIQN; MOTION:
(OBDH=48423204) DEFENDANT, SAGE'S INVESTMENT GROUP, LLC'S,
MOTION FUR SUMMAF2Y DISPO51TIbN

~ 05/22!20'17 MOTION FEE MOTION FEE $20.00

Filing Fee mt Receipt: Date: 5/22/2017 4:22:40 PM Receipt: ~ 010187 Date:
05/30/2Q17

p5/22/2017 TRUCE-!LING PROOF QF TRUEFIUNG PRQOF OF SEf2VICE

SERVICE (OBDH=48423249}

05/22/2017 E-FILING FEE WITH E-FILING FEE WITH SEt2VICE $5.00

SERVICE (OBDH=x#8733133) E-FILING FEE mt Receipt: Date: 5/30/2017 9;00:32 AM
Receipt: 1010187 Date: 05!30/2017

Q5/22(2~17 BRIEF IN 5UPPOF2T BRIEF IN SUPPl7RT
(OBDH=48423216) DEFENDANT, SAGE'S INV~STMCNT GROUP, LLCS BRIEF' IN

SUPPORT QF ITS MOTION FOR SUMMARY DISPOSITION

05/22/2017 TRU~FI~.ING PRQOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDhi=4842325 )

05122!2017 PROOF 0f= SERVICE PROOF OF SERVICE
(pBDH=4$423211) PROOF OF SERVICE

05/22/2017 TRUEFILING PROOF 0~ TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=48423252)

Q5/22/2017 E-FILED REQUEST FQR E-FILED REQUEST FOR HEARING

HEARING (QBDH=484232D7) E-FILED REQUEST FOR HEARING, NOTICE OF HEARING,
t'RObF OF SERVICE

05/22/2017 TFtUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=48423254)

05/22/2017 DOCUMENT FILED: DOCUMENT FIL.EQ:
(OBbf-1=48423245) EXt-IIBITS A-K . . . .. .. .. _.. ,.

0 5/2 212 0 1 7

_ .

TRUEFILING PROOF OF 7RUEFILING PROOF OF SERVICE

SERVICE (OBDH=48423253)
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05/25/2017 HELD: Np7 PLACED bN HELb: NOT PI~AG~D ON RECUf2D, MATTER TQ BE FACILITA7Eb W/bANIEL

RECORD, MAKARSKI, COUNSEL FOR QBE 5h{ALI. BE PRESENT AT FACILITA710N,

P/TRIAL SHALL. ~E HELD ON 10!3/2017 AT 8:30AM, l'RIAL SET FOR 10/11/2017

AT 1:30PM -5GD/EAS
The following event: 5ET7L~MEN7 CONFE(~ENGE schec[uled for 05/25/2017 at

8:00 am has been resulted as follows:

Resulk: MELD: NOT PLACED ON R~GORq
Judge: 5ERVI7T0 JR, EDWARD A Location. CIRCUIT CQURT BUILDING - 3RD

FLOOR - CQURT ROOM 3

05/25/2017 PRETRIAL CONFERENCE PRETf21A~ CONFEF2ENCE SCHEnULED

SCHEDULED
Tha fallowing event: SETTLEMENT CQNFERENCE scheduled fpr 05/2512Q17 at

8:00 am has been rescheduled as follows:

Event: PRETRIAL CONFE~2ENC~
Date; 10l03/2Q17 Time; 8:30 am
Judge: SERVIT7Q JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD

FLOOR -COURT ROOM 3

Result: ApJOURNED-STIPULATION &ORDER

05/25/2017 TRIAL. SCNEDUI~ED TRIAL SCHEDULED
Evant: TRIAL
Date: 10/11!2017 Time: 1:30 pm
Judge: SERVITTO JR, EDWARp A Location: CIRCUIT COURT BUILDING - 3RD

FLOQR -COURT RaOM 3

Ftesuit: ADJOURNED-BY COURT

05!25/2017 MOTION: MOTION:
(OBDH=48594103) PLTFS MTN TQ CpMPEL SUF~VEILLANCE VIQEO WITH

EXHS, PRp4F OF SERVICE

05/25/2017 MgTiON FEE MQ7'ION FEE $20.00

Filing Fee mt Receipt: gate: 5/25/2017 10:26:40 AM Receipt: 1010302 date:

05/30/2017

05/25/2017 TRUEFILING PRQOF OF TRUEF~LING PRQOF QF SERVICE

SERVICE (OBDH-h$594105)

05/25!2017 E-FILWG FEE WITH E- {LING FEE WITM SERVICE $5.00

SERVICE (OBDH=48735651) E-FLUNG FEE mt Receipt: bate: 5/30/2017 11:05:27 AM

Receipt: 1010302 Date; 05130/2097

05/25/2017 E-FILED REQUEST FOR E-FILED REGtUEST POR HEARING

HEARING (OBDH=48594101) E-FILED REQUEST FQR HEARING; NOTICE OF HEARING;

~'f~00F O~ SERVICE

45/25/2017 TRUEFIUNG PROOF OF TRUEFILING PROdF OF SERVICE

SERVICE (OBDH=48594104)

05!30/2017 HEARING: MTN TO COMPEL MEAF2ING: MTN TO COMPEL SCHEDULED

SCHEDULED Event: (E) MTN TO COMPEL
Date: 06/19/2017 Time; 8;30 am
Judge: SERVITTO JR, EDWARi~ A Location: CIRCUIT CdURT BUILDWG - 3RD

FLOOR -COURT ROOM 3

BARATTA

Result: MOTION DISMISSED

05/30/2017 Ti2UEFILING PROOF OF TRUEFILING PROOF (~F SERVICE

SERVICE (OBDH-48735465)

05/31/2017 HEAfdING: MTN FQR HARING: MTN ~QR SUMMARY D15P SCHEDULED

SUMMARY DI5P Event: (E) MTN FOR SUMMARY DISPOSITION

SCHEDUL.EI7 Date: 06/12/2017 Time: 8:30 am
Judge: SERVII~TO JR, EgWARD A Lncatian: CIRCUIT CQURT BUILDING - 3RD

FLOOR -COURT ROOM 3

STEINER

Result: MOTION HEAi21NG ADJOURNED
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06/02/2017 MQTIgN DISMI55ED MOTION DISMISSED PER ATTY BARAT7A

The following event: (E) M'fN TO COMPEL scheduled for 06!19/2017 at 8:3D am

has beers resulted as follows:

F2esult; MOTION D{SMISSED
Judge: SERVITTO JR, EDWARD A Lacatian: CIRCUIT COURT ~UIL.DING - 3RD

FLOOR- CQURT ROOM 3

06/06/2017 5TIP & ORRER SGD RE: STIP &ORDER SGD RE:
(OBQM=4$735454) S/Q t7F gISM OF DEFT T&J LANDSCAPING AND SNOW

C2EMOVAL WC ONLY W/PREJ -SGD/EAS (DOES NOT CLOSE CASE)

06/06/2017 E-FILWG FEE WITH E-FILING FEE WITH SERVICE $5,00

SERVIGE (OCiDN=49046703) E-FILING FED mt Receipt: Data: 6/6/2g1'7 2:15:30 PM

Receipt: 1013024 Date: 06/06/2017

06!12/2017 MOl'ION HEARING MOTION HEARING ADJOURNEb TO 6/19/2017 AT 8:3DAM

AbJQURNED The following event: (E) M7N FOR SUMMARY DISPQSfTION scheduled far

06/12/2017 ~t 8:30 am has been resulted as fnilaws:

Result: MOl'ION NEARWG ADJOURNED
Judge: SERViI'TO JR, EDWARp A [_acation: CIRCUIT COURT BUILDING - 3RD

FLOOR - GOURT ROOM 3

06(1212017 HEAF2ING: MTN FQR HARING: MTN FOR SUMMARY DISP SCHEDULED

BUMMAi~Y DISP
SCHEt7ULE~ The following event: (E) M7N F012 SUMMAF2Y DISPOSITION scheduled for

06/12/2017 at 8:30 am has been rescheduled as follows:

Event: (E) MTN FOR SUMMARY DISPOSITION
date: p6/19I2017 Time: 8:30 am
Judge; SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3Rq

FLOOR -COURT ROOM 3

STEINER

Result: HELD-CIVIL

06/12/2017 ANSWER TU MOTION ANSWER Td MOTION
(OBDH=49286303) PLAWTIFF'S ANSWER TO
SAGE INVESTMENT GROUP'S
MOTION ~OF2 SUMMARY DI5POSI71dN WITH PC2dOF OF SERV j

06/12/2017 7RUEFILING PROOF OF TRUEFII~WG PROOF OF SERVICE

SERVICE (OBQH=492$6317) ....._ _ ................. . ........... .j

06/12(2017 E-FILING FEE WITH E-FILING FEE WITN SERVICE $S,OQ '~,

SERVICE (OF3DN=-496233b3) E-FILING FEE mt Receipt: Date: 6/21!2017 11:34:25 AM j

Receipt: 1019g64 date: 06!?_112017

06/12/2017 DOCUMENT FILED: DOCUMENT FILED: ~

(OBDtd=X9286301) EXHIBITS p TFIROUGH J "f0 MOTIONlBRIE~ IN

OFPOSITIQN TO MOTION

06/12/2017 7RUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDW=49286315)

06/12/2017 BRIEF IN OPP051TIdN BRIEF IN OPPOSITfON
(pBDH=49286302) PLAINTIFF'S BRIEF IN OPPOSITION TO

SAGE INVESTMENT GROUP'S
MOTION FOR SUMMARY DISPC~51710N WITH PROOF OF SERV

06!12/2017 TRUEFILING PROOF bF TRUEFILING PROOF QF SERVICE

SERVICE (OBDH=a928632U)

06/12/2017 DOGUMENT FILED: DOCUMENT FILED:
(OBDH=49286305) EXHIBITS TO ANSWERIBRI~F IN OPPOSITION TO MOTION

0 6/1 212 0 1 7 TRUEFILINC~ PROOF QF 7RUEFILING PROOF OF SERVICE

SERVICE (OBDH=49286306)

06/1A/2017 DOCUMENT FILED: DOCUMENT FILED:
(OBDH=49394810) DEFENDANT, SAG'S INVESTMENT GROUP, L,LC'S, REPLY

IN SUPPQRT OF ITS MOTIC7N FOR SUMMARY DISPOSITION WITH PROOF OF

SERV

O~i/14/2017 TRUEFILING PROOF OF TRUEFILING PROOF dF S~F2VICE

SERVICE (OBDH=49394912)
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08/14/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=49670526) E-FILING FEE mt Receipt: Date: 6/22/2017 10:53:59 AM
Receipt: 1019605 Date: 06/22/2017 _..... ..

OG/19/2017 HELD: HELD: MTN FQR S/D-DENIED -SGD/EAS (DOES NQT GLOSE CASE}

The following event: (E) M7N FOR SUMMARY DIS('OSITION scheduled for

06119!2017 at 8:30 am has been resulted as follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD

FLOOR -COURT ROOM 3

HELD ON 7HE RECQRD
COURT ftEPQRTEf2: CIMINI, MARY
Certificate #: CSR-2643

07(11/2017 TRUEFILING PRQO~ OF 7RUEFILING PROb~ OF SERVICE
SERVICE {OBDH=50235181)

07/13/2017 E-AILED TRANSCRIPT QF: E-FII.EC) TR~INSCRIPT QF:
(OBDH=50279942) E-FILED TRANSCRIPT OF: PRQCEEDINGS BEFORE MON

EDWAI~b A SERVITTO JF2 gA7ED 06-19-17

07(13/2017 F2EPORTER'S NOTICE OF REPORTER'S NOTICE QF FILING TRANSCRIPT; CERTIFfCAT~ OF SERVICE

FILING Tf~ANSCRIPT; (OBDH=50279941) REPORTERS NOTICE OF FILING TRANSCRIPT WITH CERT

CERTIFICATE OF SERVICE OF SERV

07/13/2017 E-FILING FEE E-FI~.ING FEE $2.50

(OBDH=50702595) E-FILING FEE mt Receipt: Date: 7/26/2017 2:46:1 Q PM
Receipt; 1030262 Date: 07/26!2017

07/13/2017 REPURTERIRECOFtDER'S REPORTER/REC~F2DER'S CERTIFICATE OF ORDER O~ 7FtANSCFtIPT ON

CERTIFICATE QF Qh2DER APPEAL
OF TRANSCRIPT ON (QBDH=50279943) REPORTER/RECORDERS CERTIFICATE OF ORDER OF

APPEAL 7RANSCf21PT ON APPEAL

0$/11/2017 MOTION: MOTION:
(QBDH=51232724) DEFENpAN7 SAGE'S INVESTMENT GROUP, LI.CS
FIRST MOTIQN TO ADJOURN TRIAL

08/11/2017 MOTIpN FEE MOTION FEE $20.00
Filing Fee mt Receipt: bate: 8/11/2Q17 4:04:10 PM Receipt: 1039543 Date:

08/18/2017

08/11/2017 7t~UEFILiNG PROOF OF TRUEFIL{NG PROOF OF SERVICE
SERVICE (OBDH=51232731)

08/11/2017 NOTICE OF HEARING NOTICE OF HEARING
(OBDFI-51232721) NbTiCE bF HEARING

08/111201 % TRUEFILING PROOF OF TRUEFI~ING PROOF OF SEFZVICE
SERVICE (OBDM=51232726)

08/11/2017 PROOF OF SERVICE PROOF OF SERVICE
(OBQH=51232723) PROOF QF SERVICE

Q8/11/2017 7RUE~ILING PRQQF qF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=51232725)

08!11/2017 DOCUMENT FILED: DOCUMENT FILED:
(QBDH=51232720) EXHICiIT B 7Q Defendant Sage's Investment Group's First

Motion to Adjourn Trial Date

08/1112017 TRUEFILING PROOF OF TRUEFILING PROOF OF SEF2VICE

SEF2VICE (OBDH=517_32729)

08/11/2017 DOCUMENT FILED: DOCUMENT FILED:
(OBL]H=51232715) EXHIBIT C TO Defendant Sage's Investment Group's First

Motion to Adjourn Trial Date

0$/11/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=51232732)

08/11/2017 E-FILEQ REQUEST FOR E-FILED REQUEST FOFt HEARING

HEARING (OBdH=51232713) E-FILED REG2UEST FOR HEARING, NOTICE OF HEARING,

PROOF OF SERVICE

08/11/2017 7RUEFILING PEtOOF O~ 7RUEFILING ('ROOF OF SERVICE ,

SERVICE (OBDH=51232730)

08/11/2017 E-FILING FEE WITH E-FILING FEE Wll'H SERVICE $5.00

SERVICE (OBDFi=51G27Q55) E-FILING FEE mt Receipt: Date: 8118/2017 8:06:37 AM

Receipt: 1039548 Date; Of3l18/2017
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08/11!2017 DOCUMENT" AILED: DOCUMENT FILED:
(OBgH=51232716) EXHIBIT A to Defendant Sage's Investment Group's Fist Motion
to Adjourn Trial Date

... ._. _ ,

08/11!2017 TRUE~ILING PROOF O~ TRU~FILING PRQOF nF SEF2VIGE
SERVICC (OBDH=51232733)

08/11/2017 BRIEF !N SUPPORT OF BRIEF IN SUPPORT O~ MOTION
MOTION (OBDH-51232722) DEFENDANT SAGE'S INVESTMENT GROUP, I.L.C'S CiRI~F IN

SUPPQRT
OF DCrENDANT'S F(RS1' MQTION TQ ADJOURN TRIAL DA7GE

08/11!2017 Ti2UEFILING PROOF QF TRUEFILlNG PROOF OF SERVICE
SERVICE (dBDH=51232734)

b8/14/2017 RESPONSE TO MOTION

_. . .

RESPONSE 70 MOTION

_ . . .

(OBDN=5'1280822) PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION 70
ADJOURN TRIAL WITH PROOF QF SERV

0$!1412017 TRUEFILING PROOF O~ TRUEFI~ING PRQQF QF SERVICE
SERVICE (OBDH=51280829)

08/14!2017 E-AILING SEE WITH E-FILING FEE WITH SERVICE - $5.00

SERVICE (OQDH=51364912) E.-FILING FEE mt Receipt: Date: 8/16!2017 3:50;10 PM
Receipt: 1039133 Qate:0811612017

08/17/2017 HEARING: MTN TO HEARING: MTN TO ADJOURN TRIAL SCHEDULED
ADJOURN TRIAL. Event: (E) MTN 70 ADJOURN TRIAL
SCt-fE~UI_Eb date: 09/05/2017 Time: 9:00 am

Judge: SERVITTO JIB, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

Result: MOTION pISMISSEp

08124!2017 DOCUMENT FILEQ: DOCUMENT FILEp:
(OBDH=51617107) NOTICE OF TAKING VIDEO DE BENS ESSE, DUDES TEGUM
DEPOSITIQN OF MARTIN B. KORNBLUM, MD; PROOF OF SERVICE

08/24/2017 TRUEFILING PF2U(7F OF TRUEFILING PROOF OF SERVICE
SERVICE (OBgH=516,17113)

48/24/2017 E-FILING FEE WITH

. .
E-FILING FEE WITM SERVICE $5.00

SERVEC~ (OBDH=51751682) E-FILING FEE mt Receipt: tJate: 8/29!2017 8:22:30 AM
f2eceipt: 1043458 Date: 08/29/2017

08/29/2017 DbCUMENT FILED: DOCUMENT AILED:
(OBdH=51754250) NOTICE b~ TAKING VIDEO DE BENS ESSE, DUCES TECUM
DEPOSITION qF STANLEY LEE, M.q.; PROOF OF SERVICE

08/29/2p17 TRUEFILING PROOF OF TRUEFIIiNG PRO(3F OF SERVICE
SERVICE (QBDH=51754251)

Q8/29/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SEF2VICE (OBDH=5184 487) E-FILING ~E~ mt F~eceipt: Date: 8!31/2017 8:13:00 AM
Receipk: 104Q~195 Date: 08/31/2017

09/01/2017 MQTION DISMISSED MOTION DISMISSED
The following event: (E) MTN TO AdJOURN TRIAL scheduled fc~r 09/05/2017 at
9:00 atn has been resulted as follows:

Result: MOTION DISMISSED
Judge: SERVITTp JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLdOf~ -COURT ~tOOM 3

09/05/2017 DOCUMENT FILEb: pOCUMENT FILED:
(QBDH=51937542) NQTICE OF TAKING VIDEO DE BENS ESSE, RUGES TECUM
D~POS1710N OF MAYNARD C. BUSZEK, M.D.; PRQOF OF SERVICE

09/05/2017 T12UEFILiNG PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=51937547)

09/05/2017 E-FILING SEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=52107118) E-FILING FEE mt f2eceipt: Date: 9/11/2017 8:06:17 AM
F2eceipk: 1047076 Date: U9111l2p17

_ _ . .

09!05(2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=51939074)

09/11/20 7 E-FILED REC2UEST FOR

. . .

F-FILED REQUEST FOR HEARING i

NEARING (OBDH=5211?934) E-FILED REQUEST FQR HEARING, NOTICE OF HEARING,
PROOF OF SERVICE_. _ ._ . . .. __ _. l
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09/1112017 TRU~~ILING I'RO(7F pF TRUEFILING PROOF OF S~F2VICE
SERVICE (OBDH=52112981)

09/11/2017 E-FILING FEE WITH E-FILING FEE WITH SEFtViCE $5.00

SERVICE (OBDH=52~3~18207) E-FILING 1=EE rnt Receipt: Date: 9!19(2017 8:10:13 AM
Receipt: 1060254 pate: p9/19/2g17

09/11/2017 gOCUMENT AILED; DpGUMENT FILED:
(QF3QH=52112964) EXHIBITS D-G

09/11/2017 TRUEFILING PROOF OF TRUEFILING PRpQF OF SERVICE

SERVICE (OBDti=52112983) .. _ . .

09/11!2017 M07{qN: MOTIQN:
(QBDH=52112935) PLAINI'I~F'S MOTIQN W UMINE 70 PRECLUDE

REFERENCE
TO OR REDUCTION FOR WSURANCE DISCOUNTS
OR OTHER CQLLATERAI.. SOURCE BENEFITS, BRIEf- IN SUPPORT, PROOF OF

SERVICE

D9/11/2017 MOTION FEE MO~'ION FEE Y $20A0

Filing Fee mt Receipt: Date: 9/1112017 12:28;26 PM Receipt; 1050255 Date:

09/19!2017

Q9/11/2017 TRUE~IL.ING PROOF OF

_ ._

TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=52112977)

09/1112017 DOCUMENT' FILED: DOCUMENT F{LED:
(QBDN=52112941) EXHI61T5 A-C

09/11/2017 TRUEFILING PROOF OF TRUEFILING PR04F OF SERVICE
SERVICE (OBDH=52112978}

09/11/2017 MQT{QN: MOTION.
(OBDH=52115410) PLTFS MOTION IN LIMINE TO PRECLUDE REFERENCE TO
FAULT OF NON-PARTY CITY OF FASTPOiNTE & Td PRECLUDE REFERENCE
Tp OR EVIDENCE OF SETTLEMENT ANO/OR SETTLEMENT AMQUN`i'S AS TQ
T&J LANDSCAPING &SNOW REMOVAL,BRIEF IN SUPPORT, PS

09/11/2017 MOTION FEE MOTION FEE $20.00

Flling Fee mt f2eceipt: Hate: 9/11/2017 3:32:25 PM 12eceipt: 1050650 Date:

09/20/2017

09/11/2017 TRUEFII.ING PROOF OF TRUEFILWG PRQQF QF SERVICE
SERVICE (OBDH=52115427)

09111!2017 E-FILED REQUEST FOR E-FILEQ REQUEST FOR HEARING
HEARING {OBDH=52915395) E-FILED REG2UEST FOR HEARING, NOTICE OF HEARING,

PFtOgF OF 5ERVICE

09/11/2017 TRUEFILING PROOF C7F TRUEFILING PROOF OF SERVICE

SEFZVICE (QBDH=52115430)

Q9111/2017 E-AILING FEE WITH E-FILING FEE WITH SEf2ViGE $5.D0

SEF2VICE (OBDH=52 }93859) E-FLING FEE mt Receipt: Date: 9120/2017 8:05:40 AM
F2eceipt:1050651 Date:09/20!2017

09/11/2Q17 DOCUMENT FiLEQ: DOCUMENT FILED:
(O~DM=5211542A) EXHIBITS A-S

09/11/2017 TRUE~'ILING PROOF QF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=52115428)

09!12/2017 NOTICE OF HEARING NdTICE OF HEARING
(OB[3H=52160425) NOTICE O~ HEARING

09/12/2017 TRUEFIUNG PFtQQF OF TF2UEFILWG PROOF Qf- SERVICE

SERVICE (OBDH=52160433)

09/12/2017 E-FILING FEE WITH E-FILING FEE WITH SEf~VICE $5.00

SERVICE (dBDH=52392329) E-FILING FEE mt Receipt: Date: 9118/?_017 8:23:28 AM

Receipt: 1049721 Date:09l18/2D17

09/12/2Q17 NOTICE OF NEARING NO`T'ICE OF HEARING
(OBDH=52160426) NOTICE OF' HEARING

09!12/2017 7RUEFILING PROOF O~ 7RUEi=ICING I~ROOF OF SERVICE

SERVICE (OBDM=52160434) i

0911 2/2 01 7 NOTICE OF NEARING NOTICE QF HEARING
(Q6DH=52117391) NOTICE OF HEARING - DEFTS MIL TO PRECLUDE PLT

FROM ARGUING SUBJECT CONDITION WA5 NOT OPEN AND OBVIOUS
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09/12/2017 TRUEFILWG PROOF OF 7RUEFILING PRgqF O~ SERVICE
SERVICE (OBDH=52117434)

09/12/2017 PC2(70F OF SERVIGE Pf200F O~ SERVICE
(OBDH=52117395) PROOF QF SERVICE

Q9/12/2017 TRUEFIUNG PRQQF OF TRUEFILIN~ PROOF OF SERVICE
SERVICE (OBDH=52917429)

09/12/2017 DOCUMENT FILEq~ pOCUMF_NT FILED:
(OBDH=52117398) EXHIBIT A Td DEBT SAGE'S MTN IN LIMINE TO PRECLUDE

REFERENCE Tb RA~ANCE E311~L. '

09/12/2017 TRUEFILING PROOF OF TRUEFiLiNG PROOF OF SERVICE

S~F2VIC~ (OBDH=52117432)

09/12/2017 MOTIQN: MOTION:
(OBDH=52117396) DEFT SAGE INVESTMENT GROUP LLCS MTN IN LIMINE Td

PRECLUDE REFERENCE TO BALANCE BILLS

09/12/2017 TRUEFILING PF200F OF TRUEFILING PRq~F OF SERVICE

SERVICE (06DH=52117438)

09/12/2b17 MOTION: MOTION:
(OBDH=52117390) QEFT SAGE INVESTMENT GROUP LLCS MTN IN LIMINE TO

PRECLUDE PI.T FROM ARGUING THAT THE SUBJECT CONDITIQN WA5 NQT

OPEN AND OBVIOUS

09/12/2017 Mg710N FEE MOTION FEE $20.00

Filing Fee mt Receipt: Date: 9/12/2017 8:00:00 AM Receipt: 1050040 Date:

09/18/2017

09/12/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

5ERVICE (OBDH=52117455)

09/12/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=52393106) E-FILING FEE mt Receipt; Date: 9/18/2017 8:52:21 AM

Receipt: 1050040 Date: 09118/2017 "

Q9l12/2017 DOCUMENT FILED: pOCUMENT FILED:
(OBDH=521174QQ) EXHIBIT D TQ DEFT SAGE'S Mll TO PRECLUDE PL7 FROM

ARGUING THAT THE SUBJECT CONDITION WAS NOT OPEN ANb OBVIOUS

09/12/2017 TRUEFILING PROOF OF TRUE~ILING PROOF OF SERVICE

SERVICE (OBdH=52117430)

09/12!2017 E-FILED REQUEST FOR E-FILED REQUEST FQR HEARING
HEARING (OBDH=52117399) E-FILEb REQUEST FQR HEARING

09/12/2017 TRUEFILING PF200~ bF TRUEFILING PROOF OF SEF2VICE
SERVICE (OBDF9=52117425)

09/12!2017 DOCUMENT FILED: DOCUMENT FILED:
(QBDM=52117401) EXH181T A TO QEF1" 5AGES MIL TO PRECLUDE PLT FROM
ARGUING THAT THE SUBJECT CQNDITION WAS NOT OPEN AND OBVIOUS

09!12/2017 TRUE~ILiNG PROOF OF 7RUEFIUNG PROOF O~ SERVICE

SERVICE (OBDH=52117426)

09/12/2017 NOTICE OF HEARING NOTICE OF HEAF2INC
(OSDN=52117402) NOTICE nF HEARING -DEFT SAGE'S MIL TQ PRECLUDE

REFERENCE TQ BALANCE BILLS

09/12/2017 71~UEFILINC7 PROOF OF TI~UEFILING PROOF OF SEF2VICE '

SERVICE (QBDH=52117447)

09/12/2017 MOTION: MOTION:
(OBDH=52117403) DEFT SAGE MIL TO PRECLUDE REFERENCE Tp

INSURANCE & INSURING AGREEMENTS

09!12/2017 TRUE~ILiNG PF2QOF OF TRUEFIUNG PRpOF OF SEF:VICE

SERVICE (OBDH=52117436

09/12/2017 NOTIGk OF HARING NOTICE OF HEARING
(OBDH=52117406) NOTICE OF HRG -DEFT SAGS Mll. TO PREGLUDE
REFERENCE TO SNOW REMOVAL FEES & PYMN7S

09/12/2017 TRUEFILING PROOF' O~

_. _ . . .

TRUEFILING PROOF OF SERVICE

SERVICE (OBDH-52117450)

09/12/2017 BRIEF IN SUPPORT GRIEF IN SUPPORT
(OBDH=52117405) DEFTS BRIEF IN SPPRT OF 17S MIL TO PRECLUDE ',

_
REFERENCE TO INSURANCE & INSURWG AGREEMENTS

_ . _ .. _ i
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09!12/2017 TRUE~ILING PF20gF OF TRUEFILING I~RgOF' qF SERVICE

SERVICE (OBDH-52117444)

09/12/2017 MUTION: MQTION:
(OBDN=52117409) DEFT SAGE MTN IN LIMINE TO PRECLUDE REFERENCE. TO

_
SNOW REMOVAL SEES AND WAYMENTS

09/12/2Q17 TRUEFIUNG PRQgF O~

_. _

C̀f2UEFILING PF200F O~ SEF2VICE

SERVICE (QC3DH=52117Q45)

09/12/2017 PROOF OF SERVICE PROOF OF SERVICE I

(QBDH=52117A07) PRQQF OF SERVICE. _ _ .. ...

09/12/2Q17 TRUEFILING PROQF OF Tf2UEFIL.iNG PROOF QF SERVICE

.. .
S~RVIC~

_._.
(OBDH=52117443).. _ . .. .. .... . ... ...... . . _ . .. _ . _ . . _ _ . 1

0 9/1 712 0 1 7 NOTICE OF HEARING NOTICE OF HEARING l

(OBDH=521'17408) NOTICE OF HEARING -DEFT SAGE'S MIL. TO PREGLUUE ~

REFERENCE TQ INSUR &INSURING AGREEMENTS

09/12/2017 TRU~FILING PROOF OF TRUEPILING PROOF OF 5ERVICE J

SERVICE (OBDH=5211743) I~,

09/1212017 BRIEF IN SUPPORT B!~lEF IN SUPPORT
(OBDN=52117410) BRIEF IN SPPf~7 OF DEBT SAGE'S MIL TO PRECLUDE i

REFERENCE TO 5NQW REMOVAL FEES ANI~ PAYMENTS

09/12/2017 TRUE~~LING PROOF OF TRUEFIL.ING PRQO~ QF SERVICE

SERVICE (OBDH=52117440)

09!12/7017 PROOF' OF SERVICE Pf200F OF SERVICE "
(OBDH=52117411) PROOF QF SEF2VICE

09/12/2017 TRUEFILING PROOF QF TRUEFILING PROOF OF SERVICE

SERVICE (QBDH=52117427)

09/12/2017 BRIEF 1N SUF'POR7 BRIEF IN SUPPORT
(QBDH=52117412} BRIEF IN SUPPQRT bF DEFT SAGE MIL TO PRECLUDE

REFERENCE TQ BALANCE BILLS

09!12/2017 TRUEFIL.WG PROOF OF TFtUE~ILING PROOF OF SERVICE

SERVICE (~B[JH=52117441)

09/12/2Q17 PRpOF OF SERVICE PROgF pF SERVICE
(OBDH=52117413) PROOF OF SERVICE

09/12/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (QBDH=52117139)

Q9112/2017 DQCUMENT FILED: DOCUMENT AILED:
(08bH=52117414) EXHIBIT B TO DEFT SACE'S MIL TO PRECLUDE PLT FROM

ARGUING THAT THE SUBJECT CONDITIQN WAS N07 OPEN AND 08VIOU5

09/12!2017 TRUEFILING PROOF OF TF2UEFILING PFt00~' OF SERVICE

SERVICE (OBDM=52117448)

09/12!2017 BRIEF IN SUPPORT BRIEF IN SUPPORT
(OBDH=52117418) BRIEF IN SUPPORT OF DEFT SAGE'S MIL 70 PRECLUDE

!'LY Ff2gM ARGUING THAT THE SUBJECT CQNDITION WAS NOT OPEN AND

o~vious

09/12/2017 TRUEFILWC, PROQF QF TRUEFILING PROOF OF SEF2VICE

SERVICE (OBdH=52117454)

09/12/2017 DOCUMENT FILED: DOCUMENT FILED:
(QBDM=52117A15) EXHIBIT C TO DAFT SAGE'S MIL TO PRECLUDE PLT FROM

ARGUING THAT THE SUBJECT CONDITIQN WAS NQT OPEN AND OBVIOUS

09/12/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=52917449)

09/12/2Q17 E-FILED REQUEST FOR E-1=1LED REQUEST FOR HEARING

HEARING (OB~H=52117423) E-FILED REQUEST FOR HEARING

09/12/2017 TRUEFILING PROOF OF TRUEFILING PROQF OF SERVICE

SERVICE (QBDM=52117A82)

09/12/2017 E-FfLED REQUEST FOR E-FILED REC~UEST FOR HEARING

HEARING (OBDH=52117422) E-AILED R~C2UES7 F'OR HEARING

09/12/2017 TRUEFiLING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDFI=52117451)
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09/12!2017 E-FILED REQUEST FOR E-FILED REQUEST FQi~ HEARING
HEARING (OBDH=52117424) E-FILED REQUEST FQR HEARING

09/12/2017 TRUEFI~ING PROOF QF TRUEFILING PROOF OF SERVICE

SERVICE (QBDH=52117446)

Q9/12/2017 E-FILED REQUEST FQR E-FILED REQUEST FOR NEARING

HEARING (OBDH=52160421) E-FILED REQUEST FOR NEARING

09/12/2017 7RUEFII_ING PFtQdF OF TRUEFIL.ING PROOF OF SERVICE

SERVICE (OBDH=52160431)

09/1?/2017 RE-NOTICE qF TAKING RE-NOTICE. OF TAKING DEPOSITION

DEPgSITiON (OBDM=52163478) RE-NOTICE OF TAKING VIDEO DE BENS ESSE, DUCES

TECUM DEPOSITION O~ MARTIN B. KgRNBLUM, MD; PROQF QF SERVICE

09/12/2017 7RUEFILING PF200F OF TRUE~ILING PRQdF OF SERVICE

SEF2VICE (OBDhi=52163479)

D9/1212017 E-FILING FED WITH E-FILING FEE WITH SERVICE $S.OQ

SERVICE (OBDH=524989G5) E-FILING FEE mt f2eceipt: Date: 9/20/2017 II;11;23 AM

Receipt: 1050696 Date: 09/2012017

09/12/2017 E-FILED REQUEST FOF2 E-FILEp RECtUEST FOR NEARING QBDH=52160422

HEARING E-FILED REQUEST FOR HEARING, NOTICE OF HEARING, PROOF QF

SERVICE

09/12/2Q17 TRUEFILING PROQF OF TRU~FILING PRgOF OF SERVICE OBDH=52160430

SERVICE

09/13/2017 RE5PQNSE TO MOl'ION RESPONSE TO MOTION
(OSDH=52215797) PLTS RESP TO D'EFTS MTN IN LIMINE TO PRECLUDE PI.T

FROM ARGUING TH/~T THE SUBJECT CONDITION WAS NOT OPEN AND

OBVIQUS, BRIEF IN SUPPORT, PRQOF OF SERVICE

09/13/2017 7RUEFILING PF200F dF 7RUEFILING PROOF O~ SEF2VICE

SERVICE (OBDh1=52215801)

09/13!2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (pBDH=52586659) E-FILING FEE mt Receipt: Date: 9!21/2017 3:25:38 PM

Receipt: 1051390 Date: 09/21/2017

09/13!2017 DOCUMENT FILED: DOCUMENT FILED:
(OBDH=52215800) EXHIBITS TO BRIEF (N SUPPORT OF PLTS RESP TO DEFT

MTN IN L.IMINE TO PRECLUDE PLT FROM ARGUING THA THTE SUBJECT

GQNDITION WAS NOT gPEN AND OBVIQUS

Q9(13/2~17 TRUEFIL.ING PROOF OF TRUEFILING PROOF OF SERVICE

SEt2VICE (OBDH=52215605)

09/13/2017 ANSWER TO MOTION ANSWER Td MQTIQN
(OBDH=52213176) RL.AINTIFF'S RESPQNSE TO DEFEN[JAN'S MOTION IN

UMINE TO PRECLUDE REFERENCE TO SNOW REMOVAL FEES AND

PAYMENTS, Bi~IEF IN SUPPORT, PROOF OF SERVICE

O~J/13l2017 TI2UEFILING PF200F OF TRUE~ILING PROOF O~ 5EF2VICE

SERVICE (OBDN-52213184)

09!13!2017 ANSWER TO MOTION ANSWER TO MOTION
(OBDH=5221317A) PLAfNTI~F'S RESPQNSE TO pEFENDANT'S MQTION IN

LIMINE REGARDING BALANCE BILLS, P~gqF QF SERVICE

09/13!2017 TRUE~ILWG PROOF OF 7RUEFIUNG PROOF OF SERVICE

SERVICE (OBDH=52213181)

09/13/2017 ANSWER TO MQTION ANSWER TO M~TIQN
(OBDH=52213173) PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION IN ',

LIMINE Tp PRECLUDE REFERENCE TO INSURANCE ANC7 INSURING

AGF2EEMENTS, PROOF OF SERVICE

09!13/2017 TRUEFIt~ING PRQOF OF TRUEFILING PROOF QF SERVICE

SERVICE (OBDH=52213182)

09/13/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5,00

SERVICE (OBDH=52616525) E-FILING SEE mt f2eceipt: Date: 9/22/2017 8:06:38 AM

Receipt: 1051438 bate: 09/22/2017

09!1312017 DOCUMENT ~IL.ED: DOCUMENT FILED:
(OBDH=52213175) EXHIBITS A-D

09/13/2017 7RUEFILING PROOF QF TRUEFILING PRpOf= OF SERVICE

SERVICE (OBDM=52213178)
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09/14/2017 AbJOURNED - ADJOURNEb -STIPULATION &ORDER
STIPULATION &ORDER The following event: PRETRIAL CON~'EFtENCE scheduled for 10/03/2017 at 8:30

am has been resulted as follows;

Residt: ADJOURNED-STIPULATION &ORDER
Judge: SERVIT70 JR, ~DWAf2D A Location: CIRCUIT CQURT BUILDING - 3RD
FLOOR -COURT ROOM 3

09/14/2Q17 PRETRIAL CONFERENCE PRETRIAL CQNFERENCE SCHEDULED
SCHEDULED

The fpilowing event: PRETRIAL CONFERENCE scheduled for 10/0312Q17 at 8:30
am has been rescheduled as follows:

Event: PRETRIAL CONFERENCE
Date: 09126/?_017 Time: 8:00 am
Judge: SEFtVITTO JR, EDWARC3 A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

09/14/2017 PRGTRIAI, GQNFERGNGE PRETRIAL CONFERENCE SCHEDULED
SCHEDULED Event: PRETRIAL CONFERENCE

Date: 09/26/2017 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT RdOM 3

Result: HELD: NOT PLACED ON RECORD

09!14/2017 STIP &ORDER 5GD RE: STIP & ORDE~t SGD RE:
(O~DH=51939073) S/O ApJ P/TRIAL FRAM 1 gl3/2017 TO 9/16/2017 AT 8:3pAM
SGD/EAS

09/14!2017 7RUEFIL.ING PROOF OF TRUEFILING PROQF OF SERVICE
SERVICE (OBDH=52307076)

09/14/2017 E-FILING SEE WITH E-FILING FEE W17H SERVICE $5.00
SEFZVICE (OBDI-i=52307793) E-FILING FEE mt Receipt: Rate; 9/1A/2017 4:10:28 PM

Receipt; 1048922 Date: 09/13/2017 .

09/18/2017 HEARING: MTN IN L.IMIN~ HEARING; M7N IN LIMINE SCHEDULED
SCHEDULED Event: (E} MTN IN LIMINE

Date: 09!25/2017 Time: 8130 am
Judge: SERVITTO JR, EDWARp A Location: CIRCUIT CQURT BUILDING - 3RD
FLOOR -COURT ROOM 3

i
BURNSTEIN

Result: NELQ-CIVIL

09/18/2017 HEARING: MTN IN LIMINE HEARING: M7N IN LIMINE SCHEDULED
` SCHEDULEQ Event: (E) M7N IN LIMINE
~ Date: 09/25/2017 Time: 8:30 am

Judge: SERVITTO JR, EgWARD A Location: CIRCUIT COURT BUIL.OING - 3RD
{ F~OQR -COURT ROOM 3

BURNSTEIN

F ..
Result: HELD-CIViI . .. . _ _. _._.... ... _..... . .. _. .._

09/18/2017
._. .. .. . . _ _. ... .. .. . ._

HEARING: MTN IN I.IMINE
....._ . _ .. ..... .. ....... ~ .. _ .... ... _. .... .... .

I-fEAR1NG: MTN IN L(MIN~ SCI-IERUL.GD
c SCHEDULED Event: (E) MTN IN I~IMINE

Date: 09!25/2017 Time: 8:30 am
Judge: SERVITTO JR, EpWARI~ A l.acation: CIRCUIT CQURT BUI~.DING - 3RD
FLOOR -COURT ROOM 3

BURNSTEIN

Result: MELD-CIVIL

09/18/2017 HEARING: MTN IN LIMINE HEARING: MTN IN IIMIN~ SCHEDULED
s SCHEDULED Event: (E) MTN IN LIMINE

Date: 10102(2017 Time: 8:30 am
Judge: SEF7VITT0 JR, EDWARU A Location: CIRCUIT COURT BUILgING - 3RD
FLOOR -COURT ROAM 3

~ BARATTA, CONN

Result: SCHEDULED EVENT CANGEL~ED
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bate Description Docket Text AYnpurrt
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09/18/2017 M0710N:

.._. _...

MOTION:
(OBDH=5239664p) DEFENDANT SAGE INV~5TMENT GROUP LLCS MOTION IN
LIMINE TO LIMIT' PLAINTIFF'S CLAIMS FOR FUTURE ECONOMIC DAMAGES AT

j TRIAL BASED UPON COLLATERAL. ESTOPPEL

Q9/18/2017 MOTION FEE MOTION FEE
Filing Fes mt Receipt: C7ate: 9/18!2017 12;09:59 PM Receipt: 1050819 Date:
09/20/2017

09/1~/2U17 E-FILING FEE WITH E-AILING FEE WITH SERVICE
{ SERVICE {C7B~H=52A95871) E-FILING FEE mt Receipt: Date: 9/2012017 10:11:37 AM

Receipt: 1 Q50819 gate: 09/20/2017

( 09/18/2017 BRIEF IN SUPPORT BRIEF IN SUPPORT
(QBL~H=57.396639) BRIEF IN SUPPORT OF bEFENDANT SAGE INVESTMENT
GROUP L~C'S MOTIQN IN LIMINE TO LIMIT PLAINTIFF'S CLAIMS FOR FUTURE
E~QNQMIC DAMAGES AT TRIAL BASED UPON COLLATERAL ESTOf~PEL

g9/18/2017 DOCUMENT FILED: DOCUMENT AILED:
(OBDH=52396636) EXHIBIT A to DEFENpANT SAGE'S INVESTMENT GROUP
LLC' S
MOTION IN LIMINE TO LIMIT PLAINTIFF'S CLAIMS
FOR FUTURE ECdNOMIC DAMAC7ES AT TRIAL
BASED UPON COLLA?ERAL ES70PPEL

09/18/2017 PFtbOF OF SERVICE PROOF d~ SERVICE
(OBDH=52396633) PROOF OF SERVICE

f Q9/18/2017 NOTICE OF HEARING NQTICE OF HEARING
(OBDH=52396637) NOTICE OF MEAf21NG: DEFENDANT SAGE'S INVESTMENT
GROUP LLCS
MOTION IN LIMiNE TO LIMIT PLAINTIFF'S CLAIMS FOR FUTURE ECONOMIC
DAMAGES AT TRIAL BASED UPON GOLL.ATERAL ESTOPPEL;
BRIEF IN SUPPORT OF MOTION AND PFtOQfi OF SERVICE

~ 09/18/2017 E-FILED FZEQUEST FOR E-FILED F2EQUES'~ FOR HEAF21NC7
HEARING (QElDH=52396634) E-FILED R~QU~ST FOf7 HEARING; N7C OF HRG; PRF OF

SVC

~ Q9/19/2017 NEARING: MTN IN LIMINE HEARING: MTN IN LIMINE SCHEDULED
SCMEC?ULED Event: (E) MTN IN I~IMINE

Date: 09/25/2017 Time: 8:30 am
Judgs: SERVITTO JR, EDWARD A Location: CIRCUIT COUftT BUILDING - 3RD
FLOOR -COURT ROOM 3

BARA7TA 9PREClUDE REFERENCE TO REd FOR INS DISCOUNTS)

$20.D0

$5.q0

Result: HELD-CIVIL

09/19/2017 NEARING: MTN IN LIMINE HARING: M"CN IN LIMINE SCHEDUI..ED
SCHEDULED Event: (E) MTN IN LIMINE

Date: 10/02/2017 Time: 8:3p am
Judge: SERVI77U JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3Rd
FLOOR -COURT ROOM 3

BAftATTA, CQNN

Result; SCHEQULEd EVENT CANCELLED

09/19!2017 HEARING: MTN W LIMINE NEARING: MTN W LIMINE SCHEDULED
SCHEDULED Event: (E) MTN IN LIMINE

Date: 09/25/2017 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

BARATTA, CONN
(PRECLUbE REF 70 FAULT OF NON PARTY)

Result: HELD-GIVIL
f _ ....

09/19!2017 ANSWER Td MOTIQN ANSWER TO MOTION
(0f3DH=52A50100) PLAINTIFF'S RESPONSE TO DEFENDANT`S MOTION IN
L.IMINE TQ L.IMIT PLAINTIFF'S CLAIMS FOft FUTURE ECONOMIC DAMAGES
RASED UPON COLLATERAL ESTOPP~i~, PROOF OF SEf2VIGE

09/19/2017 TRUEFILING PRQOF QF TRUEFILING PROOF OF SERVICE
SEfZVIGE (OBDH=52450101)

09/19/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=52841645) ~-FILING FEE mt F2eceipt: Date: 10/2/2017 8:36:15 AM
Receipt: 1053893 Date: 10!02!2017
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Dake Description 17ac{~et Texk Amount
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09/20/2017 HEARING: M7N IN LIMINE HEARING: M`I'N IN LIMINE SCH~tJULEi~
SCHEDULED Event: (E) MTN IN LIMINE

Date; 09/25/2017 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR - COUR7 ROAM 3

BURNSTEIN
LIMIT PL.NT CI~AIMB FUTURE ECO pMG

Result: HELD-CIVIL

09/20!2017 ~-FILED REQUE57 FOR ~-AILED F2EQUEST FOR HEARING
HEAFtiNG (QBDH=52500039} ~-FILEp REQUEST FOR HEARING

09/2Q/2017 TRIJ~FIL.ING PRQOF QF TRUEFILING PROQF OF SERVICE
SERV{GE (OBDH=52500061)

09!20/2017 E-FILING FEE WITH ~-FILING FEE WI7h1 SERVICE $5.00

SERVICE (OBDH=526917~g) E-FILING FEE mt Receipt: Date: 9l2B/2017 1:20:22 PM
Receipt: 1052A25 Date: Q9/26l2Q17

09/20/2Q17 NOTICE OF HEARING N0710E OF HEARING
(OBDH=52500038) NQ710E 0~ HEARING: bEFT SAGE INVESTMENT GROUP
ll.C`S MTN TO STAY PROCEEDINGS

09/20/2017 TF2UEFILINC~ PROOF QF TRUEFILING PF200F OF SERVICE
SERVICE (OBDH=52500045)

09J20/2Q17 MQTION: MOTION:
(Q6DH=52500043} DEFT SAGE INVESTMENT GRQl1P LLC'S MTN TO STAY
PRbGEEDING5

09/20/2017 MOTION FEE MOTION FEE $20.00
Filing Fee mt F2eceipt: Date: ~J/20/2017 2:36:56 PM Receipt: 1052426 Date:
09126!2017

09/20/2017 7RUEFILING PROOF OF TRUEFILING PROOF OF SEf2VICE
SERVICE (OBDH=52500047)

09/20/2017 DOCUMENT FILED: DOCUMENT FILED:
(QBDH=52500042} EXHIBIT A TO DEFTS MTN TO STAY PROCEEDINGS

g9/20/2D17 TRUEFILING PROOF OF 7RUEFILING PROQF OF 5ERV(CE -
SEF2ViCE (bBDH=52500062)

0 9/2 012 01 7 BRIEF IN SUPPORT BRIEF IN SUPPORT
(dBbH=52500040) BF21EF IN SUPPORT OF DEFT SAGE INVESTMENT GROUP
LLC'S MTIV TO STAY PRgCEEDINGS

Q9/2Q/2017 TRUEFIUNG PROOF QF TRU~FILING PF200F OF SERVICE
SERVICE (OBbH=52500049)

g9/20l2017 PROOF OF SERVICE 'ROOF qF SERVICE
(OBDH=52500044) PROOF OF 5ERV(CE

09/20/2017 TRUEFIL.ING PROOF QF 7RUEFILING PROOF OF SERVICE I

SERVICE (OBDH=525pU048)

09/20/2017 RESPONSE TO MOTION RESPONSE TO MOTION j
(OBDW=525b1051} bFN7 SAGE INVESTMENT GRdUP LLC'S RESP_T d PLTS ~
M7N IN ~.IMINE TO PRECLUDE REFERENCE TO FAULT OF NUN-PARTY
CITY OF EASTPOINTE AND TO PRECLUDE REFERENCE TQ OR EVIDENCE OF
SE7TL.MT AND/OR STTLMNTAMT AS TO T&J LANDSCAPING

09/20/2017 E-FILING FEE WITH

_. .

E-AILING FEE WITH SERVICE $5.00

SERVICE (OBDH=52964506) E-FILING FEE mt Receipt: Date: 10/5/2017 9:10:07 AM
Recoipt: 1055185 Date: 10I05I2017

09/20/2017 DOCUMENT FILED: D~CIJNIENT FILED: -
(OBDH=52501044) EXHIBIT A TO QEFT RESP TO PLTS MTN IN LIMINE

09/20/2017 BRIEF IN SUPPORT BRIEF IN SUPPORT
(OBDH=52501043) BRIEF IN SUPPORT OF DEFT FZESP 70 PLT5 M7N IN
LIMiNE

09/20/2017 DOCUMENT f=1LED: DOCUMENT FILED:
(OBDH=525010A7) EXHIBIT F TO DEFT;S RESP TO PLTS MTN IN LIMINE

09/20/2Q17 DOCUMENT FILED: DOCUMENT FILCD:
(OBDH=52501046) EXHIBIT C TO DEFT RESP TO PL75 MTN IN LIMINE

09!20/2017 DOCUMENT FILED: DOCUMENT FILED:
(OBDH=52501063) EXHIBI"f B TQ QEFT RESP TO PLTS MTN IN LINE
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Gate ------~escriptfon ~------- ____ _ __ poakefi Texx Arnrunk
Qsnred

_..
09/2/2017

.T . ..... . ...

PROUf OF SERVICE
. ..__ .. . . .. . _..
PROOF OF SERVICE
(OBDH=52501060) PROOF OF SERVICE

09/20/2017 UUCUMENT FILED: DOCUMENT FILED:
(QBDI-1=52501061) EXHIQIT E TO DEFT'S RESP TO PLT MTN IN LIMINE

09/20/2017 DOCUMENT FILED: DQCUMENT FILED:
(OBQH=52501045) EXHIBIT b TO DEBT RESP TO PLl'S M7N W LIMINE

03/20/2017 DOCUMENT FILED: nOCUMFNT FILED:
(OBDH=52502031) REPLY BRIEF IN SPPT OF DEFT SAGE MTN IN LIMINE TO

PRECLUDE REF TO SNOW REMOVAL FEES

09/20/2417 TRUEFILING PROOF OF 7RUEFILING PROOF OF SEF2VlCE
SERVICE (OBbH=5250206A)

09/20/2017 EXHIBITS FILED EXHIBITS FILED
(OBL7H=52502029) EXHIBIT A TO REPLY BF21EF IN SPPT OF DEFT SAGE MTN

IN LIMINE

09/20/2077 TRU~FILING PRQOF QF TRUEFILING Pt2QOF OF SERVICE

SERVICE (OBDH=52502048)

09/20/2017

_

E-FILING FEE WITH

_. _ __
E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=530736$4) E-FILING FEE nit Reoeipk: Date: 1019/2017 8:06:A7 AM
Receipt: 1055900 Date: 10!09/2017

09/20(2017 PROC7F OF SERVICE PROOF OF SERVICE
(OBnH=52502043) PI~DOF QF SERVICE

09/20/2017 TRUEFILING PROOF O~ TRUEFILING PRQOF OP SERVICE
SERVICE (OBDH=52502053)

09/20/2017 PROQF OF SERVICE PROQF OF SERVICE
(QBDH=52502Q25) PROOF OF SERVICE

09/20/2017 7RUEFILING PROOF OF TRU~FILING PROOF OF SERVICE
SERVICE (OBDH=52502D62)

09/20/2017 DOCUMENT' FILED: DOCUMENT FILED:
(OBDH=525Q2030) f2~PLY BRIEF IN SPPT OF DEFT SAGE MTN IN LIMINE TO
LIMIT PLTF CLAIMS FOR FUTURE ECONOMIC DAMAGES

09/20!2017 TRUEFILING PR00~ OF TRUEI=I~ING PROQF OF SERVICE
SERVICE (OBDH=52502059)

09/20/2017 BRIEF IN RESPONSE BRIEF IN RESPONSE
(OBDH=52501265) REPLY t3R1EF IN SUPPORT QF DEFENDANT SAGE
INVESTMENT GROUP LLC'S MOTION IN LIMWE TO PRECLUDE PLAINTIFF
FROM ARGUING "fHAT THE SUBJECT CONDITION WA5 NOT OPEN AND
OBVIOUS

09/2Q/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (QBDH=52501286)

09/20/20 7 E-FII..ING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBDH=53073816) E-FILING FEE mt Receipt: Date: 10/9/2017 8:16:31 AM
Receipt: 1055933 Date: 10!09/2017

09!2012017 DOCUMENT FILED: QOCUMENT PILED:
(OBDM=52501263) EXFfIBIT E TO REPLY BRIEF IN SUPPORT OF DE(=T SAGE

INVESTMENT LEG'S MTN IN LIMINE 7Q PF2ECLUDE PLTF FROM ARGUING
1"HAT THE SUBJECT CdNDITION WAS NOT OPEN AND OBVIdU5

09/20/2017 TRUEFILING PROOF OF TRU~FIL.ING PROOF OF SERVICE

SERVICE (C~BDH=525U128U)

09/20/2017 DOCUMENT FILED: DOCUMENT FILED:
(OBDH=52501259) EXHIBIT A TC7 REPLY BRIEF IN SUPPORT OF DEFT SAGE

INVE5TMEN`1' GROUP LLCS M7N 1N LIMINE TO PRECLUDE PLTF FROM
ARGUING THAT ThiF SUBJECT CONDITIQN WAS NOT OPEN AND OBVIOUS

09/20/2017 TRUEFILING PROOF' OF TRUEFILING PROOF OF SERVICE

SERVICE (QBOH=5250128$}

09/20!2017 DOCUMENT FILED: DOCUMENT FILED:
(OBDH=52501!61) EXHIBIT B TO REPLY BRIEF IN SUPPORT OF DEFT SAGE
INVESTMENT GROUP LLC'S MTN IN LIMING Td PRECLUDE PLTF ~FtOM
ARGUING THAT THE SUBJECT CQNDITIDN WAS NOT QPEN AND OBVIQUS

09/20/2017 TRUEt=1LING PROOF OF

..

TRUEFI~ING PRO(7F OF SERVICE

SERVICE (OBDH=52501295)
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Dace Description Docke# Text Amount
Owed

09/20/2017 PROOF Off' SERVICE PROOF OF SERVICE
(OBQI-l=52501272) PROOF OF SERVICE

09/20!2017 TRUEFIt~ING f'ROUF OF TRUEFI~.ING PRpOF OF SEF~VICF
SERVICE (gBDM=52501283)

09/20/2017 PROOF OF SERVICE PROOF OF SERVICE
(OBDH=52501653) PROOF OF S~f~VICE

09/20/2017 TRU~FILING PROOF OF l"RUEFILING PROOF OF SEF2VICE
SERVICE (OBDH=52501661)

09/20/2017 DOCUMENT FILED. DOCUMENT FILED:
(OBDH=52501256) EXHIBIT C TO REPLY BRIEF IN SUPPORT OF DEFT SAGE
INVESTMENT LLG'~ M7N IN LIMINE 70 PF2ECLUDE PLTF FROM ARGUING
THAT TWE SUBJECT CONDITION WAS NOl' OPEN AND Of3Vi0US

0 912 0/2 0 1 7 TRUEFILING PI~OQF OF TRUEFIL.ING PROUF OF SERVICE
SERVICE (OBDM-5250124)

09/20/2017 DOCUMENT FILED: DQCUMENT FILED:
(OBDH=52501262) EXHIBIT b TO F2EF'LY BRIEF IN SUPPORT OF DEFT SAGE
INVESTMENT GROUP I..L.CS MTN IN LIMINE TO PR~CL.UDE PLTF FROM
ARGUING TNAT THE SUBJECT CpNDITION WAS NOT OPEN AND OBVIOUS

0 9/2 012 0 1 7 TRUEFILING PRQQF QF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=525Q1275)

09/2Q/2017 RESPONSE Tp MQl'ION RESPONSE T(~ MOTION
(OBDH=52501652) DEFENDANT SAGE INVESTMENT GROUP LLCS
RESPONSE TO PL.TF'S MTN IN LIMINE TO PRECLUDE F~EFEFtENCE TO OFt
F2EDUCTIQN FOR INSURANCE DISCQUNTS OR OTHER COL.LATER/~L
SQURC~ BENEITS

09/20/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SEF2VICE
SERVICE (QBDH=52501667}

09/20/2Q17 E-FILWG FEE WITM E-FILING FEE WITH SERVICE $5.OU

SERVICE (OBDH=53073847) E-FILING FEE mt Receipt; Date: 101912017 8:17:55 AM
Receipt: 1055942 Qate: 10/09/2017

09/20/2017 BRIEF IN SUPPORT' BRIE' IN SUPPORT'
(OBDH=5?501654) BRIEF IN SUPPORT OF dEFT SAGE INVESTMENT GROUP
I..LC'S RESPQNSE TO PL.T~'S MTN IN LIMINE TO PRECLUDE REFERENCE TO
QF2 REDUCTION FOR INSURANCE DISCOUNTS OfZ OTHER COLLATERAL
50URCE BENEFI75

09/20!2017 TRUEFILING PRdOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=52501656)

09/20/2017 BRIEF IN RESPONSE BRIEF IN RESPpN5E
(gBDH=52501661) ~2EPLY BRIEF IN SUPPORT OF DEFT SAGE INVESTMENT
GROUP Ll.C5 MTN IN LIMINE TO PRECLUb~ REFERENCE TO BALANCE BILLS

09/20/2017 TRUEFILING PROOF OF TRUEFILING WROOF OF SERVICE
SERVICE (OBDM=52501662)

09/2U/2Q17 PROOF OF SERVICE PROOF OF SERVICE
(OBDH=52501655) PROQF OF SERVICE

09/20/2017 7RUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=52501858)

09/21/2017 PLAINTIFF'S WITNESS LIST PLAINTIFF'S WITNESS LIST
(Q~DH=52586337) PLAINTIFF TRIAL WITNESS LIST, PROOF OF SERVICE

g9/21/2017 TRUEFI~ING PROOF OF TRUEFIUNG PROOF OF SERVICE
SERVICE (QBDH=525863~Q)

09/21/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00

SERVICE (OBpH=52967954) E-FILING FEE mt Receipt: Date: 10/5/2017 1:05:28 PM
Receipt: 1055287 Date: 10!05!2017

09/21/2017 RESPONSE TO MOTION RESPONSE TO MQTION
(OBDH=52577481) PLAINTIFF'S RESPt7NSE TO DEFENDANT'S MOTION TO
STAY PRUCEEDWGS, PROOF OF SERVICE

09/21/2017 TRU~FILING PROOF OF TRUEFILING PROOF 01= SERVICE
SERVICE (OBDH=52577482)

09!21/2017 E-FILING FEE WITH E-FLING FEE WITH SERVICE $5.00

SERVICE (OBDH=53073874) E-FILING FEE mt Receipt: bate: 10/9/2017 8:19:44 AM
Receipt: 1055948 Date; 10/09/2017
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Date DesariptEnn Docket Text Amount
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09l25/2p17 HELD; HELD: PLTFS MTN IN LIMINE TO PRECLUDE REF TO FAULT QF N(~N PARl'Y

GRTD, OTE
The following event; (E) MTN IN L.IMINE scheduled for 09125/2017 at 8:30 am has

been resulted as follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, E[3WARD A Locration: CIRCUIT COURT BUILDING - 3RD

FLbOR -COURT RQOM 3

HELD ON THE RECORD
COURT REPORTER: CIMINI, MARY
Certificate #: CSR-2643

09/25/2017 H~I.D; HELD: DEFTS MTN IN LIMINE TO LIMIT PLTFS CLAIMS FOR FUTURE
ECONOMIC DAMAGES BASES pN CQLLA7ERAL ESTOPPEL-DENIED, OTE
The following event: {E) MTN IN LIMINE scheduled for 09l?5/2017 at 8:30 am has

been resulted as follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT CdURT BUILDfNC7 - 3RU

FLOQ(2 -COURT RQOM 3

HELD ON THE RECORi7
COURT REPORTEt2: CIMINI, MARY

_ _.
Certificate #: C5R-2643

09/25/2017 HELD: HELD: PLTFS MTN IN LIMINE TO PRECLUDE REFERENCE 70 RED FOf21NS
DISCOUNTS-GRTD IN PART FQR R~A5QN5 STATED ON RECORD, OTE
Tlie following event: (E) M7N IN LIMINE scheduled for 09/25/2017 at 8:3Q am has

been resulted as follows:

Result: NELD-CIVIL
Judge: SERVITTQ JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

HELD QN THE RECQRD
COURT REPORTER: CIMINI, MARY
Certificata #: CSf~-2643

09/25/2017 HELD: HELD: DEFTS M7N W LIMINE TO PRECLUDE REFERENCE TO INS OR INS
AGREEMNTS-GRTD, DEFTS MTN IN I_IMINE TO PRECLUDE PLTF FROM
ARGUING THAT THE SUBJECT CONDITION WAS NQT OPEN AND OBVIOUS-
GRTD, OTE
The following event: (E) MTN IN LIMINE scheduled for 09/25/2017 at 8:30 am hoe

been resulted as follows:

Result: HELD-CIVIL
Judge: SERVIT70 JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

HELD bN THE RECORD
COURT REPORTER: CIMINI, MAF2Y
Certificate #: CSR-2643

09/2512017 HELD: HELD. DEFTS M7N IN LIMINE TO PRECLUDE REFER TO BALANCE BILLS-
DENIED, OTE
The fallowing event: (E) MTN IN LIMINE scheduled for 09/25/2Q17 at 8:30 am has

been resulted as follows:

Result: H~Lb-CIVIL
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT GOURT BUILQING - 3RD
FLOOR -COURT ROOM 3

MELD ON THE RECORD
COURT REPORTER: CIMINI, MARY "
Gertificate #: CSR-2643

D9/25/2017 MELD: HEAD: DEF7S MTN IN LIMINE TO PRECLUDE REF 70 SNOW REMOVAL FEES

AND PAYMNTS-GRID IN PARTY FOR REASONS STATED ON RECORD, OTC
The following event: (E) MTN IN LiMINE scheduled for 09/25/2017 at 8:30 am has

been resulted ~s follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
(=LOQR -COURT ROOM 3

HELD ON THE RECORD
COURT REPORTER: CIMINI, MARY
Certificate #: CSR-2643
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pake Description IJocket Text Arnaunt
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09/25!2017 (7RbER SIGNED: ORD bENYING DEFTS MTN TO STAY -SGD/EAS

0 9/2 512 0 1 7 ORpER SIGNED: ORD OF CRT RE M7N5 IN LIMINE -SGD/EAS

0 912 512 0 1 7 TRUEFILING PROOF OF TRUEFIUNG PROQt= OF SERVICE
SERVICE (QBDH=52658G87)

09/?_5/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SECiVICE (dBbH=52658688)

Q9125/2017 SUBPOENA-ORDER TO SUBPOENA-ORDER 7Q APPEAR
APPEAR (OBpH=52(158660) SUBPOENA -SIGNED BY AT70RNEY

09/25(2017 TRUEFILING PR001= OF TRUEFILING PROOF OF SERVICE
SERVICE (OE3DH-52658682}

D9/25/2017 SUBPOENA-ORDER TO SUBPOENA-gRL7CR TO APPEAR ',
APPEAR (OBDH=52658675) SUBPOENA -SIGNED BY ATTORNEY

09/25/2017 TRUEFILING PRObF OF TF2UEFILING PROOF OF SERVICE ',
SEF2VICE (OF3DH=5265£3683)

09/2512017 SUBPQENA-ORDER TQ SUBPOENA-ORDER TO APPEAR
APPEAR (OE3DH=52658678) SUBPOENA -SIGNED BY AT70RNEY

p9125l2017 7RUEFILING PROOF OF Tf2UEFILiNG PRQOF OF SERVICE
SERVICE (gBqH=52658681)

09/25!2017 SUBPOENA-ORIJER TO SUBPOENA-ORDER TO APPEAR
APPEAR (QBDH=52658679) SUBPOENA -SIGNED BY ATTORNEY

O~J/25/2017 TRUEFILING PRQQf= OC' TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=52658689)

09/26/2017 HELD: NOT PLACED ON HEAD: NOT PLACED ON RECORD, P/TRIAL ADJ TO 11/30/2017 AT 8:30AM,
RECORD, TRIAL. ADJ TO 12/5/2017 AT 9AM -SGDIEAS

The following event: PRETRIAL CONFERENCE scheduled for 09126!2017 at 8:30
am I~as been resulted as follows;

Result: HELD: NOT PLACED ON RECORD
Judge: SERVITTO JR, EDWARf~ A Location: CIRCUIT COURT BUILDING - 3RD
FLOgR -COURT RQOM 3

09!26/2017 PRETRIAL CQNFERENCE PRETRIAL CONFERENCE SCHEDULED
SCHEDULED

The following event: PRETRIAL C~NFEFtENCE scheduled for 09126/2017 at 8:30
am has baen rescheduled as follows:

Event: PRETRIAL CONFERENCE
Date: 11!30/2017 Time: 8:30 am
Judge: SERVITTQ JR, EQWARD A Location: CIRCUIT COURT ~UII.DING - 3RD
FLQOR -COURT ROOM 3

Q9/26/2017 AaJOURNED-BY COURT ADJOURNED-BY COUF2T
The following event: TRIAL scheduled for 10/11/2017 at 1:30 prn has been resulted
as follows:

Result: ADJOURNED-BY COURT
Judge: SEI2VITT0 J(~, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT FZOQM 3 _.

09/26/2017 TRIAL SCHEDULED TRIAL. SCMEDULEQ

Tlie following event: TRIAL scheduled for 10/11/2017 at 1:30 pm has been
rescheduled as follows:

Event: TRIAL
bate: 12/06/2017 Time: 9:00 am
Judge: SERVI770 JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLbgR -COURT ROdM 3

09/26/2017 HEARING: MTN TO STAY HEARING: MTN TO STAY PROCEEDINGS SCHEDULED
PROCEEDINGS event: (~) MTN TO STAY PROCEEDINGS
SCHEDULED Date: 10(0212017 Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILbING - 3Rb
FLOOR -COURT ROOM 3

BURNS7EIN

Result: SCN~DULED EVENT CANCEI,I.ED
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Date D~scriptian Docket Text Amount
Oveed

0 9/2 612 0 1 7 MISGELLANEQUS M0710N MISCELLANEgU5 MOTION HEARING SCHEDULED
HEARING SCHEDULED Event: (E) MISCELLANEOUS MOTION HEARING

Date: 10!02/20'17 Time: 8:30 am
Judge; SERVITT'O JR, EDWA(~D A Location: CIRCUIT CQURT 6UILDING - 3RD
FLOOR -COURT ROOM 3

BURNSTEIN - BARATTA
(FOR JUDICIAL NOTICE)

Res~dt: MOl'ION HEARING AbJOURNED

09/26/2017 ~-FILED REQUEST FOR E-FILED R~QUE57 FOR HEAFtINC
HEARING (O~QH=52662216) E-FILED Ft~QUEST FOR HEARING WITH PR00~ OF SERV

FOR MOTION FQR JUDICIAL NOTICE MQTION FOR 10-Q2-17

09/26/2017 TRUEFILING PROQF OF TRU~FILING PRQOF fJF SE~ZVICE
SERVICE (O~DH~52662220)

09/2BJ2017 ~-FILING FEE WITH E-FILING SEE WITH SERVICE $5.00

SERVICE (OBDM=52691220) E-FILING FEE mt Receipt: Date: 912 612 0 1 7 '12:35:47 PM
Receipt: 1052396 Date:O~J/26/2Q17

D9/26/2017 HEARING: M7N IN LIMINE HEAt21NG: M"fN IN ~IMINE SChiEDULEt7
SCHEDULED Event. (E) M7N IN LIMINE

Date: 10/02/2017 Time: $:30 am
Judge; SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT RQOM 3

BURNSTEIN
(PRECLUDE REFEF2ENCE TO PRIOR SLIP &PALL)

Result: MQTION HEARING ADJOURNED

09/26/2017 E-FILED REQUEST ~dR E-FILED REQUEST FOR HEAFtWG
HEARING (OBRH=52662217} E-FILED REG2UEST FOR HEARING

09/26!2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE

SERVICE (OBDH=52662219)

X9/26/2017 MOTION: MOTION:
(OBDH=526&1941) DEFT SAGE INVESTMENT CROUP LLC'S MTN IN LIMINE 70
PRECLUDE REFERENCE TO PRIO7 SLIPS ANDlQR FALLS

09/26/2017 MOTION FEE MOTION FEE $20.00
Filing Fee mt Receipt: Date: 9/26/2017 8:OD:QO AM Receipt: 1 Q52411 Date:
09/26/2017

09/26/2017 TRUEFILING PROOF OF TRUE~ILING PROOF OF SERVICE
SERVICE (QBDH=52661985)

09/26/2U17 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5•p~

SERVICE {OBbH=52691408) E-FILING FEE mt Receipt: Date: 9l2612D17 1:00:31 PM
Receipt: 1052411 Date: 09126/2017

09/26/2017 BFtIE~ IN SUE~POFiT BRIEF IN SUPPORT
(OBDH=52G61938) BRIEF IN SUPPQRT OF bEFT SAGE INVESTMENT GROUP
LLC'S MTN IN LIMINE TO PRECLUDE REFERENCE TO PRIOR SLIPS ANDlOR
FALLS

09/26/207 TRUEFILING PRQQF OF TRUEFILING PRQbF OF SEF2VICE
SERVICE (OBDH=52661988)

09/26/2017 MOTION: MOTION:
(OBDH=52661980) DEFT SAGE INVESTMENT GROUP LLC'S MTN FaR
JUDICIAL NOTICE

09/26/2017 TRUEFILING PRQQF OF TRUEFILING PRbOF OF SERVICE

SERVICE (OBDH=52661987}

09!2.6/?017 PROOF OF SGFtViC~ PF2QOF OF SERVICE
(gBDM=52661936) PROOF QF SERVICE

09/2F/2017 TRUEFILING PRQOF OF 7RUE~II.ING PROOF O~ SERVICE
SERVICE (OBDH=52661992)

09/26/2017 NOTfCE OF HEARING NOl'IC~ OI- H~ARINC7
(OBDM=52661939) NOTICE OF HEARWG

Q9/26l2017 TRUEFILING PRQOF OF TRUEFILING PRQOF OF SERVICE .
SERVICE (OBDH=52661993)

.. . .
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Date Description Docket Texf Amount
Owed

09!26/2017 DOCUMENT FILED: DOCUMENT FILEb:
(OC3Di-1=52661983) GXtIIBIT A 70 DEFT SAGE INVESTMENT GROUP LLC'S MTN

IN LIMING TU PF~ECLUDE REFERENCE TO PRIOR SLIPS AND/OR FALLS
_ . ..

09/26/2017 TRUEf'ILING PRQO~ Of= TRUE(=ICING PROOF OF SERVICE
SERVICE (OBDH=52661984)

U9/26l2017 BRIEF IN SUPPORT BRIEF IN SUPPORT
(OBDH=52661982) BRIEF IN SUPPFtT OF gEFT SAGE INVESTMENT GROUP
l~l.C'S MTN FOR JUDICIAL NpTICE

09l26/2p17 T(~UEFILING PRQOF OF TRUEFILING PRQQF QF SERVICE
SERVICE (OBDH=52661991)

09!26/2017 f~ROOF OF SCRVICE PROOF QF SERVECE
(OBDH-52661979) PROOF OF SERVICE

09/26/2017 TRUEFILING PROOF OF TRUEFIL.ING PROOF Of= SERVICE
SERVICE (OBDM=526619J4)

Q9/26(2017 NQTICE OF HEARING NOTICE OF HEARING
(OBDH=52661981) NOTICE O~ HEARING: DEFT SAGE INVE57MEN"(' GF20UP
t.LCS MTN FOR JUDICIAL NOTICE

09/26/2017 TftUEFILING PROOF bF TRUEFILING PRQOF OF SERVICE
SERVICE (OBDhi=52661989)

09/26/2017 TRUEFILlNG PROOF OF TRUEFILING PRQ~F OF SERVICE
SERVICE (OBDH=52693347)

Q9/26/2017 TRUEFILING PROOF O~ TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=52693345)

09/27/2017 ANSWER Tp MOTION ANSWER TO MQ710N
~QBpH=52732195) PLAINTIFF'S RESPONSE TO DEFENDANT'S MQTION IN
LIMINE TO PRECLUDE REFERENCE TO PRfOR SLIPS AND/dR FALLS, PROOF
OF SERVICE

09/27/2017 7RUEFILING PF200F OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=52732198)

09/27/2Q17 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00
SEF2VICE (OBDH=53606928) E-FILING FEE mt Receipt: Date: 10(23/2D17 9:07:03 AM

Receipt: 1060763 Date: 10/23/2017

09/27/2017 ANSWER TQ MOTIQN ANSWER TQ MOTION
(OBDM=52732196) PLAINTIFF'S RESPONSE TQ DEFENDAN'S MOTIQN FOR
JUDICIAL NOTICE, BRIEF IN OPPOSITION, PROOF OF SERVICE

09/27/2017 TRUEFILING PROOF OF TRUEFILING PROOF O~ SERVICE
SERVICE (OBDH=52732200)

09/2S/2017 STIP &ORDER SGD R~: STIP &ORDER SGD RE:
(OBDM=52658674) S/0 RE PLTFS LICE EXPECTANCY -SGD/EAS

09/28/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00
SERVICE (OE3DH=5276802A) E-FILING FEE mt Receipt bate: 9/28/2017 2:00:48 PM

Receipt: 1053098 Date:09/28/2Q17

09/28/2017 STIP &ORDER SGD RE: STIP & OFZDER SGD RE:
(ORDFi=52658676) S/O RE SURVEILI.ANCk VIf~EO -SC7D/EAS

09/28/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE -
SERVICE {OBDH=52768922)

09/28/2017 E-FILED REQUEST FOF'L ~-FILEp REQUEST FOR M~ARING
HEARING (OBDH=52767972) E-FILED REQUEST FOR HEARING WITH PROOF OF SERV

F012 MOTION TO PRECLUDE PRIOR SLIP AND FALLS MdTIbN FOR 10-1 Q-17

09/2812Q17 TRUEFILING PROQF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH-52767980)

0 9/2 812 0 1 7 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00
SERVICE (UBDH=5284A284) E-FILING FEE mt Receipt: Date: 10/2/2017 11:01:1 AM

Receipt: 1053976 Date: 10/02/2017

09/28(2017 PRQOF OF SERVICE PRdOF OF SERVICE
(OBpH=52767973) PROQF 0~ SERVICE

09/28/2017 TRUEFILING PROOF OF TRUEFILING PROOF OF" SERVICE
SERVICE (OBDH=52'767985)

09/28/2017 PROOF ~F SERVICE PROOF OF SERVICE ',

_ .
(OBDH=52767974) PROOF OF SERVICE ',
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Date pescrlption bucket Texk Amo~mt
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09/28/2017 TRU~FILING PROOF Of= 7RUE~ILING I'ROt)~ OF SEF2VICE
SERVICE (OBDI-1=52767983)

09/2$/2017 E-FILED REQUEST FOR E-FILED REQUEST FOR HEAF2ING
HEARING (OBDN=52767976) E-FILED REQUEST FOR HEAR{NG WITH PRQOF QF SERV

FOR MOTIQN FOR JUbICiAL NOTICE MOTION FQR 1q-10-17

09/28%2017 TRUEFILINr PROOF d~ TRUEFILING PROdF OF SERVICE
SERVICE (OBDH=52767981)

09/28!2017 RE-NOTICE OF HEARING R~-NOTICE OF NEARWG
(QBDH=52767977) RE-NOTICE OF MEARIN~

09/28/2017 7RUEFII~ING PRpOF OF TRUEFILING PROOF pF SERVIGE
SERVICE (OBDN-52767986)

09/28!2017 RE-NOTICE OF HEARING R~-NOl'ICE C]F HEARING
(OBDH=52767975) RE-NOTICE U(~' HEARING

09/28/2017 TRUEFILING PRQQF OF TRUEFILING PRQQF OF SERVICE
SERVICE (OBDH=527G7984)

D9129/2017 SCHEDULED EVENT SCHEDULED EVENT CANC~LLEb, Ml'N dENIEb AT HI2G dN 9!25/2017
CANCELLED The following event: (E) MTN TQ STAY PROCEEDINGS scheduled for 10/02/2017

at 8:30 am has been resulted as follows:

Result: SCHEDULED EVENT CANCELLED
Judge: SERVI7T0 JR, EDWARb A Location: CIRCUIT COURT BUILDING - 3RD
FLOQR -COURT ROOM 3

09/29/2017 5CHEDUL~D EVENT SCHEDULED EVENT CANCELLED, MTN ADDRESSED 9/25!2017
CANCELLED The following event: (E) MTN IN LIMINE scheduled for 10/02/2Q17 at 8:30 am has

been resulted as follows:

Result: SCHEDULED EVENT CANCELLED
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD ',
FLOOF2 -COURT ROOM 3

09/29/2017 SCHEDULED EVENT SCHEDULED EVENT CANCELLED, MTN ADDRE55ED 9/25/2017 ',
CANCELLED The following event: (E) MTN W LIMINE scheduled far 10/02/2017 at 8:30 am has ~,

been resulted as follows:

Result: SCHEDULED EVENT CANCELLED
Judge: SERVITTO JR, EpWARD A Location: CIRCUIT COURT BUILDING - 3F2D ',
FLOOR -COURT ROOM 3 ~ 

~_..___.~. . .._. ..... ....... . ..... ...... ....... .__........ .. ... ... . . _~._.. ...

09/29/2017 MQTION HEARING
.._...._... .. ... ..... ._. .v..... ...... .. .._. .... ... ... .. .. .. ._ ~..

MQTIQN NEAh21NG ADJOURNED TO 10/10(2017 AT 8;30AM PER ATTY
ADJOURNED BURSTEIN QFFICE

The following event: (~) M15CELLANEOUS MOTION HEAf2ING scheduled for
10!02/2017 et 8:30 am has been resulted as follows:

Result: MOTION HEARING ADJOURNED
Judge: SERVITTO JR, EDWARD A Location: GIRCUI7 CQURT E3UILDING - 3RD
FLOOR -COURT ROOM 3

09/29/2017 MISCELLANEOUS MOTION MISCELLANEOUS MQTION HEARING SCHEDULED
HEARING SCHEDULE(

The following event: (E) MISCELLANEOUS MOTION HGAFtING scheduled for
10/02/2017 at 8:30 am has been rescheduled ~s follows:

Event: (E) MISCELLANEOUS MdTiON HEARING
Date: 10/10/2017 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

BUF2NSTEIN - 8ARA7TA
(FOR JUDICIAL NOTICE)

Result: MOTION HEARING ADJOURNEQ

09/29/2017 M~TIUN HEARING MOTION HEARING ADJOURNED TO 10/10/2017 AT 8:3UAM PEFt ATTY
ADJOURNED BURSTEIN

The following event: (E) MTN IN LIMINE scheduled for 10/02/2017 at 8:30 am has
been resulted as follows:

Result: MOTION HEARING ADJOURNED
Judge: SERVI770 JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3
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Date Description DackaC Text A~naur~t
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10/p2/2Q17 NEARING: MT'N IN LIMINE HEARING: MT'N IN LIMINE 5CHEbULED
SCHEDULED Event: (E) MTN IN LIMINE

Date: 10/10!2017 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A l~.acation: CI~ZCUIT COURT BUILDING - 3RD
FLOOR - COUR7 ROOM 3

BURNSTEIN - BG~RATTA
(PRECLUDE REF TO PRIdR SLIP AND FALLS)

Result: MOTION HEARING AbJOURNED

10/03/2017 RE-NOTICE O~ TAKING RE-NOTICE OF TAKING D~f~OSITiQJV
DEPOSITION (QBDN=52888219) RE-NOTICE OF TAKING VIDEO DE GENE ESSE., DUCES

TECUM DEPOSITION OF STANLEY LEE, M.D,; ('F200F OF SERVICE

10/03/2017 T(;UE~ILING PRQC7F OF TRUE~ILING PROOF OF SEF2VIGE
SEF2VICE (OBDH=52888220)

10/03/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.00
SERVICE (OBDM=53121350) E-FILING FEE mt Receipt: Date: 10/11/2017 S:Q8:10 AM

Receipt: 1056373 Date: 10/11/2017

10/05!2017 MOTION HEARING MOTION HEARING ADJOURNED TQ 10/30/2Q17 AT 8:30AM PER ATTY
ADJOURNED BURNSTEIN

The following event: (E) MISCELLAN~OtJS MOTION HEARING scheduled for
10/10/2017 at 8:30 ~m has been resulted as fallaws:

Result: MOTION HEARING ADJOURNED
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

10/05/2017 MISCELLANEOUS MQTION MISGELLANEQUS MUTIQN HEARING SCHEDULEQ
HEARING SCHEDULED

The following event: (E) MISCELLANEOUS MOTION HEARING scheduled for
10/1012017 et 8:30 am has been rescheduled as follows:

Event: (E) MISCELLANEOUS MOTIQN MEA~tING
date: 10/3QI2Q17 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOQR - CdURT ROOM 3

BURNSTEIN - BARATTA
(FOR JUbICIAL NOTICE)

Result: NOT HELD - NO APPEARANCE BY PARTIES/CQl1NSEL

Result: MOTION HEARING ADJOURNED

10/05/2017 MpTlON HEARING MOTION HEARING ADJOURNED TO 10/30/2017 A7 8:30AM P~F2 ATTY
ADJOURNED BURNSTEIN '

The following event: (C) MTN IN LIMINE scheduled for 10!10/2017 at 8:3D am has
been resulted as follows:

Result: MOTION HEAf21NG ADJQURNED
Judge: SERVI7T0 JR, EDWARD A Location: CIRCUIT CQURT BUILDING - 3RD
FLC7gF~ -COURT ROOM 3

10/05/2017 HEARfNG: MTN IN LIMINE HARING: MTN IN LIMINE SCHEDULED
SGHEDULEb

The following event: (E) MTN IN LIMINE scheduled for 10/1d/2017 at 8:30 am has
been rescheduled as follows:

Event: (C) M7N IN I~IMINE
Qate: 10/30/2017 Time: 8:30 am
Judge: SEF2ViTT0 JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLQQR -COURT ROOM 3

BURN5TEIN - BARATTA
(PRECLUDE REF TO PRIOR SLIP AND FALLS)

Result: MOTION HEARING A[~JOURNED

10/05/2017 COPY OF ORDER FROM COPY OF ORDER FROM COURT OF APPEALS RECEIVEDIFILED DTD
COURT QF APPEALS 10/03/2017
RECEIVED/~fLED

10/05/2017 RE-NOTICE OF HEARING RE-NOTICE OF HEARING
(OBDH=52966758) RE-NOTICE OF HEARING
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Date ~es~riptian Oocket Texk Amaunk',
Owed'

1q/g5/2017 TRUEFILINCa PROQF OF TRUEFILING PRQOF QF SERVICE
SERVICE (OBDH=52966765)

10/05/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.OU'.
SERVICE (OBDM=53728296) E-FILING FEE mt Receipt: Date: 10/26/2017 8:23:56 AM

Receipt: 1062130 Date: 10!26/2017

10/05/2017 F'FZbO~ OF SERVICE Pf20QF OF SERVICE
(aBDH=52966759) PROOF OF SERVICE

10105/2017 TRUEFILING PROdF OF TRUEFILING PROOF OF 5ERVICE
SERVICE (OBDH-52986760)

1Q/Q5/2017 PROOF OF SERVICE PROOF OF SERVICE
(OBDH=52966757) f~R00~ q~ SERVICE

10!05/2017 TRUEFILING PRQOF OF TRUEFILING PROdF OP SERVICE
SERVICE (OBDH-52966761)

10/05/2017 RE-NQTICE OF NEARING RE-NOTICE OF NEARING
(O[3DN=5296675G) RE-NQTICE QF HEARING

10!05/7.017 71~UEFIUNG PROOF OF ~'RUEFILING PROb~' OF SERVICE
SERVICE (QBDH=52966762)

1 0/0 812 01 7 STIP &ORDER SGD RC: STIP &ORDER SGD RE:
(OBDH=526933A1) S/O RE FUTURE WAGE LO5S -SGD/EAS

10/06/2017 STIP &ORDER SGD RE: STIP & QRgER SGD RE:
(QBDM=52693340) S/O RE WEATHER REGORbS,~ND TIME OF SUNRISE-
SGD/EAS

10!06/2097 7RUEFILING PROOF OF TRUEFILING PROOF dF SERVICE
SERVICE (QBDH=63045238)

10/06/2017 E-FILING FEE WITH E-FILING FEE WITH SERVICE $S.QQ
SERVICE (OBDH=53045252} E-FILING FEE mt Receipt: Date: 10/6/2017 3:50:32 PM

f Receipk: 1055880 bate: 10/06!2017

10/D612017 TRUEFILING PROOF OF TRUEFILING PROOF OF SERVICE
SERVICE (OBDH=53045376)

10/10/2017 NOT MELD - NO NQT MELD - NQ APPEARANCE BY PARTIES/COUNSEL, MTN DISM
APPEAt2ANCE BY The following event: (E) MISCELLANEOUS MOTION NEARING scheduled for

i PARTIES/COUNSEL 10/30/2017 at 8:30 am has been resulted as follows:

Result: NOT MELD - NO APPEARANCE BY PARTIES/COUNSEL
j Judge: SERVITTD JR, EDWARD A Location: CIRCUIT' COURT BUILDING - 3RD
`s FLOOR -COURT ROOM 3

10/10/2017 NQTICE OF TAKING NOTICE QF TAKING DEP05ITIONS
~ p~POSiT10NS (QBDH=53085369) NOTICE OF TAKING DEPOSITIONS

10/~q/2p17 TRUE~IUNG PROQ~' OP TRIIEFiLING PRQQF OF SERVICE
(OBDH=53085373)

..... ... ... ....
...SERVICE

E 10/10/2Q17 E-FILING FEE WITH E-FILING FEE WITH SERVICE $5.Q0
~ SERVICE (OBbH=53955725) E-FILING FEE mf Receipt: Date: 11/2/2017 9:35:28 AM
± Receipt: 1064317 Date: 11/02/2017

10/20/2017 COPY OF Of2gER FROM COPY OF QRDER FRAM COURT OF APPEALS RECEIVED/FILED DTD 1Q/1$/17
COURT OF APPEALS

i RECEIVED/FILED

10!20/2017 RE-NOTICE OF TAKING RE-NOTICE OF TAKING DEPOSITION
DEPOSITIQN (OBDH=53470376} 2nd RE-NOTICE OF TAKING VIDEO DE BENS ESSE, DUCES

TECUM DEPQSITION OF STANLEY LEE, M.D.; PROOF OF SERVICE

1 10120/2017 TRUEFILING PROQF QF TRUEFILING PROOF OF SERVICE ',
SERVICE (OBDH=53470377)

~ . _ _ __ . . .. . _ _. __ .. I_ _ .. __._

1 0/2 012 0 1 7
. . . . . _ . . .. _.

E-FILING FEE WITH
_ __ .. . .. ._. _ . .. . . _ . _

E-FILING FEE WITf-I SERVICE $5.00
SERVICE (bBDH=5A153676) E-FILING FEE mt Receipt; Date: 11!7/2017 8:10:21 AM

Receipt: 1065789 Date; 11/07/2017

10/20/20'i7 REPORTER S NOTICE OF REPORTER'S NOTICE OF FILING TRANSCRIPT; CERTiFICAI'E OF SERVICE
FILING TRANSCRIPT; (OBDH=53A73020) REPORTERS NOTICE OF FILING TRANSCRIPT, CERT OF
CERTIFICATE OF SERVICE SERVICE

10/20/2017 REPORTERlRECORDER'S REPORTERlRECORDER'S CERTIFICATE OF pRDER OF TRANSCRIPT ON
CERTIFICATE OF QRDER APPEAL

E OF TRANSCRIPT ON (OBDH=53473021) REPORTER/RECORDERS CERTIFICATE OF ORDER OF
APPEAL TRANSCRIPT ON APPEAL
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pa#e Descript[on Dorket Texk ~m~~►~x
Owed

10/20!2017 E-FILED TRANSCRIPT OF: E-FILED 7RANSC{21PT OF:
(OBDH=53473024) E-FILEb TRANSCRIPT OF:Pf20CEEpINGS BEF HON EAS
DTD 9!25/17

1Q/2G/2017 MOTIQN HEARING MQTIQN HEARING ADJOURNED TO 11113117 AT 8:30/~M PER Al"TY
ADJQURNED BURN57EIN'S OFFICE

The fallowing event. (~) MISCELLANEOUS MOTION NEARING scheduled for
10/30/2017 at 8:30 am has been resulted as follows:

Resulf: MOTION HEARING ADJQURNED
Judge: SERVITTO JR, EDWARb A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3

10/26!2017 MISCELLANEOUS MU710N MISCELLANEOUS MOTION NEARING 6GHEDULED
HEARING SCHEDULED

The fallowing event: (E) MISCELLANEOUS MOTION FIEARING scheduled for
10/30!2017 at 8:30 am has been rescheduled as follows:

Event: (E) MISCELL.ANEQUS MOTION NEARING
Qate: 11/13/2Q17 Time: 8:30 am
Judge: SERVIT70 JR, EpWARL7 A Location: CIRCUIT COURT BUILDING - 3f2D
FLOOR - CdURT ROOM 3

BURNSTEIN - ~ARATTA
(FOR JUDICIAL. NOTICE)

Result: MOTIQN D15MISSED i

10/26/2017 MOTIQN HEARING MOTIQN HEARING ADJOURNEQ YO 11/13/17 AT 8:3UAM PER ATTY ~~
ADJOURNED BURNSTEIN'S OFFICE

The following event: (E) MTN IN LIMINE scheduled for 10/30/2017 at 8:30 am has
been resulted as follows:

Result: MOTION HEARWG ADJOURNED
Judge: SERVITTO JFi, EgWARb A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -COURT ROOM 3 '

10/26/2017 HEARING: MTN IN LIMINE HEARING: MTN IN LIMINE SCHEDULED
SCf-IEDULED

The following event: (E) MTN IN LIMlNE scheduled for 10/30/2017 at 8:30 am has
been rescheduled as follows:

Event: (E) M7N IN LIMINE
Date: 1111312017 Time: 8:30 am
Judge: SERVITTO JR, ~pWARD A Location: CIRCUIT CUURT BUILDING - 3RD
FLOOR -COURT ROOM 3

BURNSTEIN - BAFtATTA -
(PRECLUDE REF 70 PRIOR SLIP AND FALLS)

Result: MOTION DISMISSED

11/13/2017 MOTIQN DISMISSED MOTION DISMISSED
The following event: (E) MISCELLANEOUS MOTION HEARING scheduled for
11/13/2Q17 at 8:30 am has been resulted as follows:

Resulk: (vIOTIC7N QISMISSED
Judge: SERVITTO JR, EDWARD A location: GIRCUIT COURT BUII~f~ING - 3RI~
FLOOR -COURT ROOM 3

11/1312017 MOTION DISMISSED MOTION bISMISSED
The following eve~7t: (E) MTN IN LIMING scheduled for 1'i/13/2017 at 8:30 am has
been resulted as follows:

Result: MOTION DISMISSED
Judge: SERVITTO JR, EbWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOQR -COURT ROOM 3

11/15/2Q17 E-FI~.ING FED E-FILING FEE $7•~~
(OBDM=54464082) E-FILING FEE mt Receipt: Date: 11/15/2017 9:32:09 PM

Receipt: 1069616 Date: 11115/2D17
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l3 Letter zequesting transcxzpt of Defendant-A~pealant's hearing on its MS
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~ Lease Agreement

~+ Appellant's MSD in Macomb County Circuit Court, dated 5/22/J.7
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Dr~.TE AND NA,'X'URE OF ORDER B~INC AI'Z'FAY~ED r`.R011'~

Defe~~dant-Appellant, Sac's Investane~at Group, LLC, (k~erei~iaftex• "Appellan
t") is

appealing the t~xal court's order c~atecl Juixe 19, 2017 den~in~ its motion fox 
summary disposition

as to ~'laintif'E~Appellee's (hereinafter "A.ppellee") lAwsuit. (Exhibit A)
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.A.LLLGA`t TUNS OT ~RR4I2. ANp RrLIEF SOTJGZIT

.~.ppellant ck~ar~;es that the trial court camrnitted revex•sible earor in denyizag 
its motion for

summary disposition foz~ the following xeasans:

7. Appel~ee's claim of a~~jury is barred as tlae allegedly slippery parking lot was
 open arxd

obvious;

2. Appellee's claim of iz~jiYx~ is baxa~ed as the allegedly d~►agerous condition tr✓as not

effectively unavoidable;

3. Appellee's claim must be dismissed as she failed to demonstrate th
at the Appellant

exezcised tlae requisite degree of possession and control needed to beheld 
~iab~e render a

premises liability t~aeox~y;

Based upon the error charged above, Appella~at respectfully requests that this
 Hono~•able Court

reverse tlae trial court's order and z'exn.and the matter fox' jud~nent in favor 
o~tl~e A~pellan~t.
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STATEMENT R~G~RAING TRANSCR~I'T

A.ppellay~t has ordered the transcript £roz~: the laeaxing on, its motion for sum
mary

disposataan. (~xlaibit B} The txaaasc~~ipts will be made. available pu~•suaa~t to the applicable

provision of the Mic~aigan Count Rules upon coanpletion by tlae court reporter.
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STAT~MEN'1' OF A~'~'ELX,AT~ JURXSDYCTXON

The jurisdiction of dais Cart to heax tl~e eixors claimed by Appellant z
s proffer pursuant

to MCR 7.203(k3)(1). This is a;n I~aterlocutory Appeal fi'roin an ozdex entered in the Macomb

County Circuit Court on June 19, 2017 denying Appellant's rr~otion fog• summar
y disposition.
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STATEIVIENT REGARDING SU)3STANTIAL ~ZARM

Appellant is in need of ixr~:mediate redress of the trial court's fundai
nezatally unsupported

ruling as Appellant's ~•equest for a dismissal of A.ppellee's clai
ms against it is supported by the

evidence and Michigan case law. Appellee's claims against the Appel
la~n.t ace Uased ira premise

liability. The case law on this matter is cleax that the patch off' sz~o
~/ice that caused A~pellee's

fall on Xaer way to work rx~as unquestionably open and obvious, was
 not effectively unavoidable,

and tl~erefore,warranted summary dispasitioi~ of her clai~aas. ~`~lrt
herinore, sun»nnaey disposition

of Appellee's claims against tlae Appellant was warranted as Appe
llant dad riot possess o~• control

the subject premises such that zt can beheld liable under a theory of
 premises liability.

Without quick and swift action, Appellant wild be forced to ex
pend time, energy axed

resources toward defending a baseless and unsupported claian. Iiad
eed, trial in this matter is

scl~ed~~led for October 11, 2017. All patties will iiacur unnecessazy ex
penses if they are forced to

prepare for a frisk on a matter that skaould have been su~nanarily disnnissed. C7 ~
k~1 ~~
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STATEA7ENT OX+' QYJESTION ]IY'V'b~,~r~D

Z, D]D THE 'I'RI.~.L COURT ERR WHEN TT DENX~D THB APPELLANT'S

REQUEST FOR SUMM/1R'Y~ DISPOSITION?

Defendant-AppeZla~t a~lswer, yes.

P1a~nti:Ff-Appellee presunaab~y answers, no.

The trial court answered, ~~o.

~~
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STATEN[ENT Ol+ Fr~i.CTS

Appellee filled tk~e underlying lawsuit agaa~nst Appellant arisinb out of a slip and fall 
that

occur~~ed <~n Februazy 2J., 2Q14. Mich~gaxi pre~~~ises liability law is clea
r. When a condition is

open and oUvi.otts, suminaxy dispositioia is warranted. In this ~iaatter, the co~ldit
ion that Appellee

alleges caused hex fall, a slippery parking lot, was u~aquestionably apez~ and 
obvious as Appellee

adanitted uzader oath that she was able to observe the condition before and after
 her fall. Only zn~

select cixcu~~~sta~ces can an open and obvious condition survive summary 
dispositio~i. Appellee's

situation does not fall under those circumstances as the condition was
 not effectively

unavoidable, as is clear froxxr, her tesCimony as well as the testianony o'r co-workers.
 Furkhetanore,

Appellee ca~~not sustai~a a claim against the Appellant as Appellant did i~ot possess or
 cozltrol the

subject premises such that it cata be held liable under a theory of premises liabi
lity. As such,

sumr►xaay disposition was warranted based oxi the unequivocal admissible evidence and binding

case law. CrJ
n ~

A. 'I'he Ap~ellee's Tali ~

Tl~e A ~ epee was a waitress workin at Crrand Dimitre's fox ten ears rior to the sub'eot1 n ~ ~ 1~ J d ~

incident. (Exhibit C, p. 19) She xoutiuely pa~•ked i~ tl~e back parking lot and was aware of the
cr
~̀ ~~'

condition of the pa~•kin~ lot for of least two months ~~rior tlac incident. Specifically, Appellee ~

testified s ae was aware that snow and ice "had been accumulating every day for two inoaaths." ~ ~~.J

(~xliibit C. p. 42) Indeed, she testified that although the snow would Ue plowed, she did not see a ~
o~

the cement of the parkin; lot duriii~; tae wintery zx~onths, (Exhibit C, p. 42) Tl~~t said, the ~

~ppeilee admitted sloe was personally aware that the parking lot could be slippery as she had
o~ -~1~
i;~ ~~Y.,. . J~,~.a

slipped in the same lot i~~ the winter• before the accident. (~xlaibit C:, p. 87) given aa~orc tcllii7g, the ~ ; ;~
~O

~''d

l
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Appellee was ~waz•e that another individual laad fallen in the parking lot the day paiox to hex fiall.

On l~ebruary 2l, 2Q14, the Appellee arrived for work at approximately 5:54 a.rn. (exhibit

C, p. 30). She saw another waitress' (DeUxa Suck's) vehicle in the parking lot. (Exhibit C, p~,

31-32) The Appellee testified:

Q. Did you see the snow conning into the parking lot

A. ~'es.
Q. —on the —let me just finisl~ the guestiou, Did you see tl~e s~iow

cozni~ag into the paxking lot?

A. Yes.
Q. Did you know it ~x~xght be slippery izi the pa~•lcing lot?

A. Yes.

(exhibit C, p. 32) Although sloe knew the parking lot ax~i~;ht be slippery, the: Appellee did not call

anyone getting out of hea• vehicle to traverse tl~e parking lot. (Exhibit C, ~. 32) Furthermore,

although she knee✓ the parking lot might be slipper and lcrxew there vvas a front parking lot

avaa~a~Xe far use, she decided to exit her veXaicle ai d walk aczoss the lot slae could see and ~rj ~j~j

admittedly knew was dangerous. (Exhibit C, p. 34) Even more telling, Plaintiff ultimately called ~ C~r~1'1
~~

a co-worker a$er her fa11 and requested that the co-vvox•ker open the fioiit door of the restaurant
ti

d ~~

~~for her, something she could have easily doxae before hez• fall. (Exhibit C, pp. 46, 1~1) In fact, ~

Appellee that see the icy condition the lot C~ ~~co~afirmed she cou7c~ across whole parking when she
D ('~

Fell. (~x~aibit C:, p. 35) ~ ~~

Fallowizlg the Appel~ee's fa~J, leer clothes were so wet (because she fell in the puddle that
~.a

c\~ ~~

Mr. Shlcoul~ani described and discussed below) that slie z•etuz~~ed lao~ale to chaalge Inez- clothes.

N ~~

~ ~v

(Exhibit C, p. 4b) She then ~•etu~•n~d to wo~•k, partied in another spot, safely walked into the
~N

~ ~`~~
WJ

x•estaurax~t without i~ic~dcnt, and completed leer shift that day, ~s well as the following day. ~ ~;~-?

,~
 ~,, w
~o
"d ~-'

~~''d
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(E~chibit C, gyp. 49-SO). .~.s such, it is clear that the slippery par~in~ lot was not effectively

uiaavoidable as Appellee was able to effectively avoid the oonditior~ upon retuxn to wo~•k.

l3. LeAse Aga•eexne~it 'with Grand Dimit~•e's

While G~•azzd Di~nitre's owner, Tom Shkoukaizi, denies that a written lease govex~~ed their

relationship vrith the Appellant, the depositio~l of Ji1n Sage aonfixxns that the parties did agree to

its tex~n~s and tl~.e parties had referred to the agreezx~ent ova several occasions. (~xl~ibit D, p. 52)

The teams of the subject lease agreement also confirm that tl~e responsibility of the snow removal

acid parking ]ot lnaintea~a~ace was Grand Diinitre's xespo~asibilit~+. Indeed it specifically stated:

(b) The Tenant shall also, at its own cost a~.d e~cpense, pnt, keel,

replace a~~d maintain iai tlioz~ougli repair• and in good, clean, safe

ai~►d substantial order and condition and free firom dizfi, snow, ice,
~~abbish and other obstructions ox enc~ambxances, axzd to the
satisfactio~~ of the Landlord, the dri~vewa~s, sidevval~Cs, paxlung
~x~etts, yards, plantings, pavement, car stops, gutters and curbs in
front o~ az~d adjacent to the restaurant and, generally, the property
conaprisin~ the P~•emises.

(Exhibit ~, 8b) Accordingly, Grand Dinaztre's v✓as responsible to maintain tlae premises ."free

from dirt; sxaativ, ice..." (exhibit ~:) Any problem related to the conditaan of the premises was

the aesponsibility of Grand lliynitre's and accordxz~gly, it assumed tl7e duty to maintain the

parking lot, including the snow xe~noval. While Appellant negotiated the agecement with T&J's

Landscaping to re~r~ove the snow,- it did so to ensure that its tenants ve~ere complying with their

lease obligations. (~xl~ibit D, p. 53) Appellant cannot Ue held to lave possessed and ca~t~olled

the land, when Grand Dimifre's had the duty to xaaaizlt~in al] aspects o~the: p~•operty.

I'~20CEDURA.L T~IISTORY

The Appellant fled a aaaotian for summary disposatio~a pursua»t to MCR 2.116(C)(10) in

the Macoi~ab County Caa-cuit Court on May 22, 20 7. (E~hibit F} Tile Appellant argued iz~ the

naotioy~ that Appellee's claizal was barred by the open and obvious doct~•aaae as recited in Lugo i~

~ m~~

d ~~

~ ~'

n ~~

~'' C~~

~~~, ~..a~~
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tlrneritech Cnrp, 46~ Mich 512; 629 NW2d 38A~ (2001). Ap~~ellaa~t further 
argued that the

conditio~a was nit e~'fecCiveay unavoidable as recited in Hoffner v Zccnctoe, 4~2 M
ich X50, 468;

82~ ~IW2d 88 (2012). Finally, Appellant requested suimnary disposition as Appell
ant did iaot

possess o~• control tea suUject premises such that it can be held liable under a theory o
f premises

liability.

Tl~e Appellee responded to Appellant's motion for suax~n~ary disposition ignox~n~ 
her

uxaequivocal testimony that s~Ze was able to see tie slippery condition befoz-e 
her fall by

conte~adixig that tk~e condition was a~ot op~►a and obvious due to low-light condatioals and claiming

theae was only o~1e e~ata'axace to the builda~g. Additionally, Appellee chinned that Appellant was

in control o~ the propez~ty sa ~s to bring them u~~der the theory of pxemises liability.

On June 14, 2Q17, Appelaant filed a xeply brief in sup~oi•t of its motion fox sumnnary

disposition. (Exhibit G} Tn its xeply brief, Appellant reaninded t1~e court of the unequivocal

testii~louy of the Appellee xe~ardin~ the open and obvious condition and xzoting the binding case ~j

~
law required summary disposition.

~~ ~~

On June 19, 2417, the Cixcuit Coma ente~~tained oral argunnen.ts on the Appellant's motion d rrJ,m
Cad

fo1• suaninary disposition. The Circuit Coart denied the motion ~argeXy on the basis that the
Q"

~C ~~

co~xdztion was "effecti~vel~ rrnavoXdable." (Exhibit .l~) (~"~
O ~~

A copy of the lower Court's Register of Actions is attached as ~xlaibit J. J' ~,~

STANDARD OT RE'VZE~V a

This Court reviews a trial court's a•uling ota a motion for stunina~•y disposition de novv.
N ~~
a
~ ~N

Insurance Conzm'r v,9crgeson Thiba Agency, 226 Mich App 336; 573 NW2d 637 (1997). This ~ "~"~
~J

Court's review of legal questions is also de novo. Cardinal .Moo~iey Iligl~ School v Miclaigctra -I~ . ~-P~l..W
~O

Hig1~. School ~1tl~lelic ~1ss'n, 437 Micla 75; 467 NW2d 21 (1991).
~~'~~

4
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Thy standard of review xegarding tlae trial court's tz~eatment of a ax~otion 'for sii~x~inary

dis~ositioz~ based ox~ MCR 2.116(C)(10) is well settled. Suz~~xnary disposition is propex when

"[e]xcept as to the azx~ount of dazx~ages, there is no gcnui~ae issue as to any ~natexial fact, a~rzd 
the

inovi~ng party is ealtitled to judgment as a rnattex• of law." MCR 2.116(C)(10); M.~.EM..IC Inr
 Co v

DTE Energy eo, 292 Mich App 278, 280; .807 NW2d 4U7 (ZOi l). A anotion for suxx
~anary

disposition under MCR. 2,116(C)(l0) tests the factt7al support of a claim and tlae zevier~ving
 count

coaisiders affidavits, pleadings, depositio~as, admissions, and documentaa~ evidence filed in th
e

action or submitted by the pai~tzes zn the Izght most Favorable to the nonmoving party. Smith v

Glvbe Life 1'r~s Co, 460 446, 454; S9`~ N.W.2d 28 (X 999); Quinto v Cr~sr &Peters Ca, 451 Mich

358, 362; 547 NW2d 31.4 (1996).

Fiirt~.er, Ytnder 1VZC~2 2.116 (G)(4), the adverse party to a Motion for Summary

Disposition requires tie party to "not rest upon tlae mere alle~ation~ or denials of his ox her

pleadings but must, by affidavits ox as otherwise provided in this x~le, set forth the specific fact
s ~ ~~

showzng flaati there as a ~enu~ne issue for trzaX." Further, the Supreme Court in .Nfaiden v ~ ~~
~~

Razwood explained that "[t he couxt rule plainly requires the advea~se party to set forth specifi
c a ~m~~

facts at tl~e time of the motion showing a genuine issue for trial." Maiden v Rozwood, 461 Mich
~ ~~

109, 121; S97 NW2d 81.7 (7999). (~'~ (~,~~
O ('~

ARGUIVXx:~1T ~ ~O

I. TI~~.F, TRIM. CnUTtT ~RR~D VVZ~.~I+~l~t I7' DENIED T~-Z~ AP~'EX.~.ANTS' p ~~h~~

R~QU~S'X' Z+OR SUM~1'~ARX D~SPOSITTON o ~N
~~

A. Tl~e Appellee's claYms ax•e b:~z-►•ed by ~pplic:~tion of the opera a7~d obvious doctrine.
~
J ~~
~ ~~

Appellee's cause of action is one based upo~a premises liability. Tl~e level of care owed
~--~

~ ~~t
-P ~-P

to a particular Appellee depends on her status on the Jaz~d. rc~i- the purposes of this application, ~ ;.~,oW
cam..
"~~.-~

b
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an,d as it did in the trial court, the Appellant concedes tk~at Appellee was an invitee and that the

coaadition of tl~e premises was as sloe testified.

An i~avitee is u person who eiaters the ]a;nd of another• on the invitatio~a of the possessor foz~

the pecuniary benefit or coxaaaneacial purposes of the invitor, r~hich carries with it an implication

that reasonable eax•e~ has been used to p~•epa~•e the p~renaises to malce tlae~x~ safe, Bertrand v Alan

Ford, Inc., 449 Mic11606; 537 NW2d l$5 (1995)

An invitor is aaot axa absolute insurer for the safety o£ an in~vztee. Bertrc~nd v Alan Ford,

.Inc., x}49 Mich 606; 53'7 NW2d 18S (1995), cit~z~g Quinlivan v ~'he Great Atlantic & Pacifc Tea

Ca., 395 Mich 244; 235 NWZd 732 (1975). In general, an ixivitor owes a duty to his invitees to

exercise ~~easonable care to protect tlae~n fi-oin an unreasot~.able risk of harm caused by a

dangerous condition on their.land. Id. However• this duty does not extend to require a warning

ox requirement protecting invitees from hazards that are open and obvious. .~ugo v Ameritech

Corp, 464 Mich 512; 629 NW2d 384 (2001). "Where tlae dangers are known, to tk~c invitee or a~•e ~j j~j

so obvious that the i~~vitee miglrt reasonably be expected to discover• them, an in~vitor owes no H ~~

~duty to protect or warn tlae invitee unless lie should anticipate the harm despite knowledge of it ~t~i-J
~d

o~~ behalf of the invitee." Riddle v McLouth Steel Products, 440 Mich 85; 485 NW2d 67G ~ ~~

(]992). A duty to ta~Ce reasonable pzecaukions to protect izavxtees ~►•o~n an open and obvious C~'~ ~~
O

"if
~C~

danger will arise only special aspects of the condition x~aake even an open aiad obvious risk 9 ~,,~

unreasonably da~agerous." Zugo, supra, at 517. o ~ ~

Special aspects i~n}~ose liability for• an opexi and obvious condition when the hazard is
N ~N
~ J
J ~N

"effectively u~aavoadable," so that there exists a "uniquely high likelihood of laarrn," or when the ~ ~~
~, o J

condition "im~~oses an u~~z•easonably ~zigh risk of severe ha»n." I'd, at Slg-S19. Neither aaa ~ ~:P
w

~o

'b
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avoidable condition, nor a cormnon conditioia is uniquely dangerous. Corey v Davenport

College of.8usiness (on Nemcind), 2S1 Mich App 1, 8-9; 649 NW2d 392 (2002).

This Couxt has held "as a anatter of law that, by its very nature, a snow~covcxed starface

paesents ~n opexa and obvious dangex because of the laigk~ probability that it• lna~ be slippery."

T~G'YVBYIS v Hc~rtfielc~ Lanes, 271 Mich App 61, 6'7; '118 NW2d 382 (2006). Routxz~ely, ouz•

appellate courts 3aave lze~d that snow covered areas are not special aspects creating a "uniquely

high likelihood of harm." Lugo, supra, at 5~8-519. For exanr~p~e, this Court leas held that a layer

of snow oaa a sidewalk did nat constitute a unique danger fihat created a "risk of death ox severe

injury," Joyce v Rubin, 249 Mich App 231, 243; 642 NW'2d 36Q (2002), as tr✓ell as found that ice

coated stai~•s also did not dive case to such a condition. Corey, supra. Vexy clearly, Michigan

courts have routinely held that snow and ice do not constitute ~~nique da~~gers that eonstitate a

risk of deatk► or severs injury.

Further, a parking lot that is completely covered in ice is not, alone, an effEctively ~j ~~

unavoidable condition. Barth v Ryder Transp Services, unpublished Michigan Court of'Appeals ~ ~H

decisio~a decided October• 20, 2016 (docket xio. 327914) (Bxk~ibit H) To be effectively ~ ~~d ~~

u~iavoidable, "a hazard must be unavoidable ox inescapable in effect or for all ~ctical ~~ ~

ur oses." Hoffner v Lanctoe, 492 Mich 450, X68; 821 NW2d 88 (2012). [emphasis added] ('~ ~~
n

"The m.ez~e fact that an Appellee's ein~loyment a~azglat involve facing a~a open azad obvious hazard ~ ~~

does not matte the opera and obvious hazard effectively unavoidable." Bullard v OnTcwood o ~~

fI7T72Cl~IOIZS Hoap, 308 Mic11 App x{03; 864 NW2d 591 (2Q1~4). Tlie 1VIic}~i~~xa Supreme Co~ua~t ~ ~J
J ,-~N

has made this point clear r~vhen it a•uled "exceptioxas to the ope~~ and obvious doctrine are ~ ''a0
~ ~~J

~aaa-row and designed to pe~~xnit ~i~bility for such dflrzgers only in limited, ext~•eme -P .~ j-I~
-J . e W

situatioY~s." [emphasis added Hoffr2el•, supra, at 472. T1~e.IXoffner Court directly opined that: ~ ~~',~y~-+
~~
~~

7
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An "ei'feetively Ytnavozdable" ~xar~rc~ ix~ust truly be, fay all

practfcal puX~poses, oiae that n pea•sor~ is requia~cd to cox~~'ront

r►ndex• the circu~nstaraces. ~ genex»l interest in nsx~ig, or even a
contracta~Z right to ase, ~ ~iusiness's se~•vices simply does not
equate rvitl~ a compttisio7a to confront a hazard.

Xd. at 472-473. Cenr~~l~asis added]

This Couxt in 13ullczrcl recognized that an electriciaai was not coanpellcd to confront an icy

laddea• to perform xnaintenanoe on a roof generator while i~~ the course of his ei1~.ployz~aent.

Indeed, the Court Haled that the tt7al court erred in finding a c~uestio~ of fact on the issue when

the plaintiff "consciously decided to put hi~nsel~ in a position where he would face the ice."

Bullard, supra, at 413. Ths Coaxt, in binding precedent, ruled that because the ~lainti£f could

have informed laxs empXoyer of the condition, waited until the weather innproved, turned back

after realizing it was icy, or otherwise sought assistance, the trial court should have granted

suminaiy disposition in favor of the Defendant. .Id. The Court further detezxxained that that the

txxal court erred in ending the ice to be "effectzve~y unavoidable as part of [the plaint~fk's] job" ~j ~j
n ~~

arzd the plaintiff could have informed his employer of the ice ~z~or to confronting the hazardous ~ ~~

~condition. Id. C~'1~~i'J
~~d

While it is anticipated that the Appellee will cite Attila v Orcti~tt, 306 M~ck~ App 502; 857 ~ ~~'

NW2d 2~5 (2014) in silpport of hex position that the effectively unavoidable doctrizle applies an (~ ,~

this case, it is ia~xportant to note that the Attila Court explicitly did not snake any piling as to a' ~~
J

whether the icy conditiozas iii the parking lot was effectively unavoidable. Simply, this Coux't
,~D

p ~~
N ~N

held that because the defea~dant had failed to a~•gue that that tJ~e condition was not effectively ~ ~J
'~ ,.~ N

unavoidable, the defeaadant waived the issue, ]d. at 507, Indeed, other Michiban appellate ~ ~~

decisions with far more similar facts lave actually evaluated tl~e a~~plicability of the effectively -P .~j:P—.~ ~.,w
b ~O

~~
~b

~~
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unavoidable exception acid r~~ked that it does not apply i~~ situatioias sucli as the insta~it ~aaatter, as

sun~naarized below.

Even vzewing the i'acts iz~ tale light most favorable to tlz~ Ap~cllee, this case is

i~adistin~uishable ~'rorra Burch v Ryder 7ransp Services, unpublished Michigan Court of appeals

decisioaa decided October 20, 2016 (docl~et no.. 327919) (Exhibit H). In Barch, t ae plaintiff was

scheduled to »sake a delivez•y withixi the scope of his einployaaaant. Tlae plaintiff alleged that 
the

parking aot was covered in a light snow end knew that it v~+as "icy underneath." The p1az
~~tiff,

howevex, stated that there was no cleat paEl~ across the dot and after walking a~praximately 10

yards, he fell, i~juxing his shouldez•.

This Court held that the trial court did z~ot ez~ in deter~ninxng t]aat the "effectively

unavoidable" doctrine did not apply:

In this case, Barch failed to provide support fox ~►is assertion
that ~e coiild Yiot have ~arkecX his track in any ot:lier location to
avoid tlxe hazard. Ta the contrary, Barch t~sti~ed at his
depositzor~ that, as lie was leaving the facility, he parked his track n ~(~

ner~x where the cars paxiced foa• the office. Barch was riot ~ l~StrJ

physically trapped. Additionally, there was evidence that Barch
had a celXular tele~ho~xe in his possession and could lave either ~ ~m
called Ryder to repo~rfi the co~idit~ons, see .~3'uClarrl, 308 1~Ixch ~ ~d
App at 413, or culled the office to ~aa~ce ot}~er arr~~gements.... ~C ~ cs'

Id. [einpl~asis added] C"~
o ~C~

Anothez• indistinguishable case is Walder v St Joh~a the Evangelist Parish, Llll]711bI1SJ18d ~ ~,~

Court of Appeals decision decided Septembez• 27, 2011 (docket no. 298178), cent, den.red 491 0 ~~N ~N

Mich 913 (2012) (~xllibit T). Tn Wc~l~'er, the plaintiff slipped and fell in a paa•kinb lot. She broke ~ ~J
~A N

hey ankle and the trial count granted sinnraaai•y disposition in favor of'the clefezadant. This Court ~ ̀ '~~
~J

affirmed the trial courts decision holding: -P ~-pJ..w

~~This case merely i~lvolved a slippery parking lot in winter. ~
Although pl~~intiff claii~is that she had i~o choice but to cross the oo

b
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slippery pa~•Zci~a~ lot to inter the bnildi~ng, Plaintiff pxescxated no

evidence that the condition and surroundizlg czxci7anstances gave

zase to a uniquely high lilteliliood of laarin or that it was aiz

unavoidaUle risk. Plainti~'f canal have parked in ~ di~'ferent spot

and used a dit~erent entrance. Otl~e~• bingo helpers and

participa~ats pazked in the reax parkizig loi and used the rear

entrance. In addition, Carlene Hanapex, tk~e b3iigo chairperson,

testified that the~'c weze sots of ice zap the rear area, nit that it was

completely ice covered. Also, a#'tea~• Plaintiff fell, she got up and

walked itsto fhe buildii~ , evidentl~V avoic~in~~ any other slippery

s ots.

rd. at 2. [ein~hasis added]

As hxglalighted above, even taki~a~ Appellee's account as t ie, the Appellee lrnew that the

parking lot was slippery and saw tha iae and show for mo~t~.s before the incident and on the day

of the incident a~nc~ ktaew individuals had fallen previously due to the icy conditions. (Exhibit C,

p. 32) She had a cell phone aild could have called to re~~ort tk~e slippery conditions prior to

getting out of her car, as she dzd so after her fall oecurxed. (E~chibit C, p. ~}6) She could have

parked in the front lot -where tlae ovvz~ers of Grand Dixnitxe's salted the sidewalks acid wheae ~j ~j

chef, Robert Spear, packed. (Bxhibit C, pp. 34, 40) After the Appellee fell, she was able to ~ ~~

traverse the parkin; lot and reach tla~ front door•. (Exhibit C, p. ~6) Both zebra Baelc and ~ ~m

~' ~~
Robert Sear were ~t'bXe to r~vAlli across the pa~•lting lot and gaaax entrance to tl~e buildiaag ~ ~~'

rvithoufi issue. (exhibit C, pp. 34-35) Aber the Appellee's fail, she went home to change and (~a
O ~~., C~

was able to park iz~ anotlle~t location, ~v~iere she did not fail wlaex~ entering the building. a''
J

(exhibit C, p. 46) p ~~

N ~N
As such, this matter is idea~tical to T~alder and Barch. Plaintiff knew die conditioai Q ~N

existed, knew it was potentially dangerous, and could have avoided the condition but failed to do ~ ~~
J

so. As such, Appellee'S elainas should have been dismissed as a znatter of law.

.,~

-P .~'"',~~:P
J..~,a
~1 ~ O

'~, ̀~ o0
''d
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C. Appellant did x~ot exercise fh:e regaisite degree of possess~oix and conta•ol

necessary to beheld liable ua~der a pa•ernises lyabalSty t~xeoi•y.

While Appellant was fhe premises owner at the time of tk~e Appellee's allebed injuz~y, it

did not exercise the z'equXsite degree of possession axed control to be held liable u~~dez a premises

liability the~xy. Indeed, "premises liability is conditioned upon the presence of both possession

and cont~•oI over tla.e land." Merritt v Nickelson, 407 Mich 544, 552; 287 NW2d l75 (19$0). A

possessor is:

(a) a person who is in occupation of the land with ini:ent to control

it or
(b) a person who has been in occupation of land with intent to

con~ixal it, if no other person has subsequently occupied it r~vith

intent to control it, or
(e) a person who is entitled to iin~nediate occiYpation of the land, if

no other person is ixa possession under Clauses (a) and (b)

Xd, ~'urthearx~oxe, "[o]wnership alone is not diapositive. Possession ar~d control a~•e certainly

incidents of tat~e ownership, but these possessory sights call be ̀ loaxaed' to another, thereby

conferring the ciut~ to make the prennises safe while simultaneously absolving oneself of C"~ (°~C'~
~ ~~

responsibility." Id. at 552-553. Tt is only "appropriate to impose liability on the person who
~H

~ ~m

created the dangerous condition or who had knowledge of and was in a position to eliminate the ~ ~d
~~~

dan~;exous conditxox~." KubczaJc v Chemical Ban1~ c4z Trust Co, 4S6 Mich 653, 662; 575 NW2d

~ ~~
745 {1998). ~ ~O

Zn this case, Gz~and Dimitre's w~is the possessor of the prei~aises in questioaa. indeed, yim ~ ~~
GO [ j~

Sage testified;
N ~~ j
a NJ

Q. With rega~•d to tl~e parJcii~g lot itself, ri~;l7t by Grand Aiinitri's, ~ ~N

who would use that ~drking lot? ~ ~~

A. Grand Dimitzi's custoinez~s and employees. ~ ~~

Q. You woulda~'t use that parking lot, would you? -A •~~~

~o
"~~

'̀d

1 '1
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(~xl~ibit D, p. 5~). Tlae Appellee, herself, testified that both tJae front and back Gzaxad Di~nitre's

lots were used only fox• G~•and Dimitre's employees and customers. (Exhibit C, p. 40-41),

Whip Mr. Shkoukaiai did not believe a wxitten lease go+~erned his relationship rr✓itl~

Sage's, Gxa~d Diinitz-e's is technically a holdover tenant. Wl~ezz a te~aant holds over, "the haw

implies a continuance of the teaaancy on the same texans and subject to the saaxxe conditions." 13ay

Co v Northec~stern Mr.'chigctn Fair Assn, 29~ Zviich. d~4, 640--G4]; 296 NW2d 707 (]941). Tlae

teirns of a holdover tenant array be dctcn~~ined b~ inquiring into the tern~zs of tl~e originat lease.

Glocicsine v Mallecic, 372 1VZicli 115, 120-121; 125 NW2d 298 (1963). Accordingly, the

}~rovisio~as highlighted above that requires G~•azad Dimitre's to care for the parking lot and

remove ice and snow from tlae pxernises is a c~ca~.~ xrzdxcatian that Grand Dix~it~•e's assumed sole

possession and control over the parking lot end would be the "possessox" o~ purposes of

premises liability. (Exhibit E)

RELI~1+ 12~QUESTED

For tl~e seasons set foreh above, Appellant respeotfull~ requested that this I~onorable

Count grant its application for leave to appeal, reverse the t~ia1 coua-t's ruling a~~d remand the

hatter fox jud~nent in favor of the Appellant.

Dated: July 10, 2017

S~G~I. McCAMBRIDGE SINCrER & MAHO'NI;Y

By /s/ Stephanie B. Buxx~stein, _

DAVID J. XAT~S (P49405)

ERIC P. CONK (P64500}

S'1'~,]'HANI~ 13. BURNSTEIN (P78800)

Attorneys for• Defendant/fl.ppellant

39475 Thirtee~~ Mile Road, Suite 203

Novi, MT ~t8377

(248}994-0060
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STATE ~~' 1bX~C~-XXGAN
COURT OF APPALS

DONNA I.IVINCxS,
Couz•t of.~1.1>pea~s No.
Trial Coui•t No. 201 C-1 8 i 9-NI

Appellee, Trial Court Jude:
IXoz~. Edward A. Servitto

v

SAGE'S INVESTMENT GROUP, LLC,
a Michigan limited lzabxlity company,
T&7 ~,ANDSCAp1NG & SNO'W REMOVAL,

TNC., a Micl~igaai Coi~oxat~on aid GRAND
DTMZTRE'S OS~ ~ASTPOINTE FAMILY
llINIG, a Michigan Carporatio;n

Appellaxits.

CHRTSTOl'~IER R. BARATTA (PS 1293)
BARATTA. & BARATTA, P.C.
Attomcy for Appellee
l20 Maxket Street
Mt. Clemens, MT 48093
(586) 4691111 (586) 4691609 [Fax
claris(t~baxatta~e~al. com

STEVEN R. GABEL (P~0617)
THE HANOVER L.E1.W GROUP

DAVID J'. YATL~S (P49405)
ERIC P. CONK (P6~500)
ST~~'~IANIE B. T3URNSTEIN (P788Q0)
SEGAL McCAMBRIDGE SINGER &
MAT~ON~'Y'
Attazxaeys fox• Appellant Sage
3975 Thirteen Mile Road, Suite 203
Novi, MX 4837'1
(248) 994-0060 (248) 994-0061 [Pax]
dyates(u)smsm.corn eco~~n ct,s~nszn.cain
sbu~a~stein sznsm.com

Attorney for Dc:f 'T&J Landscaping
25800 Nortlxwestex~l Highway, Suite 400
Southfield, MI 48075
(248) 233-5541 (586) 635-5808 [Fax]
s~abel ~~Ilanover.com
cwinn a hanovez•_com ..—._._....._....,.._..._.._~.~_~.

PI200F OI+ S~RVICI:

Tl~e undersigned cerlires that Defendant Sage I~~vest~nent Group, 1,LC's fl.pplication for

Leave to Appeal was served upon all parties to the above cause by service through T~-ueFiling

elc:ctroi~ic filin6 sysiein on July "!0, 2017.

Kelly Solak
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6arcti v. Ryder 7r;~nsp. Services, Not Reported in N.W.Zd (2076)

zoiG WL 6x39axo

Only the Westlaw citation 9s currently available.

I7NP~(7BLISH~D O~IIVXON. CTTrCIZ

COTJRT RULES BI~~FOItk: CTTTNG.

U~VI'UBLIS]-T~:D

Court of Appeals of MicliSgan.

Jack ~3t1£t~II, PlaSaati f~—.A.ppellant,

v.

It~4'~7~RTRANS~OTt'TATIOIV S~;R'~~~;5,

Ry~e;r Integrated LogistLcs, Tnc., and Total

Logistic Control, I.LC, befendants—Appellees.

Docket No. 32799•

Oct, zo, zox6.

VA13 T3at'el1 Cli'cnit CoUA~t; LC No. 14-640261—NO.

Before; K.F. KELLY, P.J., and O'CONN~LL and

BOONSTI2A, J7.

UpinSon

~'~R CT112IAM.

''~l ~'laintiff, 7acJc Bard , appeals as of right

the trial court's order granting sunnnaiy disposition

to ctefevdants, R}dex Transpoa•taitvn Scr+~ices, Ryder

Integrated Logistics, Ina, and Total Logistic Control,

LI,C (collectively, ityitei`). We affirm.

accept his repoa•t. "Z'Jie employee took Barcis's bill of ]1dia~g

and assigned him to a loadi»g docJc, where T2arcii needed

Delp to w~load his truck because he was unable to reach

l~igb enough to operate tlae doors, After unloading his

truck, ~arrti an~anged for another driver to complete his

next delivery.

As l3arch drove out of the ptu'ki~ag lot, he s'ealized that

6e hid hurt his arn~ badly, a1~d lie stopped the truck.

13arcti testified that lie. parked the truck iii the middle

of the ~ai'king lot, "wl~ea~e tixe cars are parked for the

office," aazd went in to speak witJ~ tl~e office eaa~p~oyee.

Again, tl~e employee world not allow l3arcC~ to fill out

1u accident report, so lie returned to his tz•uck, called his

employer oiz his cellular phone, Ind created Tn accident

report fur himself. Barcli returned to leis employer and

was evenhiaUy diagnosed witla a to~•n rotator cuff in ills

shoulder, which requixed snr~ery.

Barcla filed a complaint against R~~ea, alleging thlt

die hazard posed by the icy parking lot was effectively

waavoidable because ~2yiT required him to park in a

ccrtaia~ area and traverse the parking lot £roan his truck

to the office. 1?}ilex moved for smnmary disposition,

co~~tendiug that J3axcii cou]d have chosen not to confront

the hazard. The tzlal roux[ granted surrunary disposition

[o R}fder, concluding that the danger was not effectively

unavoidable because 3~ar~~ colild have chosen other

options than a•aversiug the icy parking ]ot. 23Arc7i now

appeals.

II. S'TANDAItD Oi' I2~VISW

I.:F'AC'I'UAL BACICCiROUNll

l3:irc1~ test9fied al his <leposidon that he was e~npioyed us

n U•uck driven. Ou February J3, 2012, he was scheduled

to de}fiver ice crelm to R}~der's f~ciJilies. It was ~ snowy

day and T3arch was aware fh~t the parking lot was covered

with "[light snow overwhat X tiguA-c was; you lu~ow, being

icy underneath." When li~ircl~ zirrived, lie ptu~lced his truck

and walked across the p~irking Jot to die office to receive.

further instructions about where to untold it. There was

no clear path across the parking lot. After walking about

ten yards, he slipped Ind fell on his shoulder.

l~ccording to 13arch, be went into the office rind ;~itempied

to report the incident, but [hc office employer would not

Ttiis Court reviews de i~ovo tlae trial court's decision un

a motia~ for sit~nmary dispositiota. Gorr~~art v. A~nericuri

I"~onda Mnlnr Co., Iric., 302 Mich.A.pp 113, 115; 839

NW2J 223 (20k3). A p~u•ty is entitled to sununaiy

disposition under MC.R 2.116(C)(10) if "there is no

genuine issue as.to any material fact, and the ~x~oving

party is entitled to jtidgroent ... as a matter of law."'1"l~e

trial court must consider all ttie documentary evidence iii

the; light most favorable to Uie iionmovia~g parry. MCI[

2.11C(G)(5). /1 genuine issue of material fact exists if,

when viewing the rec<ird in the light most favorable tv the

nonmoving party, reasonable minc{s could differ on the

issue. Yl~es~ e Geis. il9n(ors Co~7z, 46) MicU. 177, 183; 6GS

NW2d ~IG8 (2003).
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TTT. AN~i.XSIS

A'2 l3arch contends that tl~e dial coul•t era~ed when it

determined that there was no genuine issue of n~ttterial fact

regaz•ding wl~etlier the hazard posed by die icy p~irking lot

was effectively uu~voidable because ~3arch had no choice

bnf to cross the icy parking lot. We disagree.

A party il~ay ~nai»taiu a negligence actioia, iuclnding a

premises Iitibility action, only if the defe~zdaa~t had a duty

to coaiforni to a paa•ticular standard of aoa~duct. Riddle

u McLoartlt Steel ProrTs Cori., 440 Micli. 85, 9G; 485

NW2d 676 (1992). A pre~vises owner has a duty to protect

iaivitees—pex•sons who enter il~e owners premises at his or

her express ox implied i~zvitation—=from hidden oz' latent

defects on Isis or hea• pa•operty. Icl. at 90-91.7'he open mid

oUvious doctrine provides that the premises owner• does

not 1~ave tlic duty to ware invitees of ca~ditions "where

tlae d~nge~•s are known to tl~e invitee or are so obvious that

tt~e invitee might reasonably be expected to discover' them

[.]" Williams v. Gurzr7i~aghun~ Drug Stnrcrs, I~tc., 429 Micli.

495, 500; 418 N~2d 38] (1988).

However, a premises owner' 3nxy be liable eve» for open

and obvious dangers in some na~•xow ciacwnstances.

Floffi:er v. Lancioe, 492 Mich. 450, 472; 821 NW2d 8$

(2012). t1 lai~dowuer may be ]i~ble ii'tl~e open and obvious

da»ger leas special aspects "that differentiate the risk

from typical open and obvious risks so as to create an

uure~sonable risk of harm[.]" Lcrgo v. An7crilecla Corp.,

hoc., 464 Mich. 512, 517; 629 NWZd 384 (2010). Special

aspects include hazflrds that ate "etFectively unavoidable"

or that present "a substanti;~l risk of death or serious

injury[,]" Ic% 1t 518. To be cffcctivcly unavoidlble, "~

~lilLal'tI 777USY U0 Ll11aVOICI£lUIB O7' 117CSC~1)A ~IIP. i~a efjecl or

ja' ~tld ~rttctical ~~urpna~es." lint/i7er, A92 Mich. at X168.

"~'he mere fact that a plaintiffs employment might involve

f~ciiig an open aaad oUvious hazard does not make

the open and obvious hazard effectively tu3avoidable."

Btrllortl v. Dalcivood Arawcq~olia~ h'o.sy~., 308 Micli.App 403,

X12; 8G4 NW2d 591 (20]4).

In tl»s case, B~ircti failed to provide sup~a~t for his

assertion that Jae could not have perked his truck iu aiay

other location to avoid the hazard. To the coiat~~s~ry, Barch

testified at his deposition that, as ha was ]cavi»g the

facility, he parked Isis truck near where the cars parked foc

tlae office. lisixct~wTs not physically tr~nped. Additiouatly,

there was evidence that Barcl~ had a cellular telephone

in ltis possession and could )lave eitl~ex• e1Ued Ryder to

report the conditions, see.F3uTkrrcl, 308 Mich.App at 4] 3, or

called the office to make other arrangeu~etits to deliver leis

bill of lading and receive Uis delivery buy assigmnent. We

coiaclude tlxat the trial court did not ea~~• when it determined

that l3sireT% did not present evidence showing a genuine

issue of matel'a~l fact regarding whether the icy parkinb lot

was effectively unavoidaUle.

We af~xzn.. A.s the prevailisag party, Ryder niay tax costs.

MCR 7.219(A).

A)l Citations

Not Reported in N.W.2d, 20l G WL 6I39ll 0
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Walder v. St. John Eva~igelis[ Parish, Not Repotted 
in N.W.2d (201'1)

20AA WT..r~46g5•~g 
1Vc review d~ nuvo the u'inl cowl's y+.rauv ufciclancls~nt's

C)niy the Westlaw citFlt1Ut115 Cll)'I'CIIC~~~ it\~i11Jai
1~le. 

~~~~tion Ibr sumnruy dis~~usition «net4r i~•iCR Z 1 16(C')

(10). O/firer r. S1~iiNi. 26~) Mich.App iGD. Sli3; 715 N\•V24

UNPUI3I,ISI.1J~1) OPINION. CI•[13CK 
314 ~2U06). in Ouirito rc C:russ d• Y~~~rrs C~i, ~I51 Ntich. 3:i5.

CUUR'1'IZULI~.STil'sI~ORGCX'fINU. 
362-1(i3: 547 NW2cl 3l<{ (1`)961, the li ~iichigtui Supreme

C:ow~t expl~iined the CVICICIIUiIP)~ requii'emenls ;~pplica
l~l~

urrrtri'>I,ISI•IT?ll to MCR 2. t t G(C)(10):

Conx•t ofAp~~etils of Miclii~an.

Mary A. WAT.DI?.R, Plaintiff—Appellant,

v.

SI'. ,IO]•~N'i'I-I~ S~V'ANErL~.XS1' 1'ARaSII, a/

l</a The Urdinzuy (Bishop) of the Roman

Csirholic Diocese of I~ iixsiug in 'Ca•ust for St.

John the 1?vnngelist, Defendant—Appellee.

Docket No. 298x)8.

Sc~i~L 27, 2011.

Genesee Circuie Coin•t; 1,C' Nu. 09•-O9157?.—NO.

Ae1'ore: l;<)RRT.iL,LO. P.L, andl~f i';TI.Tt and 
SI-IAPiRQ.

JJ.

Opi~tii~n

YF.:R C:l'1RIAM.

~1 Plaintiff' appenis es of right the trial court's order

g~.~nling dePendttnCs motion for siunnrU'y dis~~osi
tion

underMCR 2.11!(C)(IUj. We<iflirm.

Pl<iiniifl' was ova her w~iy to help out with a lingo game

when she slippci! au~l tell in delondunCs p:~ik
ing lot. She

broke her ~uilcie and re<~uircd sur~e~•y. On app
cai, plaintiff

,ir~~ues th:i~ the tritil court e~•red in gr~inlin~~ sunnnarY

disposition to clelend.uu c>n the b.isis of the o
pen and

obvious dorU•ine. Plaintil7~<u'g~ies th~it there were
 "specis~l

,ispcctti ̀ Ihai mcule the icy t:onclilioii ul' the pa
rking tut

clTcctivclp uuavoid.~Ulc. !'laiintiff contends Ur<ii.
 in order

to rcrich the a~iternativc rear enU'ancc. she ~~+Quid 
still have

h~td to cross ~hr ic~~ p~u king lot from her hanc(ic,ip p.ir
king

spot: ih~ ahernati~~c rrar-enlr;uirct ,u•ca noel 
ti{lernailive

p.ukin~~ lot ~~•erc nlsn ice cuvcrid; rind she was ti
clteduted

t~~ ~voric ,aid lhu~ had to cross the icu in urdrr to 
cniei~ ihr

building. Pl:iintill asserts thaU sl~c raised ti genuine issui

of mat~rit~i fall rce;1~'dintt whether thcr~ vas 
.t "special

,is~ntl of the open rind obvious danger th.ii prechulc
d

sunnn;vy ~lispnsiliun.

Tn prese»tiiig ~~ motion for surnro7irY

disposition, Uic moving p<vly Iris

the initial btu'dr:n of supporting its

position by aftidavils, depositions,

:idroissions, or other cic~eunteaitsu'Y

evidence. The btu den then shifts to

the opE>osing ~~arty Io estaUlish th.~i m~

genuine issue of Disputed fact exists.

Where the burden of E~ro~f ttt u•ia!

on t~ dispositivc issue res~s on n

nonmoving p:u•ty, the nonmoving

early ui ry nog rely on mere

allegations ur deniails in pletulings,

bttt must go beyond the pk,~dings to

se1('orth specific facts showing lhal t~

genuine isstw ul' material fact exists.

Tf tine opposing party fails to ~>resent

docuroent~iy evidence establishing

the existence; of ti malerisil factual

dispute, the motion is properly

grtuiled. ~Cittlliuns on~ill~cLJ

"Tn general, a premises possesso~~ ewes a ciuty to ttn invitee

lu exercise rcaisontibl~ c,U'e to ~xotect the invileC f1'wn

Dui unre~~sonabtc risk of h~u•m caused by <i d~mgerous

condition on [he I~uid." C.ugo r. :1mu~i•i!<~<:/r Cni•p. lu<~.

4Ga Mich. 512; Slli: 629 NW2d 3R<4 (2U01). 1-luwevcr, a

E~remises possessgr is not required to protect tm iitivilec

from open and obvious dangers, unless (here Svc speci:~l

conclitiuns ~nmking the d;inR:er unr~;isonable. /d. al ~ 17. A
n

open and obvious d<~n~cr is one that ,ui uver~ge user with

grclinary intcUigencc 4vuul~l h~~ve been al~lc to ~liscovcr

upon casual inspccti~>n. Jgrr~~ r•. Ruhi~i. ~'<I9 ~gich.App

2;1,X35; hat I~1~,~3d )GU ('_U(1?). This is am objective lest,

~utd the coati cni~siden whe~her a reation;iUlzperson in the

plainlill~s position mould hive foretiern the Q:inger. lrl, 
a1

?iS-2i9.

*2 !n this case, 1~I<tin~il'f does not dispute th:i~ ~hc

ic~~ condition of dcicndant's parkin; lot w;is an open

;fi nd ubvii~uti danger. buy sh. cunl~nck Thai sp~iit~l

n
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:tspccts of tl~c cuudi~ion c:rc:itcd ~m umc:isonabic risk

of harm. A p~~cmiscs poss'cssor h.~s x duty tU uncicrtakc

reasonable precautions loprolccl ino•itees ifspeci<~l .ispec~s

c>I' .t cunditio~i make even zui open ,end c~bviuus risk

wirC<tsuitabiy ~I~mgcrous. I,u,~n, ~1G~4 Vlich..0 517.

"I'he h•iai cvlu't pre>perly gr~ui[cd defendfu~Cs moiiun for

summ~u'y dispUSition after d4terminin~ that there was no

issge c>tlntiterial fact Uvtt pl:iintifPs elr~ims were Darted by

Uie open and obvious clocu•ine. 'Phis cs~se merely involved

t~ slippery ptirking lot in winter. flllhougli plaintiCl claims

th.tl she haul no chpicc but to cross the Slippery ptu'Icing

lot to enter the builJin~, plaintiff pccsented tiU evidence

tbt~t tine condition .old surrounding circumsttiuces U~swe

rise to si uiiiqucly high likelihood oi~ h:~rm or that it

~vsis sin anavoidable risk. Jupc•c. 74~) Tvlich.App ,tit 2d2-

PI'tiiuti('I' could leave parked in a diClerent spot and used

a different entz•:u~ce. Ot1~er bingo heipr.~•s ~ncl ~xu-ticipnnts

p~u•ked in the rct~r p:u•kino lot tune used the re~~r enu'sincc.

f n ~uldition. Clt~u'Icne Htunper, the bingo chaiii'person,

tcstilicd that the~•c were spots of i~:e iii the recn~ area, not

th.0 it w:is com.nletely ice covered. Also, alter piiiintiCl'

tell, she got up and walked into the building, evidently

t'~voiding nny uthe~• slippery spotti.

ConU•auy to plt~intifPs assertio~is, the evidence ctae;s not

inAi~ate tDat the psu9cing lot iUlO CI1C Sl(~~LVflIIC flP~~ WLI"L

completely covered wills ice. as was the situ:itiai in

RvG~trrson v. liltre YVrNer Del Co. 364 Talich.Ap}~ X88. 59!):

7pR 1VW?.d 749 (2005). In thxl case, this Co'grl determined

that Ilm plaintiff diet nc>t have: au~ :~Iternati~~e. ice-free route

from the gtisoline ptunps to the service station. Id. al S)3--

594. Consequently, the ice vas rf(e:etively unavoidttbie. lr/.

"I'he evidence presented in this else does not support such

a ec>nclusion bec~iuse all ol~ the pa~'king ►i ts, sidewalks,

turd enU•~uices were not covereel in ice and because, tiller

she Ibll, plainlifl tivas table to safely trtrvcrse min :tltcrn;itive

route ~u the enU~ancc. 'I'hc Dial ctnu t properly cuncluil~J

lhsi[ there w~~s no genuine issue of m:~terial f:ic~ ri:gau~cfing

whether there ~vcres~~ecitil:~spectsol the upon and ob~~iuus

c:imdilion that dil7ereniitiied the risk Ilum .i typical u~~en

,end ot~vic~us risk

F\ffirmcrl.

SIL\1''1RQ. J. (clisti~atiinc)-
"~2 l re~~pccUulip'dissen~.

On PcUru:u•y?/.2008,plainti('f,Mary\V.iidcr,ugc74,~~~as

[v work ~~s a Dingo c.illcr pit defcnd:int's chtu~ch. ~ i3eaiusc

xhc had h4alth problems for ~~•hich she ~v;ts ~~resc~•ibed

a handiiap perrl<ino lag. piaintii'I' p~u~ked in one ul' the

ptvlcing spots reserved .uul nr<u~ked I'w• handicap ~~tu~king

on the front side of the church. Tv get from the bandic~ip

p~u~king to the enlruice, one must w;~lk across the sur.Face

of tBc ~iU'ICllls IO(. ~I~I1C1'C is no dedicated walkwtiy or

side~vaik by which plaintiff or any other person could

avoid doing so. P1r~iniii'f ces~ilied that she did not sec any

ice in the {parking lot as she exited the car, k~ul thtit ou her

second step, she slipped and fell on blucl< ice. Sbe3uffered

a bimaUcol~u- Craclure ol'her right eankle. Given the severity

O~ IIIC PI'ilClll l'C; SUI'~Cl'y ll f1S i'C<jllll'CII, and ti pltuc tuxt 1D

scrc~a~s wc~~e intcrntiily nf(ixed to her tuikle bones iu order

in reconstruct tl~ejoint.

*3 The weaUycr recu~•ds reveal th:N on Use day before

pl:jintif('s fill, slightly Icss ~hsu~ hvo incfies of snow fell.

Tbc snow was plo~vcii somc:timc th.0 day Vy ti snowplow

company with which cl~f'cndtmt conU•~icts. At Some point

:tfler Ute sno4vft~ll, the Temperature rpse above freeting-

'fhc following daffy. the day al' plaintil'1's ('till. Uiere ~v.is

no ~»•ecipitali~n .md the ~einperature remained below

(l~cezing aIl dtry. Del'endanl's business manager [estiGed

tht~t his ct~~totlial stai'f salts the sidewalks amcl ht~ndici~p

uarkin~ spots a~& ~~eeded, but wilt not apply salt to

:ury prn•Iion of the parking l~~t other than the hfu~clic.~p

psu•king. even if they see Uric it is icy. Defendant concetles

that They do not have the snowplow company apply t~uy

sell of all.

Plaintiff' Filed suit alleging that slic siippe<I vn blank ice

and ih:ii del'endiinl heel nceligently m,tinl<tinecl its ptu king

f og by I~:~ilinc ~o ttilce .uiy o-~cliim to ciiminttte a' reduCc the

~~resencte of the ice despite a period sufficieui to provide

dcli:nd:101 \NIIII Ili)IICE VI U1C l'QIICIIUOD. DCIL'll(Ianl tiled a

mcxion fc» • stimnuuy disposition. "1'he u•ial cow~t ~.rsuricd

the motion, hiving ti~nn~l that therr ~vt~s no question

but that die h~rr..~~rd fell wi~hin the `open and OIJYIOItS~'

doctrine. The u~i,ii court fw~ther lixnxl no question oi~ fact

c hat ih~re ~v,~s;i reaxon;~hh~ sale alicrnaiii~e p~Uh a~~ttilaUle

to pi;iiniifl'ai Ih~ lime ~~fh~c I:ill. thus obvi;iting plainiil'Ps

~:I;iim Thai. corn if ~hc ice eves "oprn vid ~~bvious,'~ it

~v;ts "clTcc~ivc~y un~rvni~lablc.. as dcscribc~l in L.+ryn i~.

:luierilrrh. ~IG~I Mich. it^_: (,i39 "V1V2c1 +ti-1 (2001). Pl.linlifl'

;tp~.~ctil , n~~t Ilom ih~ u'i,~l coon'~ cundusion Thal the

o-i~ipe:u:incc of the ice ~~as ~ci~hin the "open ;md cih~~ious .

clocuinc, but rather Il~um the trial cauri's cunri~~tiion Thai

~~
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there was a rcason;tl.~h~ sale altirnaLive ptith t~v,~ilxbic to

hcr.

According !o the ret:ord, the cliorch had twc~ enlranres,

one in the I'runl :u~a one in the back. Each h;~d an

aidjacent peiri<.ing loi. There wtu also a side p~irhing lot.

but no side entrance. Charlene quid Riehard Idatmper.

liusbtmd and wife, were at the church orr the d~iy of Uie

incident and on the d.iy prior ttnd c.~ch testifieJ <is to the

conditions. Chs~rlene llauuper Iestificd that oii the d~~y

before pl;~intifl's injtn•y, Ihey were :at the church sut<! sii~

saw the p:u•king lets on both sides:

We lead to go over the day before I~a• something, and

whoever h:~d plowed Uie lot, t told my ht~sUand, 1 sziid.

,.T don't know whtit they got ptiiil. bat il~ it was ~5, they

gut overpaid." And he said "This is sacl bec.nisc,.' tic

said; "it's going to melt and iPs going to be icy." Thtu's

wh.i[ h~p~~ened.

Charlene atlso testified as to the conditions the nest d~~y.

i.e. the dt~y of plaintil7~s I't~ll told injury. She tigrecd that

her .,predictions cane t<> Fruitii>n." She testified th;i1 she

god tier husUand parked in the hoick lot and thsit (here ~~~tis

back ice in lhai parking lot and that it was bad enou~!h

that her i~usb~ind got some salt oat of Uis car to s~uea~d.

Shc testified that h~ did so "because we have x lot of

elJcriy people. 7n I'flct we've had sgmc Itlll." When asked

if there ws~s bl.ick ice in the front parking lot on the d.iy

of pl.~intifl's injury, she lestifie~l, "1 c~~n swe.tr (here ~vt~s

in the back.... T wo-is not in the front pa3~king lot. 13ut it

wuulcl Ue my assumption if it's in the back, it's going to be

in tl~e I~ro~it." ~ She: tcslifi~d dial the Ulack ice w:is wuisc in

Qic:ueas where c:~rs actually ntu•k bcce~use then Eu•e many

•.iadent.uions" in tlic ptirlcing spots. She also testified thfit

she told "St.eve,'•' "you need to get somebody out there

[with a s.iltj sprencler.~'

4̂ Richard }ltimper:ilso testified us to the cnnJiiions of

the ~~arkin~ lot un the cv~ninz of plaintill's faiil. He ~tatccl

that when be ~uiil his ~~~ifc arri~cJ al S:DO p.m., the parking

lot "was in b~~d conilition.~~ T-le I'tn'ther deicribcd the loi

as "ae~y bad. You h~iil to be eery careful. !\nil it—i~ h~iJ

been sall~tl un the xielcw;ilk pan•I (~i' it but the p:u'kin~ log

dicln'l indiratc there h id brcn emy salt cy~pliiil to Ih;i1 :. I lc

con(irmcil than he sprca~l ~uittc Stilt Ihttt lac I:cpl in his c.ir

trunk. Cunxi5lcnt ~vitl~ his ~vili's description. he tcS~ificil

that "din'in~ the night UNixc this bingo it hail Irozc and

~ 1 ~Pt~s ~cc. Snnw anJ---it ~~~a8 It~sl_-_..fit vas ~USI al n~csl.

"~itc majority ConcluCtes dtitlt Itobcrl.con r. Illrrc• Il?filer Qil

C'u. 3G5 Nlich.~l~~p SSB, i~)0; 'lUS N~1~3d 749 (20Q5) is

inxtpplica~Ule bac:iuse ":t (ter she fell. plainliiT writs tible to

sal'cly traverse: an :iltern.ilivc rvuic to the enb~~uice." T du

nut agree. T'irst. Uie~•e is nv evidence th:~t whatever route

plaintiff took into the builcling fl)2C1' )1Cl' PAID W8S )CC-I~I'CC 01'

even rclattively sa Rather, there ~u1s simply evidence that

she did not faitl again. 7'he fact dial plaintiff wsis ~iUle to

u•a~verse c)vcr :ln icy :u•ea ~~tiihow. fttUing, as, preswnably,

did the other bingo helpers anti ~~articiE>ants. does not

mniuvc this case G•om ltie rea.im of Rober6smr. Indeed, it is

s~~f~ to assume lhut the dais station in .Koberlsr» a had OUaer

pau•ons that m<~dc it into Uic building without f filling than

day. but thtit did not preclude the fief fr~ni bein6 deemed

effiolively unttvoid~tbte. To he effectively annvoidahle, ti

haztu~<l is not required to ma!<e everyo»e, oe even a high

perccnt<~ge ul' those who U•averse ever. il, fall. Rather, it

sim~~ly me;uis th.~~ cve~•yoncmust u•avei:sc; ever or through

it, such that them is no tivay to avoid the risk of falling.

This is most evident from lhC example ot~ fln effectively

urrivciidt~bie hazau•d fi•om Lug~~—roily one exit For the

oe~ier.~l public where the floor is covered with at;mJing

water. Standing water o» a hoot will not cause evel'yone,

or even, necess;u•ily, piny of ll~a people traversing it, to falt.

it is effectively an<ivoicltible because everyone mast rislr

slipping end falling in order to exit the store.

I~or this simple resisrn~, the existence of an ~Iteru~ttive pith

clues not, by itself, rectily t1~e unavoidabiliry. Rather, the

.alternative push must n<~t include the risk i~ssuci,~ted with

the ir~zaril. Thus, if there tu•e hvu exits for the general

public ro i~se, but they are boUx eovc:red with standing

w.iter, the result is the stnne. Accordingly, the existence

of .~ beak enh•auce to the church does not ch:uige the

un:~voida6ility al~ the bi~~k ice haz.ircl where there .vas

evidence Uz;ii bl;ick ice ~v.is also preseul .ti ti~.tl loc:~lion.

The record indic.~tcs that it mode no difference through

which entrance pltiit~tiff tittempted to enter the chiircl~;

they pli exposed her to the ri.vk of slipping and falline un

blaik ice.

The majority's tissertion ~h.0 the IL'C Wfl5 OOl effecliveh~

un:ivoid;iblc is bnscd on its conda.sion tlru "ihc evidence

clues nut irulictitc thnl the pocking lot ilI1CI S1lICWiII~ :u'cai

~vrrc complc~cll' covcrc<I svith ice." 1 dist~grec ~~~ith both the

m.ijurity s ce~nclUsi<~n that this w,~s ft~ctu.illy demonsU•t~ tell

;mil the m;ijoriiy's vic~v ih;ii, if U'ue. it ~~~ould be ci~nU•ullins;

in thiti catie. Richard }tamper ~~:is ,asked lu describe the

~~
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W~Ider v. St. John Evangelist Parish, Not Reported in N.W.2d (2D11)

parki~~g lot anJ he slated "it watt ice" Cht~rlene 1-T.u»pc~• .iddiiion, plaiiutil'f teslil'icd that she wus iuiti~vnrc lhnt the

lCtilili~tl Uttu there was ice in the b,icl< pprlcing loi smd --back- door wits-~uilocked. Jiideed. to <Ictermine if iLrvxs_

distinguished it from Uic side~v;~l!< which lit~d "spolti' of iuilociccd, she 4voul<I h.~~~e ha~cl to psiele in brick rind u•nverse

ice, which is consistent ~+~ilh defendanCs ~~olicy of salting overlheicyfire,~tocheciclhedour.lronically.h;idpl:iintii'I'

the lideevaiks only. Plaiiitif{~ lc:tililiccl thtU "there w;is a Joncsoandit~llcnwhilcdoingso,d~fendanl~~~ouldsimply

Ic>t of snow and ice" in the ~>iu•kin~ lul and that the ice have: reversed Ute ~•oles tat' the li~unt anal b.~ci: enlcunces

in the parl<in3 lot had never been <ts Uad as i[ tivas that in its .11'Sllil)~tll tend ~isserte:ii tht~l the ice in the part»vay

night. L'ven defense connse:l rci'crrcd to "tlie sheet oi' ice" to the backdoor ~v~~s open atnd obvious tuiJ lhsu the front

i n hiSdep~siti0n gt~cSti~~nS. TheSOleevid~~1CC On Which the enU•ttnce constituted <tn :ilternativc p.uh.

mtyoricy relies f'nr this f~tclual conclusion is the testimony

of Charlene FT,~mE~er ragtu•ding there being; "spolx" of ice.

t-ToN~ever, this wsw x st.itenaent that there were "spots on

Uie.sideirn!lc " tuid testimony h~~d alretidy es4iblishect Ihxl

tl~e siJr:~v~ilk ha<I been silted, but the p<vkin}; lot ]ia<I not.

*S lktore importttnl. I dis<~grec with the snggeslio~t

that, ui order for ice to be ariiunable :~s nn effectively

uneivoidtibieh~iz,~rd, it niusl be cunlinuons:~nci com~~lclely

cover lh~ entire: siu•I~atc~ vC the p~u'kiilg lot. T do not agree

that the chiry to make generally icy ~~rcinises reasonably

sal'c disa~ppc:trs bect~use invitees might be able to ia~~p from

iron-icy .U'ea to non-icy ,u'et~ thrpu~3h a parking lot. An

oHstxcle course iti not reason:~bly sale simply bec:ill5e it

is possible to del through it ~u~sctHhed. And why we as a

st~~te would find it mocc sensible to encourage 74-Year--

old women to )etip over icy sD'etches of p~u•kii~g lot ri~tlier

Utt~n encow•age connnercial premises ownea's to apply salt

tU their lots eludes me,

Delendanl's ;issertiun th~1 tl~e existence of a side p:u~king

lot ~mcl ~~IaintifPs Failure io provide tiny evidence

regarding its Cp11lIlUOD preclttcles the ca~dition from

beini± cfFcctively unavoidable lacks merit:.l:ven assuaning

Ui~t the unsalted side ptu•king lot was ice free—a

meteorologic.il mirtwle u> be sw•c—there is no site

entrance. "I'hits, even if plaintiff (iacl parked in the site lot,

she would still h;~ve hnd u~ u•o-iverse the icy nre:i around the

I'n~n1 enu•.iucc. Tn ucl~iliun, defend.int's business m:u~ngcr

tcstiliec) that he ~vuuld e~~>ect Ih~~t anyone w~lro ptu'kcd on

the Ilonl side of the chttr~h ieould use the Il•t~n[ doors.

l nde~^d. he tesiificd Ih~it it would Ise "unrcasont~ble" for

someone io park in the Il'ont o('thechtn'ch rind then wtill<

<iU the w.ry:u-ouncl to enter ~hrc~u~:l7 the brick doors. ~Vhy.

~ hcn. is it ~iny~hin~, oihrr th;ui unrcasonaiblc to assert tli:it

a h<in~lic~ippc~l in~lividua) shuulcl br furccd to utilize ai

psu•king spsicc un a side of the builclinr •.vitli n~~ cmr;~ncc'1

/\s to the back entraoie, thcr~ .u'c nu ~aruofs Thai h~indiaip

parkin,. sp~icts r~isicd on ih;u siJc of the b~iildine. In

T~efendant's position seems to be lh:Et invitees mast lie able

to divine which entrances to .my peu~icidar iwilding tree

open titid, us among the muJtinle c:hoiceS. carefully inspc:cl

cacti of tl~eu~ before deciding which enu•an~e to attempt.

:end woe be it ou the invitee who h,ippens ~o select tui

en U•:mc;e where, ttltimauely, Abe triFil court determines chat

a less icy enu•an~e existed. To expect pl~iiniiff, a persun

~vho has bee3i prescribed a hantlic,~p parking sticker, to

p~u'k 1'uclher tt~vtry frvui [he cnU:incc .mcl evalk a lonx!ea'

distanec:irowid the building on the cGnnec~ that i~ mighr

be s~l'er is to sh'ctch the open ,end oUvious docU'inc cu the

~~aint of fu~ce.

Ntoreover, there are many Uasinesses with entr~nceti of

wl~icb tl~e general public is un~~wau•e. Tnvi~ees ure not

requited [v drive around buildings aucmp~ing to locate

eve►'y single cutr:ince rind correctly assess their relative

safety before emUtn~kin~, ac~•oss tt psirkin~ au~ea Toward
yin entr.mce. This position iti evciz more abswd tivhen
one considei:s that plaintill' went to the /gar/ door.
WUy itivilee~ should ever usstnne, unless they liuve been
insUnctcd ntheiwise, that a side or U~~ck cn~r:mce will be
bcttei• tended Uitu~ n IYont/urnin cnU:uicc is dill'ictdl to
ll Il(ICl'SIf111CI. TI1Vlll`CS 011~Ml (O be tiblc io ni Iens1 assume

lhei(~Il fr~n(!nr<~in enU <u~ces ~~re equal wilcss ll~ere is cicur

evidence toUieconU•ary.~~ In anycvent, therepudiationof

u ilePendanPs duty to maintain a rc.ison:thly s<ifc premises
applies Only evhcre lh~ h:v:uds ,ire "upp~~rcnt on casu,il

inspection's by an invitee, not where Ihty arc discoverable

by am invile~ as t~ result of a dctsiilcd invcs~ie;uiim.
,Vurnr,~r} r. 13u,•.;c•r l~hry ('urp. I')S ~~lich.;\pp -~70, '17~J:

X199 N1V2cl 179 (1993).

`̀ 6 Becuux pltiintiff prc~rniril ~viJrncc Thal the irY
condi~iun wtis cffcctivrl~~ unavuid;ible. 1 wuulJ reverse ~hc
h~i~tl court's ;;rant o(summauy ~lis~iosiiion and rciu;ind Ic~r
t rial.
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Walder v. St, Jolvi Evangelist Parish, Not Reported in N.W.2d (20-11)

r\Il ('i~<uiuns

Not Rcporlcd in N.4V.2d.2OI I WL. ~44G)S29

Footnotes
1 Ai this point in the litigation, it is not disputed that plaintiff was an invitee.

2 The deposition paces provided only go through page 25, which cuts ol( lh~ phraso "going to be in the front" Mowever, the

remainder of the quote is provided within the text of the briet and there is no contention that this was inaccurately quoted.

3 I[ is uncleor from the record who "Steve' is.

4 For example, where it is evidence that one entrance has been pluw~d and another has not, or where orango construcgon

cones evidence potholes or other hazards around one entrance but not another, or evan the exislonce of a sign advising

patrons to use a different entranco.

[nd of document 02077 Thomson Reuters. No claim to orfc~inal U.S. Government Works.
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Garsaff v. t~[akerson, Not Reported in N.W.2d (20i7j

zox7 WL 4798649
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK

COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Robert Gt3:RSC3~~, Plaintiff—Appellee,

v.

Keyana DICKER50i~Y and Charles

Dickerson, Defendants--Appellants.

No. 333132

Octobex 2q, ao~~

Oakland Circuit Court, LC Na. 2014-143396—NO

Before: Borrello, P.J., and Murphy and Ronayne Krause,

JJ.

Opinio►~

Per Curiam.

*1 Tn this premises liability action, defendant appeals by
leave granted an April 7, 2016, trial court order denying

their motion for summary disposition. ~ For the reasons
set forth in this opinion, we reverse and remand for entry
of an order awarding summary disposition in favor of
defendants.

I. FACTS

This case arises nut of injuries plaintiff sustained when he
slipped and fell on ice located on defendants' premises,
which occurred on February 28, 2014, at approximately
8:00 p.m. Plaintiff, an employee of Domino's Pizza, was
delivering a pizza to defendants' home. Plaintiff delivered
pizza to the home on prior occasions as defendants were
regular customers. Plaintiff testified that he pulled into
defendants' driveway and parked behind three other cars.
Plaintiff recalled it being cold that evening, but did not
recall seeing snow on the gt•ound. Plaintiff exited his
vehicle, walked towaeds the front of his vehicle, turned
xight to walk in-between his vehicle and the vehicle
parked in front of him, and then turned left to walk up

the driveway towards defendants' front door. Plaintiff
testified that he could not see anything and all the lights
were out. Plaintiff walked about halfway past the vehicle
and then slipped and fell on ace. Plaintiff did not see the
ice before his fall, but he did see it once he stood back up.

When plaintiff arrived to deliver the pizza, Devin Kersey,
Keyana's son, was outside the home helping repair a
tine on a vehicle in the driveway. Devin testified that it
was "freezing" nn the day that plaintiff slipped and he
recalled seeing approximately one or two inches of snow
on the ground that day. After plaintiff fell, Devin went
into the house to tell Keyana about the fall. Keyana
came outside to see if plaintiff needed help, but plaintiff
responded that he wanted to go back to his store. Plaintiff
then drove himself back to the Domino's store, told his
manager that he was injured, and then drove himself
to an urgent care and the Providence Novi emergency
room, where he received x-rays. Plaintiffs right ankle
was broken in three places, and he had surgery at Royal
Oak Beatunont hospital several days later. After the
surgery, plaintiff spent four days admitted to the hospital
and approximately four more days at the Hartland
rehabilitation facility.

On October 8, 2014, plaintiff commenced this
premises liability action against defendants, alleging that
defendants breached a duty of care to plaintiff as an
invitee. Specifically, plaintiff alleged that defendants failed
to keep the driveway in a reasonably safe condition, failed
to inspect the driveway for icing conditions, failed to
assure that the driveway would not be blocked by parked
cars, and failed to turn on available outdoor lighting.

Defendants moved for summary disposition pursuant to
MCR 2.1.16(0)(10). Defendants argued that they were
entitled to summary disposition because there was no
genuine issue of material fact as to whether: (1) the
alleged dangerous condition was open and obvious, not
effectively unavoidable aar unreasonably dangerous, and
that darkness of the driveway is not a special aspect that
precludes a condition from being open and obvious, and
(2) defendants did not know, nor should have known, of
the condition because they cleared the snow and salted the
ice on a regular basis.

*2 On June 23, 2015, plaintiff responded, arguing that
the open and obvious defense was inapplicable because
a question of material fact existed as to whether the

~`'

~~

~~.1

ca.a

c.,~.a

"~~

t~~:~~~1.~`r'~ (~:> ?_017 '('hr.~~~~s.,r.7r~ ~':t:uG~~r;,. #da c~lrxirn to r~rir,~iriK~l l.l. ~. C3c7v~:i~i~~~zYe;i1~. VVC.)1'I4s.
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Garsoff v. Dickerson, Not Reported in N.W.2d (2Q17)

ice was visible upon casual inspection because it was

a dark night and the lamp-posts were not illuminated.

Second, defendants had actual notice of the icy condition,

but failed to salt the driveway. Lastly, defenda~its were

negligent by failing to illuminate the lampposts when they

knew that plaintiff, as an invitee, would be delivering

pizza.

The trial court waived oral arguments and issixed an

opinion and oxder on April 7, 2016, denying defendants'

motion for summary disposition. With respect to the

open and obvious doctrine, the trial court took ~►ote
that plaintiff "testified he was indeed looking where he
was walking and yet did not see the ice," and ruled
that, viewing the evidence in a light most favorable to
plaintiff, it was possible for a jury to return a verdict
in favor of plaintiff. Regarding whether defendants had
notice of the hazard, a reasonable juror could conclude
defendants had constructive notice of the condition
because Keyana knew that she needed to buy more salt,
and she knew that she should salt the driveway whenever
the temperature dropped, The court denied defendants'
notion for reconsideration on May 4, 2Q16. This appeal
ensued.

II. ANALYSIS

Defendants argue that there is no genuine issue of material
fact with regard to whether the ice was visible upon casual
inspection and whether they did not have notice of the
dangerous condition and therefore the trial court erred in

denying their motion for summary disposition. 2

We review de novo a trial court's ruling on a motion for
summary disposition. Johnso~a v. Rocca, 492 Mich. 169;
173; $21 N.W.2d 520 (2012). "A motion under MCR
2.116(C)(lU) tests the factual sufficiency of the complaint.
In evaluating a motion for summary disposition brought
under this subsection, a trial court considers affidavits,
pleadings, depositions, admissions, and other evidence
submitted by the parties...." Muiderz v. Xozu~oocl, 461
Mich. 109, 12U; 597 N.W.2d 817 (1999). "Where the
proffered evidence fails to establish a genuine issue
regarding any material fact, the moving party is entitled
to judgment as a matter of law." Id. A genuine issue of
material fact exists when, after viewing the evidence in a
light most favorable to the nonmoving party, reasonable

minds could differ on the issue. ~lllisort v, AEtiV Ccr~itul
Mgt., LLP, 481 Mich. 419, 425; 751 N.W.2d 8 (2008).

Plaintiff alleged that his injury arose from a condition
on the land—i.e. an icy driveway; therefore, his claim
sounded in premises liability as opposed to ordinary
negligence. "The starting point for any discussion of
the rules governing premises liability law is establishing
what duty a premises possessor owes to those who come
onto his land." Hoffner v. Lrx~xctae, 492 Mich. X450, 460;
821 N.W.2ci 88 (?012). In this case, it is undisputed
that plaintiff was an invitee. "With regard to invitees,
a landowner owes a duty to use reasonable care to
protect invitees fronn unreasonable risks of harm posed
by dangerous conditions on the owner's land." Icl. Tn the
context of,snow and ice:

a premises owner has a duty
to exercise reasonable care to
diminish the hazards of ice and
snow accumulation, requiring that
reasonable measures be taken
within a reasonable time after an
accumulation of ice and snow to
diminish the hazard of injury to the
invitee. [Id. at 4(~4 (quotation marks
and citation omitted).]

*3 "However, a landowner's duty does not generally
encompass defects that are `open and obvious.' "Lyman
v. Ff•eedland, 314 Mich. App. 746, 757; 887 N,W.2d 456
(2016). "The possessor of land owes no duty to protect or
warn of dangers that are open and obvious because such
dangers, by their nature, apprise an invitee of the potential
hazard.,.." Hoffne~~, ~t92 Mich, aC 460--461 (quotation
marks and citation omitted). "Whether a danger is open
and obvious involves an objective inquiry to determine
whether it is reasonable to expect that an average person
with ordinary intelligence would have discovered [the
danger] upon casual inspection." LJ~17?0J2~ 314 Mich. App.
at 757-75$ (quotation marks and citations omitted), "The
test is objective, and the inquiry is whether a reasonable
person in the plaintiffs position would have foreseen
Che danger, not whether the particular plaintiff knew or
should have known that the condition was hazardous."
Sla~~gl~zer• v. Blar~zey Castle Oil Co., 281 Mich. App. 474,
479; 7G0 N.W.2d 287 (200$).
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Garsoff v. Dickerson, Not Reported in N.W.~d (2017)

In this case, plaintiff slipped on an icy driveway. Tn

Michigan, our Supreme Court has essentially made it

the policy of this state to preclude individuals from

recovering for injuries caused when they slip and fall on

ice and snow in all but the .most unique cases that involve

"special aspects" irrespective of the severity of the injury,

irzespective of whether the landownez knew or should

have known of the hazardous condition, and irrespective

of whether the landowner could have reasonably

eliminated the hazard. See e:g. Lymo~a, 314 Mich. App.

~t 758 (noting that, "[ajlthough ice is transparent and

difficult to observe in many circumstances, our Supreme

Court has explained that wintry conditions, like any other

condition on the premises, may be deemed open and

obvious"); H~ffncr, 492 Miah, at 473 (an ice-covered

entryway to a fitness cancer was an open-and-obvious and

avoidable hazard); I'erlcni~fq v. DeXcor Homes-Luke Shore

Pointe, Ltd., 466 Mich. 11, 16; 643 N.W.2d 212 (2002)

(holding that ice and frost on a roof was an open-and-

obvious hazard); Cole r. He►iry Fc>r~l Health Sy,s., 497
Mich. 881, 854 N.W.2d 71.7 (2Q14) (noting in an order
that "so-called ̀ black ice" in a parking lot posed an open-
and-obvious hazard); Ververi,s v. Hartfield .Lunc,s (fin
Rcrnand), 271 Mich. A.pp. 6l, 67; 718 N.W.2d 382 (2006)
(citing our Supreme Court precedent and explaining that
"as a matter of law ... by its very nature, asnow-covered
surface presents an open and obvious danger because of
the high probability that it may be slippery."),

Indeed, even in circumstances where an individual slips
on ice that is invisible to the naked eye, pursuant
to our Supreme Court's precedent, "our courts have
progressively imputed knowledge regarding the existence
of a condition as should reasonably be gleaned from
all of the senses as well as one's common knowledge
of weather hazards that occur in Michigan during the
winter months." Sluughder^, 281 Minh. App. at 479.
More specifically, "indicia of a potentially hazardous
condition" such as "wintry conditions" and below freezing
temperatures, could alert a plaintiff of a hazardous
condition. ,Janson. v. Sajetv,ski Fur2ev«l Hnrne, .Trzc., 48b
Minh. 934; 782 N.W.2d 201 (2010).

In this case, as in the cases cited above, the ice that
plaintiff slipped on was an open-and-obvious hazard,
as that doctrine has been articulated by our Suprenxe
Court. Here, the reco~~d evidence shows that although
plaintiff testified that he did not see the ice when he
was walking up the driveway, plaintiff saw the ice

after he fell, notwithstanding the darkness. Specifically,
plaintiff' stated, "[A]fter I fell, X got up and I saw
ice." Thus, by plaintiffs awn words,. a reasonable
person in plaintiffs position would have observed the
slippery conditions and the ice was observable upon
a causal inspection. Moreover, there was other indicia
of a potentially hazardous condition that would have
alerted a reasonable person to the potentially hazardous
conditions. Specifically, it was a cold February night in
Michigan, one that Devin Kersey described as "fi•eezing,"
and, according to Kersey, there was one to two inches
of snow on the ground .that day. Again, pursuant to
precedent by our Supreme Court, these conditions would
have alerted a reasonable person in plaintiffs position to
the potentially slippery conditions.

*4 Plaintiff argues that the darkness concealed the
conditions of the driveway. I~owever, there was testimony
that there was snow on the ground and plaintiff was aware
Chat it was cold. Furthermore, plaintiff testified that, after
he fell and goC back on his feet, he could see the ice on the
ground. Given these circumstances, a reasonable person in
plaintiffs position would have been able to appreciate the
hazardous condition of the driveway. Accordingly, absent
a special aspect, plaintiffs claim was barxed by the open-
and-obvious doctrine.

"If the condition is open and obvious, a plaintiff who is
injured by fhe condition may avoid summary disposition
only if there are special aspects to the condition." Hq ff~zer,
492 Mich., at 464. "[O]nly those special aspects that give
rise to a uniquely high likelihood of hai~rn or severity of
harm if the risk is not avoided will serve to remove that
condition from the open and obvious danger doctrine."
I t~jry v. A7T1L1'lIBC.~h Cojj~.~ I~Z~:.~ 464 Mich. 51.2 519> 629
N.W.2d 384 (2001). "An open and obvious hazard that
is effectively unavoidable for the plaintiff is unreasonably
dangerous and, thus, may give rise to liability." Hnffiaer,
492 Mich. at 472. To be effectively unavoidable, "the
plaintiff must be effectively t~~apped by the. hazard."
~3ulJcn~d v. Oakivnnd Ai~nrt~~olis Hnsp., 3(18 Mich. App, 4U3,
411-412; &64 N.W.2d 591 (2Q14), Effectively unavoidable
conditions "must be differentiated from those risks posed
by ordinary conditions ox typical open and obvious
hazards," - Hoffrzer, 492 .Mich., at 463. "Under this
linnited exception, liability may be imposed only, for an
unusual open and obvious condition that is unreasonably
dangerous." I~ at 462 (quotation marks omitted and

'.
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Garsoffv. Dickerson, Nat Reported 1n N.W.2d (2p17)

emphasis added). "[N]either a common condition nor an

avoidable condition is uniquely dangerous." Id. at 463.

As the numexous above-referenced cases make clear, ice

is considered a common occurrence in Michigan and is

nat considered a uniquely dangerous hazard and it does
not fall within the special aspect exception to the open-

and-obvious doctrine. See e,g. Perkovic~, 466 Mich, at

19--~20 (holding that there were no special aspects with

respect to the presence of ice, snow, and frost on sloped
roof . Additionally, plaintiff was not effectively trapped
and the lack of lighting did not create what our Supreme
Court has come do recognize as a "special condition."

See, Iloffiaer, 492 Micla. at 463-465. After plaintiff arrived
at defendants' home, he walked around the passenger
side of the vehicle parked in front of his car, Because
the vehicle was parked in the middle of the driveway,
plaintiff could have also walked around the driven side

of that vehicle and he could have left his headlights on.

Furthermore, defendant Keyana Uickersan walked on the

same driveway, past the cars, to check on tha plaintiff

after he fell, aad she did not slip and fall on ice. See e.g.
Bullavcl, 308 Mich. App, ak 411--412.Oix these Eacts, we are

precluded from finding that the driveway presented any

special aspects.

In sunn, the icy driveway posed an open-and-obvious

hazard and there were na special aspects; accordingly,

summary disposition was warranted and the trial court

erred in concluding otherwise. ~ Lymon, 3'l4 Mich. App.

at 757.

Reversed and remanded. No costs awarded. .IViC.It

7.219(A). We do not retain jurisdiction.

All Citptions

Not Reported in N.W,2d, 2017 WL 4798649

Footnotes
~ Robert Garsoff v. Keyana Dickerson, unpublished order of the Court of Appeals, entered Qctober 21, 2016 (Docket

No. 333132).
~ We reject plaintiffs argument that defendants failed to challenge the court's ruling on the motion for summary disposition

on appeal.
3 Given our resolution of the open-and-obvious doctrine, we need not address defendants' argument regarding whether

they had notice of the icy condition.

end of [3acumant n 2017 Thomson Fteutor:>. Nn ci~aim to original U,S. Gnvernment Works.
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Introduction 

This matter is a straightforward slip and fall case where the open and obvious doctrine 

unquestionably bars the Appellee’s claim. In fact, the only issue to be decided by this Honorable 

Court is that the condition that caused Appellee’s fall was avoidable. The trial court already 

decided that the icy condition was open and obvious. However, by denying Appellant’s Motion 

for Summary Disposition when it found the condition was unavoidable, the trial court was wrong 

and must be reversed.  

Appellee, and the trial court, ignored undeniable facts such as: 1) she knew the parking 

lot was slippery; 2) she had reasonable and viable alternate options that had allowed others and 

would have allowed her to avoid the slippery condition; and 3) despite her knowledge of her 

options and the slippery condition, she voluntarily chose to encounter the known condition that 

caused her fall. These undisputed facts without a doubt support the finding that the condition was 

open and obvious (as the trial court already determined) as well as avoidable, warranting 

dismissal of her claims. There is no avenue Plaintiff can reasonably traverse to argue that the 

condition was unknown to her or unavoidable. Instead, Plaintiff not only misrepresents the 

evidence and cites irrelevant case law, but is attempting to muddy the waters by essentially 

asking this Honorable Court to grant an inappropriate cross appeal on the issue of the open and 

obvious nature of the condition. The opportunity to Appellee to request a cross appeal, pursuant 

to MCR 7.207 sailed and therefore, this Honorable Court must not even consider her contentions 

that the condition was anything other than open and obvious.   

 Additionally, Appellee fails to properly refute that Appellant did not possess or control 

the subject premises such that it can be held liable under a theory of premises liability.  Instead, 

the Appellee continues to put forward red-hearing arguments in attempt to hide the frivolousness 

of her claims. Summary disposition was warranted based on the unequivocal admissible 
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evidence and binding case law.  The Appellee’s claim is not valid under Michigan law and 

should be rejected by the Court of Appeals by reversing the trial court’s denial of summary 

disposition.  

Argument 

 

A. Summary Disposition Was Warranted As The Open and Obvious Ice was Avoidable 

The trial court already correctly ruled that the subject condition was open and obvious. 

(Exhibit A) Even though the standard of review is de novo, as the Appellee did not preserve her 

right to a cross appeal on the issue of the open and obvious nature of the condition, the only 

decision to be made by this Honorable Court is that the condition was completely avoidable by 

the Appellee. Although she knew the parking lot was slippery, the Appellee did not call anyone 

and instead chose to traverse the parking lot.  (Exhibit C, p. 32) Furthermore, although she knew 

the parking lot might be slippery and knew there was a front parking lot available for use, she 

decided to exit her vehicle and walk across the lot she could see and admittedly knew was 

dangerous. (Exhibit C, p. 34)  

Despite the misrepresentations in her brief, Appellee had several options to avoid 

confronting the icy condition. First, Appellee could have parked elsewhere and entered the 

building through the front entrance.  Her co-worker, Deborah Buck, entered through the front 

entrance instead of the back with another co-worker that morning prior to Appellee’s arrival 

without incident. (Exhibit C, pp. 34-35) Indeed, after her fall, Appellee testified she parked in an 

alternate location and entered the building without issue. (Exhibit C, pp. 46-50) Second, 

Appellee could have chosen to remain safely in her vehicle and avoid confronting the open and 

obvious condition of the slippery parking lot all together. There is no question that Appellee had 

access to her cellphone which she easily could have used to contact the restaurant, advise them 
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of the condition, and request the front door be opened for her, as she admitted to calling her co-

worker following her fall. (Exhibit C, pp. 46, 101) See Barch v Ryder Transp Services, 

unpublished Michigan Court of Appeals decision decided October 20, 2016 (docket no. 327914) 

(Exhibit J) Further, Appellee’s misrepresentation that all routes into the restaurant were equally 

dangerous is disingenuous as Appellee and her co-worker’s were able to enter through the front 

entrance without incident. (Exhibit C, pp. 34-35, 101) 

In an attempt to avoid a reversal and a grant of dismissal against her, Appellee once again 

cites easily distinguishable and irrelevant case law in her brief. Specifically, Appellee points this 

Honorable Court’s attention to Lymon v. Freedland, 314 Mich App 746; 887 NW2d 456 (2016) 

as being “of interest.” However, the case is far from interesting as it is not applicable to the 

factual scenario present in this appeal. In Lymon, there was a question of fact as to whether an 

open and obvious icy driveway was effectively unavoidable as the alternate route proposed was a 

steep hill covered in snow, which no one, including the plaintiff, attempted to traverse to avoid 

the condition. In this case, we know without a doubt there was an alternate route available 

that would have avoided the hazardous condition as the Appellee and her co-workers safely 

used that route, i.e. the front lot and front entrance. (Exhibit C, pp. 34-35, 46-50) As such, all 

routes available to Appellee were not hazardous.  

Furthermore, Appellee fails to inform this Honorable Court that a factor of the Lymon 

decision regarding unavoidability was based on the nature of the plaintiff’s job. In Lymon, the 

plaintiff was a home healthcare aide who was responsible for the care of an elderly patient with 

dementia and Parkinson’s disease. The court in Lymon determined, “plaintiff in this case was 

compelled to enter the premises because she was a home healthcare aide who could not abandon 

her patient.” Id. at 761. Therefore, not entering the home was not an option in Lymon.  The 
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Appellee in this matter had an option to not enter her place of employment and instead, seek 

alternate accommodations. See Bullard v Oakwood Annapolis Hosp, 308 Mich App 403; 864 

NW2d 591 (2014). As such, Lymon does not apply to the facts presented for this Honorable 

Court’s review.  

Instead, very recent Court of Appeals decisions are almost identical to the situation 

presented here. First, despite Appellee’s inaccurate allegations otherwise, “[t]he mere fact that an 

Appellee’s employment might involve facing an open and obvious hazard does not make the 

open and obvious hazard effectively unavoidable.”  Bullard v Oakwood Annapolis Hosp, 308 

Mich App 403; 864 NW2d 591 (2014) (emphasis added). Indeed, the court in Bullard found the 

plaintiff’s available alternate options to avoid confronting a dangerous condition included 

seeking assistance, informing his employer of the condition, waiting until the weather improved, 

turning back after realizing it was icy, or otherwise seeking assistance. Id. Even more recently, 

the Court of Appeals in Barch v Ryder Transp Services, unpublished Michigan Court of Appeals 

decision decided October 20, 2016 (docket no. 327914) (Exhibit J) determined that yet another 

available alterative option to avoid a hazardous condition was for a plaintiff to call his employer 

to make other arrangements. Additionally in Barch, as the plaintiff testified he was able to park 

in another location and avoid the condition at a later time, he was not “physically trapped” and 

therefore, the condition was not effectively unavoidable. Id.  

Consistent with Michigan case law and supported by the undisputed facts, Plaintiff knew 

the condition existed, knew it was potentially dangerous, and could have avoided the open and 

obvious condition by using a number of different options and alternate routes but failed to do so. 

As such, Appellee’s claims should have been dismissed as a matter of law. 
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B. The Trial Court Properly Found The Condition to be Open and Obvious 

Appellee continues to make the frivolous argument that the condition that caused her fall 

was not open and obvious despite her failure to preserve her right for a cross-appeal. As such, 

there is nothing for this Court to decide in regards to the open and obvious nature of the ice. 

However, in the event this Honorable Court entertains this waived argument, it is uncontested 

that the trial court already determined the condition to be open and obvious. (Exhibit A to 

Appellant’s underlying brief)  In that regard, the trial court got it right. Regardless, in an attempt 

to survive reversal, Appellee ignores her under oath testimony in which she admitted to the open 

and obvious nature of the condition that caused her fall. Appellee, in a fit of revisionist history, 

now argues that “water-covered ice” caused her fall and the lighting in the area was “dim.” The 

Court should not be misled by Appellee’s attempts to move the goal posts on this issue as it is a 

blatant misrepresentation of Appellee’s testimony and common sense. Indeed, such a claim is a 

red herring given Plaintiff’s admissions regarding the open and obvious nature of the condition 

as well as her ability to avoid same.  

Appellee testified under oath that she was aware that snow and ice “had been 

accumulating every day for two months.” (Exhibit C, p. 42) Furthermore, Appellee admitted she 

was personally aware that the parking lot could be slippery as she had slipped in the same lot in 

the winter prior to this incident. (Exhibit C, p. 87) Even more telling, the Appellee was aware 

that another individual had fallen in the parking lot the day prior to her fall. (Exhibit C, p. 117) 

Furthermore, Appellee confirmed that she could see the icy condition when she fell, which 

refutes her unsupported allegation that darkness is relevant in this case. (Exhibit C, p. 35)    

Additionally, all case law cited by Appellee is completely irrelevant to the situation 

presented to this Honorable Court as those decisions were based on the “hidden” and “unknown” 

nature of a condition to a plaintiff. As admitted by Appellee, she knew about the slippery 
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condition before she chose to encounter it. (Exhibit C, p. 35, 117)  Thus, the condition in this 

case was neither hidden nor unknown to Appellee and thus, her claim should be dismissed. If 

there is any question remaining, binding and published case law has already decided “as a 

matter of law that, by its very nature, a snow-covered surface presents an open and obvious 

danger because of the high probability that it may be slippery.”  Ververis v Hartfield Lanes, 271 

Mich App 61, 67; 718 NW2d 382 (2006).  

C. Summary Disposition Was Warranted As Appellant Did Not Have The Possession 
And Control Necessary To Be Held Liable Under A Premises Liability Theory 
 
Although a reversal and grant of summary disposition is warranted simply on the open 

and obvious doctrine, dismissal should also have been granted as Appellant did not have the 

requisite degree of possession and control to be held liable under a premises liability theory. 

Appellee continues to ignore binding case law holding that ““[o]wnership alone is not 

dispositive” and “possessory rights can be ‘loaned’ to another, thereby conferring the duty to 

make the premises safe while simultaneously absolving oneself of responsibility.” Merritt v 

Nickelson, 407 Mich 544, 552; 287 NW2d 175 (1980). This “loaning” of possessory rights was 

exactly what Appellant did in this matter, thus absolving it of liability here. As such, Grand 

Dimitre’s was the possessor of the premises in question as they were a holdover tenant bound by 

the terms of their lease with the Appellant. That lease required Grand Dimitre’s to care for the 

parking lot and remove ice and snow from the premises. (Exhibit E)   
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CONCLUSION AND RELIEF REQUESTED 

Appellee’s claim should not have survived summary disposition as Michigan premises 

liability law clearly warrants a dismissal of this claim as the condition presented was not only 

open and obvious but completely avoidable. In fact, Appellee has admitted to both the open and 

obvious nature of the condition and that she could have avoided same. Her attempts to now 

change her story and misinterpret the facts and the law cannot be rewarded.  Additionally, 

Appellee cannot sustain a claim against the Appellant as Appellant did not possess or control the 

subject premises such that it can be held liable under a theory of premises liability. As such, 

summary disposition was warranted based on the unequivocal admissible evidence and binding 

case law. Therefore, Appellant seeks an order reversing the trial court’s denial of summary 

disposition and remanding the case for dismissal.  

WHEREFORE, the Appellant-Defendant, SAGE’S INVESTMENT GROUP, LLC, 

respectfully requests that this Honorable Court reverse the Order Denying its Motion for 

Summary Disposition, and award such other relief that this Court deems appropriate and just 

under the circumstances. 

 
SEGAL MCCAMBRIDGE SINGER & MAHONEY 

 
By /s/ Stephanie B. Burnstein    
DAVID J. YATES (P49405) 
ERIC P. CONN (P64500) 
STEPHANIE B. BURNSTEIN (P78800) 
Attorneys for Appellant -Defendant  
39475 Thirteen Mile Road, Suite 203 
Novi, MI  48377 

Dated:  February 13, 2018         (248) 994-0060 
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