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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

JURISDICTIONAL STATEMENT

The jurisdiction of this Court to hear the errors claimed by Appellant is proper pursuant
to MCR 7.203(B)(1). This is an Interlocutory Appeal from an order entered in the Macomb
County Circuit Court on June 19, 2017 denying Appellant’s motion for summary disposition.
(Exhibit A, Exhibit B) All trial court proceedings have ben stayed pending resolution of this

appeal by order of the Court of Appeals.
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

STATEMENT OF QUESTIONS INVOLVED

WHERE THE TRIAL COURT DENIED THE APPELLANT’S REQUEST FOR SUMMARY
DISPOSITION, WHERE THE ALLEGEDLY DANGEROUS CONDITION WAS OPEN AND
OBVIOUS AND WAS NOT EFFECTIVELY UNAVOIDABLE AND WHERE THE
APPELLANT DID NOT EXERCISE THE REQUISITE DEGREE OF POSSESSION AND
CONTROL NECESSARY TO BE HELD LIABLE UNDER A PREMISES LIABILITY
THEORY DID IT COMMIT REVERSABLE ERROR?

Defendant-Appellant responds: Yes
Plaintiff-Appellee responds: No
The trial court ruled: No

INd #1:1%:S 0207/8/L DS 4q AIATADTY
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

STATEMENT OF FACTS

Appellee filed the underlying lawsuit against App.ellant arising out of a slip and fall that
occurred on February 21, 2014. Michigan premises liability law is clear. When a condition is
open and obvious, summary disposition is warranted. In this matter, the condition that Appellee
alleges caused her fall, a slippery parking lot, was unquestionably open and obvious as Appellee
admitted under oath that she was able to observe the condition before and after her fall. Only in
select circumstances can an open and obvious condition survive summary disposition. The

situation that Appellee was confronted with does not fall under those circumstances as the

INd #1:1%:S 0207/8/L DS 4q AIATADTY

condition was not effectively unavoidable, as is clear from her testimony as well as the testimony
of co-workers. Furthermore, Appellee cannot sustain a claim against the Appellant as Appellant
did not possess or control the subject premises such that it can be held liable under a theory of
premises liability. As such, summary disposition was warranted based on the unequivocal
admissible evidence and binding case law.

A. The Appellee’s Fall

The Appellee was a waitress working at Grand Dimitre's for ten years prior to the subject
incident. (Exhibit C, p. 19) She routinely parked in the back parking lot and was aware of the
condition of the parking lot for at least two months prior the incident. (Exhibit C. p. 42)
Specifically, Appellee testified she was aware that snow and ice “had been accumulating every
day for two months.” (Exhibit C. p. 42) Indeed, she testified that although the snow would be
plowed, she did not see the cement of the parking lot during the wintery months. (Exhibit C, p.
42) That said, the Appellee admitted she was personally aware that the parking lot could be
slippery as she had slipped in the same lot in the winter prior to this incident. (Exhibit C, p. 87)

Even more telling, the Appellee was aware that another individual had fallen in the parking lot

INd 9€:6T% L10T/LT/1T VOJIN A9 AAAIZOTY

the day prior to her fall. (Exhibit C, p. 117)

000406a



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

On February 21, 2014, the Appellee arrived for work at approximately 5:50 a.m. (Exhibit

C, p. 30) She saw another waitress’ (Debra Buck’s) vehicle in the parking lot. (Exhibit C, pp.
31-32) The Appellee testified:

Q. Did you see the snow coming into the parking lot —

A. Yes.

Q. —on the — let me just finish the question. Did you see the snow

coming into the parking lot?

A. Yes.

Q. Did you know it might be slippery in the parking lot?

A. Yes.
(Exhibit C, p. 32) Although she knew the parking lot might be slippery, the Appellee did not call
anyone as she got out of her vehicle to traverse the parking lot. (Exhibit C, p. 32) Furthermore,
although she knew the parking lot might be slippery and knew there was a front parking lot
available for use, she decided to exit her vehicle and walk across the lot she could see and
admittedly knew was dangerous. (Exhibit C, p. 34) Even more telling, Plaintiff ultimately called
a co-worker after her fall and requested that the co-worker open the front door of the restaurant
for her, something she could have easily done before her fall. (Exhibit C, pp. 46, 101) In fact,
Appellee confirmed that she could see the icy condition across the whole parking lot when she
fell. (Exhibit C, p. 35)

Following the Appellee’s fall, her clothes were so wet (because she fell in the puddle that

Mr. Shkoukani described and discussed below) that she returned home to change her clothes.
(Exhibit C, p. 46) She then returned to work, parked in another spot, safely walked into the
restaurant without incident, and completed her shift that day, as well as the following day.

(Exhibit C, pp. 49-50) As such, it is clear that the slippery parking lot was not effectively

unavoidable as Appellee was able to effectively avoid the condition upon return to work.

000407a
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

B. Lease Agreement with Grand Dimitre’s
While Grand Dimitre’s owner, Tom Shkoukani, denies that a written lease governed their
relationship with the Appellant, the deposition of Jim Sage confirms that the parties did agree to
its terms and the parties had referred to the agreement on several occasions. (Exhibit D, p. 52)
The terms of the subject lease agreement also confirm that the responsibility of the snow removal
and parking lot maintenance was Grand Dimitre’s responsibility. (Exhibit E) Indeed it
specifically stated:
(b) The Tenant shall also, at its own cost and expense, put, keep,
replace and maintain in thorough repair and in good, clean, safe
and substantial order and condition and free from dirt, snow, ice,
rubbish and other obstructions or encumbrances, and to the
satisfaction of the Landlord, the driveways, sidewalks, parking
areas, yards, plantings, pavement, car stops, gutters and curbs in

front of and adjacent to the restaurant and, generally, the property
comprising the Premises.

INd #1:1%:S 0207/8/L DS 4q AIATADTY

(Exhibit E, 8b) Accordingly, Grand Dimitre’s was responsible to maintain the premises “free
from dirt, snow, ice...” (Exhibit E) Any problem related to the condition of the premises was
the responsibility of Grand Dimitre’s and accordingly, it assumed the duty to maintain the
parking lot, including the snow removal. (Exhibit E) While Appellant negotiated the agreement
with T&Js Landscaping to remove the snow, it did so to ensure that its tenants were complying
with their lease obligations. (Exhibit D, p. 53) Appellant cannot be held to have possessed and
controlled the land, when Grand Dimitre’s had the contractual duty to maintain all aspects of the
property.

PROCEDURAL HISTORY

The Appellant filed a motion for summary disposition pursuant to MCR 2.116(C)(10) in
the Macomb County Circuit Court on May 22, 2017. (Exhibit F) The Appellant argued in the

motion that Appellee’s claim was barred by the open and obvious doctrine as recited in Lugo v

INd 9€:6T+¥ LTOT/LT/TT VOOIN 49 AAAIIDTY
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Ameritech Corp, 464 Mich 512; 629 NW2d 384 (2001). Appellant further argued that the
condition was not effectively unavoidable as recited in Hoffner v Lanctoe, 492 Mich 450, 468;
821 NW2d 88 (2012). Finally, Appellant requested summary disposition as Appellant did not
possess or control the subject premises such that it can be held liable under a theory of premises
liability.

The Appellee responded to Appellant’s motion for summary disposition ignoring her
unequivocal testimony that she was able to see the slippery condition before her fall by

contending that the condition was not open and obvious due to low-light conditions and

INd #1:1%:S 0207/8/L DS 4q AIATADTY

erroncously claiming there was only one entrance to the building. Additionally, Appellee
claimed that Appellant was in control of the property so as to bring them under the theory of
premises liability.

On June 14, 2017, Appellant filed a reply brief in support of its motion for summary
disposition. (Exhibit G) In its reply brief, Appellant reminded the court of the unequivocal
tesﬁmony of the Appellee regarding the open and obvious condition and noting the binding case
law required summary disposition.

On June 19, 2017, the Circuit Court entertained oral arguments on the Appellant’s motion
for summary disposition. The Circuit Court denied the motion largely on the basis that the
condition was “effectively unavoidable.” (Exhibit A; Exhibit B) To be sure, the Circuit Court
specifically held that the condition was indeed open and obvious but that the motion was denied
on the basis that the condition was “effectively unavoidable”:

THE COURT: She also testified that snow was never fully removed from
the parking lot, that the removal process always left a coating of snow and
ice in the parking lot and it was unavoidable because it was the employee
parking lot. The Court has ruled.

N 9€:6T% L10T/LT/TT VOJIN Aq AAAIEOTY
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

(Exhibit A) A copy of the lower Court’s Register of Actions is attached as Exhibit H. Following
the Circuit Court’s denial of the motion for summary disposition, an Application for Leave to
Appeal was granted in the Michigan Court of Appeals. (Exhibit I)

STANDARD OF REVIEW

This Court reviews a trial court’s ruling on a motion for summary disposition de novo.
Insurance Comm’r v Aageson Thibo Agency, 226 Mich App 336; 573 NW2d 637 (1997). This
Court’s review of legal questions is also de novo. Cardinal Mooney High School v Michigan

High School Athletic Ass’n, 437 Mich 75; 467 NW2d 21 (1991).

INd #1:1%:S 0207/8/L DS 4q AIATADTY

The standard of review regarding the trial court’s treatment of a motion for summary
disposition based on MCR 2.116(C)(10) is well settled. Summary disposition is proper when
“[e]xcept as to the amount of damages, there is no genuine issue as to any material fact, and the
moving party is entitled to judgment as a matter of law.” MCR 2.116(C)(10); MEEMIC Ins Co v
DTE Energy Co, 292 Mich App 278, 280; 807 NW2d 407 (2011). A motion for summary
disposition under MCR 2.116(C)(10) tests the factual support of a claim and the reviewing court
considers affidavits, pleadings, depositions, admissions, and documentary evidence filed in the
action or submitted by the parties in the light most favorable to the nonmoving party. Smith v
Globe Life Ins Co, 460 446, 454; 597 N.W.2d 28 (1999); Quinto v Cross & Peters Co, 451 Mich
358, 362; 547 NW2d 314 (1996).

Further, under MCR 2.116 (G)(4), the adverse party to a Motion for Summary
Disposition requires the party to “not rest upon the mere allegations or denials of his or her
pleadings but must, by affidavits or as otherwise provided in this rule, set forth the specific facts
showing that there is a genuine issue for trial.” Further, the Supreme Court in Maiden v

Rozwood explained that “[t]he court rule plainly requires the adverse party to set forth specific

INd 9€:6T% L10T/LT/1T VODIN 4 QHAIADTE
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

facts at the time of the motion showing a genuine issue for trial.” Maiden v Rozwood, 461 Mich
109, 121; 597 NW2d 817 (1999).

ARGUMENT

L THE TRIAL COURT ERRED WHEN IT DENIED THE APPELLANTS’
REQUEST FOR SUMMARY DISPOSITION

A. The Appellee’s claims are barred by application of the open and obvious doctrine.

Appellee’s cause of action is one based upon premises liability. The level of care owed

to a particular Appellee depends on her status on the land. For the purposes of this brief, and as

INd #1:1%:S 0207/8/L DS 4q AIATADTY

it did in the trial court, the Appellant concedes that Appellee was an invitee and that the
condition of the premises was as she testified.

An invitee is a person who enters the land of another on the invitation of the possessor for
the pecuniary benefit or commercial purposes of the invitor, which carries with it an implication
that reasonable care has been used to prepare the premises to make them safe. Bertrand v Alan
Ford, Inc., 449 Mich 606; 537 NW2d 185 (1995).

An invitor is not an absolute insurer for the safety of an invitee. Bertrand v Alan Ford,
Inc., 449 Mich 606; 537 NW2d 185 (1995), citing Quinlivan v The Great Atlantic & Pacific Tea
Co., 395 Mich 244; 235 NW2d 732 (1975). In general, an invitor owes a duty to his invitees to
exercise reasonable care to protect them from an unreasonable risk of harm caused by a
dangerous condition on their land. /d. However this duty does not extend to require a warning
or requirement protecting invitees from hazards that are open and obvious. Lugo v Ameritech
Corp, 464 Mich 512; 629 NW2d 384 (2001). "Where the dangers are known to the invitee or are
so obvious that the invitee might reasonably be expected to discover them, an invitor owes no
duty to protect or warn the invitee unless he should anticipate the harm despite knowledge of it

on behalf of the invitee." Riddle v McLouth Steel Products, 440 Mich 85; 485 NW2d 676

INd 9€:6T:% L10T/LT/TT VOO 49 QAAIFDTY
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

(1992). A duty to take reasonable precautions to protect invitees from an open and obvious
danger will arise only "if special aspects of the condition make even an open and obvious risk
unreasonably dangerous." Lugo, supra, at 517.

Special aspects impose liability for an open and obvious condition when the hazard is
"effectively unavoidable," so that there exists a "uniquely high likelihood of harm,” or when the
condition "imposes an unreasonably high risk of severe harm." Id. at 518-519. Neither an
avoidable condition, nor a common condition is uniquely dangerous. Corey v Davenport

College of Business (on remand), 251 Mich App 1, 8-9; 649 NW2d 392 (2002).

INd #1:1%:S 0207/8/L DS 4q AIATADTY

This Court has held “as a matter of law that, by its very nature, a snow-covered surface
presents an open and obvious danger because of the high probability that it may be slippery.”
Ververis v Hartfield Lanes, 271 Mich App 61, 67; 718 NW2d 382 (2006). Routinely, our
appellate courts have held that snow covered areas are not special aspects creating a “uniquely
high likelihood of harm.” Lugo, supra, at 518-519. For example, this Court has held that a layer
of snow on a sidewalk did not constitute a unique danger that created a “risk of death or severe
injury,” Joyce v Rubin, 249 Mich App 231, 243; 642 NWZd 360 (2002), as well as found that ice
coated stairs also did not give rise to such a condition. Corey, supra. Very clearly, Michigan
courts have routinely held that snow and ice do not constitute unique dangers that constitute a
risk of death or severe injury.

Further, a parking lot that is completely covered in ice is not, alone, an effectively
unavoidable condition. Barch v Ryder Transp Services, unpublished Michigan Court of Appeals
decision decided October 20, 2016 (docket no. 327914) (Exhibit J) To be effectively

purposes.” Hoffiner v Lanctoe, 492 Mich 450, 468; 821 NW2d 88 (2012). [emphasis added]

N 9€:6T: LT10T/LT/TT VOO A9 QIAIZOTT
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

“The mere fact that an Appellee’s employment might involve facing an open and obvious hazard
does not make the open and obvious hazard effectively unavoidable.” Bullard v Oakwood
Annapolis Hosp, 308 Mich App 403; 864 NW2d 591 (2014). The Michigan Supreme Court
has made this point clear when it ruled “exceptions to the open and obvious doctrine are
narrow and designed to permit liability for such dangers only in limited, extreme
situations.” [emphasis added] Hoffner, supra, at 472. The Hoffner Court directly opined that:

An “effectively unavoidable” hazard must truly be, for all

practical purposes, one that a person is required to confront

under the circumstances. A general interest in using, or even a

contractual right to use, a business’s services simply does not
equate with a compulsion to confront a hazard.

INd #1:1%:S 0207/8/L DS 4q AIATADTY

Id. at 472-473. [emphasis added]

This Court in Bullard recognized that an electrician was not compelled to confront an icy
ladder to perform maintenance on a roof generator while in the course of his employment.
Indeed, the Court ruled that the trial court erred in finding a question of fact on the issue when
the plaintiff “consciously decided to put himself in a position where he would face the ice.”
Bullard, supra, at 413. The Court, in binding precedent, ruled that because the plaintiff could
have informed his employer of the condition, waited until the weather improved, turned back
after realizing it was icy, or otherwise sought assistance, the trial court should have granted
summary disposition in favor of the Defendant. Jd. The Court further determined that that the
trial court erred in finding the ice to be “effectively unavoidable as part of [the plaintiff’s] job’;
and the plaintiff could have informed his employer of the ice prior to confronting the hazardous
condition. Id.

While it is anticipated that the Appellee will cite Attala v Orcutt, 306 Mich App 502; 857

NW2d 275 (2014) in support of her position that the effectively unavoidable doctrine applies in
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this case, it is important to note that the Attala Court explicitly did not make any ruling as to
whether the icy conditions in the parking lot was effectively unavoidable. Simply, this Court
held that because the defendant had failed to argue that that the condition was not effectively
unavoidable, the defendant waived the issue. Id. at 507. Indeed, other Michigan appellate
decisions with far more similar facts have actually evaluated the applicability of the effectively
unavoidable exception and ruled that it does not apply in situations such as the instant matter, as
summarized below.

Even viewing the facts in the light most favorable to the Appellee, this case is

INd #1:1%:S 0207/8/L DS 4q AIATADTY

.indistinguishable from Barch v Ryder Transp Services, unpublished Michigan Court of Appeals
decision decided October 20, 2016 (docket no. 327914) (Exhibit J). In Barch, the plaintiff was
scheduled to make a delivery within the scope of his employment. The plaintiff alleged that the
parking lot was covered in a light snow and knew that it was “icy underneath.” The plaintiff,
however, stated that there was no clear path across the lot and after walking approximately 10
yards, he fell, injuring his shoulder.

This Court held that the trial court did not err in determining that the “effectively

unavoidable” doctrine did not apply:

In this case, Barch failed to provide support for his assertion
that he could not have parked his truck in any other location to
avoid the hazard. To the contrary, Barch testified at his
deposition that, as he was leaving the facility, he parked his truck
near where the cars parked for the office. Barch was not
physically trapped. Additionally, there was evidence that Barch
had a cellular telephone in his possession and could have either
called Rvder to report the conditions, see Bullard, 308 Mich
App at 413, or called the office to make other arrangements....

Id. [emphasis added]

INd 9€:6T:¥ L10T/LT/TT VODIN 49 QAAIIDTY
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Another indistinguishable case is Walder v St John the Evangelist Parish, unpublished
Court of Appeals decision decided September 27, 2011 (docket no. 298178), cert. denied 491
Mich 913 (2012) (Exhibit K). In Walder, the plaintiff slipped and fell in a parking lot. She
broke her ankle and the trial court granted summary disposition in favor of the defendant. This
Court affirmed the trial court’s decision holding:

This case merely involved a slippery parking lot in winter.
Although plaintiff claims that she had no choice but to cross the
slippery parking lot to enter the building, Plaintiff presented no
evidence that the condition and surrounding circumstances gave
rise to a uniquely high likelihood of harm or that it was an
unavoidable risk. Plaintiff could have parked in a different spot
and used a different entrance. Other bingo helpers and
participants parked in the rear parking lot and used the rear
entrance. In addition, Charlene Hamper, the bingo chairperson,
testified that there were spots of ice in the rear area, not that it was
completely ice covered. Also, after Plaintiff fell, she got up and
walked into the building, evidently avoiding any other slippery

spots.

INd #1:1%:S 0207/8/L DS 4q AIATADTY

Id. at 2. [emphasis added]

Recently, in Garsoff v. Dickerson, unpublished Court of Appeals decision decided
October 24, 2017 (docket no. 333132) (2017), this Court once again found that snow and ice on a
Michigan wintry day is open and obvious as well as not uniquely dangerous. (Exhibit L) In
Garsoff, the plaintiff slipped and fell on ice in February 2014 that he claimed he did not see prior
to his fall. The Court of Appeals, in reversing the denial of summary disposition, held, “ice is
considered a common occurrence in Michigan and is not considered a uniquely dangerous hazard
and it does not fall within the special aspect exception to the open-and-obvious doctrine.” /d. at
5.

As highlighted above, even taking Appellee’s account as true, the Appellee knew that the

parking lot was slippery and saw the ice and snow for months before the incident and on the day
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of the incident and knew individuals had fallen previously due to the icy conditions. (Exhibit C,
p. 32) She had a cell phone and could have called to report the slippery conditions prior to
getting out of her car, as she did so after her fall occurred. (Exhibit C, p. 46) She could have
parked in the front lot - where the owners of Grand Dimitre’s salted the sidewalks and where
chef, Robert Spear, parked. (Exhibit C, pp. 34, 40) After the Appellee fell, she was able to
traverse the parking lot and reach the front door. (Exhibit C, p. 46) Both Debra Buck and
Robert Spear were able to walk across the parking lot and gain entrance to the building

without issue. (Exhibit C, pp. 34-35) After the Appellee’s fall, she went home to change and

INd #1:1%:S 0207/8/L DS 4q AIATADTY

was able to park in another location, where she did not fall when re-entering the building.
(Exhibit C, p. 46)

As such, this matter is identical tvo Walder, Barch and Garsoff. Plaintiff knew the
condition existed, knew it was potentially dangerous, and could have avoided the condition but
failed to do so. As such, Appellee’s claims should have been dismissed as a matter of law.

C. Appellant did not exercise the requisite degree of possession and control
necessary to be held liable under a premises liability theory.

While Appellant was the premises owner at the time of the Appellee’s alleged injury, it

did not exercise the requisite degree of possession and control to be held liable under a premises
liability theory. Indeed, “premises liability is conditioned upon the presence of both possession
and control over the land.” Merritt v Nickelson, 407 Mich 544, 552; 287 NW2d 175 (1980). A
possessor is:

(a) a person who is in occupation of the land with intent to control

g);ra person who has been in occupation of land with intent to

control it, if no other person has subsequently occupied it with

intent to control it, or

(c) a person who is entitled to immediate occupation of the land, if
no other person is in possession under Clauses (a) and (b)

N 9€:6C:% L10T/LT/TT VOO 49 AAAIZOTT
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Id. Furthermore, “[o]wnership alone is not dispositive. Possession and control are certainly
incidents of title ownership, but these possessory rights can be ‘loaned’ to another, thereby
conferring the duty to make the premises safe while simultaneously absolving oneself of
responsibility.” Id. at 552-553. 1t is only “appropriate to impose liability on the person who
created the dangerous condition or who had knowledge of and was in a position to eliminate the
dangerous condition.” Kubczak v Chemical Bank & Trust Co, 456 Mich 653, 662; 575 NW2d

745 (1998).

INd #1:1%:S 0207/8/L DS 4q AIATADTY

In this case, Grand Dimitre’s was the possessor of the premises in question. Indeed, Jim

Sage testified:

Q. With regard to the parking lot itself, right by Grand Dimitri’s,

who would use that parking lot?

A. Grand Dimitri’s customers and employees.

Q. You wouldn’t use that parking lot, would you?

A. No.
(Exhibit D, p. 54). The Appellee, herself, testified that both the front and back Grand Dimitre’s
lots were used only for Grand Dimitre’s employees and customers. (Exhibit C, p. 40-41).

While Mr. Shkoukani did not believe a written lease governed his relationship with
Sage’s, Grand Dimitre’s is technically a holdover tenant. When a tenant holds over, “the law
implies a continuance of the tenancy on the same terms and subject to the same conditions.” Bay
Co v Northeastern Michigan Fair Ass'n, 296 Mich. 634, 640-641; 296 NW2d 707 (1941). The
terms of a holdover tenant may be determined by inquiring into the terms of the original lease.
Glocksine v Malleck, 372 Mich 115, 120-121; 125 NW2d 298 (1963). Accordingly, the

provisions highlighted above that requires Grand Dimitre’s to care for the parking lot and

remove ice and snow from the premises is a clear indication that Grand Dimitre’s assumed sole
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possession and control over the parking lot and would be the “possessor” of purposes of
premises liability. (Exhibit E)

CONCLUSION AND RELIEF REQUESTED

In this matter, the condition that Appellee alleges caused her fall, a slippery parking lot,
was unquestionably open and obvious and was unquestionably avoidable. As her, her claim
should not have survived summary disposition as Michigan premises liability law clearly
warrants a dismissal of this claim. Additionally, Appellee cannot sustain a claim against the
Appellant as Appellant did not possess or control the subject premises such that it can be held
liable under a theory of premises liability. As such, summary disposition was warranted based on
the unequivocal admissible evidence and binding case law.

WHEREFORE, the Appellant-Defendant, SAGE’S INVESTMENT GROUP, LLC,
respectfully requests that this Honorable Court reverse the Order Denying its Motion for
Summary Disposition, and award such other relief that this Court deems appropriate and just

under the circumstances.

SEGAL MCCAMBRIDGE SINGER & MAHONEY

By /s/ Stephanie B. Burnstein
DAVID J. YATES (P49405)
ERIC P. CONN (P64500)
STEPHANIE B. BURNSTEIN (P78800)
Attorneys for Appellant -Defendant
39475 Thirteen Mile Road, Suite 203
Novi, MI 48377

Dated: November 27, 2017 (248) 994-0060
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STATE OF MICHIGAN
COURT OF APPEALS

DONNA LIVINGS,
Court of Appeals No. 339152
Trial Court No. 2016-1819-NI
Appellee, Trial Court Judge:
Hon. Edward A. Servitto

v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY
DINIG, a Michigan Corporation
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Appellants.
CHRISTOPHER R. BARATTA (P51293) DAVID J. YATES (P49405)
BARATTA & BARATTA, P.C. ERIC P. CONN (P64500)
Attorney for Plaintiff Appellee STEPHANIE B. BURNSTEIN (P78800)
120 Market Street SEGAL McCAMBRIDGE SINGER &
Mt. Clemens, MI 48043 MAHONEY
(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant - Appellant Sage
chris@barattalegal.com 39475 Thirteen Mile Road, Suite 203

Novi, MI 48377

(248) 994-0060 (248) 994-0061 [Fax]
dvates@smsm.com econn@smsin.com
sburmnstein@smsm.com

PROOF OF SERVICE

The undersigned certifies that a copy of Defendant/Appellant’s Brief on Appeal was served
on the attorneys of record of all parties to the above cause by e-filing through True-Filing on
November 27, 2017.

/s/ Kelly Solak
Kelly Solak
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EXHIBIT A
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Plaintiff,
vs. . Case No. 16-1819-NI
SAGE'S INVESTMENT GROUP,LLC, a Michigan limited
liability company, T & J LANDSCAPING & snow removal,
Inc.., a Michigan corporation and GRAND DIMITRE'S OF
EASTPOINTE FAMILY DINING, a Michigan Corporation,

Defendants.

PROCEEDINGS

BEFORE THE HONORABLE EDWARD A. SERVITTO, JR., JUDGE

Mount Clemens, Michigan ~ June 19, 2017

APPEARANCES:

For the Plaintiff: CHRISTOPHER R. BARATTA
120 Market sSt.
Mt. Clemens, MI 48043
586-469~-1111

For the Defendant: MARK W. STEINER

39475 Thirteen Mile Road, Ste. 203
Novi, MI 48377
248-994-0060

MARY T. NADER~CIMINI, CSR-2643
Official Court Reporter
40 North Main Street
Mount Clemens, MI 48043
(586) 469-5356

MARY T. NADER-CIMINI, CSR-2643
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TABLE OF CONTENTS

Page
WITNESSES:

(No witnesses offered)

EXHIBITS:

(No exhibits offered)

Received

MARY T. NADER-CIMINI, CSR-2643
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Mount Clemens, Michigan
June 19, 2017
At about 9:17 a.m.
THE COURT: Livings versus Sage's Investment
Group.
MR. BARATTA: Chris Barratt for plaintiff.

MR. STEINER: Mike Steiner on behalf of

‘Sage's Investment.

THE COURT: All right. You had a slip and
fall, is that what we have?

MR. STEINER: That's correct. This is a
premises liability action arising out of a February
2014 slip and fall incident that occurred in a parking
lot at Grand Dimitre's Family Dining. The slip and
file occurred in the early morning of the plaintiff as
a waltress at that location.

THE COURT: Right. Didn't she park -- this
was designated parking for the staff in this area.

MR. STEINER: Accofding to her, it's
designated parking for the staff.

| THE COURT: Wasn't it also to the gentleman
who opened the door who allowed her entry after she
had fallen.

MR. STEINER: Debra Buck testified that she

MARY T. NADER-CIMINI, CSR-2643
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also parked in the back. However, Chef Robert Spear
(ph) parked in the front. It's also noteworthy that
while she parked her car in the back she did enter the
premises in the front when she called Debra Buck after
her fall, so‘she did have access to the front door.

THE COURT: She had access to the front door
pbut that was not, according to her, and it's a factual
issue, permissible parking for employees. It's a
question of fact for the jury.

MR. STEINER: Okay.

THE COURT: The other issue that you
presented to the Court was whether or not this was
ownership and occupancy or control -- possessidn and
control by defendant. Plaintiff points out that there
was a contract informally for all of the Sage's
property group can including this property and the
relationship between Sage -~ I'm sorry —- T & J
Landscaping was independent of the Grand Dimitre's
dining facility and but rather between Sage T & J.

MR. STEINER: That's true, and we would argue
that the contract between T & J and ultimately,
whether you classified it ag Sage's or Grand
Dimitre's, was done on behalf of Grand Dimitre's
through the contractual requirement in the lease.

THE COURT: The lease was, what, 20047

MARY T. NADER-CIMINI, CSR-2643
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MR. STEINER: That's correct.

MR. BARATTA: Yes, your Honor,

THE COURT: My recollection, hadn't been
renewed. Dimitre's didn't assume the responsibility.
All they did is put salt on the sidewalk at the
entrance what they considered their responsibility.
The motion is denied. There is a factual basis to
support a claim.

MR. STEINER: May I?

THE COURT: You want to supplement the
record, go ahead.

MR. STEINER: I would argue even in the back
parking lot was designated parking as plaintiff points
out on page three of her brief. She indicates it was
water and ice near a drain that she walked in that
caused her fall. There were other employees, Debra
Buck, namely who parked away from that drain as per
the testimony of Tom Shakani (ph). The whole back
parking lot was not near this drain.

With regard to the lighting conditions, the
Ragnoli (ph) case, the Supreme Court order indicates
that while lighting conditions do not make black ice
patches open and obvious, given that there are

recognitions of winter weather conditions. In this

case the plaintiff testified that she was aware there -

MARY T. NADER-CIMINI, CSR-2643
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was snow on the ground, there was ice on the ground
and i1t was slippery.

THE COURT: She also testified that snow was
never fully removed from the parking lot, that the
removal process always left a coating of snow and ice
in the parking lot and it was unavoidable because it
was the employee parking lot. The Court has ruled.

MR. STEINER: Thank you.

MR. BARATTA: Judge, I'll rely on my brief
and thank you.

THE COURT: Very well.

(Proceedings concluded at 9:22 a.m.)

MARY T. NADER-CIMINI, CSR-2643
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CERTIFICATION

STATE OF MICHIGAN )
) SS
COUNTY OF MACOMB )

I, Mary T. Nader-Cimini, Official Court
Reporter of the Sixteenth Judicial Circuit, State of
Michigan, do hereby certify that the foregoing pages
comprise a full, true and correct transcript taken in
the matter of Donna Livings versus Sage's Investment
Group, LLC, et al, Case Number 16-1819-NI, on June 19,

2017.

/s/ Mary T. Nader-Cimini, CSR-2643

Official Court Reporter

Date: July 12, 2017
Mount Clemens, Michigan

MARY T. NADER-CIMINI, CSR-2643
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STATE OF MICHIGAN , RDER Case No.

COUNTY OF MACOMB

16! JUDICIAL CIRCUIT COURT 0 © 116-1819-NI

DONNA LIVINGS Plaintiff(s) Attorney: CHRIS BARATTA p# 51293
Vs

SAGES INVESTMENT GROUP,

LLC Defendant(s) Attorney: MARK STEINER Pz 78817

At a session of the Court, held on June 19, 2017

COURT ON MOTION FOR SUMMARY
ORDER OF DISPOSITION

Title of Order

IT IS ORDERED:

IT IS HEREBY ORDERED THAT DEFENDANT'S MOTION FOR SUMMARY DISPOSITION IS DENIED

FOR THE REASONS STATED ON THE RECORD.
THIS IS NOT A FINAL ORDER AND DOES NOT CLOSE THE CASE.

EDWARD A SERVITTO
CIRCUIT JUDGE
JUN 1 92017

A TRUE cop
Y
A, SPRANGER, COUNTY C1ERK

“HON, EOWARD nmC@,w 7 JUDGE

KAREN

Agﬁrovéd as to forim and substance by:

Signature of attorney for plaintiff Slgnaturé of at‘forney for defendant

(5/25/04)
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Donna Livings
2/22/2017

Page 1
STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Plaintiff,
vs. Civil Action
No. 2016-1819-NI
Hon. Edward A. Servitto
SAGE'S INVESTMENT GROUP, L.L.C.,
a Michigan Limited Liability
Company, T&J LANDSCAPING & SNOW
REMOVAL, INC., a Michigan
Corporation and GRAND DIMITRE'S
OF FASTPOINTE FAMILY DINING, a
Michigan Corporation,

Defendants.

PAGE 1 TO 133
The Deposition of DONNA LIVINGS,
Taken at 120 Market Street,
Mt. Clemens, Michigan,
Commencing at 2:45 p.m.,
Wednesday, February 22, 2017,

Before Gail R. McLeod, RPR, CSR 2501.

313-567-8100

{:A[,‘-\.\[:-(.j;; ;i‘: NAISSANCE | hansonreporting.com
TY 4 T wrrmmiezas v
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Donna Livings

2/22/2017
Page 2 Page 4
1 APPEARANCES: 1 TABLE OF CONTENTS
2 2 DONNA LIVINGS Page
3 MR. CHRISTOPHER R. BARATTA P51293 3 EXAMINATION BY MR. STEINER: 5
4 Baralla & Baratia, P.C. 4 EXAMINATION BY MR. GABEL: 79
5 120 Market Street 5 EXAMINATION BY MR. BARATTA: 111
6 Mt Clemens, Michigan 48043 6 RE-EXAMINATION BY MR. STEINER: 122
1 (586) 469-1111 ? RE-EXAMINATION BY MR. GABEL: 128
8 chris@baraliategal.com 0 RE-EXAMINATION BY MR. BARATTA; 130
5 Appearing on behalf of the Plaintifl, 9 RE-EXAMINATION BY MR, GABEL: 132
10 10
11 11
12 MR, MARK W. STEINER P78817 12 INDEX TO EXHIBITS
13 Segal, McCambridge, Singer & Mahonsy 13 (Exhibits attached to transcript)
14 39475 Thirteen Mile Road, Suite 203 1
15 Nowi, Michigan 48377 15 Exhibil Page
16 (248)994-0060 18 DEPOSITION EXHIBIT 1 111
17 msteiner@smsm.com 17 - Photographs
1 Appearing on behalf of the Defendant Sage's Investment 10 DEPOSITION EXHIBIT 2 130
19 Group. 19 - Statement of Charges
20 20
21 21
22 22
23 23
24 24
25 25
Page 3 Page 5
1 APPEARANCES: (Continued) 1 Mt Clemens, Michigan
2 2 Wednesday, February 22, 2017
3 MR, STEVEN R. GABEL PA0617 3 About 2:45 p.m.
4 The Hanover Law Group kK DONNA LIVINGS,
5 25600 Northwaestern Highway, Suite 400 5 having first been duly sworn, was examined and testified on
6 Southiield, Michigan 48075 6 her cath as follows: )
? (248) 233-6535 7 MR. STEINER: Could you please slate your
o sgabel@hanover.com 8 name for the record?
9 Appearing on behaif of the Defendant T&J Landscaping. 9 THE WITNESS: Donna Ann Livings.
10 10 MR, STEINER: Lel the record reflect that
1 1 this is the discovery deposition of Donna Livings taken
12 (L 12 pursuant to Nolice and to be used for all purposes
13 13 under the Michigan Court Rules and Michigan Rules of
14 39 Cvidence.
15 15 EXAMINATION BY MR, STEINER:
36 36 Q. Ms. Livings, my name is Mark Steiner. We meet briefly
37 17 before we went on the record here. | represent Sage
e 19 Investment Group, a company that you sued as a result
1o 19 of an incident that | believe occurred February 21sl,
z0 20 2014. Have you ever had your deposition laken before?
21 21 A, No.
22 22 Q. Well, I'm sure your altorney has gone over it with you,
23 23 pul I'm just going 10 go over lor the record a couple
2 26 ground rules wilh you. First, it's importani to keep

ol

%

[’-'7'-“‘. [;.(;.)\‘ RENAISSANCE, | hansonreporling.com
P 313-567-8100

OF | [ [

all of your answers verbal. As you probably are aware,

2 (Pages 2 to 5)
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Donna Livings
2/22/2017

Page 6

there's a court reporler laking down everylhing that

Page 8

MR. BARATTA: Do you usually take them

2 you and I say. It will be transcribed on a sheet of 2 morning, noon and night?
3 paper, so ii's Important that you don't nod your head, 3 THE WITNESS: Correct, every eight hours.
1 shrug your shoulders, things like that. In the same 4 MR. BARATTA: But the las! ime was this
3 vein, it's important lo wait to answer your questions 5 morning?
6 or the quostions that 1 ask you unti} after f've 6 THE WITNESS: Yes.
7 completed the full question and that’s simply to keep 1 MR. BARATTA: Thank you.
0 the record clear, 100, s MR, GABEL: Thank you,
9 Another rule is this isn't a game fo lest s BY MR, STEINER:
10 your memory. If you don't know something, it's okay. 10 Q. Whatis your present address?
1 Don't guess. If you don'l know something, you can just 11 A. 27059 Pinewood Street, Rosaville, Michigan, 430686,
12 say, “l don't know." That's a perfecily acceptable 12 Q. And how long have you lived lhere?
13 answar. 13 A, Sevenyears.
14 'm going to assume the questions or I'm 14 Q. Where did you live prior o that?
15 going to assume that you understood the questions that 1% A. 1 can't remember the house number, bul Raymond, St.
16 1 ask you If you respond. I'l assume thaf you )6 Clair Shores, Michigan, 48082,
17 answered them truthfully and accurately to the best of 17 Q, And do you remember how long you lived at that Raymond
18 your knowledge. Is that fair? 18 Strest address? V
19 A. Yes. 19 A.  Approximately 10 years,
20 Q. Okay. ¥ you need a break al any time, just let us 20 Q. Do you remember where you lived before that?
21 know and again, Ihis isn’l an endurance contest, so if 21 A.  Detroit,
22 you need a break, just let us know. Have you taken any 22 Q. Do you remember the street -~
23 madication today thai would affect your ability to 23 A. N, actually, Il correct myself on that, 1lived on
24 answer {ruthfully or honestly? 24 Litile Mack, 28100 Litlle Mack, St. Clalr Shores,
25 A. Yes. 25 48081. i
Page 7 Page 9
i Q. And whal medication is thal? i Q. And how long did you live there? g
2 A, ltake Norco. 2 A, Twoyears. ')
3 Q. Does that affect your abillty to tsll the truth at ali? 3 Q. Did you live in Detrolt before that? [‘I‘j
.4 A. No. Ll A. Yes, !
s Q. So you would be able to truthfully and honestly answer 5 Q. Do you remember lhe sireet address for that? é
6 the questions § ask you? G A. The house number, no. Payton, and that was DetroR, @
7 A. Correct. 7 Michigan. | don't remember the zip code, o
8 MR. GABEL: May | ask you a queslion? Did 8 Q. And do you remember how long you lived there? v
9 you take Norco close to the testimony today so that 9 A, 10 years. g
10 your perception is a little off right now? 10 Q. Okay. At that Pinewood Sireet home, do you awn that O
o THE WITNESS: No. i1 home? '®)
32 MR. BARATTA: Let me ask her a question. 12 A. No. ;]>
13 When was the last time you took Norco? This 13 Q. Do you rent that home?
14 morning? 14 A. Yes. ﬁ
15 THE WITNESS: Yes., 15 Q. Who do you rent that from? 5
16 MR. BARATTA: What time about? 16 A, Fairway Renlals. S
17 THE WITNESS: About 9:00 o'clock. 17 Q. Do you know how much your rent payment is? O
18 MR. BARATTA: And whal strength was it if you 18 A, 750 :
19 know? 13 Q. Do you own any real properly? N
20 THE WITNESS: 10/325. 20 A. No. My car. UJ
21 MR, BARATTA: Okay. Do you take those every 21 Q. Who do you live with at the Pinewood Street home? oy
22 day? 22 A, Justme, W
23 THE WITNESS: Yes. 23 Q. It's my understanding that you have gone by a couple (@)}
24 MR. BARATTA: All right. How many a day? 24 previous names, Donna Lasko, Donna -- J
25 THE WITNESS: Three. Three limes. 25 A. Czerniawski. z

2 Fcoum deroarenns vineo

hansonreporting.com

3 (Pages 6 to 9)

313-567-8100

000433a

S 0202/8/L DSIN AQ AAAIIDAY

¥ L10T/LT/TT VOOIN 49 AFAIHOTT

6¢

.

Nd 9%

[

INd 71



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Donna Livings

2/22/2017
Page 10 Page 12
1 Q. And Donna McMillan, is that right? 1 A. No.
2 A. Yas. 2 Q. Do you have children?
3 Q. Have you gone by any other name? 3 A. ltdo.
4 A. No. 9 Q. How many do you have?
5 Q. s your date of birth May 2nd, 19607 5 A. Three,
6 A Uis. 6 Q. What are their names?
7 Q. Were you born in London, England? 7 A. Michael is my oldest, Steven is my middle son and
0 A, lwas, 8 Malthew is my youngest,
9 Q. And when did you move to the United Stales? 9 Q. When was Michael born?
10 A, February of 1974, 10 A, 1977,
u Q. May!ask what brought you to the United States? 1 Q. When was Steven born?
12 A. My parents. My father, his job brought him here. 12 A. 1983.
13 Q. And what's your Social Security number? F'd ask just 13 Q. And when was Malthew born?
14 that the last four digils appear on the record for your 14 A. 1984,
15 privacy. 15 Q. Are they all financially iIndependent?
16 MR. BARATTA: Why don't we take it ali off. 16 A. Ofme?
17 Is that okay? v Q. Correcl.
18 MR. STEINER: Thal's fine. |think it's in 18 A, Yes.
19 the Answaers to Interrogatories anyway. | probably have 19 Q. Do you have any grandchildren?
20 it, so | just want to confirm. 20 A, ldo.
21 MR, BARATTA: lLet's go off the record. 21 Q. How many do you have?
22 (Discussion off the record.) 22 A. Nine.
23 MR. STEINER: We'll go back on lhe record. 23 Q. Do any live in the area?
24 BY MR, STEINER: 24 A. They altlive in the area.
25 Q. IPs my understanding that you've been marrled four 25 Q. Do you see them regularly?
Page 11 Page 13
1 times; is that right? 1 A. ltdo.
2 A, Yes. 2 Q. About how often do you see-them?
3 Q. Was your first husband Mark Lasko? A. My oldest son's family, two, llvee Imes a week. My
4 A. Hewas. 49 youngest son, | actually baby-sit my youngest grandson,
5 Q. Andwas that from 1978 to 19807 5 so 1 ses him every day and my middle son, a couple
6 A Yes. ¢ times, you know, like every couple of months | see the
? Q. Was your second husband Ray Czerniawski? ? twins.
L] A, Yes. 8 Q. Are you currently financially dependent on anyone?
2 Q. F'm probably pronouncing that wrong. That was from 9 A. No.
10 1983 to 19867 ELd Q. s anyone currently financially dependent on you?
1 A Yes. 1 A No. )
12 Q. And then were you next married to Mujo -- 12 Q. Do you have any social media accounts like Facebook,
13 A, Mujo. 13 Twitler, Instagram, anything like that?
19 Q. Mujo Buzdoraj? 14 A, |have Facebook.
15 A. Yeah, Mujo Buzdoraj. 18 Q. Did you ever post anything regarding this incldent on
16 Q. Was that from 1989 lo 1990? e Facebook?
37 A Yes. ¥ A. Thave.
8 Q. And then Timothy McMillan? e Q. Do you recall what thal was?
19 A. Yes. iy A.  Originally when | felt obviously, something to the
20 Q. Andis thal from 1996 to 19992 20 effect of {sll at work today, you know, my back hurs,
21 A, Yes. 21 having to go to Concenlra, probably months iater
22 Q. Do any of your previous hushands owe you any spousal 2?2 something lo the effect of Workmen's Gomp dropping me
23 support? 23 and refusing to pay my medical anymore and whenever
24 A, No. 24 Fve had my surgeries, I've posled thal, surgery on
75 Q. What about child support? 25 Wednesday, hopefully everylhing goes well, thal kind of
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3 thing. 1 A, No.
2 Q. You haven'i deteled anything off your Facebook, right? 2 Q. Did you graduate from high school?
3 A. No, sir. 3 A. igraduated 10 years late,
4 Q. Soit's all there? 4 MR. BARATTA: If you have to get up and
s A. Yes,itis. s strelch, do it
6 Q. Have you ever been convicted of any crimes? 6 THIE WITNESS: Yeah, 'm just moving around.
7 A Yes. 1 1 } have to sit in one position too long, it gets
9 Q. What crimes are those? 0 sticky.
5 A. Relall fraud. ? MR, BARATTA:! ¥m sorry to interrupt. Go
10 Q. Anylhing else? 10 ahead.
11 A. lalso have a domestic violence., 11 BY MR. STEINER;
12 MR. BARATTA: Just for the record, the retail iz Q. S0 you mentioned you gradualed 10 years late. Did you
13 fraud was in 2000. 13 complete a GED?
14 MR, GABEL: Was there an incarceration that 14 A. No, Hhave a diploma. §went to nighl school. |
15 ended al a certain point in ime? 15 actually graduated with honors for that.
16 MR, BARATTA: Mo, It was probation oul of 18 Q. Allfight. My records indicate that you went to East
17 S, Ciair Shores District Court. 1?7 Detroit High School for some period. s thatright?
E) MR. GABEL: Do you know when that was 18 A. Corract.
19 tarminated? 19 Q. When did you start East Detroji High School If you
20 MR. BARATTA: Probably within one year 20 know?
21 following the guilly plea in approximately 2060. 21 A. ‘75 lwantto say.
22 MR. GABEL: Does that sound correct, ma'am? 22 Q. Andwhen did you leave?
23 THE WITNESS: Yes. 23 A. Aclually, you know whal, it was probebly a year later.
24 MR, GABEL: Thank you very much. 24 1was pregnant and they would not allow me to continue
25 MR, BARATTA: Fil just object to relevance. 25 school.
Page 15 Page 17
1 BY MR, STEINER; 1 Q. What grade were you In if you know? a
2 Q. And when was the domestic violence charge? 2 A. Iwas In my 11th grade going into my senior year. O
3 A. September, the last week of September of 2010. 3 Q. Then you mentioned 10 years later, you completed a ['I'j
4 Q. Do you know if that was a fetony or misdemeanor? 4 night pragram? —
s A. |have noidea, 5 A, Yes, 1978, | graduated from Mounl Clemens High School ['<I:'j
6 Q. Do you recall what court that was through? 8 Adult Education. U
7 A, St Clair Shores. 7 Q. Did yousay ‘787
8 Q. As a result of either of those, did you owe any money? e A, Pmsorry, '87. Because | was supposed lo graduate \2‘
9 A, The domestic violence, 1 was ordered to go to anger 2 *77 and 1 actually graduated '87. Z
10 management which 1 had to pay a fee for. | had to pay 10 Q. Okay. Did you ever attend college or any secretarial
11 a monthly amount to my reporting probation officer and 11 school? O
12 | had my courl costs for my attorney and | was ordered 12 A. No. O
13 to drug test whenever my color came up. 13 Q. Do you have any degrees or certilicates in any other D>
34 Q. With regard to the retail fraud, do you know what 14 area of study? Q‘
15 company that -- 15 A. Na. ;
16 A. It was from Burlington Coal Factory. 16 Q. Did you ever serve in the military? s
17 MR, BARATTA: if you'll just give me a 1 A. No. fan)
18 continuing objeclion on refevance and also, lhe fact bl Q. Are you currently employed? i
19 Ihat it's almost 17 years old at this point and | don't 19 A. No. ~
20 think it's admissible for purposes of lrial. You can 20 Q. When was the last ime you were employed? O\
2) ask away. 21 A, February 22nd, 2014. g
22 MR. STEINER: Thal's fine. 22 Q. Are you cunrentiy fooking for a job? kl\
23 MR. GABEL: | have no problem wilh that. 23 A. No. (@)
24 B8Y MR, STEINER: 24 Q. Have you looked for a job since Febsuary 22nd, 20142 lav)
28 Q. Have you ever trealed for alcohol or subslance abuse? 25 A. No. z
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Page 18 Page 20
) Q. Have you applied for Social Security Disability? X A. The same. i mean my wage stayed the same.
2 A. Yes. 2 Q. Okay. How many hours per week would you work at Grand
Q. Were you granted Sociat Security Disability? 3 Dimitre's?
4 A, Yes. a A. Depended, ! did have a set schedule, but because 1 was
5 Q. When did you apply? 5 an opening seiver, when the lunch crowd would be done,
é A. Oclober 2014, 6 { got to go home,
7 Q. Were you granted Social Security Disability the first 1 Q. Some records Indicate that you worked approximately 38
8 time you applied? 8 hours per week. [s that about right?
9 A, lwas. $ A, Corrscl,
10 Q. Did you hire an atlorngy? ic Q. Were you an opening sefver for the entire time you
n A Ldid. 2] worked at Grand Dirnitre's?
12 Q. Do you recall who that attorney was? 12 A, No.
13 A. Randall Mansour. 313 Q. How long were you an opening server?
14 Q. You mentioned yol app;lled in October 2014. When were 12 A, Sevenyears approximalely.
18 those benefits granted if you know? 13 Q. What were you before you were an opening server?
16 A, February 2015, 36 A, Afternoons, nighis, It was a senlorily thing, !
17 Q. What Injury did you claim? 17 worked my way up the ladder.
18 A. My back. 18 Q. S0 opening server was consldered a desirable posiion?
19 Q. Do you know what physician diagnosed your back problem 19 A, Absolutely.
20 such that you were able to gt Soctal Securily 20 Q. And what were your general job duties?
‘21 Disabiily? 21 A. Server, cashier, busser, Janitor, whalever was
22 A.  Marlin Komblum. 27 required.
23 Q. Did you ever apply for unemploymant benefits? 23 Q. Did it require a certain amount of ability o lift
24 A. Yes. 21 heavy things?
25 Q. When have you applied for unemployment benefits? 25 A, Correct
Page 19 Page 21
1 A.  Whan I was lerminated from Burlington Coat Faclory. 1 Q. Did you ever iry to go back to work at Grand Dimitre's?
2 Q. When was hat? 2 A. No.
3 A, 2000. 3 Q. Did any doctor tell you that you could go back?
4 Q. Oh. Bnsorry, }thought you were --was Grand 9 A. No.
5 Dimilre’s the last place you worked? 5 Q. Did any doclor tell you that you could not go back?
6 A, Yes. 6 A. Yes.
7 Q. Do you recall what years you worked al Grand Dimilre’s? ? Q. Which doclor is that?
8 A, 10 years. 8 A. The firsl one was Dr. Valentine | believe his name was,
9 Q. So 10 years prior to 20147 8 He was the inillal doctor at Concentra. The next
10 A. Yes. 10 doctor was Albert Belfi. He was lhe specialized doctor
n Q. So approximately 20047 1 at Concenira and Martin Kornblum who was my surgeon.
12 A. Yes. ltmight even be 11 yoars,- 12 Q. When you were paid by Grand Dimilre’s, were you péld in
13 Q. What was your wage there? 13 cash or by check?
14 MR. BARATTA: When she left? 14 A Bycheck,
15 MR, STEINER: Right, 15 Q. How far of a drive is it from where you live to Grand
16 THE WITNESS: $2.90 an hour plus tips. 16 Dimitre's?
it BY MR, STEINER: i 17 A. Five minutes.
1t Q. Do you know how much you made in 20132 If you need to o Q. Belore you worked at Grand Dimitre’s in approximalely
19 approximate, you can. 19 2004, where did you work?
20 MR. BARATTA: If you don't know, you don't 20 A. 1worked at Burlington Coat Factory, Village Markel,
21 know. They can get your tax relurns. 23 Grand Dimilre's, but al a dilferent location, different
22 THE WITNESS: Yeah, | -- approximalely 22 owner.
?3 $11,000. 23 Q. Okay. From atleast 2004 to 2014 when you worked al
24 BY MR, STEINER! i Grand Dimitre’s, was il always the same owner?
[ Q. What about 20127 2 A. No.
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Page 22 . Page 24

1 Q. Who was the owner when you last worked thera? 1 Q. What did you injure?

2 A, Tom and Jamal Chakani, 2 A, Actually, my shoulder.

3 Q. Dae you know how long they ware owners? 3 Q. Did you see a doclor?

9 MR. BARATTA; I'm just going to object based a A, 1did, al Concenlra.

§ on foundation, but you can answer if you know. > Q. Do you know what ysar that happened?

9 THE WITNESS: To d%ﬂe? | would say 10 years. 6 A. 98 I'm guessing, '99 maybe.

7 BY MR, STEINER: 7 Q. Do you know which Concentra clinic you saw?

8 Q. Sojust a couple years after you starled, It switchad 4 A. The one in Fraser, 14 and Groesheck.

2 to them? S Q. What did you do lo your shoulder?
19 A. Correcl. 10 A. )t was actually like Christmastime and they have {he
1 Q. Immediately before working for Grand Dimitre's, did you 1 big rolling racks for the clothes that would come out
12 work al Burlinglon? 12 of shipping and we were keeping those up front by the
13 MR, BARATTA: Thal's been answered, 13 cash register and as people were coming to put their
14 BY MR, STEINER: 14 lay-aways in, (hey would be bagged and the whole thing
15 Q. ¥'m just trying to figure out the lime line here. Were 15 would be put up on a rolling rack, Then it would be
16 you unemployed for a perlod of about three years then? 18 rolled back to the back of the store where we'd put it
17 A. No. tworked at Village Market, 17 in lay-away.
18 Q. Okay. . ig Alb of the hangers that we would use thal
19 A. {worked at Burlington Coatl Faclory, to Village Market, 19 would come out of receiving was like the plastic kind
20 to Grand Dimiire's. 5 20 with the metal hooks, so when you pushed them, they
21 Q. Okay. When did you leave Village Markel? 21 would glide easly down the rack and for whatover
22 A. Before | started working for Grand Dimilre's. 22 reason, the one lay-away that the cashier had did had
23 Q. So right around 20047 23 several plastic hooks on them. So as | putit up on
29 A. Yes. 24 the rack and we're tatking coats and jeans and, you
25 Q. When did you siart Village Markel? 25 know, this kind of thing in Ihe lay-sway, as | pushed

Page 23 Page 25

1 A. 2001 maybe after my unemployment was done. 1 it (hé plastic just stopped fast on the ro'd and it

2 Q. Okay. And what did you do for Village Markel? 2 just like put my shoulder out.

3 A. }was a cashier, stocker, swept the floor, lottery, 3 Q. Did you lreat for a perfod of ime?

4 stocked the liquor shelves, whatever was required. 4 A, 1did at Concentra,

5 Q. DId that job require heavy ifting? 5 Q. How long?

6 A, tdid, 6 A.  Approximalely six weeks maybe.

7 Q. Did you ever file a Workers' Compensation claim or ? Q. Waers you off work?

0 anything like that as a result of your employment 8 A.  No. |slill worked.

4 there? 9 MR. GABEL: Lst's go off the record.
10 A, No, sir 10 (Discussion off the record.)
i Q. Woere you ever injured on the job there? 11 MR, STEINER: We'll go bach on the record.
12 A. No, sir. 12 BY MR. STEINER: '
13 Q. What did you do for Burlington Coat Factory? 13 Q. So you mentioned that you treated for approximately six
14 A, 1was a customer service manager. 14 weeks and you didn't take off work, right?
15 Q. What kinds of things would you do there? 15 A. No. Iwas slill working, but | did every day fike even
16 A. 1 was responsible for lhe fron! end of the store, the 16 if it was my day off, | had to go to Burlington, punch
¥ cashiers, the money, laking care of lay-aways and 37 my time card, go 1o Concentra, then go back lo
190 pulling them upstairs, all of the paperwork from the 18 Burlington and punch my time card.
i3 cash registers. 19 Q. Did that event affect your back at all?
20 Q. Did that job require any heavy lifting? 20 A. No.
21 A, Rtdid. 2} Q. forgot to ask earlier, are you presenlly married?
22 Q. Did you ever file a Workers' Compensalion claim there? 22 A. No.
23 A, No. 23 Q. Earlier, you mentioned that you are currently taking
24 Q. Were you ever injured on the job there? 24 Norco. When was the first time you were prescribed
25 A, lwas. 25 Norco?
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‘Page 26 Page 28
3 A.  Seplember, i believe, of 2014, b} Q. Do you have any olher sources of income?
2 Q. Do you know who prescribed that? 2 A, No,
3 A. Dr. Wednesday Hall. 3 Q. Has that amount stayed the same since you slarled
9 Q. Does he continue to prescribe that? 1 recelving it in February of 20157
s A. She, and yes, she does. s A, The $734 started then. When lwas - got the Medicare
¢ Q. Where do you get your prescriplions refilled? 6 August of 2016, thal's when it went lo the 615 a month
? A.  Wherever | can get them, 7 because | have to pay for my Medicare.
8 Q. Can you give me a list of where you can gel them? e Q. 1seo. 1 know that you flled @ Workers' Compensation
9 A GVS is my main pharmacy. Norco is one of the hardest 3 tawsuit arlsing out of this incident. Have you ever
10 medications to get a hold of because Il's a narcolic, 10 filed for Workers' Compensation before?
11 so0 when 1 can't get it at CVS, | will make my way down 2 A. No.
1z the street to Walgreens and check there and If they 12 Q. I's my understanding that you redeemed fhat lawsult,
13 don't have it, 1 will move on to the next one until | 13 Is that right?
19 can fill my prescription. 14 A, Hdid,
15 Q. You meniiohed there might be a naxt one. What might 15 Q. Do you remember how much that was far?
16 that be? 18 A. The total amount or my amount?
17 A. I have gotien them at Kroger, CVS, Wal-Mart -- I'm 17 Q. Total amount,
10 sorry, never Wal-Mart, Walgreens, | don't believe 18 A. 65,000.
19 anywhere else, 13 Q. How much did you receive?
20 Q. Okay. Any other medications you're taking? 20 A, 28,578 1 believe.
21 A. Itake Gabapsentin, 21 Q. And that was for injurles arlsing out of the incident
22 Q. What's that for? 22 that we're here to talk aboul loday?
23 A. Nerves. 23 A, Cornact,
24 Q. Who prescribes thal? 24 Q. Have yau ever filed a lawsuit for any other injury?
25 A. Dr. Wednesday Hall. 25 A, No, sir.
Page 27 Page 29
1 Q. What do you mean by nerves? Does it help relax you or 1 Q. Have you ever been a party to any other lawsuit that we
2 what is that? 2 haven't discussed already?
3 A. No, no, it's nerves for my back. 3 A, No, sir.
1 Q. Nerve pain? 4 Q. Did you have health insurance at the time of this
5 A, Yes. s Incident?
5 Q. So that's just another pain medication? 6 A. No.
7 A. Yes. I'msorry. U Q. Have you ever had health insurance other than the
o Q. Thal's okay. 8 Medicare that we talked about?
9 A Andlalso take Clonidine. 9 A, Everorjust--
10 Q. What's that for? 10 Q. Yesh.
1n A. s actually a blood pressure medication, but | take 11 A.  When | was married to Timothy McMillan, 1 had Aelna
12 it for hot flashaes. ’ 12 through his employer. When | originally started with
12 Q. Who prescribes that? 13 Madicald, that was in ) want te say November,
24 A. Vena Panthanji. She's my primary care doclor. 14 approximately, of 2014. Then lhey gave me the Total
1% MR. GABEL: Can you spell that, please? 15 Health Care ke 30 days after that, so | had the
i MR. STEINER: Ihave the spelling in here 16 combination of Total Healih Care and Medicaid. Thon
i1 somewhere. II's in the interrogatories. 1 August of 2016 is when the Medicare starled, so now 1
i MR, GABEL: Thank you. I'l getit. 18 have Medicare willy Medicaid as a backup.
i9 MR. BARATTA: You can't speli that, Steve? 1y Q. May | ask why the Medicare slarted in August 20162
20 MR. GABEL: I'm good, but I'm not that good. 20 A. Because you have 1o wail | belleve il's 30 months or
21 BY MR. STEINER: 2 something fike thal. You have lo be on disability for
7 Q. How much are you presently receiving in Social Security 22 at least wo years and a couple of months and hen
23 Disability? 23 Medicare automatically starts. So mine automatically
“d A. My lolal payment is $734 a monih. | aclually receive 24 staried August st of 2016 and, you know, il was their
7% $615 a month. 2% doing, no! ming.
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1 Q. Isee. Okay. IUs perfectly okay if you don't know 1 A. Yes. We opened together.
2 this, but has any medical facility told you that you 2 Q. Was she already in the resiaurant at that ime?
3 owo any money to them as a result of the injurles that 3 A. Correct.
L] you sustained in this incident? 4 Q. When | say at that time, | mean at the time of your
5 A. towe them nothing. 5 fall.
6 MR. BARATTA: Did you understand his 6 A, Yes,
? quesiion? Do you have any patient batances with any 1 Q. Are you aware of any wilnesses lo the actual fall?
8 doctors? 1 think that's what he's asking. 8 A. No.
] THE WITNESS: Nothing. When tho redemption b4 Q. Did you see the snow coming into the parking lot -
10 was done through Workmen's Comp, they clatmed ail of 10 A. Yes.
11 the debt that was associated and sinca then, I've had 11 Q. --on the - let me just finish the question. Did you
12 full coverags, so F've had no bills. 12 see the snow coming inlo he parking lot?
13 BY MR. STEINER: 13 A, Yes.
1 Q. Are you aware of a Workers' Compensafion lien that's 14 Q. Did you know it might be slippery In the parking lot?
15 been filad in this lawsuit? If you don't know, that's 15 A. Yes.
16 okay. 16 Q. Atlhe time of the incident, did you own a celt phone?
17 A. | believe not, but anything Is possible. 11 A. Yes.
14 Q. Okay. Let's just starl generaily, how did the incldent 18 Q. Who was the carrier?
19 happen? 19 A. lknowwhoitis, |can'l think of the name.
20 A, lwas scheduled fo worlk at 8:00 a.m. on the 21st of 20 Q. Sprint? Verizon? T-Mobile? AT&T?
23 February. It was a Friday and § got there 21 A. Nope. Brain freeze. IUs the cheap one.
22 approximately 5:60, parked my vehicle, went to walk 22 MR. BARATTA: | don'l know.
23 into the door and maybs three steps and | fell siraight 23 THE WITNESS: | don't know.
24 hack. 24 BY MR, STEINER:
25 Q. So you were coming from your Pinewood Street home 25 Q. That's fine. Did you call anyone before you got out of
Page 31 Page 33
1 address? 2 your car on your cell phone? g
A, Correct. 2 A. No. O
3 Q. Then you were heading to Grand Dimllre's which | 3 Q. Did you call anyone on your cefl phone after you feli? [Tj
4 believa Is located on Gratiot Road in Easlpointe, 4 A, Yes.
s right? 5 Q. Who did you call? a
é A. Correct, 6 A. Therestaurant. tj
7 Q. s lhis the usual lime that you would go to work? 7 Q. The owner? o
8 A. Thatwas my usual lime Monday, Thursday, Friday. 8 A. No, the restaurant phone. A
9 Q. What other days of the week did you work? 9 Q. Okay. And who answered? Was it Debra that answered? . g
10 A. 1 worked Tuesday 9:30 lo 2:00 and | worked Saturday 10 A. Yes.
n 8:00 a.m. untit 2:00 and my days off were Wednesday and 1 Q. Now, where in the actual parking lot did you fali? You 8
1z Sunday. 12 mentioned you were aboul three steps from your vehicle. . ;)>
13 Q. Do you remember what day of the week this incident 13 Are-you able to say -
11 occurred? 1 A. }was in the rear of the building in the parking area. ;1
15 A, Friday. . 15 Q. How closa to the back door was that? E;
16 Q. Were Ihere other cars in the parking lot at the lime of 16 A, would haveto approximate 75 yards, 70 maybe. b
1 the incident? 1 Q. Gould you have parked closer 1o lhe buitding? o
10 A One. 1 MR. BAKATTA: Hold on a second. I'm nol sure -t
19 Q. Do you know whose car thal was? 39 thal you understoad his question. He was asking you, ! ~
20 A. Debra Buck’s. 20 think, how far your car was parked from the door thal O—\
2 Q. Did you say Debra? 21 you were going into. Ej
22 A, Yes. 22 )s that correct? And if il's nol -- L))
3 Q. Whal does she do? 23 MR. STEINER: Yeah, (hat's generally -- yes. (@)Y
24 A. She's a server. 24 THE WITNESS: Yes, it was about 70 yards from law]
25 Q. Did she open thal day? 25 1y vehicle lo the back door. z
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1 MR, BARATTA: Okay. L Q. You mentioned it looked like the parking lot had been
2 BY MR. STEINER: 2 plowed over. Had there been a plow through there if
3 Q. And you fell approximately three feet from your car? 3 you know?
9 A, Yes. 4 A. No. You asked me if 1 seen snow and | said that there
5 Q. Could you have parked closer to the door? 5 was no snow, excepl flat where it had been plowed.
6 A. No. 6 There was no snow on lop,
? Q. And why not? ? Q. }guess I'm alitile confused. There was no snow on
Ll A. Because the parking area was all pited up wilh snow. 8 top of where?
9 That was the first avaitable full parking spot. 9 A. twas solld. There was no soft stuff. It was solid
10 Q. How much snow on the ground was there? 10 block. It was just one big block of ice and ground
11 A.  Approximately six inches, but It was packed snow. it 1 trodden -- IV's hard to describe,
1z wasn't sofl snow. 12 MR. BARATTA: Her answer was that the whole
13 Q. Soil's fair to say that you fell closer to your car 13 Tot was a sheet of white ice. Her additiona) answer
14 than the door that you were golng into? 14 was there was no fluffy snow, 1 think she also
15 A. Correct. 15 described the lot as being trodden. 1want 1o say
16 Q. Was Debra the only one scheduled to arrive at about 16 another word may be packed if that’s correct.
17 that ime? t THE WITNESS: Packed.
18 A. No. There was a cook, also. 18 MR, BARATTA: But | don't want to testify for
19 Q. And he just hadn'l arrived yet? 19 my client.
20 A. ihave noidea. He parks in-he front of the building 20 THE WITNESS: Packed would bs a perfect
21 because {hat's where his keyis. 21 interpretalion.
22 Q. Okay. What's the cook's name? 22 BY MR. STEINER:
23 A. Robert Spear. 23 Q. Aliright. Did -~
24 Q. Do you know if he was In the building? 24 MR, BARATTA: Is trodden the word thal you
25 A. | didn't know who was in the building. |jus!t seen 25 used?
Page 35 Page 37
1 Debra's car. 1 MR, STEINER: | heard flaltened lo ihe
2 Q. But do you know now if he was in the building? 2 ground.
3 A. When I got inside the bullding, yes, he was. 3 THE WITNESS: Yes.
4 Q. Where werae you looking when you fell? 4 BY MR. STEINER:
S A. Onthe ground, 5 Q. Do you know what caused thal to flatten?
6 Q. Could you see the ice? 6 MR. BARATI'A: Pm going to object based on
7 A. Yes, ? foundation and speculation,
8 Q. Could you see pavement? 8 You can answer to the extent that you know.
2 A. No. 9 MIR. GABEL: Join. Go ahaad.
10 Q. How much ice would you say you were able lo see? 10 MR, BARATTA: Do you know -- do you remember
11 A. The whole parking lot. n his question?
12 Q. Whalt did it look like? 12 THE WITNESS: Yes.
13 A. A sheet of while ice. 13 MR. BARATTA; All right,
24 Q. Was the snow on top of thal? 14 BY MR. STEINER:
15 A. Hwas trodden. It was flallened o the ground. There 15 Q. What caused the snow to flalten to the ground if you
16 was no fluffy snow, no. 6 know?
17 Q. Do you know what caused it to flallen? v MR. GABEL: Same objection. Go ahead.
18 A. itbeing plowed over after it snowed. 18 THE WITNESS: You guys are confusing me.
19 Q. Soit looked like a truck had been through there 39 MR, BARATTA: Don't pay attention to our
20 already? 20 objections. Unless 1 instruct you not 1o answer a
21 MR. GABEL: Objecl to the form and 2} question, then don't answer it, but Mr. Gabel will
22 foundation. She didn'l even $ay whether one -- but you 22 object sometines. Sometimes 1t object.
23 can answer whal you saw, what you observed. 23 THE WITNESS: Okay. Here's (he silualion.
24 THE WITNESS: Whal was the question again? 24 il had been snowing for over a month. Every time it
25 BY MR. STEINER: ?5 snowed, a snowplow would come and plow the area for
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3 everybody 1o walk, The next day, a snowplow would come 1 Q. Do you know If salt is kept on the premises?
2 if it had snowed and plow the area for everybody 1o 2 A. Yes.
R walk. 3 Q. Do you know who buys it?
1 In addilion to that, vehicles would be 1 A. The owners, Tom and Jamal Chakani,
& driving through this area for several reasons, One, It s Q. Do you know who applies it?
6 was our parking area to park, so that's where we 6 A. The purpose of the salt at the building was for the
7 parked; two, it was the alley for the plaza, so trucks 7 customer sidewalks in the front of the bullding and the
v and defivery people would be going through the alley to e side of the building.
9 defiver to the plaza. It was a solid sheet of white, 9 Q. But they would apply the sal, the owners?
10 Whether it be packed snow or ice | hava no idea. 0 A, For ihe sidewalk.
i1 BY MR, STEINER: 1 Q. In your experlence; was the Grand Dimitre's parking lot
12 Q. So did il ook like vehicles had driven through the 12 gonerally used for Grand Dimilre's employees and
13 parking Jot? 13 cuslomers?
14 A. Yes. 14 MR, BARATTA: Which lot? Object. Vague.
15 Q. Diditiook like Ihe parking lot had been plowed? 15 Which tol?
16 A. Previous -- 16 BY MR, STEINER:
17 MR. GABEL: Asked and answered. You may go 17 Q. The parking lot that you parked in.
19 ahead, 18 A.  Woe werae required lo park in the back of the building.
19 THE WITNESS: Previously, yes. 13 The employees parked in the back of th building.
20 BY MR, STEINER: 20 Q, s ihat generally what that parking lot is used for?
2} Q. Do you know about how much snow or fce was on the 21 MR. BARATTA: Objection; foundation.
22 surface of the parking tot in inches or centimeters? 22 You can answer if you know.
23 MR. BARATTA: Ara you asking her iho depth of 23 THE WITNESS: That is where the employees
24 the snow and/or ice? 24 parked. Some customers would park there, but the
25 MR. STEINER: Correct, on the surface itself. 25 majorily of the cars back there were employees.
Page 39 Page 41
1 MR. BARATTA: That she was walking on the 1 BY MR, STEINER: g
2 morning of the incident? 2 Q. Do you know If that parking lot was used by any other (")
3 MR. STEINER: Right, 3 business or anylhing ke that? txi
4 THE WITNESS: Approximalely six inches, Ll MR. BARATTA: Foundalion, 2
5 BY MR, STEINER; S MR, STEINER: |asked if she knew. T
3 Q. When you arrived at Grand Dimitre's before this 6 THE WITNESS: That parlicuiar area, no. That U
? incident, had you ever had snow or lce in the parking 7 area is for Grand Dimitre's. o
8 lot before? 8 BY MR STEINER: : L
9 A. Yes. 9 Q. Okay. Grand Dimilre's has a dumpster, right? z
10 MR. BARATTA: Alwhat time? 10 A. Yes. O
11 MR. STEINER: Pm just asking before this 13X Q. s itin the back of the building? O
12 incident, ) 12 A, Yes. :D
13 MR. BARATTA: Any specific ime frame? 13 Q. !sitin thal parking lot where you were walking?
14 MR. STEINER: No specific time. 4 A. No ﬁ
15 MR. BARATTA: In lhe 10 years that she worked 15 Q. Youmenlioned you got lo the restaurant at 5 ’
16 there? 16 approximately 5:50, right? D
1} MR. STEINER: Right. 17 A. Correct. fen)
18 MR. BARATTA: Okay. Go ahead. 1 Q. Wasitlight out? :
19 THE WITNESS: Yes. 39 A. ltwas dark.
20 BY MR. STEINER: 20 Q. Are lhere lights on the premises? O-\
23 Q. In those situations, did you ever report that to 21 A. The side of the premises, yes. The front, I have no (,i.J
22 anyone? 22 idea. W
23 A. Reporl whal, sir? 23 Q. What ahoul the back? (@)
24 Q. That Ihere was snow or ice in the parking lot. 24 A. The back lighting was -- they had a night light ever g w]
29 A. No. 25 the back door. Z
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1 Q. Nonetheless, you were siill able lo see the snow and 1 MR. BARATTA: Mr. Gabel wanls a good peek.

2 ice, right? 2 MR. GABEL: Thank you very much,

3 A, Well, if you walk into your bathroom and you have a 3 THE WITNESS: Il just stand. Go ahead.

4 night tight, that is how bright {hat fight was. 1t 4 You can still ask me questions.

5 just did the door. It didn't come outinto the parking 5 MR, GABEL: Chris, would youmind if  gota

$ lot. 9 picture of that?

7 Q. Isee. Bulagain, nonetheléss, you were still able to 1 MR. BARATTA: Her shoes?

8 see the lee, right? B MR, GABEL: Yeah.

9 A. Yes, 9 MR. BARATTA: Not at all. While you guys are
10 Q. Do you have any personal knowledge how long the snow 10 snapping pholographs, 'm going to get a quick refill
u and ice had been there on the day of the incident? 1n on some coffee. ’

12 A. It had been accumulating every day for two months, 12 (Short recess.)
13 Q. But what about on the parking lot surface itself? You 13 BY MR, STEINER:
14 did mention that (rucks would come by, right? 14 Q. Atthe time of the incident, were you holding anything?
s A. Yes. 15 A. My purse.
16 Q. And plow the snow, right? 16 Q. Anything else?
17 A Yes. 17 A. lactually brought hat, 100, just s0 you could see.
18 Q. So at jeastto some extent, it didn't all accumulaie 10 No, just my purse.
18 over two months, right? 19 Q. Do you wear conlacts or glasses or anything?
20 A, Yes,ildid. 20 A. Nope.
21 Q. Sono one had been there in tha iwo months prior? 21 Q. 1want to say that | saw some medical records that
22 A, No, overy day or whenever it snowed, a plow would come - 22 indicated that you had some sor! of glaucoma or
23 and plow the new snow. Did wa ever see cement? No. 23 cataracls or something.
24 Q. Okay. Do you have any idea the last time a {ruck came 24 A. Calaracts.
25 by? 25 Q. Did you have surgery?
Page 43 Page 45

1 A. Probably Thursday. ? A. Tve had two surgeries, one for each eye.

2 Q. So the nighl bafore? 2 Q, When was that?

3 MR. BARATTA; Do you know? 3 A.  Myfirst one ! belleve was 2009 § think.

4 THE WITNESS: Absolutely not. } couldn't 4 Q. When was your second one?

5 tell you specifically when the last ime a truck was 5 A. The second one was December 2015.

€ there. 1t's an alley. € Q. DId you have any irouble seeing after either one of

7 MR, BARATTA; Toll Mr. Steiner you don't 7 those surgeries?

a know. 8 A. No,

k] MR. STEINER: Well, 1 think she already 9 Q. Did those surgeries correct your vision?

10 answered the quastion. 10 A. Yes.

11 BY MR, STEINER: 1n Q. Why did you have the second surgery in 2015, just.the
12 Q. What lype of shoes were you wearlng on the date of the 12 other eye? '

13 Incident? 13 A. Yes, it was the other eye. The first surgery was my
11 A, Its funny you should ask. Here they are. Il even ig left. The second surgery was my right.

1 show them to you because | have to get up anyway. 15 Q. Did you have trouble with your right eye leading inlo
16 Thesa were the shoes that | was wearing. 16 20167

1?7 MIz. BARATTA: You answered in the 13 A. No.

1a interrogatories, Ms. Livings, they were Skechers, they L Q. Aliright. | think earlier, you mentioned that you

19 were a month old at the time of the incident? it fell straight back; is that right?

20 THE WITNESS: These are them, yes. 20 A. Correcl.

21 MR. STEINER: Lel the record reflect the 23 Q. Do you know on what body part you landed on?

2z witness has shown me her black Skechers thal have 22 A. Like lower back.

23 rubber soles. They look like - 23 Q. And | know you mentioned that you injured your lower
24 MR. GABEL: Fm sorry. If you'd just stand ¢ back as a result of this incident. Anything else?

25 still for a moment. i A. tdont undersland lhe question.
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1 Q. Did you injure anything else besides your lower back? 1 me what was going on and | told him thal | had fallen
2 A. No. Imean}was sore. My arm hil, that kind of 2 on my way into work that morning in the back lot.
3 ihing, but nothing permanent. 3 Q. Do you know Il Mr, Chakani did anylhing after you lold
4 Q. So the only injury that you relale to this incident is 4 him?
5 with regard to your Jower back at least for purposes of ] A. Hedid.
6 this lawsuit, right? 6 Q. What did he do?
7 A, Correct, 7 A. He went out the back door, took anice pick, shovel
8 Q. How long were you on the ground following this B type thing and went lo where the drain was in the back
9 incident? 9 parking lot and started lo try to break up the packed
10 A, Fiva seconds. 10 driving area.
11 Q. And then how did you get to the restaurant? 3 Q. Did you slip near the drain?
12 A. Hired to stand up and was slipping everywhere, 50 | 12 A. 1don't know. | couldn't see the drain,
13 got down on my hands and knees and crawled across the 13 Q. Did he clear the entire back lot?
it parking area. | iried to get o the back door. | 14 A. Did he?
18 could not, so | ended up walking the snow drifl, plowed 15 Q. Correct,
16 area, whataver you want {o call it to walk around the 16 A. No.
17 bullding. . 17 Q. Just near the drain?
10 | calied 1o the restaurant when i got to the 10 A. Correcl.
is front door where Debra Buck answered. She opened up 19 Q. Whydld he do it at that location versus anolher
20 the front door for me. 1 went inside. }was soaking 20 location?
21 wel. |thenwent home, changed my clothes and came 21 MR. BARATTA: Object {o foundation.
22 back to work, 22 THE WITNESS: You'd have to ask him. 1dont
23 Q. Did you work that day then? 23 know.
22 A, ldid. 24 BY MR. STEINER:
25 Q, Did you tell anyone else about the incident besides 25 Q. Had he ever done thal in the past If you know?
Page 47 Page 49
3 Debra Buck?' 1 A, 1don't know.
2 A. M. Spear, Maria lsaac at 9:00 a.m, when she came to 2 Q. You certainly naver told him to do in it in the past
3 work, my boss, Tom Chakani. 3 though, right?
4 Q. Anyone else? 1 A. No.
s A. My customers. | mean, you know, there was no other 5 Q. Do you beligve it was his responsibifity to do that?
6 employees. 6 MR. BARATTA: To do what?
7 Q  Youmentioned Mr. Spear was the cook, right? 7 MR, STEINER: Break off the ice like he did.
8 A, Correct, ° THE WITNESS: No.
¢ Q. Who was Maria Isaac? k4 MR. BARATTA: ' object to form;
10 A. She was another server. 10 foundation; also calls for a legal conclusfon.
11 Q@ And then Tom Chakani is one of the owners at Grand 11 To the exlent you can answer, please go
12 Dimitre's; is thal right? 12 ahead.
13 A, Correct. 13 THE WITNESS: No, ) don't believe il was his
29 Q, Did you -- strike that. 14 responsibility to do that,
n Did you telt ali of these people the same 15 BY MR, STEINER:
16 story of bow it happened? 16 Q. Do you have any idea if he told anyone else about this
17 A, Yes. £7 incldent?
18 Q. And is it generally what we said just moments ago al 19 A. I don't know.
19 this deposition? ' 19 Q. Allsight. So after you changed and came back to work,
20 A Yes. 20 were you able lo generally do your everyday duties?
2 Q. You didn't tell them anything else? 21 A. Yes.
22 A. Nope. 22 Q. Did you complete your shifl?
23 Q. What did you lalk to your boss, Tom Chakani, about? 23 A, tdid,
24 A. ibelieve somebody else had told him in the back when 24 Q. Where did you go afler?
25 he came in the back door, so he came up to me and asked 25 A, Home,
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1 Q. What did you do? 1 well.
2 A. tlook some Motrin and laid down. 2 A, thurt, On a'scalo of one lo 10, probably five. |
3 Q. Eventually, did you go seek medical attention? 3 completed my shift. 1did my job because thal's the
4 A, Hdid, 4 kind of amployee ! am. | want home, look two Moldn
] Q. Where was thal? 5 and 1 laid down. As the evening progressed, il got
6 A. Concentra. 4 worse. | was unable 1o sleep all night.
1 Q. Which one is thal? 7 The following day, | went to work because |
3 A, 14 and Groesbeck in Fraser. - o was scheduled to. When my boss came in, ) told him, "
9 Q. What did you tell them? 9 don't know what's going on, but ! have been in pzﬂn all
10 A. That I fell at work. o night. I need to go sea a doctor.” He told me o go
1 Q. Was that the following day? 11 to Concenlra, which is what 1 did.
12 A. Yes. 12 Q. Okay. So lhis incident happened on February 21st,
13 Q. Do you know what time you went there? 13 2014, Do you know if it snowed on the night prior?
14 A’ Approximately 1:00 o'clock, 1:30. 14 A. Ihavenoidea. |don'tremember.
15 Q. Were you scheduled to work on thal Saturday? 15 Q. Do you know if it snowed coming Into work that morning?
16 A, lwas. 16 A.  donlremember. No, | don't believe it was snowing
17 Q. Did you gall In? 17 that moming.
18 A, No, I worked. 18 Q. Do you have any idea ihe last time It snowed before
19 Q. You worked lhat Saturday, teo? 19 this incident?
20 A, 1did. 20 A, It was snowing every day, Mr. Steiner. It was
21 Q. Did you report this incident to anyone else? 21 February.
22 A. Anyone else being who? 22 Q. Wel, you just told me you didn't know if it was
23 Q. Anyone else we haven't talked about or -- we haven't 23 snowing lhe day before or if it was snowing that
29 talked about? 23 moining o -
25 MR. BARATTA; Object to form. 26 A, lhave no idea honoslly.
Page 51 Page 53
1 THE WITNESS: ) mean | told my son and his 1 Q. Before this lawsuit began, did );ou know who Jim Sage Q
2 wife, They came in for breakfast on lhe Friday 2 was? @)
3 morning, "Mom, what's wrang with you?" "} fell this 3 A, Yes. tri
9 moming.” 1 told my customers. 1 mean I'm a very 3 Q. How did you know his name? ~
5 efficient waitress and when I'm only moving at 80 5 A. lactually became ecquainted with Mr. Sage when | é
6 percent, people ask, "Oh, what's wrong?" "Oh, fell 6 worked at Dimilre's located on 11 Mile and Gratiot in U
7 this morning. My back is kind of hurting." So of ? Roseville, § actually worked for Jim Sage for o
0 course | spoke to other people. 0 approximately four days and at Grand Dimitre’s, Jim A
8 Q. Sowould you say at least following the incident, you 9 Sage was the landlord, so he called oflen and slopped z
10 were al about 80 percent at least for that -- 10 by a lot. )
1 A. Following the incident, my pride was hurt more than 31 Q. How often would you say he called? 8
12 myself. 12 A. Oh, | don't know. When he necded lo call aboul K
13 Q. So your injuries really didn't develop for some périod 13 something. >
14 of ima, at least the extent of them? 14 Q. Did he ever call you direclly? Q’
13 MR. BARATTA: 'm going to object based on 15 A. No. S
16 foundation. She's not a doclor. 36 Q. Did you ever speak with him direclly? Q
17 MR. STEINER: ! know, but she kiows what she 17 A. Of course. | would have lo answer the phone. ()
ig felt. i Q. And he would just ask for the owner or something like :
13 MR. BARATTA: If you can answer as to the 19 that?
20 progression of your injuries, whether or not your body 20 A, VYes. O\
21 was in shock, anything fike that, then provide Mr. 21 Q. Do you know what he called aboul? S
22 Steiner with an answer. If you con't, then tell him 22 A. Ihave noidea He was the landlord. He would calt U1
23 you don't know. 23 about whalever he wants. (@)Y
20 BY MR. STEINER: 24 Q. Are you aware of any Sage Investment Group employee law}
25 Q. You can also tefl me the extent of your pain level as 25 being on the premises? z
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Page 54

MR. BARATTA: Object to form, Atwhat time?

Page 56

Q. Butwhat about a Sago Investment Group employee other

2 MR, STEINER; Jusl in general before the 2 ihan Mr. Spear?
3 Incident. . 3 A. tdon't even know who works for Sage Invesiment, so no.
9 THE WITNESS: Before the incident? Mr, Spear 4 Q. Okay. Do you have any idea If Sage Invesimenl Group
5 used to work for Mr. Sage, > knew the condilion of the premises on the date of the
6 BY MR STEINER: 6 incident?
? Q. Well, its my understanding Mr, Spear was a cook, 7 A. Yot would have to ask them. | don't know.
8 right? 8 Q. Are you aware of whether Sage would use tho parking lot
9 A, Yes. 2 for any purposse other than for Grand Dimitre's
1o Q. S0 he was a Grand Dimilre's employee, right? 10 business?
i A Yes. 1 MR, BARATTA: Object fo foundation,
12 Q. Are you aware of any Sage Invesiment Group employee as 12 MR, STEINER: 1asked If she was aware.
13 an employes for Sags Investment Group being on the 13 THE WITNESS: i would assume that Sage
14 prernises? 14 Invesiments allows all of their tenants that are
15 MR, BARATTA; Object to form and foundation. 15 located in that plaza to use the parking lot,
16 You can answer if you know. 16 BY MR, STEINER:
17 THE WITNESS: Like | said, Mr. Spear worked 17 Q. Earlier, you mentioned the parking lot was generally
18 as a cook for Mr. Sage, also. ) 19 used by the customers and employees of Grand Dimilre's,
19 BY MR, STEINER: 19 right?
20 Q. Bulln the capacity as an employee for Sage Invesiment 20 A. Yes, sir.
21 Group, are you awara of an employee being on the 21 Q. Were you familiar with T&J before this incident?
22 premises? 22 A tam.
23 MR, BARATTA: Sams objections, 23 Q. Do you have any idea hiow often they were on the
24 THE WITNESS: | donl undersiand the question 24 premises? If you don’t know, that's fine.
25 and he's -~ 25 A. Dependson--
Page 55 Page 57
b MR. BARATTA: If you don't understand the 2 MR. BARATTA: Object to form. Go ahead.
2 question, you let Mr. Steiner know. if you don't know 2 MR. GABEL: If she knows., Go ahead.
3 who was working for Sage’s Investment Company at the 3 THE WITNESS: Dopends on what time of year.
4 time, you lst bim know that. 4 During the summer, they would come and mow the lawns
5 THE WITNESS: But he asked and 1 answered. s and do the edging for the froni curbing around the
6 MR. STEINER; | understand. 6 property. During the winter, | mean they came when it
7 MR, BARATTA: Talk to Mr. Stelner right now. 7 was necessary to plow.
8 I've stated my abjection. I you don't know, you don't 9 BY MR. STEINER:
s know. 2 Q. Butil's fair to say you certainly did not see them
10 BY MR. STEINER: 10 every lime they came on the premises, right?
1 Q. Let me see if | can rephrase this, Did you ever see 1 A.  Not every time, no.
12 any employee from Sage Investment Group in their 1z Q. Do you know lf Grand Dimitre’s would call them?
13 capacily as an employes for Sage Investment Group be on 13 A. 1 dont believe so.
14 the premises at Grand Dimitre's? ¥ Q. Do you know if the owner knew anyone a1 T&J, of Grand
15 MR. BARATTA: Object to form and foundation. 15 Dimitre’s?
16 THE WITNESS: I'm going 1o say } don't know. 16 A.  Which owner?
17 BY MR, STEINER; ¥ Q. The owner of Grand Dimilre's.
19 Q. Did you see an employee other than Mr. Spear -- 8 A. 1don't believe so.
13 A. Ever? 19 MR. BARATTA: Ms. Livings testilied there
20 Q. Let me finish the question. Did you ever sce a Sage 20 were lwo owners for the last decade, 10 years or a
21 Invesiment Group employee on the premises al Grand 21 couple years she worked there, so which owner?
22 Dimitre's other than Mr. Spear? 22 MR. STEINER: Eilher owner.
23 A. }have seen whoever maintains the property. 23 THE WITNESS: Peisonally, no, they did not
29 Q. Andwho Is Ihat if you know? 29 know lhose people.
45 A, T&J Landscaping. 2% BY MR. STEINER:

11
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1 Q. When you had a workplace safety concern, did you 1 A.  I'm trying lo think what his name was. He was out of
2 generally reporl that to Grand Dimilre's? 2 St, John. 1don't remember his name.
3 A, Yes. 3 MR, BARATTA: Pappas?
" Q. In the 24 hours prior lo the incident, did you consume 4 THE WITNESS: No, John somebody. 1 don't
5 any alcohol? 5 remember his hame.
6 A, No. € BY MR, STEINER:
7 Q. What about drugs, either medications or illicit drugs? 7 Q. Okay. What led you to treat with -- star! trealing
8 A. None. 8 with a primary care physician in January 2015?
9 Q. How soon afier the incident did you contacl a lawyer? 9 A. | got medical insurance.
1o A, Augusi of 2014, 10 Q. Now, Mendelson Kornblum, it's my understanding that
1n Q. Okay, Now, your altorney and you provided us with some 11 that's the office that handled somse of your surgery,
12 information in this case, actually a lot of information 1z Tight’?
13 and | just want to verify that | have all of the 13 A. They handled ali of my surgeries.
14 medical providers that you've treated with as a result 34 Q. Had you ever irealed with Mendelson Kornblum before
15 of this Incident. Sa F'm handing you a copy of what Is 15 this Incidenl?
16 titled Plaintiff's Answers to Defendant T&J 16 A, No.
17 Landscaping's Interrogatories, I'm using these simply 17 Q. Did anyone refer you 1o Mendelson Komblum?
19 because they're more recent than the interrogatory 18 A, Yes,
19 answers that | have for Sage Investmant Group. 19 Q. Who was that?
20 'm refersing to Interrogatory Number 17. 20 A. Aclually, Iran into a customer at -- from whom } had
21 Now, if yout could, just take a quick look through these 21 waited on in Meljer and she asked me where | had been.
22 and §f you want to look through the whole document, 22 11o)d her that | fell and she said, "Oh, you need (o
23 that's fine with me, just o verify that it Jooks 23 call my guy,” and she gave me his card,
28 familiar to you, but I'm asking specifically to look at 29 Q. When did you flrst start treating with Mendslson
25 17 and verify thal those are ihe treaters that you 25 Kornblum?
Page 59 Page 61
1 treated with as a result of injuries you sustained as a 1 A, August| belleve i was, my first appolntment, of 2014.
2 result of this fall, 2 Q. Do yau know who paid to have you see them?
3 A. ldon't believe | ever went to St, John Morass. 3 A, Inilially, my Workmen's Comp paople had told me thal
4 Q. Okay. : K they would pay for his consult, but would not pay for
5 A. That looks like iI's about it, 5 nothing else,
6 Q. Okay. I'm Just going lo ask you some questions about ¢ Q. Butil's your understanding eventually all of it was
7 some of these providers. Earlier, you mentioned your 7 pald through your redemption?
4 primary care physician and I'm not even going I iry to 0 A. Yes, after | sued them.
S say it, s0 I'm just going to say Dr. P. s that okay? 9 Q. You're still currenlly reating with them, right?
10 A. That's fine. 10 A, Yes,
11 Q. When was the first ime you (reated with Dr. P? 11 Q. When was the last time you saw lhem?
12 MR. BARATTA: Object to the form. 12 A, January.
13 THE WITNESS: January of 2015 | believe. 13 Q. This year?
14 BY MR. STEINER: 1 A, Yes, 1seen him in January and | seen my pain
15 Q. Do you still currenily treat with her? 15 management doctor, Dr. Hall, in February.
16 A. ldo. 16 Q. Whal day in February?
17 Q. Who was your primary care physician before that? b A. The 6th, I believe.
18 A. 1did not have one. 10 Q. o yau have any appointments 10 see them in the future?
19 Q. Did you have a primary care physician at all hefore 19 A. Yes.
20 her? 20 Q. Do you know when lhoss are?
21 A. | did during my marriage with Mr. McMillon. 21 A. lcan lell you, March 30ih for Dr. Kornbtun and Or.
22 Q. Who was that if you remember? 22 Hall, 1 am duo lo sce her on March 10ih.
23 A.  Actually, Il take thal back. It wasn't a primary 23 Q. Okay. Oakland Imaging Diagnostic Cenler, did they just
24 care doclor. It was an OB/GYN daclor. 24 do an MRI or something like thal?
25 Q. Who was that? 25 A. Yes.
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1 Q. Do you know when that was? 1 therapy?
2 A, April sometime of 2014, 2 A.  Mendelson Komblum Physical Therapy.
3 Q. The Concenlra in Fraser you mentioned you went to a 3 Q. Okay. So they handle it all in-house?
9 couple days alter the accident or the day after the 4 A, Yes.
5 accident, right? 5 Q. St John Macomb, Is lhat where your surgery ocouried?
4 A, Correcl. 6 A, My surgeries, yes.
2 Q. How long did you see them? 1 MR, BARATTA: 1don't know if you're aware,
8 A. 1want to say three weeks. & Mr. Steiner. ! thought | mentioned that she had a
] Q. Did anyonhe refer you lo them? 9 recent fusion.
10 A. My boss told me to go there. 10 MR. STEINER: | think you mentioned that,
13 Q. What about the Concentra in Warren? 11 yeah. That sounds familiar.
1z A. lhave noidea. I've never been thera. ¥m sorry. 12 MR. BARATTA: That's why she's not in PT.
13 The Warren location Is Dr. Belfi. Ha's the Concenlra 13 BY MR, STEINER:
14 specialist thal | was sent to from the 14 Mile 14 Q. Okay. Let's talk about those surgeries. The first
15 location, 15 one, who performed the first one?
16 Q. And would that tima be in the three-week perlod that 16 A, Martin Kornblum.
17 you treated with Concentra? 17 Q. Did he perform the second one, too?
18 A, No. 18 A. Yes, hedid.
19 Q. How long did you treal with the Warren one? 19 Q, When did the first one occur?
20 A, From, | don'l know, the first week of March maybs, 20 A. He also did a third one.
21 second week. 1t was Hke second week of March and | 21 Q. Okay.
22 stayed with them until | went to go see Dr. Kornblum in 22 A. The first one was April 29th, 2015.
23 August. 23 Q. So you mentioned you started seeing him in August 2014.
24 Q. Since going to see Dr. Kornblum in August, did you see 24 What did he do in between August 2014 and April 20157
25 any other physician other than Dr. Kornblum's office? 25 M. BARATTA: What did who do?
Page 63 Page 65
1 A. Between Concentra and Dr. Kornblum? No, | don't 1 BY MR. STEINER:
2 believe so. 2z Q. The doctor and you.
3 Q. What about after you first saw Dr. Komblum’s offica, 3 MR, BARATTA: In reference to treatment for
4 did you ever see another physiclan? 4 her? )
5 A, Ive actually seen soveral, They were like things 5 MR. STEINER: Right.
6 that -~ € THE WITNESS: Not much. | would go see him
? Q. Through lhe Insurance company? ? every couple of monihs. 1was seeing Dr. Rali-every
L] A.  Yes, the insurance, IMEs or whatever they were. 8 month for pain management.
2 Q. Right. Olher than those, did you go visit any other 9 BY MR. STEINER:
10 physician? 10 Q. What did Dr. Hall do for you in lhase couple months,
iR A No. 1 every couple months?
12 Q. Pure Heallhy Back, when did you first stant treatment 12 A. | see her every month. She's pain managemenl. Thal's
13 there? 13 where | have to gel my pain medicalion from.
12 A. That was through Concentra. 19 Q. So she would just prescribe you pain pills like Norco?
15 Q. So behween the time of the incident and seeing Dr. 15 A. Yes.
16 Kornblum, you treated al Pure Healthy Back? 16 Q. And the other ones that we talked about earlier?
17 A. Yes, and al Flex Therapy or whataver that place was. 17 A. Yes, the Gabapentin.
1 Q. Okay. Do you still do physical therapy lhrough or. 18 Q. Did she do anything else?
1% Kornblum? 12 A.  No, that's all. She's a pain doclor. Actually, Il
20 A, No. 20 take that back. She did. She gave me injections. |
23 Q. So since you starled seeing Dr. Kornblum, he hasn't had 23 did have injections. The steroid whalever kind of
22 you do any physical therapy? 22 injections, | had three of those wilh Dr. Hall.
23 A, Oh, no, I've had physical therapy. I'm just not doing 23 Q. Do you know when those occurred?
24 any right now. 24 A. 1don't remember. [t was last year.
2 Q. Okay. Who did Dr. Kornblum refer you to for physical 25 Q. Was it belore or -
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1 A, 1t was after my second surgery. 1 a couple days, went back for a couple of days, so }
2 Q. Do you know what Dr. Kornblum did in your first 2 belleva it was like two weeks afler.
3 surgery? 3 Q. And how many appointments have you had with Dr.
1 A. My first surgery, he went through my back and it was 9 Kormblum since that second surgery?
5 supposed to be a couple of pins and that kind of thing. 5 A, Approximately 10,
6 When he got in there, it was not quite as he € Q. s itlike once every couple months or something like
7 anticipated and ¥ ended up getling a couple of litanium 1 that?
e rods or whatever put in there. 8 A. Yes. Somelimes him, sometimes his PA, 1 don't always
9 Q. Do you havs any idea if those rods wilt need o be 2 see him.
10 removed at some point? 10 Q. And then did he schedule you for physical therapy at
1 MR. BARATTA: Objection; foundation. 1 that time?
12 THE WITNESS: Theyli never be removed. 12 A. My physlcal therapy was six months after my second
13 BY MR. STEINER! 13 surgery is when | starled.
14 Q. Did you get a second opinion before going through wilh 34 Q. How long were you in physical therapy for?
15 {hat surgery? 15 A. Pwant to say like lwo months,
16 A, No. 16 Q. Thon following that, did you just continue to see Dr.
17 Q. How long were you in the hospital afler that first 17 Hall for the pain management?
18 surgery? 18 A. No, I've never been able ‘o stop gsiting pain
13 A. My surgery was on {he Wednesday and 1 believe lleft 19 management.
20 there Friday, two days. 20 Q. 1understand. Pm saying after your physical therapy
21 Q. Following that surgery, how often would you follow up 21 was completed after those couple months, what did you
22 wilh Dr, Kornblum? 22 do?
23 A.  Following that surgery, | had another surgory the 23 A Wa had lo stop physical therapy. it was never really
24 following woek. 29 compleled because of the pain fevel that 1 was In.
25 Q. Okay. Was that planned? 25 Q. So from about eight months after your second surgery,
Page 67 Page 69
1 A, Yes. il was mysecond surgery. 1 you stopped treatment unti} your third surgery; is that Q
2 Q. Okay. And Dr, Kornblum performed that, right? 2 fight? O
3 A Yes. . 3 A Comecl td
4 Q. And what did he do in that surgery? 4 Q. When was your third surgery? =~
4 A.  Aclually, | had two surgeons there. | had a general s A.  December 21st of 2016. é
6 surgeon who was Dr. Harris ) believe his name is, They 6 Q. And Dr. Kornblum performed that surgery? U
7 - went through my stomach and attached more bars, so Dr. 7 A. Hedid. o
8 Harris ended. up having to move everything out of the 8 Q. What.did he do? L
] way and Dr. Komblum did his thing on my back. 9 A. 1callitadding wings. He exlended the metal bars to z
10 Q. So that was installing more rods in your back? 10 fuse - O
1 A, Yes, more hardware, 13 Q. Toluse these - O
12 Q. How long were you in the hospital following that 12 A. The verlebrag, yes. D>
13 surgery? 13 Q. Did Dr. Kornblum mention whether or not he thought the
14 A. twentin on May 61h for the surgery and | believe that 13 surgery alter the second surgery was successful? ﬁ
15 was a Wednesday, so | think § didn't get out until 15 A.  He felt lhat the surgety went well and we would have io S
16 Salurday on that one, so that was hree days. 1 wait to see how | recovered. b
17 Excuse me one second. 17 Q. Okay. Has Dr. Komblum expressed that he believed this <
1y (Discussion off the record.) 18 third surgery went well as well? :
13 BY MR, STEINER: 1% A, He's very happy with the third surgery, yes.
20 Q. Mow long did you follow up wilh Dr. Kornblom after ihal 20 Q. Flas your pain gotien betler since you've gone through 8}
21 surgery? 21 these surgeries? —a
22 A. |befieve it was lwo woeks. He wanled 10 see me in lwo 22 A.  Evenlually, yes. Lll
23 weeks. Since both surgeries were only a week aparl 3 Q. Are you required to use crulches, a brace, walker, (@)
24 from each other, you know, it was like | really went, 2 anything like that? law)
2% had the surgery, stayed there a couple days, came home 24 A. 1 have a brace al home and 1 also have -- I'm not sure z
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1 what it's called, bul it's a bone stimulator that | 1 Q. Belng a waitress, you mentioned that you had to bend
2 have to wear every day for 30 minutes. iU’s like a 2 over and carry heavy objacls, 1ight?
3 baltery operated unil. 3 A. | didn't mention that | bent over, but yes, 1do carry
4 Q. But you don't use any walking aids, right? 4 five, six plates on my arm which lends to be heavy.
s A, No. s Q. Did you ever have problems wjth your back before?
6 Q. Whatis your back brace called, If you know? 6 A. Of course. My back ached. I'm on my feet ail day for
7 A, It's 2 back brace. it has metal rods in there. 1t'sa ? six 1o eight hours.
8 black, heavy-duty ortho back brace. ] Q. How long had that been a problem?
2 Q. Where did you get it? 9 A, I'm 58, so I've had thrae children, I've had backaches
10 A. The supply store. | had to go in there and get 10 Tor 20 years, nothing that has kept ma from working.
11 measured Tor it, 1 Q. Has any doctor told you that you are parmanently
12 MR. BARATTA: Binson's. 12 disabled from working?
13 THE WITNESS: Binson's, 13 MR. BARATTA; Oblection; asked and answered.
14 BY MR, STEINER: 14 She testified regarding applying for and being granted
1% Q. Was that prescribed to you by Dr. Kornblum? 15 first timo Social Security Disability,
16 A. Yes. 16 THE WITNESS: 1alraady answered it so --
17 Q. How often do you woar it? 17 BY MR. STEINER:
18 A, When | need to. i8 Q. So i's your understanding that you cannol work?
19 Q. How often is that? 19 MR. BARATTA: Asked and answered.
20 A. Depends on what ¥'m doing. Somelimes | don't have lo 20 Go ahead, Donna, you can answer.
21 wear it at ali and if P'm doing my housework, lhen yes, 21 THE WITNESS: At this time, the doctors have
22 I do 1, you know, to try and keep my back siill, 22 stated that | am unable to work due o my hack
23 Q. Soit's as nesded? 23 condilion.
29 A, Yes, 24 BY MR, STEINER:
25 Q. Did Dr. Komblum prescribe that bone stimulator? 25 Q. Do you beliave you'll be able to work in the {uture?
Page 71 Page 73
1 A. Yes. 1 A. That's the future. 1have no idea what's going to g
2 Q. Where did you get that? 2 happen tomorrow. | only know what's happening now, so (‘)
3 A Hisoffice. . 3 no. tri
4 Q. And do you have any idea what that does? 4 Q. Are you oplimistic that you might be able to work
5 A. It's supposed to stimulate bone growth. 5 again? 5
6 Q. Okay. Do you slill use it? 6 MR. BARATTA: Objection; relevance. @
1 A. Every day for 30 minutes. 7 You can answer, Donna. - o
0 Q. When did you first stast using it? o THE WITNESS: My Income s $615 a month. Do [
9 A.  Three weeks after my lhird surgery. ? you think § would like to go back lo work? Yes. Z
10 Q. Sorecently? 10 BY MR. STEINER:
n A.  Yes, in January. 11 Q. Did you ever tako any pain medication for any reason 8
12 Q. Have you ever heard lhat you've had arthritis in your 12 before this accident? >
i3 back hefore? 13 A. Nope. Occasional Motrin.
14 A Yes. 14 Q.  Any prescription? Q’
15 Q. And when Is the first time you heard that? 15 A. No. g
16 A, Dr. BeHi told me when 1§ had the MR done. 16 Q. Prior to lhis incident, did you ever have any problems b
17 Q. When was that? a7 with your back that required medical trealment? o
WA April. 1 A Nope. :
39 MR. BARATTA: Asked and answered. Go ahead. 19 Q. Any pain that we haven't already discussed in your
20 THE WITNESS: April of 2015, I'm sorry. 20 back? O-\
23 2014. 21 A. No. ,_U_J.
27 BY MR, STEINER: 22 Q. On the dale of Inis incident, were you trealing for any U\
23 Q. Has any doclor told you that you've had degenerative 23 medical conditions? O\
24 condilions? 24 A No. )
B A.  Yes, Dr. Belfi and Dr. Komnblum. 25 (. On the dale of this incident, were you laking any z

;-

HANSON
£

¥ {uemarnrranit s s vivew

4
TIEERRS hansonreponting. com
313-567-0100

19 (Pages 70 to 73)

000449a

v L10T/LT/1T VOOIN Aq AAATIOTT

6¢

Nd 9%

S 0202/8/L DSIN AQ AAAIIDAY

[

INd 71



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Donna Livings

2/22/2017
Page 74 Page 76
1 medication? 1 accident?
2 A, No. 2 A. No.
3 Q. Presently, are you doing anylhing other than medication 3 Q. Before this incident, had you been hospilalized for any
4 1o alleviate your pain? 4 reason other than for your children?
5 MR. BARATTA: Asked and answered. She wears 5 A. Yes, | had a laparoscopy and | had a parlial
6 a back brace, she's gol a TENS unit and she takes € hystersctomy.
7 Norco, 7 Q. What's a laparoscopy?
8 MR. STEINER: Okay, those are (hrea things 4 A. It's where they go through your naval wilh a scope and
9 that she did mention, 9 check It out to see what needs 10 be done.
10 8Y MR. STEINER: 10 Q. What was that in relation to?
1 Q. Butis there anything other than -- 1 A. 1 had endometriosis.
12 A. My doctor doesn’t want ms to do anything at this {ime 12 Q, When was that?
13 except heal. 13 A. ltaclually starled in like '96, '97, the pains all
11 Q. Ckay. Sonolhing else? 1 started.
15 A, No. 15 Q. What hospital?
16 Q. Do you recall any pariicular incident after this fall 16 A. St John Moross. So actually, you know what, that's
17 that aggravatea (he pain in your back? 17 when | wentto St, John Moross.
18 A. Everylhing | do aggravates the pain in my back. 18 Q. Before this incident, did you ever see a physical
13 Q. Like what type of aciivity? 19 therapist?
20 A. Standing, walking, sitting, sleeping, bending. I's 20 A. Yes, when }injured my shoulder in 2000, | seen the
21 constant pain every day. 21 Concentra physical -- ’
22 Q. After this incident, did you ever have a siip and fali? 22 Q. Any other incident?
23 A. Nope. 23 A. Notthal | can recall,
24 Q. Any aulomobile accidents after? 24 Q. Before this incident, did you ever have an MRI, CT
25 A. Nope, 25 scan, anything like that?
Page 75 Page 77
1 Q. Any visits to the emergency room other than velated to 1 A No
2 this incident after the accident? 2 Q. Havewe prelly much covered all your treatment for
3 A. Pve actually been 1o urgent care since this accident. 3 after the accident?
4 Q. For what? 4 A, Ibefieve so. Everything was prelly much done and
5 A. Vhad an infected looth that required antibiotics and 5 ordered through Concentra or through Mendelson Komblum
6 that was a week ago FFriday, so whatever date that was. 6 and a couple of visits to Dr, Pantheni.
7 Q. What urgen! care was it? 7 MR, STEINER: Lel me just go through my notes
8 A. Roseville Urgent Care. 8 real quick off the record, | think I'm just about
9 Q. After this incident, have you done any surgeries 9 done.
10 unrelated to this incident? 10 (Short recess.}
11 A. Nope. n BY MR, STEINER:
12 Q. Have you ever visiled a chiropractor? 12 Q. Before the incident, did you have any hobbies,
13 A. Once. 13 aclivities, stuff you lilked to enjoy?
14 Q. When? 14 A Ofcourse,
15 A. Lels see. My sonis 33, so 33 years ago. 15 Q. What types of sluff would you do?
16 Q. Do you remember who that was through? 16 A, lwas aclually on a bowling leam with a couple of the
17 A. A chiropractor that was on Ten Mile and 1-94 in 17 girls from work, 1t hadn't been for a couple of years
18 Eastpoinle. 1 because everybody just kind of stopped wanting to go.
10 MR. BARATTA: Lupo. 19 1 used 1o go dancing. My grandsons -- | have nine
20 THE WITNESS; No. Nowicki or something like 20 grandchiidren. So Ihree of my grandsons play soceer,
21 that in the strip mall right there. 23 s0 | mean we always used to screw around with the
22 BY MR. STEINER: 22 socces ball,
23 Q. Before this incident, had you had a slip and falt? 23 At the time of the incident, 1 had twin
24 A. No. 24 granddaughters hat were a year old thal | was
25 Q. Before lhis inciden), had you had an automobile 25 responsible o take care of them that | couldn't even
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1 do that because | couldi't fift up anything. it was 1 MR. GABEL: We're back on the record.
2 tike I couldn' do nothing. All the time, "Nana, 2 BY MR. GABEL:
3 come” -~ "l can't come." "Nana, come” -- "No, | can’t 3 Q. Ma'am, 'm going to jump around a filllo bit because
4 do that either.” 1 Mr. Sleiner asked a lot of questions and 'm going to
5 Q. With respect to the bowling, had it been a couple years s do my best not to go over those quastions. 1 may, but
6 before this incident that you -- 6 I'm going to do my besi not to do that. Okay? Whatis
7 A. Yes. 1 your weight currently?
¢ Q. So with respect to the dancing, how oiten did you go 8 A.  Right now?
9 dancing before this incident? %  Q VYes
ie A.  lactually hadn'l been for probably a couple of ysars 10 A 163,
1 elther, you know. But it's all things that | can't do 1 Q. And as I understand il, it was around the 140s or so
12 anymore, | can'i wear high heels. | wore three, 12 around the time of he incident, right?
13 four-inch high heels all the time, so now if | dress to 13 A. Correct.
14 go anywhere, | have to wear flals because { ean't even 14 Q. TForwhatever you posted on soclal media, wa're going 1o
15 dress correctiy. 18 ask you please do not deleta ihat and we may follow up
16 Q. Earller, you mentioned that you do baby-sit one of your 16 wilh your altorney, but whatever it was, commentary you
17 grandchildren at least every day, right? by mentioned, those photos, justieave It there.
18 A Yes. Well, three, four times a week depending on what 18 A. No photos just —
19 the mom and dad's schedule is, 19 Q. Thank you, Do you do Twitter?
20 Q. Okay. Is that {o accommodate a work schedule or 20 A, No.
.21 something fike that? 21 Q. Do you do Instagram?
22 A. Yes., My son and his fiance work. 22 A. No. ican barely do Facebook.
23 Q. Do they pay you or anything? 23 Q. Alldght. So you mentioned this chivopractor who was
24 A. No. I's my grandson. Do they pay me? No. 24 in Eastpointa. Is that the only chiropractor you would
28 MR. BARATTA: She should pay them. 25 have seen in the Jast 20, 25, 30 years?
Page 79 Page 81
1 THE WITNESS: Correct. Because | go to thalr i A, Intho last 34 years and that was the only time. It
2 house. 2 was 34 years ago.
3 BY MR. STEINER: 3 Q. Was it one Visit or a serles of visils?
4 Q. Okay. And you stlll sea the other grandchildreh as 4 A. 1believe I went about five times.
b well? s Q. Youtell us, what was the condition you went there for?
6 A. Yeah, all the time. 1 have a great-grandchild coming 6 A.  When | had my middle son, i had an epidural and it was
T next month, 7 just o the point when | came out of the hospiial, my
0 Q. Congratulations. 8 friend, because my back was aching and --
s A.  Sowe'll have another baby in ihe family. 9 Q. So you'ra pointing to your low back?
10 MR. STEINER: Congralulations. Thank you. 10 A, Yes.
11 Thal is all | have. 11 Q. Was thal what you complained about for the five visits?
12 EXAMINATION BY MR, GABEL: 12 A, Yes.
12 Q. My name is Steve Gabel. I'represent T&J Landscaping 13 Q. So epidural is lypically an injection into the low back
14 and Pm going to ask you some questions about the 14 area lo decrease pain, so you have - your hand on the low
15 incident we're here for today. Saine ground rules 18 back?
16 apply. Okay? You have to answer out loud which I'm 18 A.  Correct.
17 going lo ask you to answer out loud. Okay? 37 0. And lhal's the area you complained about?
1y A, Okay. 18 A.  Pmjust standing here.
19 Q. Al the other ground rules Mr. Steiner discussed with 19 Q. iundersland. But thal’s the area you complained
7a you apply to me as well. Okay? 20 aboul, correct?
21 A.  Okay. 21 A. Yes.
22 Q. We just look a break for a second. Do you need lo {ake ?7 Q. To the chiropractor?
23 another break before we go ahead? 23 A, Yes.
24 A, }actually do. 21 Q. What did he do, manipulale the back in some way?
28 (Shorl recess.) 28 A, Yes.
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1 Q. How did he do that? 1 Q. Correct, In the five years before.
2 A, He had taken x-rays and then he put me on the bed thing 2 A. No.
3 and adjusted my spine | guess, 3 Q. Any pain medications you fllled at these two localions
4 Q. Did he give you a diagnosis? 2 -
s A, No. 5 A. No.
6 Q. What were he pharmacles you went to prior lo lhis 6 Q. -~ you have to let me finish the question -- In the
7 incident? | know you mentioned a few, but f'm going 7 five years before?
8 back in tima in the five years before this incident. 8 A. No.
S A, Five years before ihe incident? 9 Q, Are you right or lefi-handed?
10 Q, Corract, 10 A. Right, but { do use my Jeft.
‘13 A 1really was never sick. |can recall one visit where 11 Q. But you're right-hand dominant?
12 1 had an upper respiratory infection. 12 A, Yes.
13 Q. Just tell me the name of the pharmacy, the name of the 13 Q. Prior to Ihis incident, had you seen a psychologist,
14 place you went to, the eslablishment. 14 psychiatrist or social worker?
1% A, {would have to say Walgreens at 12 Mile and Harper 15 A. No.
16 because that was closest to my home. 16 Q. As lunderstand from your records, you smoke
17 Q. On12Mile? 17 clgarettes.
10 A. Yes. ltsits right on the corner. 18 A, ldo.
19 Q. Near Harper? 19 Q. And one record said you smoked 20 cigareltes. 15 thal
20 A. OnHarper. 20 per day?
21 Q. lidenlify these by street and cross streel and city, 21 A, Yes.
22 s0 that's what m going to do. On 12 Mile, corect? 22 Q. Andyou tell me. 1don't know. Is that equivalent lo
23 A. Yes. 23 one pack per day or more?
24 Q. Near Harpar? 24 A, Yss.
25 A. Sir, ils on Harper. It sils right on lhe corner. 25 Q. Ons pack per day?
Page 83 Page 85
1 Q. Afthe corner. What's the cily? 1 A, Yes.
2 A. St Clair Shores. 2 Q. Has any doctor told you that you should not do that
3 Q. Is there another one you went to besides that location? 3 because il's generally not good for you, reduces the
4 A, ) would have lo say CVS that sits on -~ il's on Harper 4 amount of oxygen In your bloodstream?
5 by 13 Mile Road. H] A, Yes,
& Q. Again, what city is that, St. Clair Shores? 6 Q. Did a doctor tell you that it reduces the amounl of
7 A, Yos. 7 oxygen In your bloodslream that could inhibit healing?
6 @ Was there anolher one besides those lwo locations you L] A. Yes. But~
L] just mentioned? 9 Q. Hold on. So do you foday still smoke cigaretles?
10 A. Prior to the incident? 10 A. 1do.
11 Q. Yes, in lhe five years or so. 11 Q. s it the same amount, one pack per day?
12 A. tdon't believe s0. 12 A. Depends on what I'm doing.
13 Q. Youmentioned you would go to Kroger | think after (his 13 Q. How often do you smoke one pack per day?
14 incident. Did you ever go to a Kroger pharmacy before 14 MR, BARATTA: Since when?
35 this incident? 15 BY MR. GABEL:
36 A, No. 16 Q. Currenily, how often do you smoke one padk per day?
31 (Discussion off the record.} 17 A. Probably every day.
18 BY MR. GABEL: 1w oQ Okay. Are you under any -- strike thal.
19 Q. So were there any other pharrnacies other than he two 19 Before this incident, in the five years
20 you told me about in the five years before he 20 before, were you under any wrilten medical
21 incident? 21 reslrictions?
22 A. 1don' believe so, no. 22 A. No.
23 Q. Did you have an existing slanding prescription, 23 Q. Did you have any medical restrictions on your driver's
24 refillable prescriplion al ihese lwo places? 24 license?
2> A. Drior to the incident? 24 A. No.
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1 Q. Did you have correclive lenses stated on your driver's 1 Q. Did anybody give you a diagnosis as o what happened in
z license? 2 that incident?
3 A. ldon't believe so. 3 A. Ididnt even go lo lhe doctor.
4 Q. Before this incident, you were telling us about some of 9 Q. How did you gel the air braca?
s the hobbies and | know they were prior. You toid us 5 A. 1hadit, 1have three sons thal played football,
6 about the bowling within five years prior. You told us 6 soccer, wrestling. | have lots of stuff like that.
1 about dancing in the five years prior and obviously 7 Q. So you didn't gel a diagnosis because you didn'l go o
8 caring for your grandchildren. Is there anything else 9 a madical doctor?
9 in tha five years prior in addition 1o working thet you ¥ A. Correct.
10 would do? 10 Q. Youi didn't gt any medical trealment for that; is that
1 A. Isew. |havea sewing machine, so 'm always making Ees rue?
12 things. In fact right now, f've just -- we have my 12 A, No.
13 great-grandson's baby shower on this coming Sunday, so 13 Q. That's true?
24 I've done like the flower arrangements, but it takes me 14 A, Yes.
15 double the time. You know, if 1 want to palnt my toes, 15 Q. Did you have any -- was it the right or the left ankie?
16 it lakes me two hours because | have ta do alillle 16 A, Myleft.
17 bit, then slop. 17 Q. Did you have any inslability of the left ankle
18 Q. So other than the sewing, do you think you kind of 18 coniinuing o over the course of lhe year afler lhat
29 covered whai your general habbies were? 19 occurred?
20 A. Yeah, I'mjusta crafly Kind of person, always have 20 A. No, it did nolhing, just unbruised and | was good to
2t been, making curtains and -~ 21 go.
2z Q. I'm going to move toward the incident now and again, 22 Q. Soil healed after several days because you used the
23 Mr. Steiner has asked you a lot of questions, so I'm 23 air cast -~
24 going fo jump around a little on that topic, Actually, 21 A. Ysp.
25 prior to the incident, approximately one year before 25 Q. You have to let me finish my quesllon -- and then you
Page 87 Page 89
L the incident, did you have a slip and fall In the 1 were okay in your opinfon?
2 parking lot that we have been talking about here? 2 A. Yes. Ittook a week to 10 days for the swelling, the
3 A, ltwasn'taslip and fall per se. R was | slipped. 3 - black and blue to go down.
9 Q. You slipped, but you did not fall? 1 Q. When thal happened, did you feel any problems in your
s A Right 5 backatall?
6 Q. Was this in the parking jot we have been talking aboul? 6 A. No.
7 A. Correct. 1 Q. Do you recall when you had the last name McMillan
0 Q. Were you exiting a vehicle? 8 having an incident at Meijer?
S A. Yes. s A, Anincident at Meijer?
a0 Q. Weravyou out of the vehicle? 10 Q. Did you ever fall at a Meijer localion?
N A. Yes, 11 A. No.
32 Q. Wasitin the winlerflime? 12 Q. You did not fall and hust your arm or fali or hurt
13 A. Yes. 13 yourself in any way at a Meijer?
1 Q. Did you catch yourself on something so thal you didn't 14 A. No.
15 need to fall? 15 Q. Okay. When was it you were married to Mr. McMillan?
IE A. My door, lhe car door. 16 A.  We got married February 14lh of '97.
37 Q. Did you hurl anything as a result of that? 17 Q. And then you gave us the end date. | apologize. When
1t A Myankle. 18 was that?
12 Q. As | undersiand, the ankle hurt for a coupls of days or 19 A.  Seplember 2000 I think,
20 a couple of weeks was it? 20 Q. You lold us aboul a domestic violencs incident and so
2 A. 1 didn't work for about three days. 21 i nol going 1o particularly ask aboul that, but what
22 Q. Did you continue 1o have an ankle problem after that? 2¢ J want to know is were you hurl as a resull of the
23 A. No. iwore an air brace to work for several days 23 incident?
24 because my ankle and my whole fool was just black where 24 A. No.
o 1 had hit it on my car. 2% Q. You did not {all as a result of that incident?
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1 A. No. 1 MR. BARATTA; You mean fast before the date
2 Q. Did you hurl your back at all as a result of that 2 of incidont?
3 incident? 3 MR. GABEL: Correct.
2 A, No. 4 BY MR. GABEL:
5 Q. Whatwas the dale of that again? 5 Q. Thal was the question, last before the moment of the
6 A, The first week of October of 2010, 6 incident. You do not know that, do you?
U Q. Did you have to seek any medical care and freatment as 7 A, No.
8 a result of that matter we just descithed? s Q. twant lo ask you aboul the lighting. So al 5:50 am.,
9 A, No. 2 was the sun slill balow the horizon?
1o Q. Priorlo this Incident, did you ever seek care and 10 A, Yes, itwas dark.
11 tyeatment for dyug or alcohol abuse? 1 Q. [twas not twilight yet, correct?
12 A. No. 12 A. No.
13 Q. So you said you anlved al the parking lot 5:50 a.m., 13 Q, Thal's.correct?
14 correct? x4 A. Correct.
15 A, Yes. 15 Q. Butyou desciibed some lights. Were there any other
16 Q. Now, had you ever spoken to anyone from T&J's 16 lights? Was there light from any other source, ambient
17 Landscaping prior to this incident? 17 light, light from light posts at ali?
18 A. Yes. : 18 A. Justtha--
12 Q. When did you speak to anyone from T8J's? 19 MR. BARATTA: Olher than the door light she
20 A, Theywould come into the restaurant, so we'd give them 20 describad?
21 drinks or they would order food sometimes. 21 MR. GABEL: Correct. She staled that
22 Q. Now, when you talked to them, would this just be social 22 already. Junderstand.
73 talk? 23 BY MR, GABEL:
24 A. Yes. 29 Q. Anything in addition to what you have said? Were there
25 Q. Youwould not discuss the ins and ouls of their work 25 any car lights, ambient light from light posts you
Page 91 Page 93
1 aclivities, would you? 3 haven'l mentioned?
2 A No. 2 A. The back window that is in the rear of the bullding,
3 Q. Sois It falr to say Ihat you do not know the scops of 3 some form of night light came through that, but it
T any work they were to do, if any, at this location? 4 didn't go pas! the window if thal makes any sense. It
5 A No. 5 was just illuminating the window on the Inside of the
6 Q. Is that trug, you would not know? 6 building.
7 A, 1would not know, 7 Q. Did you carsy a flashlight with you or a liltle
L Q. 1 we wero to ask you whelher you knew when they did 8 personal light?
2 any work at all in tha winter of 2013 to 2014, would 9 A, No.
10 you know that exacily without guessing? 10 Q. So there was enough light for you lo navigate from your
1 A. No. 1 car if you wanted 1o to the building? i wasn't
12 Q. I we were to ask the means and methods of the work and 12 totally black?
13 exactly how they did it and what they did and who was 13 A. No, it wasn'l pitch black.
3 there, would you know anything about those delails 14 Q. want to ask you aboul the conditions there at the
15 without guessing? 15 time of the incident right before you fell. Okay?
16 A. No. 16 A. Yeah,
17 Q. Youdid not have any agreement with T&J's, did you? 17 Q. You lold us what you said about snow and its condition.
_ i A. No. Could 1 talk to my attorney for one second? 1 I heard that. I'm going to ask you a few other things.
19 MR. BARATTA: Sure. There's no question. 19 Do you know exaclly what the lemperalure was at that
20 {Shorl recess.) 20 ime?
21 MR. GABEL: We're back on the record. 23 A. N was in the negalive numbers.
22 8Y MR, GABEL; 2z Q. Do you know whether il was above freezing in the 24
23 Q. You do not know exactly when T&J's would have last been 23 hours before the incident?
24 on the premises, would you? 24 A.  ltwas not.
25 A. 1do not know. 45 Q. Do you know whether it had rained al all in the three
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1 days before the incident? i A, No,
2 A. ldon't recall. 2 Q. Were they taken days laler?
3 Q. Do you know the exact amount of accumulation, if any, 3 A. They were taken months later.
4 of waler, nol snow, but water in the three days before? 4 Q. Somonths later. Okay. What was tha purpose of laking
5 MR. BARATTA: TFoundation, 5 the pholos if they were taken months later?
6 MR, GABEL: Only if she knows of course. s A. M, Baratla asked me If 1 had any pictures of the time
7 THE WITNESS: | don't know. T of tha incident which | did not and rather than trying
s BY MR. GABEL: s to explain this wall, that wall, this window, I wen}
9 Q. Do you know lhe exact amount of accumulation of snow 2 there at 5:50 In the morning and tried to sheot the
10 without guessing within the three days before? 10 whole area with a different shot.
13 A No. n Q. So you were using it Just for the general description
12 Q. 1 we were to ask you the minimum and maximum within 1z of the area, correct?
13 the three days before, would you know that? 13 A. Correct,
14 A, No. 14 Q. And then you had a list which described things. Was
15 Q. You provided some photos al some point during the 15 the list -- what was the list about? Can you describe
16 course of the litigation, Mr. Baratta was kind enough 16 that?
17 to provide those. They're really dark. Do you know 17 A. The list was showing where exactly each picture was
19 the source where they are silling? Are they ona 18 located on the building and where my car was parked at
19 phone? A digital camera? 13 the time of the incident.
20 A. The reason why they ara -- 20 Q. Okay. ltdid not deplct the condition at the time of
21 MR. BARATTA: Answer his question. 21 the incident? It was just to give some description 1o
22 THE WITNESS: | thought the question was -- 22 Mr, Baralta and perhaps anybody else interested ata
23 okay. 23 later point In time?
29 BY MR, GABEL: 24 A. Correct,
25 Q. Do you know the source? Are they on a digital camera, 25 Q. Alright,
Page 95 Page 97
1 on a phone or something else? 1 MR, BARATTA: ] belleve the list was an index
2 A. Theywere on my phone. 2 provided,
3 Q. Are they on the phone you currently have? 3 MR, GABEL: That's correct. We have that. |
9 A, Not anymore, 1 get that,
s Q. Have you stored them on a computer, the cloud or E-mail 5 BY MR, GABEL:
6 énywhere‘? 6 Q. Im just agking what it was and you've answered thal,
K A. No, | copied them, gave (hem to my allorey and then 7 So this incident was 2-21-14, correcl?
8 deteted them from my phone. 8 A. Comecl.
s Q. So you copied them. How would you copy them? o Q. Do you recall at all whether the temperalure actually
10 A. Isentitiol believe Waigreens and | had copies made, 10 gol up into the forties within the day of and the two
n Q. Did you E-mail them lo Walgreens? AL days before the incident?
12 A. 1must have, |believe -- I didn't do it. Fm not 12 A. 1don't belleve so. It may have, but | don't believe
13 like really tech savvy on that kind of stuff. 13 S0,
11 Q. So who did thal for you lo get il o Walgreens? 19 Q. Allright. Do you even know whether it rose up as high
15 A. 1think my daughter-in-law | beligve. 15 as 50 within the time frame | described?
16 Q. Whois that? What's her name? 16 A. Absolutely nol.
a7 A.  Jessica. v Q. And when you said thal your inleractions with T&J's
19 Q. Lastname? 18 would be about more social things and not the work they
19 A. Livings. 19 did, my question is after the incident, is that also
20 Q. Now, why would they appear dark? Do you know without 20 true, you did not talk o T&J's about the work lhey did
21 guessing? Il you're going lo guess, don't tell me. 23 after the incident?
2z They seem really dark. 22 A. Correcl, I've never seen them.
23 A. Because il was dark. 23 MR. BARATTA: Since?
24 Q. Were they tsken the moring of the incident, 5:50 a.rn. 24 THE WITNESS: Yes, since the incident, f've
z4 and slightly. beyond? 25 never seen any of thein.
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1 BY MR. GABEL: 1 before this incident we're here for loday and what
2 Q. And you haven't spoken to them either, right? 2 we're here for today, did you have any discussions with
3 A. Corract. 3 anyone at Grand Dimitre's or wilh anyone else about the
1 Q. Does the name Tom Caramagno sound farniliar? 4 condition of the premises?
s A, 1hink he might have been one of the delivery guys. 5 A.  We complained all the time to Tom.
6 Q. So you say delivery. Whal's the delivery, delivery for 6 Q. Tom Chakani?
7 what? 7 A, Yes.
a A, Foud. | mean Caramagno's, | really don't know what 8 Q. That's the owner of the restaurant?
9 they defivered, but they were delivery people. 9 A. Yes, that the parking lot needed to be done correcly,
10 MR. BARATTA: Do you know who Mr. Caramagno 10 you know.,
22 Is? 11 Q. And you don't know what he did or didn't do -
12 THE WITNESS: No. 12 A. Ihave no idea.
13 BY MR. GABEL: 13 Q. - with those commonis you inadse, do you?
14 Q. 1f Iwas to ask you whether or not you know whelher 1 A. Some mornings our customers would do it for us.
15 he's with T&J's, would you know that? 15 Q. But you don't know what Mr. Chakani did with that
16 A No. 16 tnformation you gave him?
17 Q. ! was to ask you what Mr. Garamagno did or did not 17 A. No.
18 do relative {o this premises around February of 2014, 18 Q. And you don't know whether anyone was a recipient of
19 would you have any idea? 19 any of thal commentary you made?
20 A, No. 20 A, No.
21 Q. Did you go to a gym before this incident? 21 MR, BARATTA: {don't understand the
22 A. 1had signad up at Planet Fitness, 22 question.
23 Q. When did you sign up there? 23 BY MR. GABEL:
24 A, 2011 January. 29 Q. Meaning if you told Mr. Chakani what you thought about
25 Q. Were you slill golng there as of 20147 25 the premises, you don't know whether he gave that
Page 99 Page 101
1 A, No. 1 information to anyone to do anylhing?
2 Q. When did you stop? 2 A, 1don't know.
3 A, ltwas a year nembuorship and | really didn’t even go. 3 Q. Okay. Was it aclivoly snowing at the lime of the
4 Q. Soyou stopped somewhere around January of 2012 perhaps 4 incldent?
5 ot the latest? : 5 A.  No, | don't believe so,
€ A. Correct, ¢ Q. if twas to ask you the temperature al the lime of the
7 Q. Did you go to any other gyms other than what was talked 7 incident, would you inow?
8 about In the five years prior to the Incident? & A, No.
9 A, No. 9 Q. Were you on {inie to start work that day?
10 Q. Solhe Planet Fitness was in what location? 10 A lwas carly.
1 A. You can go to any location. 1n Q. You were early. Okay. Which oot slipped if you
12 Q. Butthe one you signed up at? 12 remember?
13 A. 11 Mile and Schoenherr. If's Warren t guess. 13 A, Which -
14 Q. You told us about the calaract surgeries, ons on each 14 Q. Sofor the incident we're here for loday, which foot
15 aye, | guess, wo surgeries. Did you have any problems 15 slipped; do you know?
16 with your vision prior 1o the incident? E A. tdontrecall.
1 A. No. You know, | should probably backirack on that. It 17 Q. How did you come down on the ground? Do you recall
16 wasn't that | had a problem. | did wear contacts, but 18 that?
12 at some point in time, my optomettist said | noeded my 19 A. Slraight on my lower back.
20 cataract done. 20 Q. And was the ground as you described packed down type
21 Q. Where did you get the contacls from? 21 snow?
22 A. 1 was gelling them al Sam’s Ciub in the oplomelry area. 72 A. Correcl. .
23 Q. What location? 23 Q. When you called in 1o Ms. Buck, whal did she do?
24 A. 13 Mile, Roseville. 24 A.  Opened up the front door 1o lel me in.
25 Q. Okay. After that incident you told me about the year 2y Q. Did you gel up under your own power?
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1 A, ltied to get up and it was just too slippery, so ! 1 Q. Dance?
2 ended up going on my hands and knees across the parking 2 A. No.
3 lot, 3 Q. Sew?
4 Q. $oyou crawled o what exactly? Kl A. Yes.
s A. The snowbank, the building, s Q. You siill deal with your grandchildren, right?
6 Q. Whera you fell, there was no snowbank, was there? 6 A. Yes. Mykids, loo.
* A. No. 7 Q. Have you been on any vacations at all since the
8 Q, ltwas flal as you described, correct? 4 incident?
9 A. Correcl 3 A. No.
10 Q. So there was no EMS that day, was there? i Q. Have you gone up north at all since the incident o7 to
n A, No. 1 the wosl side of the stale?
12 Q, And you did your shift, correct? 1z A. No. .
13 A, Yes. Youhave glasses. Why don't you wear them? 13 Q. Havo you been to any major famlly events, any weddings,
14 Q. Theyre actually not for reading, 14 anything fike that since the incident?
15 MR, BARATTA; You can't ask him any 15 A.  No, tdon't think so.
16 questions. 16 Q. Now, you sald earlier under questioning from Mr.
17 MR. GABEL: No, you know what? Ths lighting 7 Steiner that you thought a truck might have come by on
1e is low in here. ¥m - no complaints. I'm not 18 a Thursday, but then  think you said you were
19 complaining. as guessing. So were you guessing with that answer?
20 THE WITNESS: They'e silting right there. 20 A, Actually, no. Thursday was dellvery day. We had
21 Why Isn't he wearing them? 21 trucks there every day.
22 MR, GABEL: That's okay. 'm not 22 Q. So that may have been a dalivery truck?
23 complaining. 'm doing great. 23 A, ¥msureitwas.
24 (Discussion off the record.) 29 Q. Now, you dor'l know without gusssing whether hat was a
25 BY MR, GABEL: 25 T&J's vehicle, do you?
Page 103 Page 105
1 Q. So, ma'am, after the incldent, did you see any 1 A. No.
2 psychologisl, psychiatrist or social worker? 2 Q. You told Mr. Steiner about some of your conditions
3 A. No. 3 prior to the incident. Did anyone ever use the word fo
4 Q. And did you see any chiropractors after the incident? 4 you “stenosis” prior?
S A. No. s A. No.
6 Q. Do you remember filling out the Social Securily i3 Q. But they did use the word "degeneratlve"? 1 think you
1 Disability form? ‘The application you fill out, do you 1 talked to Mr. Steiner about that, right?
e remember filling that 1hing out? 3 A. Not prior.
9 A. For disability? 2 MR. BARATTA: ithink that's what you
10 Q. Yes, your Social Security Disabilily. 1o testified to.
1 A. Actually, | believe my attorney filled that stuff out. 11 BY MR, GABEL:
12 1 just went and signed it. 12 Q. Do you remember somebody telling you that?
13 Q. One of the first questions is why, you know, why are 13 A. The first person fo tell me that was Dr. Belfi.
14 you applying. Do you know what you said? 12 Q. He told you he thought you had a degenerative type
15 A. | referrad to the slip and fall, what had transpired 15 condition, correct?
16 that day. 16 A. Correct.
17 Q. Since the incident, have you been diagnosed with any ¥ Q. Thal's fine. So at Ihe parking lot where the incident
10 new ilinesses or diseases that we haven't lalked about? 18 ocenrred, you said the snow was {lattened. How big of
1y A. No. 9 an area was lhatif you can tall us?
20 Q. Since the incident, have you had any new injuries lhat 20 MR. BARATTA: The snow?
7 we haven'l tatked aboul? 21 BY MR. GABEL:
22 A. No. ’ 22 Q. Lel me be more specific. You said thal, several times,
23 Q. Since the incident, have you done -- I'm going to go 23 that ihe snow was flaltened, pushed down | think was
24 over a couple things you told us -~ any bowling at ali? Al your word.
25 A. No. 25 A. Yes.
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Page 106 rage 108
1 Q. How blg of an area? Could you say in terms of yards, 1 place you went that we haven't discussed for care and
2 feet, portions of a football field? Could you describe 2 freatment?
3 that at all to us how big an area that was around you? 3 A. tdon't belleve so other than the urgent care that |
1 A, The area that | was walking in? 1 went to 10 days ago.
5 Q. Right, from the point where you fell where you 5 Q. Tellus that. Wha's that urgent care?
6 described it as flaitened, how big an area was that? 6 A. thadan inf'eclion.
7 A. I you look out that window, it was at least to that 7 Q. s that your --
8 house. 8 A. My looth, yes.
9 Q. Can you describe thatin feet perhaps? 4 Q. Okay. Other lhan that, as it relates lo {his incident,
10 A, Like I said, it was like 70 feet 1o where | had lo 10 anylhing related to the back, wera there any other
11 wafk -« 11 medical care providers that you haven't told us about,
12 MR. BARATTA: You said 70 yards. 12 anylhing else?
13 THE WITNESS: Did | say 70 yards? 13 A. No.
14 MR, BARATTA: You did. 24 Q. Any other pharmacies that we haven't discussed?
s THE WITNESS: Okay. 15 A, }don't believe so.
16 MR. BARATTA; Do you want o change that? 16 Q. So the CVS that you told Mr. Steiner about after this
by THE WITNESS: Yes. It was like 70 feet 17 incident, can you tell me the street that one is on?
10 from - 18 A. It's 11 Mile and Harper.
19 BY MR, GABEL: 19 Q. City?
20 Q. In any direction from you? 20 A. S\ Clair Shores.
21 A. No, from where -- where [ got out of my car to where ] 21 Q. And lhe Walgreens you told him about, what street isil
22 had to enter, it was aboul 70 feet, 22 on?
23 Q. So let me ask my question. From where your body ended 23 A, Therg's one at 12 Mile and Harper.
29 up, If you were to look around you, 70 feet in all 29 Q. What city?
25 directions, is thet what tha condition was, flaltened 25 A. St Clair Shores,
Page 107 Page 109
1 type snow? 1 Q. s there another one?
2 A, Not 70 feet all around because there was a brick wall 2 A, fve golten them al tha Walgreens down here on Gratiot.
3 behind ma. 3 Q. On Cratiot? - :
4 Q. Right. Other than thal? 2 A.  Hhink that's -
s A. Yes, | mean the whole complete area from the driveway s MR, BARATTA: Probably Clinton Township.
6 coming in which was another 70, 80 feet to the 70 feet 6 THE WITNESS: Clinton Township.
7 that J had to go to the 190 feel going along the 7 BY MR, GABEL: .
8 pullding, everylhing was white, packed snow. & Q. On Graliot. Whal's the closest cross street?
S Q. Olher than where thero was a wall, correct? 3 MR, BARATTA; Metro Parkway.
10 A. Comect. There was a wall this way and (he building 10 BY MR, GABEL: ’
1 walls, but that's where the snow plows were all -- 1 Q. s that correct?
12 snowplowed the snow up. ' 12 A No,
13 Q. Well, when you say snowplows plowed the snow up, that 13 MR. BARATTA; Or 15 Mile Road?
14 was beyond 70 feet, correct? 14 THE WITNESS: No, it's right here by the
15 A, That was above the 70 feet against the buildings. 15 hospital.
16 Q. Bul not where you feli? 16 MR, BARATTA; So the hospital is up on
17 A. Correct, 17 Groesbeck and Horrington.
10 Q. So con you tell me, were there any other medical care 18 THE WITNESS: So just like north of
19 providers other than whal you lojd Mr. Steiner since 19 Harrington. Thal's like the only sireet Ihat | know.
20 the incident? 20 BY MR, GABEL:
2 A. Evemylning thal Fve had done since the incident was 2t Q. Is it on Gratiot near Harrington?
22 eilher through Concentra or through Mendelson Kornblum. 22 A, Yes.
23 1 have nothing outside of that olher than my primary 23 Q. s that here in Mount Clemens?
2¢ care. 24 A. 1believe it's Clinton Township.
25 Q. Bul lhere's nothing else, right? There’s no other 25 MR, BARATTA: Is it Gratiot or Groesbeck?
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1 THE WITNESS: No, it's Gratiot right here. 1 A, And Ihe building at the back of the restaurant.
2 MR, BARATTA: Graliot and Harrington, that is z Q. s that where you fell?
3 probabiy Clinton Township. 3 A. In this area here, yes.
4 BY MR, GABEL; 4 Q. Does this picture genorally depict the area where you
5 Q. Any other Walgreens? {ell on Fehruary 21s1?
6 A. Ydon'l think so. 6 A. Yes.
7 Q. How aboul the Kroger, can you teli mo the sireet that's 1 Q. Okay. We see some blacklop or asphalt?
] on? 8 A. Yes.
S A. Kroger, I've had wo localions, one in Easigate 9 Q. Ifwe go back to February 21st, 2014, looking at all
10 shopping center. 10 the area of ihe asphalt in this bollom photograph, do -b
11 Q. What street is that, Gratiot? 11 you recall whelher it was snow covered as you described e
12 A. Frazho and Gratiot, yes. 12 the snow? N,
13 Q. On Frazho? 13 A. Complelely snow covered. S
14 A.  No, just north of Frazho. 14 So all the asphalt we see in this botlom photograph and ,_U
15 Q. So Gratiot north of - Gratlot near Frazho? x5 I guoss the top for that matter because they're from
16 A. Correcl, 16 virtually identical places, that would have been z
17 Q. City? 17 coverad in snow, correct?
18 A. Ibelieve it's Rosevilie. 18 Corroct.
13 Q. Are there any other pharmacies other ihan the ones 19 You mentioned very early in the deposition when Mr.
20 we've gone over all together? 20 Steiner talked about the incident that you parked In
21 A. I've gotien Norco at the Kroger in Farmington Hills on 21 Ihe first available spot. Can you desciibe what you
22 11 Mile and Middlebelt. 22 mean by thal?
23 Q. 11 Mile and Middlebell in Farminglon Hills? 23 On a normal day?
24 A. Yes, Kroger. 24 No. On this day, this morning at 5:50 a.m., you
25 Q. Where else? 25 indicaled you parked your car in the first avaitable
Page 111 Page 113
1 A. 1Hhink that's it 1 spot. Do you recall that? Q g
2 Q. Today, are you under any wriltep medical reslrictions? 2 . Correcl. O
3 A. Not written. Verbal, 3 Q. Al right. Can you tell me what you meant by that? tTj O
3 @. Tell me what the verbal comrmentary is from your 4 From the wall here where the dumpster is, the dumpster — E
s doclors. 5 is behind this wall, so from thal walflhere. itwas é <
6 A, Not to lift more than five pounds. 6 one, two, three, | believs the fifth parking area was U m
7 MR, BARATTA: Are you all right? 7 where | parked because one through four was a solid o U
e MR, GABEL: Yesh. | don’t have anything L snow mound up to the wall. (o o
9 else. 2 Now, when you say snow mound, are you talking about Z <
10 MR. BARATTA; Can we mark this? 1have afew 10 stock piles of snow that a snowplow would push in the
1 questions. ) n back of a lol somewhere? O z
12 DEPOSITION EXHIBIT 1 12 Yes. O ®)
13 WAS MARKED BY THE REPORTER 13 Okay. | wanl you to draw or delineate for me -- let's :D O
14 FOR IDENTIFICATION. 14 do it this way so it's nice and easy. Q] >
35 EXAMINATION BY MR, BARATTA! 18 Delineate? S —
16 Q. Mrs. Livings, 'm going to show you what's been marked 16 Bad choice of words. fm sorry. wanl you to draw ‘[\\) p—t
37 as Deposition Exhibit 1 and | think ¥'m going to 1?7 for me a little rectangte about this big where you o s
3 concentrate on the botlom photograph on this page. Do 1t parked your car in the top photograph that morning. : -
i you see that pholograph? 1o It would be right here. iy S
20 A. ldo. 20 Okay. Now, can you see the employee entrance door that U:) o
21 Q. Do you recognize what's contained in that? 21 you weie heading into that morning in looking at either — —
22 A. Yes. 2z of these photographs? (J\ ~]
’3 Q Whatisit? 23 No. A &
24 A. The back wall of the propeity. 24 Can you give me an approximale idea of where it is? lae] [\
25 Q. Okay. 25 Jusl point with your finger. P \.O
I
N
o
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1 A, Backin here. 1 Q. The snow is six inches deep and i's hard packed. My
2 Q. Would it be dloser to this light-colored truck we soe? 2 question is if you know and only if you know, if
3 A. Vs behind that truck. 3 someone had been in there 1o plow the lot, how come the
4 Q. Okay. So the enrance would be somewhere behind this 4 snow was that deep?
5 light-colored truck we see in the pholograph, the El A. When lhe lot was plowed, il was never plowed to the
6 vehicle that's on Ihe left of the two thal we can see? 6 grounkl and salted.
7 A, Yes. 1 Q. m going lo stop you there. When you say it was never
9 Q. Allright, Sothen when you saigd 70 yards and you 8 plowed down to the ground, are you talking aboul
9 changed it to 70 feet, the distance from your car 9 February of 2014 or are we talking aboul a dilferent

1e approximately to this door you're estimating is aboul 0 {ime period?

11 70 fest? 1 A. It was an accumulation over a time period,

12 A. Yes, | think maybe 70 fect. a2 Q. ltwas a bad winter, right?

13 Q. You were on your way to work for your scheduled shift 13 A. Correcl,

14 that morning? 11 Q. Record snow?

18 A. Yes. 15 A. Yes.

16 Q. Is this the only enlrance that was available and open 16 Q. So go ahead.

17 for you to use that morning? 17 A, Originally, like when the snow first started, they

10 A, Yes, the employee entrance. 10 plowed. Everything went up against the wall. Then the

19 Q. Now, you described | think one of these gentlemen were 19 snow would come, but they wouldn't come uniil, you

20 asking you to estimate the depth of the hard packed 20 know, 10:00 o’clock in the morning, so all of the cars

21 snow that you deseribed in your depasilion. ) think 21 and everything coming in would start packing the snow

22 you said - refresh me. . 22 down, So when they would come to plow, ilyey would only

23 A. About six inches. 22 plow whatever was brushed up, so the rest was -- then

24 Q. Aboutsixinches, Okay. Bul you also said that you 24 the next two days, whenever It snowed again, it would

25 . had seen or knew that T&J had baen on the premises and 25 snow and cars are coming In and you kept gelling these

Page 115 Page 117

! plowed this lot we ses in Exhibil 1, comecl? 1 ruts packing this stuff down. They never scraped {o
2 A, Yes. 2 the bottom, so it just kept accumulaling over lime.
3 Q. Soifyou know -~ 3 Q. So you're describing a gradual process over a course of
4 MR, GABEL; Let me just object. |think she 4 the winter?
5 said she didn't know exacily when they were last thers. s A. Correcl.
& MR, BARATTA: Right. 1didn" mean to imply s Q. Thank you. Prlor to your Incident, are you aware of
7 she did in my question. - 7 anyone else slipping and falling in this Jot that we
L BY MR, BARATTA! 8 see here in Exhibit 12
9 Q. Just the fact that they had plowed lel's say somelime 2 A. Yes.

10 prior to your incident in February of 2014, were you 10 Q. Who?

11 aware of that? n A, On February 20th, Thursday.

12 A, Yos. 12 Q. The day befora?

13 Q. The guys would come in and ask for a drink, maybe get 13 A. Yes. ’

14 something to eat? 14 Q. Who?

15 A. Yes, 15 A. Dave, the owner's brolher-in-iaw who is a cook.

16 Q. And in the front of 2014, do you remember the snowplow 16 Q. Okay.

17 guys coming in on more than one accasion? 17 A. He fell as he was entering the building.

18 A. No. 13 Q. Do you know if Dave was hurl?

19 Q. Do you have any idea how there could be six inches deep 12 A. He hurt his elbow.

20 worlh of snow in the lot if they had plowed? 20 Q. Do you know il he sought medical reatment for that?

21 A. Okay. Prior to the incident? 2 A. lhave noidea.

22 Q. That's a bad queslion. ¥'m trying to figure out how 1o 22 Q. Did you talk to Dave about his slip and fali?

23 ask it 23 A, Yes.

24 The snow is covering the lot? 29 Q. What did Dave say to you?

25 A. Yes. 2% A. He was pissed. He was trying lo open up lhe door and
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1 there was so much piles of mounds of snow around the 1 Q. Are you aware of anyone elsa who slipped in this lot?
2 door, as he stepped on it to go In the door, he ended 2 A. That Friday, a customer fell.
3 up going down. 3 Q. Wasiitin ihis fot we see here in Exhibil 17
1 Q. Are you aware of anyone else who slippad and fell in 4 A. She actually slipped -- they hoth slipped down in this
5 Ihis lot prior to your incident during lhe winter of 5 area here.
6 20147 s Q. You're pointing to the leit of the photos we see in
7 A, Not prior. 7 Exhibit 1?
8 Q. What about after your incident? o A Yes,
9 A.  After, on the 23rd, Sunday. 9 ' Q. Canyou say lhat again?
10 Q. Of February? 10 A, Yes.
n A. Yes. 1 Q. No, your answer again, Youwere, We were lalking over
12 Q. Okay. 12 each other. 1just want it clear on the record. Tell
13 A. Tom Chakani fell in the back parking lot on his way to 13 me about the ciscumstances of this lady fafling to the
14 his vehicle. 14 foft of the photo.
15 Q. Do you know if Tom was injured? 15 A.  Sha was walking to her vehicle and she slipped on the
16 A. Ihave no idea because | didn't work anymore. 1 didn't 18 pavement and ended up going into the road.
17 see him. 17 Q. And you heard about this from?
18 Q. Howdid you hear about it then? 16 A, DebraBuck,
19 A. Debra Buck toid me. 19 Q. Any other slip and falls you're aware of on the
20 Q. Do you know if Tom -- did 1 ask you if you know if Tom 20 properly during this winter?
21 was hurl? 21 A, Acustomer,
22 A. Yes, you did, but | have no idea. She said he hurt his 22 Q. Another cusiomer?
23 arm, 23 A. Yes, on that Friday.
24 Q. So brother and brother-in-law both hurt their arm or 29 Q. And how did you oblain (hls informatlon?
23 elbow you pointed 10?7 25 A, DebraBuck.
Page 119 Page 121
1 A. VYes. 1 Q. Tell me what you understand about that.
2 Q. Do you know any of the facts surrounding Tom's fall? 2 A. That she had fell in the parking lot on her way to her
3 A, Just that he slipped on tha ice when he was going to 3 car in the actual parking lot,
4 his car. There's more. 4 . Q. Arews lalking about iwo customers who fell to the left
5 Q. There are more people who fell? 5 of the photograph?
6 A, The same week, 6 A. Oneisthe server. Marla works theroe, There was a
7 Q. Go ahead. 7 customer who fell, also, and if's my understanding that
8 A.  Im not sure if it's Tuesday or Wednesday -~ 8 there was an incident report on that for the customer
9 Q. Of the next week? 9 on lhe Friday.
10 A Yep. 10 Q. Did you ever discuss with any of the Chakani brothers
bR} Q. Goahead. 11 whelher or not it was their obligation to remove snow
32 A. Maria Isaac. 12 or de-ice the parking lot on these premises?
13 Q Whois that? 23 A. He discussed with me,
1 A. Aserver. She fell in the parking lot, bruised up all 19 Q. He being?
15 her knees, black and blue where she went straight down 15 A. Tom.
16 on her knees. 16 Q. OkKay.
17 Q. How did you find oul about thal? 17 A. The way that the properly works is i's broke up into
1w A. Debra Buck. 10 square foolage. Each business has their own squarg
14 Q. Did Debra indicale whelher or not lhis woman sought 19 feel. Mr. Sage's com;;any takes care of everylhing in
20 medical lreatment? 20 the properly. They do any repairs. Il there's a sewer
23 A. | don't think so, but she did show Debra the bruises 21 problem, they bring in the contraclers. Ii's their
22 where she fell oulside and Tom was again told he needed 22 company that does the snow, the grass, all of lhat. He
23 salt out there because Maria was actually on the 23 pays for alf of thal --
24 sigewalk walking lo her car when she fell. She like 24 Q. Mr. Sage or Mr. Sage’s company?
2n slipped off the sidewalk inlo the sireel. 5 A.  Yes, Mr. Sage's company.
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1 Q. Okay. What else did Mr. Chakani say about that? 1 BY MR, STEINER!
2 A. They receive, | believe, quarterly billing, maybe 2 Q. Do you have any idea of the specific conlents of that
3 six-month billing on whatever thelr square footage is 3 agreement?
4 that they are responsible for and hey pay that 1 A, My understanding is if the hol water healer goes, if
5 accordingly. 9 there's a hole in the roof, if there’s anything lo do
6 Q. And what was the reason that you were discussing this 6 with this spegific building, Tom and Jamal Chakani took
7 with Mr, Chakani? 7 care of that inside the building. Anything that was
8 A, He shows us his business all the time. He showed us 8 oulside of the bullding, they paid whatever Jim Sage
9 {ive actual bill and for that parlicular one that | had 9 told them they owed.
10 seen, tho whole parking lot was blacktopped. So he got 10 Q. Did you ever see that agreement?
11 his billing for that porlion of his square footage a1 A. Yes, | sald | seen the bill.
12 which was the whole around the bullding and in fact the 12 Q. Not the bill, the agreement.
13 store next door to Grand Dimilve's is also part of our 13 A.  No. It's not my business,
14 square foolage. $o he has lo pay for that little area, 14 Q. Okay. So when you say that's your understanding, it's
15 also, but we don't have access to . It's rented out. 15 based on secondhand knowledge through Tom?
16 MR. BARATTA: 1don't have anything else, 16 A, It was based on the bill that he received in the mall
17 Thank you. 17 from Sage Induslries or whatever -- Investments.
19 RE-EXAMINATION BY MR, STEINER: 18 Q. Right, that Tom paid?
19 Q. Just a real quick follow-up. When was this discussion i9 A.  Yes, when he received the bill.
20 with Tom Chakanl regarding the business modei that he 20 Q. Do you know whether Tom ever talked with T&J, any
2 had with Jim Sage? 22 employees?
22 A. Pmsony. idon't understand the question. 22 A. I he happened to be at the cash register whenever they
23 Q. When was your discussion with Tom regarding this 23 came In, of course, Hs would take their order and, you
24 business model where cerlain businesses are responsible 24 know, soclal conversation,
25 for a certaln square footage? 25 Q, Do you know if he ever talked business wilh them? If
) rage 123 Page 125
kY A, Alithe lime, worked there for 10 years. There 1 you don’t know, that's fine.
2 really wasn't a blll that | didn't see or the girls 2 A, ldon't know.
3 didn't see. They were always leti out on the bar area. 3 Q. 1 know we discussed following your complaint to Tom
4 Q. Okay. Butthat's you looking at bills. When was this 4 that you didn't know what Tom did with (hat
5 conversalion that you hag with Tom? 5 information, but what about wilh regard to any of these
6 A. Whengver he had the blacktop put in, s other incidents that Jessica Buck relayed to you, do
¥ Q. When was that? ? you know what Tom did with that information?
0 A. A couple ysars before | wasn't working there. 8 A. Her name is Debra.
9 Q. Soitwas prior to your fall by a couple years? b Q. ¥msorry. Debra Buck.
10 A. Yes. 10 A, 1just dor't want you lo get mixed up. thave no idea
1 Q. s your understanding that Grand Dimilre’s would pay 1 because { was not working at that ime.
12 for these services? 12 Q. Do you know if Debra Buck reported that to Tom?
13 A, ltwas part of thelr lease agreement. . 13 A. Youwould have to ask her. No, ] don't know.
14 Q. And do you have any idea the contents of that lease 14 Q. And you certainly wouldn't know if Sage Investment
15 agresment? ) 15 Group would ever have notice of any of these incidents?
16 A, As far s | understand, it was a 20-year lgase thal 16 A. Absolutely not.
17 they have. 17 Q. Okay. Did you ever go back to Grand Dimilre’s, i know
18 Q. But do you know the terms of who may be responsible for L not as a wailress, but lo go visil the premises
19 what? 19 following your injury?
20 A. No. ljusl--no, not specifically. 20 A Yes.
21 MR. BARATTA: Was your question does she know 21 Q. How many times?
22 whal the specific pro-rata allocation is for this 22 A.  Every lime | went lo Concentra, 1 would have to take my
23 lenant? 23 do-nol-work slip back to Dimitre's because | was
24 MR. STEINER: The terms of the lease 24 day-to-day. Originally, when | wenl on lhe Saturday
£ agreement with this tenant. 25 the 22nd, they told me to come back Wednesday the 25th

1.
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Page 126

or whatever. I'm just guessing on the dates. So i had

Page 128

going through | believe.
BY MR, STEINER:

2 to take my initlal report and give it to my employer,
3 no work unfil Wednesday, then I'd go back on Wednesday 3 Q. Okay. And none of your prior physiclans?
Ll and they'd say no work until Saturday and then I'd go 4 A. 1don't believs Concentra had anylhing to do with it,
5 back on Saturday. So | mean I was a day-to-day hey 5 MR. STEINER: 1 think that's all | have,
6 said, you know, so that's whal we went wilh. 6 Thanks.
7 Q. Was il not uniit Dr. Komblum that he recommended ? RE-EXAMINATION BY MR, GABEL!
8 Soctal Security Disability? 8 Q. Ma'am, on Exhibit 1 that you were talking about, could
9 A, Dr. Kornblum did nol recommend -- S you put an X and a ¢ircle in the spot that you feli?
10 Q. Was it through Concenlra then? I'm sorry. 1don'l 10 MR, BARATTA: That's one of my lwo questions.
1 recall. 1 BY MR. GABEL:
12 MR. BARATTA: What's your question, who 12 Q. Could you do that?
13 recommended that she file for Sociat Security 13 A, Yeah, would have lo say it was like - like right
14 Disability? 14 here.
15 MR. STEINER: Right. s Q. Andclrcle it. Okay. Thank you. Good. So you were
16 THE WITNESS: My -~ I'm trying to think of 16 walking in the rectangle over to that spot, correcl?
by his name. Jason, e A. Yes.
18 BY MR. STEINER: 18 Q. Okay. We talked before about T&J's and whether you
19 Q. Jason who? 'm soiry. 18 know or didn't know when they were 1o como out. So you
20 A, Fm trying to think, In August when t contacted 20 don't know what would trigger them to coms out, do you?
21 Concenira and | told them 1 wanted a second opinion. 21 A. No.
22 The information that } was receiving from Concentra was 22 Q. We talked about you thought that the snow was not
23 not going along with the pain. They kepl saying 23 scraped down, You don't know whether or not T&J's
24 muscular, muscular and 'm like his Is not muscular. 24 could have scraped down to this asphalt, do you,
25 In August, t was threatened by Workmen's 25 wilhout guessing?
Page 127 Page 129
1 Comp. They told me, "If you go see this other doctor, 1 A. Can you repeat the question, pleass?
2 your case could change as far as what we are willing lo 2 Q. Yes. You don't know whether T&J's could have scraped
3 pay anymore.” | said, “Do what you got to do because I 3 down 1o the ground the snow, corract, wilhout guessing?
4 have lo get a second opinion.” So at that point is 4 A. The day of the incident, no, they would not.
5 when 1 conlacted an attorney, Jay Trucks & Associates 5 MR. BARATTA: No, do you know whether of
¢ out of Clare, Michigan, and how | got their name was | 6 not -- listen to his question,
7 just went on tho computer, that name popped up and U THE WITNESS: Tknow. Ii's fike -+
o that’s who 1 tallkked to. 8 8Y MR. GABEL:
9 After talking to my atlorney, Jason, { can't 9 Q. m talking about the snow season of 2013 to 2014 and
10 rernember his last name, but he said, "Whal's going on?" 10 in the weeks leading up to your Incident, do you know
1 | iold him. Hae said, "Why have you waited this tong?” n whather T&J's could have scraped down to the ground
12 | said, "t didn't even know | had a 28-day” -- | could 12 wilhout guessing?
13 have wen! to another doctor 28 days after my incidenl. 13 A. Theycould havs, yes.
1 ) did not know that. So he was the one who suggested | x4 Q. You're not a snowplow operator, are you?
15 file. ’ : 15 A No.
16 Q. You also mentioned that you started visiting Dr. 16 Q. You don't know whether the blade would have been able
1 Kornhlum in August 2014, righi? 17 to get under lhe packed snow Lhat you described, do
n A. Yes. 18 you?
19 Q. Was he the one that made the recommendation to the 1e A. It would not have been able to, no.
20 Social Securily Disability thal you were disabled? 20 Q. It would not have. Okay.
41 MR. BARATTA: You mean was he the physician 21 A. No.
22 who testified? 22 Q. And you don'l know whelher or not the fact that cars
23 MR, STEINER: Right. 23 had driven over lhe snow would have impeded the blade,
24 THE WITNESS: Ultimalely, his reports is whal 24 right, from going down 1o asphall level, correct?
25 was lurned over to Social Security thal led 1o Ihat 25 A. Correcl.
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Page 130 Page 132
1 Q. And even assuming for the sake of discussion ihat the 1 the square footage indicated, pro rata squara feel, how
2 biade got down 10 asphalt level, you recognize that 2 much they owed and what they prepaid?
3 every hit of snow cannot be removed, corract? 3 A, Yes.
4 A, Correct, 4 Q. Did Mr. Chakani ever indicale thal he prepaid for some
5 Q. Because in Michigan there's always residue of snow, s common area mainlenance on the property?
6 corfect? 6 A. No.
7 A Correct. 7 Q. But you've seen lelters like this before --
8 Q. And even if there's residue of snow, it can become 8 A, Yes.
Y packed again and becoms slippery? You understand that? 9 Q. --wherein Mr, Sage or his company demanded money for
10 A, Correct. 10 expenses related lo maintenance of the subject
1 Q. And you understand the temperature flucluation in 1 properly?
12 Michigan, even if the blade gels down to asphalt level, 12 A Yes.
13 there can be a refreeza and a slippery condition? You 13 MR. BARATTA: | don'l have anylhing else.
19 know that, correct? 14 MR. STEINER; |{hink I'm all set.
15 A. Correct. 18 RE-EXAMINATION BY MR, GABEL;
16 Q. And again, as it relates to exactly what they did or 16 Q. You haven't seen any documentation from T&J's, have
17 did not do in the winter of 2013-2014, you do nol know 17 you?
1o what T&J's did, correct? 18 A. No.
19 A. Correct, 19 MR. GABEL: Nothing furilher,
20 MR. GABEL: Okay. No furlher quesiions. 20 {The deposllion was concluded at 6:10 p.m.;
21 MR, BARATTA: Mark this, pleass, Exhiblt 2. 21 signature of the wilness was not requested by counsel
22 DEPOSITION EXHIBIT 2 22 for the respective parlies hereto.}
23 WAS MARKED BY THE REPORTER 23
24 FOR IDENTIFICATION. 24
25 RE-EXAMINATION BY MR. BARATTA: 25
Page 131 Page 133
1 Q. We've marked Deposition Exhibit 2. ¥m going to iy 1 CERTIFICATE OF NOTARY
2 and make it as quick as } can. The letters that you 2
3 said, the correspondence you said you saw from Mr. Sage 3 STATE OF MICHIGAN )
4 1o the Chakanl brothers where you described that they 4 }SS
$ would owe certain things that were done on the properly 5 COUNTY OF MACOMB }
6 and they would owe their share of i, do you recall 6 i, Galt R. McLeod, Certified Shorthand Reporier, a
7 that testimony? 7 Notary Public in and for the above counly and state, do
" A Yes. 8 hereby certify thal the above deposition was taken before me
2 Q. F'm going Jo show you what's been marked as Exhibit 2, 9 al ihe time and place hereinbelore set forlh; thal the
10 Do you recognize that? 10 wilness was by me first duly sworn 1o lesiify to the trulh,
1 A. ido. Well-- 1 and nothing but the truth, that the foregoing questions asked
12 Q. Mave you ever seen that lelter. that specific letter 12 and answers made by the wiiness were duly recorded by me
13 _ before? 13 stenographically and reduced lo compuler transcription; that
14 A. Not this specific leller. 14 this is a true, 1ull and correct transcript of my
15 Q. Okay. Have you ever seen a letter from Sage investment 15 slenographic notes so taken; and thal | am not related lo,
36 Group, LLC similar to thal leller? 16 nor of counset to either pary nor inlerested in the evenl of
17 A. Yes, many of lhem. 17 this cause.
18 Q. Okay. Thalletler indicates lhal (here are some 18
19 charges it looks like from Detroil Edison, T&J 19 -
20 Landscaping, general maintenance, B.F. Domzalski it 20 Gail R. McLeod, CSR 2901
21 jooks like insurance and then taxes. 21 Notary Public,
22 A, Correct. 22 Macomb County, Michigan
23 Q. Do you see that? 23
24 A Yes. 24 My Corminission expires: September 23, 2017
25 Q. And then you see there's a Dimilre’s restaurant with 25

q.
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James Sage

March 6, 2017
Page 1 Page 3
STATE OF MICHIGAN 1 TABLE OF CONTENTS
INTHE CIRCUIT COURT FOR THI: COUNTY OF MACOMB 2
3 WITNESS PAGE <
DONNA LIVINGS, 1 JAMES SAGE §
Plaintiff, 5  EXAMINATION BY MR. BARATTA: sk
V8. Casc No. 2016-0018J9 NI 6 EXAMINATION BY MR. GABEL: 42
HON. EDWARD A, SERVITTO 7 EXAMINATION BY MR. STEINER; 52
SAGE'S INVESTMENT GROUP, LLC, a 8 RE-EXAMINATION BY MR. BARATTA: 55
Michigan limited Hability company, and 9 RE-EXAMINATION BY MR. GABEL: 59
‘T8) LANDSCAPING & SNOW REMOVAL, INC., a Y RE-EXAMINATION BY MR, STEINER: 60
Michigan corporation, 11
Defendants. 12 EXHIBITS
13
14 EXHIBIT PAGE
15 (Exhibits retained by Mr. Baratia)
The Deposition of JAMES SAGE, 16
‘Taken at 36470 Moravian, 17 DEPOSITION EXHIBITS 1 -3 4
Clinton Township, Michigan, 18 1- Pleading
Commencing at 2:00 p.m., 19 2- Pleading
Monday, March 6, 2017, 20 3- T&J Snow Schedule
Before Lisa M. Fix, CSR-3121. 21 DEPOSITION EXHIBIT 4 26
22 (Assignments of Lease)
23 DEPOSITION EXHIBIT 5 36
24 (CAM letter)
25
Page 2 Page 4 g
1 APPEARANCES 1 Clinton Township, Michigan
2 2 Monday, March 6, 2017
3 CHRISTOPHER R. BARATTA, ESQ. 3 2:00p.m.
4 BARATTA. & BARATTA 4
5 120 Market Street S JAMES SAGE,
6 Mount Clemens, Michigan 48043 6 was thercupon called as a witness herein, and after
1 Appearing on behalf of the Plaintiff. 7 having fizst been duly swom to testify to the truth,
8 8 the whole truth and nothing but the truth, was
9 STEVEN R. GABEL, ESQ. 9 examined and testified as follows:
10 THE HANOVER LAW GROUP 10 MARKED FOR 1DENTIFICATION:
11 25800 Northwestern Highway, Suite 400 11 DEPOSITION EXHIBITS 1-3.
12 Southfield, Michigan 48975 12 MR. BARATTA: The record will reflect this
13 Appenring on behalf of the Defendant, T&J Landscaping. 13 is the deposition of James Sape, taken pursuant to
14 14 Notice, to be used for all purposes consistent with
15 MARK W. STEINER, ESQ. 15 the Michigan Cowt Rules.
16 SEGAL MCCAMBRIDGE 16 My name is Chris Baratta, [ yepresent Donna
vi 39475 13 Mile Road, Suite 203 17 Livings. How are you?
18 Novi, Michigan 48337 18 THE WITNESS: Good. How are you?
19 Appearing on behalf of the Defendant, Sage's. 19 MR. BARATTA: Good, thank you.
20 20 Have you ever had your deposition before?
21 21 THE WITNESS: Yes.
22 22 MR. BARATTA: Okay. When was the last time
23 23 you had a deposition?
24 24 THE WITNESS: Seven, eight, ten ycars ago.
25 25 MR. BARATTA: Allright. So just going

1 (Pages 1 to 4)
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Page 5 page 7
1 over a couple of the ground rules in case you've 1 A. Nope. ;
2 forgotten. The woman to my left, your right is taking 2 Q. Okay. Are you curently employed? ;
3 down everylhing we say, so it's important for a couple 3 A, Yes. 3
1 of reasons that 1 bring this up. Verbal responses to K Q. And where are you employed? %
5 my questions as opposed to nodding or shaking your 5 A, T'm self-employed.
6 head so that the record is clear on your response. 6 Q. Allright. And are you self-employed as an
? THE WITNESS: Got it. ? individual, or do you have a company or companies?
8 MR. BARATTA: Good. And then 1 know when 9 A. 1 have companies.
S we talk in normal conversation you understand what my 9 Q. Okay. What are they?
10 question is before 1 finish my sentence most of the 10 A. Um, real estate companies, restaurants.
11 time, but in this case I'm going to ask you to let me 11 Q. Is your self-employment pretty much in the realm of
12 finish my question, and then in turn Pil let you 12 restaurants and real estate companies?
13 finish your answer so the record and the transeript is 13 A. Yes.
14 clear, okay? 14 Q. Do you delve into other arcas for income?
15 THE WITNESS: Got it. 15 A. Yhave in the past, yes.
16 MR. BARATTA: If you don't understand 16 Q. As we're here currently is it just restaurants and
17 anything that I'm saying, Jet me know and I'll be 17 real estate invesiments?
18 happy fo replrase the question until we communicate 18 A. Restaurants and real estate. I do some hard money
19 effeetively. Good? 19 lending where I buy moxtgages. You know, buy
20 THE WITNESS: Good. 20 mortgages.
21 MR. BARATTA: Good. Okay. 21 Q. Okay. Allright. But that's generally those three
22 EXAMINATION 22 things are the nature of -~
23 BY MR. BARATTA: 23 A, Yes.
24 Q. State your full name for the record, please. 24 Q. --how you earn your money?
25 A, First name is Jim, last name Sage, S-A-G-E. 25 A. Yes.
Page 6 Page 8
1 Q. What js your full name? 1 Q. Okay. And one of those companies, as ! understand it, g
2 A. My legal name is Jamal, J-A-M-A-L. 2 is called Sage's Investiment Group, LY.C?
3 Q. Jamal Sage? 3 A. Yes, g'j)
4 A. Yes. 4 Q. Istbat a sole member LLC? r—
S Q. Your address? 5 A. Yes. é
6 A. 10 Capri Lane, Desyborn Heights, Michigan, 48127. 6 Q. Okay. How many employees are in that LLC?
7 Q. Your date of birth? 1 A. Nene. )
8 A. 5.3-62. 8 Q. When was it formed, do you recall? o
9 Q. Did you graduate from high school? 9 A. 1don'trecall. <
10 A. Yes. 10 Q. More than ten years ago? z
i1 Q. Which high school? i1 A. Yes, I'm not sure, to be honest with you. ')
12 A, Fordsomn. 12 Q. Okay. That's fine. That's a fair answer. '®)
13 Q. And what ycar? 13 A. Yenh. >
14 A. 1980. 1 Q. That's another ground raje. If yon know something, -
15 Q. After high school did you bave any subsequent 15 great - ’  ~—
16 education? 16 A Yes. v S
17 A. Yes, v Q. - but if you don't, just tell me that you don't know D
1a Q. Where? 18 somelling. O
19 A. A couple years of college at Henry Ford. 18 A. Yenh. Originally we owned everything under one LLC, ‘ =
20 Q. Any degree from there? 20 and then 1want to say about seven, cight, ten years ; ~
21 A. No. 21 ago we switched everything around and we moved D
22 Q. Okay. Other than the couple of years at Henvy Ford, 22 everything to different LLC's. ’_U_“)
23 any other education? 23 Q. You followed your fawyer's advice? s ..
24 A. Some pilut Jessons here and there, but that's it. 29 A. Oh, yes. : \LS
25 Q. Any certifications? 25 Q. Good. ; g
=<

2 (Pages 5 to 8)
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Page 9 rage 11
1 A. And accountant's. 1 company, amongst athers, for a fall thal occwred at
2 Q. And accomntant's right. And more tax returns lo file. 2 the plaza on February 21st, 2014, You generally
3 A. Yes. 3 familiar with the lawsuit?
U Q. Yes. Yes. 1 A. U, I heard about it recently --
5 So you don't recall if Sage's Investment 5 Q. Okay.
6 G oup is more or less than ten years old, but do you 6 A. --from you, actually.
1 recall as of 2014 whether or not that company was 7 Q. Okay. We noticed your deposition today duces tecum,
3 formed? 8 which means to bring some docuinents with you. So this
9 A. Yes, 9 question may be more appropriate for your counsel, but )
10 Q. 1t was? 10 I'm going to ask you anyway. ) asked you fo produce _l;
11 A. 1t was, uh-huh. 1 today any and all snow removal and deicing contracts p—
12 Q. Okay. What holdings, as of 2014, did the LLC have? 12 in effect for the premises located at 25001 Gratiot N,
13 A. Just that building. 13 for the month of February 2014, Do you have any N
14 Q. Just that building, or just that -- um, I'n going to 14 documents in response to that? -
15 say strip mall or plaza, for lack of a better term? 15 A. No, No,ldon't,
16 A, The whole strip mall. 16 Q. Okay. Is there a reason why you don't? z
17 Q. Okay. Now, in the strip mall, let's break it down a 17 A. 1just don't keep receipts, don't keep documents, I
18 little bit, if we could. First we're talking about 18 mean some of them I do scan in, but -
19 25001 Gratiot Avenue in Bastpointe? 19 Q. Well, these are
20 A. Yes. 20 A, WMm%qmmWMMMWmmwMNM&“
21 Q. Allright. Consists of, generally speaking, a parking 21 Delieve?
22 Iot and one building? 22 Q. Well, } assume that T&]J js the snow removal contractor
23 A. No, it consists of a parking Jot -~ well, 2500 -- we 23 for that plaza at tl)e time we're talking about?
24 have a few addresses there. 25001 Gratiot is the 24 A. Yes.
25 Dimitri's, and then next to it we have a haix salon, a 25 Q. And] don't know if there is a written contract
page 10 Page 12
1 pizza place, but those addresses are all Ten Mile -- 2 between Sage's and T&J, or if there is an oral g Q
2 Q. Okay. 2 agreement?
3 A. --s0, 3 A. Xi's an oral agreement. There's no confract, Q @)
1 Q. And are those additional places in a separate 4 Q. Okay. All right. And so the oral agreement with T&J o i
s building? 5 would be regarding snow removal, as well as any 5 —~
6 A. They're attached. 6 deicing or salting services? <
7 Q. They're attached? 1 MR. GABEL: Aund let me object to the teym o} e
8 A. One same building, same pareel. 8 removal. 1 know it's a term of axt, we all use it, o U
9 Q. So how many tenants, if the plaza was fully occupied, 9 but object to form and foundation. I think it's snow < o
1o would you have there? 10 maintenance, but you may go ahead. z <
11 A. Abont ten. u MR. BARATTA: Well, we can use that tasm - | O z
12 Q. Okay. So there's the restaurant and approximately 12 MR. GABEL: That -- )
13 nine other businesses there? 13 MR, BARATTA: -- if you're more comfortable ;> Q
14 A. Yes, 14 with that, o
15 Q. And do you recall how Jong you've owned that plaza 15 MR. Gabel: Correct, 1 just don't like the Q’ >
16 for? 16 word removal because -- S —
17 A. 1bought thatin 1997. 17 MR. BARATTA: 'Cuz it's a verb? N —
18 Q. Okay. And just so the record's clear, we're talking 18 MR. Gabel: No, because it's impossible to o R3
19 about Sajo's Plaza in Easipointe? 19 remove -- . J
20 AL Yes. 20 MR. BARATTA: Al the snow? S
21 Q. Okay. This particular LLC, Sage's Investnent Group, 21 MR. Gabel: - snow, therefore I'm A o
22 doesn't have any other properties or assets? 22 objecting to forim and foundation. Please go ahead and | 9 —
23 A. No. 23 ask him whal the nature and extent of it is. : = ~
29 Q. Allright. We're here to talk about today primarily a 24 BY MR, BARATTA: % AN
25 Jawsuit that Donna Livings has filed agamst your 25 Q. Allright. So the Snow Maintenance Contract that you - l\)
3 (Pages 9 to 12) 3
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Page 13 Page 15
1 have with T&J is oral? 1 THE WITNESS: This is saying that we said
2 A. Yes. 2 that T&J is not responsible, or is responsible?
3 Q. Any salting or deicing is done by T&J to that plaza as 3 BY MR. BARATTA:
4 of 20147 4 Q. This is a document that your lawyers filed saying that
5 A.. Yes. S T&]J is either wholly or partially responsible for the
6 Q. Arc there any other independent contractors who might 6 incident in question. And the incident in question
7 be responsible for snow maintenance or deicing at 7 involves Donna Livings.
8 Sajo's Plazn in February of 20142 8 A. Olay.
9 A. Not that I have hived, but itis the tenants’ 9 Q. Allright. Soa couple of questions on that document
10 responsibility to take eaxe of the snow and the icing 10 there.
12 md cleaning. T&J only does the bulk of it. Butin 11 1t indicates in the document that there is
12 all their leases they're responsible to take care of 12 an agreement between T&J and Sage's, and when 1 say
13 the jcing, they're responsible to take care of the 13 Sage's -
14 snow, the salting. So it's stated in 2l their 14 A. Investment Group.
15 leases, 15 Q. - you understand that I'm talking about --
16 Q. And we'll get to that in a little bit. 16 A. Ubh-huh,
17 A. And the reason we do that -- can X keep going? 17 Q. -- your company that's the defendant here?
18 Q. Ifyou'd like. 18 A. Yes.
19 A. Sure, The renson we do that is I cannot have a 19 . So you just indicated that this was an oral agreement
20 company --we do - we use T&J Landscaping, or T&J 20 that you had with T&J versus a written contract?
21 Snow Removal or Snow Plowing, whatevexr you want to 21 A. Correct.
22 call it to get the bulk of it out of there. But 22 Q. Allright. So my question now is, when did you -
23 let's say it snows at 2:00 o'clock in the morning, and 23 First of all, was there ever a written
24 then 3:30, 4:00 o'clock in the morning you started 24 contract for snow maintenance?
25 getting more snow, you know, they're not going to go 25 A, No.
Page 14 Page 16
1 back there on the hour and just clean it wp. There's 2 Q. When did the oral agreement commence between Té&J and
2 always snow is constantly going to come down, so we 2 Suge's regarding snow maintenance at Sajo's Plaza?
3 leave that up to the tenant. But the majority of the 3 A. We've been iriends for about 25, 28 years.
1 salt and snow we take carc of, but it's not our 1 Q. Who's we?
5 responsibility. 5 A. Me and the gentleman that ewns T&J Landscape.
6 Q. Okay. 6 Q. Dis name?
1 A. 1do it to malke sure that the tenants are doing their 7 A. Tom Caramagno.
8 responsibility, therefore, what's why we bill them. 8 Q. Okay. I thought it was Dave, but that's fine.
2 Q. Okay. Take a look, if you would, Mr. Sage, at Exhibit 9 A. Could be one of the partners.
10 Number 1. Do you recognize this document? 10 Q. Goahead.
11 After yow've had a chance to xead it, let 11 A. But in every property that 1 own they maintain, they
12 me know. 12 serviee it, they clean the snow, they cut the grass,
13 A. Okay. 13 they salt, they fextilize.
14 Q. You finished reading it? 14 Q. Soif you had to estimatc how long this oral
15 A. Pretty much, yes. 15 agreement’s been in place, and you're right, it was to
16 Q. Allright. So I'm assuming that you provided this 16 Tom, between T&J and Sage's, you would say --
17 information to your attomey, what's essentially the 17 A. Twenty-five years, 28 years.
18 factual predicate for what's contained in Exhibit 12 18 Q. Okay. What are the specific tenms, or what were the
19 Is that your daughter? 19 specific lerms as of 2014 regarding snow mainlenance 4
20 A. No. 20 or deicing? :
21 MR. STEINER: 1 will object just, um, to 21 A. When it snows, they plow, when it needs salting, they
22 the extent that it's a legal document filed in the 22 salt, ' ;
23 cowrse of this lawsuit. 23 Q. Is there any minimum amount of snowfall that would
24 MR. BARATTA: Document speaks for itself. 24 trigger T&J's response?
25 Thal wasn't my question. 25 A. No.
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pPage 17 page 1% [
2 Q. Would the decision to plow Sajo's Plazn be left to Tom 1 A, Okay. i
2 Caramngno, o T&J, or would you eall T&J and instruct 2 Q. -- and you've lold me that T&J is going out there. ;
3 them to plow? 3 ' assuming thal's pursuant to the agreement that you 3
4 A. Would be up to T&J Lo plow, but generally if we get a 4 have with T&J, correct?
5 half inch or a very light coating of snow they do not 5 A. Yes, we just talked about it,
6 come out and plow, it's nothing there to plow. But 6 Q. Okay. So you also now are intermingling a tenant's
7 when thexe's reason for them to go plow, they do go 7 purported responsibitity to maintain the lot in
8 out there and plow. But then, Jike I said, it's the 8 regards to snow, and I'm not sure how that correlates
9 tenants' responsibility to -- S or intertwines with the oral agreement that you have
10 Q. No. No. No. 1don't want to talk about tenants. 10 with T&J.
11 You're outside the scope of iny question, We'll get to 1 A. T&J is supposed to come out and plow, as I stated, at
12 the tenants in a couple of minutes. 12 3:00 o*clock in the morning you get three inches of
13 So jt was up to T&J's discretion to plow? 13 snow, okay? But then once the parking lot is plowed,
14 A. Correct. 14 it's also the tenants’ responsibility to maintain it
15 Q. You mentioned, though, that if there was a minor 15 throughout the day. And I've gotten many calls
16 amount of snowfall that they wouldn't necessarily come 16 throughout the day asking if we can get it plowed
17 out, is that also corvect? 17 again if we get anothex inch or two inches or
18 A. 1t's very minor, yes. 18 thiree inches, or whatever the easc might be, But it's
19 (}MMWMWWMMMMMWWMWMMK 19 up == it's the tenants’ responsibility to take eare
20 inch or less? 20 of. The reason I hired T&J's, to make sure that jt's
21 A. Quarter inch. 21 being taken care of, it's being plowed, it's being
22 Q. Okay. Coating, a small conting? 22 salted as needed.
23 A. Yeah, a small coating, dusting. 23 Q. So when T&J does that first plow after your i
214 Q. Other than that, your oral agreement with T&J is that 29 hypothetical thres inch snowfall, is that something
25 if it's anything over a minor amount of snow, it's T&J 25 that you pay fox, yonr company pays for?
Page 18 Page 20
1 who hos the responsibility to come and plow the lot, 1 A. Yes. Therefore, but then it's distributed baek to the
2 correct? 2 tenants,
3 A. Correct. 3 Q. Prorata under CAM, C-A-M?
4 Q. Allright. So what about deicing or salting the lot, 4 A. Under CAM charges. But again -
5 is that also up to T&J's diseretion? 5 Q. Do the tenants -~
6 A. Yes, 6 Go nhead, I don't want to cut you off.
7 Q. Okay. 7 A. But again, to -- they do get billed for the CAM’s from
8 A. It's up to the tenants, It's not up to the tenants, 8 T&J and everyone else as your bill states there.
3 it's the tenants' responsibilily under their terms of 9 Q. They get billed from T&J, or from you?
10 the lense. What we do is we do the parking lots, yon io0 A, No, they get billed from me. X get billed from T&J.
11 Tnow, we do salt them, we do plow them, but it's the 11 Q. Right.
12 tenants' responsibility. We do it to make sure it 12 A. But at the same time, like I said, it's their
13 dacs get done, but as 1 stated earlier, if it needs to 13 responsibility to maintain it throughout the day.
14 get done over and over again it's the tenants' 14 Q. When you say maintajn it, are you talking about the
15 responsibility. 15 sidewalks or the parking lots?
16 Q. I'mnot clear on your answer at all. 16 A. Everything around their huilding,
17 A. Okny. We plow it - assuming we get a snowlall, okay, 17 Q. Okay.
18 Jike I said earlier, it snows at 2:00 o'clock, 3:00 18 A. It's stated clearly in the Lease. d
19 o'clock in the morning, we get three inches of snow. 19 Q). Now, are Ihey obligated to use T&1, the tenants? '
20 T&J goes out there and cleans it all up. 20 A. No. i
21 Q. And ! wanl to stop you right there. 21 Q. In particular, Grand Dimitri's? f
22 A. Olkay. 22 A. They conld use anyone they want to, they just have to ¢
23 Q. Okay? And 1 don'l want to cut you off, but I want to 23 notify us, you know, as long as they take eare of it. {
24 break it down a little bit. 24 Q. Why do they have to notify you if they're responsible ;
25 So you've assumed a three inch snowfall - 25 for maintenance? d
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Page 21 Page 23 ¥
1 A. They've responsible — so we don't have T&J get double 1 A. linspect - X inspect as needed. I don't go there to
2 billed twice for two companies. 2 make sure -- T have multiple properiies, so k don't go
3 Q. But you wouldn't get double billed. 3 to each property ~- 1 go there to make suve it gefs
4 A. Y'm going to get billed from Y&J from clearing theiy 4 plowed, it gets cleaned, yes.
5 parking lot. 5 Q. Do you go there before it gets plowed?
6 Q. Right. 6 A. No.
7 A. And they're also -~ they're not going to pay me back 7 Q. Soyou go there after to see that T& did plow?
8 wnder the pro rata share because they look eare of it. 8 A. 1do a drive through, and 1 have tenants that notify
9 Q. Bul you're going to get paid back for the bill that 2 me if it does not get plowed.
10 T&J sends you by the tenants. 10 Q. Right. But the answer to my specific question, you
1 A. If you are a tenant would-yon do that? i don't go to Sajo's Plaza before to mnake ap inspection
12 Q. No. No. No. 12 for the purpose of determining whether T&J should come
13 A. If yon were Dimitri's would you let me bill you, and 13 out or not?
14 then you clean the parking lot, as well? 14 A, Absolntely not.
15 Q. You can't ask me questions, but the answer is no. 15 Q. That's correct?
16 A. Okay. Well, I'm just giving you a hypothetical heve. 16 A. Correct.
17 Q. Well, ' trying to -~ I'm just trying to figore it 11 Q. But you said you do go back to the property to look
18 out. 18 and see what type of a plow T&J did?
19 A. I'm trying to answer your question. 19 A. Occasionally.
20 Q. T&J comes out the first time in your snowfall -- in 20 Q. Occasiopally?
21 your snowfall example and they plow the lot. 21 A. Occasionally. I do a drive through --not
22 A. Okay. 22 specifically on the snowplow, but I do a drive
23 Q. Now you said it's up to the tenants to maintain it the 23 through, check for potholes. I do a drive through,
24 rest of the day? 24 niske sure the tenants are keeping up with their
25 A. Olkay. 25 maintenance. X do a drive throngh, make sure there's
Page 22 Page 24
1 Q. So they could use any coptractor they want afier that, 1 no garbage in the back buildings. But that's done
2 right? 2 weekly or biweekly basis, ox as needed if 1 get a
3 A. Absolutely. 3 phone call.
4 Q. They're going to get billed for T&J coming on the 4 Q. Now, when T&J comes out the first lime in your example
5 property by you - 5 of a three inch snowfall, that's pursuant to the oral
6 A. Yes, 6 agrecment that you bave, that if it's anything more
1 Q. --under CAM? 7 than just a minor coating they need to come out and
8 A. Correct. 8 plow, correct?
k4 Q. Okay. Are the tenants allowed to call T&J to come out 9 A. Correct,
10 additional times? 10 Q. And then | wasn't elear on your answer as far as
i1 A. They have T&J's pumber, yes. 11 saiting the parking lot. Is thut also up to T&J's
12 Q. Ase they pamitted to do so? 12 discretion, or is that your discretion?
13 A.h&AmM@mJmewwmqmmmHMmmmu, 13 A. No, it's up to T&J's discretion.
12 when T&J plows at 3:00 o'cloclc in the moxning, they 14 Q. Okay. And 1 would assume, if you know, that salting
15 leave, if it needs to get plowed again they contact 15 is an additional charge?
16 them to get it done. But neither myself, nor T&J 16 A. Correct.
17 would be on the parking lot, te see how the parking 1 Q. And that, again, would be passed on to the tenants
13 lot Jooks the rest of the day after it gets plowed, 18 through CAM?
19 Q. You don't inspect Sajo's Plaza, J'm assuming, based on 19 A. Correct.
20 your answer, Do you leave that up to T8J's 20 Q. Allright. SoI'm going to show you the document
21 discretion? 21 marked as Exhibit 2. 1t's the swne pleading as
22 A. As far as snawfall? 22 Exhibit |, except this one involves Grand Dimitri's.
23 Q. As far as checking the Jot, inspecting the Jot to see 23 A. Okny.
24 whether or not the lot at Sajo's Plaza needs to be 24 Q. And after you've had a chance to Jook at it, my first
25 plowed in the first place. 25 question is I assuming you provided your attorneys
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Page 25 Page 27
1 with this information regarding Grand Dimitri's? 1 A. Uh-hub.
2 A. Correet. 2 Q, Just tell me generally, six, what those assignments
3 Q. You mentioned earlier that the tenants' responsibility 3 were.
1 for removing or maintaining snow and dejcing is the 4 A. Well, I bought the building from, um, Boulkis,
5 tenants' responsibility pursuant to their leases. 5 Q. Boukis, that was it.
6 A. t's pursuant o their Jeases to maintain the property 6 A. Boukis. And the Lease was -~ believe it was between
7 for the icing. And 1 could pull the Lease out and 7 Boukis and -~
8 point it out to you, ¥ believe it's under Repairs and 8 Q. Grand Riviera?
9 ~ Maintenance. 2 A. Grand Riviera at the time.
10 Q. Your attorney has already forwarded me copies of 10 Q. And who is Grand Rjviera?
1 Leases, but -~ and 1 can show them to you and we can a1 A. Grand Riviera used to be -~ God, you're making me
12 mark them. 12 thinlk now.
13 A. Ohay. 13 Q. lknow. Younade me think.
14 Q. But I want to tell you in advance, that they appear to 14 A. 1t was a couple of young men that ran the restaurant
15 have been expired over ten years ago. So if'you have 15 there, they had the Lease with Boukis over there.
16 something more current that you can get for me, that 16 Q. Question. Was anyone from Grand Riviera either Tom or
17 would be great, otherwise we'll mark this and go 17 Jamal Shkoukani?
18 through this, 18 A. They - they bought the building - they bought the
19 A. That's the original Lense. 19 restawrant from Dimitri's. Dbnitxi's came in and -
20 Q. Allright. 20 bought it, and then they transferred it to that for
21 A. They really have no Lease right now, Those have 21 them. They're the corrent owners yight now.
22 been - 22 Q. Aliright. Let's finish up one thing at a time.
23 Q. Okay. 23 So the assignments reflect that you bought
24 A. They've been a month-to-month for quite some thme. 24 the building from Boukis.
25 Q. So does Grand Dimitri's have g Lease? 25 A. Correct,
Page 26 Page 28
1 A. Yes. Canseeif that's a correct one? 1 Q. And essentially the leases were assigned to you or the
2 Q. Sure. Let me get this out for you. 2 company that you owned which purchased the plaza.
3 MR. BARATTA: Let's mark the whole thing, 3 A. Correct.
4 You want these assignments? 4 Q. That's a general, good statement about what the
5 BY MR. BARATTA: 5 assignments are?
6 Q. Before we go off the record, what are these 6 A. Yes.
7 assignments? Are they just - Imean ¥ know Jimmy T Q. Allright. Soyou assume, then, the obligations as
8 Giftos is in there. He's been dead for ten ycars. 8 landiord under the Lease between now yourself and
9 A. Yeah. 9 Grand Riviera. Daes that sound pretty accurate?
10 Q. Used to play backgapumon with hiin. 10 A. Correet.
11 A. Yep. 1u Q. Allright. Question. When did Grand Riviera -~
12 Q. Pretty good player. He was. 12 strike that.
13 A. Heis. God rest his soul. He was a good guy, too. 13 ‘What was Grand Riviera’s name to the public il
14 (Off the record.) 14 as a rostaurant? h
15 MARKED FOR IDENTIFICATION: 15 A. Riviera's. :
16 DEPOSITION EXHIBIT 4. 16 Q. Okay.
17 BY MR, BARATTA: 17 A. Grand Riviera.
18 Q. Sol think that's Exhibit 4 in [ront of you, Mr. Sage, 18 Q. And how long did Rivicra's Restaurant exist for?
19 and I don't have a copy in front of me, but I remember 19 Unti] what year?
20 tooking at it. The first several pages looks to me 20 A. You are making me think.
21 like they're assignments of leases, and they're going 21 Q. If you don't know, you don't know. 1f you can give me
22 back, if 1recall correctly, maybe to hike the late 22 a ballpark, give me a ballpark.
23 '90s. There was an Lddie Boufos or Boufros Trust. 23 A. 1 know Dimitri's -
24 There was James Giflos in there. T think your name 24 I have to take this.
25 was in there al some ponl. 25 Q. Goahead. That's finc.
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Page 29 Page 31
1 (Off the record.) 1 Q. In other words -
2 MR, BARATTA: We took a short break and 2 A. 1'll have to check ny records.
3 we're back on now. 3 Q. You don't have a copy of a written Lease between
4 BY MR. BARAITA: 1 Sage's and Grand Dimitii's?
5 Q. You were thinking in your head when the phone rang how 5 A. Canyou give me a few minntes? 1 eould look in my
6 long Riviera Restawrant was around for, or when did & offiee.
7 they ccase to exist? 7 Q. Sure, we can,
8 A. 1 Delieve Dimitri's took over about ten years ago. 8 A, Can-we take a quick break?
9 Q. And Dimitsi's is the Shkoukani brothers? 9 Q. Sure, why not?
10 A. Ne, Dimitri's originally was Jimmy Dimityi, 10 (Off the record.)
11 Q. Okay. 1u MR. BARATTA: Back on.
12 A. It could be Giftos. It could have been Giftos. 1 12 BY MR. BARATTA:
13 belicve it was Giftos, and then it was Jimmy Dimitxi, 13 Q. So you wexe going to go look, Mr. Sage, and you were
14 and then they called it Dimitri's, and then these guys 14 going to see if there is a written Lease Agreement
15 took it from them, 15 between Sage's and Grand Dimitri's,
16 Q. And then when Shkoukani's took it over it became Grand 16 A. They'reisnone.
11 Dinutri's? 17 Q. Okay. Do you know if Grand Dimitui's hired any
18 A. Yes. 18 contractor to remove snow or deice the premises other
19 Q. Soit went from Dimitri's to Grand Dimitri's? 19 than perhaps T&J?
20 A. Dimitri's. 20 A. No.
21 Q. Did you ever have a Lease Agreement with Grand 21 Q. WNo, you don't know?
22 Dimitri's? 22 A. No, I don’t know.
23 A. No. 23 Q. Do yon know if Grand Dimitri's ever paid T&J for snow
24 Q. So they have always been imonth-to-month? 29 maintenance services or deicing services at the plaza
25 A. They've always kind of followed the termns of ihis 25 independent of your CAM charges?
Page 30 rage 32
1 Lease. 1 A. No,1don't.
2 Q. Right. Bul they never signed a Lease, comrect? 2 Q. Allright. Do you know whether Grand Dimityi's ever
3 A. No. 3 set the terms for snow mainlenance or deicing services
4 Q. That's correct? 4 at Sajo's Plaza with T&J?
5 A. Correct. I believe they signed an assignment, 5 A, No,1don'l.
6 accepted an assignment. 6 Q. 1had asked your attorneys to produce -- 1 want to
1 Q. 1didn't see that in there. Ifyou could point it out 1 represent it was a couple months ago, but it might
8 to me, that would be great. 8 have been a shorter time period than that, complete
9 A. O, there's Jim Giftos. 9 copies of any and all bills and/or invoices for snow
10 Q. So you indicated in your Notice of Non-party Fault, or 10 and/or ice removal at the subject premises. Your
1 your attorneys did, that Grand Dimitri's bas an 11 response, through your attoyney, was that you don't
12 obligation pursuant to a written Lease Agreement, and 12 have any responsive documents at this time. And does
13 actually we've Jearned today, correct me if I'm wrong, 13 that still remain true?
14 that there is an oral Lease Agreement, not a written? 14 A. Yes. o
15 MR, STEINER: One moment. 1'd like to 15 Q. Js there any reason why you don't kecp any copies of
16 object to foundation. That calls for a legal 16 bills or invoices for snow removal seyvices at this
17 conclusion. 17 plaza?
19 BY MR. BARATTA: 18 A. 1leep invoices for all my plazas, but when it comes
19 Q. Okay. ] don't think it does, but you can answer the 19 down to snow removal and landseaping J don't ‘cuz
20 question. 20 sometimes we get bills, sometimes we don't get bills.
21 A. They've always followed the terms and the conditions 21 Like ] said, we're friends, we do a lot of things
22 of the original Lease since they took over. 22 together. There's no general - you know, he comes in
23 Q. Okay. And then a follow-up question. Did they sign 23 here, he has a house account ihat we waive jt for him.
24 that Lease you're referving to? 24 Q. Yeah.
2% A. No, but they bave - 1 don't -~ 25 A. 1do things for him, you know, but his responsibility
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Page 33 Page 35
1 is to take caxre of all my propertics. 1 and salting, but it's for the following wintes, so I'd
2 Q. 1 get the fiiendship deal with you and Mr. Caramagno, 2 like to actually get the correct time period. So that
3 I understand that, but T guess my question, it's 3 would be -~ the correct time period would be July 1st,
1 really sort of a concern on your behalf at this point, 4 2013 to June 30th, 2014, Arc you following me?
5 would be whal if the scenario existed where one of 5 A. Thisis~-
6 your tenants at Sajo's Plaza said 1 don't agree with 6 Q. This is for July 1st, 2014 to June 30th, 2015.
7 this, Mr. Sage, 1 don't think that you paid X number 7 A. Correct, And the date of the bill is July 1st.
8 of dollars for snow removal. 8 Q. The date of the incident we're talking about is
9 A. Which we do. 2 2-21-14. et
Q. Where would you have the backup in order to say to the 10 A. Oh. S
tenant, well, Mr. Tenant, here it is, here's a copy of 1 Q. Soit's not, um, encompassed in this letter. p—
the bill, and then this is your pro rata share. You 12 A, Okay. N,
don't consider that a good practice to keep those, or i3 Q. It's-- N
you've never had that sjtuation before? 14 A, Well, this is - g
A. We haven't had that sitnation. 15 Q. It's five months later. So maybe you can tell e, i1
Q. Okay. You don't have any employees persobaily who 16 does this letter -- z
would have removed ice or snow from Sajo's Plaza back 17 A. So wounld you like the onc prior to this?
18 in-Febroary of 2014, corect? 10 Q. Yes.
19 A. No. 19 A. Yeah. Do yon mind if we take a break, 1'll go get it
20 Q. Correct? 20 for you right now?
21 A. No. Yes. 21 Q. Not at all. That would be great. Thank you,
22 Q. 1t reads funny, that's why 1 have to do that. 22 A. So you need the one from 2013 to 2014, right?
23 MR. BARATTA: Did you have a copy of this, 23 MR. STEINER: Yes.
24 did you say? 24 MR, BARATTA: Conect. Thank you.
25 MR. STEINER: Yeah, 1 think I do. 25 (Off the record.) ‘
Page 34 Page 36
1 BY MR, BARATTA: 1 MARKED FOR 1DENTIFICATION: Q
2 Q. Your attorney's going to show you a copy of what was 2 DEPOSITION EXHIBIT 5.
3 marked as Exhibit 2 in Miss Livings' deposition. So 3 BY MR. BARATTA: O O
1 if you take a look at the - if you take a look - 1 Q. Allright. Mr. Sage, you were kind enough to provide E esl
5 First of all, do you recognize this letter? 5 us with this letter now. 1t Jooks Jike this —
6 A. Yes. 6 encompasses the right period of time -- the right é <
7 Q. Whatis it? ? period of time for your CAM charges at Sajo's Plaza. lw] eyl
g A. Xt's an invoice X send out to a)l the tenants. No, an 8 Currect, this encompasses the snow removal for the o U
9 invoice 1 send out to Dhmitri's as one of the tenants. 9 winter of 2013 and '147 < o
10 Q. Itappears to me, from reading this letter, that you 10 A. Correct. z «
11 send this letter, or a similarly styled letter to 11 Q. Allright. Great. o) z
12 Dimitri’s twice per year? 12 So it looks like the snow removal and ')
13 A. No. 13 salting was about 6,725 -~ S O)
14 Q. Once per year? 14 A. Correct. O
15 A. Once per year. 15 Q. - forthe ycar. Therc was some lawn cutting, What Q‘ :[>
16 Q. Okay. Would you refain a copy of the Jetter that you 16 is General Maintenance, that category? What does that S —
17 sent Dinitri's on July Ist, 20147 17 encompass? = —_
18 A. Yes, I have that particular -- that exact one. 18 A. Parking Jot asphalt, roofing repairs, fight fixture E; E:S
19 Q. Youdo? 19 repair, light bulbs. pomd Q
20 A. Yes. 20 Q. Okay. }f I'm reading these two fetters cotrectly, the ~ ~
21 Q. Aliright. Maybe when we take a break in a short 21 Exhibit Number 5 and 4, 1 believe it is - P'm sorry, N 8
22 whilc you could get that one. 22 Exhibit 2 for Miss Livings' deposition and Exhibit 5 W —
23 A. Yes, 23 here today, it looks to me like Dimitri's pre-pays - ~
24 Q. Because in Jooking at this Jetter I see, um, you know, 29 about $15,000.00 per year Jor maintenance? \LS N
25 the expenses, for example, itermized for snow removal 25 A. That's their CAM charges, proportionate share of the - l\)
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3 CAM charges. 1 Do you know what those stand for?
2 Q. Well, no, 17,390.82 is their share, correct? 2 A. No,Idon't.
3 A. Correct. They prepaid $15,000.00. 3 Q. What about snow plowing, after that it says P.P. Is
1 Q. Sowhen do they prepay that? 4 that per push, or something, if you know?
5 A, With monthly rent. 5 A. I'm assuming it's per push, yes.
6 Q. Allright. Soyou divide 15,000 by twelve, and then 6 Q. Orperplow?
? in addition to the rent they pay, they pay that as an 7 A, Or per plow, yeah,
8 estimated CAM charge? 8 Q. Undemneath it says, "Salt by request only by plaza
9 A. Corvect. 9 owner.” That's handwritten, Do you see that?
10 Q. You provide them with the actual charges once a year, 10 A, Yes.
11 if there's a refund, you pay them back some money; if 11 Q. Is that your handwriting?
12 there's an overage, they owe you some money? 12 A. Nope.
13 A. Correet, 13 Q. Do you know who wrote that?
14 Q). Okay. And again, Grand Dimitii's doesn'i select T&J, 14 A. No,1don't.
15 you do? 15 Q. Do you recognize that handwriting?
16 A, Correct. 16 A. No,Idon't.
17 Q. 1want to show you whal's been marked as Exhibit 3, 17 Q. Do you know whether or not that is a -- strike that,
18 and I don't know if you recognize that document, or if 18 According to your testimony, that doesn't
19 you -- if that looks familiar to you at ali? 19 reflect the arrangement you had with T&J as of
20 A. Yes, that's T&J's Snow Schedule, or when they do plow 20 Tebruary of 2014, correct?
21 and they don't plow. 21 A. This document?
22 Q. Okay. Are these the documents that you frequently 22 Q. No; where it says, "Salt by request only by plaza
23 don't retain or save? 23 owner.” You testified earlier that it was up to T&J
24 A. Ydon't get these. 24 to determine whether or not fo salt.
25 Q. Obh, but you've seen this before? 25 A, Correct,
Page 38 Page 40
1 A, T've seen it before, yes. 1 Q. Soit's not up toyou, it's up to T&J? ’
2 Q. Alight. So if you don't get them, where do you see 2 A. Correct.
3 them before? 3 Q. Other than any people over at T&3 Landseaping that you
4 A. Occasionally, you know, I will question sumething that 1 hire to perfonm snow maintenance and dejcing
5 he's charging me about and they'll bring this out, 5 activities, and }n talking about the winter of 2014,
6 I've seen it before. 6 was there anyone clse who was supposed to inspect the
1 Q. So you've gone over it with Mr. Caramugno before? 7 parking lot and the property to determine if snow
8 A. Once in a great while. 8 maintenance or dejcing was appropriate?
? MR, Gabel: Can I see that, please? 9 A. No.
30 MR, BARATTA: Sure. 10 Q. Do you know of any witnesses to Miss Livings' fall?
1 BY MR, BARATTA: 1 A. No.
12 Q. If by any chance you're able to tell me what this 12 Q. When did you first become aware of this incident?
13 document represents, the line numbers with the dates 13 A. From you when you sent me a Notice,
1 and the description, if you're not, you're not. 14 Q. Have you spoken with anyone over at Grand Dimitri's
15 A. 1menn you are going to have to talk to thent about 15 copcerning this fall?
16 this, but -- 16 A. Occasionally.
17 Q. Okay. 1 mean you've gone over with Mr. Caramagno, so 11 Q. Who have you spoken to about this fall?
18 } don't know if you - 18 A. Tom. s
19 A. Yes, it's more of a schedule, I gness, when they 19 Q. Shkoukani? l
20 aclually perform the work. 20 A. Yes. ;
21 Q. Okay. 21 Q. And do you remember how many occasions you've spoken
22 A. 1t's their own Jog, it's (heir own records. 22 t0 him about i1?
23 Q. There's a couple of things on here, and } do’t know 73 A. A couple, three times, just to get to know what's
24 il you know the answer to. Number one, it says code. 24 going on or what happened, and, you know, just more
25 1 Jooks like } see two codes, one is N, one is . 25 recently after I heard it from you. i
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1 Q. What conversations did you have with Mr. Shkoukani? 1 that, He stated, quote: "However, defendant was to
2 Specifically what did he say to you about how this 2 perform snow plowing of the parking lot only at an
3 incident occurred? 3 accumulation of snow of 1.5 inches or greater.”
A A. Me sad some — one of his employces, I believe, 4 Was that your understanding of the
5 slipped in the parking jot and there was abou six or 5 agreement?
6 mmmmwdmmNMNWMMmAMMMHMn 6 A.MMmmmewwMMMMMMMLﬂmE
7 -~ also he said that she's had prioy back injuries 7 not 1.5, if jt's -
8 according to ber friends or employees. 8 Q. So on or before the date of the incident here, which
9 Q. Anything elsc you can recall? 9 is 2-21-14, did you ever have a discussion with
10 A. Not at this point, 10 Mr. Caramagno in all of your conversations, J know
11 Q. What do you mean there were six or eight inches of 11 you've known him for two and-a-half decades or more,
12 water retained? 12 that the 1.5 inch or more trigger was the trigger for
13 A. That's what he said. Me said there was some water in 13 this property?
14 the parking Jot, and she parked in a pudidle, 4 A. It's the first I've heard of it.
15 apparently, and when she got ont of her eax she 15 Q. You never had any questions or discussions back and
16 stepped in a puddle. 16 forth as to when, if ever, the trigger would be -- or
17 Q. Okay. Have you spoken with anyone else besides to Tom 17 strike that,
18 about this incident, or your attorneys? 18 Did you ever have a discussion, based on
19 A. No. You. 19 what you said earlicr -- at one point earlier in your
20 Q. Me. 20 testimony you said half inch, another point you said a
21 MR. BARATTA: 1don't havs anything else. 21 quarter inch. Did you have a discussion about that,
22 MR, GABEL: Okay. Sir, my name js Steve 22 or was that just your understanding you had in your
23 Gabel, Trepresent T&J in this case. Nice to mect 23 mind?
24 you. 21 A. Thatwas an understanding that we both talked abont
25 THE WITNESS: Nice meeting yow. 25 it.
Page 42 Page 44
1 MR, GABEL: I'm going to ask you some 1 Q. Soyou did talk about it?
2 questions about the case, and T know plaintifl's 2 A. In certain cases, Jike a lot of times you got quartes
3 counsel asked you some. I'm going to jump around a 3 inch, and all of a sudden, you know, it melts away,
4 bit, okay? 1 they don't plow. But sometinies when the temperatuxe’s
5 THE WITNESS: Are you going to be as 5 2 Jot Jower, sometimes they just come out if there's a
6 long-winded as he is? 6 quarter inch or even a half inch, sometimes they come
7 MR. GABEL: No, 1don't think so. I don't 7 out and just salt.
8 think so. 8 Q. When was it that you had the conversation about the
9 THE WITNESS: Al right. It's taking too 9 quarter inch or half inch trigger that you just
10 fong. 10 mentioned?
11 MR. GABEL: Can 1 see the last exhibit that 1 A. Since 1980 - '90 and now. Pick a dale.
12 was handed to you, please? 12 Q. Between '80 and '90 and now?
13 MR. BARATTA: No one's accused me of being 13 A. DNo, between 1990 and now.
14 long-winded. . 14 Q. '90, okay, sir.
15 EXAMINATION 15 Now, I'm going to continue on with the
16 BY MR. GABEL: 16 answer.
— Q. Okay. Hold on to that. Thanks. 17 A. Sure.
i8 So M. Caramagno filled out Answers to 18 Q. Itsays, "And defendant T&) Landscaping was not
19 Interrogatories, those were answers to written 19 required to perform salting unless specifically asked
20 questions in this case, and he signed them, and 20 10 do s0 by the property owner." Was that your
21 there's a copy here. There's his signature. And then 21 understanding?
22 to answer five, I'm just going to read a portion to 22 A. That is not correct. ‘They've salted many times with
23 yOu -~ 23 and - a Jot of times that we've ind them do it tvice
24 A. Sure. 24 where --
25 Q. -- and we'll have some questions and answers about 25 Q. Did you get charged an extra charge when salting would
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1 oceur? 1 A. No.
2 A. Always. 2 Q. And assume for the sake of my guestion that the day
3 Q. Because salting is a commodity, and it's purchased and 3 before, 2-20-14, there was no snow accumulation, but
1 it costs more, right? 4 there was rain, and a thunderstorm, and water |
5 A, It's $150.00 a ton, 5 precipitation, not snow, but water precipitation,
6 Q. Wouldn't you want to have a Jittle move control over 6 according to weather records. Would that require
7 when you get charged for salting, meaning you wonld be 7 T&J's to come out?
8’ the one to say to salt as opposed to T&J? 8 A. No.
9 A. We've had situntions where it's over-salting, and then 9 Q. Now, I want you to think back to the answer you said
10 I've hind hrick vepairs, cement dmmage because of it, 10 earlier, which was the plaintiff, according to your
1 we had to do tuck pointing because of it. So 1 didn't 11 understanding, parked, exited her vehicle, was in some
12 want over-salting, but yet we wanted salting. 12 water and fell.
13 Q. So when we took a Jook at the -~ I think you called it 13 A, Correct.
14 CAM. What does CAM stand for? 14 Q. Assume for the purpose of my queslion that there was
5 A. Commeon Arvea Maintenance. 15 water within 24 hours from a rainstorm the day before
16 Q. Common Aren Maintenancs, one was July 1, 2015, and one 16 the incident. Would that connect up to what your
11 was the year before, 17 understanding of the incident was?
18 A. Correct. 18 A. Do you know how parking lots work?
19 Q. Socan I take a look at the onc for the year before? 19 Q. I'injust asking what you -
20 So the one that seems to apply to {he time 20 A, T'm-
21 of the incident - 21 Q. --the fact that --
22 MR. BARATTA: 1 think jt's this one. 22 A. 1'm going to explain to you,
23 MR. GABEL: Yenh, 23 Q. Ub-hub,
24 BY MR. GABEL: 24 A.. The cities uses our parking lots, I have multiple
25 Q. Was -- yeah, for the period of 7-1-13 to 6-30-14. For 25 buildings, as retaining ponds in many cases. So, for
Page 46 Page 48
1 the snow and salling line item is over $6,700.00 for 1 example, you have -- let's say you have six manholes,
2 that line item. 2 or catch basins that are about 12 inches in dinmeter
3 A. Correct. 3 of the drain. When they head out to the street, lhey
1 Q. And then for the following year, the '14-15 year it's 4 go down about six inches. I just learned that. So
5 about 3,800. 5 what happens is, instead of flooding the streets, and
6 A. Correet. 6 instead of having backing up - backups on the streets
1 Q. So for the relevant time period in question, the 7 and that, they hold it in your parking lot. So they
8 '13-14 time period, Ihere's a much higher charge, 8 use the parking lots as retention centers, as
9 you'd agree? 9 retention. So I'm not saying that was the case in
10 A. Yes. 10 this partienlmr -
11 Q. Okay, Was it your understanding that that winter was 1 Q. Uh-huh.
12 a Jot of snow over time? 12 A, -~ thing here, but the drains, when you get a lol ol
13 A. Wehad recoxds of snow. We had I believe it's 112 13 rain the drains can only handle so much.
14 inches throughout the year. 14 Q. Okay. Allright.
15 Q. Which led to the higher charge on your CAM invoice, 15 A. So irom what my understanding as to this case, this
16 correct? 16 Iady got out -- she parked in a puddle, okay, where
17 A, Correct, 17 there was water retained, and she got out of her car
1y Q. Sononetheless, putting aside all of thal, no matter 18 where there was a four te five to six inches of water,
19 what, based on the conversation and the questions and 19 from what 1 was told by to Tom Shkoukani, and that's
20 answers we've had, there still must be some minimun 20 what happened.
21 trigger for T&J to come out? 23 Q. Okay. So ifthe weather records show that the day
22 A. Correct. 22 before the incident it did rain, it was a thunderstonn
23 Q. Assume for the sake of my question that the day of the 23 and water camce down, that would ink up to what you
24 incident there was bo snow accumulation. Would T&J's 21 just said, that she stepped into water. That's your
25 be reguired to come out that day? 25 understanding?

12 (rages 45 to 48)

Carroll Court Reporting and Video
586~468-2411

N 65

1€:9 L10T/01/L VOOIN 49 QFAIZOTY

000500a

¥ L10T/LT/TT VOOIN £q GHAIHDH}I

S 0202/8/L DSIN AQ AAAIIDAY

6¢C-

.
.

INd 0¢

1P

INd 71



James Sage

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

March 6, 2017
Page 49 Page 51
1 A. 1believe so. 1 MR, STEINER: This one?
2 Q. Okay. 1fwe go to the basics of he agreement, and I 2 MR. GABEL: Yes. Thank you.
3 understand it's a verhal agreement, that in your mind 3 MR, STEINER: Suye.
4 there was a trigger for snow maintenance, pushing and K BY MR. GABEL:
5 plowing and stuff, right? 5 Q. Soaccording to this log which is Exhibit 3 today, it
6 A. Correct. 6 goes up to 2-18-14, and then there's no activity
7 Q. Okay. According to you, salt when you want lo, Té&J, v between the 18th and the 2nd. Do you know one way or
8 that's your position, correct? 8 the other when T&J was there, or would you have to
2 A. Salt according to their diseretion. 9 rely on this list that's Exhibit 3 today?
10 Q. According to their discretion. 10 A. 1couldn't tel yon when they were there, when they
1 A. Butif we needed it more, they're to de il more. 11 were not.
12 Q. Okay. And then a charge for each one of those, 12 Q. Okay.
13 cowrect? 13 A. We're three, fonr years away -- three years ago.
14 A, Correct. 14 Q. And you don't keep your own separate list -~
15 Q. Okay. Was that the totality -- and the location, 15 A. No.
16 right? So we have the location down, correct? 16 Q. -~doyou?
17 A. Absolutely. 17 Okay. Now, you said that you talked to
18 Q. And the time period, usually November to end of March, 18 M. Shkoukani about the incident, and one of his
19 right? 19 employees had fallen in the parking lot. Did you talk
20 A. Okay. 20 to Mr. Caramaghno at al} about this?
21 Q. Okay. Aunything else to the agreement? Any other 21 A. No. No. Why wounld I?
22 components that we're missing there? 22 Q. I'm just asking whether you did or didn't.
23 A. Not that I know of. 23 A. Okay.
24 Q. And that's the totality and the sum and substance of 24 Q. Sometimes we ask who you talked to and what the
25 it, Tight, according to your - 25 conversations were. As plaintiff asked about
Page 50 Page 52
1 A. Right. X it snows, they plow; if it's cold, they 1 Mpr. Shkoukani, so 1 was talking about Mr, Caramagno.
2 salt; if the grass gels higher, they cut it. And 2 A. Okay. &
3 they've done a great job, by the way. 3 MR. GABEL: Okay. 1 don't have anything
1 Q. Iwas going to ask whether they'rc a responsible 4 else. Thank you.
5 confractor? 5 MR, STEINER: 1 just have a couple of
6 A. Very. 6 follow-ups. -
1 Q. Okay. Do you know whether it was Tom Caramagno, 1 EXAMINATION
8 himself, that did the work at that property where the 8 BY MR. STEINER:
9 incident occurred? 9 Q. Regarding Exhibit 4, which is the Lease that we've
10 A. Ne,ldon't, 10 discussed here today. Was it your understanding that
11 Q. Okay. Bul you know Tom, right? 'Yow've known him for 11 the tenns of this Leasc governed the rclationship
12 many years? 12 between Sage Ivestment Group and Grand Dimilri's?
13 A. Yes. 13 A, Yes,
14 Q. Is he avesponsible individual when it comes to these 14 Q. Have you ever discussed this Lease with Tom Caramagno?
15 types of activities? 15 A. Many times. We wanted then to -~ again, we've been
16 A. Very. 16 friends with him, they're great tenants, so veally.
17 Q. And there's no e-nail, there's no side notes, it's 17 Q. So Tom Caramagno has seen this Lease?
18 just all verbal, right? 18 A. Yes.
19 A. Correct. 19 Q. Andit's--
20 Q. Okay. And do you know whether - other than Jooking 70 A. Hehasa copy of it.
21 at the document there - 21 Q. It's your understanding that this Lease governs the
22 In fact, can 1 take a Jook at that one that 22 reationship, right?
23 you have? 23 A. Yes. And he also, in accordance to the Lease, is what
24 MR. STEINER: Which one? 24 he's paying on {he common area charges all listed in
25 MR. GABEL: Sitting right there. 25 there.
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1 Q. Okay. ls it your understanding that the oral 1 MR. BARATTA: Just a couple of follow-ups.
2 agreement between Sage Investment Group and T&J was on 2 RE-EXAMINATION
3 behalf of your tenants? 3 BY MR. BARATTA:
4 MR. BARATTA: I'm going to object -- 8 Q. According to your testimony, Mr. Sage, Grand Dimitri's
5 MR. GABEL: Objection, 5 is vesponsible for maintaining the parking lot,
6 MR. BARATTA: -- on foundation. Calls for 6 correct?
7 a legal conclusion, speculation, 7 A. Correct.
8 MR. GABEL: Join. 8 Q. You select the contractor to maintain the snow and
9 BY MR, STEINER; 9 deice the parking lot, corvect?
10 Q. You ean answer, it you know. 10 A. Correct.
1 A. Was it on behalf of my tenants? 11 Q. Does Grand Dimitri's -- or strike that.
12 Q. Right. Earlier you testified -- 12 Your testimony has been that you and
13 A. Yes, the contract, or the oral agreement that we've 13 Mr. Caramagno selected the discretion as to when the
14 done with T&J Is to make sure that my tenants are 14 snow maintenance and/or deicing would occur on the
18 toing what (hey're supposed to do, 15 parking lot, correct?
16 Q. Okay. 16 A, No.
17 A. In accordance to the Repairs and Maintcnance 17 MR, STEINER: Object.
18 paragraph, which I believe is parngraph eight in the 18 BY MR. BARATTA:
s lease. 19 Q. No? You didn't have an oral agreement with
20 Q. And that includes Grand Dimitri's? 20 Mr. Caramagno and T&J's as to how -~ or strike that.
21 A. Ttincludes all the tenants. 21 As to when?
22 Q. Okay. Including Grand Dimilii's? 22 A. Rephrase your qucstion one more time.
23 A. Inchuding Grand Dimitri's, 23 Q. You had an agreement with T&J, an oral agreement,
29 Q. Isitalso your understanding that any of your tenants 24 whereby you and Mr, Caramnagno came to an agreement
25 could hire their own snow removnl contractor if they 25 concerning how the snow was to be maintained and the
Page 54 Page 56
1 chose to do so? 1 parking lot deiced during the winter of 2014, carrect?
2 A. If they chose to do so. 2 A, Correct.
3 Q. With regard to the parking lot, itself, right by Grand 3 MR. STEINER: Object.
1 Dimitri's, who would use that parking lot? 1 BY MR, BARATTA:
5 A. Grand Dimitri's castomers and employees. 5 Q. Did Grand Dimitri's have any input in reaching that
6 Q. You wouldn't use that parking lot, would you? 6 agreement between Sage's and T&J?
7 A. No. 7 A. No.
8 Q. With regard to maintenance on the inside of the 8 Q. Okay. Did Grand Dimitsi's have any input or say
9 property, who's responsible for that? 9 concerning the price that T&J would charge Sage's?
10 A. Grand Dimitri's. 1 maintain the roof. 1o A. No,
11 Q. Would it be fair to characterize the letters, or the 11 Q. You mentioned that Grand Dismitri's would be
12 CAM Agreements that you've sent (o Grand Dimitri's as 12 responsible for interior maintenance of their
13 passing through, as in you're passing through the cost 13 premiscs, not including the roof?
14 to them? 14 A. Correct.
15 MR. BARATTA: Objection. The document 15 Q. So the roof is your responsibility?
16 speaks for itself. Go ahend and answer, if you can. 16 A. Correct.
11 THE WITNESS: They're all our pass 17 Q. Allright. So ifthere's a problem with the roof, I'm
18 throughs, it's what we - 18 assuming that Sage's company is going to sclect a ;
19 MR. BARATTA: That's what a CAM is. 19 contractor to repair the roof?
20 THE WITNESS: That's what Common Area 20 A. Correct, i
21 Maintenance is. 21 Q. If the stove broke in Grand Dimitii's, um, would you
22 BY MR. STEINER: 22 select the contractor to repair or --
23 Q. Aud that's simply to make jt easier on the tenants? 23 A. No.
24 A. Correct. 24 Q. -- replace the stove?
25 MR. STEINER: That's all I have. 25 A, No.
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1 Q. Did you ever discuss with Mr. Shkoukani when he tatked 1 RE-EXAMINATION
2 abont the rain or the water in the parking Jot, did be 2 BY MR, GABEL:
3 evey discuss whether or not there was ever any 3 Q. So sir, in your conversations with Mr, Caramagno --
K accumulations of snow in the parking ot on that date? 4 strike that.
5 A. No. s Yor this property there's a lot of people
6 MR, BARATTA: Nothing further. 6 going baclk and forth. You've got yourself, sometimes
K THE WITNESS: 1 believe - 7 you would drive by you said, correct?
8 BY MR. BARATTA: 8 A. Correct.
9 Q. Okay. 9 Q. You'd have tenants going in and out of there?
10 A. Sorry. e did say it was raining. 10 A. Continuously.
1 Q. At the time of the incident, or raining before the 11 Q. There were employees going in and out of there?
12 incident? 12 A. Correct.
13 A. At the time of the incident. Or thexe was xain, it 13 Q. Vendors and customers, tight? ;
14 was wet, it was not snow. 14 A. Correct.
15 Q. Your testimony was, I think, that Donna Livings parked 15 Q. Okay. Soinall of your conversations with
16 near some standing water, or a puddle of water - 16 Mr. Caramagno, is it fair to say you nevey had a
17 A, Correct, ’ 17 specific conversation that the work to be done by
18 Q. -- when she got out. 18 T&Y's was for Donna Livings, period?
19 MR. STEINER: Well, let me just object to 13 A. 1don't even know who Donna Livings is.
20 that. 20 Q. The plaintiff in this case.
21 MR. BARATTA: At least that’s what I 21 A. Yes, bui -
22 thought, that's paraphrasing, that's not a direet 22 Q. You never had a conversation that this work was for
23 quote. 23 Donna Livings, did you?
24 MR. STEINER: That's nat his testimony, 24 MR. BARATTA: Specifically?
25 that's what he heard fiom Tom Shkoukani. 25 MR. GABEL: Yeah.
Page 58 Page 60
1 MR, BARATTA: Right, he testified that's 1 THE WITNESS: The actual snow plowing?
2 what he discussed with Mr. Shkoukani. 2 BY MR. GABEL:
3 MR. STEINER: Right. 3 Q. Yeah
4 BY MR, BARATTA; 4 A. No.
5 Q. That there was some standing water or a puddle that 5 MR. GABEL: Okay. Nothing further.
6 Miss Livings parked her car close to, correct? - 6 MR. BARATTA: Do you have anything, Mark?
7 A. She parked her cax in it. 7 1t's actually fast.
8 Q. Was it your understanding from that-discussion with 0 THE WYTNESS: Fin going have 1o start back
9 Mr. Shkoukani, that the reason Miss Livings fell was 9 charging you guys here.
10 beeause of standing water or a puddle? 10 RE-EXAMINATION
11 A. I'm not sure how she fell, that's alk I was teld. 12 BY MR. STEINER:
12 Q. So you didn't reach a clear understanding of how Miss 12 Q. Ifthere was snow after T&J last plowed, whose
13 Livings fell, correct? 13 responsibility would that have been to clean?
14 A. No. Correct. 14 A, The tenant would have to maintain jt.
15 Q. From that conversation? 15 Q. And if there was standing water, whose responsibility
16 A. Correct, 16 would it have been to clear that standing water?
17 Q. AndIthink I asked you this, but I'm hot sure if the 17 A. The tenant.
18 answer was muddled with an objection. Mr. Shkoukani 18 MR. BARATTA: I'm going to object based on
19 didn't mention whether or not there was snow on the 19 the vague and ambiguous question. The terms standing
20 ground on the parking lot at the time Miss Livings 20 water, | don't know what that means in light of this.
21 fell? 21 BY MR. STEINER:
22 A. No. 22 Q. Wall, emlier you had mentioned that Tom Shkoukani had
23 Q. No, he did not mention that? 23 referenced that the plaintiff had parked her car in
24 A. He did not mention jt. 24 . standing water. Whost responsibility would it have
25 MR. BARATTA: 1don't have anything else. 25 been 1o clear that standing water?
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Page 61 ¢
1 MR. BARATTA: Same objection.
2 THE WITNESS: The tenant, according to
3 their Repairs and Maintenance in the Lease.
4 MR. STEINER: Okay. Thank you.
5 MR. BARATTA: Nothing further.
6 MR, GABEL: Nothing clse. Thank yov,
8 (The deposition was concluded at 3:15 p.m.)
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1 CERTIFICATE g g
2 STATE OF MICHIGAN
3 COUNTY OF MACOMB QO O
4 W
5 1, LISA M. FIX, C.S.R. 3121, a Notary <, —
6 Public in and for the above county and state, do Il <
1 hercby cerlify that the deposition was taken before me J ]
8 on the date hereinbefore stated, that the witness was o U
9 by me first duly sworn to testify to the truth; thal < on
10 this is a true, full and complete transcript of my z o
11 stenographic notes so take; and that I am not related, ) Z
12 nor a counsel to cither party, nor interested in the O
13 event of this cause. = Q
14 O
15 E§ >
16 D, .
17 CZygmc%Ly‘ E% ::
19 LISA M. FIX, CSR - 3121 > s
19 Notary Public, Macomb County —t J
20 My Commission Expires: 4-0-2019 ~ =
21 o) Eg
22 W —
23 o 1
24 A N
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ﬁ: n
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%7

THIS LEASE is made and entered into on this st day of September, 2000, between
THE EFFIE BOUKIS LIVING TRUST UAD 9/27/96, by and through its Trustee, EFFIE
BOUKIS (the “Effie Trust”) and the ANTHONY BOUKIS LIVING TRUST UAD 9/27/96, by
“and through its Trustees, Effie Boukis, Gregory Boukis and John Athans (the “Anthony
- Trust”) (collectively hereinafter referred to as the “Y andlord”), and GRAND RIVERIA
RESTAURANT, INC., a Michigan corporation (*Tenant”), on the following terms and'

conditions:

- LEASE

: 1. Premises to be Leased, Landlord does hereby let unto Tenant, and Tenant does
heteby hire and take from Landlord, the parcel of land described on Exhibit A, with building and
appurtenances, commonly known as 25001 Gratiot, Eastpointe; Michigan (the “Premises’).

_Tenant has inspected the Premises, and agrees to accept the same in its present “as is” condition,

2. Lease Term. The term ’of this Lease (the “Term”) shall commence on September
1, 1999, and shall terminate on August 31, 2004; unless sooner terminated as hereinafter set

forth.

3. Option to Renew. Provided that the Tenant shall not be in default hereunder, the
Tenant shall have the option to renew this Lease for four (4) consecutive five (5) year terms
(“Renewal Terms”) upon the same terms and conditions, with the Base Rent adjustment as
provided in Paragraph 5. Each of said options shall be exercised by the Tenant giving notice by
certified mail, return receipt requested, at least ninety (90) days before the expiration of the then-
existing term. The failure of Tenant to exercise any option to renew shall extinguish all

subsequent options to rencw,

4, Use of Premises. Tenant shall use the Premises only for the operation of
“restaurant or any other use which Landlord approves in writing. Tenant shall not usc the
Premises, or permit the Premises to be used, for the doing of any act or thing that constitutes a
violation of any law, order, ordinance, or regulation of any government authority or that may be

dangerous to life or limb; nor shall Tenant in any manner deface or injure the Premises, or permit

any objectionable noise. or odor or any hazardous material or contaminant to be emitted or
spilled, or permit anything to be done on the Premises tending to create a health hazard or
nuisance or to disturb others or to injure the reputation of the Premises.

Tenant shall, at its expense, promptly place, keep and occupy the Premises in
compliance with (a) all Jaws, ordinances, orders or regulations affecting the Premises, its use,
its occupancy or any alterations Tenant has made to the Premises; and (b) the recommendations
of any insurance company, inspection bureau or similar agency.

5. Base Rent and Late Charges.

(7) During the Term, Tenant hereby agrees to pay to Landlord as annual rent for

the Premises the sum of Two Hundred Sixteen Thousand and 00/100 Dollars ($216,000), in

000506a
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equal monthly installments of Three Thousand Six Hundred and 00/100 Dollars ($3,600) each A
A TR S}f five (5) year term. Such monthly installments shall be paid in advance on the first (1*) day of _
. each month during the Term. If rent is not received after seven (7) days of the due date a ten
percent (lo%féﬁarge of the monthly rental due will be added to that month, such charge will
be deemed as additional rent. In case of a returned check or non-sufficient check a fee of One
Hundred and 00/100 Dollars ($100.00) will be charged, and deemed as additional rent.

{b) If the Tenant properly exercises the Option to Renew as provided in Paragraph

- 3, the Base Rent for Year Six (6) shall be adjusted for changes in the Consumer Price Index

for Year One (1) through Year Five (5) of this Lease. Thereafter, and throughout all Options -

exercised, the Base Rent shall be adjusted annually for changes within the Consumer Price
Index. '

INd #1:1%:S 0207/8/L DS 4q AIATADTY

()] For purposes of Paragraph 5(b), the “Consumer Price Index” shall be defined as
. the Consumer Price Index (CPI-U) of the Bureau of Labor Statistics, United States Department
of Labor (1982-84==100), All Items Index for All Urban Consumers - Detroit, Michigan or
any replacement therefor. If the Consumer Price Index shall cease to be published, a
réeasonable substitute index shall replace it for purposes of this Lease. Following each such
adjustment, the texm “Base Rent,” as used in the Lease, shall mean Base Rent as most recently - -
adjusted provided, however, Base Rent, as adjusted, shall not be reduced

If at the beginning of any Lease Year adjusted Base Rent shall not have been calculated,

Tenant shall continue paying the Base Rent previously in effect on a timely basis. Upon

‘notification by Landlord of the adjusted Base Rent, Tenant shall immediately pay Landlord the

~ difference between Base Rent paid and that which would have been due had adjusted Base Rent

been calculated and shall thereafter continue paying monthly installments of adjusted Base
Rent. ‘ :

(d  The Base Rent provided for in this Section shall be an absolutely net return to
Landlord for the Term, free from any losses, expenses or cha‘rges.with respect to the Premises,
including maintenance, repairs, insurance, taxes, assessments or other charges imposed upon
or related to the Premises or with respect to any easements or rights appurienant thereto,
except as otherwise expressly provided herein. '

6. Additional Rent. All sums in addition to Base Rent shall be reimbursement to
the Landlord for the Tenant’s share of cormumon area maintenance, repairs, insurance, taxes,
assessments or other charges imposed upon or related to the Premises (hereinafier referred to as
“Additional Rent”).- In addition to Base Rent, the Tenant shall pay Additional Rent in the
amount of Eight Hundred and 00/100 Dollars ($800.00) per month estimated for the first year of
this Lease (the "Estimated Additional Rent"). Tenant shall pay any deficiency in the Estimated
Additional Rent for the first year of this Lease within 30 days of receipt of written notice of an
accounting of Tenant’s share of expenses. During each year after the first year of this Lease, the
sum of the monthly Estimated Additional Rent shall be adjusted to one-twelfth (1/12"’) the total
of the immediately preceding year’s actual Additional Rent. The Tenant will remain liable for

N T0:2€:9 L102/01/L VOO A9 QIATEOTY
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any Additional Rent deficiency, which shall be paid within 30 days of receipt of written notice of
an accounting of Tenant’s share of expenses of each year.

7. Liens. The Tenant shall keep the Premises free from any liens arising out of any
work performed thereon, materials furnished thereto or obligations incurred by the Tenant, The
Tenant shall indemnify, defend and hold Landlord hermless against all liability, loss, damage,
costs and all other expenses arising out of claims of lien for work performed or materials
furnished to or for the benefit of the Tenant.

8. Repairs and Mainfenance.

@) The Tenant shall keep and maintain the Premises, including, but not
limited to, all nonstructural, interior and exterior portions of the buildings and improvements
located upon the Premises, in good and sanitary order, condition and repair, and will deliver
the same to the Landlord at the expiration of the Term in as good a condition as when
received, except for reasonable use and wear thereof. Landlord shall be responsible for all
structural and roof repairs and maintenance. ‘

(b) - The Tenant shall also, at its own cost and expense, put, keep, replace
and maintain in thorough repair and in good, clean, safe and substantial order and condition,
and free from dirt, snow, ice, rubbish and otlier obstructions or encumbrances, and to the
satisfaction of the Landlord, the driveways, sidewalks, parking areas, yards, plantings,
pavement, car stops, gutters and curbs in front of and adjacent to the restaurant and, generally,

the property comprising the Premises.

() Notwithstanding the obligation of the Tenant hereunder to fully care for
the Premises, the Landlord may enter upon the Premises and make such repairs or alterations

as may in its opinion be necessary or appropriate for the safety, preservation or maintenance

thereof; provided, however, that, except in the case of emergency, the Landlord shall give the
Tenant ten (10) days notice before taking any such action. If the Tenant shall for ten (10) days
fail or neglect to make such repairs, the Landlord or its agents may enter upon the Premises
for the purpose of doing so, and all the costs and expenses consequent thereon, with interest

thereon at the rate of seven percent (7%) per annum, shall’ be repaid by the Tenant to the .

Landlord as Additional Rent due immediately upon receipt of a statement therefor, The
receipted payment by the Landlord for the making of such repairs, alterations or improvements
shall be prima facie evidence of the reasonableness of such charges therefor and that the same
have been paid by the Landlord. Notwithstanding the right of the Landlord to enter upon the

Premises to make repairs, The Landlord is not under any obligation to make any repairs, -

alterations, or improvements of any kind whatsoever, structural or nonstructural, ordinary or
extraordinary, whether seen or unforeseen. ' :

9. Alterations and Additions. The Tenant may not alter or add to the Premises
without the Landlord's prior written consent, which consent shall not be unreasonably withheld.
The Landlord shall have no obligation to make any alteration or addition to the Premises during
the Term. All right, title and interest to any alterations and additions to the Premises during the

INd T0:2€:9 L10T/01/L VOOIN 49 QIAIZOTY
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Term, except for trade fixtures and removable equipment, shall be the property of the Landlord
and shall be deemed to be a part of the Premises, and shall remain on, and be surrendered with,
the Premises upon the tenmination of this Lease, without cost or expense to the Landlord.

10.  Utilities, - During the Term, the Tenant shall pay for all gas, heat, light, power,
water, sewet, telephone or other communication service, janitorial services, garbage disposal and
all other utilities and services supplied to the Tenant upon the Premises. The Landlord shall not

be liable to the Tenant for damages or otherwise for any failure or interruption of any such

service furnished to the Premises,
11.  Restoration.

(a)  If the Premises is damaged or destroyed, in whole or in part, the Tenant shall
repalr, restore, replace or rebuild the Premises, or the part thereof so damaged, as nearly as
possible to the value, condition and character of the Premises immediately prior to the
occurrence of such damage or destruction. The Tenant shall-be entitled to an abatement of rent
during the. construction period.

(b) - All insurance proceeds payable as a result of any damage to or destruction of the
Premises shall be paid to the Landiord or any morigagee designated by the Landlord and be
disbursed as reconstruction work progresses. If the insurance proceeds are insufficient to pay
for all restoration work, then the Tenant shall pay any additional amounts necessary to restore
the Premises, prior to disbursement of the insurance proceeds. Upon completion of the
restoration, and payment for all restoration work, all temaining insurance proceeds shall be
retained by the Landlord or any mortgagee designated by the Landlord, -

{c) Notwithstanding the foregoing provisions of this Section, if the damage to or
destruction of the Premises cannot be repaired within one hundred twenty (120) days of the
damage, either the Landlord or the Tenant may terminate this Lease by giving ten (10) days
prior written notice to the other party within thirty ((30) days after the damage or destruction
occurs. If the Lease is terminated pursuant to this Paragraph, all insurance proceeds payable as

a result of the damage or destruction shall be retained by the Landlord or any mortgagee -

designated by the Landlord.

12, Condemnation. If all or any substantial part of the Premises is taken or
condemned by a governmental authority, or shall be conveyed by the Landlord to a
governmental authority under a threat of such taking or condemnation, the rights and obligations
of the Landlord and the Tenant with respect to such taking or condemnation shall be as provided
in this Paragraph 12. If twenty-five percent (25%) or more of the gross floor area of the
buildings located upon the Premises is so taken, condemned or conveyed, or if the Premises is
rendered unsuitable for the use described in Paragraph 4 above, this Lease shall terminate as of
the date of such taking, condemnation or conveyance, and rent shall be prorated as of such date.

If less than twenty-five percent (25%) of the gross floor area of the buildings located upon the

Premises is taken, condemned or conveyed, and the Premisgs remains suitable for the use
described in Paragraph 4 above, this Lease shall remain in effect; provided, however, that the

000509a
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Tent payable by the Tenant shall be reduced for the remainder of the Term in the same proportion
which the number of square feet of gross floor area within the buildings located upon the
Premises following such taking, condemnation or conveyance bears to the number of square feet
of gross floor area within the buildings located upon the Premises prior to such taking,
condemnation or conveyance. To the extent that the award made for the taking is available to the
Landlord, the Landlord shall, at its own .cost and.expense, make all necessary repairs or
" alterations to the Premises so as to constitute the portion of the Premises not taken as a complete

unit, and the Tenant shall have no obhgauon to make any ‘such repairs or alterations. The.

Landlord shall be entitled to the entire award made for any taking, condemnation or conveyance,
except that the Tenant shall not be precluded from pursuing any clainmy directly against the
condemning authority for its loss, .

13.  Assignment and Subletting. Tenant may not assign, transfer or sell this Leage or
sublet all or any part of the Premises at any time during the Term of this Agreement or transfer,
sell or assign any shares of stock within the corporation without the prior written consent of the
Landlord, which consent may not be unreasonably withheld. The sale, issuance, or transfer of
any voting capital stock of the Tenant which results in a change in the voting control of the
Tenant shall be deemed to be an assignment of this Ledse which requires the Landlord's prior
written consent.. Sale or purchase of capital stock to or from employees or issuance of stock
dividends or splits shall not require approval of the Landlord.

14, Defanit. 'If default is made by the Tenant in the payment of rent, declaration of
insolvency or in the performance of any of the conditions or covenants in this Lease, and if such
default shall continue for a period of ten (10) days afier written notice is given to the Tenant by
the Landlord specifying the default, then the Landlord shall have the right to reenter the Premises
and remove the Tenant and all persons therefrom and shall have the right to terminate this Lea::e
If defanlt is made by the Tenant and the Landiord exercises its option to terminate this Lease, in
addition to all other remedies now or hereafter provided to the Landlord, the Landlord may

proceed to re-let the Premises and collect from the Tenant any deficiency between the rent

payable hereunder and the rent received from any replacement tenant.

15. Termination; Surrendcr of Possession.

(a) Upon the expiration or termination of this Lease, whether by lapse of time,
operation of law or pursuant to the provisions of this Lease, the Tenant shall: .

(i) Restore the Premises to their condition at the beginning of the Term (other
than as contemplated by Paragraphi 12), ordinary wear and tear excepted,
remove all of its personal property and trade fixtures. from the Premises
and repair any damage caused by such removal;

(i1) Surrender possession of the Premises to the Landlord; and
(iii)Upon the request of the Landlord, at the Tenant’s cost and expense,

remove frons the exterior and interior of the Premises all signs, symbols
and trademarks which are connected with or associated specifically with

N T0:2€:9 L10Z/01/L VOO £9 QFAIZOTY
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the Tenant’s business and repair any damages to the Premises caused by
such removal.

(b)  If the Tenant shall fail or refuse to restore the Premises as hereinabove
provided, the Landlord may do so and recover its costs for so doing from Tenant. - If the Tenant
shall fail or refuse to comply with the Tenant’s duty to remove all personal property and trade
fixtures from the Premises upon the expiration or termination of this Lease, the parties hereto
agree and stipulate that Landlord may, at its election: (i) treat such failure or refusal as an offer
by the Tenant to transfer title to such property to the Landlord, in which event the title thereto
shall thereupon pass under this Lease as a bill of sale; or (ii) treat such failure or refusal as
conclusive evidence, on which the Landlord shall be entitled to rely absolutely, that the Tenant
has forever abandoned such property. In either event, the Landloxd may, with or without
accepting title thereto, keep or remove, store, destroy, discard, or otherwise dispose of all or any
part of such property in amy manner that the Landlord shail choose without incurring liability to
the Tenant or fo any other person. In no évent shall the Landlord ever become or be charged
with the duties of a bailee of any property of the Tenant. The failure of the Tenant to remove
any property from the Premises shall forever bar the Tenant from bringing any action or
asserting any liability against the Landlord with respect to any property which the Tenant fails to
rerove.

16.  Net Lease. The Landiord and the Tenant agree that this Lease shall be what is
commonly known as a “net-net-net” or “carefree” lease, and the Landlord's obligations shall be
limited to those it has specifically undertaken herein.

17.  Ouiet Enjoyment. The Landlord covenants that, upon the Tenant’s paying the
rent and performing all of the terms, covenants and conditions the Tenant is to perform
hereunder, the Tenant shall peaceably and quietly enjoy the Premises hereby demised, free of
claims of paramount title or of any person claiming under or through the Landlord, and free and
clear of all exceptions, reservations or encumbrances other than those set forth herein, and those

the Tenant subsequently approves in writing.

18.  Successors and Assigns, This Lease shall be binding upon and inure to the
benetit of the parties hereto and their personal representatives, trustees, heirs, successors and
assigns.

19,  Headings. The headings contained herein are for the convenience of the parties
and are not to be used in construing this Lease, S

000511a
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20. Remedies Cumnulative; Waiver. All rights and remedies of Landlord hereunder
are cumulative, and not exclusive, and shall be in addition. to all other rights and remedies
provided by apphcablc law, Failure to exercise or delay in exercising any right or remedy
hereunder shall not operate as a waiver thereof, nor excuse future performance. No waiver,
discharge or renunciation of any claim or right arising out of a breach of these terms and
conditions shall be effective unless in a writing signed- by the party so waiving and supported by
consideration, Any waiver of any breach shall be a waiver of that breach only and not of any
other breach, whether prior or subsequent thereto.

21.  Attorneys’ Fees. The Tenant shall pay all reasonable attorneys® fees, expenses.
and court costs incurred by the Landlord in enforcing any provision of this Lease.

22.  Choice of Law; Invalidation of Terms. This Lease shall be governed by and
construed in accordance with the laws of the State of Michigan that are applicable to leases made
and to be performed in that state. The invalidation of one or more Lease texms shall not affect the
validity of the remaining terms.

23,  Notices. Al notices herein required shall be given in writing upon the parties at
the addresses indicated on page 1 hereof. Any notice shall be deemed to have been given when
personally delivered or-when sent by certified mail, return receipt requested and postage prepaid.
The addresses specified for notices herein may from time to time be changed by the written
notice of one party to the other.

24.  Liability Joint and Several, If the Tenant is more than one person, each of their
obligations under this Lease will be joint and several.

25.  Amendment. This Lease represents the entire agreement between the parties.

This Lease may not be amended, altered or modified except by a writing signed by the party
against whom enforcement of any waiver, change, modification or discharge is sought.

IN WITNESS WHEREOQF, the parties have executed this Lease on the day and year
first above written.

WITNESSES: ‘ LANDLORD:

THE EFFIE TRUST

By:

Effie Boukis

Its: Trustee

INA T0°2€19 L107/01/L VOO £q QHATHOHY
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EXHIBIT F

INd #1:1%:S 0207/8/L DS 4q AIATADTY

N 8S:6T% L10T/LT/TT VOJIN 49 QAAIZOTE

000513a



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THX COUNTY OF MACOMB

DONNA LIVINGS,
Case No. 2016-1819-NI

Plaintiff, Hon. Edward A. Servitto

v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&) LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY
DINIG, a Michigan Corporation

Defendants.

CHRISTOPHER R. BARATTA (P51293) DAVID J. YATES (P49405)

BARATTA & BARATTA, P.C. ERIC P. CONN (P64500)

Attorney for Plaintiff MARK W. STEINER (P78817)

120 Market Street . SEGAL McCAMBRIDGE SINGER &
Mt. Clemens, MI 48043 MAHONEY

(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant Sage
chris@barattalegal.com : 39475 Thirteen Mile Road, Suite 203

Novi, M1 48377
(248) 994-0060  (248) 994-0061 [Fax]

STEVEN R. GABEL (P40617) dyates@smsm.com  econn@smsm.com
THE HANOVER LAW GROUP msteiner@smsn.com

Attorney for Def T&J Landscaping
25800 Northwestern Highway, Suite 400
Southfield, MI 48075

(248) 233-5541 (586) 635-5808 [Fax]
sgabel@hanover.com

cwinn@hanover.com .

DEFENDANT, SAGE’S INVESTMENT GROUP, LLC’S, MOTION ¥OR SUMMARY
DISPOSITION

NOW COMES Defendant, Sage’s Investment Group, LLC, by and through its attorneys
David 1. Yates, Eric P, Conn, Mark W. Stemer and Segal McCambridge Singer & Mahoney, Ltd.

and in support of its Motion for Summary Dispositibn states as follows:
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1. This matter arises out of a completely avoidable winter, snow and ice slip and fall
that occurred at the Grand Dimitre’s Family Dining (“Grand Dimitre’s”) premises on or about
February 21, 2014.

2. The Plaintiff claims injury after falling three feet from her vehicle in the Grand
Dimitre’s parking lot after parking her vehicle for her early morning shift.

3. Consequently, the Plaintiff filed suit against Sage’s Investment Group, LLC
(“Sage’s”) alleging claims of premises liability (despite Sage’s owning, but not’
controlling/operating on the subject premises). (Exhibit A).

4. First and foremost, this claim is baired by the open and obvi(')us doctrine.

5. The open and obvious doctrine is a defense to premises liability cases that focuses
only on the “objective nature of the condition of the premises at jssue, not on the subjective
degree of care used by the plaintiff.” Lugo v Ameritech Corp., Inc., 464 Mich 512, 524 (2001).

6. "The Plaintiff admitted in her deposition, however, that she knew the parking lot
was slippery and observed ice and snow, thus the open and obvious doctrine bars the Plaintiff’s

recover in this case. (Exhibit B, pg. 32).

7. It is anticipated, however, that the Plaintiff will argue that the condition was

“cffectively unavoidable.”

8. Even viewing the evidence in the light most favorable to the Plaintiff, she cannot
establish that the parking lot at issuc was effectively unavoidable. In fact, Michigan case law
holds otherwise.

9. To be effectively unavoidable, “a hazard must be unavoidable or inescapable in
effect or for all practical purposes.” Hoffner v Lanctoe, 492 Mich 450, 468 (2012). “The mere

fact that a plaintifl’s employment might involve facing an open and obvious hazard does not

000515a
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make the open and obvious hazard effectively unavoidable.” Bullard v Oakwood Annapolis
Hosp, 308 Mich App 403 (2014).

10.  InBarch v Ryder Transp Services, wnpublished Court of Appeals decision decided
October 20, 2016 (docket no. 327914) (Exhibit C), the Court of Appeals held that a parking lot
covered in ice was not effectively unavoidable because the plaintiff “failed to support his
assertion that he could not have parked his truck in any other location to avoid the hazard” and
that “there was evidence that [the plaintiff] had a cellular telephone in his possession and could
have either called Ryder to report the conditions, or called the office to make other
arran geménts....” Id. (citations omitted).

11.  Further, in Walder v St John the Evangelist Parish, unpublished Court of Appeals
decision decided September 27, 2011 (docket no. 298178), cert. denied 491 Mich 913 (2012)
(Eihibit D), the Court of Appeals held that becanse the plaintiff could have used a different
entrance, other individuals testified that the entire lot was not covered in ice, and the plaintiff
was able to walk into the building after her fall, the effectively unavoidable docliine did not
apply. 1d.

12, In this case, the Plaintiff had a cell phone and could have called to repost the
slippery conditions priot to getting out of her car. (Exhibit B, pg. 46). She could have parked in
the front lot (where the owners of Grand Dimitre’s salted the sidewalks and wherc chef, Robert
Spear, parked). (Exbibit B, pg. 34, 40). After she fell, she was able to traverse the parking lot
and reach the front door. (Exhibit B, pg. 46). Both Debra Buck and Robert Spear were able to
wall across the parking lot and gam entrance to the building without issue. (Exhibit B, pg. 34-
35). After the Plaintiff’s fall, she went home to change and was able to park in another location,

where she did not fall again when entering Grand Dimitre’s (Tom Shkoukani, the owner of
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Grand Dimitre’s, testificd that she parked in the area not covered in water). (Exhibit B, pg. 46;
Exhibit E, pg. 16). Finally, other individuals (namely Mr. Shkoukani), testified that the entire
parking lot was not covered in ice. (Bxhibit E, pg. 39).

13. It is clear that the condition in this casc was open and obvious and that the
effectively upavoidable exception does not apply. Accordingly, the Plaintiff’s case against
Sage’s should be dismissed as a matter of law.

14.  Additionally, the Plaintiff's claim must be dismissed as she cannot demonstrate
that Sage’s exercised the requisite degree of possession and control needed to be held l1able
" undera premises liability theory.

15.  Indeed, “premises liability is conditioned upon the presence of both possession
and control over the land.” Merritt v Nickelson, 407 Mich 544, 552 (1980).

16.  “Ownership alone is not dispositive. . . . [PJossessory rights can be ‘loaned’ to
another, thercby conferting the duty to make the premises safe while simultaneously absolving
oneself of responsibility.” Id. at 552-553.

17.  Itis only “appropriate to impose liability on the person who created the dangerous
condition or who had knowledge of and was in a position to eliminate the dangerous condition.”
Kubczak v Chemical Bank & Trust Co, 456 Mich 653, 662 (1998).

18. In this case, Grand Dimitre’s, the restaurant, was the _solc, exclusive user of the
subject premises and was certainly in the best position to monitor and eliminate the dangerous
condition.

19. Not only was the subject parking lot solely used by Grand Dimitre’s, it is clear
that Sage’s conferred the duty to Grand Dimitre’s for parking lot maintenance (including snow

removal) through application of the applicable Jease agreement.
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20.  Contained in all of Sage’s Jease agreements, Sage’s tenants (including Grand
Dimitre’s) agree to maintain the “driveways, sidewalks, parking areas, yards, plantings,
pavement, [and] car stops...” by removing “snow [and] ice...” from those areas. (Exhibit F).

21, Itis clear that the Plaintiff is unable to prove that Sage’s possessed and controlled
the land such that it can be held liable under a premises liability theory and thus, Sage’s must be
dismissed from the instant lawsuit.

22 Because the Plaintiff’s claim is barred by application of the open and obvious
doctrine and further is unable to demonstrate that Sage’s exercised possession and control over

the subject premises, the Plaintiff’s claims against Sage’s must be dismissed as a matter of law,

WHEREFORE, Defendant, Sage’s Investment Group, LLC, respectfully requests that
this Honorable Court grant the instant Motion for Summary Disposition, dismiss the Plaintiff’s

claims with prejudice and award such other relief this Court deems equitable and just under the

circumstances.

SEGAL McCAMBRIDGE SINGER & MAHONEY

By/s/ Mark W. Steiner

DAVID J. YATES (P49405)

ERIC P. CONN (P64500)

MARK W. STEINER (P78817)

Attorneys for Defendant, Sage’s Investment
Group, LLC .

39475 Thirteen Mile Road, Suite 203

Novi, M1 48377

Dated: May 22,2017 (248) 994-0060
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Case No. 2016-1819-NI

Plaintiff, Hon. Edward A. Servitto

v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporatjon and GRAND
DIMITRE’S OF EASTPOINTE FAMILY
DINIG, a Michigan Corporation

Defendants.

CHRISTOPHER R. BARATTA (P51293) DAVID I. YATES (P49405)

BARATTA & BARATTA, P.C. ERIC P. CONN (P64500)

Attorney for Plaintiff MARX W. STEINER (P78817)

120 Market Street SEGAL McCAMBRIDGE SINGER &
Mt, Clemens, MI 48043 MAHONEY

(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant Sage
chris@barattalegal.com 39475 Thirteen Mile Road, Suite 203

Novi, Ml 48377
(248) 994-0060  (248) 994-0061 [Fax]

STEVEN R. GABEL (P40617) dyates@smsm.com  econn@smsm.con
THE HANOVER LAW GROUP msteiner@smsm.com

Attorney for Def T&J Landscaping
25800 Northwestern Highway, Suite 400
Southfield, M1 48075

(248) 233-5541 (586) 635-5808 [Fax]
sgabel@hanover.com
cwinn{@hanover.com

DEFENDANT, SAGE’S INVESTMENT GROUP, L1L.C’S, BRIEF IN SUPPORT O ITS
MOTION FFOR SUMMARY DISPOSITION

1. Introduction.

On February 21, 2014, the Plaintiff slipped and fell on a patch of snow/ice on her way
into work that she admitted that she saw and knew (o be slippery. = Indeed, this claim 1s

absolutely barred by application of the open and obvious doctrine. The Plaintiff will attempt to
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save her lawsnit through application of the “effectively unavoidable” exception; however, the
Michigan Court of Appeals has expressly declined to apply the exception in nearly identical
circumstances. On this basis alone, summary disposition must be granted.

Furthermore, Sage’s Inv'cstment Group, LLC (hereinafter “Sage’s”) did not possess or
control the premises such that it can be held liable under a theory of premises liability. The
applicable lease agreement, as well as the deposition testimony of Grand Dimitre’s Family
Dining (hcreaﬁér “Grand Dimitre’s) employees, make certain that the premises was solely
controlled and possessed by Grand Dimitre’s, not Sage’s. Accordingly, even if the open and
obvious doctrine did not apply (vyhich it clearly does), Sage’s must still be summarily dismissed
from this lawsuit.

11, Factual Background.

This matter is no different than any Michigan snow/ice slip and fall case. Simply, the
Grand Dimitre’s parking lot was wet, the Plaintiff parked her vehicle in a puddle of water near a
drain, and the Plaintiff could have avoided the incident had she been paying any degree of
attention o where she was going. The Plaintiff admitted that she knew the parking lot was
slippery and that she saw the substance that she slipped on. This is a simple open ‘and obvious
case.

A. The Plaintiff’s Fall.

The Plaintiff was a waitress working at Grand Dimitres for ten years prior to her
avoidable slip and fall. (Exhibit B, pg. 19). She routinely parked in the back parking lot and was
aware of its conditic;n for at Jeast two months prior the incident. (Exhibit B, pg. 42).

On the date of the Plaintiff’s slip and fall, February 21, 2014, the Plaintiff arrived for

work at approximately 5:50 a.n. (Exhibit B, pg. 31). She saw another waitress’, Debra Buck’s,
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vehicle in the parking lot (Ms. Buck, notably, made it safely into the restaurant just minutes
before the Plaintiff). (Exhibit B, pg. 31-32). Indeed, the Plaintiff testified:
Q. Did you see the snow coming into the parking lot—

A. Yes.
Q. —on the ~ let me just finish the question. Did you see the snow

coming into the parking lot?

A. Yes.

Q. Did you know it might be slippery in the parking lot?
A. Yes.

(Exhibit B, pg. 32). The Plaintiff forther tostified that she had a cell phone at the time of the
incident and did not call anyone before her fall. (Exhibit B, pg. 32). Instead of either calling the
restaurant to notify Grand Dimitre’s condition, and instead of parking in the front parking lot
(whicli chef, Robert Spear, had done), the Plaintiff parked her vebicle 70 yards from the back
door, parked in a puddie of water, and fell 3 feet from her vehicle. (Exhibit B, pg. 33-34;
Exhibit E, pg. 11). While the Plaintiff testified that the entire parking lot was covered in six
inches snow and ice, that testimony makes no seuse when examining the objective evidence in
this case (Tom Shkoukani’s deposition testimony, Tom Caramagno’s deposition testimony and
the objective weather records).

The Plaintiff testified that while it was datk, a light by the back door and the ambient
light of the restaurant provided enough light that she could see snow and ice in the parking lot.
(Exhibit B, pg. 42, 92-93). Following the Plaintiff’s fall, she was on the ground approximately 5
seconds and she vcallcd Grand Dimitre’s on her cell phone to notify Ms. Buck that she was going
to come through the front door (something she admittedly could have done before she fell).
(Exhibit B, pg. 46). When she amived at the front door, the PlainlifP’s clothes were so wet
(becausc she fell in the puddle that M. Shkoukani described, detailed below) that she returned

home to change her clothes. (Exhibit B, pg. 46). She then returned to worlk, parked m another
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spot, safely walked back in, and completed her shift that day, as well as the following day.
(Exhibit B, pg. 49-50).

The owner of Grand Dimitre’s, Tom ShkAonkani, testified that the Plaintiff fell because
she parked in a puddle of water caused by a drain that was backed up with leaves. Mr.
Shkoulani’s resta.urant does not stand to lose anything with respect to this lawsit, as this Couxt
previously pranted Grand Dimitre’s Motion for Summary Disposition on the exclusive remedy
provision of the Waorkers® Disability Compensation Act. Accordingly, his testimony is objective

and 1nust be considered to be the best evidence of how the incident occurred. M. Shkoukani

testified:

Q. Okay. How did you become aware of that incident?

A. Well, 1— you know, I come in, I used to go to the restaurant
everyday at 9:00 o’clock. So when 1 went there on that day, she
told me 1 fell in the parking lot, and, um, I went home and I change
my clothes. I said okay, I mean where did you fell? She said in
the back building. So I~ she said it’s like a lot of water right
now, it’s puddle of water right now over there. So I said, okay,
let me take a look, see what’s going on....

(Bxhibit B, pg. 11). Upon Mr. Shkoukani investigating the back lot, he noticed the drain at issue
and poked the drain hole with a stick, alleviating the buildup of water in the lot (caused by
melting svow, given the warm weather overnight). Mr. Shkoukani also noticed that all other
employees had parked their vehicles away from the standing water. (Exhibit B, pg. 18-19).
Notably, Mr. Shkoukani did not recall any snow or ice being in the parking lot other than near
the drain (Exhibit E, pg. 14), and specifically asked the Plaintiff why she chose to park in a

puddle of water:

Q. Okay. What did Donna tell you about her {all? Did she tell
you why she fell, or how she fell, anything like that?

A. Um, not really. She said it’s slippery where ] park and when |
ask her, 1 said 1 mean it’s Jike full of water, why you park there?
Because the first waitress when she come in, which is Debbie, 1
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think she tried to park there, and when she saw it was a lot of water

she move her car and she move her car and she moved back to

the side where there’s no water. The first waijtress.
(Exhibit E, pg. 14). Mr. Shkoukani also testified there was no ice where he parked in the back
parking lot (he chose not to park in the puddie) and that he did not have trouble walking to the
back door on the date of the incident. (Exhibit E, pg. 35-36). He further recalled that the
weather was Telatively warm in the days preceding the accident. (Bxhibit E, pg. 11-12). Ms.
Debra Buck also confirmed the presence of water in the rear parking lot. (Exhibit G, pg. 22).
Indeed, the Plaintiff had safe alternative places to park and she chose not to do so.

The objective weathg:r records corroborate Mr. Shkoukani’s account of the day of the
incident. As indicated in Exhibit H, in the two days prior to February 21, 2014, there was only a
period of 7 hours where the weather was even below freezing. The day prior, it rained/was
misty. (Exhibit H). There is no evidence that the subject parking lot would contain hard packed
snow as the Plaintiff testified and this evidence makes Mr. Shkoukani’s testimony much more
believable. |

Furthermore, the Plaintiff’s testimony that the parking lot contained a layer of six inches
of snow is entirely unbelievable given the testimony of Tom Caramagno, the T&J Landscaping
owner that was responsible for clearing the subject parking lot. Indeed, Mr. Caramagno testified
that when he plowed the lot, he plows “pretty darn close to the surface of the parking lot.”
(Exhibit I, pg. 29). Simply, Mr. Caramagno testified the Plaintiff’s version (that six inches of
snow remained on the Jof) “cannot be.” (Exhibit I, pg. 33). A document produced by T&J
Landscaping evidences that the last time Mr. Caramagno plowed the subject parking lot was

February 18, 2014, when it last snowed. (Exhibit J). Given the weather records and the

deposition testimony of Mr. Shkoukani and Mr. Caramagno, it is simply tnbelievable that a
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sheet of ice and snow would magically appear across an entire parking lot when the weather
never got below freezing and there was no snow accumulation from when Mr, Caramagno last
plowed. Furthermore, to the extent any party owed a duty to clear the lot of snow and ice, it was
done two days prior to the Plaintiff’s fall and the last time that it snowed. (Exhibits H and J).
B. Lease Agreement with Grand Dimitre’s
While Grand Dimitre’s owner, Tom Shkoukani, denies that a written lease governed their

relationship with Sage’s, the deposition of Jim Sage confirms that the parties did agree to its
terms and the parties had referred to the agreement on several occasions, (Bxhibit X, pg. 52).
The terms of the subject lease agreement also confirm that the responsibility of the snow removal
and parking lot maintenance was Grand Dimitre’s responsibility. Indeed it specifically stated:

(b) The Tenant shall also, at its own cost and expense, put, keep,

replace and maintain in thorough repair and in good, clean, safe

and substantial oxder and condition and free from dirt, snow, ice,

jubbish and other obstructions or encumbrances, and to the

satisfaction of the Landlord, the driveways, sidewalks, parking

areas, yards, plantings, pavement, car stops, gutters and curbs in

front of and adjacent to the restaurant and, generally, the property

comprising the Premises.
(Exhibit F, 8b). Accordingly, Grand Dimitre’s was responsible to maintain the premises “free
from dirt, smow, ice...” (Exhibit F). Any problem related to the condition of the premises was
the responsibility of Grand Dimitre’s and accordingly, it assumed the duty to maintain the
parking Jot, including the snow removal. While Sage’s negotiated the agreement with T&Js

Landscaping to remove the snow, it did so to ensure that its tenants were complying with their

lease obligations. (Exhibit K, pg. 53). Grand Dimitre’s had the right to hire its own snow

_ removal company and apparently should have chosen (o do so had the pasking lot truly appearcd

as the Plaintiff testified. (Exhibit X, pgs. 53-54). Sage’s cannot be held to have possessed and

controlled the land, when Grand Dimitre’s had the duty to maintain all aspects of the property.
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TIL Argument.

A. Standard of Review.

Defendant, Sage’s seeks summary disposition pursuant to MCR 2.116(C)(10). Under this
court rule, summary disposition is proper when “[e]xcept as to the amount of damages, there is
no genuine issue as to any material fact, and the moving party is entitled to judgment as a matter
of law.” MCR 2.116(C)(10); MEEMIC Ins Co v DTE Energy Co, 292 Mich App 278, 280; 807
NW2d 407 (2011). A motion for summary disposition under MCR 2.116(C)(10) tests the factual
support of a claim and the reviewing court considers affidavits, pleadings, depositions,
admissions, and documentary evidence filed in the action or subinitted by the parties in the light
most favorable to the nonmoving party. Smith v Globe Life Ins Co, 460 446, 454; 597 N.W.2d
28 (1999); Quinta v Cross & Peters Co, 451 Mich 358, 362; 547 NW2d 314 (1996). Further,
under MCR 2.116 (G)(4), the adverse party to a Motion for Summary Disposition requires the
party to “not rest upon the mere allegations or denials of his or her pleadings but must, by
affidavits or as otherwise provided in this rule, set forth the specific facts showing that there is a
genuine issue for trial.” Further, the Supreme Cowrt in Maiden v Rozwood explained that “[t]he
court mle plainly requires the adverse party to set forth specific facts at the time of the motion
showing a genuine issue for trial.” Maiden v Rozwood, 461 Mich 109, 121; 597 Nw2d 817
(1999).

B. The Plaintif’s claims arve barred by application of the open and obvious
doctrine. '

Plaintiff's canse of action is one based upon premises liability. The level of care owed to
a particular plaintiff depends on her status on the land. For the purposes of this motion, the

Defendant will concede that Plaintiff was an invitee and that the condition of the premises was as

she testified.

N L0:T€:9 L10T/0T/L VOO 49 FATIDTY

000525a

INd 85:6C-¥ LI0OT/LT/TT VOO Aq @AAIADTE

INd #1:1%:S 0207/8/L DS 4q AIATADTY



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

An invitee js a person who enters the land of another on the invitation of the possessor for
the pecuniary benefit or commercial purposes of the invitor, which carties with it an implication
that reasonable care has been used to prepare the premises to make them safe.

An invitor is not an absolute insurer for the safety of an invitee, Bertrand v Alan Ford,
Inc., 449 Mich 606 (1995), citing Quinlivan v The Great Atlantic & Pacific Tea Co., 395 Mich
244 (1975). In general, an invitor owes a duty to his invitees to exercise reasonable care to
protect them from an unreasonable risk of harm caused by a dangerous condition on their land.
Id. However this duty does not extend to require a warning or requirement protecting invitees
from hazards that are open and obvious. Lugo v Ameritech Corp, 464 Mich 512 (2001). "Where
the dangers are known to the invitee or are “so obvious that the invitee might reasonably be
expected to discover them, an invitor owes no duty to protect or warn the invitee unless he
should anticipate the harm despite knowledge of it on behalf of the invitee." Riddle v McLouth
Steel Products, 440 Mich 85 (1992). A duty to take reasonable precautions to protect invitees
from an open and obvious danger will arise only "if special aspects of the condition make even
an open and obvious risk unreasonably dangerous.” Lugo, supra, at 517. Special aspects mpose
liability for an open and obvious condition when the hazard is “effectively unavoidable,” so that
therp exists a "uniquely high likelihood of harm,” or when the condition "imposes an
unreasonably high risk of severe harm.” Id. at 518-519. Neither an avoidable condition, not a
common condition is uniquely dangerous. Corey v Davenport College of Business (on remand),
251 Mich App 1, 8-9 (2002).

Indeed, the Michigan Court of Appeals has held “as a matter of law that, by its very
nature, a snow-covered surface presents an open and obvious danger because of the high

probability that it may be slippery.” Ververis v Harifield Lanes, 271 Mich App 61, 67 (20006).
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Michigan appellate courts also routinely hold that smow covered areas are not special aspects
creating a “uniquely high likelihood of harm.” Lugo, supra, at 518-519. ‘The Michigan Court of
Appeals bas held that a layer of snow on a sidewalk did not constitate a unigue danger that
created a “risk of death or severe injury,” Joyce v Rubin, 249 Mich Ai)p 231, 243 (2002), as well
aé found that ice coated stairs also did not g.ive rise to such a condition. Corey, supra. Very
clearly, Michigan courts have routinely held that snow and ice do not constitute unique dangers
that constitute a risk of death or severe injury.

Further, an icy parking lot, alone, is not an effectively unavoidable condition. To be
effectively nnavoidable, “a hazard must be unavoidable or inescapable in effect or for all
practical purposes.” Hoffner v Lanctoe, 492 Mich 450, 468 (2012). “The mere fact that a
plaintiff’s employment might involve facing an open and obvious hazard does not make the open
and obvious hazard effectively unavoidable.” Bullard v Oalkwood Annapolis Hosp, 308 Mich
App 403 (2014). The Michigan Supreme Court further implored that “exceptions to the
open and obvious doctxine are narrow and designed to permit liability for such dangers
only in limited, extreme situations.” Hoffner, supra, at 472. The Hoffner Court directly

opined that:

An “effectively nnavoidable” hazard must truly be, for all
practical purposes, one that a person is required to confront
under the circumstances. A general interest in using, or even a
coniractual right to use, a business’s services simply does not
equate with a compulsion to confront a hazard.

Id. at 472-473,
The Michigan Court of Appeals Bullard tecognized that an electrician was oot
compelled to confront an icy ladder to perform maintenance on a roof generator while in the

course of his employment, Indeed, the Court of Appeals ruled that the trial court erred in finding
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a question of fact on the issue when the plaintiff “consciously decided to put himself in a
position where he would face the ice.” Bullard, supra, at 413. The Court of Appeals ruled that
because the plaintiff could have informed his employer of the condition, waited until the weather
improved, turned back after realizing it was icy, or otherwise sought assistance, the trial court
should have granted summary disposition in favor of the defendant, Id. The Court [urther
determined that that the trial court ersed in finding the ice to be “effectively upavoidable as part
of [the plaintiff’s] job” and the plaintiff could have informed his cmployer of the ice prior to
confronting the hazardous condition. Jd.

While it is anticipated that the Plaintiff will cite dttala v Oreutt, 306 Mich App 502
(2014) in support of his position that the effectively unavoidable doctrine applies in this case, it
is jmportant to note that the Court of Appeals in Attala explicitly did not make any ruling as o
whether the icy conditions in the parking lot was effectively unavoidable. Simply, the Court of
Appeals held that because the defendant had failed to argue that that the condition was not
effectively unavoidable, the defendant waived the issue. Id. at 507. Indeed, other Michigan
appellate decisions with far more similar facts have actually evaluated the applicability of the
effectively unavoidable exception and ruled that it does not apply in situations such as the instant
matter.

FEven viewing the facts in the light most favorable to the Plaintiff, this case is
indistinguishable from Barch v Ryder Transp Services, unpublished Court of Appeals decision
decided October 20, 2016 (docket no. 327914) (Exhibil-' C). In Barch, the plaintiff was scheduled
to make a delivery within the scope of his employment. The plaintill alleged that the parking lot

was covered in a light snow and knew that it was “jcy underneath.” The plaintiff, however,
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fell, injuring his shoulder.

The Court of Appeals held that the trial court did not err in determining that the

“effectively unavoidable” docirine did not apply:

1d.

Another indistingnishable case is Walder v St John the Evangelist Parish, unpublished
Court of Appeals decision decided September 27, 2011 (docket no. 298178), cert. denied 491
Mich 913 (2012) (Exhibit D). In Walder, another plaintiff slipped and fell in a parking lot. She

broke her ankle and the trial court granted summary disposition in favor of the defendant. The

In this case, Barch failed to provide support for his assertion
that he could not have parked his truck in any other location to
avoid the hazard. To the contrary, Barch testified at his
deposition that, as he was leaving the facility, he parked his truck
near where the cars parked for the office. Barch was not
physically trapped. Additionally; there was evidence that Barch
had a cellular telephone in his possession aud could have either
called Ryder to report the conditions, see Bullard, 308 Mich
App at 413, or called the office to make other arrangements....

Court of Appeals affirmed the trial court’s decision holding:

Id. at 2.

This case merely involved a slippery parking Jot in winter.
Although plaintiff claims that she had no choice but to cross the
slippery paiking lot to enter the building, plaintiff presented no
evidence that the condition and surrounding circumstances gave
rise to a uniquely high likelihood of harm or that it was an
unavoidable risk. Plaintiff could have parked in a different spot
and used a different entrance. Other bingo helpers and
participants parked in the rear parking lot and used the rear
entrance. In addition, Charlene Hamper, the bingo chairperson,
testified that there were spots of ice in the rear area, not that it was
completely ice covered. Also, after plaintiff fe]l, she got up and
walked in to the building, evidently avoiding any other slippery

spots.

11

ar path across the lot and after walking approximately 10 yards, he
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As highlighted above, even taking Plaintiff’s account as true, the Plaintifl knew that the
parking lot was slippery and saw the ice and snow. (Exhibit B, pg. 32). She had a cell phone
and could have called to report the slippery conditions prior to getting out of her car. (Exhibit B,
pg. 46). She could have parked in the front lot (where the owners of Grand Dimitre’s salted the
sidewalks and where chef, Robert Spear, parked). (Exhibit B, pg. 34, 40). After the Plaintiff
fell, she was able to traverse the parking lot and reach the front door. (Exhibit B, pg. 46). Both
Debra Buck and Robert Spear were able to walk across the parking lot and gain entrance
to the building without issne. (Exhibit B, pg. 34-35). After the Plaintiff’s fall, she went home
to change and was able to park in another location, where she did not fall again when entering
Grand Dimitre’s (Tom Shlcoukani testified that she parked in the area not covered in water).
(Exhibit B, pg. 46; Exhibit E, pg. 16). Finally, other individuals (namely Tom Shkoukani), did
not recall the entire parking lot being covered in ice:

Q. Okay. Do you recall ever seeing the front of Grand Dimitri’s
on the day of the incident, as in the front parking lot?
A. Did 1 see the front parking lot?
Q. Right.
A, Yes,
Q. Do you recall any ice or snow in the front parking lot?
A. No.
(Bxhibit E, pg. 39). Mr. Shioukani further did not recall any snow or ice being in the parking lot
other than near the drain (Exhibit E, pg. 14). In light of the holdings of Walder and Barch, it is

clear that the Plaintiff’s claims must be dismissed as a matter of Jaw.

C. Sage’s did exercise the requisite degree of possession and control necessary to be
lield Yiable under a premises liability theory.

While Sage’s was the technical landlord at the time of the Plaintiff’s alleged injury, it did

not exercise the requisite degree of possession and control to be held liable under a premises
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

liability theory. Indeed, “premises liability is conditioned upon the presence of both possession
and control over the Jand.” Merritt v Nickelson, 407 Mich 544, 552 (1980). A possessor is:

(a) a person who is in occupation of the land with. intent to control

it or

(b) a person who has been in occupation of land with intent to

control it, if no other person has subsequently occupied it with
intent to control it, or

(c) a person who is entitled to immediate occupation of the land, if
no other person is in possession under Clauses (a) and (b)

Id. Furtherﬁmre, “[o]wnership alone is not dispositive. Possession and control are certainly
incidents of title ownership, but these possessory rights can be “loaned’ to another, thereby
conferring the duty to make the premises safe while simultancously absolving oneself of
responsibility.” Zd. at 552-553. 1t is only “appropriate to impose liability on the person who
created the dangerous condition or who had knowledge of and was in a position to climinate the
dangerous condition.” Kubczak v Chemical Bank & Trust ‘Co, 456 Mich 653, 662 (i998),

In this case, Grand Dimitre’s was the possessor of the premises in question. Indeed, Jim
Sage testified:

Q. With regard to the parking lot itself, right by Grand Dimitri’s,
who would use that parking lot?

A. Grand Dimitri’s customers and employees.

Q. You wouldn’t use that parking lot, would you?

A. No.

(Bxhibit X, pg. 54). The Plain.l‘iff, herself, testificd that both the front and back Grand Dimitre’s
lots were used only for Grand Dimitre’s employees and customers. (Exhibit B, pg. 40-41).
Debra Buck also was not aware of any other uses for the parking lot other than for Grand
Dimitre’s business. (Exhibit G, pg. 28).

" Further, as noled ab’ove, there is some discrepancy over whether a lease agrecment

existed that covers the relationship between the. parties. Mr. Shkoukani testified that when they
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

took over the premises, the Jease had expired and he “never renewed it.” (Exhibit E, pg. 38).
He, however, had looked over the lease and knew its contents. (Exhibit E, pg. 38). While Mr.
Shkoukani did not believe a written lease governed his relationship with Sage’s, Grand Dimitre’s
is technically a holdover tenant, When a tenant holds over, “the law implies a continuance of the
tenancy on the same texms and subject to the same condjtions.” Bay Co v Northeastern Michigan
Fair .Ass’n, 296 Mich. 634, 640-641 (1941). The terms of a holdover tenant may be determined
by inquiring into the terms of the original lease. Glocksine v Malleck, 372 Mich 115, 120-121
(1963). Accordingly, the provisions highlighted above that requires Grand Dimitre’s to care for
the parking lot and remove ice and snow from the premises is a clear indication that Grand
Dimitre’s assumed sole possession and control over the parking lot and would be the “possessor”
of purposes of premises liability. (Exhibit ¥).

D. To the extent Sage’s owed a duty to exercise reasonable care, it complied with
such a duty as a matter of iaw.

Should the Court find that Sage’s, in fact, owed a duty of care to the Plaintiff and Grand
Dimitre’s was not the sole possessor and controller of the premises, it js clear that Sage’s
complicd with any duty that it owed to the Plaintiff. In Buhalis v Trinity Continuing Care

Services, 296 Mich App 685 (2012), the Court ield that a premises possessor does not have a

“duty to guarantee that ice will never form on its premises, but it does have a duty fo ensure that

invitees are not unnecessarily exposed to an unreasonable danger.” Id. at 696. The Court further
held the defendant “had no duty to clear every surface on which [the plaintiff}, individually, may
have chosen to park her trike, whenever she might visit, in whatever type of weather.” Id. at
697.

Even taking the Plaintiff’s account as trug, Sage’s arranged for snow plow services to

reove snow from the subject premises upon an accumulation of snow fall. ‘Tom Caramagno

14
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testificd as to the relationship between T&J's Landscaping and Sage’s. It is clear that Mr.
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Caramagno would advise Mr. Sage when salting and snow services were needed:

(Exhibit I, pg.

(Exhibit I, pg. 51-52). Itis evident that Sage’s would rely on the professional recommendations

Q. Okay. But let’s say youw’re on the property to plow it —

A. Right.

Q. —and you see a sheet of ice that might be dangerous, there’s
nothing you would do?

A. If I saw something that was dangerous, of course 1 would tell
the person. But at the time, if T didn’t salt it, you know, or if
there’s a phone log saying that I called him and told him to do it, 1
don’t recall that. AJLT know is I would never leave that site if 1
thought, you know, it was ice conditions and then ’d call him.

Q. Okay. So at least with respect to February 18", had a sheet of
ice existed that was a dangerous condition you would have at Jeast
called Mr. Sage?

A. 1would think so.

39). Mr, Caramagno later confirmed:

Q. Okay. So if you were on the premises and you saw a dangerous
condition and you made a call to Mr. Sage, would you expect him
to refuse your recommendation?

A. Not at ail.

Q. Has he ever refused any of your recommendations in the past?
A. Never.

of Mr. Caramagno when determining whether salting was required on the premises.

The weather records establish that it did not snow between the time Mr. Caramagno last
plowed (February 18, 2014) and the Plaintiff’s fall (February 21, 2017). (Exhibit H). Turther, it
was only below freezing in 7 of the previous

above freezing at the time

Sage’s had any obligation to the Plaintiff in this case, it certainly satisfied jts obligation by hiring

a reputable Jandscaping company.

48 howrs before the Plaintiff's fall (notably, it was

of the Plaintiffs fall, around 5:50 aam. on February 21, 2014). If
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1V. Conclusion.

This snow and ice slip and fall case must be dismissed as a matier of law given prevailing
Michigan case law. Indeed, the Plaintiff testified. that she knew the surface of the parking lot
where éhe parked was slippery. The testimony of Tom Shkoukani objectively verifies that the
Plaintiff had alternative routes into the restaurant (not to mention the fact that Ms. Buck and Mr.
Spear did not fall on their way into Grand Dimitre’s and the Plaintiff was able to return without
issue). Further, the evidence proves that Sage’s did not exercise the requisite degree of
possession and control over the subject premises such that it owed the Plaintiff any duty and if it
did, it complied with that duty by hiring T&J’s landscaping. The overwhelming evidence in
support of this Motion compels this Court to grant Summary Disposition in Sage’s favor.

WHEREFORE, Decfendant, Sage’s lnvestment Group, LLC, respectfully requests that

this Honorable Court grant the instant Motion for Summary Disposition, dismiss the Plaintiff’s

claims with prejudice and award such other relief this Court deems equitable and just under the

circumstances.

SEGAL McCAMBRIDGE QINGFR & MAHONEY

By /st Mark W. Steiner

DAVID J. YATES (P49405)

ERIC P. CONN (P64500)

MARIC W. STEINER (P78817)

Attorneys for Defendant, Sage’s Investment
Group, LLC

19475 Thirteen Mile Road, Snite 203

Novi, M1 48377

Dated: May 22, 2017 (248) 994-0060
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STATE OF MICHIGAN
1IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB
DONNA LIVINGS,
Case No. 2016-1819-NI
Plaintiff, Hon. Edward A. Setvitto
v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&J LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY
DINIG, a Michigan Corporation .

INd #1:1%:S 0207/8/L DS 4q AIATADTY

Defendants.

CHRISTOPHER R. BARATTA (P51293) DAVID J. YATES (P49405)

BARATTA & BARATTA,P.C. ERIC P. CONN (P64500)

Attorney for Plaintiff MARK W. STEINER (P78817)

120 Market Street SEGAL McCAMBRIDGE SINGER &
Mit. Clemens, MI 48043 MAHONEY

(586) 469-1111 (586) 469-1609 [Fax] Attorneys for Defendant Sage
chrig@barattalegal.com 39475 Thirteen Mile Road, Suite 203

Novi, M 48377
(248) 994-0060 (248) 994-0061 [Fax]

STEVEN R. GABEL (P40617) dyates@smsin.com econn@smsm.com
THE HANOVER LAW GROUP msteiner@smsm.comn

Attorney for Def T&J Landscaping
25800 Northwestern Highway, Suite 400
Southfield, M1 48075 -

(248) 233-5541 (586) 635-5808 [Fax]
sgabel@hanover.com

PROQY OF SERVICE

The undersigned certifies that Defendant Sage Investment Group, LLC’s Motion for

7/G U0 PRATedy
N L0:T€:9 L10T/01/L VOOIN 49 QEAIZOTT

Summary Disposition was served upon all parties to the above cause by service through

7
|9

TrueFiling & Served on May 22, 2017.

Rabyn A. Goldberg
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SUATE OF MICHIGAN

TN OTHE CIRCUIT COURT FOR THE COUNTY OF HMACOMB

DOMNA LIYVINGS,
Plaintiff,

Case No. 2016~l(“q NI
~y5-

Hon.
SAGE‘S INVESTMENT GROUP, LLC, a

Michigan limited liability company, ED‘-VARD A. QERV 10

Defendant.

Christopher R. Baratca (P51293) ﬁngﬁygﬁ

BARATTA & BARATTA, P.C. )
120 Market Street MAY 25 2018

Me ., lemens, MI 48043
be. CLens CARMELLA SABAUGH

586.,469.1111%
Atcorneys for Plaintiff HAGOMEB COUNTY CLERK

PLAINTLIF'S COMPLAINT AND JURY DEMAND

NOY] COMES Plaintiff, DONNA LIVINGS, by and through her
attorneys, BARATTA & BARATTA, P.C., and for her Complaint against
.Defendan:, SAGE'S  TNVESTHENT GROUP, LLC, a Michigan limiced
liability company, states as follows:

COMMON COUNTS
1. olainciff, DOMMA LIVINGS is a rvesident of the County of

itohiigan.

Maconh, Shate of

~

nefendant, SAGE’S INVESTMENT GROUP, LI, is a Michigan

; company which conducts business in the County of

000537a
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25001 CGra Lvenue,

10 Cabri Lane, Dearhern

5. The Reglstered Agsnt for Cefendant is Jamal Sage,

S 0202/8/L DSIN AQ AAAIIDAY

That the amount in controversy exclusive of interest cosis

(=)}
ke

It

. £

and/or attorrey fees is ir excess of $25,000.00 and this matter is

. : N

otherwise within the jurisdiczicon of this Court.

Nd 71

7. Cn or about February 23, 2014, Plaintiff, DONNA LIVINGS,

was an invitee at defendant’s premises, when she sustained injury

Defendant’ s ovrewmises,

9, ©Cn the aforementioned date, at approximately &:30 a.m.,
Plaintiff arrived a: the employee entrance on Defendant’s premises
fcr her scheduled work shirft.

T, On said date, while attempring to enter her employer's
restaurant, Plaintiff dia slié and fall as a result of zan uasafe

conditior cnn the premises, to wit, a parking 1ot twhat was

completeaiy covered in iz

crolce kbut To encounter

ok

o)
(&)

BARATIA K

BARNTEL P more i

iy s=2U forth below.
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12, That your Deferndant aerein was responsible, at a.l
vertinent tiwmes, to maintaln the premises in a reasonably safe

13, As & result of =2ec injuries, Plaintifl has suscained
pain, suffering waakness and disapiliity, inciuding, and not by way
of limitaticn, exacerbation of Ld4-5 spinal stenosis, lumdar
radiculopathy, anterior lumbar fusion at L4-5, anterior lumpar
instrumentarion at n4-5, and has reguized mecdical aid and attention
for her injuries.

14d. Plaintiff has incurred affects and residuals

from her injuries, sustained as & aendant’ s negligence

and will continue to incur futuare madical Ivreatment, COSTS and

WHEREFORE, plaintiff prays that this Honorable Courk enter a
judgement in an amount in excess of Twenty~Five Thousand
($25,000.03) Daliars that the trier of Zsct may find fair and just,
togsther witn costs interest and attorrtey fees.

5

COUNT I NEGLIGENCE

15, Plaintiff hereby incorporates paragraphs L through 14 as

if fully set fortn herain.

in a reasonably safe condd
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l\
r
]

asonable care and prudence to rende:
afe for invitees;

nar a person invited on izs premises woul
uoL cdiscover or realize the danger of the aforesal
:nadeguate condition of the premises or would £ i
to protect th elves against it

newovc nazardous conditions in a reasonably p srud
manne

. Aalnt 1r the premises in a safe condition;

)\Cx‘\ t

o]

6]
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[

[oR

Y

Rermowva, correct or prevent the existense of sald
dangerous ccndition when it was xnown, or through
~he exercise of reasonaple care should have beern
wnown, that sald cordition vould cause & per son to
2.l and ne injured;

INd 71

tn

ake reasonable care to know the actua
dition of its premises and in the exarcise
sonable care, sither remedy, remove, OX COIrec
-he conditicn, or adequately warn the invitee o
Sresence of a dangerouws condition(s) on the
snises:
rcise reassnable care co diminish the hazards on
preulsea and to cake <reasopable and
'ntr measures in light of the circumstances,

there existing.
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X
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T
=
L
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[
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o
i

o
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17. nefendant bceached its duties owed to the Plaintiff in

she foliowing, but not limited To manner:

a Failing to exprcise reasonable care and prudence to

. »ender the premises safe for business invitees;

b. 7ziled to warn invitees of the dangerous and
hazardous condition of the premises and fdlllnﬂ Lo
rerady the dangercus counditions about the premises,
when

. it was sconomically feasible to 0 50,
i s remove hazardous conditions in a

BARATYA N
BARATIALP.C.
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g, Failing to exercise zeasonanle “he
nazards on sald premises and bo ! and
appropriate measures in iight of ces,
then and there existing.

13. one or more of -the defendant’/s negligent acts or

S 0202/8/L DSIN AQ AAAIIDAY

orissions was a legal and proximate cause of Plaintiff’s injuries.

It

19. Thaz as a direc: and proximste result of the Defendant’s

]..:.

negligent acts and omissions, including thase alleged herein,

INd 71

Plaintiff, DONNA LIVINGS, tripped and £gli causing serious injurny
to nersel?, sustaining the follewing, but nob limited to damages in

the past, opresant and future

a. Lurbar radicglopathy;

b. Anterior lumbar fusion at La&-5;

c, Anterior lumbar instrumentation at L4-5;

d. Denial of social pleasures and the izability to
enjoy the normal functions of life;

e, Physical pain anda suffering, veakness and
disability;

£, Medical expenses;

g. Mental anguish, embazrassmenz, humiliation and
mortification;

h. Erotional trauma, fright and shock;

I. Wage loss:

j- All other darages pern by law or that may
become know t]LObUﬂDUC the wperdency of this

action,

HHEREPORS, Praintiff grays tnat thls Honorvakle CZourt anlel a

“udgerent  in  an  amount in  excess of Thousand

BARATTA &
BARATYA, P.C
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CQUNT II PREMISES LIABILITY

corporates paragraphs 1 through 19 as

if fully set forth herein.

S 020T/8/L DS Aq AAAIIDTY

2

. That the Defsrdant, as

3

It

nondelegable duty to the general public and Lo 2laintiff in

o
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[
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particsular as an

safe condition, and to:
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a. Tuercise reasonaple caze end prudence to rander the
premises safe for V3 5 S
b. Sxpect that a pers its premises would
aot discover z alize the cﬂrger of the aforesaid
,na*e.g te gerdition of the premises or would fail

to prote Lbc selves against 1)

o Remove h ns in a reasonably prudent
manner;

d. Mairtair the premises in a safe condition;

e, T =ake reascnaple caze to know the actuail
ondiition &f its pxe 'ses and in the exercise of
reascraple care, Lt remedy, remove, or correct

any unsafe or dangarous Lonﬂ:tion(s), or adeguately
warn the i“vitee af the presence of a dangerous
conditicn{s) on the premises;
mascnalbie care To dirinish the hazards on
ises and take reasonable and

4 a7 gf the circumstances,

the following, oat not Limited o manner:

wanlie care arv \1 vr LJ:‘D(‘—”‘ Lo

BARATTA &
HARATTA, P (L
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acoﬁaxln care -0 know the actual

- vremises ard in the exercise of
either remady, remove, QI coarrect

r adequately warn che invitee of.

" a dangerous Coniit onis) on the

23, One or wore of tha Defendant’s aczs ox

omissions was a .egal and proximate zause of Plairtiff’s injuaries

’ - r p 4 - 7
2., That zs & dirsct and proximate result of the defendant’s

& «

-4 omissiocns, including those alleged herein,
Plainti€f, DONIA LIVINGS, slipped and £81) causing serious injury
to hersel?, sustaining the injuries and damages nove fully set
forth above.

WHEREFORT, Plaintiff prays that this Honorabie Court enter a

ir  excess of Twenty-Five Thousand

rier of fact may find fair and just,

r?‘
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NOM COMES  Plaintiff, DONMA LIVINGS, »y and zhrough her

S 0202/8/L DSIN AQ AAAIIDAY

atrorreys, BARATTA & BARATTIA, 2.C., and hereby deamands a trial by

1P

jury of the above-captioned cause.

C.
2
£

INd 71

’
BAR;(L:{L% & BARBTTA, FP.
at¥orheys f?r plainti

/
!

By! \
Christophar R. Baratta (F 5:233)
120 Market Sireet
e, Cliemens, MI 42043

{586) 489-1.1

[y

Daved: May 23, 2916
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Donna Livings
2/22/2017

Page 1
. STATE OF MICHIGAN

TN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

DONNA LIVINGS,
Plaintiff,
vs. Civil Action

No. 2016-~1819~NI

Hon. Edward A. Servitto
SAGE'S INVESTMENT GROUP, L.L.C., ‘
a Michigan Limited Liability
Company, T&J LANDSCAPING & SNOW
REMOVAL, INC., a Michigan
Corporation and GRAND DIMITRE'S
OF EASTPOINTE FAMILY DIﬁING, a
Michigan Corporation,

pefendants.

PAGE 1 TO 133
The Deposition of DONNA LIVINGS,
Taken at 120 Market Street,
Mt. Clemens, Michigan,
Commencing at 2:45 p.m.,
Wednesday, February 22, 2017,

Refore Gail R. Mcleod, RPR, CSR 2901.

£

HANSON

hansonreporling. com
313-567-68100
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Appesring on bahall of the Delendani T&J Landscaping.

PR

M. Clamens, Michigan
Wednesday, Febsuary 22, 2017
About 2:45 p.ni.
DONNA LIVINGS,
having first been duly sworn, was examined and iestilied on
her oalls as loflows:
MR. STEINER: Could you piease state your
name lor the record?
THE WITNESS: Donna Ana Livings.
MR. STEINER: Let the record rellect that
this is the discovery deposilion of Donns Livings taken
pursuani to Nolice and to be usad for alf purposes
under the Michigan Courl Rules and Michigan Rules of
Evidence. .
EXAMINATION BY MR. STEINER:
Q. Ms. Uvings, my name is Mark Steiner. We meel briefly
before we went on the record here. | represent Sage
Invesiment Group, a company that you sued as a resull
ol aninciden! (hat 1 believe occurred § cbruary 21st,
2014, Have you ever had your deposilion taken balom?
No.
Q. Well, I'n sure your altacney has gone over it wilh you.

>

but I'm just going 10 go over lor the record a couple
ground cules with you, Firsy, il's impurlant 1o keep

all of your answers verbal, As you probably ase sware,

3 hansovnreporting.com
313-567-8100
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Fage 6

ihera's a court reporter laking down averylhing that
you and 1 say. Rwill be transcribed on 9 sheet of
paper, so it's important thal your don't nod your head,
shrug your shoulders, things fiko ihat, In the sams
vain, it's Important to wait lo answar your questions

Page 8

MR. BARATTA: Do you usudlly lake them
morning, noon and night?

THE WITNESS: Gorrect, every eight hours.

MR. BARATTA; Bul the last tine was this
moming?

THE WITNESS: Yes.

6 or the questions that | ask you until after Pve
1 completed the ful} queslion and that's sirnply to keep 1 MR, BARATTA: Thank you
2 the record cleer, 100. 8 MR. GABEL: Thank ym.
¢ Another rule is this isn't a game to lest Y 0Y MR. STEINER:
0 your memory. If you don'l know somelhing, It's okay. 1w Q. Whatis your present address?
1 Don't guass. If you don't know something, you can just " A. 27059 Pinewood Street, Roseville, Michigan, 4B068S.
12 say, "I don't know.” That's a perfaclly acceptable 42 Q. And how long have you lived there? ’
[E answef. 13 A. Seven years.
14 I'm golng to assume the questlons o 'm e Q. Where did you five prior to Ihat?
[t going to assume that you understoad the questions thal 1% A. 1 can't remember the house number, but Raynond, St
16 | ask you If you rospond. Vil assume thai you e Clait Shores, Michigan, 40082.
¥ onswered thom truthfully and accurately to the best of 3 Q. And do you remember how Jong you lived al thal Raymond
18 your knowledge. Is that fair? 1 Streot address?
Ie A Yes. 19 A.  Approximately 10 yuars,
20 Q. Okay. 1f you need a break at any finye, just lot us ] Q. Do you ramember where you lived beforo that?
i1 know and again, this lsnt an endurance contest, soif 2 A. Detroit.
an you nged a break, just Jet us know. Hava you token any ” Q, Do youremember he streel -~
23 inedication today that would affect yous abilily to w A. Mo, actually, Pl correct myseif on that. §fived on
24 snswer truthfully or honesliy? 1 Liltie Mack, 28100 Lillle Mack, St. Clair Shosos,
2% A Yes. ’ 2 48081.
Page 7 Page 9
t Q. And what medication Is that? 1 Q. And how long did you live there?
2 A. liake Norco. 2 A. Two years.
3 Q. Dogs that alfect your ability to tell the truth at all? # Q. Dig you live in Delrolt before thai?
4 A, No. . A. Yes.
5 Q. Soyouwould be able to Irutniully and honestly answer & Q. Do you remember the street address for that?
¢ the questions | ask you? s A. The house number, no. Paylon, and that was Datroil,
7 A, Correct, K Michigan. | don't remember the zip code.
) MR. GABEL: May ) ask you a question? Did k Q. And do you remember how long you lived ihere?
9 you take Norco close to the testimony loday 50 thal E A. 10 years.
12 your percepfion is a litlle off right now? L Q. Oksy. Atthat Pinewood Streel home, do you own that
1 THE \_NlTNESS: No. " home?
I MR, BARATTA: Let me ask her a questiorn. i A No.
& When was the last time you took Norco? This 2 Q. Do you sent that home?
i morning? 1 A Yes.
A3 THE WITNESS: Yes. i Q. Who do you 1enl that from?
15 MR. BARATTA: Whal lime aboul? i A.  Fairway Rentals.
1 THE WITNESS: About 9:00 o'clock, Q. Do you know how much your rent payment is?
L MR. BARATTA: And what strength was il if you A 750,
H know? , Q. Do you awn any 1eal property?
THE WITNESS: 10/325. ; 2 A No. Mycar
MR, BARATTA: Okay. Do you take thuse every i Q. Who do you live with al the Pinewood Street home?
doy? A, Justme,
THE WITNESS: Yes. Q. It's my undesstanding Mat you have gone by 2 coupie

All right. How mony a day?
Thiee. Thiee times.

MR. BARATTA:
THE WITMESS:

A

previous names. Donno Lasko. Dopna -
Czerniawski.

3 (rages 5 to 9}
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rage 10 ! : Page 12
Q. And Donna McMillan, is that right? ' A. No,
A Yes, B Q. Do you have childsen?
Q. Hove you gone by any other name? 3 A. 1do.
A No. 4 Q. How many do you have?
Q. s your dale of birth May 2nd, 19607 ¢ A.. Three,
A Iis. & Q. What are their names?
Q. Were you born in London, England? T A.  Michael is my oldest, Steven is my middle son and e
A, lwas, $ Maithaw is my youngest, 'b
Q. And when did you move to the Uniled States? @ Q. When was Michael born? ’__‘
A, Febiuary of 1974. i A, 1977, o
Q. May i ask what brought you fo the United States? Rl Q. When was Sleven born? ~
A. My parenis. My father, his job brought him here. ¥ A 1983, ,_U
Q. And whal's your Social Security number? I'd ask just 13 Q. And when was Matthew born?
that the tast four digits appear on the record for yous i A 1984, z
privacy. . 14 Q. Are they all financially independent?
MR, BARATTA; Why don't we toke 1L alt off. AL A. Ofme?
Is ihat okey? 1 Q. Correct.
MR, STEINER: That's fine, | hink It's in 18 A. Yes.
the Answers to inlerrogatosias anyway. 1 probably have 1 Q. Do you have any grandchildren?
it, 50 1 just wani to confirm. 2 Al ldo.
MR. BARATTA: Let's go off the record. 2t Q. How many do you have?
{Discussion off the record.) 21 A. Nine. .
MR. STEINER: We’ll go back on the record. 23 Q. Do any live in the area?
BY MR. STEINER: 20 A. Theyalllive In the area.
Q. Its my understanding that you've been married four 25 Q. Do you see them regularly?
Page 11 Page 13
timas; is that right? ' A 1do. g Q
A. Yes, i Q. Ahout how often do you see them?
3 Q. Was your first husband iark Lasko? g A. My oldest son's family, lwo, Ihree times a waegk. My O (-)
4 A. Hewas. 4 youngest son, { sclwally baby-sit my youngast grandson, F[_(-" t['j
s Q. And was that from 1978 1o 19807 s s0 1 see him every day and my mlddle son, a couple Pt
4 A, Yes, & times, you know, like every couple of months | ses the é <
Q. Was your second husband Ray Cruiowski? 1 twins. U m
A Yes. ® Q. Are you cusrently financiafly dependent on anyona? o U
Q. I'm probably pronouncing that wreng. Thot was from 4 A, No. .\4 O"
1983 1o 19087 ” Q. Is anyone currenlly financislly dependent on you? by
A. Yes. i A. No. S k<
Q. And then were you next marriod to Mujo -~ LB Q. Do you have any soclal media accounts like Facebook, O z
A Mujo. [k} ‘Fwitler, Instogram, anything like that? O (-)
Q. Mujo Buzdoraj? i A Fhove Facabook, D>
A. Yeah. Mujo Buzdoraj, v Q. Did you ever post anything regarding this incigent on - O
Q. Was that from 1909 to 19907 o Facebook? ~ ;>
A, Yes. e A, thave oy —
Q. And lhen Timoihy McM}Ilan? i Q. Do you recalf what that was? Q —
A, Yes. ‘ A. Originally when | fell obviously, something lo the [&)‘) ~
Q. Andis hat from 1996 10 19997 ' ellect of fell a1 work 100y, you know, my back burts. oy b
A Yes. : having {0 gn 1o Cancentra, prohably months later ~J il
Q. Do any ol yow previous husbands owe you any spousal , something 1o the eflect of Workmen's Comp dropping me (@) \®)]
suppon? and relusing to pay my medical onymore and whenever b:) E
A, No. . I've had my surgeries, F've posted that, swigery on [\ J
Q. What about child suppori? o Wednesday. hopelully everylhing goes weil. {hat kind of b
3 &
2 @

4 {rages 10 to 13)
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Page 14 Page 16
1 thing. : A. No.
N Q. You haven't delated anything off your Facebook, right? : Q. Did you graduate fram high school?
3 A. No, sh. g A. tgradualed 10 years late.
4 Q. Soilsall there? Kl MR, BARATTA: 1 you have 1o getup and
o A. Yes,ltis, - slrelch, do il
6 Q. Have you eves been convicled of any crimes? # THE WITNESS: Yeah, I'm just moving around.
i A. Yes. K if | have 1o sit in ona position ton long, it gels
i Q. What erimes are those? ¥ sticky.
@ A. Retall fraud. " MR, BARATTA: m sorry lo inlerrupl. Go
10 Q. Anyihing else? A anhsad.
n A. | also have a domeslic violence. u BY MR, STEINER:
az MR, BARATTA: Just for tho record, the retalt W Q. Soyou menlioned you gradutited 10 years foto, Did you
13 {raud was in 2000, 13 complele 8 GED?
13 MR. GABEL: Was {here an incarceralion that 14 A. No. | have a diploma. | went to night school, 1
" ended al 3 certain point in time? 18 actvally graduated vilh honors for that,
15 MR. BARATTA: No. it was probalion out of 15 Q. Allright. My records indicate that you wenl to East
i Sl Clair Shores District Courl. 17 Delvoit High School for some period. Is that (ight?
13 MR, GABEL: Do you know whan that was A% A. Correct.
A terminated? I Q. When did you start East Detroit [igh School if you
5y MR, BARATTA: Probably within one year i know?
3 following the guilly plea in approximately 2000. 5t A. 751 weni o soy.
A MR. GABEL: Doss thal sound correct, ma'am? P Q. Andwhen did you leave?
2z THE WITNESS: Yes. o3 A, Actuslly, you know whal, it was probabiy a year latef.
24 MR. GABEL; Thank you very much. i1 | wos pregnant and they would not allow me o conlinuo
25 MR. BARATTA: ¥l just object 1o relevance. s schoot.
Page 15 rage 17
1 BY MR. STEINER: ! Q. Whal gras were yoo in if you Know?
2 Q. And when was the domoslic violenco charge? 2 A. 1wasinmy 11th grade going into my senior year,
B A. Seplember, the tast week of September of 2010. 3 Q. Then you mentioned 10 years fater, you compleled a
K Q. Do you know il that was a felony or misdemeanos? Ll night program?
& A. |haveno ldea. % A. Yes. 1978, | gradunled [om Mount Clemens High School
© Q. Do you recall what court that was through? 6 Adult Education.
K A. St Clalr Shores. ? Q. Did you say ‘78?7
& Q. As aesult of either of those, did you owo any money? f A. ¥msorry. '87. Because § was supposed lo graduate
“ A. The domesiic violance. | was ordered lo go to anger 9 '77 and | aclually graduated '87.
10 management which | had to pay a fee for. 1 had 10 pay i Q. Okay. Did you evor attend collsge or any secretarial
u a monihiy amount to my reporting probolion officet and L schoal?
w } had my court costs Jor my atlorney and | was ordered 2 A. No.
i 1o drug test whenever my color came up, 33 Q. Do you have any degrees of cedtificates in any olher
i Q. With regard to the retsil fraud, do you know what LR area of sdy?
1 company that-- . i A, No.
14 A.  Hwas from Burlington Coat Faciory. g Q. Did you gver serve in the mililary?
3 MR. BARATTA: If you'll jusi give me 2 N A. No.
- continuing objection on relevance and also, the fact e Q. Atz you currenlly employed?
that it's almosl 17 years old at this poini and 1 don't A. No.
. ihink it's admissible lor purposes of vial. You ¢an H Q. When was the Iast limg you were employed?
ask away. A. February 2200, 2014,
ot MR, STEINER: Thal's fine. Q. Ase you currently looking for a job?
o MR. GABEL: | have no problem with that. A, No.
BY MR. STEINER: : Q. Have you looked for a job since Febiuary 22nd, 201472
Q. Hove you ever trealed fof alcohol or substance abuse? . A, No.

5 (Pages 14 to 17)
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pPage 18 Page 20
1 Q. Hove you applicd fos Social Securily Disability? 3 A, The same. | mean my wage slayed the same,
B A Yes, e Q. Okay. How many hours per week would you work at Grond
4 Q. Were yov gramted Social Security Disobilily? 2 Dinitre’s?
9 A. Yos. 4 A.  Depended. | did have a sel scheduln, but because 1 was
5 Q. When di you appiy? % an opening server, when the lunch crowd would be done,
§ A. Oclober 2014, . % 1 got to go haime.
t Q. Were you granted Sogiol Security Disability e first 7 Q. Some records indicate thal you worked approximately 38
8 {ime you applied? ¥ hours per week, s thal ebout Aght?
5 A lwas. ® A. Correct,
1n Q, Did you hiro un altornsy? an Q. Woere you an opaning server for the entire time you
2] A, 1ol R worked at Grand Dimilse's?
%] Q. Do you recali who that allorey was? 12 A. No.
B} A.  Randall Mansour. LR Q. Hmv long were yoU an oponing sorver?
E] Q. You menttonod you applied in October 2014, When were 1 A. Seven years approximately.
1% those benefits granted if you know? 15 Q. What were you befors you were 2n opening server?
1 A. Febrvary 2015. 15 A.  Afiemaons, nights. [l was a senlority hing. |
i Q. What injury did you claim? " worked my way up the fadder.
1L A, My back, e Q. So opening server was considered a Jesirable posilion?
1" Q. Do youknow whal physici d your back probl 33 A Absolulely. '
o] such that you wers able to get Socinl Sccurily 20 Q, And what were your ganeral job dulies?
zi Disability? a3 A.  Server, cashicr, busser, janitor, whatever was
i A, Morlin Xomblon, 22 required,
3 Q. DId you ever apply for uncmployment venefils? 23 Q. Did il require 3 certain amount of abifily to fift
2t A Yes. 24 heavy lhings?
25 Q. When have you applied for unemployment bunefits? 25 A, Corrett.
page 19 Page 21
1 A, When ! was terminated [ror Butlington Coal Factory. 1 Q. DIid you eves Wiy to go back to work at Grand Dimiire’s?
2 Q. Whenwas that? 2 A. No.
3 A. 2000, 3 Q. Did any doclor tell you that you could go back?
4 Q. Oh, I'msory. |thoupht you were -- was Grend 3 A. No.
5 Dlmitre's the Inst place you worked? s Q. Did any doutor tell you that you could not go hack?
A. Yes. e A Yes. )
¥ QDo you recal) what years you woiked at Grang Dimitre’s? K Q. Which doclor is that?
H A. 10years. s A.  The lirst one was Dr. Valenling | believe his name was,
¢ Q. So 10 ysars prior to 20147 9 He was the initial doctor al Concentra. Tho aext
a A, Yes, i doctor was Albert Belfi. He was the speciolized doclor
ti Q. So approximalely 20047 w al Concentra and Mariin Kornblum who was my surgeon.
i A, Yes. Il might even be 11 years. 12 Q. When you were poid hy Geand Dimitre's, were you apit in
v Q. Whatwas your wage there? 13 cash or by check?
Bl MR. BARATTA; When she lafl? 1 A, Bycheck.
B MR. STEINER: Rignhl. 15 Q. How for of a diiva is it from where you live to Grand
v THE WITNESS: $2.90 an hour plus lips. IX Dinlre's?
: BY MR, STEINER: 3 A. Five sminules.
Q. Do you know how much you made in 20137 il you need 1o i Q. Befose you worhed at Grand Dimilre’s in approximately
approximalg, you can. B 2004, whure did you work?
MR, BARATTA: If you don't know, you don't A, 1 workad at Buglon Coal Factory. Village Nlarkel,
- know. They can get your 1ox returns. t Grand Dimitre’s, bul a1 a different localion, dilferent
THE WITNESS: Yeah, | -- approaimalely owner. ’
$11,000. ¥ Q. Okay. From a Jeast 2004 to 2014 when you worked at
BY MR. STEINER: ' Grond Oimitre’s, was il always the same ownet?
Q. Whal about 20127 ! A. No.

6 {Pages 18 to 21)
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rage 22 Page 24
1 Q. Who was the owner when you last worked there? Q. Whal did you injure?
4 A. Tom ang Jamal Chakani. R A, Acwally, my shoulder.
Q. Db you know how long they were owners? 3 Q. Did you sea a doclor?
B MR. BARATTA: I'm just going to object based 4 A. 1did, at Conceniria,
8 on loundation, but you can answer if you know. 9 Q. Do you know whal year fhal happened?
3 THE WITNESS: To date? ) would say 10 yeors, ¢ A, '98 P'm guessing, 99 maybe.
7 B8Y MR. STEINER: ? Q. Do you know which Concenira clinic you saw?
S Q. So justacouple years afler you stanied, it switched ¥ A. Tho ong in Fraser, 14 and Groesbeck.
“ to them? o Q. Whal did you do to your shouldar?
L] A. Correct. 1 A, Itwos aclually like Christmastime and they have the
n Q. Immediotely before Working for Grand Dimiire's, did you L big rolling racks for the clothes that would come out
& work a1 Buslinglon? 12 of shipping end we were keeping those up front by the
Bl MR, BARATTA: Thal's been answered. 13 gash ragister and as people vero coming 1o put their
14 BY MR. STEINER: 14 loy-aways in, they would be bagged ond the whale thing
1 Q. I'mjust irying 10 figure oul the {ime tine here. Wore % would be put up on a rolling rack. Then It would ba
1 . you ungmployed for a period of aboul three years then? 1% rolled back to tha back of the store where we'd putil
vt A. No. lworked at Vilage Market, [ in lay-away.
Y] Q, Okay. 13 All of the hangers thal wa would use that
ip A, Vworked at Butlinglon Coal Factary, lo Village Market, 1% would come out of receiving was like the ptasiie kind
o0 to Grand Dimilre's. & with the metal hooks, so vhen you pushed them, they
oy Q. Ckay. When did you leave Viliage Market? 21 would glido easily down he rack ond for whalaver
o A. Belore | started working for Grand Dimilre’s. 2 raason, he one loy-away that the cashtet had did hod
%3 Q. Soright around 20042 23 several plastic hooks on Ihem. So as | put itup on
] A. Yes. 24 the rack and we're lalking coots and Jeans and, you
25 Q. When did you start Village Market? o5 know, this kind of thing in the lay-away, as § pushed
rage 23 Page 25
§ A. 2004 maybe sfter my unemploymant was done. 1 t, the plastic just stopped fast on the fod and it
2 Q. Okay. And what did you do for Viltage Market? ¢ just Iike put my shouldes out,
3 A. 1wos a cashier, stocker, swept the Rloor, lolery. 3 Q. DId you \reat for a poriod of time?
Ll ked lhe liquor shel h was required. L] A, 1did at Concenlra.
5 Q. Old that job require heavy lifting? 5 Q. Howlong?
b A, Wdid, € A, Approximately six weeks moybe,
K Q. ©ldyou ever (ile a Workers' Compensation claim or 7 Q. Were you off work?
$ anyllving Hlke that as a resull of your employment # A. No. }stillworked,
there? 4 MR. GABEL: Lot's go off the recosd.
" A. No, sir. 10 {Discussion off the cecord.}
2] Q. Wers you avar injured on he job there? L] MR. STEINER: We'll go back on the record.
A A. No, sir. 23 BY MR. STEINEGR:
3 Q. What did you do for Burlington Coal Facloty? w Q. So you menlioned that you Ireated for opproximately six
12} A. | was a gustomief 5orvice manager. 14 weehs and you didn't toke off work, fight?
s Q. Whal kinds of lhings would you do there? 1t A.  No, } was slill working, but | did every day like even
14 A. 1 was responsible for the front end of Ihe store, the 1% if it was my day olf. 1 had lo go lo Budinglon, punch
i cashiers. the money, taking care of loy-aways and 3 my limo card, go lo Concentra, then go back to
pulling them upstairs, all of the papenvork rom the ik Burlinglon and punch my time card.
v cash registers. Q. DU that event afiuct your back at ali?
Q. O thal job requise any heavy lifling? A. No.
A, W did. Q. 1 lorgot to ask carlier, are you presenlly marsied?
Q. Did you ever file a YWorkess' Compensation claim there? A. No.
A, No. Q. Enilier. you mentioned thal you aie currenily taking
P Q. Wure you ever injused on the job therg? Norco. When was the first lime you were prescsibed
: A. 1wns, Norco?

™o
w
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Fage 26 Page 28
t A.  September, 1 believe, of 2014, t Q. Do you have any other sources of ingomoa?
o Q. Do you know who prescribed that? b A. No.
3 A.  Dr. Wednosday Hall. u Q. Has that anmount stayed the seme since you started
4 Q. Does he continue to presesbe that? 4 receiving it in February of 20157
& A. She, and yes, she does., & A, The $734 stacled then. When | wasg -- got e Medicare
6 Q. Where do you get your prescriptions relilad? & Auguat of 2016, hal's when il went lo the 615 2 monih
7 A. Wherever | can get them. K because | have lo pay for my Medicare. .-li
3 Q. Con you give me alist of where you can gel them? * Q. 1see. | know that you filed a Workers' Compensalion —_—
b4 A, CVS is my maln phonnacy. Norco Is one of he hardest » Jawsuit arising 0wt of this incident. Have you ever o
10 Inedications to get 3 hold of because it's a narcolic, i filad for Workars' Compensalion before? —_
3] sowhen | cam’t get It at V'S, § will inake my way down i1 A, No. -~
134 Ihe street to Walgreens and check there and if they 12 - Q. I's my understanding that you redeerned thal lawsuil. F—U
1 don't have i, } will move on 10 the next one untill R Is that right? z
1 can il my prescripiion. 24 A, 1did.
1% Q. Youmentionaed ihera might be a next ona. Whal might A5 Q. Do you remambar how much that was for?
16 That be? 1% A, The tolal amount or my amouni?
¥ A. 1hava golten them at Kroger, CVS, Wal-Mant -- 'm vt Q. Total amount.
1 sorry, never Wal-Mart, Walgreans, I dosv't belleve 18 A. 65,000.
19 anywhera alse, 1 Q. How much did you receive?
a0 Q. Okay. Any other medications you're taking? 0 A, 28,578 betieve.
2 A, | lake Gabapentin. kS Q. And that was for injuties rising out of the incident
22 Q. What's that for? a7 {hat we're hera 1o talk about today?
23 A. Nerves. 21 A, Correcl,
74 Q. Who prascribes that? Bl Q. Have you ever lited a lawsuit for any other injury?
25 A. Dr. Wednesday Hall, bl A. No, sif.
Page 27 Page 29
1 Q. What do you mean by nerves? Does it heip relar you or ] Q. Have you evef heen a parly 10 any other lawsull that we
2 what is thal? ~ haven't discussed olready?
a A, No, no, its nerves for my back. El A, No, sir.
4 Q. Nerve pain? A Q. Did you have health insurance at the lime of this
5 A Yes. & incident?
s Q. So that’s just enother paln medlcation? k A. No.
’ A, Yes. I'm soriy. 1 Q. Hove you ever had health insurance other \hon the
] Q. That's okay. & Medicare thal we talked aboul?
& A, And | also \ake Clonidine. ¢« A, Everorjust--
1 Q. Whal's Ihet for? e Q. Yeah.
1R A.  Wsactually a blood pressure medication, but | take A, When | was married to Timolhy McMillan, } had Aelna

through his employer. When | originally started willt
Medicaid, thal was in | wan! lo say November,

it for hot flashes.

9 L1027/01/L VOOW 49 IAITDTI
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13 Q. Who prescribes thal?
B A, Vena Panthanji. She's my primary care doctor. approximately, of 2614. Then they gave me the Total
1% MR. GABEL; Can you spell thal, please? Healih Core like 30 days ofter hat, so } had the
i MR. STEINER: | have the spelling in here combination of Total Health Care and Medicaid. Then
1K somewhere. 1I's in the interrogatories. August of 2016 is when Ihe Medicae slonied, so now t
L MR. GABEL: Thank you. Fil gutil. : hove Medicare with Medicaid as a backup.
i MR. BARATTA: You can'l spell that, Steve? . Q. May | ask why Ihe Medicare staned in August 20167
. MR. GABEL: I'm good, bul I'm not that goott. o A, Bocause you have o woil ] beliove it's 30 months o
it BY MR. STEINER: o somelhing like thal. You have to be on disabilily for
Q. How much are you presently receiving in Social Securily al lpast wo years and a coupla of months and then
-3 Disability? o Medicare automatically stans. So mine automalically 'UJ
A. Ny otal payment is $734 o month. | actually seceive i started August 15t of 2016 and, you kiow. it wears their N
$615 a monih. . e doing, nol mine. (j
~ o
SR
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page 30

Page 32

: Q. 1see. Okay. it's perfectly okay if you dont know 1 A, Yes. We opened logether.
n this, but has sny medical {acilily told you that you ° Q. Was sha already in the restaurant at that time?
i owe any money to them as 8 7esult of the injurios that 3 A.  Correcl,
A you sustained in \his incideni? 4 Q. When I say at thal time, | mean at the time of your
] A. | owa them nothing. n fall,
L3 MR, GARATTA: Did you understand his & A Yes,
M question? Do you have any patient batontes with any K Q. Ara you aware of any wilnesses lo the aclual fali?
¢ doclors? 1 think thal's what he's asking. 3 A. No.
¢ THE WITNESS: Nothing. When the redemplion a Q. DId you see the snow coming into thy parking lot -
o was dona through Workmen's Comp, they claimed all of 1w A Yes,
it the debt that was associated and since then, I've had 4 Q. - on the -- let me just finish the question. Did you
i tull coverage, so I've had no bills. 12 see the snow coming into the paiking lot?
3 BY MR, STEINER: a A. Yes.
Rl Q. Are you aware of a Workers' Compensation lien thal’s 1 Q. Did you know it might be slippery in the parking lot?
15 been filed in 1his lowsull? 1 you don't know, that's [£9 A. Yes.
i okay. ih Q. Atthe time of the incident, did you own 8 celi phone?
v A, 1 balleve nol, bul anylhing is possible. 1 A. Yes.
18 Q. Okay. Lel's Juststort generally, how did the incident 13 Q. Who was the carrier? .
12 happen? 12 A, Fknowwho it is. ) can't think of lhe name.
s A. 1 wos schaduled to work al 6:00 a.in, on the 29stof 20 Q. Sprint? Verzon? T-Moblle? AT&T?
Al February. Il was a Friday and 1 gol there 2 A, Nope, Braln [reeze. s the cheap one.
an approximately 5:50, pasked my vehicle. went lo walk 22 MR. BARATTA: | don't know.
23 Into the duer and maybe thres steps and 1 e}l slraight 23 THE WITNESS: 1 don'l know.
oA back, 2 BY MR. STEINER:
5 Q. So you were coming from your Plnewoad Street home 25 Q. Thats fine. Did you call anyone before you gol out of
Page 31 Page 33
' address? ) your car on your cell phone?
2 A. Comect. z A, No.
3 Q. Then you wera heoding to Grand Dimilre’s which | N Q. Did you cali anyone on your cell phone afler you fell?
4 believe is located on Gratiot Road in Eastpointe, 4 A Yes.
> right? 3 Q. Who did you call?
§ A. Correct. " A The restavranl.
K Q. s this the usual time that you would go lo work? ? Q. Tho owner?
¢ A, That was my usuol ime Monday, Thursday, Friday. 5 A, No, the restavroni phone.
* Q. Whal other days of the week did you work? » Q. Okay. And who answered? Was it Debsa thal answered?
i A, 1worked Tuesday 9:30 1o 2:00 and } worked Sawrday 1 A. Yes.
i 8:00 s.an. until 2:00 and my doys off were Wednesday snd 1 Q. Now, where In the actual parking iot ¢gld you (ali? You
1 Sunday. 1 mentioned you were obout hree steps from your vehicle.
1% Q. Do you remesniber what day of the week his incident n Ara yot abla lo soy -
t aceuired? Lo A, I'wasin lhe reas of the building in the parking arca.
3% A, Fedday. R Q. Howclose 1o the back door was hal?
‘ Q. Were ihere other cars in the parking fol 3t the time of 1 A. 1 would have to npprosimale 75 yards, 70 maybe.
he ingident? Q. Could you have parked closei 1o Ihe building?
A, Ona. MR. BARATYA: Hold on a second. 'm not sure
Q. 0o you know whose ¢ar that was? thal you undersiood his question. He was asking you, |
A, Debra Buek's, Wink, how lar your car vas parked from the door thal
Q. Oid you say Debrd? you wesa qoing into.
N A Yes. Is thal cosrect? And il i's nol -
Q. What daes she do? MR. STEINER: Yeah. that's yenerally - yes.
A. She's a server. i THE WITNESS: Yes, it was about 70 yords from
‘ Q. Did she open thal day? my vehicle lo the back door. ’

¢ (pages 30 to 33)
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rage 34

MR. BARATTA: Okay.

BY MR. STEINER:

Page 36

Q. You mentioned il looked like the parking lot hod been
plowed over. HMad there been a plow through there If

® Q. And you lell approximately lhree feet from your car? * you know?
) A, Yes, d A. No. You asked me if § seen snow and | said thal ihere
5 Q. Coutd you have pasked closer lo lhe door? 5 was no snow, excepl fiat where it had been plowed.
& A No. < There was no snow on lop.
¥ Q. And why not? K Q. tguess 'ma litle confusad. There was no Snow on
8 A, Because the parking area was afl piled up with snow. 8 top of where?
& That was the first available full parking spot, " A. Wwas solid, There was no soft swif. il was solid
10 Q. How much snow on the ground was there? 1% block, 1t was just one big block of ice and ground
3 A, Approximaltely six inches, but it was packed snow. R 1t trodden - it's hard to describe,
12 wasn't soft snow. [H MR, BARATTA: Hor answer was that the whole
13 Q. So i's fair 1o say thal you feli closer Yo your car 1 1ot was a sheet of white Ice. Her addilional answer
i than the door that you were going into? L0 was there was no flufly snow. 1 think she also
18 A. Correct. 4 descsibed the fot as being irodden. 1want to say
i Q. Was Debra the only ons scheduled to arrive at about 1% another word may be packed if that's correct,
17 that time? R THE WITNESS: Packed.
16 A, No. ‘There was a cook, also. 1 MR. BARATTA; Bul i don't want to teslify for
L Q. And he just hadn't assived yel? e my client,
HU A. 1 have noidea. He parks in the front of the building kL THE WITNESS: Packed would be & perfect
s because thal’s where his key is. ot interpretation.
] Q. Okay. Whal's the cook's name? 2 BY MR, STEINER:
22 A, Robarl Spear. ] Q. Aliright. Did -
24 Q. Do you know if he was In the building? kL MR. BARATTA: Is rodden the word that you
25 A, 1didn't know who was in the building. | just seen “h used?
Page 35 Page 37
1 Dabra’s cat. ! MR. STEINER: | heard llaltened to the
2 Q. Bul do you know now If he was Inthe building? i ground, .
1 A. When I gol inside the building, yes, he was. 'J THE WITNESS: Yes.
K Q. Where were you looking whon you fell? 4 BY MR. STEINER:
L A. On the ground. B Q. Do you know what caused Lhat to Nlalten?
9 Q. Could you see the ice? 4 MR, DARATTA: 'm going to object based on
7 A, Yes. i foundation and speculation.
L Q. Could yo\J see pavement? N You con enswe to the exlent that you know.
¢ A. No. - MR. GABEL: Join. Go'ahead.
0 Q. How much ice would you say you were able to see? T} MR. BARATTA; Do you kngw -- do you ramember
1M A. The whole parking lol. 1 his questlon?
n Q. What did it look hke? R THE WITNESS: Yes.
LR A. A sheel of white ice. i MR. BARATTA: All right,
i Q. Was ibe snow on lop of ihat? (& 8Y MR. STEINER:
% A, Itwas Irndden. it was flattened to the ground. There Q. Whal cavsed the snow lo Hlalten 1o the ground it you
s was no fluify snow, no, i know?
i Q. Do you know whal caused it to ftanen? 1MR. GABEL: Same objaction. Go ahsod.
i A Itbeing plowed over aftes it snowed. THE WITNESS: You guys are conlusing me.
1 Q. Soillooked likz a lruck had been through \here R, BARATTA: Don'l pay attenlion 1o our

BY MR. STEINER:

alieady?

MR. GABEL: Objeci to the form and
{oundation. She didn'l even say whether one -- bul you
can answer whal you saw. what you observed.

THE WITNESS: What was the queslion agan?

abjeclions. Unless | instruct you nol 10 answer 2
question, then don't answer il, but ir. Gabel will
object sometimes. Somelimas Vi object.

THE WITNESS: Okay. Mere's he sitvalion.
1t had been snowing lor over a month. Every time il
snowed, o snowplow would come and plow the areo for

10 (Pages 31 to 37)
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page 38

everybody to walk. The next dny, B snowplow vould come
If it had snowied and plow tha area for everybody to
watk,
th addition to Ihat, vahicles would be

driving through this area for several reasons. One, it
was our perking ar@a to park, so hat's where wu
pasked; two, it was lhe eliey for the plaza, 50 rucks
and delivery peaple would be going ihrough ths alley to
deliver 10 the plaza. It was a solid sheet of while.
Whather Il be packed snow of ice § have no dea.

BY MR, STEINER:

Q. So did it look like vehicles had driven through the

parking lot?
A, VYes,
Q. Oid it look fike the parking lot had been plowed?
A. Previous -

MR. GABEL: Asked and answered. You may go
ahead.
THE WITNESS: Previously, yes.
BY MR, STEINER:
Q. Do you know aboul how nwich snow or {ce was on ths
surtaco of he parking ot ininches or centimeters?
MR. BARATTA: Are you asking her the depth of
the snow and/or ice?
MR. STEINER: Correct, on the suiface itself.

Page 40
Q. Do you know if solt is keplon the premises?
A. Yes.
Q. Do you know who buys il?
A. The owners, Tom and Jomat Chakani,
Q. Do you know who applies i?
A.  The purpose of the solt al the building was for Ihe

customus sidewalks in tha front of the building and the
side of the building.

Q. 8ut they would apply ihe salt, the ownuss?

A. For tha sidewalt.

Q. Inyour experience, was the Grand Dimitrg’s parking lot
genvraily used for Grand Dimitre's employaes and
customers?

MR. BARATTA: Which lot? Object. Vague.
Which iot?

BY MR. STERNER:

Q. The parking ot that you parked In.

A.  We ware required to pork in the back of the building.
The employees parked in the back of the Luilding.

Q. s thal generally whal that parking lot is used for?

MR, BARATTA: Objection; feundation.

You can answer if you know,

THE WITNESS: Thal is whese the employees
parked, Soma customers would park there, but the
majority of the cars back ihere were employees.

[N

-

-

Page 39

MR. BARATTA: Thal she was walking on the
morning of the incident?
MR. STEINER: Right.
THE WITNESS: Approximately six inches.
8Y MR. STEINER:

Q. When you arrived at Grand Dimitre’s before Whls
incident, hod you ever had snow of ice in the parking
tol before?

A. Yes.

MR. BARATTA: At what time?

MR. STEINER: 'm just asking before this
incident.

MR, BARATTA: Any specific time frame?

MR. STEINER: No speclfic ime.

MR. BARATTA: In the 10 years {hat she worked
there?

MR. STEINER: Right.

MR. BARATTA: Okay. Go ahead.

THE WITNESS: Yes.

8Y MR, STEINER:

Q. Inthose situations, did you ever repori that to
anyone? ’

A.  Repori whaot, sit?

Q. That there was snow of ice in the pasking lot.

A, No.

EEEAS

Page 41

B8Y MR, STEINER:
Q. Do you know if that parking lot was used by any olher
business or anything Jike that?
MR. BARATTA: Foundalion.
MR, STEINER: | asked if she knew.
TME WITNESS: That pariicular area, no. Thal
orea Is for Grand Dimitre’s.
BY MR. STEINER:

Q. Okay. Grand Dimilre's has a dumpsles, (g7

A Yes.

Q. s itin the back of the building?

A, Yes.

Q. lsitin that parking lot where you were walking?

A. No.

Q. You meniionod you gol o Ihe restaurant at
approximalely 5:50, ight?

A. Correct,

Q. Wasitlight ou?

A, itwas dark.

Q. Aelhere lights on the premises?

A, The side of the premises, yes. The front, 1 have no
idea.

Q. What aboul the back?

A, The back lighling was - they had a nigh light over

the back door.

%
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Page 42 Page 44
a Q. Nonelheless, you were still able to see the snow and + MR, BARATTA: Mz, Gabel wants a good peek.
ice, right? MR. GABEL: Thank you very much.
3 A, Welk if you walk inlo your balhroom and you hove a 3 THE WITNESS: 1l just stand, Go dhead.
% night light, that is how bright that lighl was. i ? You can stil) ask me quastions.
4 just did the door: R didn't come oul into the parking a MR. GABEL: Chris, would you mind if I got a
B iot. ¢ picture of that?
K 0. Isece. But again, nonelheless, you were still able to ¥ MR. BARATTA: Her shoes?
4 see tho ice, right? ? MR. GABEL: Yeah,
¢ A Yes. « MR, BARATTA: Nol at all. While you guys are
o Q. Do youhave any parsonal knowledge how long the snow n snapping pholographs, 'm going la get a quick refil
1 and ice bad been thore on the day of the incident? R on some coffee.
12 A, 3t had been accumulaling every day for two months. "?2 {Shont recess.)
1 Q. But whnt about on the parking lot suifoce iiself? You ] BY MR, STEINER:
1 did mention that lrucks would coma by, dght? 14 Q. Al the time of the Incident, were you holding anything?
5 A Yos. 1 A. My purse.
H Q. And plow the snow, fight? ie Q. Anything glse?
7 A Yas. 17 M. Vactually brought that, 100, just so you could see.
h] Q. So el least to some extent, it didnt all accumulate 1 No, just my purse,
* over two months, right? 12 Q. Do you wear contauts of glasses of anything?
cB A, Yes, it dio. an A. Nope.
s Q. S0 no one had been there in the tvio months prior? Q. 1want o say that | saw some medical records that
A, No. every doy or whenever il snowed, a plow would come k indicated thal you had some sosl of glaucomiu or
¥ and plow the new snow. Did we ever 560 cement? No. ) cataracts or something.
H Q. Okay. Do you have any idea the last ims a truck camp 2 A. Cataracs,
an by? 5 Q. DId you have surgety?
Page 43 Page 45
1 A. Probably Thursday. 1 A. Pve had two surgeries, ona for each eye.
° Q. So the night before? 2 Q. When was Thal?
3 NMR. BARATTA: Do you know? 3 A, Myfirst one | believe was 2009 | think.
L] THE WITNESS: Absoluigly not, | coutdn’l 4 Q. When was your second one?
3 tell you specifically when Ihe Jast lime a trick was 5 A, The second one was December 2015,
thera. Ws an alley. € Q. DId you have 2ny {rouble seeing alter eilher ong of
v MR. BARATTA: Teil Mr, Steiner you don't K those surgeries?
know, * A. No,
> MR. STEINER: Well, | think she slready » Q. Did those surgeries correct your vision?
answered Lhe quastion, B} A. Yes,
8Y MR, STEINER: i Q. Why did you bave the second surgery in 2015. just the
[ Q. Whot type of shoos were you wearing on the dato of the i othot eye?
1 Incidem? L A. Yes, itwas the olbes eye. The first surgery was my
1 A, Its funny you should ask. Here lhey are. It even lefil. The second surgery was my fighl.
i show themn lo you becauso 1 have 1o get up anyway. Q. Did you have trouble wilh your right eye feading inla
. These were the shaes 1ha! | was wearing. 2015?
MR. BARATTA: You answered in the v A, No.
inerrogatories, Ms. Livings, they were Skechers, they 1 Q. Aliright, ! hink earlier, you mentioned Ihat you
H were o monlh vld 3t ihe ime of e incident? fell siraight back; is that right?
THE WITNESS: These are them, yes. A, Currect.
MR. STEINER: Lel the record reflect he H Q. Do you know on whal body parl'yuu landed on?
wilness has shown me her black Skechers that bave ’ M. Like lower back.
rubher soles. They look like -~ ! Q. And1 know you menlioned that you injured yous lower
i MR. GABEL: P'm sorry. } you'd just stand Lack as 3 resull of ihis incldent. Anylhing else?
- A. 1 don'l understand the guestion.

still for & moment.

12 (Pages 42 to 43)

3 hansoreporting. com

313-567-8100

000557a

9 L107/01/L YOO Aq QATZOTE

[43
v L10T/LT/TT VOO A9 HAIHOTT

.

Nd L0

.
.

6¢

Nd 8S

S 0202/8/L DSIN AQ AAAIIDAY

[

INd 71



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Donna Livings

2/22/2017

Page 46

Q. Did you injure enything else besides your lower back?

A. No, 1 mean i was sore. My arm hil, that kind of
thing, but nothing permanent.

Q. So the only injury that you relale to this incident is
with regard to your lower back at least for purposes of
this Jawsuit, right?

A, Comrecl,
Q. How long were you on the ground following this
incident?

A. Five seconds.

Q. And then how Jid you got o the sestaurant?

A. 1 lied lo stand up and was slipping everywhare, so
got down on my hands and knees and crawled across he
parking area. | {ried 1o get to tho back door. 1
could not, so t ended up walking the snow drift, plowed
area, whatever you want to call it to walk around the
buitding.

{ called to the restaurant when 1 got to the

front door wheora Dabra Buck answered, She opened up
the front door for me. 1 went inside. }was sonking
wet, |then went home, changed my clothes and came
back lo work.

Q. Did you work that day then?

A, tdid.

Q. Did you lell anyons else about the Incident besides

j13

Page 48

me what wes going on and | told him that | had faflen
on my way into work thal morning in the back lol.

Q. Do you know il Mr. Chakani did anything after you lold
him?

A, He did.

Q. Whatdld he do?

A, He went oul he back dooy, took an fca pick, shovel
type thing and went lo where the drain was in he back
parking lot and Starled to ity lo break up the packed
driving area,

Q. Did you sllp near the drain?

§ don't know. | couldn’t see lhe drain.

Did he clear the entire back lot?

Did ha?

,  Correcl.

No.

Just near the drain?

. Correet,

., Why did he do il at that location versus anolher

ocation?
MR, BARATTA: Object to foundation,
‘THE WITNESS: You'd have to ask him. Fdon'l

o>

orpPO0

know.
BY MR, STEINER:
Q. Hadhe ever done that In the past If you know?

Page 47

Debra Buck?

A. Mr. Spear, Maria Isaac 21 9:00 a.m, when she came ‘o
work, my boss, Tom Chakanl.

Q. Anyone else?

A. My customers. | mean, you know, lhere was no olher
employees,

Q. You mentioned i, Spaar was tho cook, right?

A. Correcl.

Q. Who was Masia Issac?

A. She was another server,

Q. And then TYom Chakani Is one of the owners at Grand
Dimitre’s; Is that right?

A. Corragl.

Q. DId you - strike thet,
’ Did you tell all uf these peopls the same .
story of how it hoppaned?

A. Yes.

Q. Andis it generally what we said just moments ago at

this deposilion?

A Yes.
Q. You didn' tell them anylhing else?
A. Nope.

Q. What dig you talk to your buss, Tom Chakani, aboul?
A. | believe somebody clise had told him in the back when
e camo in the back (door. so he come up to me and askad

LS

Page 49

A. ldon'tknow.
Q. You cerainly never told him to do in il In the post
though, right?
A, No.
Q. Do you believe it was his responsibility 1o do that?
MR. BARATTA; To dowhal?
MR, STEINER: Break off the fce Jike he did.
THE WITNESS: No.
MR. BARATTA: Uil object o form;
foundatlon; also calls for a legal conclusion.
Yo the exlenl you can answer, please go
shear.
THE WITNESS: No, | don't belisve it was his
responsibifity 1o do that.
BY MR, STEINER:
Q. Do you have any idea if he told anyone elsa about this

incident?

A, Fdon't know.

Q. Allsight. So afler you chunged and came back Lo work,
were you ablu 10 generally do your everyday dulies?

A. Yes.

Q. Did you complets your shifl?

A tdid

Q. Where did you go aller?

A Flome.
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pPage 50 Page 52
! Q. What did you do? ! well,
2 A. 1look some Molrin and Iaid down. A. lthurt, On a scale of one Lo 10, probably five. 1
kS Q. Eventually, did you go seck medical altention? 3 completod my shifl. | did my job because thal's the
4 A, ldid. 4 kind of employoe | am. }went home, took two Molrin
5 Q, Where was that? 5 and 1 loid down. A\s the evening progressed, it got
3 A. Concentra, ¥ worse. |was unable to sleep ail night,
d Q. Which one is that? 1 Tha followling day, | wen! to work because | .
¥ A. 14 and Groesbeck in Fraser. K] was scheduled to. When my hoss came in, 1 told hi, *) ﬁ
2 Q, What did you tel} them? ¢ don't know what's going on, bul | have been in pain sl .o
i A. That tfell at work, w night. 1 nead to go see a doctor.” He lold mo lo go st
n Q. Was thal the following day? n to Concenira, which is what 1 did. -h
1”7 A. Yes. X3 Q. Okay. So lhis incident happened on February 21st, )—U
13 Q. Do you know what lime you want there? 13 2014. Do you kaow If it snowed on the night prior?
1L A. Approximalely 1:00 o‘clock, 1:30. " A. Yhave no idea. | dow remember. z
15 Q. Woare you scheduted to work on that Salurday? % Q. Do you know if it snowed coming into work that morning?
L1 A, twas. 119 A. 1 dort remember. No, | don't belleve it was snowing
v Q. Did youcallin? by that moming.
AL A. No, | worked, 4 Q. Do you have any idea he last time it snowed baforo
1% Q. Yoy worked that Saturday, t00? 1w this incideni?
w A, ldid. 20 A. It was snowing every day, Mr. Siciner. It was
o Q. Dld you report this incidenl 1o anyone else? B Fabruary.
o A. Anyons else being who? 2 Q. Well, you just lold mo you dlgn't know If il was
2 Q. Anyona else wo haven't talked about or -- wo havon't 23 snowing the day belore or if it was snoving that
20 1alked about? 29 morning $0 -~
25 MR. BARATTA: Object to form. 25 A. thave no idea honeslly.
Page 51 Page 53
1 THE WITNESS: | mean | told my son and his i Q. Belore this lawsuit began, did you know who Jim Sage ?;1 ‘ g
2 wife. They cama in for breakfast on the Friday z was? O
3 morning. “"Mom, what's wrong with you?” "1 fell this : A Yes, m O
4 morning.” | told my customers. | meon I'm a very kd Q. How did you know his nume? Yol m
& efficiont wallress and when F'm only moving al 80 5 A. | aclually became acquainted wilh Mr. Sage when | b=
s percent, people ask, “Oh, what's wrong?” "Oh, 1 fell N worked at Dimilre's locatad on 11 Mile and Graliol 1 é <
7 this morning. My back is kind of huring.” So of ¥ Roseville. 1 aclually worked for Jim Sage lof v m
k3 cowrse 1 spoke to olher people. ¥ approximately four days and at Grand Oimilre’s, Jim o U
9 Q. So would you say at least fullowing (he incident, you » Sage was Ihe landlord, 50 he cafled oflen and slopped L
” were al aboul 80 percent at leas for that -- B by a Inl. =2
1 A Following the incident, my pride was bt more than 1y Q. How ofien would you say he called? z k<
i myself. : A, Oh, t don't know. When he needed lo call about O z
14 Q. Soyour injuries really didn't develop for some period 12 somelhing, O
] of lime, at teast the extent of them? Do Q. Did he ever call you direclly? :> O
it MR. BARATTA: I'm going to oblect based on A, No. Q O
B foundation. She's not a doclor. Coe Q. Did you ever speak with him direclly? : >
i MR. STEthER: 1 know, bl she knows what she A.  Of course. 1would have 1o answer the phone. o —_
e felt, : Q. And be would jusi ask for the owner or somelhing like S —_
MR. BARATTA: If you can answer as o the . . Ihal? o ~—
progression of your injuries, whether or nol your body l A Yoes. [y [\)
: was in shock, anything like that, then provide Me, t Q. Do you know what b calted about? ~J l‘
Steiner wilh an answer. I you can'l, then felf him Z : A, Ihave noidea. He was the landlord. He woulid cali (@)Y [\
you don't know. : abowt whatever he wanls. i_,:) o
s BY MR. STEINER; ; < Q. Are yau aware of roy Sage lovesiment Group employee !\.) :
Q. You can alsa ell mg the extent of yous pain level as being on the premises? o
Q  k
3 R
QN
14 (Pages 50 to 53)
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MR. BARATTA; Object to form. Alwhat lime?
MR. STEINER: Jusl in genaral before e

Page 56

But whal aboul a Sage Investment Group employes olher

o

than My, Spear?

& incitdont. 3 A. 1don't even know who works for Sage nvesimen, 56 no.
i THE WITNESS: Befora the incldenl? Mr. Spear a Q. Okay. Do you have any idea if Sage Investment Group
5 used to work for Mr. Sage. b knew the condition of the premises on the dale of the
% BYMR. STEINER: © incideny?
K Q. Well, i's my understanding Mr. Spear was 3 cook, Kl A, You would have to ask them, | don't kinow.
fight? ¢ Q. Are you aware of whelher Saye would use the pasking fol
> A Yos. v for any purpose alher than for Grand Dinvitre's
W Q. So he was a Grand Dimitre’s employee, right? 10 business?
At A. Yes. 1% MR. BARATTA: Object to foundalion,
15 Q. Are you aware of any Sage Investment Group employes'ns 1 MR. STEINER: }asked If sha was aware.
13 an employee for Sage Invesiment Group being on the 13 THE WITNESS: Fwould assume lhal Sage
1] promises? ¥ nvestments altows all of their tenonts that are
1 MR. BARATTA: Object io form and foundation. 1 located i that plaza lo use the porking lot.
1% You can answer il you know. 16 BY MR, STEINER:
7 THE WITNESS: Like I said, Mr. Spear worked i Q. Earlier, ydu mentioned tho perking lot was generally
114 as v ¢ook for Mr. Sage, also. 1 used by the customers and employees of Grand Dimilre’s,
i BY MR. STEINER: 1 right?
-t Q. Bulin lhe capacily as an employee fo; Sage ) t 20 A, Yes,sit.
Group, are you aware of an employee heing on the i Q. Wate you lamiliar with T8J before this incident?
premises? 2 A Jam,
3 MR, BARATTA: Same objecilons, 22 Q. Do you have any idea how often they wera on the
EY THE WITNESS: | don't understand the question Ed premises? |f you don't know, that's fine.
25 and he's -- 25 A. Dapondson -
Page 55 Page 57
‘ MR. BARATTA: If you don't understand the 1 MR. BARATTA; Objuct to form. Go ahead.
2 queslion, you Jot Mr. Steiner know. If you don't know 2 MR. GABEL: } she knows. Go ohead.
3 who was working for Sage's Investment Company at the 3 THE WITNESS: Dopends on what time of year.
B timo. you tat him know thal. L During the summer, they would come and mow the lawns
3 THE WITNESS: Buthe asked and ) answered. s and do the edging for Ihe [rons curbing areund the
3 MR. STEINER: 1 undersland. s propaily. Ouring e winter, } maan they came when It
il MR, BARATTA: Talk to Mr. Steiner right nov/. K wias necessary lo plow.
¥ P've stated my objeclion. {f you don't know, you doi't # BY MR, STEINER:

know.

BY MR. STEINER:

Q. lLet me see il | can rephrase this. Did you cver see
any employee from Sage Invesiment Group i Iheir
capacity as an employss for Sage Invesiment Group be on
the premises a1 Grand Dimitre’s? ’

MR, BARATTA: Qbjecl lo form and foundation.
THE WITNESS: I'mn guing to say | don't know.

BY MR, STEINER:

Q. Did you see an employee viber thain Mr. Spear -

A Ever?

Q. Let me finish the question. Oid you ever see a Sage
mvestmeni Group empioyee on the pretnises al Grand
Dinilre’s other than Mr. Spear?

A, 1hava seen whoever maintaing the pioperty.

. Andwho is hat il you know?

A, TRJ Landscaping.

Q. Butils fair o say you conalnly did nol see them
every limo they came on lhe premises, fight?

A, Not every timie, no.

Q. Do you know if Grand Dimilre's would cali them?

A, 1don't helieve so.

Q. Do you know if the owner knew anyene al 7&J, of Grand
Dimitre’s?

A.  Which owner?

Q. The owner of Grand Dimilre's.

A. 1 don't believe so.
MR. BARATTA: Ms. Livings lestilied there
wigse two owirss for the last decadg, {0 years or a
couple years she worked here. 5o which owner?
MR. STEINER: ither owner.
THE WITNESS: Personally, no. Ihey did noi
know Ihnse propla. )
BY MR. STEINER:

%4 to 57)
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Page 60

¥ Q. When you had a workplace salely concen, digl you t A 'm irying o think whot his name wias. He was out of
2 generally report that to Grand Dimitre's? St. John. | don't remember his name.
3 A Yes, 4 MR. BARATTA: Poppas?
4 Q. nthe 24 hours priot to lhe incident, did you consume THE WITNESS: No, Johi somebody. | don't
any slcohol? * remember his name.
¢ A. No. “ BY MR, STEINER:
U Q. What about drugs, either medications or ilicil drugs? * Q. Okay. What led you lo ireat with -- start frealing
a A. None. i wilh a primary care physician in Jonuary 20157
2 Q. How soan after the incidori did you contagl a lawyer? o A. ) got medical insurance.
0 A Augustof2014. Q. Now. Mendelson Komblum, I's my understanding that
a Q. Okay. Now, your attorngy and you provided us wilh some " Wal's the office that handled soms of your surgery,
)2 information in this case, actually a ot of information 1 right? ’
X1 and | just want to verify that} have all of the 12 A. They handled alt of my surgeries.
i medical providers that you'va treated with as 3 resull A Q. Had you ever ireated with Mendolson Komblum before
28 of ihis incident. So ' handing you a copy of what is 1N this incident?
1% liled PlaintifPs Answers to Dofendont T&) 16 A. No.
1 Landscaping’s Interrogatories. F'm using thase simply 'z Q. Did anyone refer yoit lo Mendelson Komblom?
1 because they're nore recent then the interrogalory 1% A. Yes.
am answors that § have for Sage Invesiment Group. e Q. Who was that?
i Pm refersing to interrogatory Number 17. Al A, Actually, | ran into a customar al -+ from whom } had
21 Now, if you could, just take a quick took (hrough these ot wvsalled on in Meljer and she asked me where | had boen,
33 and il you want to look through the whole documenl, S 1 told her that } fell and she sald, "Oh, you noad to
23 that's fine with me, just to vesify that it looks =3 call my guy,” and she gave me his card.
29 familia¢ to you, bul 'm asking specifically to Took al T Q, When did you first start reating with Mendelson
Ead 17 and verify that Ihose are tho trealers that you " Kornblum?
Page 59 Page 61
1 \reated with as a result of injuries you sustained as a 3 A, August [ believe il was, my first appointment, of 2094,
2 result of this fall. Q. Do you know who paid 1o havo you see lhem?
K A. | dont believe | ever went la St John Morsoss. 3 A. Inltialty, my Workmen's Comp people had told me that
a Q. Okay. il they would pay for his consult, but would not pay for
5 A, That looks like it's about il. ] nothing else,
8 Q. Okay. Fm just going to ack you some queslions aboul $ Q. Butit's your undersianding eventually ali of it was
b some of thase providess. Earlier, you mentioned your ’ paid Ihrough your redemption?
v primary case physician and I'm not even going lo ky to A, Yas, alter} sued them.
2 say I, so I'm just going 1o say Dr. P. Is thal okay? & Q. You're siill currenlly trealing with them, dght?
12 A Thals fine, B A, Yes,
n Q. Wien was the first lime you irealed with Dr. B'? B Q. When was ihe last thne you saw lhem?
iz MR. BARATTA: Object lo the form. " A, January,
L3 THE WITNESS: January of 2015 | belleve. LB} Q, This year?
' BY MR. STEINER: s A. Yes. 1secn him In January and | seen my pain
" Q. Do you still custently lreat with her? management ¢octor, Dr. Hall, in Februasy.
: A ldo. i Q. What doy in February?
i7 Q. Who was your primary care physiclan belare that? A.  Thao 6ih. | believe,
15 A. 1did not have one. Q. Do yon have any appointiments lo see then in he fulure?
Q. Did yni have a pAmary care physician at all before A, Yes. ’
hee? Q. Do you know when those are?
A, Void during my marriage with Mr. McMillon. A, lcantellyou. March 30th for Dr. Komblum and Dr.
Q. Who was that if you remambes? : Halt, ¥ am due lo ser har on March 101h,
A Actually, Pll lake that back. It wasn'ta primary : Q. Okay. Oakiand hnaging Diagnostic Genler. did they just
care doclor. ) was an OU/GYN docior. Do do an MR or somelhing like that?
Q. Whowss lhat? A VYes.

z

4
EI’\Q{C{;N 3{: }VﬂFF?T'NM"H ha

16 (Pages %8 to 61)

1SONTePOINgG. CoMm
313-567-8100

9 L102/01/L YOOW Aq QHAIZOTT

d LOCE:

i

000561a

v LT0Z/LT/TT VOO A9 QAATADTE

6¢C-

.

Wd 8¢

S 0202/8/L DSIN AQ AAAIIDAY

[

INd 71



= @ e

©

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Donna Livings

2/22/2017
Page 62 Page 64
Q. Do you know when thal was? L] -therapy?
A, April somelime ol 2014, T A, Montelson Komnblum Physical Therapy.
Q. The Concentra in Frases you mentioned you went 10 2 ¢ Q. Okay. Soihcy hondie it all in-house?
couple days aller the accident or he day olter the i A, Yes.
accidont, right? t Q. Si John Macomb, Is that whera your surgery ocourred?
A, Correct, B A. Wy surgersies, yes,
Q. Mowlong did you see them? ? MR. BARATTA: | dont know il you're aware,
A. | woant to say lhree weeks. ¥ Mr. Steiner. | thought ) mentioned ihat she had a
Q. Did anyone refes you lo them? o secent lusion.
A. My boss lold ime to go there. o MR. STEINER: 1 think you mentioned that,
Q. Whai abou! the Concentra in Warren? 2 yeoh. Thot sounds famllier.
A | havenoidea, I've never beon there. Fim sorry. u MR. BARATTA: Thal's why she’s not in PT.
The Warsen lpcation is Dr, Belll. He's the Concenlra 13 B8Y MR. STEINER:
speciallst that 1 was sent to from the 14 Milo " Q. Okay. Lel's talh obout those surgesies. The first
focation. t one, who performed Ihe lirst one?
Q. And would Ihat Uime be in the 1hree-week period that 16 A, Martin Komblum,
you troated with Concenlra? i Q. Did he perorm the second one, too?
A, MNo. 1% A Yes, hedid,
Q. How long did you lreat with lhe Warren ona? ie Q. Whon did thy first one occur?
A. From, | don‘t know, the first week of March maybe, A A. He also did o third one.
second week, It was like second week of March and 1 (3 Q. Okay.
stayed with tham unfit 1 went to go see Dr. Komblum in b A, The firsl one was April 201h, 2015,
Augusl. u Q. So you menitioned you slarted seeing him in August 2014,
Q. Since going lo see Dr. Kornblum in Augusi, did you see 24 What did he do In botwaen August 2014 and Apsit 20157
any other physician other than Or. Kornblum's office? a4 MR, BARATTA; What did who do?
pPage 63 Page 65
A. Between Concentro ond Or. Kornblum? No, 1 don'l 1 BY MR, STEINER:
believe so. Q, The doctor 2nd you.
Q. What about afier you first saw Dr. Kornbluny's office, 3 MR. BARATTA: In referance o treaiment for
did you ever see another physicien? 4 her?
A, Pve aclually seen several, They were like lhings s MR. STEINER: Right.
that -~ 4 THE WITNESS: Notmuch. §would go see him
Q. Through the Insurance company? g every coupls of months. 1was sesing Dr. Lall every
A, Yes, the insurance, IMEs or whatgver they were, 5 monih for pain menagement,
Q. Right, Other than lhose, did you go vigit any other o B8Y MR. STEINER:
physician? it Q. What did Dr. Halt do for you in those coupls months,
A. No. L] every couple months?
Q. Pure Healthy Sack, when did you flist start trestmenl 1N A. 1see her avery month, She's poin manngement. Thal's
there? B where | have 1o gel my psin medication from,
A. Thai was through Concentra, v Q. So she would just prescribe you pain pills like Norco?
Q. So between e lime of the inciden) and seeing Dr. " A, Yes.
Kornhlum, you Ireated af Puce Heatlhy Back? i Q. And the olher ones thai we talked obout earlier?
A, Yes. and al Fiex Therapy or whatever lhol place was. A, Yes. the Gabapentin,
Q. Okay. Do you siili do physical therapy thfough Dr. Q. Did she do anylhing else?
Komblum? A. No. thai's all. She’s a puin doctor. Actually, 'l
A No take thal back. She did. She gove me injeclions. |
(. So since you started secing Dr. Komblum, he hasn'l had did have injections. The steroid whatever kind of

you ¢fo any physical herapy?

Oh. no. Fve had physical therapy. Fm juslt Aot doing
any fght now.

Okoy. Who did Dr. Kornblum sefer you 1o 1of physical

njeclions, | hat Ihree of those with Dr. Hall.
Q. Do you know when those oceuired?
A. ldon't ramemhes. 1t was last year.

Q. Wasil before or

17 (Pages 62 Lo 65)
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! A. Rwas aller my secand surgery. i 2 couple days, went back for a couple of days, $0 i
Q. Do you know whai Dr. Komblum did in your fist “ believe il was like two wesks aller.
surgery? : Q. And how many appoiniments have you had with Dr.
4 A. My lirst surgery, he went Ihrough my back and it was 4 Kosnblum since that second surgery?
i supposed 1o be a couple of pins and that kind of thing. 3 A, Approximately 16.
B when he got in here, it was nol quite as he ¢ Q. s it like once overy couple months or sumething like
7 anlicipated and | endod up getling a touply of tilanium 1 that? N
o roos or whatover pul In there, # A. Yes. Somelimes him, sometimes his PA, | don't alwaya ﬁ
£ Q. Do you hava any idea If those rods will need to be @ see him. o
n removad at some point? i Q. And then did he schedule you for physical therapy at p—
i MR. BARATTA: Objection; foundallen, A that lime? AN
" © THE WITNESS: They'll naver be removed. ” A. My physical therapy was six months after my second D-U
13 8Y MR. STEINER: 13 surgery is when 1 slaried.
H Q. Did you gel a second opinion before going through with in Q. How long were yau in physical lhesapy for? z
\!~ thet surgery? % A, 1want (o say like iwo monlhs.
16 A, HNo. " Q. Then foflowing Ihat, did you just conlinue to see Dr.
v Q. How long were you in the hospilel after hat first W Heall for 1he pain managoment?
Ay surgery? W A. Mo, I'va never been ablo 1o stop gelling pain
1% A. My surgery was on lhu Wednesday and ! bellevo | eft 19 managemenl.
4 thoro Friday, iwo days. Ea Q. |understand. P'm snying after your physical therapy
ay Q. Following that surgery, how olten would you follow up n was complsted after hose couple months, what did you
o with Or. Kosnblum? - i do?
A.  Following thet surgery, | had another surgery the A. We had to stop physical (herapy. 1t was never really
{ollowing week. comploted because of the pain level that } wos n,
Q. Okay. Was that planned? 5 Q. So from about elght months after your second svrgery,
Page 67 Page 69
t A, Yes. it was my second surgery. 1 you stopped trealment until yous third suigery; is that Q g
2 Q. Okay. And Dr. Komblum pesformed thal, qight? 2 ght? O
A Yos. ’ 2 A, Correct. m : O
L] Q. And whal did e do In that surgery? 4 Q. 'When was your third surgery? - m
] A. Aclually, | had wo surgeons there. | hada genara} 5 A. December 21st of 2016. é et
[ surgeon who was Dr. Harris | believe his name is. They 5 Q. And Dr. Kornblum perdormed that surgery? <
7 wont through my stomach and attachad more bars, 50 O1. 7 A. Hedid, tj rJ_‘J
s Horils ended up having lo move everylhing out of the # Q. Whatdld he do? o U
a way and Or. Kornblum did his thing on my back, ¥ A. tcalllt adding wings. He extended tho motal bars lo 4
i Q. So that was installing more rods in your hack? w T fuse .- z c
i A. Yes, more hardware. it Q. To luse these -- k<
o Q. How long wera you in the hospital following thal .o A.  The vertebrae, yes. O Z
¥ surgery? o Q. Did Dr. Komblim mention whelher of not he thought the O
a3 A. 1went in on May Gth for the surgery and | believe that i surgery afles the sncond sirgery was successiul? } O
i was a Wedhesday, so } think | didn't get out until = A. He felt thal the surgery went well and we would have to ~J O
Saturday on that one, so thal was theee days. U wait 10 se0 how | recovered. : >
Excuse me one second. 1 Q. Okay. Has Dr. Kornb) i | ihal he believed ihis (an) —_—
: {Discussion off the record.) 4 thirg surgery went well as well? D —_
RY MR. STEINER: A, He's very happy wilh 1he thild surgery. yes. (an) ~
Q. How long did you lollow up wilh Dr. Kornblum after Ihat Q. Has your pain golten beller since you've yone Through faasnd o
suigery? these surgerius? ~ il
A, Ibolieve il was iwo weeks. Flg wanted to see me in lwo A, Evenlually, yes. 9\ (\]
waeks. Since bolh suigeries were only o weck apan } Q. Are you required lo use crulches. 3 brace, walier, W o
= from each olher, you know. it was like I reslly went. ' anything like that? N :
nnd the surgery. slayed there a couple days. came home ' A. ¢ have @ brace al home and ¥ also have -- I'm not sure S]D _h
g B
2 @
= A
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rage 70

what il's catled, but it's a bone stimulator that |
have lo wear every day for 30 minuies. II's like &
baliery operated unit.

Page 72

Q. Being a wailress, you mentioned ihal you had to bend

over and cairy heavy objecls, right?

A | didn'tinentlon that | bent ovar, bul yes, | do carry

five, six piates on my arm which lends to be heavy.

1 Q. Bul you don't use any walking aids, right?
& A, No. e Q. Did you ever havs problems with your back befora?
& Q. Whalis your back brace called, if you know? @ A, Of course. My back ached. ¥mon my feet ol day for -
+ A. s aback brace. 1t has metal cods In there, 53 t six to eight hours,
a black, heavy-duly ortho hack brace. A Q. How long had that been o problem?
# Q. Where did you gett? A. I'm 56, so I'va had three chitdren, F've had backoches
19 A. Tho supply store. | had o go in there and get 1 for 20 years, nothing that has kept me from working.
1 measused for it, 1 Q. Has any doclor lold you lhat you are pormanently
" MR. BARATTA: Binson's. 1w disabled {rom working?
1Rl THE WITNESS: Binson's, ia MR. BARATTA: Objection; asked and answered.
1] BY MR. STEINER: 13 She teslified regarding hpplylng for and being granted
1 Q. Wos that presciibed to you by Dr, Kormblum? % first timo Socinl Securily Disabilily.
th A, Yes, 18 THE WITNESS: 1 ahieady answered it so -
1 Q. How ollen do you wear it? 1" BY MR. STEINER:
12 A. When)need to. 1é Q. Soil's your understanding that you cannat work?
19 Q. How often is that? 1% MR, BARATTA: Asked snd answered.
m A. Depends on what Pm doing. Sometimes | don't have [o Al Go shead, Donna, you ¢an answer.
21 weor il at all and if Fm doing my housework, then yes, o THE WITNESS: At this lime, the doctors have
B 1 do it, you know, to try and keep my back still, w2 stated that | am unable to work dua lo my back
a8 Q. Soil's as needed? i) gondition.
o A, Yes. ] BY MR, STEINER:
25 Q. Did Or, Kornblum prescribe [hat bone stimulator? 2% Q. Do you believe you'll ba able to work in the future?
Page 71 Page 73
1 A, Yes. 3 A. That's the fuluro, | hava no idea what's going lo
o Q. Where did you get that? 2 happen tomorrow. | only know whol's happening now, so
3 A Hisoffice. 2 no.
4 Q. And do you have any idea what ihat does? 4 Q. Are you oplimisiic ihat you might be oble 1o work
s A. IUs supposed ta stimulaie bone growlh. a again?
l Q. Okoy. Do you sl use i1? & MR. BARATTA: Objecilon; relevanca.
1 A, Every day for 30 minules. ? You can answer, Donna,
o Q. When did you first start using it? é THE WITNESS: Myincome is 3615 a month. Do
] A. Three weeks afler my third surgery. ¢ you think | would ike ty go back 1o work? Yes.
m Q. Sorecently? 1 BY MR. STEINER:
" A, Yes, in January. ot Q. Did you ever lake any pain medication for any reason
w Q. Have you ever heard that yowve had arthrilis in your [ bufore this accigant?

>0 >0 >

back before?

Yes.

And when is the first time you heard that?
Dr. Belfi 1013 me when | had e MRt done.
When wos (hat?

Aprit.

MR. BARATTA: Asked and answeiad. Go shead.

THE VWTNESS: Aprit of 2015. )'m sorry.
2014,

8Y MR. STEINER:

Q.

A.

Fas any doclor told you thal you've had degeneraiive
conditions?
Yes. Dr. Belli and Ds. Komblum,

Nope. Occasional Motrin,

Any prescsiplion?

No.

Prior to this incident, did you ever have apy problems
wilh your back thai required medical lreatment?

oo

>

Nope.

Any pain that we haven'l aireacdy discussed in your
back?

A. No.

Q. Onthe date of this incitent, were you treating lor any

o

medical condilions?
A, No.
Q. On the dale of ibis incidenl, were you taking any

19 (Pages 70 to 73)
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t medication? i accident?
- A, No, n A. No.
] Q. Presently, are you doing anytiing other than medication 3 Q. Before this incidenl, had you been hospilalized for any
W to alleviate your paln? H reason other han for your children?
W MR. BARATTA: Asked and answered. She wears k3 A. Yes, 1 had a laparoscopy and | had a parlial
@ a bach brace, sho's gol a TENS unit and she takes ¢ hystereclomy.
7 Norco. 1 Q. Whal's a faparoscopy?
8 MR. STEINER: Okay, those are three things a A. s whera they go through your naval wilh a scope and
4 that she did menilon, ¢ check it out lo see whal needs to ba done,
2 BY MR, STEINER: 1w Q. Whal was that in relation t0?
1 Q. Butis these anylhing other than -- i A, thad endometriosls.
&4 A, Mydoclor doesn'l wanlt me to do anylhing at this time 2 Q. When was that?
1R except heal. 1K A, It aclually started in fike 96, ‘97, lhe pains al
1 Q. Okay. So nothing elsa? L] slarted.
1% A, No. 15 Q. What hospital?
6 Q. Do you recall any parlicular incident after this fall le A. St John Moross. So actually, you know whal, that's
17 thal aggravaled the pain in your back? 1 when | wenl 1o St. John Moross,
1 A, Everything ) do aggravates the pain in my back, 1% Q. Belore this incident, did you ever see a physical
" Q. Like what typs of aclivily? i therapisi?
2 A.  Standing, walking, sitting, sb bending. Its A, Yes, when | injured my shoulder in 2000, | seen the
“ constant paln avery day. Concentra physical --
i Q. Afer his incident, did you ever nave a slip and foli? 22 Q. Any othes incident?
2 A. Nope. D A. Notthat i can recall,
2¢ Q. Any avtomobila accidonts after? Ead Q. Before this incidenl, did you ever have an MR, CT
5 A, Nope. o scan, anything like that?
Page 75 Page 77
H Q. Anyyvisits-lo the emergency room other than rafated to ¥ A, No.
2 this incident after the accident? ¢ Q. Have we pretly much covered all your ireatment for
3 A, Pve aclually been 10 urgent care since this accident. 3 after the accldent?
A Q. Forwhat? i A. }believe so. Everything was prelty much done and
Y A. 1had aninfected tooth that required antiblotics and 5 ordered through C: or througls & Ison Karnbl
& that was n week ago Friday. so whatever date that was. @ and a couple of visils to Dr. Panthanji.
ki Q. Whaturgent care was I? 7 MR. STEINER: Let me jusl go through niy noles
# A. Roseville Urgenl Care. Y real quick off the secord. § think 'm just about
b Q. After this incident, have you done any surgeries b4 dona.
[1d unrelaled Yo this incident? 0 {Shon racass.)
1t A. Nope, H BY MR. STEINER:
i Q. Have you ever visiled 8 chiropractor? 1 Q. Before e incident, i you hive any hobbies.
a A. Once. w aclivities, stuff you liked to enjoy?
1L Q. When? 3 A. Of course.
15 A. Lsl's see. My son is 33, so 33 years ago. " Q. What types of siulf would you do?
i Q. Do you remember who that was through? e A. Iwas aclually on a bowling leam with 3 couple of the
b A. A chiropraclor thal was on Ten Mile and 1-04 in v girts rom work. [t hadnt been for a coupte of yaars
it Easipainte. ; : because avarybody jus) kind of stopped wanting to go.
L MR, BARATTA: Lupo. P 1used to go dancing. My grandsons -- | bave nine
THE WITNESS: No. Nowicki or something fike grandchildren. So three of my grandsons play soceet.
that In the strip mall fight there, it so | mean we always used 10 screw arouny with the
BY MR, STEINER: soccer ball.
Q. Belore this incident, had you had a slip and fall? H At the fime of e incident, Fhad Twin
A. No. ; B yronddaughiers Mat were a year old that 1 was
Q. Before lhis incident. had you had an automobile i responsible 1o lake care of them hat | couldn’l even
20 {Pages 74 to 17)
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i do thet because | couldnt lift up anything. Il was MR, GABEL: Wae're back on the record.
B like | couldn’t do nothing. Afl the tima, "Nana, B BY MR, GABEL:
3 come” - " can't come.” "Nana, come™ -- “No, i can't 3 Q. Ma'am, I'm going lo jump around a [illlg bit becawse
4 do that either." : Mr. Sieiner asked a lot of questions and I'm going to
® Q. With respec! to.the bowling, had it been a couple years ° do my best nol lo ga over those questions. | may, but
i belore this incident that you - £ I'm going lo do my best not to do thal. Okay? Whal is
" A, Yes, t your weight currently?
» Q. Sowith respect to the dancing, how often did you go 4 A.  Right now?
b dancing before this incident? ¥ Q. Yes.
i A, }acwally hadn't been for prabably a couple of yaars 10 A, 163,
W either, you know. Butit's all ilings hat ! can't do n Q. And as Lunderstand i, it was around the 1403 or 50
12 anymore. 1 can't wear bigh haels. | wore three, i around the time of the incident, Aight?
13 four-inch high haeels alt the lime, so now i} dress lo [ A, Corracl,
IS go onywhure, | have o wear ftats becouse | can't even X Q. For whalever you posled on soclal media, we're golng lo
LR dress cosrectly. % ask you please do nol deleta thal and we may follow up
11 Q. Enlier, you mentioned that you do baby-sit one of your i with your altornay, but whatever it was, commeniary you
vi grandshildren al least every day, right? Ey menlloned, Ihose pholos, just feava il there.
A, Yes. Well, three, four times a week dopending on what 13 A, Nophotos just -
tho mom and dad's schedule is. 1 Q. Thonk you, Do you do Twilter?
B Q. Okay. isthatlo ydate a work schedule or s A. No.
it something like thot? 21 Q. Do you do Instagram?
o A.  Yes, My son and his liance work. I A. No. ican barely do Facehook,
o Q. Do hay pay you or enything? =3 Q. Allright. So you mentiened this chiropractor who was
i A, No. I's my grandson. Oo lhay pay me? No. =4 in Easlpointe. s that tha only chiropraclor you would
3] MR, BARATTA: She should pay them. 23 have seen in Ina last 20, 26, 30 yeors?
Page 79 . Page 81
) THE WITNESS: Correct. Because | go fo their 1 A. 0 the Jast 34 years and that was the only fime. It
b house, was 34 yeats ago,
3 BY MR, STEINER: 3 Q. Was it one visil or a series of visits?
% Q. Okay. And you slill see the other grandchildren as a A. 1beliove | wenl obout five limas,
b well? 53 Q. You lell us, whal was the condifion you went there for?
13 A. Yeah, all the time. | have a greal-grandehild coming L3 A.  When ! had my middle son, } had an epidural and it was
K next month. K just to he point whoi 1 came out of the hospilel, my
b3 Q. Congralulations. L] friend, because my back was aching and -
A, Sowse'l have anolher baby in the family. o Q. So you're poinling lo your low back?
th MR. STEINER: Congratulalions. Thank you. " A, Yes,
" Thatis all | hove. i Q. Was that whal you complained obout for the five visiis?
34 EXAMINATION BY MR, GABEL: i A. Yes.
it Q. My nome is Steve Gabel. | represent T&J f.andscaping 1 Q. Soepidural is lypicelly an injection Into tho low back
and I'm going to ask you some questions about Ihe t ares o decrease pain, so you have your hand on the low
B incident wa'te here for today. Same ground rules i back?
i apply. Okoy? You have 1o answer out loud which I'm 3 A. Correcl.
going 1o ask you to answer oul loud. Okay? Q. And (hol's the drea you complained abouwl?
A, Okay. A. I'm jusl sianding here,
Q. Allthe othes groimd rules Mr. Steiner discussed with Q. 1 understand. But thal's the arca you somplained
' you apply lo me aswell. Okay? aboul. correct?
M. Okay. A, Yes.
Q. We just look 2 break for a second. Do you need 1o lake Q. To the chiropracior?
. anolhes break belore we go ahead? AL Yes.
A. | actually do. Q. what did he do. manipulate Ihe back in some way?
A. Yes.

(Shori recess.)

21 {Pages 78 to 81)
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!

Page 84

1 Q. How did he do het? s Q. Correct, iy \he five years beforo.
B A, He had lakon x-rays and Then he pul me on the bed thing s A, No.
a and adjusted my spine | guess. Q. Any pain medications you filied at these two localions
LB Q. Did he give you a diagnosis? 4 -
R A, No. ! A, No.
3 Q. What were the pharmacies you went te prlor lo this ¢ Q. - you have to let me finish he question -- nthe
K incident? 1 know you mentioned a few, but ' going K five years before?
8 back in time in the five years before this Incidenl. B A. No.
@ A. Five yoars before Iha incldent? k4 Q. Are you right or lafi-handed?
W Q. Corsect. i A.  Right, but | do use my feft,
1 A. | really was never sick. ! can recall one visil whero it Q. Butyou're fight-hand dominant?
2 § had an upper respiratory infection. 4 A. Yes.
i Q. Just telt me.ne nane of the pharmacy, the nane of the IR} Q. Piior ta this incident, had you seen a psychologist,
" place you went o, the establishment. 1" psychiatiis or secial worker?
15 A. ) would have to say Walgreens at 12 Mila and Harper L33 A. No.
i) because thal was closest to my home. 1 Q. As!undersland from your records, you smoke
¥ Q. On12 Mile? A7 cigaseltes.
18 A, Yes. ltsits right on the cerner. 13 A, 1do.
19 Q. Ncor Harper? e Q. Andone record said you smoXed 20 cigarelies. s that
2 A OnHarpor an per day?
i Q. Iidenlify these by street and cross street and cily, el A. Yes.
jitd so lhat's what In going to do, On 12 Mile, correct? 2t Q. Andyoulellme, |donknow. Isihat equivalent to
w3 A. Yes. s one pack por day or more?
24 Q. Neus Haipsr? o4 A, Yes.
2% A. Sir, It's on Harper. i sils right on the comer. % Q. One pack per day?
Page 83 Page 85
1 Q. Althe comner. What's the city? 3 A. Yes.
B A. S\ Glair Shores. 2 Q. Has any doclor lold you that you should not do that
3 Q. I3 here anolher one you wem to besides lhat focation? 4 because W's generally not good for you, reduces the
L] A. 1would have to say CVS hal sits on - IU's on Horper Ll amount of oxygen in your bloodsiream?
5 by 13 Milo Road. A 3 A Yes.
¢ Q. Again, what cily is thal, St. Clair Shores? ¢ Q. Did a doctor tell you that it reduces the amount of
7 A, Yes, ) T oxygen in your bloadsiream fhat could inhibit healing?
¥ Q. Was there another eno hesides those two localions you 4 A. Yes. But--
o just mentioned? “ Q. Hold on. So do you lodny stilt smoke cigareties?
a A. Prios to the incident? o A. ldo.
it Q. Yes, In lhe live years or so. i Q. s it the same amount, one pack per day?
¥ A, 1don'l believe so. (24 A. Depends on what I'm doing.
1K) Q. You meniionad you would go Lo Kroger ) think after this 1y Q. How often do you smoke one pack per day?
&1 incident. Did you ever go to a Kruger phamiacy before o MRR. BARATTA: Since when?
iE this incident? " BY MR. GABEL:
ik A. No. Q. Currently, how often do you smoke one pack pef day?
(Oiscussion off (he record.} A. Probably every day.
BY MR. GABEL: Q. Okay. Arg you under any -- sliike thal.
= Q. Sowere lhere ony other pharmacies olher Hhan the twe Belore this incident. in the live years
you told me about in lhe five yeais before the . belore, were you under any wrillen medical
incigent? reswiclions?
A. Idon’l bolieve so. no. A. No.
- Q. Uit you have an exisling standing presciplion. Q. Did you have any meical restriciions on your driver's
i refillable piescription at these wo places? license?
A Prior to the incident? A, No.

evassace
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Page 66 Page 88
t Q. Did you have carrectiva lenses staled on your driver's 1 Q. Oid anybody give you a diagnosis as 1o whal happened in
license? that incident?
) A. 1donthelleve so. £ A. 1didn't even go o he doctor.
i Q. 8elore this incident. you were telling us aboul some of i Q. Howdid you got Ihe air brace?
the habbies and } know thay were prior. You told us - A. Vhad it. 1have three sons that played football,
“ about the bowling wilhin five years prior, You told us < soccer, wresling. 1 have Jots of sluff fike that.
1 about dancing in iha {ive years prior and obviously i Q. So you didn't get a dingnosis because you didn'i go to
3 caring for your grandchildren. 1s there anything else 4 2 medical doclos? .-li
a in the five years prior Iy addition to working hat you ¥ A, Comect. —
i would do? 10 Q. Youdidn't get ony medicel lreatment for thol; is that oo
it A. |sew. 1have a sewing machine, so I'm always making n trise? —_
1z Ihings. In fact dight now, J've just -- we hove my 1K) A, No, 'h
LR greal-grondson's baby shower on this coming Sunday, s0 I Q. Thal's ne? "U
4 I've done ke the flower arrangements, but il takes me 1 A. Yes, z
iv Joubla the time, You know, if { want to paint my toes, i Q. Oid you have any -- was it the sight o Ihe teft ankle?
15 it takes me two hours because | have 1o do o fitle b A Myleft.
17 bit, then stop. 17 Q. DIdyou have any instability of the fell ankls
n Q. Soolhsr han tha sewing, do you hink you kind of m continulng on over iha coursa of tho yaar afler thal
1w covered what your genera) hobbies were? e oceurred?
By A, Yeah. Pm just a crafty kind of person, always have Ra) A. No, it did nothing, just unbruised and } was good 1o
Bl been, making cunains and - ) go.
Q. ¥mgoing lo move loword ihe ncldont now and again, a Q. Soil healed afler several days because you used the
] Mr. Stener has asked you a lot of questions, so I'm 23 air cast -
o4 gaing to jump asound a littte an that topic. Actually, 2 A Yep.
<% prior to the Incident, approximalely one yoar vefore 25 Q. You have tolet me finish my questlon -- and lhen you
Page 87 Page 89
3 the incident, did you have o slip and faltin the ] were okay in your opinion? a
2 parking lot that we have been talking about here? 2 A. Yes. It look a weelk to 10 days for the swalling, the O E
3 A, Itwasn'la slip ond lall per se. Nt was 1 slipped. & black and blue to go down. m
4 Q. You slipped, bul you did not fall? 4 Q. When that happened, did you fogl any problems In your O
g A. Right. * back at oil? 5 m
@ Q. Was this In the parking lot we have bean lalking abowl? € A. No. —
? A. Correct, 7 Q. Do you recall when you had the losl nome McMillon w . <
¢ Q. Were you exiting a vehicle? = having an incident i Meijer? o m
: A Yes. ® A, Anincident ot Meijer? Y U
*a Q. Wera you out of the vehiclo? L] Q. Did you ever fall ol a Meijer location? g D..
2 A, Yes. 1 A, No. g<
L5 Q. Wasilin the wimertime? N Q. You did not fall and hurt your ara or fall or hurt O
1 A, Yes. 1y yousself in any way at a Meijor? O z
i Q. Did you ¢alch youiself on somelhing so that you didn't ] A. No. ;]> O
. need lo fall? By Q. Okay. When was il you were mardaed lo Mr. Mchiltan? -2 O
A. My doos, he car door. I A.  We got manied February 14h of '97. :
i Q. Did you hurt anything as a resull of that? : Q. And then you gave us the end data. | apologize. When o >
A. My anhle. i was hal? o~ —_—
Q. As fundersiand, the ankle hrt far # couple of days of ; A, September 2000 1 think. 8 k.
a coniple of weeks was i1? “ Q. You lold us about & domestic viotence incident and so ot D
- A, Y didi'twork for sbout Ihree days. 1'm nol guing lo particularly ask aboul thal, bul vhat ~1 ~J
Q. Did you continue lo have an ankle problem after ihat? 1 wanl to know is were you hurt as a sesull of the (@) ~
A, No. 1wore an aif hrace In work lor several days incident? i):) N
: because my ankle and my whole foof was just Dlack whare 4 A No. !\.) E
1 had hit it on my car. Q. You did not tall as a resull of thal incident? ~]
N
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A. No, A MR. BARATTA: You inean fast before the date
Oid you huel your back at allas a resull of thot s of incident?
incident? ? MR. GABEL: Correct,
A. No. 4 BY MR. GABEL:
Q. Whal was the date of that again? o Q. Thelwas the question, last befora the moment of the
A.. The first veek of Qctober of 2010. € incidenl. You do not know that, do you?
Q. Did you have to seek any medical care and treatment as U A. No.
a resull of that malter wu just described? # Q. 1wanlto ask you about he lighting. So st 6:50 a.m..
A No. . ¢ was the sun stifl below the horizon?
Prior lo this Incidont, did you ever seek coro and 1 A, Yes, itwas dark.
treatment for drug of alcohol abuse? 11 Q. ftwas not twilight yet, correct?
No, 32 A. No.
So you said you arrived al the parklng lot 5:50 a.nv., AN Q. Thal's correci?
correct? b A. Correct.
Yes. 1% Q. Butyou described some lights. Were there any olher
Nows, had you ever spoken to anyone from T&J's 16 fights? Was Ihure light from any olher sourco, ambient
Landscaping prlor 1o this incidem? by light, tight from light posis at ali?
A, Yes. e A. Justihe--
Q. When did you spesk to anyone from Tas? 18 MR. BARATTA: Other than the door iight she
A. They would come into the restaurani, so we'd give them 20 descsibed?
drinks of thay would order food somelimes. M MR. GABEL: Corracl, She stated thal
Now, when you lalked to them, would this jusi be social 2 already. { undorstand,
talk? 23 BY MR. GABEL:
Yes. 2 Q. Anything In addilton to what you have s3id? Were there
You would nol discuss the ins and outs of their work 25 any car Yights, amblent light from light posts you
Page 91 Page 93
activilies, would you? 3 haven't mentioncd?
A No. ? A. The back window that is in the sear of ihe building, g
Q. Sols it falr lo say that you do nol know (he scope of 3 some form of night light came through that, butit O
any work they wore to do, if ony, at this localion? Ll didn't go past the window Jf that makes any sense. il m
A. No. s was just lluminating the window on the inside of the —
Q. s ihat true, you would not know? 6 bullding. é
A.  lwould not know, K Q. Did you cary a {lashlight with you of a litle
Q. Ifwe were to ask you whethes you knew when ey did ¢ personal light? U
any work al alt in the winter of 2013 10 2014, woutd 9 A, No. (on
you know {hot exactly without guessing? mn Q. So there was enough fight for you o navigale from your %
A. No. " cor if you waoled to to the building? 1t wasn'l g
1f we wero to ask the means and methods of the work and A2 tolaily black?
exaclly how they did it and what they dit and who was 13 A.  No, it wasn’t pitch black. O
Ihera, would yau know anything aboul those delaits k] Q. Fwant lo ask you about the condltions there al lhy O
without gquessing? iime of the incldent right belore you fell. Okay? :D
. No. A. Yeah, NN, |
Q. Youdid not have any agreement wilh T8J's, Jid you? Q. You lold us what you suid about snow and its condition. :
No. Coutd ! lalk to my altormney for one second? Lo | beard thot. I'm going 10 ask you 3 fev: other (hings. [a»]
MR. BARAYTA: Sure There's no question. i Do you know exaclly what ihe lernperalure vas ot that b
(Shorl recess.) o time? (@]
MR. GABEL: Wao're back on Ihe record. H— A, Nwas in The negalive numbers. —
Y MR, GABEL: P Q. Do you know whelhes it was ahove froezing in the 24 =~
Q. You Jo not know exaclly when T&J's would have Jastbeen . TF hours belora lhe incident? 9\
on the premises. would you? . A, Nwasnot )
1 ¢o not know. i Q. 0o you know whether it had rained al all in the Three !\)
: (e
~J
o
<
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A days before the incident? ! A. No.
A. Idonlrecall. * Q. Were they taken days later?
3 Q. Do you know the exact amoust of accumulation, if any, ) A, They were loken months later.
L) of waler, not snow, but water In tha three days beforo? 4 Q. So months later. Okay. Whal was the: purpose of taking
M MR. BARATTA: Foundation, L] the photos if they were laken months Iater?
¢ MR, GABEL: Only if she knows of course, ® A. M, Baratia asked me if ) had any pictures of the ime
i THE WITNESS: | don't know. K of tha incident which 1 did nol and rather {han lrying
P B8Y MR. GABEL: R 1o explaby Ihis wall, hsl wab, this window, wenl
° Q. Do you know the exact smount of accumulalion of snow “ there at 5:60 in e moraing and trigd 1o shoot the
Iy wilhout guessing within Iha three days before? 1w whole area with a dilferent shot,
I A, No. A Q. S0 you werg using It just for the general dosciiption
1K Q. |f wa were lo ask you the minimum and moximum within i@ of the area, correcl?
i the three days hefora, woutd you kaow that? 13 A. Correct,
14 A. No, t Q. And hen you had a list which described Wings. Was
1% Q. You provided some photos at some point duilng he 1 he list -- what was (ho lis| aboul? Can you describe
16 course of the litigation, Mr. Baratia was kind enough 18 that?
17 to provide thoso. They're reelly dark, Do you know 1 A. Thalist was showing whero exaclly each picture was
1 the source where they are sitling? Are theyon a As tocated on the building ond where my car was parked at
19 phone? A digital camera? 19 the time of the incldent,
tu A. The reason why they are -- 20 Q. Okay. !} did not depict Ihe condition i the time of
2 MR. BARATTA: Answer his question. 21 tha incilant? W was just i give some description (o
o FHE WITNESS: 1 thought the quostion was - % Mr. Baralla and pemops anybody else interested al 2
okay. b later point in time?
BY MR. GABEL: 24 A. CGorrect,
@ Q. Do you know lha source? Are they ona digitsl comera, 4a Q. Alivight..
page 95 Page 97
1 on a phvne of something efse? 1 MR. BARATTA; 1 beliava the list was an Index
H A. They were on my phone. 2 providod.
3 Q. Ara they on the phons you currently have? 3 MR. GABEL: Thal's correct. We have that. |
3 A. Notanymore, 4 getihat.
8 Q. Hova you stored them on a computer, the cloud or E-mall 13 B8Y MR, GABEL:
& anywhere? 6 Q. I'm just asking wha! it was and you've answered thal.
? A, No, 1 copied them, gave (hen to my altoinay and then v So this incident was 2-21-14, correct?
* deloted thom rom my phono, . # A. Correct,
¥ Q. Soyou copied them, How would you copy thom? b Q. Do you recall ot all whelher the lomperalure acluaglly
n A. I sentilto) belleve Walgresns and | had copies made. m gol up inlo tho forties within the day of and lhe two
t Q. Did you E-malithem to Walgreens? 1 days before the incident?
L4 A. 1 musl bove, §befleve -- | dign't do fi. 'mnot L= A. 1 don'l bulieve so. It may have, but | don't believe
i3 like really tech savvy on thet kind of stuff. 13 50.
16 Q. Sowho did that for you to get it to Walgreens? M Q. Allright. Do you even know whelber it rose up as high
A A. 1 think my daughter-in-lew } believe. as 50 wilhin the lime [rame | described?
Q. Who is. that? What's her name? A. Absolulely nol,
: A, Jessica. i Q. And when you said that your interaclions with T&J's
- Q. Lasiname? would be aboul mose social things and not the work they
A. Livings. did, my question is aller the incident, is (hal also
Q. Now. why would hey appear dark? Do you know withoul true, you did not 1k lo T8J's oooul the wortk Ihey did
guessing? I you're going to guess. don't el ine, - after the incideat?
They seem really dark. { A. Correcl. I've never seen themn.
A. Because it was dark. § MR. BARATTA: Since?
Q. Were they token the moming of the incidont, 5:50 a.m. P THE WITMESS: Yes. since the incident, f've
and slighlly beyond? ' never scen any of them.

HENAIZSANG

i M
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Page 98 Page 100
1 BY MR. GABEL: l belore this incident we're here for today and what
: Q. And you haven't spoken to them elther, right? ® we're here for today, did you have any discussions wilh
X A. Correct, 3 anyone at Grand Dimitre’s of wilh anyone else about fhe
4 Q. Doss the name Tom Carsnyagno sound {2miliar? + condition of he premises?
A, | 1hink he might have bieen one of the delivery guys. o A.  We complained all ihe time to Tom.
3 Q. Soyou say delivery, What's the delivery, delivery for 4 Q, Tom Chakeni?
7 what? v A, Yes.
5 A. Food. | mean Caramagno's, | ronlly don't know viat 3 Q. That's the owner of lhe restavrani?
2 they delivesed, bul they ware delivery peoplo. # A. Yes, thol the parking lot needed to be done correally,
io MR, BARATTA: Do you kaow who Mr. Caromagno 1o you Know.
a is? u Q." And you don'l know what he did or didn't do -
& THE WITNESS: No. i A, Yhave noides.
1 BY MR. GABEL: 1 Q. --wiih those commants you made, do you?
1 Q. if1was 10 ask youwheiher or not you know whether 1 A, Some mosnings our cuslomers would do it for us.
15 he's with T&J's, would you know hat? 1 Q. But you don't know what Ms. Chakani did with thet
16 A, No. 16 information you gave him?
by Q. ! ¥was to ask you what Mr. Caramagno did or did not v A. No.
18 do relative o this premises around February of 2014, 14 Q. And you don't know whether anyone was a reclpient of
&2 would you hove any ldea? au any of Inat commentary you made?
a0 A No. o A. No.
2 Q. Didyou go lo a gym before this incident? MR, BARATTA: | don't understand the
DY A. thad signed up at Planel Fitness. question.
23 Q. When did you sign up there? Ri DY MRR. GABEL:
2 A, 2011 January. E2) Q. Meaning i you told Mr, Chakani whal you thought aboutl
25 Q. Waere you sl going there as of 20147 25 the premises, you don't know whether he gave that
) Page 99 Page 101
1 A, No. A information lo onyone to do anylhing?
2 Q. Whendidyou stop? 2 A. 1 don't know, )
a A. Itwas a year mombership and | seally dlun't even go. 3 Q. Okay. Was t actively snowing at the lime of the
2 Q. So you stopped somewhere around January ol 2012 perhaps L] incident?
6 ot e Jotesi? o A.  No, i don'l balieve so.
W A, Correet. ] Q. 1 1was lo ask you lhe temperature al the time of Ihe
? Q. Did you go 10 any olher gyins other than what was lalked K incidant, would you know?
v abeut in the five years prlor to Ihe incidenl? & A, No.
" A. No, Q. Woero you on lima to starl work {hat day?
iy Q. Scihe Planet Filness was in what tocation? 1 A. lwasearly.
3 A. You can go to any location. t Q. Youwere early. Okay. Which foot slipped if you
i Q. Butine one you gigned up al? L sememoer?
W A. 11 mile and Schoenhers. I's Warren | guess, 13 A. Which--
2] Q. You tol¢ us about the cataract surgefios, one on each Q. So for e incident we're here for today. which loot
i cye. | guoss, two surgories. Did you have any problems slipped; do you know?
1 with your vision prior to the incident? ’ i A. 1dont recall.
I A, No. You know, 1 shoulg probably backirack on that. il Q. iow did you come down on Ihe ground? Do you 1ecall

wasn'l thal | had a protfem. 1 did wear contacls. il
al some point in time, My optometeist said | neaded my
calasact dune.
Q. Whaore did you gul the contacls fram?
A. bwas getling them at Samn's Clul in the oplometry ared.
Q. Whatiocallon?
A. 13 Mile, Roseville.
Q. Ohoy. Alier that incideni you il me sboul o yer

_ EA!s_lme* nan

hal?
A.  Straight on my fower back.

Q. And was the ground as you desciibed packed dovin lype
snow?

A, Conrect.

Q. When you called in lo Ms. Buck, whal did she do?

A.  Opened up the front dous io lel me in.

Q. Did you gel up undur your awn power?
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pPage 102 Page 104
) A, |iriod 10 get up and it was just ton slippery, 5o i Q. Donce?
2 anded up going on my hands and knoes across the porking 2 A Nao.
4 tol, . 3 Q. Sew?
L] Q. Soyou crawicd 0 whal exaglly? Kl A Yes.
5 A, The cnowbank, the building. $ Q. You still deal with your grandehildren, right?
& Q. Where you fell, there was no snowbank, was there? 5 A. Yes. My kids, too.
k] A. No. 1 Q. Havo you hen on any vacations at all since the
5 Q. Itwas fiol os you desceibed, corract? 8 incident?
i A, Correct, ’ A, No.
it Q. Solhere was no EMS (hat day, was thore? 30 Q. Havo you gong up nosth al al} since the incident of to
" A. No. 1n the west slde of the state?
b1 Q. And you did your shift, correct? i A. No.
13 A Yes. Youhava glasses, Why dont you wear them? 13 Q. Have you been to any inajor famlly events, any weddings,
u Q. They're actually not for raading. L] anylhing ltke that since the incident?
1 MR. BARATTA: You can'l ask him ahy 13 A, No, ldontihink s.o.
16 questions. rh Q. Now, you said carlier under questioning from Mr,
v? MR. GABEL: No, you know whal? The lighling " Steiner that you thought a nick might have come by on
1L] is lovs In here. 1'm - no complaints. ¥'m nol 1e a Thursday, but then ) think you sald you were
A3 complaining, i guessing. Sowere you guessing with {hat answer?
Ay THE WITNESS: They're siting right there. 20 A Aclually, no. Thursday was delivery day. We had
o Why isn't he wearing theo? 21 trucks there every day.
=2 MR. GABEL: That's okay. I'mnot 4 Q. So that may have been a delivery tick?
3 complaining. I'm doing greal. 23 A, Pmsure it was,
a8 {Discussion off the record.) 3 Q. Now, you don'l know without guessing whether thal was a
EE] BY MR. GABEL: 2% T&J's vahicle, do you?
Page 103 Page 105
i Q. So, ma'am, afler the incident, did you see any 1 A, No.
" psychologist, psychiatiist or social worker? 2 Q. You lold Mr. Steinur about some of your conditions
3 A. No. A prior to the Incldent, DId anyonag ever use the word lo
a Q. And did you see any chiropracloss after the incident? 4 you “sienosis” prior?
& A, No, § A. No.
L] Q. 0o you remesnber filting out the Social Secrily s Q. Bul they did use the word “degenerative”? | think you
T Disability form? The application you filt out, do you K lalked to Mr. Steiner about thal, right?
L A, Not prior.

remember filing that thing out?

A. For disability?
Q. Yes, your Social Securily Disability.
A, Actually, | believe my attorney filled that stuff out.

1jusi went and signed it.
One of the firsl quiestions is why, you know, why are’
you applying. Do you know what you said?

o

A. 1 relessed 1o the slip and fall, whal had Iranspired
that day.
Q. Since the incident. have you been diagnosed with any

new illnesses or diseases hat we haven? tiked aboul?
A. No.
Q. Since the incident. have you had any new injuries that
we haven'! lalked about?
A, No.
Q. Since the incident, have you done -- I'm going lo go
over » couple things you lold us -- any bowling al al?
A. No.

R

SANCE L2

MR. BARATTA: 1hink that's whal you
testified to,

BY MR, GABEL:

Q. Do you remember somebody telling you that?

A. The first person to telt me that was Dr. Belfi.

Q. He told you he thought you had  degeneralive type
gondition, cosrecl?

A. Correct

Q. “Thal's fine. 50 al the parking lot where the incident
ocgurred. you said the snow was flallened. How big of
an aren was Inal il you can tell us?

MR. BARATTA: The snow?

BY MR GABEL:

Q. Lel me be more specific. You sald Ibat. several limes,
that the snow was HBallened, pushed down | think was
yous word,

A, Yes.
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Page 106

Q. Mow blg of on arga? Could you say i tenms of yasds,
feet, portions of a foolball icld? Could you doscrine
ihat at ol to us how big an area that was asound you?
The area that | was walking 17
Right, from the point where you fell whare you
described L as Nattened, how blg an area was thal?
A. I you took oul that window, il was ot least 1o thot

o>

house.
Q. Can you describe thatin feet pethaps?

Page 108

place you went thal we haven't discussed for care and
reatment?

A. 1 dun'l befieve s other than the urgent care that }
wont lo 10 doys ago.

Q. Tell vsthat, Whal's that urgenl care?

A. I had aninfeclion.

Q. s that yous --

A, My toolh, yes,

Q. Okoy. Other than that, as it rolates 1o this incident,
anylhing retated to the back, were there any other

e A, Like ! sald, 11 was like 70 fuet lo where Lhad to
L} walk - A2 medical cere providers that you hoven't told us aboul,
12 MR. BARATTA: You said 70 yards. 4 anylhing else?
k&) THE WITNESS: Did} say 70 yards? L A, No.
1 MR. BARATTA; You did. 14 Q. Any olher pharmacies thal we haven't discussed?
15 THE WITNESS: Okay. 113 A. ) don't belteve so.
16 MR. BARATTA: Do you want (0 change that? it Q. Snihe CVS Ihat you told Mr. Steiner about afler this
EY) THE WITNESS: Yes. Itwas like 70 feet A Incident, con you lell me the sireet thal one is on?
¥ from -- X3 A. IUs 11 Mile and Harper.
a5 BY MR, GABEL: 1 Q. Cily?
20 Q. Inany direction from you? o A. St Clair Shores.
a1 A, No, lrom where -- where 1 got oul of my Ger {o whero | £t Q. And the Walgreeas you told hin aboul, what street s i
az had to entor,  was about 70 leet. on?
3 Q. Solet me ask roy question. From whese your body ended K A. There's one al 12 Mile and Harper.
an up, I you were to look around you, 70 feetin alt S Q. Whot city?
g direclions, is thet what the condillon was, flatienad 2% A. St Clair Shores.
Page 107 Page 109
1 type snow? 1 Q, Is Wose another one?
2 A.  Not 70 feel ol eround bocouse there was o brick wall B A. T've golten tham al the Walgreens down here on Graliot.
3 behind me. K Q. On Gratiot?
L] Q. Right. Other than that? K A. 1 inink that's -
5 A. Yes, | mean tho whole complete rea from the drivoway » MR, BARATTA: Probably Clinion Township.
s coming in which was another 70, 80 feet to lhe 70 feel E THE WITNESS: Clinton Township.
7 that | had to go to the 190 feet going along the ? BY MR, GABEL:
2 building, everything was white, packed snow. i Q. OnGratigl, Whal's the closesl cross slreet?
£ Q. Other than where there was o wall, corfect? 4 MR. BARATTA: Metro Parkwoy,
1 A. Comeel. Thers was a wall this way and tha building B BY MR. GABEL:
at walls, but that's where {ho snow plows were all -~ At Q. Is Ihat correct?
L snowplowed the snow up. A. No.
il Q. Well, when you say showplows plowed the snow up, {hat K] MR. BARATTA: Or 15 Mile Road?

was beyond 70 feel, correct?
‘Thot was above lhe 70 feet against the buildings.

A

Q. Butnot where you fell?

A. Cusect. '

Q. Socan you tell me, were there any olher medical core
providers other than whoal you told Mr. Steiners since
Ihe incident?

Everylhing that I've had done since the incident was

>

either through Concentea or through Mendelson Kornblum.
! have noihing outside of that other than my primary
care.

Q. But there's noihing alse. sight? Therse’s no other

ENAISSAN

THE WITNESS: No, il's right here by the
hospital.
MR. BARATTA: So tha hospital is up on
Groesbeck and Harringtan.
THE WITNESS: So just like norlh of
Hardngton, Thal's like Ihe only strect that 1 know.
BY MR. GABEL:
Q. s it on Gratiol near Harrington?
A, Yes,
Q. s hat here in Mounl Clemens?
A. 1befieve il's Clinton Township.
MR, BARATTA: 5 il Graliot or Groesbeck?
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rage 110 Page 112
1 THE WITNESS! No, it's Graliol fight here. A.  And the building at tha back of tho restauranl.
§ MR, BARATTA: Graliol and Harrington. thai is : Q. s that where you lel?
3 probably Clinton Township, 3 A. Inthis orco here, yes.
4 BY MR, GABERL: 4 Q. Does Ihis picture gencrally depict the arca where you
o Q. Any other Walgreens? B fell on February 21st?
& A, 1don'l think so. % A, Yes
? Q. How about the Krager, can you tell me the siieel that's ¥ Q. Okay. We see some blacklop or asphall?
& on? < A. Yes,
a A.  Kroger, P'va had two locations, ong in Eastgate u Q. 1fwe go back lo February 21s|, 2014, looking ot all
1o shopping center. 0] the area of the nspbalt in this boltom photograph, do
b3 Q. Whal street is that, Grallot? 15 you recall whether it was snow covered as you described
1> A, Frazho and Gratiot, yes. [k the snow?
[ Q. Onfrazho? 3 A, Completely snow covered.
A A, No, jusi north of Frazho. 1 Q. Soallthe asphalt we see in Wis bollom photograph and
15 Q. So Gratiol norih of - Gratiol pear Frazho? 1 | guess tho top for hat malker because they're lrom
18 A, Correct. ts vintually ientice! places, that would haye been
17 Q. Ciy? g covered in snow, correct?
13 A. | believe IU's Roseville, L] A. CGorecl.
10 Q. Are there any other pharmacies othes than the ones 1w Q. Youmeniloned very early in the deposition when Mr.
w wa've gone over all together? By Stelnor talkad aboul e incident that you parked in
o A. I've-golien Norco al the Kroger in Farmington Hills on B the first available spot, Can you describe what you
11 Mile and Middlebelt, 5 mean by that?
k Q. 11 Mile and MiddlebeR In Farminglon Hills? 23 A.  Opanormal Jay?
E2l A. Yes, Kroper. Q. No. On Wis day, this morning at 5:50 a.m., you
a5 Q, Where clse? ] indicated you parked your car in lie first ovaileble
page 111 Page 113
t A. 1 hink that's it. t spot, Do you racall thal?
2 Q. Today, are you under any writlen medical restrictions? 2 A. Coreel. .
3 A. Notwiillon, Verbal, 3 Q. Allright. Can you lell me what you meant by hol?
@ Q. Toll me what the verbal commentary i from your 4 A Trom ihe wall hare where the dunpster s, the dumpster
H} doclors. k4 is behing Wis wall, so from that wall there, it wos
€ A. Notto lilt more then five pounds. ® one, lwo, three, § believe the fifih parking area was
? MR, BARATTA: Are you all right? k] where | parked because one through four was a solid
] MR. GABEL: Yeah, | don't have anylhing ® snow mound up to the wall.
a alse, Q. How, when you say snow mound, 87e You talking sboul
i MR. BARATTA: Ganwe mark this? } have a fow stock piles of snow that a snowplow would push in the
3 queslions. W back of a lot somewhere?
i DEPOSITION EXHIENT 1 I M. Yes,
3 WAS MARKED BY THE REPORTER e Q. Okay. {wantyon to draw or delincale for ma -~ let's
AL FOR IDENTIFICATION, o it this way so if's nice and easy.
1% EXAMINATION BY MR, BARATTA: A. Delineate?
1% Q. Mrs. Livings, ' going o show you whal's been markod T Q. Bad choice of words. I'm sorry. | wont you lo draw
i as Deposition Exhibit 1 and | think 'm gaing to g fur me a liftie rectangle about this big where you
concentrate on the boltom photograph on this page. Do parked your car in the top phatograph Mat moming.
you see lhat photograph? : = A fiwould be rght bere,
A, ldo. : Q. Okay. Now, can you soe the employee entrance door al
i Q. Do you recognize what's contained in thal? Pt you ware higading into that moming in looking at eithers
A. Yes. : of these pholoyraphs?
i 0. whalisit? : A No.
T A. The back wall of he propenty. Q. Canyou give me an approXimate idea of wheie is?
Q. Okay, Just point wilh your finger.
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Page 114

Back in here.

Would il be closer to this light-solored truck we sea?

s behind thal frack. _

Okay. So the entrance would be somewhere behind Ihis
light-colored tuck we see In the photograph, lhe
vehigle Wal's on (e lelt of the wo thal we can see?

o

rage 116

The snow is six inches decp and it's hard packed. My
question is If you know and only if you knowy, il
someone had been in there to plow the lot, how come the

snow was that deep?

A, When e fol was plowed, it was never plowed to the

ground and solled,

Q. I'm gaing to slop you there, When you say il was never

t A, Yes.
¥ Q. Aliright. Sothen when you said 70 yards and you k] plowed down lo Hie ground, are you talking aboul
o changed il to 70 feel, the distanca from yous car 4 Febsuary of 2014 or are wa talking about o differem
™ approwimately to this door you're eslimating is about o ime period?
1 70 feal? 3 A, Itwas an accumulation over a time potlod,
A. Yes, | think mayba 70 feol. 12 Q. Ywas a bad winler, right?
Q, You were on your way to work far your stheduted shift a0 A. Coseat,
a thot morning? i Q. Record snow?
i A, Yes, » A, Yes.
1o Q. s this the only snirence thet was ovaitablo and open 15 Q. Sogo ahead.
v for you to use that marning? 17 A, Originefly, ke when tho snow first stested, they
14 A. Yos, e employee entrance. A8 plowed. Everything went up agalnst ihe wall, Then the
i Q. Now, you described | think one of these genllemen were 19 snow would come, but they wouldi't come until, you
asking yout lo eslimate the depth of the hard packed 20 Kknow, 40:00 o'clock in the momin, so alt of the cars
snow thal you descsibed in your doposition. 1 think 2 ond evorything coming In would siarl packing the snow
s you said -- refreshme. 12 down. S0 when they would come 1o plow, Ihey wontd only
kL] A. About six inches. 23 plows whataver was brusiied up, so the rest was - then
=1’ Q. Aboutsixinches, Okay. Bul you also sold that you 2 Ihe next two days, whenever it snowed again, it would
7% had soen or knew that T&J had been on thn premises and 2y snow and cers are coming in and you kept getting these
Page 115 Page 117
i plowed this lol we see in Exnibit 4, correct? 3 ruis packing this stulf down. They never scraped to
* A Yes 2 the botlom, so it Just kept accumulating over time,
3 Q. Soifyouknnw-- 3 Q. S0 you'ro describing a gradual process wver a courso of
3 MR. GABEL: Lel me just objact. 1 hink she 3 the winter?
5 said she didn’t know exaclly when they were fast there, s A. Correct.
5 MR. BARATTA: Right. ) didn't mean to imply & Q. Thank you. Prior lo your incident, are you owore of
1 she did In my question. 1 anyona else slipping and falling in this tot that we
£ BY MR. BARATTA: 8 see here in Exhibll 12
- Q. Just the fact that they had plowed lel's say somelime @ A, Yes,
1o prior o your incident in February of 2014, were you i Q. Who?
i aware of that? 1 A. On February 20, Thursday.
A, Yes. L Q. The day before?
Q. The guys would come in ant ask {or @ drink, maybe get 13 A, Yes.
L] snmelhing to eal? 14 Q. Who?
A Yes. 5 A. Dava, tha owner's brolher-in-law who is & cook.
Q. Andin the fronl of 2014, do you remamber the snowplow 15 Q. Okay.
guys coming in on more than one occasion? it A.  He fell as he was entering the building.
A, No. Q. Do you know if Dave was hurl?
B Q. Duyou have any idea how there covld be six inches deep LE A. He hust bis elbow,
worth of spows irs the 1ot if they had plowed? ‘-‘ Q. Do you know if he sought medical ireatment for that?
A. Okay. Prior W ihe incident? : A. }have no ides.
Thil's 2 bad question. I'm trying 1o figuse out huw to s Q. Did you lalk lo Dava about his slip and 1all?
ask it. B A Yus.
Tho snow Is covering tha Tat? Q. What did Dave soy 1o you? .
A. Yes. - A. He wos pissed. Ha was lrying to open up e door and

RENAISSANCE R
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Page 118

there was s6 much piles of mounds ol snow around the
door, as he stepped on it lo go in the door, he ended
up going down.

Page 120
Q. Are you oware of anyone else who slipped in Ihis ot?

A, Thal Friday, a costomer lell.

Q. Was il in is Tol we seg hera in Exhibit 17

A.  She actually slipped -» Ihey bolh stipped down in this

A Q. Ase you aware of anyone else who sfipped and fellin
k4 this ol prior to your incldent during ihe winter of ] area here,
* 20147 “ Q. You'ra pointing 1o the left of the pholos we see In
1 A. Mot prior. 1 Exhibil 17
# Q, What aboul after your Incident? ¥ A Yes
¢ A. Afier, on the 23rd, Sunday. ks Q. Canyou say that again?
‘e Q. Of Febuary? 1w A Yes.
n A Yes. u Q. No, your answer again. Youwere. We were talklng over
12 Q. Okay. 12 each other. } just want it cloar on the record. Tell
i3 A. Tom Chakani felt in the back parking lot on his way to 1 me about the circumstances of this lady {aliing lo the
" his vehicle, A5 teft of tha phato. .
K] Q. Do you know if Tom was injured? 3 A.  She was walking to her vehlele and she slipped on the
L A. have ho iden because ) didn't work anymore, | didn't 18 pavement and ended up geing into the road.
L see him, 1 Q. And you heard about this from?
W Q. How did you hear about it then? 18 A. Debra Buck,
i A, Debra Buck told me. 10 Q. Any other glip ond falls you'se aware of on the
oo Q. Do you know if Tom -~ did | ask you if you know if Tom 20 propenty during this winter?
n was hut? K A, Acustomer.
n A, Yes, you did, but | have no idea. She said he hurt his T2 Q. Another cuslomer?
“ arm, 23 A. Yes, on that Friday.
2 Q. So brother and hrother-in-law both hurt their amn or b Q. And how did you obtain this information?
i efbow you poinled to? A, Debra Buck,
rage 119 Page 121
1 A, Yes. . ! Q. Tell me whal you understand aboul thal,
H Q. Do you know any of the facls surrounding Tom's fall? b A. That she had fell in Ihe parking lot on her way to hee
3 A. Jus! lhat he slipped on the ice when he was going to 3 car in the actual parking fol.
1 his car, There's more, 4 Q. Are we talking about two cuslomers who fell to the teft
5 Q. There are more people who feli? 5 of ihe photograph?
§ A, The samu waok, ¢ A.  One s lhe server. Maria works there, There was a
1 Q. Go shead. ? customer who fell, also, and it's my understanding thal
5 A, Pm nol sure if It's Tuesday or Wadnesday -- # here was an incident seport on ihat for the cuslomer
= Q. Of lhe next woek? * on lhe Friday.
1w A Yep. 3 Q. Uid you ever discuss with any of the Chakani brothers
Q. Go ahead. b whether or nol it was their obligation to remove snow
t. A, Maria Isaac. 1 of de-ice thae parking kol on Ihese premises?
3 Q. Whois thal? i3 A. He discussed with me.
[ A. Aserver. Sha tell In the parking lot, brulsed up o X Q. He being?
v her knees, black and blue where she went straighl down [ A, Tom.
v on her knees. i Q. Ohay.
i Q. How did you find out about hat? A The way hal the propesty works is it's broke up inlo
A. Debra Buck. square foolage. Each business has theli own square
Q. Did Debra indicate whathes or not this woman soughl . feet. Mr. Sage’s company lakes care of everything in
medical treatment? ‘ the property. They du any repairs. I there's o sewer
A | don' think so, bul she did show Debra the bruises ; problem, they bring in the contractors. I's heit
{

vihere she fell outside and Tom was again lold he needed
sall oul there because Mariv was actually on the

_sidgewalk walking lo her car when she fel, She like

slipped of thu sivewalk into he siceet,

company thal does the snow. the grass, ali of hat. He
pays for all of that -

Q. Mr. Sage or Mr. Sage’s company?

A, Yes. M. Sage’s company.

31 {Pages 118 to 121)
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Page 122

Page 124

! BY MR, STEINER:

} Q, Okoy. Whal else did Mr, Chakani say aboul that?
2 A. They receive, | believe, quarterly billing, maybe N Q. Do you irave any idea of the specific conlents of that
“ six-month billing on whalever their square foolags is 3 agreement?
Rl that they are respunsible for and they pay thal 4 A. My undesstanding is if the hot waler heater goes, if
¥ acgordingly. ° here's a hole in 1he roof, If these's anyihing o do
L Q. And what was the reason thal you were discussing Wis & wilh this specific building, Tom and Jamal Chakant tonk
2 with Mr. Chakani? 1 care of (hat insida the bullding. Anything that was
A. Ho shows ug his business all the lime. He showed us outside of the buiiding, they paid whalever Jim Sage
2 the actual bill and lor that particular one that t had " lold them they owed.
1w seen, the whols parking lot was blacktopped. So ha got 1 Q. Did you over see that agreameni?
n his biliing for that pestion of his square foolage n A. Yes, | sald | seen the bill.
1% which was ths whole around the bullding and in fact the LI Q. Not the bill, the agreement.
LR stora next doos to Grand Dimilre's is also port of our 13 A. No. Its nol my business.
13 square footaga. So he has to pay for that lillle areq, 13 Q. Okay. So when you say thal's your understending, iv's
in also, but we don't hava access lo it 1's rented oul. 15 based on secondhand knoviledge through Tom?
16 MR. BARATTA: t don't have anyihing else. 16 A. ftwas based on the bill that ha recelved In the mai}
17 Thank you. Ex Irom Sage Indusiries or whalever -- Inveslrmonts,
18 RE-EXAMINATION BY MR, STEINER: s Q. Right, that Tom paid?
1 Q. Just a real quick follow-up. When was this discussion o A. Yes, when he received the bill.
20 wilh Torn Chokani regasding the business modet that he 0 Q. Do you know whelher Tom ever Ialked with T&J, any
2 had with Jim Sage? 4 employees?
2 A, 'm sorry. |don't undersiand the queslion. » A, ifhe happened lo be ot lhe cash register whenever they
23 Q. When was your discussion with Tom regarding this an came In, of course. He would take thelr order and, you
a4 businoss model whare cerlaln businesses are responsible M know, social conversation.
25 for a cerlain square foolage? 29 Q. Do you know if he ever talked business with them? if
pPage 123 Page 125
1 A. Al the time. 1 worked there lor 10 yeers. There 1 you don't knn.w, Ihat's fine,
ks really wasn't @ bill that | didn't see or the girls 7 A, 1don't know.
3 dion't see. They were always teft out on Ihe bar area, 3 Q. knowwe b § lolfowiing your piaint to Tom
a Q. Okoy. Bul that's you Jooking at bills. Whenwas thig 4 Ihal you didn't know what Tom did wilh that
a convessation that you had with Tom? 5 informalion, but whol about with regard o any ol these
& K, Whenever he had Ihe blackiop put in, i other Incidents that Jessica Buck relayed io you, do
K Q. When was that? K you know what Tom did with that nfermation? -
¥ A. A couple years beforo I wasnt working there. 4 A. Her name is Debra,
® Q. Soitwas prior lo your fall by a couple years? o Q. Pmsory. Ocbro Buck.
1o A. Yes. " A. 1 just dontwant you lo gat mixad up. thave no idea
i1 Q. s your understanding thal Grand Dimitre's would pay th because | was nol working at that lime.
1% for hese services? v Q. Do you know if Debra Buck reported that o Tom?
13 A. itwas part of thelr lease agreamenl, 1 A.  Youwould have to ssk her. No, | den' know.
i Q. And do you have any idea the contents of thal lease 1 Q. And you corlainly wouldn't know if Sage Investment
1" agreement? 1 Group wiould ever hava notice of any of these incidenls?
1% A, Aslaras 1 undersiand, il was a 20-yeur iease that 14 A.  Absolutely not.
17 hey have. I Q. Okay. Oid you ever go back o Grand Dimilre's, | know
i Q. But do you know e lenms of who may be responsilie for : nol as a wailress. bul 1o go visil the premises
ik what? following your injury?
A. No. Fjusl-- no, nol specilicaliy. A Yes.
2 MR, BARATTA: Was your question does she know Q. How many limes?
vihat the spacific pro-rata allocation is for this A, Every ime | went to Concenira. | would have 10 lako ny

tenant?
MR. STEINER: The terms of the lease

agreement with this tenanl.

do-nol-work slip bock 1o Dimilre’s because | was
doy-to-day. Originally. when | weaton the Salurday
fhe 22nd. they tolg me to come back Wednesday the 25th

32 {Pages 122 to 12Z9)
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Page 126

or whalevar. I'm jusl guessing on the dates. Sol had

10 Lok my inilial report ond give il lo my employer,

110 work uniil Wednesday, then 1'd go back on Wednesday
and they'd say no work untli Salurday and then I'd go
bhack on Saturday. Sol mean | was a day-lo-doy they
said, you Knovs, 50 that's what we vent with,

Q. Was it not until Dr. Kornblum Ihat he recommended
Social Securily Disabilily?

A. Dr. Komblum did nof srecommend --

Q. Was Il irough Goncentra then? I'm sony. i don't
recall.

MR, BARATTA: Whal's your question, who
recommended that she file for Soclat Seeurity
Disabilily?

MR. STEINER: Right,

THE WITNESS: My - I'n trying to think of
his pame. Jason.

BY MR. STEINER:

Q. Jasonwho? Fm sorry.

A, I'm lrying to think. In August when ¢ conlacted
Congcentra and 1 told them § wanted a cecond opinion.
The information that | was receiving from Concentra was
not going along wilh lhe pain. They kept saying
muscular, musculor and P'm ke thls is not muscular.

In August, | was threatened by Workmen's

gaing through 1 believe.

BY MR, STEINER:

Q. Okay. And nong of your prior physicians?

A. | don't believe Concentra had anything to do with il

MR, STEINER: | lhink lhat's ol | have.
Thanks.

RE-EXAMINATION BY MR, GABEL:

Q. Ma'am, on Exhibll 1 that you were talking about, coult)
you put an X and a clrcls in the spot that you fell?

MR. BARATTA: Thal's one ol my two questions.

BY MR. GABEL:

Q. Gould you do that?

A, Yeah. | would have 10 say it wss like -- like tight
here,

Q. Andcircie )|, Okay. Thank you, Good. So you were
walking In the seclangle over to hat spol, correct?

A. Yes.

Q. Okay. We lalked before about T&J's and whether you
Kknew of didn'l know when lhay were lo come out. So you
don’t know what would irigger them to come out, do you?

A. No.

Q. Woe talked aboul you lhought that the show was not
scroped down, You don't know whether of not T&Js
could have scraped down io this asphall, do you,
wilhout guessing?

Page 127

Comp. They told me, "If you go see this other doctor,
your casa could change as far as what we are willing to
pay anymore.” } said, "Do what you got to do becousa |
have to got a second opinion." So al that point is

when | contacted an altorney, Jay Trucks & Assoclates
out of Clare, Michigan, and how 1 gol their nome was |
just went on the computar, that name popped up and
thal's who | talked to.

Aller lalking to my attorney, Jason, ! can't
semember his last narme, but he said, "What's going on?"
1 10ld him. Ho said, "Why have you wailod this long?"
15010, "1 didn’t even know I had 2 28-day” -- 1 could
have wenl 1o anothor doclor 28 doys alter my incident.

1 did not know that. So he was lha one who suggesied |
file.

Q. You also mentionsd thal you started visiting Dr.

Kamblum in August 2014, right?

A Yes.
Q. Was he the ane thal made the recommeadation 1o (he

Sacial Securily Disability thal you were disabled?

MR. BARATTA: You mean was he the physician
who Igslilied?

MR, STEINER: Righl.

THE WITNESS: Ultimatety, his reports is vhal
was iurned over to Social Seeusily that led to 1hat

: 1
!KY"(\IF‘(%H ;{:; NAISSANCE M

Page 129

A. Can you repeal the questian, plgase?
Q. Yas. Youdon't know whether T&J's could have scraped
down to the ground the snow, correct, without guessing?
A. The doy of the incident, no, they would not,
MR. BARATTA: No, do you know whelher or
nol -- lislen lo his gueslion.
THE WITNESS: ! know. II's like -
BY MR. GABEL:
Q. Pm lalking sboul the snow soason of 2013 to 2014 and
in the weeks leading up to your incident, do you know
whether T8J's could have scrapsd down to the giound
wihhout guessing?
They could hovs, yes.
You're nol a snowplow operalor, are you?
No.
You don't know whether the blade would have been able
lo get under Ihe packed snow thot you deseribed, do

or o>

you?
I wouid nol have heen able 1o. no.
W wouldd not have. Okay.
No.
And you don't know whether or not e fact that cars

o»o>

hod driven over the snow would have impeded he blade,
fight. Irom going town to asphalt fevel; correct?
A Gorsrect.

33 (Pages 126 tc 129}
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Page 130

rage 132

1 Q. And even assuming for the sake of discussion that the : the square lootage indicated, pro rata square feel, how
K blade got down to asphalt level, you recognize that much hey owed and what they prepald?
4 every bil of snow cannol ba renoved, cogrect? 3 A, VYes.
4 A, Corecl 4 Q. Oig Mr, Chakani ever indicate thal he prapaid for some
9 Q. Beeause in Michigan there’s always residue of snow, 4 conumon area maintenance on the property?
& correct? " A, Ho.
K A, Corrert. K Q. Butyou've seen letters like this before -
¥ Q. And ovon If therg's residus of snow, il can ‘become ¥ A, VYes.
® packed again and become skippery? You understand that? Q. --wherein Mr. Sege or his company demanded money for
w A. Coroel. 1 p related to malr af he subject
" Q. And youund d the temperature M In it property?
1”2 Michigan, even i the blade gets down to asphalt fevel, i A. Yes.
LR} thore can be a refreeze and a slippery condillon? You 3 MR. BARATTA: | dow't have anylhing else.
L] know that, correet? i MR. STEINER: I think I'm all set.
15 A. Correct. : RE-EXAMINATION BY MR, GABEL:
e Q. And again, 8s it retates to exoelly what they did or ¢ Q. You haven't scen any documentation from T8J's, hava
1 did not do in The winler of 2013-2014, you do not know k) you?
}L vhat T&J's did, correct? i A, No,
1% A. Gorrect, b MR. GABEL: Nothing (urther.
EL) Mit, GABEL: Okay. No further guestions. (¥ha deposition was concludull'al 6:10 p..;
a MR. BARATTA; Mark this, please, Eahthit 2. slgnature of the wilnass was not renuesied by counsel
2 DEPOSITION EXHIBIT 2 lor the reapective paries herelo.)
e WAS MARKED BY THE REPORTER
24 FOR IDENTIFICATION. B
25 RE-EXAMINATION BY MR. BARATTA: 2
page 131 Page 133
1 Q. Wea'va masked Deposilion Exhibit 2. ' going to try i CERTIFICATE OF NOTARY
7 and make it as quick as } can. The letlers that you
3 soid, the correspondence you said you saw from Mr. Sege 3 STATE OF MICHIGAN )
4 10 the Chakani brothers where you described that they o4 }SS
) would owe certain things that wore done on the propeny ! COUNTY OF MACOMB }
L] and 'lhey would owe their shara of It, do you recall 2 1, Gall R. hicLeod, Certified Shorhand Reposter, a
1 that testimony? i Notary Public in and for the above counly and state, do
£ A. Yes, * hereby cerlify that Ive above deposilion was taken before me
* Q. P'm going to show you whal's been marked ns Exhibit 2. " al the lime and place hereinbefore set forthy; (hat the
1o Do you recognize thal? i witnass was by me [irst duly sworn Lo tesilly o the ulh,
2 A. 1do. well -- u and nothing but the truth, that the foregoing questions asked
15 Q. Have you ever seen thal letier, that specific teller 1l and answers made by the witness wera duly recorded by me
13 before? | ' i stenographically and reduced to computer transcriplion; that

A.  Not this specilic Jeller.
Q. Okny. Have you aver seen a letter from Sage Invesimen
Group, LLC similar to Ihat letter?

A. Yes, many of them,
Q. Okay. Thot leller indicates thal lhere are some
charges it looks like from Dealroil Edison, T&J
Landscaping. general mainenance, 8.F. Domzalski it
looks like insurance vnd then taxes.

Correcl,

Do you ses that?

Yes.

And then yau sce there's o Dimitro’s restaurent wilh

o2>0%

this is A true, full Bnd correct transcript of my
stenographic notes $0 taken; and hat i am not selated fo,
nor of counsel lo either parly nor inleresied in Lhe event of

ihis cause.

Gait R. Mcleod. CSR 2411
Notasy Public,
Macomb County. Michigan

Ny Commission eapires: September 23, 2017
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Barch v, Ryd

2016 WL 61539110
Only the Westlaw citation is currently available.

UNPUBLISHED OPINJON. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Jack BARCH, Plaintiff—Appellant,
V.
RYDER TRANSPORTATION SERVICES,
Ryder Integrated Logistics, Inc., and Total
Logistic Control, LLC, Defendants—Appellees.

Docket No. 327914,
!

Oct, 20, 2010.
Van Buren Cireuit Court; LC No. 14-640263-NO.

Before; K.F. KELLY, P.J, and O'CONNELL and
BOONSTRA, 1.

Opinion
PER CURIAM.

*1  PlaintGff, Jack Barch, appeals as of right the
trial courl’s order granting summary disposition 10
defendants, Ryder Transportation Services, Ryder
Integrated Logistics, Inc., and Total Logistic Contrel,
LLC (collectively, Ryder). We alfirm.

1. FACTUAL BACKGROUND

Barch testilied at his deposition that he was employed as
a truck driver. On February 13, 2012, he was scheduled
to deliver ice cream to Ryder's facilities. T was a snowy
day and Barch was aware that the parking ol was covercd
with *[}]ight snow over what | figure was, you know, being
icy underneath.” When Barch» rrived, he parked his truck
and walked across the parking lot to the office to receive
farther instructions aboul where 1o unload it There was
no clear path across the parking lot. Afer walking about

ten yards. he slipped and fell on bis shoulder.

According 1o Barch, he wenl into the office and atompred
{o report the incident. but the office employee woukd not

accept his report. The employee toak Barch's bifl of lading

er Transp, Services, Not Reported in N.W.2d {2016)

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

and assigned him to a Joading dock, where Barch needed
help to untoad his truck beeause lse was unable 1o reach
high enough lo operale the doors. Aller unloading his
ruck, Barch arranged for another driver to complete his
nex\ delivery.

As Barch drove out of the parking lot, he realized that
he had hurt his arm badly, and he stopped the truck.
Barch testified thal he parked the tuck in the middle
of the parking lot, “whee the cars are parked for the
office.” and went in to speak with the office employec.
Apain, the employee would not allow Barch to fill out
an accident report, so he returncd to his truck, called his
employer on his cellular phone, and created an accident
veport for himsell. Barch returned to his employer and
was eventually disgnesed with a torn rotatoy cufl in his
shoulder, which required surgery.

Barch filed a complaint against Ryder, alleging hat
the hazard posed by the icy parking lot was effectively
unavoidable because Ryder required him to park in a
certain area and traverse the parking Jot from his track
1o the office. Ryder moved for summary disposition.
contending that Barch conld have chosen not (o confront
the huzard. The trial courl granted summary disposition
to Ryder, conchuding that the danger was not effectively
unavoidable because Barch could have chosen other
options than traversing the jey parking lot. Tarch now
appeals. '

11. STANDARD OF REVIEW

This Courl reviews de novo the tial court's decision on
% motion for summary disposition. Gorman v. American
Honda Motor Co., Jne.. 302 Mich.App 113, 115 839
NW24 223 (2013). A party is entilled to summary
disposition under MCR 2.116(C)10) if “there is wo
genuine issuc as lo any material fact, and the moving
purty is entitled 1o judgment ... a5 & mtier ol Jaw,” The
wrial court must consider all the documentury evidence mn
the light most favorable (o the nonmoving parly. MCR
LHOGHS). A penuine issue of materiad Fact exists ik
when viewing the record in the light maost favorable to the
nonmaving party. reasonable minds could differ on the
wssue, 11est v Gen. Mojors Corp.. 469 Mich. 177, 18X 665
NW 2 468 12003).
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Barch v. Ryder Transp. Services, Not Reported in

T ANALYSIS

42 Barch contends that the trial court erred when it
determined that there was no gennine issue of material fact
regarding whether the hazard posed by the icy parking lot
was effectively unavoidable beeause Barch bad no choice
but to cross the icy parking lol. We disagree.

A pasty may maintain a negligence action, including a
premises liability action, only if the defendant had a duaty
to conform 10 a particular standard ol conduct, Riddle
v, MecLouth Steel Prods. Corp., 140 Mich. 85. 96; 485
NW2d 676 (1992). A premises owner has a duty Lo protect
invitees—persons whao enter the owner's premises athis or
her express or implied invitation—{rom hidden o Jatent
defects on his or her property. Jd. at 90-91. The open and
obvious doctring provides that the premises owner does
ol have the duty Lo warn tvitees of conditions "where
the dangers are known to the invitee or are so obvious that
the invitee might reasonably be expected to discover them
17" Wiltiens v. Cumiinghan Drug Stores, Ine., 429 Mich,
495, 500; 418 NW2d 331 (1983).

However, a premises owner may be iable even for open
and obvious dangers in some parrow circumstances.
Hoffirer v. Lancive, 492 Mich. 450, 472; 821 NWwW2d 88
(2012). A landawner may be liable if' the open and obvious
danger has special aspects “that ditferentiate the risk
from typical open and obvious risks so as o create an
unreasonable risk of harm[J” Lugo v. Ameritech Corp.,
Ine., 468 Mich. $12, 517: 629 NW2d 384 (2010). Speciat
aspects include hazards that arc “effectively unavoidable™

N.W.2d (2016)

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

or that present “a substantial risk of death or serions
injwryl.)” Nl al 518 To be cffectively unavoidable, ™a
hazard must be unavoidable or inescapable in ¢ffect or

Jor all practical purposes.” Hoffher, 492 Mich. al 468,

~The mere fact that a plainti{l’s employment might involve
facing an open and obvious bazard dous not make
the open and obvious hazard clfectively unavoidable.”
Bullard v. Qakwood Annapolis Hosp.. 308 Mich.App 403,
412; 864 NW2d 591 (2014).

In this case, Barch Failed 1o provide support for his
assertion that he could not have parked his truck i any
other Jocation to avoid the hazard, To the contrary, Barch
testificd at his deposition that, as he was leaving the
facility, he parked his track near where the ears parked for
the office. Barch was nol physically trapped. Additionally,
there was evidence that Barch had a cellular telepbone
in his possession and could have cither calied Ryder to
report the conditions, see Bullard, 308 Mich App at413, or
called the office to make other arrangements to deliver his
bill of lading and receive his delivery bay assignment. We
conclude that the trial convt did not err when it determined
that Barch did not present evidence showing a penuine
issue of material fact reparding whether the icy parking Jot
was effectively unavoidable,

We affirm. As the prevailing party, Ryder may {ax costs.
MCR 7.21%A).

Alt Citations

Not Reported in N.W.2d, 2016 WL 6139110

£nd of Documont

© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Walder v. St. John Evangelist Parish, Not Reported in NJW.2d {2011)

2011 WL 4469529
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Mary A. WALDER, Plaintiff—Appelant,
v,

ST, JOHN THE EVANGELIST PARISH, a/
k/a The Ordinary (Bishop) of the Roman
Catholic Diocese of Lansing in Trust for St.
John the Ev;,\;xgelist, Defendant-aAppellee.

Docket No. 208178,
!

Sept. 27, 2011
Genesee Circuit Cowrt; LC No. 09-091572-NO.

Before: BORRELLO, P.J.. and METER and SHAPIRQO,
1.

Opinion
PER CURTAM.

%1 Plaiotilt appeals as of right the triad court's arder
pranting defendant’s motion lor sunpwary disposition
ander MCR 2.116(C)(10). We Jfivm.

Plaintifl was on her way to help out with a bingo game
when she stipped and fell in defendant's parking lot. She
broke her ankle and required surgery. On appeal, plaintifl
argues that the trial court erred in granting sunimary
disposition o delendant on the basis of the open and
obvions doctrine. Plaintiff argues that there were “special
aspeets” that made the wy condion of the parking lot
effectively unavoidable. Plaintift contends that. in order
(0 reach the alternative rear entrance, she would still have
had 10 cross the iey parking lot fron her handicap parking
sput: the altermative rear-entrance area and alternative
parking o1 were also jce-covered: und she was scheduled
10 work and thus had 1o cross the iee in order to enley the
buitding. Plaintilf asserts thal she raised @ genuine issue
of materinl Tact rewarding whether there was a “special
aspeet” of the open and obvious danger that prechided

sumnuny disposiaon,

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

We review de novo the tial court’s grant of defendant's
motion Tor summary disposition under MCR 2.1 16{C)
(10). Oliver v. Smith, 269 Mich App 560, 563; 715 NW2d
314 (2006). In Quinto v. Cross & Perers Co, 451 Mich, 358,
362363 547 NW2d 314 (1996), the Michigan Supreme
Court expluined the evidentiayy requirements applicable
to MCR 2.H16(CY10):

T presenting a motion for supmmary
disposition, the moving party has
the initin) burden of supporting its
position by affidavits, depositions,
admissions, or other documentary
gvidence. The burden then shifts (o
the opposing party Lo establish thata
genuine issue of disputed fact exists.
Where the burden of proof at trial
on a dispositive issue cests on a
nonmoving party, the nonmoving
parly may not rely on
allegations or denjals in pleadings,
but must go beyond the pleadings to
sel [orth speeific Macts showing thata
penuine issuc of malerial fact exists.
1 the opposing parly fails to present
documentary evidence establishing
the existence of a material factual
dispute, the molion is properly
granted. [Citations omitted.]

mefe

“Tn general, a premises Possessor owes a duty to an invitee
to exercise reasonable care to protect the invitee from
an unreasonable risk of harm caused by a dangerous
condition on the fand.” Lugo v. dmeritech Corp. I,
A6d Mich. §12, 516: 629 NW2d 384 (2001). However, a
jpremises Possessor is not required to prolect an invilee
from open and obvious dangers, uniess there are special
conditions making the danger unreasonable. Jel. al 517.An
opep and obvious danger is one that an average user with
ordinary intelligence woukl have been able to discover
upon casual inspection. Joyee v Ruhin, 249 Mich.App
231, 234; 642 NW2d 360 (2002). This is an objective test.
and the court considers whether a rcasonable person in the
plaintifPs position would have foreseen the danger. Jd. at
238--239.

%3 In this case, plaintill docs not dispute thal the
icy condition ol defendant’s parking lot was an open
and obvious danger. but she contends that speeiil
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Walder v. St. John Evangelist Parish, Not Reported in N.W,2d (2011}

aspects of the condition created an unrcasonable risk
of harm. A premises possessor has a duty to undertake
yeasonable precautions (o prolect invitees if specinl aspeets
of a condition make even an open and obvious risk
unveasonably dangerous. Ligo, 464 Mich, at 517,

The trial cowrt properly granted delendant's motion for
sunmary disposition after determining that there was no
issue o’ matevial fact that plaintifPs claims were barred by
the open and obvious doctrine, This case merely involved
a slippery parking lot in winter. Afthongh plaintilT claims
that she had no choice but 1o cross the slippery parking
Jot to cnter the building, plaintilf presented no cvidence
that the condition and surrounding circumstances gave
rise to a uniquely high likelihood of harm or that it
was an unavoidable risk. Joyee, 249 Mich. App at 242,
PlaintilT could have parked in a dilferent spot and used
a dilferent entrance. Other bingo helpers and participants
parked in the rear parking lot and used the rear entrance.
I addition, Charlene Hamper, the bingo chairperson,
testified that there were spots of ice in the rear area, not
that it was completely ice covered. Also, after plaintifl
lell, she got up and walked into the building, evidently
avoiding any other slippery spots.

Contrary to plaintiff’s assertions, the evidence does not
indicate that the parking lot and the sidewalk area werc
completely covered with fee: as was the situation in
Robertson v. Bhie Water O Co, 268 Wich.App 588, 590;
708 N'W2d 749 (2005). Tn that case, this Court determined
that the plaintifl did not have an alternative. ice-free route
from the gasoline pumps Lo the service station. Jd. at 593--
594. Conscquently, the ice was effectively unavoidable. Jet
The evidence presented in this case docs vol support such
4 conclusion because all of the parking lots, sidewalks,
and entrances were not covered in ice and because, alter
she fell, plaintilt was able 10 safely traverse an alternative
route 1o the entrance. The ial court properly coneluded
thut there was no genuine issue of material Mact regarding
whether there were special aspects of the open and obvious
condition that differcntiated the risk from a typical open

and obvious risk.

AfTirmied.

SHAPIRO. J. (dissenting).
52 | respectfully dissent.

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

On Febroary 27, 2008, plaintifl, Mary Walder, age 74, was
to work as a bingo caller at defendant's church. ' Because
she had health problems for which she was prescribed
a handicap parking tag. plainGIT parked in one of the
parking spots reserved and murked for handicap parking
on the front side of the church. To get from the handicap
parking to the entrance, one must walk across the surface
of the parking fot. There is no dedicated walkway or
sidewnlk by which plaintiff' or any other person could
avoid doing so. PlaintifT testified that she did not see any
ice in the parking lot 4s she exited the car, but that on her
second step, she slipped and feld on black jee, She suffered
a bimallcohar fracturc of her rightankle. Given the severity
of the fracture, surgery was required, and a plate and 10
screws werve internally affixed to her ankle bones'in oxder
to recongtruct the joinl.,

*3 The weather records reveal that on the day before
plaintifPs lall, slightly less than two inches of snow fell.
The snow was plowed sometime that day by a spowplow
company with which defendant contracts. At some point
alter the snowfall, the temperature rose above lreezing.
The following day, the day of plaintiff's [all. there was
no precipitation and the lemperalure remained below
freezing all day. Defendant’s business manager testified
that his custodial staff salts the sidewalks and handicap
parking spots as needed, but will not apply salt to
any portion of the parking lot other than the handicap
parking. even if' they see that it is icy. Defendant concedes
that they do nol have the snowplow company apply any
salt at all.

Plaintifl filed suit ajleging that she slipped on black ice
und that defendant had negligently maintained its parking
Jot by Tailing 10 take any action to climinate or reduce the
presence of the ice despite a period sufficient lo provide
defendant with notice of the condition, Defendant Tied a
motion for summary disposition. The wial court granted
the motion, having found that there was no question
but that the hazard Iell within the “open and obvious™
doctrine, The trial court further found no question ol fact
that there was a reasonably sale alicrnative path available
to plaintiffat the time of her fall. thus obviating plantiffs
claim that, cven il the ice was “open and obvious.” it
was “effectively anavoidable.” as described i Lago v
cmeritech, 464 Mich. 317629 NW2d 384 (2001). Plainult
appeals. not from the trial court’s conclusion that the
appeavance of the ice was within the “open and obvious”

doctrine, but rather from the trial court's conclusion that
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Walder v. St. John Evangelist Parish, Not Reported in N.W.2d (2011)

there was a reasonably safe alternative path availuble to

her,

According to the record, the church had two entrances,
one in the front and one in the back. Each had an
adjacent parking lot. There was ulso 3 side pavking lot,
but no side entrapce. Charlene and Richard Hamper,
husband and wife, were at the church on the day ol the
incident and on the day prior and each testified as to the
conditjons. Charlene Hamper testified that on the day
before plaintiff's injury, they were al the church and she
saw Lhe parking lots on both sides:

We had to go over the day before for something, and
whoever had plowed the lot, T told my husband, 1 said,
1 don't know what they got paid, but il it was 55, they
got overpaid.”™ And he said *This is sad because,” he
snid, “it's going to melt and it's going to be icy.” That's
what happened.

Charlene also testified as to the conditions the next day.
i.c. the day of plaintifPs fall and injury. She agreed that
her “predictions came to fiuition.” She testified that she
and her husband parked in the back lot and that there was
black ice in that parking lot and that it was bad enough
that her husbind got some sall out of his car to spread.
She testified that he did so “because we have a Jot of
elderly people. In fact we've had some fail.” When asked
i there was black ice in the front parking fol on the day
of plaintilf's injury, she testified, *) can swear there was
in the back.... Y was nol i the fronl parking lot. But it
would be my assumption il it's in the back, it's going to be
in Ure front.” * She Lestified that the black ice was worse in
the areas where ears actually park because there are many
windentations™ in the parking spots. She also testilied that
she told “Sleve."3 “you need o get somebody owt there
{with a salt] spreader.”

#4 Richurd Hamper also testified as 1o the conditions of
the parking lot on the evening of plaintis fall. He stated
rived at 5:00 .., the parking

that when hie and his wile ¢
lot “was in bad condition.” He further deseribed the fol
as “very bad. You had to be very careful. And it—il had
been salied on the sidewalk part ol it but the parking Jot
didnt indicate there had been any swt applied to that.” He
confirmed that he spread some salt that he keptin s car
wrunk. Consistent with his wil's deseription, he testified
that “during the night before this bingo ithad froze. and

it was jce. snow and—ait was just—it was just a mess.”

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

The majority concludes that Rubertson v. Blue Waler il
Co, 268 Mich.App 588, 590; 708 NW2d 749 (2003) is
inapplicable because “after she fell, plaintifl was able to
sufely traverse an allernative rovie to the entranee.” T do
not agree. First, there is no evidence that whatever route
plaintiff took into the building after her [ufl was ice-free or
cven relatively so. Rather, there was simply evidence that
she did not fall again. The fact that plaintff was able to
Iraverse over an icy area withoul falling, as, presumably,
did the other bingo helpers and participants, does not
semove this case from the realm of Robertson, Indeed, it is
safe (o assume that the gas station in Robertson had other
patrons that made it into the building without falling that
day. but that did not preclude the ice from being deemed
effectively unavoidable. To be effectively unavoidable, a
hazard is not required to make everyone, or even a high
percentage of those who traverse over it, fall. Rather, it
simply means that everyone must traverse over oF through
it. such that there is no way to avoid the risk of falling.
This is most evident from the example of an effectively
unavoidable hazard from Lugo—only one exit for the
general public where Lhe floor is covered with standing
water. Standing water on a [foor will not cause everyone,
or sven, neeessarily, any of the people lraversing it, to fall,
1t is effectively unavoidable because everyone must risk
slipping and falling in order Lo exit the store.

Eor this simple veasan, the existence of an altesnative path
does not, by ilself, veclify the unavoidability. Rather, the
alternative path must nof include (he risk associated with
the hazard. Thus, if there arc two exils for the general
public to use, bul they are both covered with standing
walcr. the result is the same. Accordingly. the existence
of n back entrance to the church does not change the
unavoidability of the black jce hazard where there was
evidence that black ice was also presenl at that focalion.
The record indicates that it made no difference through
which entrance plaintlf attempted o enter the chwrch;
they all exposed her to the rivk of slipping and falling on
bltck ice.

The majority's assertion that the ice was not effectively
unavoidable is based on its conclusion thal “the evidence
does pot indicate that the parking loCand sidewalk arca
were completely covered with ice.” § disagree wilh both the
majority's conclusion that this was factually demonstrated
and the majority's view that_il'true, it would be controlling

in this case. Richard Hamper was asked 1o describe the
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

parking lot and e stated “it was ice.” Chartene Hamper
testified that there was ice in the back parking lot and.
distinguished it from the sidewalk which had “spols™ of
jce, which is consistent with defendant's policy of salling
the sidewalks onty. PlamtilT testified that “there was &
Tot of snow and ice™ in the parking lot and that the ice
in the parking lot had never been as bad as it was that
night. Even defense counsel referred to “the sheet of ice”
in his deposition questions. Fhe sole evidence on which the
majority telies Tor this Factual conclusion is the testimony
of Charlene Hamper regarding there being “spots™ ol ice.
However, this was a statement that there were “spots on
the sidewallc ™ and testimony had already established that
the sidewalk had been sahed, but the parking lot had not.

*5 More important, 1 disagree with the suggestion
that, in order for ice to be actiopable as an effectively
unavoidable hazard, itmust be continvous and completely
cover the entire surface ol the parking lot. T do not agree
that the duly to make generally icy premises reasonably
saft disappears because invitees might be able to leap from
non-icy area 10 non-icy area through a parking lol. An
obstacle course is not reasonably safe simply because it
is possible to gel throngh il unscathed. And why we as a
state would find it more sensible 10 encourage 74-year—
old women 1o Jeap over icy stretehes of parking lot vather
than encourage commercial premises owners 1o apply salt
to their lots eludes me.

Defendant’s assertion that the existence of a side parking
lot and plaintiff’s failure o provide any  evidence
regarding its condition prechudes the condition from
being cffeetively unavoidable lacks merit. Even asswming
that the unsalted side parking lol was ice [ree—a
there is no side

meteorological miracle to be sure
entrance. Thus, even il plaintif? had parked in the side Jot,
she would still have had to traverse the icy avea around the
[rant entrance. Tn addition, delenduant’s business manager
testified that he would expeet that anyone who parked on
the frant gide of the church would usc the front doors.
Indeed, he testified that it would be “unreasonable” for
someone ta park in the frant of the ehurch and then walk
all the way around to enter through the back doors. Why,
then, is 5t anything other than unreasonable to assert that
a handicapped individual should be foreed 1o utilize a
parking space on a side of the building with s entrance?

As Lo the back entrance. there are no praols thathandieap
parking spaces existed on thar side of the buikhing. In

addition, plaintiff testified that she was unaware that the
back door was unlocked, Indeed, to determine if it was
unlocked, she would have had Lo park in back and fraverse
over the icy aren to cheek the door, Tronically, had plaintlT
done so and Tallen while doing so, defendant would simply
bave reversed the roles of the Tront and back entrances
in its argument and asserted that the ice in 1he pathway
1o the backdoor was open and obvious and that the front
entrance constituted an alternative path.

Defendant's position scems to be thatinvitees must beable
to divine which entrances 1o any particular building are
open and, as amonyg the multiple choices, carclully inspect
euch of them before deciding which entyance to attempt,
and woe be it on the jnvitee who happens 10 sclect an
entrance where, ultimately, the trial court determines that
a less jey entrance existed. To expect plaintilf, a person
who has been prescribed a handicap parking sticker, to
park further away from the entrance and walk a Jonger
distance around the building on the chance that it might
be safer is to stretch the open and obvious doctrine to the
point of farce.

Morcover, there arc many businesses with entrances of
which the general public is unaware. Invitees are not
required to drive aronnd buildings attempting to locate
every single entrance and corvectly assess their relative
safety before embarking across a parking area toward
an entrance. This position is even more absurd when
one considers that plaintilf went to the from door.
Why invitees should ever assume, unless they have been
instructed otherwise, that a side or back entrance will be
better tended than a front/main entrance is dilficult 1o
understand. Invitees ought to be able to at least assume
that all front/main entrances are equal unless there is clear
evidence to theconlrary. n any cvent, the repuctiation of
a defendant's duty to maintain 4 reasonably safe premises
applies only where the hazards ave “appurent on casval
inspection™ by an invites, not where they are discoverahle
by an invitee as a result of a detailed investigation.
Novotey v. Burger King Corp. 198 Mich.App 470, 474;
499 NW2d 379 (1993).

#6  Because plaintilf presented evidence that the icy
condition was ¢iTectively unavoidable, ) would reverse the
trial court’s grant of sunumary disposition and remand tor

trial.
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Walder v, St. Jobn Evangelist Parish, Not Reporled in N.\W.2d {2011)

Al Citations

Not Reported in N.W.2d, 2011 W1, 4469529

Footnotes
4l At this point in the litigation, it is not disputed that plaintiff was an invitee.
2 The deposilion pagss provided only go through page 25, which culs off the phrase "goiny 1o be in the front.” However, the

S 0202/8/L DSIN AQ AAAIIDAY

remainder of the quole is provided within the text of the brief and there is no contention that this was inaccuraiely quoted.

3 itis unclear from the record who "Sleve” is. ] =

4 For example, where It is evidence that one entrance has been plowed and another has not, or where orange construction —_
cones evidence potholes or other hazards around one entrance but not another, or even lhe exisience of a sign advising o

patrons to use a different entrance. E

End of Dogument @ 2017 Thomson Reuters. No claim to originai 1.S. Government Works. z
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Ayman Shkoukandi

March 23, 2017
Page 1 Page ;41
STATE OF MICITIGAN ! TABLE OF CONTENTS :
BNCTHE CIRCUIT COURT FOR THIE COUNTY OF MACOMB T
i WITNESS PAGE t
DONMA LIVINGS. 4 AYMAN SHKOUKANI :
Plainkilt. B :
v Case No. 2016-001319 NE & EXAMINATION BY MR. BARATTA: 6 ,
HON, EDWARD A, SERVITTO L EXAMINATION BY MR, STEINER: 29 *
SAGES INVESTMENT GROUP. LILC. 0 v EXAMINATION BY MR. GABEL: 42 H
Michigan limited lability company. and k] RE-EXAMINATION BY MR, BARATTA; 43
T8 LANDSCAPING & SNOW REMOVAL. INC.. 0 10 i
Miehignn corporation, n EXHIBITS i
Defendants, 1z M
) 13 EXHIBIT PAGE
A (Exhibits attached to transeript)
1%
The Depostion of AYMAN SHKOUKANL 16 DEPOSITION EXHIBIT 23
Taken nt 25800 Nathwésten Highway, Suite 0, 27 (CAM)
Somithiiehd, Michigan. 1 DEPOSITION EXIIBIT 2 37 :
Commencing i 2:05 pa., 12 (Lease Agreement)
Tinsday. Mareh 23, 2007, <0 ;
Teftwe Lisa M. Fis, CSR-3121. 1
%3 :
o
29
Page 2 Page 4
i
1 APPEARANCES 1 Southliclt, Michigan 5 Q
k4 z ‘Thursdny, Morch 23,2007 i
1 CHRISTOPHER R BARATTA, ESQ. 3 2:05 pan. : @)
i BARATTA & BARATTA 4 L 1 i
5 120 Murkel Strect 5 AYMAN SHKOUKAN, : 2
% Mount Clemens, Michigan 48043 6 was thereupon eallect as a witness herein, and after ¢
4 Appesring an beball o the Plaintilit 1 having Tirst been duly sworn to testify to the ath, ; g
# 4 the whole trath and nothing but the truth, was i
¥ STEVENR. GABEL, 125Q. o exmnined and testified as follows: on
ve THE HANOVER LAW GROUP e MR. BARATTA: The record will refleet that ‘ <

b 25800 Norhwestern Highway, Suite 400 i ihis is the deposition of Tony Shkoukani, wken ‘ g

12 Souchiield, Michigan 48975 iz pursunnt 1o Notice, 10 be used for alf purpases : O

vt Appearing on behalf ol the Defendant, T8 Landscaping. T3 consistent with the ivtichigan Court Rules. : O
1 i My mame is Chris Barstty, and J represent D>

it MARK W. STEINER, ESQ. Donna Livings. How are you?

Y SEGAL MCCAMBRIDGE THE WITNESS: Very pood. =
’ 3075 13 Mile Road, Suite 203 i MR, BARATTA: Good. Have you ever had a =
- Novi, Michigan 48337 deposition belare? g

Appearing on behall of the Defendant, Sage's. -5 THE WITNESS: No. [
MR, BARATTA: Okay. A Few ground vules. S

JTAMES MOLLOY, ESQ. When | ask you a question, 'im going 1o ask that you )
SECREST WARDLE give me a verbal response, y<s, 1o, oot sh-huh, wh-ul, N
2600 Troy Conter Drive or nodding or shaking your head, because this Tady w UJ
Froy, Michigan 48007 vour vight, she's wriling everything down - [\
Appeiring on behall ol the Witness. THE WITNESS: Ohay. b
~1
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Ayman Shkoukani
March 23, 2017
Page 5 Page 7 |
‘ MR. BARATTA: - okay? Okay? V. Okay H
THE WITNESS: Sounds good, Yeah, okay. " A. S0 3 used to work electriehun, :
3 MR. BARATTA: That's the fist role. IS Q. InPalestine? s
4 you don't remember something, i you don't know 1 A Polestine, yenh, and Dvork here, o
somcthing, that's an sceeptible answer. v Q. Okay. Weve you ever employed as o clectricion n ihe
& THE WITNESS: Okay. United Staes?
K MR, BARATTA: I'm only interested in what TN Y
% you know ar don’t khow. ll‘ydu wanl (o 1aKe o gucss, & Q. Auy ather edueation, sehooling besides your high
let me know that you're puessing st something, okny? ¢ sehool and your voeational trabiing W be im
w THE WITNESS: Okay. 10 clectriian in Palestine?
i MR, BARATTA: II' you don't understind what 1 AL No.
12 Y asking you, fet me know that you don't untlerstand K] Q. Okay. Areyon cunently employed?
(2] me, B A Yes,
14 THE WITNESS: Okay. 1 Q. Where are you enplayed?
th MR, BARATTA: All right? And il you need L Av Right now Pm employed sith Demtnion Technology Grovp,
1% to take 0 break al any time, we can take a break. Q. Dominion Teahmtogy Croup?
¥ THE WITNESS: Yeah. A Y,
1 MR, BARATTA: 1f there's # question that's B Qo Andwhatis h?
14 pending, though, P going 10 ask you to answer he A, Webultd machines for the Chrysler and GM. Sol work
an question before you go on your break. =0 clectriciom Yor the building the machine.
¥l THE WITNESS: Qkay. “t Q. Are yon an owner of that company?
£ MR. BARATTA: All right. Terrific. 2 A N
23 May 1 eall you Tom? 23 Q. Justam employee?
249 THE WITNESS; Yes. o A. JJust an employee, yeah,
ki MR. BARATTA; Thank you. 2% Q. Awdl how many hows 0 week do you wok there?
Page 6 Page 8
) EXAMINATION 1 A, Well, normal hours, 40 howrs, buf usually ke
BY MR. BARATTA: 2 50 hours pretty nnieh, g
3 ). Whn is yous full nome, please? 3 Q. How long have you been working for this company? O
" A. Aymmn Shkoukanj. a A, Um, wall, ¥ used io work hefore ] boupht the m
o Q. Allvight. And your addiess? s restauran. ;
L4 A 19203 Rose Garden Street, Roseville, Michigan, 48066, & Q. Okay. ¢ g
? Q. Yourdate of birth? L A, Fwork theee Jike aroond yeven years, and when 1 t
i A U367, o Honght the restanrant } quit, nnd 3 just went haek i w
¢ Q. Coming upsoon. & reeently, Hhe Inst yoar, o
10 A. Ubehub, Yenh. 10 Q. Aboul 20167 3 «
o Q. Fiy? 24 A InJanwary 2016, yeah, : Z
i3 A Filly, yeah, 2 Q. Soir ] nderstand some ol the records that Fve !
33 Q. Yau'li be 50 soon? 1 reviewed alveady, just to save 1 Jitte bit of time, \ O
L] Ao Yeah b you bought the restirant, Grand Dimitri's in O
12 Q. Nige. - B approximately 2004, correet? { ;D
L Were you borm in the United States? % A Yos, : ~
X A, No, b Q. Okay. And did you buy that with anyone in particuln :
Q. Bom in Palesiine? 1 A, Meand my brother, Q
A Yoah, Yes e €. Your brother's mme is”? [\)
Q. When did you come bere? A, Bl Shkowkani. o
Ao U, ) think like 1998, '97, something like this. <t Q. You puys ae S0/507 :
Q. Okay. Dithyou gradhrate Trom high school? A, Yes. Well, 1 mean we have like partner, like my other o)
A, Badk home. hrother, like, you kuow, len pereent, Iive peveent, U)
o Q. Okay. Any education or iaining beyond high schanl? : vim fiow, just like shave in the whole Fumily, but me o
A Well, 1 did lilke electeician in iph school. and my brother are the one who worlcin it O
L . : ~I
2 (Pages 5 to 8) ;
=
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i
i
3

Page 9 Page 11
B Q. You guys are actually the operators? 3 Q. Okny. How did you become nware of that incidemt?
* Ao Youh, 4 A. Well, §-- you know, | come i, 1 nsed {o go the
3 . And so from 2004 wnil 2016, approximuately, your » yestaurant everyday at 9:00 o’clock, So when I went :
4 fwil-time job was st the restwrant? 4 there on that day, she told me b Telt in the paridng .
A, Grand Dimsityl's, yes. 5 101, ang, B, § wont home nnd | ehange my clothes. 3
S Q. And what were yowr specidic job duties of the 8 said olary, 1 mean where tid you fell? She snid in the
K Jestirant? Were they maazer in charge of 7 Dack Huilging, So } - she snld i's ke n Jot of
¥ everything, or were you, you knaw, in the kiches, M water right now, it's puddie of water right now over
9 were you in the font of the house? o there. So 1 said okay, let me take a Jook, see what's
1 A, Well, ' in eharge like pretty much everything. 10 gotng an. And Lvent there, it wos Jike »n lot of
11 Jumal, he nsed 10 do Jike nll the paperworle 1] water. ‘The city thiin tine, it was Jike » blocl, itke
13 Q. Okay. 12 the water doesn’t dyahy, So ) Toolt at§l, and'Y snid
1 A. e used to work Bike two days n weelt, and, you know, 13 wwell, it Joules Dikke Jt's got drain Jine not taking ihe
14 like do the papeivark and all the other siulf, e water, So } went hack to the restawrant, I grabbed
133 Q. So you were the gy who was hands-on every dny heing 12 sticks and 1 try to Jike, you know, tried to find (he
18 he manager? 16 hole for the city waler.
37 Ao Yes. LXs Q. So you poked the sticks in the dyain?
13 Q. You oversaw the kitchen? e A, poke the stick ia the deabn, b Jt’s like, you
15 A, Yes. it know, five minutes everything is done.
20 Q. You did the food ondering? R Q. So you actuitly found - there was maybe seme delwis
21 A. Yes, 21 or leaves in thore, or something Jike that that
22 Q. No liquor Beense? 22 clopped the dsain?
23 A. No, 2% A. 1 think it was like the Jenves, and there was a lithe
24 Q. You dirceled s 10 do the wail hedules - 2 - like n Jitnie fee, heepuse it used to Jike gel very
?h A. Yes. 25 cold and Tilte ot nighitime, and like warm weather n
Page 10 Page 12
¥ Q. - or yondid them yourself? 1 the morning. Soit's like, you know, how they shiovel
o A, Woll, sametime Hie we bave a head wiitvess, sometime 2 theice, they put them aginst the wall, YWhen it gots
B we dum't, S0 §F we bad o hend waitress she do it i 3 warm, you know, fhe water started dripping.
1 we dor't, 3 do it Bat we don't chimyge the schednle, 1 Q. Runofl?
5 you Jnow, lile recently, o we make a schadie nid 5 A, Runoff, Anthwhen it freeze st nightGme it's lile,
€ it's good for the whale -~ the whole time, nnjesy, you U you know, 1 Jot of frazen water,
K e, Doty ret e ofl or hudy quit, yon 7 Q. Yes.
® Know -- # A, Sol {hink like the night hefore, 1 menn )" not
ks Q. Okuy. ¢ hundred pereent remumber, but T think it was Jile n
10 A, --we change it re nice warm weniber, so it melt ke 2 Jot of theice,
1 Q. And you would also Tandle any cusiomer complaints or %0 it's 3ike Hling up with water, and the wiater
1 issues that wounld avise? doesn't go nowhere, And | asked Donna, J said don't
L A. Yes. i3 you see ali the water in there? Wiy you parking
' 0. Okuy. P going (0 go 1o 2014 - the 2013-2014 i there? 1 monn the swater was like 2 litthe bit too
" winter. Your dutics were 1hose thut yow just e high. 1twas up to the--
A1 described, they were the siume back then, tao, vight”? 1s Q. Ankle?
v A, Whatis i, o) sorvy? i A, Yealy, very much. So nctunliy when J dvain i1, | mean
iF Q. Ncaping you ware i manager of your restamrant at that 1 soak my foot, Andlif wasn't Bilke cold weather,
iv simne Gime period? conldn't remember it was cold s ether on that day.
& Ao Yes Q. 1)id you notice any snow in the parking ot
(3. Were here to tabk about o Tall Donoa Livings bad on : moming?
e propeity, 23001 Guniot in Fosipoinic. Than falt A, U, snov, na. 3t wasn’t snowing before, like | think
wag February 2181 082014 Arg you aware of that Two diys belgre or three days belore.
4 incident? Q. Not whether it wis - put whether it was spowing ur
AL Yes, siv. precipitating, did you notive iy snow in the pirking
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Page 13 Pac
i Tof thaat mormng it she told you she e1? ! wall,
A, No, like where she Fell it wns water, ? Q. “Fhat wall? :
3 Q. Was there anyplace n the parking Jot where there was 3 A, Yeab, but this avea in here, thig is the drnin ne, i
4 snow oy ict that you observed? k Q. Wheye ihe X is cirefed - 8
& A. Um, 1 conddnt veally rememher, no. E A. Yeah :
@ Q. You remember woley, coneet? & Q. Okay. Is the drain? N
? A Yes. X i A. So all the water, you know, when get the water if the
3 Q. You do not yesembuy i there was snow or ice that § drain is pet diere, like everything is going low. :
9 moming; is it correet? 3 Q. Everything slopes down towanrd the drain®
1 A. 1 remember, like 1 think ke the drain tine, the city 10 A, Yeah, very much, So that's Bl wherg i€ was like e ;
1 Tine, it was Bke coveredd with iee, you knovw, leaf b water, the puddie of waler, .
12 plus iee, Beenuse like, you kuow, when you get the 12 Q. Okay. :
13 swarm wenther the top like start melting and the bottom LE] MR, GABEL: Could you just ask where he put l
14 still Tike Trozen, like, you know, it's going to take 1 his Bnger when he said this is where they pavk? | !
15 awhile to melt, hut It was like -- 1 think it was a 3 just want 1o clarify the record For that. (
15 sheet of iee nnderneatls - wydernenth the water. Se 36 MR. BARATTA: Sure. 1think he put his ;
i when she siepped like frony her e to the water, it ¥ Finger, corrcet me il Pm wrong, he wis pointing H
18 was Bike n litfe jee underneath the water, You A anainst the wall that swe see i the photogriaph there,
1w understomd? s the wall - its the white brick wall that we see ‘
20 Q. Yes, Hdo. 20 towards the top o the photagraph, :
21 How big was the sheet of ice under the 21 MR. GABEL: Yeah, more towad the right
22 water, do you know? 22 side -- |
23 A, Mo, I don't know, but it wasn't Iike thick, heeause 23 MR, STEINER: Yeah. '
24 when 1 grobbed the sticlc i hroke it and it just 24 MR. GABEL: .- of'the photo? i
25 Yike | snid, within two minutes it's all down, 25 MR, BARATTA: Conect, :
Page 14 Page 16
1 Q. Do you have any secollection o whether or not you 1 MR, GABEL; Right 1o - it's the ane toward
observed any snow or ice, other than the iee you 2 the right side of the photo?
3 Quseribed aromd the drain, in the parking fot that 3 MR, BARATTA; Careel.
a maming? 4 MR, GABEL: Thank you.
5 A, Um, ) conldn remembes, no. 5 MR, MOLLOY: Away from the building?
6 ). Okny. What did Donma tell yon abowt her fall? Did & THE WITNESS: Yes.
1 she tel) yon why she fell, or bow she fell, anything 7 BY MR. BARATTA:
3 like thot? ¢ Q. The X circled is whuse - voughly where the drain s 3
B A, Um, not relly. She snid it's stippery where} purly, v hal you just deseribed? )
10 aintd when | nsk her, 1 said 3 mean 5t's Jike Inil of 10 A, Yos,
2 whler, why you park there? Beenuse the fst waitress H Q. And do you reenll, do yon see that rectangle hore in ,
12 when she come in, which is lebhie, T thinlc she tried 12 the photograph? This rectangle -
Ly 1o prrk there, nnd when she smw it way a Jot of water 13 A Yes, N
4 she move her car and she moved hack to the side where i Q. - tha's thawn in? i
15 there's o water, 'Thve Hrst waitress. 1 Ao Yes,
% Q. Did Donna pask in the area ol the parking fot wheee 15 Q. Do you have a memory of where Donas parked her cay
i she was supposed 107 e that day?
1% A. Yeah., Yenlh, A, Um, not readly, beenuse when § come in she actwath -
1% Q. Do you see - I'm going to show you a copy of Tike shen she Telt she gol afl her clothes wel, so she
e Exhibit Uin Miss Livings' deposition. “This went home, change ber cothes and come back, So )
at photogsaph, do yon recognize is aa in this dicin't see Bke Do wet oy anything.
& photograph? Q. And she tinished her xhifl, right”?
i A, Yo, that's pretty much like where - yeah. A, Yes, she worked Tull shift, That's what 3 asked, o
Q. s that where the employe supposed w park? i von need anything? Do von have ta go to the clinic or
A. Yeah, | mean the whole thing, like around the whole B anvihing? She said no, V'om fine, ) dow't e
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rage 17

Page 19

Yike 1o the other side and pork s ligle it away from

Q. Sure. Aside bom talking to Do about the fall, do
you have any memory of talking with anyone else abowt
Donna's fall?

A, Not lke in the spme time, no. } ask the Waress,

you know, swhat's going on, what hap, yen? And, you
) gomy P >

owmside of the praperty; is tit correct?

AL Yex,

Q. Doyon know whe Tde) Snow Removal Serviees is? Doy
know whu that compuny is?

AL Fsee them in e parking (ot bt 3 don®i have any

1 anything, 1
2 Q. Did she work for you Fora fong time? B the waler,
i A Yes. ¥ Q. So when you sily shey, Ihe wailresses, who nre you -
K Q. Abuomt jen yems? # selering w?
) A, Well, 1 mean she was worling for me since we bought 5 A, Welt, theve is, you lmow, her and Debbiv, the ine she :
@ the place, yo she was an empioyee when T houpht the € wsed Lo open, they ene in at 6:08 W'eloels,
i phace. T Q. Yeah :
3 Q. Okay. So from roughly 2004 W 20147 K A. 1 think there's another two waitress, they come in
o A Yeah, ¢ 9:50 w'elnch, Maria and Sandy, they come by avound
10 Q. Was she a good wailress? 1 9:00 o'edaeh,
I A, Yes, i Q. Okay.
12 Q. Goud employee? i AL Who else? The bus wird she nsed tn worly she come i
13 A Yes, 33 at 7:00 o1 8:00 o'clock, and § go theve svound 9:00
14 Q. Are you awarc of any witnesses to Donna's fall? i pretoek, . :
5 A, Um, no, 1 don't think anybody see her fall. 15 Q. Okay. Du you hive & Lease Agreement with Snpe'y? o
1 Q. Did you tak to anybody ¢ls¢ about Donua's fil? 1% A, We never Yike gid any Lense Agreemuent, Like when we
17 A, Um, what do you menn, like -~ 17 Dought the place, the lense was Hke very mich expive
18 Q. Like did you ik 10 Debbie Buck about Doma's Fabi? L andt we never do new fense. We kept saying we need
LM Did you tatk 10 your brather about Do’ Iall? Did 19 ke i new lense, bl we pever it n new lease.
a0 you talk (o Ji Sape? =4 Q. Sov o fease? :
2t A. Not renlly.. Like I say, she make if Jike there's wt A No.
22 nothing going on. She fall, she change her clothes, Q. Was Grand Dimiti's responsibic lo plow the pueking
2 It wasn't lihe -- i wasn’t tike a big deal, you know a3 Yor?
24 what I'm saying? 1twas Jike okny, Tell down with the 24 A No
25 water, Lwent iome and § ehanged my clothes. *n Q. Was Grand Dimiti's responsible ta solt the porking
Page 18 Page 20
1 Q. Do yousemembey if she worked the next day? ' ol?
A. Yes, she dig. = A, No. a
3 Q. Did she work hey whole shilt? 3 Q. Do you know wha's responsibility tha wos? O
4 A, Yeu i A, e, usaally Jhn Sage dn the parking int. ‘ lTl
b Q. Did she work aiter that? & Q. Was there any cesponsibibity on the part of Grand i P—{
& A. No, that's when she said 1 think 1 might go to the - Dimitsi’s o muimain the owside of the premises s é
1 clinic and cheek on my back, ' lar us show maintenance or saling or ice removal, o
® Q. And that was her Just day of work? » mylbing hike that? U
¥ A, Yop,itwas, It was Friday and Satnrday, so she work ] A, N, pothing. o
10 A Friday and Satarday, 10 Q. Okuy. <
B Q. Okay. But getting hack to my question. You dont 1 A 3 usuolly just takie eare of the front door, Just : Z
1 vecall having any conversations with snyone clse ¥ put lile snow -- sall, you knmw, ke the sidowik s
3 hesides Domna about Donts fall; is that coneet? H ). Where the eustomers would come in? O
1 A, U P4 A, Yeah, where the custmper cumes i O
i Q. I mean § know you talked with your atlomey. i Q. Ottser than saliing s the Tront duor, Grind ;]>
36 A Yeah, can you repeat the question agnin? Dimibr?s dich not pesform any maintenance on the t‘!
—
s
[\
(en]
—
~
o)

Inow, lilke they said iUs ke puddie water these and
she park in ihe middie ol it and she sy she felt
Nobody see her if she Tell, bat ali Ihe othey

wailresa, when they see the water they kind of move

work with thesn ¥ oy aticte them or - 1 dou't
have any refatinship with him.
Q. So you never wlked o ibe guy?

Ao NaCreatly. s, 3 don't even have their phene munber.

[43
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Page 21

Faye 23

MR, STEINER: Jugt i keep the record

] Q. You didnt ire T8 o come and pevform snow services
on the propurty? clear, s correet, hose statements thal you dont '
3 A. No. reenil? ‘
4 Q. And obviously, then, you ncver set the leins lor T 3 THE WITNESS: What do you mean? ¥
R s 10 when snow was 10 be removed, or iee or salt on R BY MR, BARATTA: !
6 the propurty, you dicht set any of the terms af the 6 Q. Yom, what he's asking you is just 10 say whether | wans ’
1 contract? 7 corredt in my assumption. So Jet ime ask it agoin just |
4 A. No, 3 didn't have any control of that. § so were clear. Fwint you 1o vespond by saying ',
Q Q. Did you ever pay T&S Snow Removal Clompany lov any 8 coreet oF incorreet, :
10 services they performed on the property i apy time? 8 A Olny. ‘
2] A, Never pay, no. u Q. Other than the one time in Februavy o 2014 when you “
iz Q. Did Jim Sage ever tell you that you - you, meaning iz puticed a problem with the drain in this psticuln
13 Grand Dimiti's, nceded W hire o snow removal 13 pieking lot, you are not sware of any ofticr times thut §
L] contractor on the property? ta this drain had a problem or issue draining water, ;
1A A. No. 1% correet? . t
16 . Dow long dic these drin issues exist in the puvking, L) A, Correct,
A7 Jot that you discussed which weve present i 20147 17 Q. Okay. Are you nware of any other persons that Tell in 'i
19 A. Well, like 1 sy, ns soon as 1 hroke the hole it 18 this parking lot ot any time in 20147 :
I disnppunred. e A No,
20 Q. tunduerstand thot. oo MARKED FOR IDENTIFICATION:
21 A, ‘Pakes like five minnles. - DEPOSTTION EXHIBIT Q.
22 Q. So there was o problem with the drain at east in =2 BY MR. BARATTA:
2 Fehruary of 2014, vight? 1 Q. D going to show you what has been mnvked ag Exhibit
24 A, Yes, - Namber |,
25" MR. §TEINER: 11 object just a5 W the MR, BARATTA: Fve got o capy for you,
Page 22 Page 24
1 characterization of his fegtimony, but -~ h Steve -~ g
2 BY Mll: BARATFA: - MR.GABEL: Yeab.
3 Q. Okay. So did you ever -- strike that, 3 MR. BARATTA: - nnd Mark, : O
4 Do you have any knowledge of any other 1 MR, GABEL: Ljnst want w Jook at the D’l
3 times where that drain didn't drain water as you El date, Yeah, that's fine. —
9 deseribed the one time when you saw it in s MR, BARATTA: Yeah, it's the vight dale, é
7 Cebruary 14th -- 1 MR, GABEL: Thank you, ; U
8 A. Oh, okay. & BY MR BARATTA: H
9 MR. MOLLOY: Wail for him la finish his o Q. SoYom, 'm showing you n copy ol a letter From Sage's 3 .\g
10 question, okay? i Javestnient Group. LLC that's died July i, 2014
11 BY MR.BARATTA: AL Yo | E:
e Q. Are you aware of any other times that that drain i Q. isaddressed to Dimiti's Restsurant. Do you see 5 @)
i3 didn't function or backed up? )’ thut? i O
i A, Mo ] A, Yo, v H D>
35 Q. So only this one tinme? !'-- Q. Do you recall secing this letter? -
14 A Yos. A, What? ~
i Q. Never belore? . Do you reeal] ever seeing his letter belore? S
s A, No. i A, Did 1 see this letter hefore? ~
o Q. Never since? Q. lave you ever seen it before? lc\;
T A. No, not that | remember, no. A, Oh, yes. p—t
~J]
D
(O8]
N

Q. Okay.
NR. STEINGR: And that's when you say na,
that's correet?
THE WITNESS: Na, not that | remember.
Like not reancmber happening.

Q. 1 mean your brother takes care of the bitls and sl
A, Yeah. Oh

Q. You getanea yvar, vight?

th, | et one ke every year.

Ao Yeah.
Q. And deseribe Jor me what it represents o you, Whin

.
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¢ does this letter mean? ' Q. Do you know haw Mr. Sage come up with the Hgures for
* A, Well, Jim Sage charge For all these stult on the bill, i the cost o snow removitl and salting o an amual
i and he divided them by the square footnge for ench 4 basis? :
4 fike tennnt over there, and (hat’s how much 1 supposed + A. No. i
$ to pay Bim, like the dilference in my square fnotage Q. Okity. Do you have an opinion as 1o the quality of
@ tor the cieetrie, the snow emoval, the grass, ¢ services the snow semoval contracioy by Snge hived i
? Q. The taxes? 7 periorm siow remaval services on-this propesty, do you i
@ A, Fhe parking lot, take eare of the purking lot, the Jarve an opinion as to the lype o job that he did?
a tax, and } think the insurance for the Building, B DDid he pesform his job wel? Was it Tacking in any
10 Q. Okay. My andlerstanding fron looking at this fetier is i way? Do you have any opinion on hat? »;
L3 it Dimitii's pre-pays these Common Arca Maintenanee n MR, GABEL: Ave we tatking abowt e time i
12 uxpEnses charges, commenly knwwn as CAM. Are yot 12 " in question? z
13 Samiliar with tat word CAM, C-A-M? 13 MR, BARATTA: Uy, no, this was just a more i
14 A, Ne. i4 peneral guestion, {
to Q. Okny. Well, let’s do it this way. My understanding 15 BY MR BARATTA: )
14 is that Dimiti's pre-pays sone of these mantenince 15 Q. At any time sinee you've accupiec it owned the
i charges that are passed on 1o Yo s a tenanty is thig v restaurant these -
12 correet? 0 A, Olkay. ]
i A, Yes. B Q. -~ di you have ury opinion 45 to how ihis pasticwlar :
20 Q. Do you pay §1,250.00 month to total 15,000 per year 2o Tandseape conbiattar plowed the snow, how he ok cine
as your estimated miintenance expenses? Z of the propeity?
A. No, this bill -- we pay #t onee a yewr. Be giveme a2 A Um, T menn ! think they was doing well, Like §f ] sce §
the hill onee a yonr, e problem, tike 1 don’t remember Tike, you know, we bive |
i O, hknow thiat. P asking you a different question, it 29 a problem with il ’
25 you know the mswer, K indicues 3n this exhibit 25 Q. You dowt yeeall having a problem? ,
|
Page 26 page 28 Z
1 1l Granl Dimitri’s pre-pays the pyaiptenince cxpenses 3 A, No. H
v in the amout of $15,000.00 pey year. - Q. Do you evey - did you ever eall Mr. Sage w0 complain ?;J
3 A. Oh, yes. 3 ahout anything? O
K Q. Soil'ldomy math, i think thit comes out v 4 A YVell, } think like one year 31 was snowing Jike nimnst tT]
B $1.250.00 per month, Would you agree with that? » every week, ytn KOow.
6 A, Yes. 3 Q. Yenh
i Q. Does Grand Dimii in addition to the base rent K A 10w Jike snowing every weekend, § unn remember like ; d
Y hat it pays Sape's, does Grand Dimityi’s also pay 4 at 52 or which year, you fnow, they was plowng it, H
a 1,250 0 month towards mainenanes expenses? ? but sompetimes Hike it's snowing duing the morning o
i A. Yos. L1 Q. Sy that mgain, | didn't understond you, H <
b Q. Okay. Iihe muinicnance cxpenses v less than 1t A, Like it's snowing all day. : g
i $15,000.00 pur year, would My Snge refund you the 1z Q. Yeh, O
(N dilference? . 13 A, Wihen they com in thuy plww it, ke w enr parking in ) O
A. Jt never happen. 4 here, and when they move, you knnw, they conlin't 8 ;]>
Q. 1know. but in theory - e Jike shovel where Is the parked ear, where the car :
A, Fgiress, e parking. il
Q. - and when they go over 15,000, you have 1o come up ¥ Q. Righ. —_
with money 0 pay him ihe dilference, vight? I A, Sometime | ealt Jin and §say ok, there is - sev i g
v A Yes, . v they ean’t come bavk and, you know, vedn the parking 8
Q. Okay. Last uestion on this exhibit For you. No,two tor. That's oty [ike - —
DIOKE GUUSHONS. Q. What would Jim say under these cireimstances? ~
Did you ever reecive an invoice from T&) A, He usually says okay, 1 eall them, N
Landseaping which verilied or stted the charges for Q. Okay. Did e ever police in 2014 whether or nos T, UJ
serviees i T&) chaeged Sagy's? e s senval conractor, whether or not thul N
A, No, never. contattur applicd uny salt 1 the parking Jous? -
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rage 29 Page 31
t A, No, | don't know. ! Q. Cun you il me about how olten? Miybe once » month,
# Q. You don't remember, or you don'l know? 2 onee a week, onee i yeur?
A. 17 hey like salt? | couldn’t vemember, no, 1 don’t '* MR, BARATTA: Y'm going W abject based on H
i remember. 4 speevtation and Fonndation, i
Q. Do you rceall that 2014 was the winter where we Tad 4 THE WETNESS: No, 1 contds’t vemember. :,
4 record snowhlls? £ BY MR, STERNER:
i A Ui i Q). Okay. Did she say where the pain was located in hor f
¥ MR, GABEL: IFyou know. # buck, whether it was Tower back, neek? §
u MIL MOLLOY: 1 you vemember, B MR. BARATTA: Snme objection, 1 don't
a THE WEFNESS: | ean't remembey, no, 10 hink trat this witness testificd that he tiked W0
" MR, BARATTA:L No further questions. " her about her brck. !
2 MR STEINER: Hi, siv, my nume is Mok 12 DY MR, STEINER: :
13 Steiner, | represent Sage nvestment Group. 1 have LX) Q. Do you know?
" jnst & Few questions Jor you. AL A. No, no, t don’t remember,
14 EXAMINATION 18 Q. How did you ome 1o this information? Did Debbie tell j
1% BY MR. STEINER: 16 you about this, or ¢id you just overhear it? N
¥ Q. Did Miss Livings ever miss work Tor any long perios 1 A. After she Toll they start tafking o, she has problem
18 ol tme Tor any reason, that you can vecall? 13 with her baek before, you kiow, but that's the only.
1% MR, MOLLOY: Fvey, in her entire A9 0. And they didn give you anymore details on hat?
20 employment? 24 As No, Just like they snying she wns complainiig, like s
21 BY MR, STEINER: 21 1ot of thnes she complaining about her hack lo the
Ed €. During hev career. 22 wailress, not to me very mucih
3 A, N 23 Q. And, oF cowse, they woukhvt tell you iF sheé weated
EL Q. Did she ever appeay injured befine? 24 for those injiries with any physicians or anything,
kad A, Well, she was comphnining like ahout Jier back a ot of 25 ¥ight?
. Page 30 Page 32 |
¥ time. 1 A, No. i
K Q. Can you reeall how often she would complain tbowt her 2 Q. Do you recall' whal Miss Livings said the condition of g
3 back? 3 wer back was immedinlely following alter the incident? i O
4 MI. BARATTA: At what thime jimme are we 4 A, Can you repent that again? ¢ m
5 walking about? s Q. Okay. $0 yon came in around 9:00 in the moming -- i —
$ MR, STEINER; Well, she only warked for twa 6 A. Yes. H
¥ days niler this accident. g Q. - an the day ol the incident, right? f é
B BY MR, STEINER: 8 A Yoy, H U
@ Q. Solets siy before this incidenl, did she ever i Q. And then you spoke svith Miss Livings, vight? ‘ o
Y comptain abow her back? o Ao Yes. . «
i A, Yeah, sie uscd to consphain to the waitresy, yow know, i Q. Do you recitl} what she said about her back af thut H
IS 1 have n probiem with my back, my back hurts, you t2 time? ( z
13 Kknow. 13 A, Shewas Bne. | nsk i you have anything, she said 1 O
t Q. Did she ever complain to you? 14 no, I'm Iine, § just chanped my cloibes, v O
e A. Uni, not like personal, o, b Q. Okay. ’ :D
€ Q. Doyowknow who she would complain abeut her back to? i Ao And 1'm mud beeause my elothes was wet, you know, ~J
1. A, Well, vou know, like she used to tnlk to the H that's why she was mad. N
B whitres ” Q. Did she ever wll you it she had i back problem o
= Q. Which wailresses? i afler this incident? b
e A, Um, I think Dehbic she might, you know, Jike talk to - A No. (o)
! Debbie, she's like friends with Dehbie. ’ ot Q. Soshe justleft work one duy? : :
Q. Can you el me for how lang she compliined about ber A, No, she work Fritay and she work Saturday.
v back? : Q. And then alter that second day - ,O\
. A, 1 couldn't remember. | menn it wisi'l Hike, von Joiow, o A, Alter the sccond day she said well, | think I'm poing $
everydny compiaining, you knmy. to go check on my baek. That's when she stopped .
’ O
- 3
8 (Pages 29 to 32) d
<
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Page 33 . Page 35“1
i coming v, 1 Jike the wiolc wall, thnt's like where all the
S Q. And ten dich she ever wlk with you about hey back employees park, .
] aflor thot time? 3 MR, BARATTA: So you're pointing 1 the :
" A, Well, 1 menn she come In every onee in awhile, md she 4 right of the outside o' he photograph? :
u snid ok, they do Jilie, you know, physical therapy te k] THE WITNESS: Yeuh. Probably like. you x
§ wy back, ond J think they, um, serew it up, you know, & know, beease fike §said, ) mein that’s where the ‘
7 just miking hasie stulf, pretty much. K waler. So Fmean we just avoid the water. H
8 Q. Okny. Did she ever deseribe how the incidem & MR, BARATTA: You just indieated that’s i
" happened? 3 wheye the water, by the X. with the vivele in it,
1w A Um, I conldn't remember, but 1 thinlk she snid 1 come 10 corvect? .
3] out of my enr, and soon a5 1 step down } sHpped, H THE WITNESS: Yes.
12 Q. Did she ever mention a sheet of'ice, or anything like 1 MR, BARATTA: And you said you wied 10 :
k] that? 13 avaid the waler?
12 A, What is it, ' sorvy? ¥ THE WITNIESS: Yeah, § just avoid it and :
15 Q. Did she ever mention 3 sheet of ice, or anything tike 15 walk it hwouph to the side,
e that? 6 MR, MOLLOY: That's from Exhibit | of ‘
a7 A. Sheet of ice, what's that? 17 Carampgne's dep it snys -
1 Q. Like the entire bock pasking lot covered in fee. Did 16 MR, BARATTA: Cartomagno. ’
i she ever telf you that? 1 MR. MOLLOY: --and Livings. Cavanmagno.
n A, Um, 1 conltn’t remember, RS MIR. BARATTA: Coranwigno, and also Exhibi b )7
2 0. Did she ever tell you that the entire buck parking lot ] of Livings. :
an wag envered in packesd snow, or snything like that? N BY MR, STEINER: i
23 A, breally conddn’t remember. @3 Q. Was there ice, that you vecall, where you parkedt?
2% Q. Do you know approximately what time she fell? 2 A, No, *
2 A, Well, she start working at 6:00 o'clock, so probubly 5 Q. Was there snow ins the purking lot where you parked, in
!
Page 34 page 36 i
) that's (e time. 1 the area where you patked? )
1 MR-MOLLOY: Don't guess, just answer wint 2 A. [ couldn't remember, g
* you know. 3 Q. Do you reealt the pasking fot being slippery while you O
4 THE WITNESS: 6:00 o'ctock. Rl walked into the restanant? t
5 BY MR. STRINER: S A, Um, when Twalle - like J couldn’t remember reatly. ot
€ Q. Okay. You, ofcourse, menlioncd that a drain cover 6 Q. Okay. Did you watk in through ibe bick door? <
1 that hal the ce on it. Was there anywhere else in 1 A Yes, uy|
& the parking 1ot that bad ice - 3 Q. Do you recalt huving any trouble walking 1o the back U
9 ' MR BARATTA: Ohjection, foundation, ° door? o
10 speeulation. e MR. BARATTA: Asked and answered, <
TV BY MR, STEINER: i THE WITNESS: No. Z
i €. -~ that you can recall? i BY MR, STEINER:
n A, Fden'tremember, 3 Q. Were there any parking spots available by the time you O
16 MR, BARATTA: Asked and answered. ] gol these at 9:00 wan, hat wouldn't Iyave heen near O
i BY MR STEINER: ¥ it drain whers there's water? :(>
Vi Q. Pmsony? i MR, BARATTA: Object b Toundation, t]
vi A, 1 ean't remember, t : There is Hke i - yenh, —t
3 0, Where did you park on the day of the incident? there's a lot of pavking spot. g
ir A U, vou know, § don't remember exitedy, but T ibink we BY MR, STEINER: N
park ike 331 the way 1o the front where ie's fike Q. I thig Bigation there's heen a Lease Agreement. wn. S
thuere's 1o water, ' than some have sid, namely Jim Sage has soid governs -
€. Were you siilh in the bick parking lor? your relationship hetween your business and Sage N
A Yes Investment Growp. N
©. Are you able 1o show on thal phote where you pasked? ‘ MR, STEINER: And et s just nsd, this i S
A Mipht be dike a Jirte it further in heve. Beeanse Jishibis 2. s

9 (Pages 33 to 36)
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MR MOLIOY: Same. Yo can answer, i you

can,

THE Yeah, is expired. You
Koo, it expired when we bought the plice, butwe

never gl o pew Feose Agrecment

A N,

). Have you ever considered salling the parking fol i
yow've cver seen il slippery?

A No.

Q. On the date of M

s L dvings' Ball did you notily
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page 37 Page 39
! MARKED FOR IDENTIFICATION: 1 BY MR, STEING
- DEPOSITION EXHIBIT 2. Q. Okay. How ofien docs Jim Sage visit the Grand
4 BY MR. STEINER: 3 Dimityi's lovation”
1 Q. Have you ever seen that document before? 1 A. Not oo often.
b A, Yes. 5 Q. Ave you able 10 sity hovr frequently he coms here?
il Q. Have you ever referred 1 thit docunrnt belore wilh 6 A, Um, I mean 1 usually like take the vent fo his place,
1 Jim Suge? 1 50 maybe 1ike -+ 1 not remember, hut sometines J see
8 A, Wall, it's the ofd Lease. M's lile expire -~ 3 Him like onee a month,
9 Q. Right. 4 Q. Okay.
1o A, —in 2004, 1o A, But usually ke | give him Bic vent at bis phace, so
iR} Q. Right. But have you ever referred to that document n lie dlnesn't come in to pick up the rent from me,
A with Jim Suge? 12 Q. Okay: Do yon recall ever secing he St of Grind N
13 MR, BARATTA: Objeet to the fom. 13 Dimiud's on the doy of the incident, as in the o i
14 MR. MOLLOY: Objeet to the form. 11 parking tot?
15 THE WITNESS: What do you mein? 38 A, Did 1 see the Ivont parking lot?
1% BY MR, STEINER: 16 Q. Right, :
17 Q. Have you ever spoken with Jim Sage about that A A, Yes,
18 dacument? 18 Q. Do you recall any ice or soow in the ot parking f
1 A N 12 Tor? N
2 Q. Never? 0 A, No. ‘
2 A. No, ” Q. Now, its my nndersanding that there's lso side -
it Q. Whese have you seen i€? z2 parking Jot. Didh you ever see the side parking loton ‘
R A, We try to Jike make - we try to teld him we bave to 23 the day of Ihe incident?
24 make  Jease, and we never did venew the jense. a4 A. Side parking lot, what do you mean? ‘
25 Q. Did that lease cver govem the relationship that you %5 Q. s thoye o parking lot not in the ront, mat i the i
¢
page 38 Page 40
i had with Mr. Sage? 1 back, but 1o the side? i Q
s MR BARATTA: Asked und answered. 2 MR, MOLLOY: Do you mndesstimd his ¥
k) TR WEPNESS: “Fhis Lensc, no. ] question? O
L] BY MR. STEINER: 1 THE WITNESS: No. ¥ [TJ
5 Q. it you ever huve & wiitten lease with Mr. Sope? s BY Mit. STEINER: ' =
¢ A No. @ Q. Okny. So there's only tyo parking lots 1o Grand é
U Q. When did yon Hist ook at that dacomens? 1 Dismitri’s; is that right?
' A, Just when we sipnest the paper with Jim Sage, you know, Rl A Two parking jots, Cj
v the paper, You knaw, when we biught (he phee. ¢ Q. s there a (ront parking lot ind i back parking n? lon
110 Q. Okay. Back in 20047 i A. Yeah, all the aren like the hack of the restourant. k<:
t A 2004, N Q. Uhbuh, : E:
1 Q. And that's the Jast time you saw that document? 2 A. Phe Iront of the restnurnal, by the Gratiof -- by the O
Vi A, Yes, this one expire and we never repewed it. L Gratiot, in the front of the restaurant. N O
1L €. When yon sy reaewy it, it akes i sownd liks Ut 4 Q. Okny. Have you ever salted mound the premises other :D
2% Tese was eifeckive it some poind, but is it -+ is it 1 s just in (he from doonvay?
1] your undesstanding shit anee you ook over ihe e A, Just the sideswntk, just the sidewadleand the front Q‘
i Dusiness that that eaxe was not effective? i dony. : P
MR, BARATTA: Objecton, it calls fora < Q. Andwhene is the sidewalk? i SE
re jopul comclusion. 1 think it's all been asked and A JUsin the romt, the front of the restourant. o
a0 ansivered. Go aheudl. Q. Have you ever salted the parking loy hefore”? 8
~J
N

[43

Carrol!

10 (Pages 37 Lo 40)
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Page 41 Page 43
4 anyone? i form. Hie's already testified he doesn’trecall
“ A, Not on the same date, heeanse like 1snich, when she " whether there wag any snow or ice on the pavking Jot
4 said theve is nothing going on, so 1 fignred there's on that day,
* no reason (o male, you know, a big deal. i Y MR, GABEL: :
El Q. Can you tell me the Tast time you spoke with Miss 3 Q. Ybujusl el me what you saw then, 3
b Livinps? ¢ A. 1t way tike a ot of water. :
7 A, The last time?  Um, maybe Jike a yenr and-a-hall, i Q. Waler? \
¥ year, something Jike this. Ll A Yeah, -
¢ Q. St you have no idea what her present condition, e Q. Okay. Andhyou saw some jee and debris, Jeaves T think :
0 meaning ber physical condition would be, right? 10 jsihe word you used, avound that drain, correct?
B A, No. 1 A. Around the drabn.
12 Q. If'you suw 2 dangeyous condition an Grand Dimii's 12 Q. Is that all you recall, basically? §
13 prepises, you would have done, wm, what you peeded (o 13 A. That's ald 1 remember, ,
if do 1o remedy that condition, right? 14 MR, GABEL: Okay. Nothing elge, Thank
15 MR, BARATTA: Object to the form, 15 you, H
35 MR, MOLLOY: Secoml. iv MR, MOLLOY: 1 dow'l hiive imy questions. i
1 TS WITNESS: Well, if'its Tike not my v MR, BARATTA: 1 just have one or two, :
v responsibility | eall Jim Sage. [ EXAMINATION ;
1a BY MR. STEINER: e BY MR, BARATTA; "
B Q. Butin o case, wy, fike this February 215t fal), you i Q. Did Miss Livings ever complain of Teg pain before this
E28 did take certain steps to clear e deain, vight? ot neident?
2 A, Yes o A, Not that 1 vemaember, no. ’
23 Q. So there were some situations where you recognized ER) Q. Did Miss Livings, i any time that she worked for you, |
24 that, um, you needed o maintain ceriain aveas of the o did she typically miss ber shifls, not show up or miss i
25 pavking Jot? 2 her work shills? t
¢
!
Page 42 Page 44 |}
] MR, MOLLOY: Object 10 lorm, foundation, 1 A. No. :
x MR. BARATTA: 'im going lo abject to the ¥ Q. As part of her jub as being ¢ wailress at yow i
3 charnclesization o the question. ] restpan, way she required (o ety plies over fo ;
4 THE WITNESS: You kaow, usually | don’t do g the wbles? i
3 anything with the parking lot, butil'l sec something 5 A, Carry ke - ‘
@ hondy, and instend of bother Jim Snge | just take care 6 Q. Plates of food. i
1 ol it. § mean just a litde snadl stuf(. ? A. Yos, H
& MR. STEINER: Okay. | think that's all ] o Q. Did you observe her daing that”?
¢ have at this time. s A, What do you mean? :
10 EXAMINATION iy Q. Did you watch her delivering food 1 the mbles? Did
" DY MR. GABEL: H you nbserve ey -
1 Q. Sir, on the date - L A Yes. 5
1 MR. GABEL: My name is Steve Gabel, 1 ¥ Q. -- look at her performing her dutics ns o waitiess? i
146 recommend T&J's, the contractor tal caied for the te A Yes, ‘
'-’- outside parking lot. ’ e Q. Formany yems, righi? :
th THE WITNESS: Yeah. i A, Yep.
BY MR GABEL: . ' Q. Did she ever appenr 1o you 1o have any dilficulty in
Q. On the dine of the incident that Miss performing her dutics as 9 waitress?
2-21- 14, do you have any criticisms of T&J? A, No.
A, No. MR, BARATTA: Thunk you. All sen
Q. Okay. And as T understand on that day. you didn't see MR, GABEL: Nothing clse.
snow six inches or so packed down and all across that MR, MOLLOY: Al set.
back pavking lot. did you? MR, GABEL: Thmk you, sir,
i A U MR, BARATTA: Thanks. Tom.
f~ MR, BARATTA: I'm going 1o object to the THE WITNESS: You'ne weleome,

11 (Pages 41 to 44)
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| # i *

2 (The deposition was concluded al 2:49 pan.)

3

1 :

5 t]

[ ;

2 :

§ :

& ;
10 a
11 :
13 ;
14
15 :
L6 H
11 :
18 ;
19 i
20 i
21 *
22 i
23 i
24 ’
25

Page 46

1 CERTWICATE

2 STATE OF MICHIGAN

3 COUNTY OF MACOMB

1

s 1, LISA M. FIX, C.S.R. 312}, a Notary

& Pablic in and for the abave county and state, do

7 hercby cortily thut the deposition was taken belore me :

a on the date hercinbelore staled, that the wilness was i

@ by me first duly sworn to kestify to the trath; that
1o this is & trae, Full and complete wanseript of my ;
1 stenographic notes so wke; snd that | am not related, i
iz nor 8 caunse) 1o either parly, nor interesied in the :
L event of this cause,
L
i
s

LISA M. FIX, CSR- 3121
Notary Public, Mavomb Coumty
My Commission Expires: 4-9-2019

Carroll Court
586-468-2411
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LEASE

TS LEASE is made and entered into on ihis st day of Scptmlbcr.ﬁ‘e‘g{:\. belween
THE BFFIS BOUKIS LIVING TRUST UAD 9127196, by and through Hs Tiustee, EFFIL
BOUKIS (the "Bifie Trust™) and the ANTHIONY BOUKIS JIVING TRUST UAD 9/27/96, by
and through ity Trustees, Eifie Boukis, Gregury Boukis and John Athans (the "Anthony
Trus™ (eollectively heveinafter refecrcd o s the “Jandlord"), and QRAND RIVERIA
RESTAURANT, INC., a Michigan cosportion {(“Tenant™), on the following terms and
conditions:

1. Premisss to be Lesed, Lundlord does hareby Jet unto Tenant, and Tenant doey -

hareby hire nnd take frony Landlord, the parcel of land desertbed on Exhibit A; with building and
uppuricnances, comnonly known s 25001 Ciratiot, Rustpolnte, Michignn (the “Tremises™),
Tenant hag inspected the Premises, mivd ngrees to pecept tha same in ils present “as s condition,

2. Lease Toxiy. The lerm of this Lease (the “Term™) shall commence on September

1, 1999, and shall terminate un August 31, 2004, unless sooner terminated as herelnnfer set
forth.

3. Onsfon.te Renewy, Provided that the Tenant shatl not be In defuult herctnder, tho
Tenant shall have the option to tenew thiy Leasc for four (4) conssoutive five (5) year teriis
("Rencwal Terma™) upon the same teyms and conditivns, with the Base Rent adjusunent as
pravided in Paragraph 5. Each of said options shall be exercised by e Tenant giving notice by
certfied mail, return recoipt requested, at east ninety (90) days before the expinution of the then-
existing (et The toitlure of Tennnt to exercise any oplion 1o renew shall extinguish aif
subsequent options w renciv,

4. Yse of Premiscy, Tenant shull use the Premises only for he operation of
pestayrint or any other use which Landlord npproves in writing.  Teaaz shall not usc the
Fromises, o peemil (he Premises 1o be used, for the doing of say act or thing that constituies o
violnilon of any lavs, order, ordinance, or regulation of any government authority or it moay be
dangerous 1o 1ifc oy litb; sor shall Tenant In any muaner deface or injwre the Premises, vr parmit
any objsctionable noise or wder or auy hazagdous matesia) or contaminant {0 be cmitied of
spitled, or permit anything 0 be dene bn the Tremises tending lo create n hendth baend o1
nuisance of 1o dlstarl othvra or to injure the reputation o' the Premives.

Tenars shall, al Ns expense, promptly place, keep and occupy the Premives i
compliance with (a) all laws, grdinances, orders or regulaticas affecting the Premiscs, s use,
its cocupaney of any alleraticns Tenant has made to the Prewiscs; and (b) the reconumendations
of any inswrance company, inspection bursau oe similn agency.

3. Bage Beptnud Late Chargys.
(3} Ouring the Tean, Tenawt heveby agrees te piy 10 Landlotd as anpust sep tas

the Prentises the wam of Two Homdied Stxteen Thousand and G100 Unllars (5216,000%, 1y
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eqgual sonibly instaliments of 77 res Trmeand Six Hungred and COGO Dailary 75.60G0) eacly /707

“Fing (4) yoar tarmm. Such miahly Ingtahiments shall ¥ paid in advancs on tse Thal 117 day o

cach saonth durlpg the Term  IF rent is gt soeeived altr suvim (7Y s sl the dus dade 2 ten
pereent (10%) charge of the monthly rentat tue wilt be added to that moath, sueh chacge will
ne deemed as pdditicos! reer. T case uf a relumed ehesls 01 nop-sulficient check 4 fee of One
Hundred and 007100 Dis.itary L51QL0 -~ he chorged, and deamed ag additional rent.

» 1f the. ‘Fenunt proporly exsietses the Opton o Renew as peovidad in Parsgiaph
3, the Baso Ront for Year Six (6) shll b2 adjusted for changes in the Consumer Prics Jades.

for Yoar Ono (1) through Year Fiwe (3) of this Lea,s, Therzafier, and teoughaut ait Options
exercised, the Base Rent shail be adjusted annually tor changes within the Consumer Prica -

Index.

(v) . Tor purposss of Paragraph S(h), thz “Cansumer Prics Iidex” shall be dofined as
1he Consumer Price Index (CP1-U) of the Pureay of Lavor Stuilics, Linled Slates Departmint
of Labot (1982-84=300), Al ticits Jidey for ALl Urhan Consumers ~ Datroil, Michigan of
any ceplacomiand (hessfor. I the Consume: pPrlce [ndex shall ccsse lo bs published, 2
reasanoble substitote index shall replace It for purposcs of this Leuso. Poliowing ¢ach such
adjustment, the term. “Base Reut,” as used in the Louse. shaill mean Bese Rent os.most reckntly
adjusted: provided, however, Haso Rent, a8 rdjuistext, shull not de reduced

(f at the beginning of any Leage Yeor adj,tnd 8w Kent shall ool have been calculated,
Tenant shall continue paying thy Baw Rent previously in effect on 4 timely basis.  Upon
notification by Landlord of the adjusted Bage Rent, Tona! shall inedinely pay Landlord the
diflerance between Base Rent puid ad that which would have been due had adjusted Base Rom
been calculated and shal thersafiec continue paying monthly instaiments of adjusied Dasc

Rent.

) The Nase Renl provides: for in thiz Section sfi!! be an absolitely net retura to
Landlord for the Term, (t2: fron say fostes, expeased vt sharges with respeet to the Praoises,
inciudlng malntenuncs, cepairs, $nsurance, 1axes, essessmonts or othas whavg s impeied upno
ar related to the Promises or with Yespect 1o any cysemiensy ur tight. appuriebant therelo,
except as otherwise expressly provided heiei
dditbsad K Al sums iy adeilion <2 Bass fent shai Ly reimbursement ie
; ox of cymumon aren Malilens

Y UL ralatad - b

5o
AN . .
wsiessments v rebay

Age

Lalinnygted -

i :
Additionnl
accounting oi : NSRRI 2
of the in. - Batimated AdLiinpal Rend i
o e tmmesiately procediny years potusi Add)
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any Additionad Ronf deliciency, which shall b paid withls 30 days of reecipt of wrilten notice of
an accounting of Tenant's share of expenscs of cach ycur. ’

7. Llens, The Fenant shall keop the Prewmises free from uny lens arlsing vut of any
work performed thereon, waterinls (urnished Vhersto oc obligations incurred by the Tenant. Th
“enant shall Indemnify, defend and hold Landiod harmless against all Hability, loss, damage,
costs and all other expenses arising oul of claimy of lien for work porformed or mntednls

furaished to or for the benefit of the Tenant.

8. Repanirs and Mainten gt

(3) . The Tenant shall keep nnd maintain the Premises, including, but not

fimited to, all nonsirucivral, Jotector and exterioe portions of the bulldiogs and lmproveroenis

1ocated upon the Prewmlbses, In good and sanitary order, condition and ropalr, and wilf dellver
the samie to the Landlord ut the expiration of the Ferm fu as gond 7 condition ag when
revelved, ¢Xoept for reasonable use and vrear theveof. Landlord shall be responsible for all

structural and roof repaics and aintenance,

) The Tenant shall aliv, at lts own cost and expense, put, keep, xoplace
and maintain in thorongh repair and in good, clean, safc and substaniial order mnd condidon,
and free from dlrt, snow, ice, rutbish and othier abstructions or encumibrances, and (o the
sadsfaction of the Landlord. the deivewnys, sidewalks, parking: aveas, yards, plantings,
pavement, cir stops, guttors and eushs in front of and adjacent the restaurant and, generally,

the property comprising the Premlses.

() Notwithstanding the obligation of the Tenant hepeunder to fully care for
he Presnises, the Laodlord may enter upon die Peenyises awh make sueh ropairs or altevitions
ns mpy I its opinjon be neceagery or appropriate fux the safety, preservation ov maintehance
thereol; provided, however, that, Cxeept in the case of emergency, e Landlopd shall give the
Tenan( ten (10) days natice hefove taking any such action. 1f the Tenant shall for ten (10) days
% ropairs, the Landlord or Ity agonts may chier upon the Proinlees
for the putpose of deirg wn, anl ali the cosiy and expenses consequent thereon, with iterest
-diereon at the rate of seyen percent (7%) per annum, shall be repaid by the Tamant 13 U
Lindlord as Additional Kebt due immediately upon recelpt of a stutement therefac. The
receipted payment by the Landiovd (ot Ihe making ot such repales, glierations ot impsovengnts
shall be prices e evidence of the reasonableness of sueh charges therefor and i e
have been paid by the Landlord,  Metwithstanding the right ol the Landlord o enter upon e

Ladioged s not under any obligalion (o make any repans,

Premises 1o wake vopairs, The
allerations. or inmprovements of any Kindd whatanever, stauchiral os noostructural, Vrinary oF

extraordinacy, whoiher seeie of apfecasan.

fall or megledt (o mak

3 o iz Phe Yenant may nol alter or add to e Premises
s Londiord's prior writlen sonsent, which vonsent shatl not be unscasonably Wil
shall have ne ctligatian to make any alleration or addifion to the Premises dusing

ey uring the

V.
vitthow 1
The Tand,
the Cermy AdY righi) tide

¢z any allerations and additions o the Pre

Wd L0
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

cerm, eacepd far Lrade Bitures and pmovable equipmsnt, shall oe
sl $hodi b deomsd to he 8 pact of e Promisgs, and shidl conin o, and
Promises upon W termination of this Lease, without vost ar expense W the i

A

10, Pilitice Davieg the Tenn, the Fonant shadl pay for alf pas, heat, aini. pawer,
waisr, sewer, telephone or other communieation seevice, fanitorin) seevices, waedage dicongel and
21} ot <% wiilities and eerdcrs sapphicd to the Tenant upon (e Promfges: The Landlerd shull not
Ge tiable o ks et O damoges o othurwlse for sny il oc interription of mny sueh

servive furnished Lo the Premises,

(L Resloration,

(s) i ihe Premises iS damaged or destroyed, in whele or in pagt, the Tedant shalt
repair, restore, ceplace or rebulld the Premlses, of the pari (et so”drraaged. as nearly ws
possibiz lo the value, condition and character of the Pramises inmmediael; pedor to the
occurrence of such damage or destruction. The Tenunt shall be entided o au abatsment of v

during the condtruction perivd.

Q)] Al invumance procexds payable as 2 resuit of any damage 10 of destnxetion of the
Prooaises shall Lo patd to the Lapdlong or any mongaijee designated vy i Lapdlord and b
disbuzscd as reconstruciion work progrosses, 1F the Insuranee provoeds are tasufficiial ta ya,
f:5¢ oll restoration work, then the-‘Tenant-shall pay any adglional nutounts necessary o restoss
g Liesvises, prior o disbursement of the Msurngd proceeds. Upen completon of the
restoration, and payment for all rostoration work, alt remaining insuranca procecds shall be

seurined Gy this Landlord of Aty worlgages designated by the Landlored.

&) Matwiihstandiop e foregoing provisions of {his Section, 1f the dansige 8 W
destruction uf the Pretnises cannol be repaired within onc nundici teumy (120) days of b

1] t . " ] .- ’ i 7
Jumage. c‘n&w.r l’zu Lam“ons or the ‘Dcnanl aay luzmma{c ihss !;:;m'. ‘)y aivmg ton {m diyd
prioe writen notice to e other party within thivty (30) days after e demage OF duzgieuction
peenrs. 3 the Jease §s werminated purauant to this Tasagraph, ) nsucanee procced: pag st

a vesudt of the damags of destrucilon shali by retained bY e Langlord  » any morgage?

dusignated by the 1 andtosd.

Asmnatien. If o}l ov ooy substantial part of tiw ¥

2. Lu
2 o cunveys

condemted by ® yoveounentel authority, or sF
governaiental anthority under a thrent of suct takin
the. Landlard asd the Tegant with 1ol i 32 &
i his Paiagraph T2 10 twenty-live peremint (25%5) of v
Laitding sabed wpon the Foo vy s Y .

4 unssinable for 4.
“sach taking, condeni
niy-five poreoit {(25%5) of the gr
takee, conctegned or conveyed, and [

R PG
arow of B

- ¥y

jses d8

s g

th

LT N A N i
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

rent payable by the Tenant shali be reduced For the remabndur of the Tesn in e same prejesation
whigh e nuiber of squmee et of pross floor arcn within the buildings brented upon e
Prentises follosing such toking, cundemnution gt copveynnes bears 10 the aunbes sl syuure e
of grovs (oor arca vAthin the hulldings lacated upon toe Promises prior o sl taking,
condemnation e canveyance. Ty the sxient 2 e dward oty Lo b Lkl g oy whwiebln i e
Landiord, the Laadlord sigd. & i.2 owa cost and expeose, make all noeessary repairs or
alierations 1o the Premisus 20 a8 30 vonstitute the pection o the Iramiises o0d takn s o compiele
wnit, and ths Fenant shali have oo oblipntion te nwke wny such repaica ot miendions, The
Tandiord shall be entitled Lo the entine awsad miads Toe any taking, condewnation ur conveyanee,
oxcept that the Tenaot shall net b prechidsd from pursiing any efaluy desctly wgainst -the
condernlng authurity fur e bgs, .

13, Assleamentznd Sublettian. Yenint may ot Assiys, tranaier or ssit e Loasg oy
subled all or any part of the Premises ol any i dvring the Tuau of this Apreement or translbs,
sell or assign any shares of stoek withip the catporation wAthout tw pifae weitien sonsant of (b
¥ andlord, which congent may aot be unrcusonnbly wiiheld. The sale, issuance; ar (zansfer of
atty voling capital stock of the Tenant whivh wwsults i 2 chung: in tho voting control ofF the
Tenant shall be deemed o be on assignment ol this Luare which requires the Landdord’s prior
written consent. Sale or purchise of eapital stock w or from employees or jssuance of stock

dividends or sphits shalf not require approval of tic Landiord,

14.  RPefyult. 3 defaott is made by the Tenant in the puyient of vont, deslaration of
insolveney of in the performance of any of the conditions or covenants In this Lease, ang i sueh
defoult shald sontinue for & priiod of ten (10) duys after writien notice 18 given to {he "repant by
the Tandlord specifying the detuul, then the Landlord shell have the right ts raasier the Prepiasy
and remove the Tenant s all pzrsens herefrom and thall Bave e 0 o i this Led
If defaalt is mads by the Venant and fhe Liouiued crercises it option 1o tanninute s Laase,
sddilive to all ofber reredics e, ot herealer provided to ihe Landierd, the T cadlond may
proceed lo ce-fot the Prenyiscs aml vl 5 Tenae the Tenant aey daliclapey Bbetween fhe rent
payable hereunder and (he yent reveivend Tinnt any reniacement tensnt.

15.  Terminatony Snrvends. of Xossgysiol

(a) Upon the expiralian or (- mination of this Lesge, whefbuer i fanse of e,
fong o s Tease, o Teavat sh

opsration of Jaw or pursuant ta the prov?

() Redto
it as o0t
remave alb of
and e

soewniennod toith ar rssoaiawe) 8
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

dage 4

the “Fenant’s business mad repair suy damoages to the Premiags enueed by

such pemaoval.

b) W the Tenant shall fail ov refuse o textare the Premises os heesinabove
provided, the Landlord may do so and recover its coxty for su daing from Tenant. 1 the Tenint
shall Pt or refuse to comply with the Fenat's duty o remove all personal property and traidhe
fixtures from the Promises upon the expirption or teomtnatinn of this Lease, the parntics hereto
agree and stipulate that Fandlord may, al its election: (i) treat snch Gaiture or refiisal os an nfter
by the Tenanl Ao Gansly fithe to such property 10 the Landlond, in which gvert the litle thwreto
ghall therezupon puss under this Lease as o bl ol sale; ar (i) treat such faibwre of relusal as
conolisive evidenee, on which the Landlord shall be entitied W cely absolutely, that the Tenut
has forever nbandoned such peoperty, In either avent, the Landlovd may, with or without
accepling tite therelo, keep or 1enieve, atore, desteoy, disenrd, or atherwise disposs ol all ar any
part of such property in any mapner thai the Landlosd shall chouss without incurting Uability 1o
the Tennut or 1o any other person. n no cvend sl tho Landlord ever become or be charged
with the duties of o builes of any propetly of the Tenanl. The failure of the Tenant to emove
any property from the Promises shall forever bur the Tennmt from bringing any action or
nsserting any Hability against the Londlord with tespect Lo any propecty which the Tenant fails fo
TEMOVE.

16, Net Loase, The Landlod and the Tepant spree thot tis Lense shall be what i
commonly known us o "netonet-net” ot “earefeee™ lease, and the Landlard's obligatlons shall be
fimited to those it bas specilically undertaken hevein.

17. OQulpt Enjexment. The fandiord covepants thal, upon the Tenant's paying the
renl nnd perfonning ol of the levms, covenauts ad comditions the Tenant is to pedurm

hetoundey, the Tenant shall pepceably and quietly enjoy the Premises hereby demised, fiee of

claims of paromount title or of any person cloiraing under ar thtough the Landlord, and free and
clear of all excreptions, regorvations of encumbtunces othes o thase set forth herein, and thuse

the Tenant subsequeatly approves in writing,

18.  Swueceasors ond Assimag.  Thiv Lease shall be binding upon and inuce to the
benelit of the parfies hereto uid ihaic porsonal repragentatives, thstees, heisesuenensees il

o53igns.

sastninend aesin e s me conveniencd of the partics
Loase.

Mpgoree a0t
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

20. Remediog Cumolntlve: Walyey. Al rights and remedics off Landlord heseunder
are cumulative, and not exclysive, ond shnll be in addition to all other rights and remedics
provided by npplicable law. Pailure 10 exercise or delay in excrelalng any eight or remedy
hereunder shell not operste as a winiver thereaf, nov exense fudure perfosmance. Mo weiver,
discharge or renuncintion of any elsim of right arising ont of a breach of these terms and
conditiuns sholl be effective ubess In a writing signed by the pacy so waiving and supparied by
considevation. Any waiver of any bicach shalt be a walver ol thnt breach only and vot ol any
other hreach, whether piier or snbsequent therelo.

21, Alurpeyy’ Fess. The Tonant xhatl pay ol} reasonable atlorneyy’ (evs, eXpenses
anid court costs invwrred by the Landlord in entoreiag any provision of this Lease,

22.  Chalsz_ql Law Inyalidadon_of Verms, This Lease shall be governcd by and
construcd in sccordastee whh the lavrs of the Stare o Michigan that aro applicable 1o leasea muddo
and 1o bo perlormed Ip that state. The invalidation of vne of more Leasg tarma shatl not affect the

valldity of the romaining tonns.

23. Noslges. All notlces heredn required xhall be given in writing upon the pacfies at
the addrosses indicated on page § hercaf. Any notice shall bo detined 10 have besn given wheh
personally delivered of when sent by cortified mnil, rerurn ceeelpt requested and pastage propaid.
"The nddrenses specificd for nutlces herein may fom Gme to time by shunged by the written

notics of one paity to the other.

24, Linbilify Juist nod Haevernk 16 the Tenapt is mase thag one pervon, exch of thelr
ehligutiony uader this Lrsse will be joint and several. -

25. Amengdment. this Leasc vepreseils the entite wgroement bejween the partics.
Thiz Lesse rmay not be amendzd, aitered or modificd except by 3 writlig signed by the patdy
against whom enforcement of any wmitver, change, moditiention of discharge is soupht.

IN WITNESS WITEREOL, il partiss have excouted this Lease on e day and YT
first ubove writen,

LANDLORL:

VTS

” A / y 2,
Y VTN A/ 7T I K3 TS SRp—
G 2fic Boukls
I G frs:  Trustee
P e

T
WA 1’,'.(,/ /
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In The Matter Of:

Donna Livings v. Sage's Investment Group,
LLC
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Deborah Buck

March 23, 2017
Page 1 Page 3
STATE OF MICIIGAM 4 TABLE OF CONTENTS
INTHE CIRCUIT COURT FOR THE COUNTY OF MACOME 2
3 WITNESS PAGE
DONNA LIVINGS. 4 DEBORAM BUCK
Phaiity. K]
Vs, Cise No. 2016-0M819 N 5§ EXAMINATION BY MR, BARATTA: 5
HION, EDWARD A, SERVITTO ? EXAMINATION BY MR. STEINER: 20
SAGHS INVESTMENT GROUP. LLC. 2 * EXAMINATION BY MR, GAB 30
Michigan Himited Hbitity company. asmt o RE-EXAMINATION BY MR, ST EINER: 36
T&J LANDSCAPING & SNOW REMOVAL. INC.on 10 .
Michignn corpostion, n EXHIBITS
Defendants. L
3 EXHIBIY PAGE
kL {No Exhibits Marked)
15
“The Depasition of DEBORAN BUCK. 16
“Taken at 23800 Northwesiera Higinway, Suile 439, . v
Souhtield, Michigan. 13
Commeneing i 3:23 pa.
Thursday. March 23, 2017,
Defore Lisa M. Fix. CSR-3121.
o4
25
Page 2 " Page 4
1 APPEARANCES 3 Sowthlield, Michigan
2 2 Thursday, March 23, 2017
$ CHRISTOPHER R, BARATTA, ESQ. 3 323 pan.
* BARATTA & BARATTA ? + * *
3 120 Murku Street 5 DEBORAH BUCK,
6 Mount Clemens, Michigan 48043 8 was Uereupon called as a witess herein, and afler
! Appuaring on behalf of the Phintilf, 1 having first been duly swoun to testify 1o the truth,
g ] the whole truth and nothing but the trath, was
4 STEVEN R, GABULL, ESQ. 9 exanniued and testified as follows:
10 THE HANOQVER LAW GROUP e MR. BARATTA: The record will refiect this
i 25400 Northwasiem Highway, Suite 400 t is the subpoenacd depasition of Deborah Buck, to be
15 Southficid, Michigan 48975 1 used for alt purposes consistent with the Michigan
13 Appearing on behalf of the Defendint, TE&Y Landseaping. 1 Cowurt Rudes.
B My name is Chris Baratta, 1 represent Danna
] MARK W. STEINERESQ. - Livings. Mow are you?
i SEGAL MCCAMBRIDGE THE WITNESS: Good. How are you?
i 39475 13 Mite Road, Suite 203 MR, BARATTA: Goad, thank you.
Novi. Michigan #8337 b Have you ever had a deposition before?
i @ THE WITNESS: Na.

Appraring on beball of the Dcfendunt, Sage's.

MOELOY. ESQ.
SECREST WARDLE
640 Troy Center Drive
Troy. Michigan 43007

Appeaving on bihallof the Witness.

MR, BARATTA: All right. I'm poing to give
you just a couple of general ground rules, 1 you
don't understand anything that 'm asking you, let me
Kknow that, Il rephrase the question untit you and |
are communicating effectively, okay?

THE WITNESS: Okay.

1 (Pages 1 to 4)

Carroll Court Reporting
H86-468-2411

i
i}
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Deborah Buck
March 23,

2017

Page 5 Page ;41
1 MR. BARATTA: The wommn 1o your right, ¢ Q. How Jong have you been employed af Fhea's?
< she's taking down everything that we say, so 8 couple ? A Nine years. .
3 things. I'm going 0 vequire a verbid response 16 my 1 Q. How g have you been employed at Cisand Dimiui’s? 1
4 question versus a nod or a shake al'the head. Uh-hub, 4 A. Sinee Tom, or in thal building? :
£ vh-ub doesn't come out an paper very well, The other E Q. Well, fel's just say since its been Grand Dimiti. K
§ thing is that, um, when | ask youa question, you will £ A, ‘Tavelve years, \
L frequently know the answer to the guestion belore § ¥ Q. Twelve years. S0 wete poing roughly to sinee 2005? .
2 finished asking it, but so fhe record is nice when the 3 A. Not sure when it wan to Grand Dimit's. P'veheen  k
® ranscripl comes out on pajer, please allow me Lo # w that building for 26 yews.
w finish my question, and in tn V1 allow you 1o 1a Q. Se letme help you. About 2004 is when it went 0 '
11 finish your answer 50 we have 8 nice wanseript, okay? Il Grad Dimitwi's. #
12 THE WITNESS: Okay. 12 Ao 2004 then,
13 MR, BARATTA: Great, 1 you don't know Q. Albright.
Ll something, i you don’t vemember something, that's ta A, Thank you, }
1% fine, some peaple feel like they have to answer eveyy 5 Q. And you have heen a walyess in that building since
1% question, You know, like Isaid, il you dow't know, 1% when? ;
1 if you don't remember, iF yow're ol suie, tef} me Ly A Twenty-yix years, 'l
19 that you don't know, you dow't remember, you're nol i Q. Okay, Okay, Su you have gone (Fom tvier 1o Gwher - :
e sure, um, and (hen we'll go from there, okay? e A. Correct ,
Ky THE WITNESS: Okay. o Q. - miti youry s 2 H
7 MR. BARATTA: Great, 2 A Corvect, |
s EXAMINATION ”» Q. Alhight. So you cunemly work for the Shkoukani :
2 BY MR BARATTA: 23 brothers? |
24 Q. Your Fall name, plense? i A Yes,
25 A. Dchorah Lymn Buck. 25 Q. And like how many honss o week do you work there? ’
H
Page 6 Page 8 f
1 Q. Youraddress? 1 A, o dows to siX and-a-half now. : a
2 A. 15290 Corncll Drive, Clinton Township, Michigan, ? Q. Most of your time is spent ot Theo's? 1 e
3 48038, 3 A, Corvveet. H 5]
" Q. How long have you lived there? 4 Q. What's the renson? 1 ]
il A. Um, nine yenrs -~ 01y, nine years. 5 A. Just changed over. Just --no reason, : é
6 Q. Who do you live there with? 6 Q. Wherv is Thee's Tocated? \
1 A. Myscll i A, Phirteen Mile and Hoover, H U
9 Q. Any plans on muving anytime son? ke Q. Okuy. And in 2004 were yon warking for Thea's? o
B A. No. v A Yes. s <
10 Q. Allripht. Yourdate ol binth? o Q. What was the praportion of hours you werg working in 1 g
L] A, 122071 il any piven waeek, let's siy in February of 2014, Theo's :
12 Q. Did you graduinte [rom high school? versuy Grand imini's? O
s A. Yos. A, M owas, um, § swould say nimest cqual, heenuse fwas O
Ya ). Which high school? A st} here, um, prohably about 20 hours at Grad ;D
15 A. Fraser High Sehool. v Dimitri's, 1 puessing, but. -~
ty Q. And any cducation past high school? Q. So aboul 20 hours at cach phce in that ime frame? :
A, No. A. Correct. o
0. Are yon currently cmployed? Q. That's an approxioation? Q
A Yos. A Yos. O
Q. Whare? Q. Not poing 1o bokd you 1w exaethows - =
A, Theo's Family Restawreant and Gr;'md Dimilri's. N A Yes, ~
- 0. Two resturants? Q. -- your best garess. O\
A, Yes. A Yes LI
Q. Are you a waitress 3l both? . Okay. Do you know Doma Livings? !\.)
A Yes, Ao Yon 3
5]
2

2 (Pagoes 5 to 8)

Carroll Court Reporting
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Deborah Buck

March

23,

2017

Page 9

Q. Fow long have you knewn her?
A, Since 2004, ’
Q. Donna wis o co-worker oF yows, correet?

rage 11

Q. Albright, Did she siy or describe how she Ffell?
A. She said when I got out of the ear, She said | wont
down, that's --

* A. Correct. i Q. Did you imerpret that ta menn anything in pinticulw?
o Q. She was also u waitress? A. 3 interpreted it ko mean ihat she fell,
8 A Yes i Q. Allright, Did you getinto any other specitics as lo
U Q. Do you have an opinion as 10 how she was s U how she fel), or the mechnnism of her fall?
# waitress? “ A. | asked ber iy she was okny.
8 A. She was a very good waitress. 2 Q. What did she say?
10 Q. Okiy. in the entire time Dt you knew Donni as 8 e A, 1hn pot sure.
1n watitress, was she able 10 perform ber job daties? 1k Q. Allvight. So what did Do do then nhler you Jet
12 Ao Yer. 1z her in?
B Q. Okay, Did you -~ we'te heve wday primarily to ik L3 A, Wed), we had ihis conversation presty much i the
LR about a slip and il tat eeconied on the premiscs 14 tobhby.
15 loeated at 25001 Gitiot Ave. in Fasipointe o Q. Okay.
18 Febraary 2151, 2004, Yowhe gencrally awine of that 1s A Um, Bke | $nid, she said she was gonna ¢o honte nnd
17 incident? 1 change. §said, you know, you don't have to come
8 A Yes, 1w bacek, you know, don't rush back here, you know, "cuz,
19 Q. Okay. 1id you witness this incident? 14 of the way the sweather was ag 3t is and everything,
20 A. No. 2 So she sakd no, ' be hucl,
21 Q. Allsight, How did you first leam of the incident? 21 Q. Okay. So 10 the best of your recollection, did Do
22 A U, I == well, § hadd got to work helfore Donnn, and 2o home and chiange her elothes and come buek o wark
7 had waiked it with-the chef, him amd 1 walked In the vest ol her shift that day?
24 together, and, wm, probably shont ten minutes lter &4 A. Yes,
2% Donna hnd ealted on the phone to open the front door’, 23 Q. Do you recall if' she worked the next day?
J—
Page 10 Page 12
3 Q. And when she cadled you, was it the warning of i A, Yes, Iron just her telling me und others, yus, she
2 Febrny 21512 ’ did,
3 Ao Yes, 1 Q. Okay.
4 Q. Do you remember fike what time it was? i A, Twas not there Snturdny morning.
o A. Ldon't reel]. * Q. Do you know if Donna warked at Grand Dimitii's past
3 Q. Was it wound 6:00 am? z thist next day, which was Saturday?
1 A. Approstmmtcly -~ yeah, approximately 6:00 am., i A, No, she did not,
® heeause we both start al 6:00, S0 it was approximately Q. Allsight. When was the fast time that you spoke with
e iint time. * Downn?
10 Q. What did you do in vesponse to that telephons calf? ti A. Ui, probably about two, three weeks ngo.
1 A. 1 went and apoed the tront door. it Q. How wonld you classily your refotionship with her?
] ). Allvight. And at that poing in time did Donma say L A, We're friends.
i3 anylhing 10 you? 1: Q. Okay. Have yow mi I ever spoken on the phone?
T4 AL Yes . 14 A, No,
tH Q. Alvight. What did she say? 1 Q. Okay. Well, maybe one time tatking about hey --
133 A, She snid - do you want hex words or - i A, Yes, oie time when | ealled (o contirm the time
i Q. Swre. clmpe, sorry.
it A, Well, she said, "1 juxt fuekin’ Fell ja the parking Q. Did we -« we didi't discuss anything else?

Job.” I sasd, "You're Kidding?" A she was sunked.
. tler clothing?
A, Her dothing.
Q. Hlerpats or -
A. She was from 1he waist down abous,
Q. Okay. Wha clse did she say. ifanything?
A, She xaid she wans gonna 2o bome and change.

Ao Nota al
Q. Thank you.
You amived briave Donna on that moriing
that she fell?
A Yoy,
Q. Do you reeall the condition of the parking jot?
A Yos.

T T TR T ST ST TR R T

9 L10Z/01/L YOOW £q QHAIZOTT

3 (Pages 9 Lo 12)

Carroll Courlt Reporting
BB6O-468-2411

Wd L0:T¢

000617a

¥ L10T/LT/TT VOOIN A4 AIAIFOTT

6C

Nd 8¢

S 0202/8/L DSIN AQ AAAIIDAY

[

INd 71



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Deborah Buck
March 23, 2017
T
Page 13 Page 15
t Q. Wit wis #? A A, No,
A 3avns, um, 0 sheet of ice with saier on wjy. Somy, B Q. i other words, you don't reeall wim the lot Jooked "
3 jee, water. 1 like on the duy betore Donna 1ell?
4 Q. Wag that snow and jee that you deseribel, was thiy 4 A. No.
v eovering the parking lor? o Q. Okay. Do you recath what the fot Jooked like the day
¢ A Yes o aller? ;
g Q. Okay. Was there -~ you mentioned that there wis, mn, ? A, No.
» water on op of the iee. Do you recoll how much wier % Q. Are you aware of inyone else stipping, um, in his
4 there was? ¢ pvtieulay parking Tot, or fafbng in this parking 1ot i
1L A, Nu. 10 at any time within say twa weeks either belore ihis E
1 Q. 120 you know, if' you know, why there was water on lep 1 ncident ar two weeks sller this incident? w
[ of the jee? i2 A 1 don't recall. \
[N} Ao No, 33 Q. Okay. Do you vecall i Fom Shioukani was made awane t
&) Q. Arc you awure of uny problems with drainage in thm 14 of this incident? s
1 pariicwlay pitrking for? 14 A, Yes. :
1e AL Afterwards, yes. it Q. Alright, Do yot Know how he wis mide awine ol it? !
i Q. Alerwhat? L A, J believe Donna-told him. :
- A Alier the adl 3 learned that that dyain, where we 13 Q. Do you know i Fom did anything in cesponse to Donma )
14 pretty maeh parked by was blocked. 14 ielling him? {
wn Q. And who chid you teirn thal lrom? Y A, 1 helieve he wenl outside to unblock the drain,
B A, Usm, just from Donnn, wm, another employee had sadik (he £ Q. And da you knww how he did tha?
il smne thing, (& A. No.
) Q. Did you bisve difTiculty yowsell walking n? 23 Q. You weren't present?
o4 A, VYos, 24 A. No. i
15 Q. Did yont hitve <tifliculty yoursel walking e work 75 Q. Are you awase of anyone tking iny vemediai action, so f;
i
Page 14 Page 16
1 that moming? 2 Yo ik, to chear the sater in the Job, o the jee o ~ g
2 Ao Yo < the snow « l O
3 Q. Did you prk where the employees were supposed to that El A. No % U_‘j
4 moming? ’ 4 Q. --us you described? —
¢ A Ne s Mo? § Eé
& (. Where did you park? £ A No 4
? A, Um, normally we park i the boek, which we did. 7 Q. Okuy. In lerms of Grand Dimitii's, ore you iwave at i G
* Novmally we park ctoser to the dooy, it from what 1 # uny time i 2014, e you awore of uny employees i on
0 reealt there was, um, 8 mound of snow b that aven, 5o k3 plowing or solting the purking for? v -
i 1 could not park that way, and ) parked about three or w A Noy z
H four spots down, still to the back, hut not iy nermal n Q. Do you know wha is vesponsible o plow or sult the : (')
e - {he spot where I normally pavk. puwrking hot? O
i3 Q. Okay. And Fdon'l - § dowt yecall. Did you A CT's Sy ltemoval, ‘ ;D
id sedually mvive to work with someone else? Q. Okny. Do you know if Grand Dimitri's comracied with .
[ A. ) bad pulied in, and then, wn, Chel Bob had pulled in them, or whelher M. Soge contraeted with them? tl
: prefty much the same thwe 1 did. e A, Erom conversations with the puys whiy warked [rom i =
O, Yeuh. And fasked you the question heeanse | wasn't OHNY ,1,,,,‘,\,;“u,',,,,pn,,_‘., Jim Sage. (3
i sore it you and Chel Bob commuted 1o work ogether. Q. Okay. Aud you said conversinions with the guys from )]
A No. Ta&b. Did they siop into he restirirng once in S
Q. Ak youaware of any wilhesses to this incident? N awhite? -3
A, No. Ao Wl when they wonld do the Jotor the Jandseaping, (@)Y
Q. You teseribed whiat you recall as o the condition of oF W - it my be, they would come in and et 'U.J
M parking toton the date of his incident. Do you colter ur @ Tt chocolate pr n ereey-out, and, pm, .}
secall how on this condition existed. generlly. in B Bere and Mhere they svoild reier 10, yon know, Sim Sage C.D
the mnner i which you deseribed? wints s (0 du s, Jim Sage wars by to do i ~3
o
<
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0. Okay. Did they ever drop off any bills oy invoies,
1 the best of yous knowledpe?

A. Notwhile § was there, o,

0. Can you deseribe ar telb e, 10 the best ol your
yeeplieetion, how inany dilferent peaple, um, in thet
2014 winter you remember seeing who you (hought were
cither owners or emplayees of Tt?

A, OB, God, 1 enn't reeall,

0. Was it more than ane”

A, Yes. } mean Lwonbd sny there's prohably three or
four.

Q. Okay. Do you cver recnl observing any of the
snowplow tracks from T that winter at Grand
Dimitei's?

Ao Yes.

Q. Do you reetl how many BlTerent tracks you observed?

A, One

Q. Okay. That winter, do you reen) any sall being Inid
ot on the parking Jot?

A, No, not while } was there, no.

Q. And that morning, o you vecal! seeing any salt on the
parking fot?

A. No.

Q. When you came in for o -- 1 guess it's a <lay shilt,
vight, o wonld you call ita morning $hifl when you

sttt 6:00 in the morning?

A. Morning shift.

Q. Okay. And the moming shifl at Grand Dimiuis would
typically po from what, (:00 a.n, 10?

A, 2:00,

Q. 2:00 pm?

A (Witness Nodding.)

Q. Comreat?

A. Correet.

Q. When you would shaw up by o morning shill, um, wore
you supposed 10 use the employee eplrance (o enter

inta Grand Dimili's?

A, ‘The back door we used.

Q. Did you have s key for the Lack door?

A. No.

Q. When you typically arvive that sinter for youy moraing
shifl, would the back door be ppen?

A. No.

Q. How would you get n?

A When Chel Bob would come.

Q. And ¢Chel Bob would go ihrough the back?

A. Tothe front, to the hack,

Q. And he would open ap the bick doar for the wintresses?

Page 17 Page 1541

! Ao Corvect.

s Q. And Bob would be iy ihe kitchen doing bis cooking?

* A, Yes,

k] Q. Wha time did the restawrant open Jor biz Tor :

i3 customers?

& A, AL tial fime we opened, oh, gosh, 6:30, 1 think it i

i was. 1 don't reeadl, hecanse we've ehanged since

4 thon.

K Q. Fwant to take you 1o o Gime lrame, any time belore H
1a the incident in 2014, and your expericnee for }
1 approxinvitely soy ken yeas a5 a co-worker with Donna.
& Tn thut 1en years before the incident that i
13 you knew Dom, did she ever complain to you about her ;
R huek hurting hor? H
L8] A, No. 3
1% Q. Did she over complain to you abont her e o Teus ;
1 hurting hey? I
8 A No. ;
1o Q. Was she, in your opinion, a good waitress? 1
o A Yes
2L Q. Did you, through the comse of youw Kiendship and

AN working experienee with hey, did you observe her
a3 covying phates or trys of food o the tables?

o9 A, Yes
By Q. And was she able o do that in whot you fec) was st
Page 18 Page 20
) campetent monner?
E A Yes.
K Q. Did she appear ka have ay ditfioulty in performing

n fer job as 0 waityess? ;

5 A, WNo, >

k3 Q. Youre fiiends with Donna, aind you have been hetore !

i his inciddent and alier this ncident, correct?

B A Yo :

K Q. Whul changes, if ary, bave you noted in Donna since H

i this incident? :

1" A. T don't see her that often, just due to my work ;
L34 schedule, so. 3
13 Q. So youre not able 1o answer that quustion? ,

(e A No, g

i M BARATTA: 1 don't have imyihing clse.

i VITNESS: Qkay.

: MR, $TEINER: i, Debbie, my name is Mark

Steiney, ) represedt Sage nvestment Group with
respeet o this mater, thave just a fow questions ¥
tor you. :
EXAMINATION
CBY MR, STEINER:

A Yes.
. And iha's whare you were supposed o come in?

% (pPages 17 to 20)
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Page 21 Page 23
Q. How allen? i . purking Jot that did ol bave snow o w

- T'wo days.
Q. Do you know whot days those were?

MR, BARATTA: Asked and answaied. Go
ahead.
1Y MR, STEINER:

T

4 MR. BARATTA: T3 this per week?
5 BY ML STEINER: @ Q. You can answer,
$ Q. Persveck, ¢ A, ¥rom what ) sumember, | resiember Spow, iee and water
4 A. Mondny and Friday. K pretty much thraugh the pashing ol
8 Q. How clusely do you keep in contact now? ® Q. Right, And Povosking il'any pait of the parking lu|
2 MR, BARATTA: Asked and answered. Go o did not have that?
ia ahend. 10 A, Npy Iowns cvered,
A THE WITNESS: Every - 1 mean just twongh 1 Q. Okny, Whot about the sidewalk, was i covered, as
a2 phune beeanse of my schedule, so, 12 well?
13 BY MR, STEINER: LE A, Vs,
14 Q. Fmeantosay - 1 Q. Okay. Svthere was no pat - no surluee of the
15 A. Every thrce ~ ihree weeks ot 50, Not very often, hul % ground thit did pol have spow, water or ice on 1?7
1§ just enongh fo pick up the phoite and earry o 8 i Ao Mo,
A7 conyersation. 1 MR BARATTA; That's eovecel?
18 Q. When's the last time you sisy Miss Livings in person? 13 PHIE WEFNIESS: Right, Correct. 11 vas
2 A} don't remembuer, 19 covered.
20 . Okay. Did you spenk with Miss Livings alter hu w9 BY MR. STEINER:
n deposition? 21 Q. Altright, Do you know how much snow there wos?
2 A, No, kN A. A conple inches, maybe.
2 Q. Do yourccall Miss Livings ever missing work forn 23 Q. Do you yeenl it snowing on the night belie the
24 Jong period of time betore Whis incident? a4 jncident happened?
29 A. No. 5 A. 1don't remember.
Page 22 page 24
1 Q. You mentioned that you wivived with Chel Bob on the } Q. Do you recall the last tine that it snowed before the
2 date of the incident, and be wowld typically unlack z incident?
3 the back door by going ibrough the tront. Did he do 3 A. No.
Ll that on the day of the incident, as well? 1 Q. Okay. Its my understanding that they keep saltat
5 Ac Dwa)ked inwilh him, ] the premises of Grimd Dimiti's, Have you seen hm?
f Q. Sodid you ‘walk in through the lvont dowr? b A, Yes.
1 A, Through the front. 1 Q. Have you ever used the salt?
8 Q. So yon walked fom the back parking lot 10 the front? f A. Onee, twice, maybe,
v A, Taothe front, 9 Q. And where did you apply thet salt?
10 Q. And you didn't slip. did you? 10 A. Just right at the front door.
u A. No, hecanse | Jinda shimntied my way in. 13 Q. Did you see anyone else npply salt on the premises?
1 Q. Okay. Did you scea large poul of water near the 1z A. Tom,
] drnin? 3 Q. And where woukd be apply it?
K] A. §didn't pay nttention to the drain, i A, Front dowr.
¥ Q. Ckay. Was waler covering the entive buck parking Jot Q. You also neationed that Fom went baek 10 the droin in
1 or - the biek parking ot and broke up some of the ice

A, SWhere § parked, yes.
Q. Okny. Was there a pan of the parking lot where there
wag not waley?
MR, BARATEA: Objection. foundation. You
can answoer, 11 you know,
THE WITNESS:
where | piked it was wet,
BY MR. STERIER:
Q. Okay. Do you reeall il ther is any pirt of the

Fdon't know,

I just know

around it?

AL 1 didn‘t see bim, but from what T heard, yos.

Q. Okay. Do you know il thi relieved xome of the water
in the parking Jot?

A, Fdon'l know.

Q. When you kel the premises thit day. do you reead
water buing in the back parking lon?

1 don'l remember,

#

Q. Do you vecall iy snow or iee in the back parking har?

Carrvoll

6 (Pages 21 to Z24)

Court Reporting

586-468-2411

000620a

9 L10T/01/L VOO Aq QHATEDAT
v L10T/LT/T1 VOO 49 AFAITDTI

(4%

Wd L0

6¢C-

d 8§

S 0202/8/L DSIN AQ AAAIIDAY

[

INd 71



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Deborah Buck
March 23,

2017

Page 25 Page 27
: A Yos, B BY MR. STEINER:
0. Sa there was still snow and jee? ¥ Q. AndiFyou dow't know ==
A, Yes. i MR, MOLLOY: W you knaw.
Q. When she called you on - when | say she, Emean Miss 1 THE WITNESS: Well, im Suge is the owner
* Livings, When Miss Livings colled yow on hor cel > of the buikling,
G phone 1o aen up the frant door, do you know why thit 6 BY MR STEINER:
d was Toeked il Clel Bob had abready gone througly it? 1 Q. Okay. Besides -
¥ A, Woawns minutes after we arrived, 1 don't know ifhe § A. Tom is the landlord,
@ opens the huok duur, i why she chose ot to go to ¢ Q. Okay. Su besides tha basic kindlord/lenant
16 the bavk dooy. She came to front door. 1don't linow 10 aangement -~
1 3 §0was Jocked or wiat at that time. [} A. Fhat's all | know.
12 Q. When she cafled you, what did she siy? 1z Q. -~ arg you awane -» .
u A. Can you open the front door. 11 MR. BARATTA: I'm sosry, did you sty Tom is
14 Q. Okny. But you had gone (hrough the tiont door it 14 the lnndlord?
L5 duy, right? 13 THE WITNESS: ' sony, Him Sage is -1 :
L A. Whh Bob. 16 got it mixed up. Jim Sage is the lancllord, Tom is the ;
L Q. And so the door remained locked alter you opened it? 17 tenant.
1 MR, BARATTA: Objection, Foundation. She 1y BY MR. STEINER;
i siid = 1 thoughs she said she didw't know, bat go 19 Q. Arc you nware of nny olher parpose for the Grand -
20 ahead. <0 Dimini's proniscs, inclading the buck and front +
2t THE WITNESS: With the dooy, the front door o purking Jot, um, othier than For e yestauant
2 being hocked? “z business?
#3 BY MR, STEINER: 23 A, Vait,'can you -~ s
24 Q. Yenh 24 MR, MOLLOY: Da you undetstand the 3
2% A. Yealy, we were not open. } don’t open the door. 25 question? :
Page 26 page 28 |;
1 Q. Okuy. But you had gone thyough that door already, 1 BY MR, STEINER: g
2 rigt? ? Q. Sure. is the vestauram prewmises, including the back - O
3 A. And locked it hack up. 3 and vons parking lol, used for any other puipose m
4 Q. Lacked it back up, okay. 4 othier than for the restwyant? i —
K3 A. Now, whether she went to the haclt, } don't kmow. 5 A. Mot that Par nware of, no, just restavrant, é
¢ Q. Okay. hmmudiately afer the fall did she talk abow A Q. Have your ever seen Jim Suge al the premises? :
4 hev condition at all? 7 Ao Yes. . U
® M. Like snid, Y asked her it she was okay, she said } # Q. How ollen daes he come avound, il"youn know? : o
¢ don't know. 5 MR BARATTA: What time fiame? -
i Q. Okny. When was the lirst time that you spoke with her 1 THE WITNESS: Yeah, § don't know, Fimenn Z
e where she indicated that there might be some seit of'a 11 how olten he would come, I've seen hi, O
B muedical issoe? 2 BY MR, STEINER: O
43 A, Sotwdny. RE] Q. Okay. Socvery now and ihen, ivs not like s Umily ;]>
il Q. And did you just receive a phone cnlt lvom her? How i ocennence? B
did she eontact you? A Nb - l]
R A, ) enlled her, L Q. Do you hve any ideis what he's there for? —
Q. And what did she say? A N Q
¥ A, That she had gone 1o the elinic that day. . When you saw Tom Shkoukani go ool and break up some Ly
Q. ik she say anything clse? i= e around - Iy soimy, you did ot see hin? ,_o_..
A. No, nothing too mneh, 1 just asked hev how she was, - A, 1 it not see Bim. -
she snig sore. Q. But had you ever heard of Fom Shkoukani going ot i N
€. 1o you have my personal knowledgpe r rding the terms the pasking for other than thix vireum -- this U‘J
of the relationship between Grand Dimitris imd Sage? incident 10 Tix some sort of condition? S}
% SR, BARATTA: Qbject 1o the fomm, but go A N 'C'>
ahead. (): Did you notify mnyome oF safi or it whti you airived ~1
_— dJ
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Page 29

ont the premises?
A Well -
MR, MOLLOY: Objection, Jam.

Page 31

EXAMINATION
BY MR, GABEL:
Q. Okay. Yousnid enrlier. and ¥ not nying w0 stand

4 THE WITNESS: Huh? + over your baek, 1l back up, You said eavlier you :
5 BY MR, STEINER: b were going 1o park smmewhere, you conldn't, there wiis
& Q. Onthe duie of the mcident, you mentioned that there i same snow in the wrea 5o you parked somewhere else.
* was a sheet of iee, right? A, Correet. :
3 A Right, # Q. Could you point with your inger st we'll deseribe :
¢ Q. Did you teH myone that moming? a Tor the veeard? So it you could tel} me which photo
10 A, 1 dici't. Fmean | holieve Donmn told ‘Tom vight mway, 19 for My, Caramagno, Exhibit 1 you're lovking at, and
an sk 173 == 3 can't -~ 1 iyt sny anything. L] (lien we con o Fom there.
1 Q. Okay. 1 A, The back of the buil@ing, s that what you --
13 A P just - Divould assume he was aware breanse that's 13 Q. So yow're pointing at the top photo. ‘
14 how the parking Jot was that day. 34 Where wonll you normally park that you
LR Q. Iryour - stike tha 135 couldn't purk on {hat day? .
& IF you st snow or ice build-up in the te A, DNormally, vight bere. :
1 pavking fot, who wauld you contact about that igsne? v Q. Okay. Soyou're pointing - ,
I Would it be Tom? A A. Beeause here's e door, so it was close. That's 3
14 MIL BARATTA: Objection, asswmes Rets not 1¢ whore we would normally pavk. E
20 in evidence. 2n Q. So yow're pointing where the vehicte is shown? !
2 BY MR, STEINER: 1 A, Well, Lenn't tell it there’s -- "enx Lhis picture, is H
22 Q. Who would you report any issues (0? ke this the wall, the dumpster, and then the Jirst car .
23 A, Well, Tom, of course. § mean that's the boss, so. ) ] how this is. 3
24 sean jt's stot Jike | have the snow company wmunber or hE] Q. Pm just - as you Iook at this back aven -
20 Jhn Sage’s to call renn, you lulow. 4% A. Ub-hub, !
H
Page 30 Page 32 3
1 Q. Okny. In Februmy 02014, do you remembor how often : Q. -~ tnd that's the back arca that you normally park. : Q
2 or how wnany -- stiike that. = coneet? E O
3 Do you remember whit diys you worked in 3 A, Correct. tri
4 Februay 20142 1 Q. You pointed with your finger where the cor is shown, ‘ —
S A Mo 5 correet? : <
& Q. Did you wark the day before (his incident? 3 A Well, it dike T said, this Js the wall where the ‘ m
t A. No. ; dumpster is, | would park elosest right by that wal), [ U
N Q. Dit you work the, un, Satiwday -~ K Q. Okay. Sothats where the dumpster, and therc’s 2 ey ‘ (on
4 A No. “ near it, vight? <
10 Q. -- beloie? B3 A. Correel. ! z
11 A. 1 changed my schedule a lot, 5o | would be auessing, [N Q. Okay. So- )
i Q. Okay. Sa-- . 1i A. 1 helieve. o
£ A, 1lmow Jor sure I was not there Snturday. i MR. MOLLOY: Show me in the picture. >
i3 MIL BARATTA: 1 thought the witness : THE WITNESS: H that's a ear, yes.
14 testiticd she worked Mondays ant Fridiys, i MR. GABEL: All right. 11
th MR STEINER: Pm wiking February 2014, ‘ MR. BARATTA: He just wimts 10 know, i
B ot presently. And hat's when she worked with Miss beeause when we vead this - Q
1 1ivings. E THE WITNESS: Uli-huh, g
ju—y
~J
(@)

MR BARATTA: Okay.

RRLSTEINER: Vhit's all Phave right now,
Thank you,

MR GABEL: My nume is Steve Gabel. 1

vepresent TE&Ps, Hwve a Fow questions Tor you,
Can | have the exhibie For My, Cioamagne

there?

MR BARATTA:
going (0 kuow what you're saying.

THE WITNESS: Okay.

MR, BARAT

suight have answered it already. just ell him whae

-~ manths Tram now we're ot

. So il you could, amd you

your Timger is pointing on the photogmph.
THE WETMUESS: Closest io the wall, There

43
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Page 33 Page 35
! svauld be o dwmpster, thon a spot. A, Justin general, :
2 MR, BARATTA: Okuy. Q. Generally, okay.
3 BY MR, GABEL: : So yowre not thinking of e winter )
4 Q. Okay. So Jor the record, Mr. Cornmagne's Exhibit 1, * spucilically?
5 the top photo, there is a vehiele, correct? You see B A, Not-- :
5 the vehicle? & Q. You got to let me finish my question, .
U A Yes, U Mot in the winteriime specitically?
3 Q. Do you see like the white objeet 1o the feh of #t? ® A, Corvect. :
¢ N, Yes. E Q. Okay, So in the winter time, including the winter of .
L Q. Is that the general area you would park? "% February 2014, i 1 were o ask you the number of ¥
1t A Yes, i personnel oul at thil premises, could you tell me, or
iz Q. Su ot the morsing of the iident were yon not ableto 12 woukt you be guessing? i
13 park there? 11 A Guessing,
14 A, No. A Q. Okay. } don't winl you to guess.
% Q. Is that cowreet? 1% Now, you dow't know T&L's duties ‘
th A. Corveel 16 specifically, do you, vis-a-vis this propery?
17 Q. Okay. Sothen where did you pmk? i A. No, \
ia A. 1 helieve, i this is the window heve - ¥ Q. Okay. And you dot know what they did or did not do ’
19 Q. What do you mean -- yau got 1o use wordls, the word an specitically in Febrary 2014 vis-a-vis this propeny? 5
Zi here won't work, B A, No.
X2 A M ihis s nowhaddow -~ 2 Q. Okay. Now, on the moming of the incident when Doma ,
an Q. Ckay. Alonp the building? %2 Livings appeared ot the lront doov of the vestaurmt, 3
23 A, On the building, 23 was she crawling? ’
24 = Q. Thimk yon. 24 A No, b dign't see her -~} smw her ot the dooy.
5 A. M this is the windoyw, 1 pretty much lined up right (5 Q. Did she te)l you she erawled to the Trom? 1 ’
t
}
Page 34 Page 36 |
H
1 with that window. ' A. She did not 1e)l me that. H g
2 Q. So it would be near where the rectangle is n that N Q. Wure her clothes wet? “ O
3 photograph? 3 A, Yes, el
4 A. Yes, right in this aren right here, 4 Q. Didshe po home to chunge? § =
5 Q. Just to the right of the - 5 A, You, : é
6 MR. BARATTA: Just to fhe vight of the band 5 Q. And did she telf you that she Fell due to the water * U
’ drawn rectangle, ¢ and that's why her clothe were wet?
i MR, GABEL: That's fine, That's all | peed " A Ve o
¢ to know, Thank you very much. ¢ Q. Have you scen her dep transeript atall? <
BY MR, GABEL: 19 A Ro. ; <
Q. And you were able to p;}rk there suecessiil, correet? i Q. Did you discuss your proposed testimony with Donnit X O
1 A. Yeoh. " Livings? i O
1 Q. Okay. In that photograph where the cirele and the X, it A, No. ; p>
is, coukd you deseribe what you saw there, il you're i . MR, GABEL: Okay. | don't have anything
able to, or would you be guessing? He else, Think you. 5 Q’
T MR, MOLLOY: On the day of the incident? B MR, BARATTA: Nothing. s =
o BY MR. GABEL: : MR, STEINER: st one reafly quick : Q
Q. Sure, on the day of the incident. follow-up. o
A, Twpuld be guessing. * RE-FXAMINATION S
. Then don't guess, okay? BY MR STEINER: ~
Now, you mentioned that over time you woulkd Q. Tiow Jong was it from when she lefi o go changu to the @)Y
sce somae Tls personned, and you said ihe wards three tme she came back?” UJ
ar four people. Is thal during spring, summer, B A Fwoukd - 1d say loxs O a bt hoor. 1 dontt [\
winer, or is it a specific scason you've thinking : know. 1'd be poessing, but it was not fong,. O
abow? Q. Do you vemember what dovr she watked in - ~J
g
<

Carvoll Courtl
586-408-2411
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pPage 37

! A, No.

5 Q. --aher she came back?

K A, No. -

4 Q. She didivt say that she Fell a second time, did she? }

- A. No. ;

& MR. STEINER: Thank you. A

U MR. BARATTA: You're alt set. Thank you.

% MR. GABEL: Thank you very much.

3 % # B i
i (The deposition was concluded at 3:56 pan.) ‘
11 i
LN .
AR]
14
135
16
7 1
18 j
16 i
g g
" 2

Page 38

3 CERTIFICATE

4 STATE OF MICIHIGAN

3 COUNTY OF MACOMB

L]

K] 1, LISA M. FIX, C.5.R. 3121, a Notwy

@ Public in and for the above county and State, do

? lereby cerlify that the deposition was tken before me H

A on the date hereinbelore stated, that the wilness was ‘

i by me first duly sworn 1o testily 10 the trah; that ]
8 his i # true, Tull and complete ranseript of my
1) stenopraphic notes so take: and tat | anr not related,
15 nor n counsel 10 ciiher party, nor interested in the ¢
1o cvent of this eause. X
T ;
i :
1 :
. , ‘,/V\.‘;

LISA M. FIX, CSR - 312}
Notary Public. Macomb County
My Commission Expires: 4-9-2019

Carroll Court Repozting

586-468-2411
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Page 1 Page 3
¥ : TABLE OF CONTENTS
1IN CIRULFE CUGLRET FOR HHE COURTY OFF MACOMI -
1 WITNESS PAGE
DONNA LIVINGS. 1 THOMAS CARAMAGNO [
Plaintifl, - J
s, Case No, 2016-001819 N1 3 EXAMINATION BY MR, BARATTA: 4
HEIN, EDWARD AL SERVITTO EXAMINATION BY MR. STEINER: 30
SAGES INVESTMENT GROUR. LLC.a # EXAMINATION BY MR, GABEL: 41 :
Michiyan Hinited tibvitily compiny, ind @ RE-EXAMINATION BY MR, BARATTA: 45 I
TRELANDSCAPING & SNOW REMOVAL.INC. 4 14 RE-EXAMINATION BY MR. STEINER: 54 :
Michigm coperation. N RE-EXAMINATION BY MR, GABEL: 52 !
Defendnnts. 134 2
e e otn et v EXHIBITS
H (
W EXHIBY PAGE :
The Depoaition oF THOMAS CARAMAGNO. 15 {Exhibit stached to transcript) i
‘Faken ;1 25800 Nosthwesters lighway, Suite 400, L -
Sonthfield, Michigin. i DEPOSYTION EXHIBIT 25 H
Commmencing at $:11 .. (Photo) "
Thursdloy, Mareh 23, 2017 ;
Beloe Lisa M. Fix, CSR-22, .
|
d
]
ch
Page 2 Page 4
i
3 APPEARANCIES i Southlield, Michigin i
2 i Thursday, Mareh 23, 2017 ¢
3 CHIISTOPHER R BARATEA, 1SQ. 3 111 pam, i
4 BARATEA & BARANTTA 4 ° % ) {
¥ 120 Mmkel Sivect s THOMAS CARAMAGNO, i
% Nount Clemens, Michigan 43043 & wiis thereupon caled is o wilness hepein, ind aller ’
7 Appenring on beballoF the Plaivift, i Taving Fist been duly swon to testily to the trth, )
3 - Ihe whote truth and nolbing but lhe trath, was H
2 STEVEN R, GABEL, ESQ. ¥ eximined and testilied ag follows: :
1 THE BANQVER LAW GROVIP i MIL BARATTA: The vecord will seleet this !
i 25800 Mortnwestern | Highway, Suie J00 i is the cley of Thomas C wken pussoant |
1 Southlield, Michigan 48973 L 1o Notice, 10 be used for ol piposes consistent with
3 Appeating on bebaldof the Defendaat, &2 Landseaping. v e Michigan Cowrt Rules. :
& bi My name is Chis Baatta, { represent Donti
s MARK W, STEINER, £5Q. [ Livings, How are you lodny? .
14 SEGAL MCCAMBRIDGIE i THE WITNESS: Gouod,
v 39975 13 Mide Road, Suite 203 v ML BARATTA: Good. Hive you ever had 4
1 Novi, Michigan 48337 depnsition hefore?
e Appearing on behal? ol he Defonding, Supe's. THE WHTN Yes.
MR, BARATTA: When was the Tast tine?
’ WITNESS: | ean't vemember, Year or
LW JETS AR,
MR BARATTA: Oy, And how mimy
- depositions have you had belore?
THE WETNESS: ' guessing thiee, Tonr.

1 {Pages 1 to 4)
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Page 5 rage 7
MR BARATTA: Al vight, Were they all 1 A N,
relvied to T8 Landseape? # Q. Are you cureatly coployat?
1 FIE WITNESS: 1 don't remember, i A Yo,
i MR, BARATTA: Were they personat malters, 4 Q. Where are you employed?
i or weye they «- N Ao F8J Landseaping and Snow Remnval, Ing.
& THE WITNESS: No. ® Q. Is thal your compmy?
! MR, BARATTA: -~ matters involving your L A, Yus
- business? # Q. How long have you had that compiny? ._Ii
¥ THIEWETNESS: Business, 3 A, Fhivgy-flve yenrs. —
B MIL BARATTA: Okay. I ense you don't L Q. Any other forn of employmwent? ° .
I semember the gromd rales, i you don’l know n A, 1 have pther companies § own, -
2 something, teli me you don't kutw. 12 Q. Wit lype of compimics? ' e
T THE WETNESS: Ub-buh, ¥ A. Rend estate holdings. - "U
4 M BARATTA: Thats ¢ perieetly aceeptable 1 Q. Okay. z
th answer, okay? 1 A, Equipment hotdings.
I LR WEITNESS: Okuy. 1e Q. Equip 1 holdings for the andseape company”? :
MR, BARATTA: A verbal response P'm going 17 Ao Albny compmnies, .
i 10 agk Tor as opposed to a nod, shake of the head, 18 Q. oot clear,
uh-Indh, uliah, thit's not going to come out well on 1 MR, GABEL: He just wonis to know what yow |
the trimseript B mean by cquipment holdings, i you can just tult him. i
THE WITNESS: Gotehn. * THE WETNESS: § own a corporation that owns - |
MR, BARATTA: 1 guess he Inst thing is a2 any ol the pieces o cquipment i My compinics need, :
3 That in novmal conversttion, and you've already done 73 that company rents it 1o these compinies. ,
2% it, you know what P going to usk you before I'm KR BY MR BARATTA .
dh finished, Please allow me 10 just ask my guestion, 25 Q. Sowould tha include T&) Snow Removal Company? '
i
Page 6 page 8 |
i wnswer, then PII sliow you 1o Rully respondl s wehe 1 A, Yes, H g
ot fafking over cach other so the yanseript vends 2 €. Soumy of the cquipment that F 8 hos is acly O E
¥ very picely. 3 yenied frow snather compuny you hinve which owas the ' t'ﬂ (-)
L] THE WEFNESS: Okuy. Rl cyuipment? i —
“ MR, BARATTA: Thank you. u A. Correcl, é E
i EXANINATION f €, Okuy. And then (e rent estnic investiment company o <
K BY MR.BARATTA: ? companies you hove - 3 tj
< Q. Yowr full nunx? s A, Ub-hoh, o m
£ A, Thomas Anthony Caramagnu, 1L R Q. - comect me i M'my wyong, those are ipvestent w U
Q. Addiess? 9 propenies? o
A, My home address? n A Correct Z «
Q. Yes 12 Q. Arethey e fol or residential properties? O
AL 11213 Primrose Way, Washington, Michigan, 48094, 1 A. Both, j O z
Q. And t think your business address is Climton Township, i Q. Okay. So other thn your commercial reat estate ';> O
correet? i COMPUNIES, Your equipment iental compuny, Tk
A, Correct. Landscape, do you tave any orher form of income? i‘ O
: Q. Whais tha? A, My payehecttis derived by T} Landseaping. — ;>
A, 35426 Cordedis, Clintyn Tusnship, 43135, Q. Allright, Asof Febsuny of 2011 how nany employees g —
Q. Wh is your die ol histh? were employed by T&J? 3] —_
A, 1-15-6) e A In February? S ~
). How Ly did you go in schoot? ot Q. Yeu . 3
A, Bigh schanl girad, o A Zery, o) ~
€. Which high school? o Q. Justyoursell? o [\
A, Warren Woods High, A A. Correct. My partyer and mysch. L2 o
Q. Adbsigb Any Jurther education beyond tha? Q. Who's your pariner? !\,) :
N
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page 9 Page 11 |
t Al dnmes Faray. 3 oceurred, 4 Bl involving Donna Livings., This &l
3 Q. Spel) v, please, o oveurred on Febrmary 2481, 2014 w1 25001 Gratiot in
N A PUR-A-Y. K Bastpoime. That's conuonly knawn us the Sajo’s
1 Q. Andis he s 30/50 ovwner? Kl Pz,
‘»‘ Ao Covrect. s Arc you generndly familiar with thit
€ Q. Hesthed in T&P & incident involving Miss Livings?
T AL Correct 1 A, Justhy ihe lwsult, itself.
¥ Q. $o other tum you snd Jinnes, there weie no other 3 Q. Okty. Andt yorve talked 10 your ntlorney, Mr, Gubel
@ anploydes or owners of T8 Landsenping as of ¢ aboul thar?
s Folpwary 20147 e A Yex
1 A No, (2] Q. 1 don't want to know unything whut you guys talked
i Q. That's coeat? 2 abow. U, did you - did you witness his ()7 %
(k] A, Yus. n A, Noy Hhidpoy, .
14 Q. How many racks did T&I have of that ime? 1 Q. Do you know oF udy withesses?
18 A. P& Lantiseaping doesn't own any trucks, but we just 13 A, No,J donot.
18 pse the trucks that ore weeded nt that e, which is 16 Q. Do you reeatl or have any knowledge as 10 whether you ;
17 ne vr hwo, you knvw, for providing what we lave th 17 wre on the premises on Febraary 20th or 218 of 20042 i
v plow. w A. Just haxed w3 my recorads that ) heep. g
B Q. S0 guess § phinsed the question pomdy in fight of 1o Q. And what iy hal answer? "
you prioy lesibnony. b A, The last thae ) plowed wits on the 19th, 1 helieve. i
So one o two (rueks weye rented by T8 as M MR, GABLL: This Exhibil 3 rom Mr. Sage,
ol Febrimy 2014, comect? kS is the document yow're relfoning 107
o A. Corrects ’ as THE WITNESS: Ripht. Which was op -
4 Q. Altright. Docs James bave my ownership in your o1 MR. GABEL: Go shead. Go shead,
E cquipment rentnd company? aE THIE WEFNESS: On 2-18.was the last time |
Page 10 Page 12
1 A. S0/50 on 2l of them, 1 plowed on that property.
# Q. Are you guys 50/50 on the seal estate, too? 2 BY MR, BARATTA:
3 A, Yes 3 Q. Okay.
4 Q. You puys lifelony friends? i A, Or2014.
B A, Sinece hiph school % Q. Do you knmw i it was you or Fames?
& Q. fell me, it yon conld, the number of properties that 6 A, Myscll.
i T8 Landscaping serviced s of 2014, Februiry. i Q. Canyou deseribe for me the condition of the lot at
R A. 14 have to be puessing. 8 that time, it you reeall?
¢ Q. Give me a guess, 9 A. Deline condition.
10 A Thirty, e Q. Yhat the lo looked like, whether tere was any :
" Q. Okay. Wure these all commencial or residentisd, or s i accumnintion of ice or mow, standing water, inything ;
K mix of hoth? ¥ like thin? H
13 A. WX of boih. L A At the poing of - T mean ) ean*t remember what it 3
4 Q. Primwily do you ncealt what it might have been, what " Jookesl filke om that day. :
in might have beea the ralin? A% Q. And that was my question, i
12 A. Usually ) ey 1o keep oround 64D commercinl. v A, Right. X
B Q. Okay. And to the best of your memory, i this time 1 Q. Yuep.
. was the ratio iboul 60407 - A dow't know. -
A, Yos, Q. Do you have s memory of whint the parking Job at that
Q. Okay. Somaybe 18 commercial propertics and 12 laeation Jovked Fike in February at iy time of 20147
resitdentin A, donot,
A Yo, Q. Okay. You inderstand thit the - that this was the
. Something like that? winter between ‘13 and 14 where there sas i record
A Yos i o of snowfll? ‘
: Q. We'ie here todiy to ik aboutan ingident s - A, 1 basing B ol what you're saying. Tenn't
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Page 13 Page 15
! rememher, ! A Yes 3
Q. You dont vecall he winter of record snowlall? 0. And did you - did you alse provide his with five
3 A, 1 remember bad winters, but Tean’t say, you Wnow, 3 Powing servives al the ather property?
i wnder onth saying that way it, yau know. * A Yes. .
¥ Q. Okay. k] Q. Okay. Iyou cim tell me the breakedowss hetwveen )
& A Fhatwonld he just sheer agreeing, 1 ibat’s whnt you ¢ plowing services perlmmed ot the subject propeity - x
K suy, 1'0 ngree with you, ' when 1 sny subject, you understand it's Sajos Plaza. :
A Q. Fair coough. ) guess let's jake a look al 1his, then, * vight? :
9 while we've salking about it “This is -- P banding ’ A, Uh-huh, H
e you -- iy 1 calt you Fom? 19 Q. Soean you break down forane, um, who would hiave tdone
n A Yes, 1 the plowing n butween you and James?
Az Q. “Fom, I'n going t hand you whit wes marked s 12 A. Twould nve dane this property. ‘
13 Depuosition Exhibit Number 3 in i Suge's deposition. 13 Q. Allvighl. So hundied pereent, 2014 winter it's you?
13 Do you know Him? 14 A Yo, i
i A, Yey,1do, 1% Q. Okuy. And the renson no involees exist is hecause
16 Q). And how fong have you known Sim tor? 16 there nve nene? H
¥ A, Twenty-Bive to 3 years, v A Exaclly. d
i Q. Alivight, You guys -- how would you Clussily yonr V8 Q. Gotchn,
19 Fationship with Y, & ssociaiey, fiiends, iy Now, ke o Jook at the bottom of the
20 anything? 4 center of the page. There's somu handwiiting in :
21 A, Priends. Vevy cloxe friends. Bl heve, !
az Q. Oksy. Twant to just go through this shea o fule an A Ub-had !
a2 DiL Firss of nf), can you tell me whit this sheet 23 Q. ‘There’s an asterisks, and it says, guote: "Sul by
P2 is? & vequest only by plizi ovwnee Is that your a
5 A Fhis s my enmiputer bistory of thit propeity. 25 Tandwiiting? ’
;
Page 14 page 16 |
1 Q. Okiy. Arc there miy other vecords T8I Lundscapiog bis i A. FThatis my secretmvy's, :
2 yegarding snow maimenance or salfing services 2 Q. Okay. And was thut the arangement (hat you had with |
3 pertormed ol the subject propesty other tian what's a Mr. Sae concerning this property? l
4 contnined in ihis one page Exhibit 32 4 A. Yeu . /
5 A, Anything that was done to that propevy i that time s Q. Okay. So you woull not suli unfess Mr. Sage requesied |7
6 frame Js this vight here. € you to do so? H
¥ Q. What abowt billing records, do you nurinwin those? ? A, Correet,
¥ A, We don't bil them nnyihing, | don't churge bim * €. Okuy. 11" you dich salt, woull you eharge Mw Suge for
? anything. 8 the cost ol the sull?
0 Q. Fver? i A Ne.
11 A Bwer. 13 Q. Okay. As we're Inoking s s, this appearsio be N
12 Q. How does that work? |s it biwter system that you > sorl o a repart you would generate, 1 see the line :
33 guys hawve? is wamber ineting Fom 1467 going down o 130, There's
19 A. Justgovd friends. T don’t charge my Wiends. 1 o particular significancs Lo the line numbey, is
B dpn’t mnke money olf my iricnds. there?
it Q. How many athur aceounis ol'the approximately M dui i A N
i yau hach this winter were gratis? Q. “The dies, though, would relleet the days thal you
< Ao What's pratis menn? weve plawing on the property?
Q. Moans free A Yos, or whatever services we did,
A, Only my Frieads and Jim is my wnly Triend Mt § plow Q. Okay. So would we find oul what serviees you tid by
for free. i Jouking al the code?
o Q. Antlunderstand Me. S 15 INGRY PIOPUTICS. AL There's no ende, it just goes by date, lasically. 3t
A. Be bas at that Gme ik 5°s o says, i you Joolat 2-02- 14, meaning Febraary 2und,
Q. Okay. Were you plawing binth of his propesics (i i 2014, the . means just it's u debit, wnel then that's
winer? just heeasse 'S a-- 1 guessan acconnting program,
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rage 17 page 19
1 just 1o erente 8 hulanee 7 we charge thum someibings 1 BY MR, BARATTA:
! Q. Okwy. ? Q. ‘Tom, } dontsee any saking on here, Ca you e by
2 A, A then it just says what we did 1o the far vight, 1 tooking at this whether or not any snlting Services
i which iy spow plinving. Snaw Hlowing means we did the 4 were performed on the propeny?
¢ stdowalks, » A, There is no salting done on 1hix property nsed on
Q. Okay. Sosnow plowing would inelude wha? 6 thix thne Drame.
* A, Fhe purking lot, K Q. Do you have an independent recolleetion of salting
& Q. Aflvight, Is there one parking tor? L4 this propeity il any time from fnuory of* 14 through
k3 A, Yus, that surrounds the whole complex. ¢ March ol'14?
" Q. Okny. Sosnow plowing muans parking toy, and then w A, 17t doesn’t say it on here, it was not done.
" snow blowing is hlowing he sidewniks? 2 Q. Andit doeswtsay iton there, coneet?
WAL Coreet iz A, Correel.
(2] Q. Amtihere are inilinls 10 the yight of those A3 Q. Okay. 1wantio jnst show you a copy al what's heen
ik deseriptions, sometines it says igled 4 mirked ns Exhibit Nuwmber 1 in Do Livings'
v A, PP means per push, pleans he's not i eantract 13 deposition. There ave lwo photographs there,
i cusiomer. 16 Jzssentindly it's o photopsaph ol the yame an. You
¥ Q. Exphin. 17 recognize what's contnined in eithur of those
e A, In the snusy plowing industiy, there i sueh 2 thing ns 18 photographs?
i ueomlracd ¢ gra \] i) then 10 A, Yos.
there's people thit are just per push, o he was just 20 Q. Whatisi?
classified n¢ A por push heeanse we dun't getany 2 A M8 the helt parking ot of the strlp mnlle
money for it 5n it's just chissifed so ti*'s not like 22 Q. Are you aware of what the hack purking lot is used
w4 one of my eontract customery that pays med seasonil 23 for --
24 cuntraet. 24 A Yes,
4 Q. Gutchn 25 Q. -~ as far as who can pask there?
Page 18 rage 20
\ And then the nndwiiting that says claim 3 A. Ub-hub.
2 number, is that your seereimy’s? 2 Q. Wintisir?
* A, Yes 3 A, All the employee purling.
4 Q. Do you know what thut claim number veferences? f Q. Okny. When you push snow, il's got to go sowmewhere,
i A, 1 donot. Pm guessing it had something to <to with s ripht?
8 the case, ¢ A, Cuorreet,
T MR, GABEL; Actually it's not the claim 1 Q. So would there be mn arci where you waull stockpile
t pumber. s e snow that you pushed?
- TH WITNESS: No? o A Yus,
1 MR, GABE " Q. Andisil depicied in e DICINFCS We se¢ on
i PHE WITNESS: She jnst must have ook it 1 Exhibit 17
olT something, iz A, You et sec it on hure 'ew ) don’t see any sy
i MR, GABEL: 1 con tell you it's not. 13 issues -
L THE WEFNESS: Al vight, Q. Right.
i1 BY MR, BARATTA: 15 A. - on here,
Q. Se ity the sam total of Taels veeord! of Le Q. Right, bt the loeaion o where you would siockpile
activity ol snow maintenanee andt salting services i SO,
woulkd be contained within this Tixhibit 3 that wo're A, Well, where § would push the sny, which. you know,
lookin, Jve exphained i1, this is the back.
Ao Yes MR GABEL: When you say this er thiere, yon
MR GABEL: For the period of lime shawn. weed vorbid deseeipsion -
FHIE WETNI Right, THE W phivin 3.
MILBARATTA: Yus, for e period of time SR, GABEL: <+ 50 the vecord is elear, when
: shown. Thank you. W vons walk your wiy iy this -
MR, GABEL: Ub-huh, o : The bk cdge, or the ick
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rage 21

Page 2

which is the beginning part of the back atley, Eenll

} Yine of the back of the propenty.

2 MR. GABEL: 15 on which sitle of the phote? " i, or the baek parking for.

3 THE WITNESS: Would be the north side of 1Y MR BARATEA: -

q fie building. That's wheve my seowplow waukd anple K Q. Okay. B

u everything poing to (he north side of the purking kot ' A, Fhis Is the ndneent property (ind, you know, abums vp £

6 wp against bt waol, Meaning the plow s on an - to it wheve the parking blocks e, which this frum ¢

1 angle, and it, you know, consiamly diverts e snow 7 Bere, you Kaow, where ihe civele is on the top ;

8 aoing narth, and at the end of the parking lot it t pictare. ¢

L] you're looking at these, both these pictuves, the op Q. The X tha's chched? i
10 part ol the picture is Tsther west, the hotom ol the L A, Yeah, from tint point to there, where the pile gets 4
11 page is Geatiot, So when you're dellecting or b pidedd, is probubly two-bivds of the Jength of the
12 diverting the siow 1o e wak, the wall, the snow & property past fhat poinh
13 tine will hie all atang that wall, and then the cnd of 12 Q. So basicafly trom the X - ¢
14 the pile woukd be at onc end of the property and the 1 A. Ub-hub, i
1% other pile would be at (be corner of Grativt, & Q. -t the top lell portion of the photograph would b %
16 BY MR, BARATTA: 1 \he aren where the snow was stockpited? i
1y Q. Am | comect in understnding you that you're saying 3 A. Nuo, top tefl is over here, i
18 tht this wall we see on the iight side axl also the iz MR, GABEL: Na. Hold on, i
12 1op of lhe photograph, this wall is on the north side e BY ML BARATIA ,
20 of the propeity? = Q. Con you circle shere you would - i
£ A, Correct, ot A. This s (he edge pY the property. 5
22 Q. And then i'we look at where the car is parked against MR, GABEL: He' not -- ;
23 the wall, thot would be the northwestem section of ML BARATTA: Wail. Before you do i
a8 the property? 3 anything - ;
25 A, That car right thereisnot by a wall, that's » i THE WITNESS: Fovsony, ?

Page 22 Page 24

3 oumpster, 1 helieve, t MR, GABEL: Go ahead.

2 Q. Show me what you're pointing at. i BY MR, BARATTA: 3

3 A. ‘This enr heve, hese cars, this is nol the end of the 3 Q. o't Rnow whit this meims. ’

4 property. ‘The property goes a Jot further pust that. ki A, This s {he end of the property. That is the bick of 17l

& Q. Okay. So thiscar that we see here, that is not the ‘ the building, That's where the snow pile is. f

6 northwesterm portion of the property? O Q. Cirele where you snow piled.

T - A. Noyitgoes woy further than that. K A, Night here,

* Q. Okay. Can yon puint or 1efl me, just puint with yowr & MR, GABEL: 1's pot  be something daker 4

9 tinger wheve the slockpiles oF snow woukt be? han thal. ‘
W A. Stockpile wanid be way over here, which woukd he by 14 THIE WITNESS: Do you bave o highlighter? ¥ i
AL th coflisinn - you knmv, where (e property thm's A cim it on this pietere. This pictare would be
1z ndjneent to Sajo’s - i bewer,
Az Q. Okay -~ MR, BARATTA: Let's do the bottow picivre. N
LR A, - wwhich is guile n bit nways, X MR. GAB Thank you. i
i MR GABEL: Hold on. Keep your thumb : T WETNESS: 1 mem without physicelly
te there. That's the top photo in the middle where the i measuring, you're tbking husidreds of fect mway rom -
1" brosk appears - where that eirele is. g
" THE WITN : Yus. BY AR BARATTA:
1% MR GABEL: -- between the building wnd the Q. So in cirele on the huhom piciare sepresents where
B your snow wonld be stockpiled?

wiilh 10 the right.
THE W11
MR, GAB
T WHN
- this is the begiming. The front vt ol the brick
ulf vight.

: Coreeet.

Uhank you. o uheid.

- Which ix basically 73 percant

Jine of the property, ats [imin

A No, that cirele is wheve you goxs - 1 don't invw whast
it virele represets,
. Mo, no.no. the chele you Jnskrew,
MR GABE
THE W

No. ghe one you just wde -

: Yeah, which wonkd he e west

6 (Pages 21 to 24)
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Page 25

Page 21

Ao N T don't,

A cdge oF the properly.

4 MR, BARATEA: Okay. We'lt just mink this, Q. “Therd's @ vesiaant hat's on this property, ind il's

k] | guesy. : called Grimd Dimid's, Ave you generally Tamilior

4 MARKED FOR IDENTIFICATION: s with tha?

s DEPOSITION EXHIBIT 1, - A Yes,

¢ $3Y MR, BARATTA: & Q. Wsa family dining style restmmng?

1 Q. Okny. Wis thewe 2 comriet Brnween T8 and Sape's N A Yos,

3 favesient Compiny for snow maintenance amt valing ol it Q. Allsight. Huave you ever been i theve?

¢ his subject property? @ A, No.
1 Ao No. e Q. Have you ever tutked to anyone who said hat they're
i3 Q. Nothing written? H he pwner?
i A, No. A No,
13 Q. Conee? Q. Huvo you ever talked to anyane who said they wore an
“ A, Corvect. i employce there?
15 Q. W there an agreement heiween you el VI Siage s W i A Now
16 the torms 0 F& Ps snow maintenanee and silting of 28 Q. Did Grand Dinilri's ever pay T&J lor their snow
1 the subjueet propeety? v plowing scrvices?
A A, There is onty o verbnd agreement of plowing the snow. 10 A No, .
i Q. What wars that agreement? 18 Q. Did Giand Dimini's, or anyone Jiom fhere ever contio}
o A, Al yervices stavt after nehes of snmvlils 10 a0 the scape or (he smunner it which T&} performcd snow
i) start serviees, #t romovat servicey on the propenty?
an Q. Snihe wigger, so W speak - A, No.
23 A, Correct. Q. Do you have my knowledge ol any druinage issucs or
B4 Q. - would be o snowlall of 1.5 inches? prablems on this pastivaliy parking ht?
2% A. Yes. A, No, Edonot,

page 26 Page 28

] Q. And nt that poin in Lime you woult come in and plow b Q. I'mgoing to sk yon u couple of questions nuw,

K the property? B Then | wand you to just asswme g eouple things in the

3 A Yoy, 3 questions tat 'm going t sk you,

4 Q. Alleight, Would any salting involve Mr. Snge 4 Asswme that &4 is required 1o plow this

o directing you to salt -~ strike that. That was s poor & Jot when the accomulations are 1.5 jnches or yreater,

6 guestion, 3 okay? That's the tirst asswaption,

'l Didh you have any discration 1o sall the * A. OQlay.

ke property independent of Mr. Sage telling you 1o salt 4 Q. “The second assumption is, i tut this particutor 10y

3 HY B Tt a combinmtion of snow and/or jee thar's
1w A. No, I donot. to approximately six inches deep, okay?
ii ©. Okay. Would you, during this winiey Uit we're i A Olay,
L wiking about, would you ever nspret the propeity o 1 Q. My question for youw isis wssuming those wvo fwas, it
13 toke 8 Jook at 1he Jol 1y determine whether it needed 13 T did their job and ey plowud every time the
i 10 be plewed? IR ik accamulation was one and-n-hnd inches, o you
1% A, No, 1 have any explannion as o how an weeuntation or

Q. How would you know thit i was Gmc o plow at thi
1.5 inch wigger?

A. \When 1 seen 1S inches of snow on the pround.

Q. But you wouldn't mitimain ov e any ndepeadiont
spections of the propey i any tim other than the
Hnes ¥ou were on the properiy e phow with an
accomulation ol at least 1.5 inches?

Ao Corveer.

Q. Didd Grand Limitri's

Do vou know who Liand Dimini's 187

strike th,

Jayer of gnow ov jee could b on that pisticntur ko
that would measire approximately sis inches deep?
A Are you asking is 1hat possible?
Q. ' oasking it if-- 1 oF ull, i thin possible?
Ao 1Y nm plowing that parking [ot every time 3t spows,

iUis impussihle 1o Jnve  six-ineh build-op of snow
or ive, )

Q. Okay. Hihere were s six-inch buikl-np of snow o
ive, what do you think ihe couses might be lrom the

yputhiticad T just gave you?

TR TR TR

TR

TR
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Page 29

Page 31

t A, Well, these’s no hypothetiead, The anky way thit i A There s no nepotiation,
would sppen is if that parking ot wasn't piwed. Q. Bt didd you ever diseass thil termy with him?
H Q. So ihis was the yam, Framy you dow't vemember, but 4 Av Anineh and-a-hnlf, yes, ) 8
< it was the yeor where we had veeord snowlills, My 4 Q. And did you speak with anyone clse from Sige
. question generally on bt the commereiat Jois, the » fnvestment CGroup?
‘ parking Tots that you puved that year, do you have any ¢ Ao Yanly spenk to Jim Sage,
* reenlieetion ol bow cloge to 1he ground your plows 7 Q. Okny. Would you only go oul 1o plow the s with ane
would be g0 that when you were Finished plowing a fot, 9 and-a-halt inchies of trash snow? 3
4 }want o know wint the depth would be o the snow * Ao Bvery snowbfl that goes out, Tdon®t start seyviees |
k] that renaing on he suliee. 1 natess there's an ipeh wat-n-hatf snowinll,
A, Pypleally if we plow every snowfall, it's pretty darn 1 Q. Okay. How saon alter the snowsill would you e i
cJose ta the surface of the parking lot. 1z required to go om? i
Q. Okuy. You don't huve any recoliection of coming to 1 A, Lum required W moke sure the purking Iols are v c
14 any ol your commercial propeities that year, wm, with AX Defore anybedy apens. ;
i a lipper o 1.5 nches und noticing u lrge 14 Q. So it might be in the evening or in the vady muming?
e aceamitkition of snow or ice that was many inches deep? 6 Av IR - i the snow I duving the day, you know, :
N A, None. 1" while the plaee is open, we can't phaw it until the .
= Q. I'm zoing to bave to ask this of you, Any felony 16 camplex is closed to plow the Jot, you know, so nohady ’,
b convictions or isd et s nvolving wn 1e gets plowed in,
e clement of thelt, dishonesty of fulse statement? o Q. So not during business hows? :
kel A Na, £ A, Correet. -
2 MR, BARATTA: | dan have mayihing else. Q. When &) elenred the o1, was there an expeciitivn
MR, NER: | have a Tow questions for 1t you sould clear the premises of snow?
you, i A, Define clear, ,
THE WITNESS: Ub-hub, £ Q. Auleast you mentioned that there is essontinlly -- it H
i
Page 30 rage 32
H MR, STEINER: My wame is Mk Sleiner, § 1 wauld get 48 close to the parking lolas possible, ‘-
B vepresenl Suge Javestiment Growp. 2 vight? :
H] THE WIT] Okay. 3 A, The surface of the parking lot. !
4 EXAMINATION a Q. spow was lefl on the fol, would tha fail to meel i
S DY MR STENGER: 5 your expctations? :
£ Q. When you negotinted the contract with Sage Tavestment é MR, GABEL: Let i objeet 1o form and
4 Graup, did you negotiate that just with im Sage? i foundmion, Fivst of all, it's impossible to remove "
- MR, BARATTA: Objeet 1o (he form. # Al snow, and the word removal i oxymoronic inany |
" BY MR STEINER: ¢ circumstance, You use a blide, there's always a 5
Q. Orat Jeast the agreemens? 10 vesidual felt, So P'm just going to objeet e the N
t A, Phere was no negotiatim, Theres no charge. 1 quustion as a physical impossibility. Go ahend. : :
1. e, Bu when you discussed the foans of the 32 MR, BARATTA: Counsclor, are you ealling
cment, did you just discuss thint with Jim Sage? 13 your elient's nume of his company oxymoronic?
i A. ‘The teems of the agreement, meaning when the trigger i MR. GABEL: No, I'm saying when you use
Jevel staves? e blade on the provnd there's always @ residue felt, and
Q. Swre. Any oF the 1ems of your wndersimding of this 16 1 think M. Caramagno is doing 2 fine job i sming
reliionship. 2 his company, ' just saying -
A, Beeause Jim bas been in the commeceind real estate A MR BARATEA: Thauk vou.
hursiness Jor ) und Pve been in the snmw plowing i MR, GABEL: -- that as 2 matter of physics
3

indusiry Tor veurs, you knmw, he knpws and 1 knpw Lhat
s sersices in the majorily wf every phee in
Alichigan, osher than the UP area o up nprih, services

al stort an inch and-a-hadf unless slipukated

other )
Q. Okav. So did yov ever negatine thi i with him?

k2

¥ dont think that's the ease. Fle may answer the:
uestion.
T WYTNG
quustion?
BY MR, STEINER:
€. Sure. Is 3t an leas your expectation Ui when

W - can vou repeat the

8 (Pages 29 to 32)
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rage 33 Prage 35
4 you're enliud out {0 remove spow oF plow siow tha it t A, That was what way stated when we Jirst stavt tnking d
» il - you e o clear the premises of snow? eave uf that property when he purchased that praperty. §
3 Av 3 um o elear (he sy, basieally plow it as pry 4 Q. s hat common amony, your other customers? i
K snowfat) that flls n el and-o-hatf mud more. 4 A, P oot talking about my dther engiomers, With Jiny ;
K Q. Soil'there'san accumulation of we'll say six inches % Snge, that's what our polivy 35, that's what we set H
& of snow, would you sy thal that fiifs lo meet your ¢ tarth For bim, H
* expeeintions for snow removal? t ©. M just rying to gavee how normal ot is, it least '
9 A, Thit meety the expeetations 1 plow it # i the indusiry, iFthat's comimon, iTi's not common? ‘x
9 Q. I aher you spow - afier the snaw falls and you go @ A, Ponn'tspeals for everybody clse om ihere, ;
30 oul and plowe - tv Q. Do you hisve other agreemens like tha? H
i A Uh-hah, e Av AN Tar as what, not salting? i
12 (. -~ ond there's 81l six inches of snow on the surfiace I Q. Right, only sahing wheo requested. §
1 of thut Jot -~ 13A Yes i
14 A, Phere wonld not be. M (. Whas there evor a time that you would salt without the
1% Q. Bulifthere was, would it fuil o meet your L] expressed penmission of Jim Sage?
th espctations of - n A, Never,
vt A, Hteannnt be. 1 Q. Fas Jim Sage ever requested that you solt?
1 Q. Okay, 1= Ao Yes,
19 MR, GABIL: Famdation. Go shead, te . Do you reeall on how many oceasions?
B BY MR, STEINER: i A, Hdonot
2t Q. s it your understnding that T&Ps job is 1o make the =1 MR BARATTA: What vime lrape? This
a premises sufer by removing he snow? e winter?
a3 A, My job 35 i phin snow that flls on hat purldng bt 23 MR, STEINER: Right now.
2 when it renches the trigper point of 1.5 inchey or B THE WITNESS: Not hat winwer, ne. 1n that
&5 more, % time Jranie thit you hve, no. ’
rage 34 Page 36
1 Q. Removing ice or snow does make the premises snfer? ' BY MR, STEINER:
2 A, 1 dopot romove jee, § plow snaw. 2 Q. And what pukes you suy that? | it just bosed on this
3 Q. Removing snow mikes the premises safer, vight? ] document?
4 A. 1don't have an upinion on that. 4 A, Vi the ane that pots it an there, mad ' the one
s Q. Il'yon didn't remove the somw, that woukdi't meat yowr B Hent does it, nnd 1 know for # ficeiT5t's not on the
¢ ) jon, or the expesiation of yowy € shiet, heennge you can’t after the history in the
7 right? 1 computer, and it was not done if i's not on there, ;
# A Pairsorry - ® ). ‘What kind ofperoission would you need 1o hove in i
® MR, GABEL: Foundation. Go ahead. " oxdler to do the saltng? 3
19 THE WEITNE - ean you repeat the e A. A verbat phone enll. ;
1l question? T don't udesstand, 1 Q. You dun't call Jim Sage every tine you go ous there, 3
1 BY MR, STEINER: W vight? ;
1N Q. Wyou did nal remove the snow on the premises, that B A, No,Tdonol i
14 wanld not meel the expectation of your canpany ar your v Q. Whn kind of notice docs Jim Sage hove thal yo're :
th customers, coreet? it poiny t his premises? j
113 A, Correct, 1 A, \When be sees an inch and-a-hait saow fall, H
it €. 15 7t iy w say thut when T8 leuves the premises, Q. So you don’t give him s colf or anything? 3

you Jeave iLas in good s condition as possible?

A Yes _
o nvestinent Group would

0. e you testilied thin S
need 10 request soh services o be performed. How
Jong dais (hol agrecment existed?

A, Abways.
3. Was that @ lom that was negotinied bebveen you amlb

Jim Sage?

AN

€. So vom might he on his premises and hie snyight nos know
iw?

A, Dwonid assnme he wonld kaow it 105 ane of the

pinces he owns, he's there everyday and De sees mwe

plow that une!
(). Bur it's possible you might he on there amd he dnesin'i

kaow?

9 (Pages 33 to 36)
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page 37

Page 39

A Never,

€. And why is thar?

A, that's not pur apreement, why w onid 17

Q. I'm st wondering il vom sew i sheet ol ive. why you

3

. Sup or sahshe premi

woukin't vonkut
A, Apain, | woull) reiterase what Ive seith mpnerons

A Twaor ihree,

O, Any in the Fast ten yers?

A, Yus,

Q. How sy in the iast e years?

Ao Twn or three,

Q. You wouldn't know if anyone else safed he pomises,

10 (Pages 37 to 403

irroll) Court Reporting

586-4683-2411

t Ao 3 lve noiden, 1 eantt speak S him, i times, | do not nxpect 1his property, The anly time
" Q. When you sce 0 paniculur premises it might reguire 2 1" on that property i when 1 plow it, and that it
§ solting, do you aotity Jim Suge of thay? + Q. Okay. But lels say you're on the proparty 1o plow
d A Vdouot 4 e
Y Q. Why not? a A. Right.
& A s notmy job. ¥ don't own (he property, 1 do what s Q. - b you see a sheet of iee that might be dangerous,
T Die selis me i do, ’ 7 fhere's nothing that you do?
i Q. So you've never called M, Suge and said Ihis pramiscs # A, I8¥ saw something that was dnsperous, of covrsel |
¥ fooks like it needs salling? & would tell the person, But at that time, i1 didn't -
» A, Corrvect, i never have, 13 silt it, yon know, or if there’s d phone loy snying
1 Q. IFa premises appeis upsiie beeouse it appears that 1 that 1 esttled hins nnd told bhbn to du ity § don't
3 there's too ek ice on the surlice of the ol - # yoenil that. AIET lnow is 1 would never lenve that :
LR A. ldonot 1R site 3T 1 though, you know, it was jey conditions
14 Q. - you would not noiiy him about tha? 1 then Pd eabl hiny
L A. 1don't go t the propexty snd inspeel them, yo 1 1 Q. Okay. So--
V6 conkdn’t do thit. 1% A. 1 wouldt't ead) Biim oxn the days that § plow.
o Q. You mentioned ealier thuy you only 4o dwring off 17 Q. Okny. So atleast wilh yespect 1o February Hth, had
w business hours, How Jar in advance would you need 10 16 a sheet ol ice existed thit was a dangerous condition
19 Ko, tm, that yau Tl 1 gals the premises? 1 you would have at least ealled Mr. Supe?
2 A. IfDhe way to call me vight now ) could be it there, an A, 1ywould think so.
21 v know, ny st 0s 1 get t the shop and put e 23 Q. Okay.
o salt in the truek and go ot and sult it So within MR, GABBL: Let me object. Yan asked
a2 s oun, Jiowr and-a-Dalf within the time of the phene ks whether il it wns 4 dangerons condition, which was
B calk 24 whnt the witness was Fesponding 1o, So yowr follow-np
2% Q. s not normmily yowr praviice W knvwingly feave a e comment | hink was inapproprinte.
pPage 38 pPage 40
i premises in a dangerous. condition, isil? 1 MR, DARATEA: You're ussining it -
2 A. Incver thonght-- ) ean't speak for what - ) don’t i BY MR, STENER:
3 unow what the eonditlons were bere, but it it didn't 3 Q. Do youhelieve o sheel ofice is a dangerous
ki soy == 1 plowved it, and other Dun the days that | wns 1 condition?
® on-site plowing, T don't know wint that property s A. Do 1=~ the vight aven, In the right sihintion,
& noked like, ¥ yeab.
K Q. Butat least with respect 10 Febrwry 15th when you 7 Q. Okay. You're notatall Soamitiar with e terms ol on
u Ye that propeity, did you helieve 1 was in @ = apreement berween Grand Dimint's el Suge Invesiment
@ dangerqus condition? @ roup, nre you?
10 A, Iy my apipion? Ja A, No.
it Q. Right. n Q. Do you ever use independent coniraeiors ar anyihing 0
[ A, Vean't vemember of what it Toolied Hilwe bavk then. [ sult?
L] Al E enn say is Gased on that history, that on hat L] A. Never,
Xl date, that it shows | think it was the F8th thiat we're 14 Q. Okoy. Have you ever been susd befe inw
1h in guestion nbamt tha § plowed, that menns it was nt “' professionnd copacity?
1% tenst ane nnd-a-ball nches of snow hetore we plowed i A, Yes.
v it i Q. How many Gines, it you con yeall?
1 Q. Wouklthge crerbe s singtion where you woulid saht A, L emttreenll,
¥ without u prior approsal? B Q. Can you badipark it?
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Page 41
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end of the run would he » pife there, and at the emb b Mile, it vou're tosking down you're foulking

(43

La of the ran going s sway twird Gratint there would Crntiol, if vou'se loaking thix way, you're Jovking o

He a pile theve, the collision shop.

I would you? t Q. OQkay. So thent's acirche. thal’s Gie one end ol the
g A, Lhave no iden, 4 nm, correet?
’ Q. You wouldn't know il it wis someone olse's 3 A. Correct, the norifivest corner.
i regponsibility 10 salt the premises, would you? a Q. Anditwe Jook at the wall to the right of the phute,
& N, 1 have no idea. ] this 73 the bowom phuto, and -
i MR. STEINER: Thank you, sir, [ think & A. Which wonld he the nosthenst vorner,
* that's all | have, g Q. Yenh, Okay. And that's the other end ol the rum, o
v MR, GABEL: 1 just hwve a couple. " caneel? AN
- EXAMINATION ¥ A. Correct. —_
BY MR. GABEL: 1w Q. Okay. ‘Thats where the parking Jot mects the batiom ,_.‘
1 Q. Just t clarify the photos that were diseussed ewdier n of the wall here? N
fodoy. ¥ A, Coivect,
A. Uh-huh. LR Q. A fnther down, right? ’-U
Q. This is Deposition Exhibit MNumber 1 1 A. Oh, yeah. z
it A Ripghts A5 Q. Okay. In the top photo you put & littte blue mark.
1 Q. s two photos on it 16 A, Yes,
Vi A, Ub-hub. v Q. Whist was that intended to signily?
1 Q. So in the butiom phote whiere you put the circle - R A. That's to intend that that is the far west edge of the
A Yes, ’ 19 styip mal,
Q. --is that, just 1o ehwity - I want ©w be very 20 Q. Okny. That's not where you put the snaw?
= speeific where it is. 18 thit intended to bea spot 2 A, No.
s along the = | think you said nasthem side wheee the 22 Q. Okay.
23 northemn wall is but going fanther - kR MR, BARATTA: And Steve, just belore we
MR, BARATTA: West, 2 tenve e --
THE WITNESS: IW's the norhwest comer of 25 MR. GABEL: Ub-bub. 8
Page 42 Page 44
! ihe propeity, which is-- 1 MIL BARATEA: = just so the reeord it E g
& BY MR GABEL: 2 clear. : O
5 Q0 Ok 3 MR, GABER: Uh-huh. es @)
ki A. --quite s Dig difference. Like the distance from kK THE WITNESS: Uh-bub. 4 m
ke where that ehrele is with She X at the top picture - 5 MR, BARATTA: Sir, s we're Wooking ot Gis é =
& Q. Okay. ¢ photograph, or these photopraphs. the (o) represents <
1 A, ~- and where that eirele is -~ t noih, gencrally, convect? The el -~ w . m
Q. On the battom piciure, 8 TH) WETNESS: These are both the sane o U
¥ AL - Unt's two-thirds of the length of the piarking lot 7 piciae, . s
1 past hat eivele with she X, 1w MR BARATTA: Right. The Teftside 4 o
1 Q. So whar 'm irying to detine is the wall v the i weprescats west of the photograph. z <
in vight 12 THE WETNESS: The top of the pictue s O z
[ A, lb-huh, L] yepresents the west, the botlow of the pictue i O
i Q. - whal divection is that? 14 represents east. the lelt side vl the piclure D> O
A. Fhat is on the north side of the property. 15 yepresents sontly, he right side represents the north O
0. Okay. Su the snow, as you said curdier, would thal be of the wall, The sall represens te north side. ll >
agoingt the novth side but way down where the cirele BY MR, GABEL: -t
is lovated? Q. 1 you were Jooking at the wall. you'd he Jooking w Q —_
: A, The whofe tength of the wall-- the mwth? ™D —
. Yeab. o A, Coryect, 2 D
A, - will Bave a pile of snow from the diverted snow kR Q. Okay. Q ~J
fepm che huilding going north, 1 fust thag at the : A 1 you're Iooking to the Jeft, you're Jovking at Ten N
) : N [\
-
[u—
~
AN

.
.

11 (Pages 41 to 44)
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Page A5

Q. Yom say this way. You poimed w the top ol the

Page 47

A Yes
Q. Abright. So not physicatly geting ow ank whl

around?

A, N

Q. Okay. 10 you know, do you v any ider how lim wonkd
catcutne the value of yone SHuw Iamienines seevices
an Biis property 10 pass those costs along 10 i

renoms?

Q. And you saith iF conditions ave right??

A. Correct.

Q. What conditions would those be?

Ao IF1hey're fike Delos zero where salt doesi’l work,

Q. Soifies above woro?

Ao \Vell, tepically, Emean what -- I don't know the
exaet, vou know, depree point, bt at cortain degree

lemperatures, Hlke 15 or Sess, you know, iv's harder

1 A, Hdon't understand the gnestion,
2 phota? Q. 1 know, and o not expeeting you (0 know the mswer
3 A, The top of the photo, at's Inoking Iy wesi, either. .
4 Q. Do you believe you did yow work appropsiately during i A Right.
5 the winter in question? MIR GABEL: I7you don't know, you don't
& A Yos, know, 4
7 Q. Okay. s February ol 20147 i BY MR, BARATTA: i
2 A Yes. B Q. Letme ok it again, .
¢ Q. Okay. Did Jim Snge ever erlicize your wark al that * AL Albright
mw time? i 0. Do you hnve any ides how Mr. Sage cnfeulntes the value
1 A, Never. RN of your snow mpintenance services on ihis propuity so ;
1z Q. Okuy. You ever speak to Donnn Livings, the plainiI? i thit he ean pass those costs along Lo his tenants? ]
13 in this cage? LA Ao Yourve talking abumt n monetary yalue? a;
1 A, Never, 1 Q. Correct, o
1% Q. And lid you ever muke ony promises 1o her? 1t Ao ¥ have np idea, i
16 A, Ne Lo Q. Okay. |wasexpecting you w say that, i
17 €, Did you ever ke ony promises 0 her show your wark it Do you hsve any knowledge as 1o whether o ’
" and who it was for? B ot Grand Dimit’s, the resiiant on this property, H
19 A. No, a is raxponsible in any wity 10 muintain hese preniises?
0 Q. Ovwhether it wos for her or not? he) A T have op idea. H
21 A N Q. So the lusk thing | want o just ask you abowd ix r
22 MR. GABIEL: Okay. Nuthing fnther, sulting. ‘
3 MR, BARATTA: Just n couple of pliow-ups. A Uhehub. I
24 RE-EXAMINATION . L] Q. And Fknow there wasn't oy sulting done this winter Z
a5 BY MR BARATTA: an on this properly. ’
i
pPage 46 Page 48
R Q. When yowe plowing u Jot like the lot we see in \ MR STIEINER: Qbjection, H
2 Exhibil Namber |, who's beneliv are you plawing thi B MR. GAB! in the time Game shown? :
3 for besides Mr. Sage's? 3 BY MR, BARATTA: £
4 Ao Who am 1 heacfiting? W Q. i the time frame that's shown on Fxhibil 3.
s Q. Whe's - well, who's beneliting from you plowing ihit s A, Ub-bah,
$ parking lot? ] Q. You've been in the snow semoval DUKINESS -- SNOW '
t A Mysell and Jim Sape. maintenimee business Tor a Jong time, right?
3 Q. Other than that, is there anybody else who benefis? * A, Yos. {
9 A, [ guess 5o prople dow't have to drive or walk through Q. Decades?
10 SO0W, i A Ve, ,
1 Q. Okay. When you plow this Jot, do you get out of yow t ). In your apinion, what difference does salting u lot :
L= ek, lypically, to inspect the propery, o de you i make afier you plow it?
13 stny in your wuek snd perform your plowing services? Ao 1 brings - wel), i the conditions preseat itselly i
LX) A. Alter I'm done plowing the cnmplere parking lot, then i i it with melt whatever --
1 ¥ do a civele nround 1o make sure et everyihing Q. Remnams? 3
IS butioned up. i A = ylaze or rempants of any snow undernenth, it'R
At Q. Isihe civele done by you driving i your track? mei it down to the swlace,

Carroil

12 (Pages 495 to 48)
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Fage 49 Page 51
) for the sail 10 work, to activate, i Ao 3T plos the snow, and i n particulng persan pays
i 3. Sn in the siuions wheve the wiperatuee is fike T sabting, whitever residnal of snow ix there alter
3 whinever it i, 13 dearecs or Tess. zoro degives oF * {7 chome pliwtng, 30wl mell that swng or iee, ov
4 tess. where the salt is not very efleetive - 4 Wwhatever seens b be there at that time, down to the
B A Uh-huh, B suvhiee.
& Q. - in your mind, salting doesn’t make much of @ & ML BARATTA: Nothing further. Thank you.
difference in those extremely coltt [Cmperitures; is i MR, STEINER: Just one guick follow-up,
2 that fair? . i THE WITNESS: Yes
© A, Yo by RESEXAMINATION
= Q. Andwhen ihe lempuralures are such tht the salt is L4 BY MR, STEINER: B
i elfective in melting See and/or snow, would saling 11 Q. Youmentioned that if here was a dangerous condition
12 increase the effeetivencss, or affeet the quiity of 1 that you would call Mr. Snge. Hus he ever refused ‘
13 your snow maintenanee ul & particular o cation? w oW -
14 A Iyvo different servives, You Jmow, one service is R MR, GABEL: Moldon, '
B plowing, the othier service is salting, e TEE WITNESS: No.
i Q. Okay. ie MR. GABEL: Lut me object lo feundiion, 1
it A. 101 st then salt does what ir's supposed to be " M suich i he was o 1he premises, i he s something i
i dobng, it's affecting that serviee. Plowing 18 cungesous he may call My, Sage. “That [ think wis the :
1o affects — you knvw, my quality of service for snow 19 testimony, Go ahend. ‘
20 plowing is snow plowing, = BY MR, iR: :
2 Q. ln your experience, do your clivas, um, oflen 2 Q. Okty. Soil'yow were o the premiscs and you saw !
(S govesnor the exuy charge for salting. or not? o dnmerons condition and you mude 8 call 1o Mi Sige, :
23 A, Al preference. 22 wanld your expeet him 1o refuse your yeeommendiion? :
24 Q. And in your expericnce, when the weather conditions = A, Notatan, :
% e vight st tat sall is effeetive as a melter, does o Q. tlas he ever vetused my of your vecommaendations in the
H
Page 50 Page 52
1 hat alfieet the quality of Ihe yesulls of your snow 1 past? i
° muintensnee services? % A. Never.
3 A, Apnin, seiting doosn’t chnage the quality of the Jevel 3 MR, STEINER: Okny, Thank you. :
k] of service. 1030 plowing, my qualiy Is n hundved 9 MR GABEL: Last question, :
4 pereent. I they're paying for salting, if 1 salt the El RE-EXAMINATION
& way I'm supposed o sall 1 getting judged wifof @ BY MR. GABEL: 5
T sadting For snlting, 1'm getting plowing oy plowing. i O, Did you -- when you spoke to Mr. Sage about the y
. Q. Muybe that was a baek choice of wards. Fow sbow 4 ugreement (it you were making heve for this premises, |
" elfectiveness of your jolr? Dovs Uit afteet - @ it you ever spoke Lo him, did you ever bring up Donon !
i A. Sl twe different entities, 1o 1ivings' nime, o anyone in her situntion as 10 thom
Vi Q. Okay. S you plow i lat, corvedt? " being the intended beneliciaries of yowr work?
= A Ub-hah Vi A, No.
I . And there's some residual snow el over? 13 MR. GABEL: Okny. Nolhing fther.
i A. T guess it wonkd be vonsitered like 3 glaze, ov M ML BARATTA: Thunks very much.
it whatever, whatever dousn't, Yoo knmv. B THE WITNESS: Thank you,
i Q. 1 mean your anorey's indicated that you cand te s * *r
yemoval the snow. {The depnsition was concluded at 1:39 pan.)
A, Exaely.
€. Do youseree with that?
Al 1 agren
Q. Atbright. But -
A, s oot inches.
. Right. Bt when you're thane plowing i vou apphy
K salt, how does i alfeet vie job when the
: remperaires e right se that salt ehis?

13 (Pages 49 to 52)
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Thomas Caramagno
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]
14

(113
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Page 53
CERTWICATI
STATE OF MICHIGAN
COUNTY OF MACOMB

1, LISA M. FIX, CS.R. 3121, Notary
Public in and Jor the above county and state, do
Nerehy ecstify that the deposition was taken before me
om the date haveinbelore siued, that the winesswas
by me Nirst cluly swom fo testify to the troth; that
this is a e, Tobl and cnmplclx; wangeript of my
stenopraphie notes so take; and that 1 am not velated,
ot a counsel 10 either party, nor intencsted in te
event of s canse,

f/'.su\:d/)iw\"'f{ﬂ-& T
LISA M. FIX, CSR - 3121
Notary Public, Macomb County
My Commission Expires: 4-9-2019

T LIt e g (T I T I T

14
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T8 Landscaping & Snow Removal Inc.
35426 Gordolla
Clhinton Twp.,. Mt 48035
(586) 790-3145

HISTORY REPORT FD) CUSTOMER 2 5908 PROPENTY MAME:  SAJO'S PLAZA HISTORY STARTING AY:  ouasns
Pago b OAfE PNTEDISNING . Invoice
{ine# Dale Deblts Crodits Coda Duscript Assigned
1467 010113 N Previous Balance
1469 01/02114 D SNOW PLOWING  pp

SNOW BLOWING
SNOW PLOWING  pp

1470  01/0214
1471 0170314

1472 ONW03N4 SNOW BLOWING
1473 010GN4 SNOW PLOWING  pp
1474 01/05/14 SNOW ALOWING
1476  0106/14 SNOW PLOWING  pp
1477 01/06/14 SNOW BLOWING
1478 0VATIHS SNOW PLOWING  pp
1479 01NN SNOW BLOWING
1480 0126014 SNOW PLOWING  pp
1481 012514 SNOW BLOWING

SNOW PLOWING  pp
SNOW BLOWING
SNOW PLOWING  pp
SNOW BLOWING
SNOW PLOWING  pp
SHOW PLOWING  pp
SNOW BLOWING
SNOW PLOWING  pp
SNOW PLOWING  pp
SNOW BLOWING
SNOW PLOWING  pp
SNOW PLOWING  pp

1482 01/26/14
1483 01726114
1484 D274
1485  ow2INna
1488 02/0114
1489 02/C2114
1490  02/02/14
1491 02/0514
4492 02/06/14
1493 02/06/14
1494 02/09/14
1465 0211014

UUOOOUUODOOOOOOODOUUUOOOOOUUOG

1498 0211814 SNOW BLOWING
1499 03/02/14 SNOW PLOWING  pp
1600 03/02/14 SNOW BLOWING
1601 03214 SNOW PLOWING  pp
1502 03/12114 SNOW BLOWING
1603 03713114 SNOW PLOWING  pp
1504 03713114 SNOW BLOWING
Totals: Batance!
/ g b !
>Y - [ R L P - A .
o ¢ 1.8 R I S S
.\;-:(,\,C-J-“ C

Q,,/\D/\(Y\ A 7)&(@ LG

++ Totals gu oy inciude Dhis ety since NI I3 @ summary of Honsackans wsdes e prOVIvys bAING velhod

000003

ISARS

= DEPOSITION
EXHIBIT

>

Lo ser QN

000645a
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Janes Sage

J: Appellant's Brief on Appeal to the Michigan Court of Appeals

March 6, 2017
Page 1 Page 3
STATE OF MICHIGAN 1 TABLE OF CONTENTS
INCTHE CIRCUIT COUR'T FOR THE COUNTY OF MACOMB 2
3 WITNESS PAGE
DONNA LIVINGS, 4 JAMES SAGE
Plaintill, 5 EXAMINATION BY MR. BARATTA: 5
vs. Case No. 2016-001819 N 6 EXAMINATION BY MR. GABEL: 2
HON. EDWARD A. SERVITTO 7 EXAMINATION BY MR. STEINER: 52
SAGE'S INVESTMENT GROUP. LLC, a 8 RE-EXAMINATION BY MR. BARATTA: 55
Michigan limited ability company, and £ RE-EXAMINATION BY MR, GABEL: 59
T&) LANDSCAPING & SNOW REMOVAL, INC., » 10 RE-EXAMINATION BY MR. STEINER: 60
Michigan corporntion, 11
Deiendoms. 12 EXHIBITS
13
14 EXHIBIT PAGE
15 (Exhibits retained by Mr. Baratta)
The Deposition of JAMES SAGE. 16
Tuken at 36470 Morvavian, 17 DEPOSITION EXHIBITS | -3 4
Clinton Township, Michigan, 18 1- Pleading :
Commencing at 2:00 pm., 19 2~ Pleading
Mondny, Mareh 6, 2017, 20 3- T&J Snow Schedule
Before Lisa M. Fix, CSR-3121. 21 DEPOSITION EXHIBIT 4 26
22 (Assignments of Lease)
23 DEPOSITION EXHIBIT 5 36
24 (CAM letter)
25
Page 2 Page 4§
1 APPEARANCES 1 Clinton Township, Michigan
2 2 Monday, March 6, 2017
3 CHRISTOPHER R. BARATTA, ESQ. 3 2:00 p.m.
4 BARATTA & BARATTA 4 !
5 120 Market Sureet 5 JAMES SAGE,
6 Mount Clemens, Michigan 43043 6 was thercupon called as a withess herein, and after
7 Appearing on behalf of the Plaintitf. 7 having first been duly sworn to testify (o the truth,
8 8 the whole truth and nothing but the truth, was
9 STEVEN R. GABEL, ESQ. 9 examined and testified as follows:
10 THE HANOVER LAW GROUP 10 MARIKED FOR IDENTIFICATION:
1n 25800 Northwestern Highway, Suite 400 u DEPOSITION EXHIBITS 1 - 3.
12 Southiield, Michipan 48975 12 MR, BARATTA: The record will retlect this
13 Appearing on behall of the Defendant, T Landscaping. 13 is the deposition of James Sage, taken pursumu lo
14 14 Notice, to be used for all purposes consistent with
15 MARK W, STEINER, ESQ. 15 the Michigan Court Rules.
16 SEGAL MCCAMBRIDGE Is My name is Chris Baratta, 1 represent Donna
Lx} 39475 13 Mile Road, Suite 203 17 Livings. How are you?
L Novi, Michigan 48337 18 THE WITNESS: Good. How are you?
1o Appearing on behalt of the Defendant. Sape's. 19 MR. BARATTA: Good, thank you.
290 2¢ Have you ever had your deposition before?
€1 21 THE WITNESS: Yes.
22 22 MR, BARATTA: Qkay. When was the last time
23 23 you had a deposition?
24 & THE WITNESS: Seven, eight, ten years ago.
2 a5 MR. BARATTA: All right. So just going

1 {Pages 1 to 4)
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J: Appellant's Brief on Appeal to the Michigan Court of Appeals

James Sage
March 6,_2017

Page ﬁ

Page 5

v over a couple of the ground rules in case you've 1 A, Nope.

2 forgotten. The woman to my Jeft, your right is taking 2 Q. Okay. Are you currently employed?

3 down everything we say, so it's important for a couple 3 A, Yes,

9 of reasons that | bring this up. Verbal responses to 1 Q. And where are you employed? '.

5 my questions as opposed 1o nodding or shaking your 5 A. 1'm seli~employed. ’

6 head o that the record is clear on your response. 6 Q. Allright. And are you self~employed as an

7 THE WITNESS: Gotit. 7 individual, or do you have a company or companies?

8 MR, BARATTA: Good, - And then I know when 8 A. | have companies. :

9 we talk in normal conversation you understand what my 9 Q. Okay. What are they? 4
10 question is before | finish my sentence most of the 10 A. U, real estate companies, restaurants. H
1 time, but in this case I'm going to ask you to let me 11 Q. Isyour selt-employmen pretty much in the realin of ’
12 finish my question, and then in turn T et you 12 restawvants and real estate companies?

13 finish your angwer $o the record and the transeript is 13 A, Yes.

14 clear, okay? 14 Q). Do you delve into other areas for income?

15 THE WITNESS: Got it. 15 A. 1 have in the past, yes. i

16 MR. BARATTA: I you don't undesstand 16 Q. Aswe're here currently is it just restaurants and !

17 anything that I'm saying, let ;me know and 1l be 17 real estate investments?

18 happy to rephrase the question until we comimunicate 18 A. Restaurants and rea} estate. ! do some hard money

19 cifectively. Good? 19 lending where I buy mortgages. You know, buy

20 THE WITNESS: Good. 20 mortgages.

21 MR. BARATTA: Good, Okay, 21 Q. Okay. All right. But that's generally those thiee

22 EXAMINATION 2 things are the nature of - {

23 BY MR. BARATTA: 23 A. Yes. A

24 Q. State your full name for the record, please. 24 Q. --how you earn your imoney? A

25 A. First pame is Jim, last name Sage, S-A-G-E. 25 A. Yes. %
i

Page 6 page 8 |

N

! Q. What is your full name? 1 Q. Okuy. And one of those companies, as § understand it, {

2 A. My lepal name is Jamal, JeA-M-A-L. 2 is ealled Sage's Investment Group, LLC? H

3 Q. Jamal Sage? 3 A, Yes, :

3 Al Yes. 1 Q. s that a sole member LLC? i

5 Q. Your address? 3 A, Yes. '

5 A. 10 Capri Lane, Denrborn Heights, Michigan, 48127. & Q. Okay. Mow many cmployces are in that LLC? :

1 Q. Your date of birth? . U A, None.

37 A, 5-3-62. § Q. When was it formed, do you recall?

9 Q. Did you graduate from high school? ¢ A. 1don't recall, X
10 A. Yes. 1 Q. More than ten years ago? :
1 Q. Which high school? 1 A, Yes. I'm not sure, to be honest with you.
12 A. Tordson, e Q. Okay. That's linc. That's a fair answer.
13 Q. And what year? 13 A Yeah. :
i AL 1980. s Q. Thavs another ground rule. 1 you know something, :
15 Q. Afer high school did you have any subsequent 5 greal -

16 education? 1% A. Yes,

1 AL Yes, i Q. - butif you don't, just el me ihat you don't know

16 Q. Where? T something.

e A, A couple years of coblege at Henry Ford. v A. Yeah. Oripinally we ovened everything vnder one LLC,
20 Q. Any degree lrom there? o and then 1 want to say aboul seven, eight, ten years

248 A. No. o ago we switched everything avound and we moved

22 Q. Okay. Other than the couple of years at Henry Ford, o everything (o different 1L,

3 any other education? 1 Q. You followed your lawye's advice?

24 A. Some pilot fessons here and there, but that'y il A Ob, yos.

25 Q. Any certilications? Q. Good.

2 (Pages 5 to 8)
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James Sage
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-

March 6, 2017
rage 9 Page 11
i A. And accountant’s. 4 company, amongst others, Tor 3 fall that veeurred at
2 Q. And accountant's right. And more 1ax veturns to file. 2 the plaza on February 21st, 2014. You sensrally
3 A. Yes, 3 Famibiar with the Jawsuit? -
1 Q. Yes. Yes. 4 A. Um, ! heard about it reeently - :
5 So you don't recall if Sage's Invesiment 5 Q. Okay. :
6 Group is more or Jess than ten years old, but do you # A. = {rom you, actuably. '
7 recall ag of 2014 whether or ot that company was - 1 Q.%meWmMmMmMmeMmmm B
1 formed? 8 which means to bring some documents with you. So this ¢
9 A. Yes. 9 question may be more appropriate for your counsel, but (
10 Q. ltwas? 10 P going to ask you anyway. | asked you to produce
1 A. Itwas, uh-hub, i today any and alf snow removal and deicing contracts f
12 Q.mW“MWWM%Mdemwwummﬁ 12 in effect for the premises located at 25001 Gratiot <
13 A. Just that building. 13 for the month of February 2014, Do you have any 5}
14 . Just that building, or just that -- um, I'm going to 14 Jocuments in response to that? ‘
15 say stip mall or plaza, for lack of a better lerm? 15 A. Mo, No, Idon't.
16 A. The whole strip mall. 16 Q. Okay. ls there a reason why you dont? ;
17 Q. Okay. Now, in the sirip mall, let's break it down a v A. } just don't keep receipts, don't keep documents. i !
18 little bit, if we counld. First we're talking about 18 mean some of them 1 do sean in, but - i
19 25001 Gratiot Avenue in Enstpointe? 19 Q. Well, these ave — |
20 A. Yes. 20 A, We don’t - you wanted to know in regards (o T&, 1 H
21 Q. Aliright. Consists of, genervally speaking, a parking 21 believe? i
22 lot and one buikding? 22 Q. Well, L assume that T is the snow removal contractor
23 A. No, it consists of a parking lot - well, 2500 -- we 23 for that plaza at the time we're tatking about? it
29 have » few nddresses there. 25001 Gratiot is the 24 A. Yes
25 Dimitri's, and then next to it we have a hair salon, » 25 Q. And ) don't know if there s written contract
Page 10 Page 12 %
1 pizza place, but those addresses are all 'Ten Mile -~ 1 between Sage's and T&J, or if there is an oval §
2 Q. Okay. ; 2 agreement? i
3 A. --so. 3 A. It's an oral agreement, There's no contract, !
4 Q.mmmcmwmmMMMmemawmme 4 Q.OMyAmmmedwmumemmmMmTM H
5 buiiding? 5 would be regarding snow removal, as well as any
6 A, They're attached. s deicing or salting scrvices? H
K Q. They're attached? 7 MR. GABEL: And let me object to the term
8 A. One same building, same parcel. 3 vemoval, 1 know it's a term of art, we all use it, 4
9 Q. So how many tenants, if the plaza was fully occupied, 2 but objeet to form and foundation. ] think it's show :
10 would you have there? i maintenance, but you may go shead. 3
1 A, .About ten. 1t MR, BARATTA: Well, we can use that term -~
12 Q. Okay. So there's the restaurant and approximately 12 MR, GABEL: That -
13 nine other businesses there? b3 MR, BARATTA: - if you're more comforlable :
v A, Yes, 14 with thal.
15 Q. And do you recall how long you've owned that plaza 15 MR. Gabel: Correct, 1 just don't ike the
i for? 16 word removal because -
i A. 1bonght thatin 1997, ¥ MR, BARATTA: 'Cuzit's a verb?
18 Q. Okay. And just so the record's clear, we're talking n MR. Gabel: No, because it's impossible to
19 abowt Sajo's Plaza in Lastpoinie? 1 remove --
20 A. Yes. no MR, BARATTA: All the snow?
21 Q. Okay. This parlicular LLC, Sape’s vestment Group. ol MR. Gabel: - snow, therefore I'm
22 doesn't have any other properties or assets? 2z objecting 1o form and foundation. Pleasc go abead and
a3 A. No. ask him what the nature and extent of it is.
24 Q. Aliright, Were hereto 1atk about today primarily a B BY MR.BARATTA:
25 lawsuit that Donna Livings has filed against your Q. Al right. So the Snow Maintenance Contract that you

Carroll

3 (Pages 9 to 12)
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March 6, 2017
Page 13 Page 15
E have with T&d is oral? 1 THE WITNESS: This is saying that we said
* A. Yes. 2 that T&J is not responsible, or is responsible?
3 Q. Any salting or deieing is done by T&J to that ploza os 3 BY MR. BARATTA:
U of2014? 4 Q. ‘This is a document that your lawyers filed saying that
8 A, Yos. 5 T&T is either wholly or partially responsible for the
i Q. Arethere any other independent contractars who might 3 incident in question. And the incident in question
? be responsible for snow maintenance or deicing at 1 involves Donna Livings.
4 Sajo’s Plaza in February of 201472 8 A. Okay. i
s A. Not that I have hired, but itis the tonants' o Q. Aliright. So a cauple of questions on that document |,
10 vesponsibility to tnke enre of the snow and the icing 10 there. X
n anhmmg1&JmmdwumwahLmum n 1t indicates in the document that there is :
i all their leases they’re vesponsible to take care of 12 an aprcement between T&J and Sage's, and when | say .
13 the jeing, they're responsible to take care of the 13 Sage's - -
i snow, the sajting. Se it's stated in all their 14 A, Investment Gronp. i
1% Jeases. 1s Q. --you undeystand that I'm talking about -- R
16 Q. And we'lt get 1o that in a litthe bit. 16 A. Uh-huh, :
A A. And the reason we do that —- can § keep going? 17 . - your company that's the defendant here? q
10 Q. you'd like. 18 A. Yes. :
19 A, Sure. The reason we do that is ) cannot havea 9 Q. So you just indicated that this was an oraj agreement g
20 company - we do - we use T&J Landseaping, o T&d 20 that you had with T&J versus a wiitten contract?
21 Snow Removal or Snow Plowing, whatever you want to 21 A. Correct.
22 call it, to get the bulk of it outof there, But 22 Q. Allright. So my question now is, when did you - i
23 let's say it snows at 2:00 o'clock in the morning, and 23 First of all, was theve ever a written
24 then 3:30, 4:00 o'clock in the morning you stayted 24 contract for snow maintenance? o
28 getting more snow, you knew, they've not going to go 25 A, No. i
3
¢
Page 14 Page 16 [
1 back there on the hour and just clenn it up, There's 1 Q. When did the ara} agreament commence between Téel and
2 always snow is constantly geing to come down, 50 \ve o Sage's regarding snow mintenmnce at Sajo's Plaza? ‘
3 leave that up to the tenant. But the mnjority of the 3 A. We've heen Iriends for about 25, 28 years. :
4 salt and snow we take care of, but it's not our 4 Q. Who's we? g
5 responsibility. 5 A. e and the gentleman that owns T&J Landseape.
6 Q. Okay. 6 Q. Hisnome?
7 A, 1do it to make sure that the tenants are doing their " A. Tom Caramagno.
8 responsibility, therefore, what's why we bill them. '-‘ Q. Okay. 1thought it was Dave, but that's fine.
9 Q. Okay. ﬁMaanwawMM|MmmEWMK 8 A. Could bre one of the partners.
10 Number 1. Do you recognize this docuiment? n Q. Goahead.
u After you've had a chance 1o read it, Tet 1 A. Butin evcry property that T own they maintain, they
12 me know. A service it, they clean the snow, they ent the grass,
13 A. Olkay. Ik they salt, they Tertilize.
14 Q. You finished veading it? i Q. Saif you had to cstimaie how long this oral
13 A. Pretty much, yes. 1 agreement’s been in place, and you're right, it was 1o
16 Q. Allvight. So l'm assuming thal you provided this e Tom, between T&J and Sage's, you would say -
17 information 10 your atiorey, what's essentiaily the i A. Pwenty-five years, 28 years.
1y factual predicate Tor what's contained in Exhibit 17 Ik Q. Okay. What are the specific lenms, or what were the
19 Is that your duughier? specific terms as of 2014 regarding snow maintenance
20 A. No. or deicing?
21 MR STEINER: | will object just, um,to A. When it snows, they plow, when it needs salting, they
22 the extent thal it's a legal document Bled in the salt.
23 course of this lawstit, Q. s there any minimum amount of snowiall thi would
21 MR, BARATTA: Document speaks lor itsell. wrigger T&IS response?
25 That wasn't my question. A. No.
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Page 17

Page 19

break it down a lale biw
So you've assumed a three inch snowlll -

Q. Why do they have to notify you it they're responsible
For maintenanee?

t Q. Would the decision to plow Sujo's Pluza be left to Tom 1 A, Okay.
E Cavamagno, or T&J, or would you call T&J and insivuct 2 Q. -~ and you've told me that T&J is going out there, :
: them to plow? 3 I'm asswming that's pursvant 1o the agreement that you
i A. Wonld be up to T&.J to plow, but generally it we get 8 9 have with T&J, correet?
: half inch or a very light conating of snosw they do not 5 A, Yes, we just tatked about it
k4 come ont and plow, it's nothing there to plow. But 6 Q. Okay. So you alse now are intermingling a lenant's
B when there’s vesson for them to go plow, they do go ? purported responsibility to maintain the lot in
2 out there and plow.- But then, like I said, it's the 8 yegards to snow, and I'm not sure how that correlates
B tenants’ responsibility to -- 9 or intertwines with the oral agreement that you have
)G Q. No, No. No. 1don't want to talk sbout tenants, 10 with T&J.
1 You're ouiside the scope of my question, We'll get to 11 A, T&J is supposed to come out and plow, ay | stated, nt i
1 the tenants in & couple of mibutes, 12 3:00 o'clock in the morning you get three inches of
13 So it was up to T&JS's diseretion to plow? 13 snow, olay? But then once the parking lot is plowed,
14 A. Correct. 19 it's also the tenants’ responsibility to maintain it !
15 Q. You mentioned, though, that if there was a minor 15 throughout the day. And I've gotten many calls :
16 amount of snowiall tha they wouldn't necessarily come 16 tiroughout the day asking if we ean get it plowed }
out, is that alse correct? 17 again if we get another inch oy two inches or f
A. I's very minoy, yes. 18 three inches, or whatever the case might be. But it's H
Q. And very minor would be, T think you said about a baif 19 up -~ ft's the tenants’ responsibility to take care |
ineh or lesy? 20 of, “The repson 1 hired T&J's, to make sure that it's )
A. Quarter inch. 2 being taken care of, it's being plowed, it's being ;
Q. Okay. Coating, a small conting? 22 saited as needed.
12 A. Yeah, a small conting, dusting. 23 Q. So when T&J does that first plow after your g
e Q. Other than that, your oral agreement with T&J is that 24 hypothetical three inch snowfall, is that something L
1y if it's anything over a minor amount of snow, it's T&J 25 that you pay for, your company pays for? i
: \
Page 18 page 20 |
) who has the responsibility to come.and plow the lot, 1 A. Yes. Thercfore, but then jt's distributed back to the
B correct? z tennnts,
3 A. Correct. 3 Q. Pro rata undar CAM, C-A-M?
Ll Q. Allright. So what about deicing or salting the fot, 1 A. Under CAM charges. But again --
5 is that also up to T&J's discretion? & Q. Do the tenants -~ H
f A. Yes. e Go ahead, 1 don't want to cut you off. §
E Q. Okay. U A. But again, to -- they do get billed for the CAM's from |
» A. It'sup 1o the tenants, 1t's not up to the tenants, u ‘T'&J and everyone clse as your bill stales there, i
€ it’s the tenants’ responsibility under their terms of # Q. ‘They get billed from T&4, or from you? ‘
i the lense. What we do is we do the parking lots, yon 10 A. No, they get billed from me, 3 pet billed Irom T&J). i
LN Jmow, we do salt them, we do plow them, butit's the bi Q. Right
1 tenans’ responsibility. We da it to malke sure it b A. But at the sane time, Jike | said, fi's their
i docs get done, but as 1 stated earlior, if'it needs to 13 respensibility to maintain it throughout the day.
i gei done pver and over again §t's the tenants® 14 Q. When you say maintain i, are you tatking about the .
i responsibility. 5 sidewalks or the parking Juis? N
; Q. Pmnot clear on your answer at all, t A, Everything around their huilding. :
A. Okay. We plow it - assuming we get a spowlall, okay, Q. Okay.
like | said carlier, it snows at 2:00 o'clock, 3:00 i A. 1¢'s stated clearly in the Lease.
o'clock In the morning, we get three inches of snow. B Q. Now, ;\l'dll)cy obligated o use T&), the wenans?
T&J goes out there and eleans jt all up. A, No.
Q. And 1 want 10 st0p you right there, Q. In particular, Grand Dimii's?
Ao Okay, A. They conld use anyone they want (o, they just have to
Q. Okay? And I don't want to cut you ol but { want to notify us, you know, as Jong as they take care of it

P
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Page 21 Page 23
t A, They're responsible - so we don't have T&J gt (ouble A. tinspect - § inspect as needed. | don't go there to
B billed twice For two companics, - malke sure - | have multiple properties, so I don't go
* Q. But you wouldn't get double billed. E to each property -- 1 go there to make sure it gets ;
* A, P going to get billed from T&) fromy clearing their i plowed, it gets cleaned, yes. R
u parking lot: ~ Q. Do you go there before it gets plowed? .
Q. Right 5 A, No. !
? A. And they've also - they're not going to pay mwe hack 7 Q. So you go there after to see that T&J did plow?
2 under the prp rafa share beeause they foolt enre of it. ¥ A. 1do n drive through, and I have tenants that notily i
u Q. Butyou're going to get paid back for the bill that 9 me it it doesnot get plowed. ) ;
10 T'&J sends you by the tenants, 0 Q. Right. But the answer to my specific question, you :
u A. I8 you are a tenant would you do that? il dowt go 1o Sajo's Plaza before to make an ospection
12 Q. No. No. No i¥d for the purpose of determining whether T&J should come :
13 A, If you were Dimitri's would you let e bill you, and 13 out or not? !
14 then you clean the parking lot, as well? 14 A. Absolutely not. t
5 Q. You can't ask me questions, but the answer is no, Lk Q. That's correct?
16 A. Okay. Well, P'my just giving you a hypothetical heve. 16 A. . Correct, i
17 Q. Well, 'm trying to - I'm just rying to figure it 17 Q. But you said you do go back to the property to Jook {
19 out. 13 and see what type of a plow T'&J did? :
18 A. I"n trying to answver your guestion. 19 A, Oceasionally. H
oo Q. T&J comes out the first time in your snowfall - in 26 Q. Occasionnlly? ¢
I your snowfall example and they plow the lot. (3 A. Ocensionally. 1 do a drfve through - not ¢
n? A. Olay. 22 specifically on the snowplow, but 1 do » drive ;
23 Q. Now you said it's up 1o the tenants to maintain it the EX] through, check for potholes. Ido # drive through, f
&4 vest of the duy? 24 make sure the tenants are keeping up with their :
25 ° A, Okay. 2% maintenance. I do a drive through, make sure theve's
Page 22 . Page 24
1 Q. So they could use any contractor they want after that, 1 no garbage in the back buildings, But that's done
2 right? - weeldy or biweekly basis, ox as needed if { get a
3 A. Absolutely. B phone eall, . H
1 Q. They're going to get billed for T&J coming on the K Q. Now, when T&J comes out the first time in your example
9 property by you - * oF a three inch snowfall, that's pursuunt to the oral s
& A, Yes, B aprezment that you have, that if' it's anything more t
7 Q. --under CAM? K than just a minor couting they need to come out and 3
3 A, Correch ¥ plow, correet? :
9 Q. Okay. Are the tenants allowed to call T&J 1o come out B A, Correel. i
10 additiona) times? i Q. And then Fwasn't clear on your answer 08 far as
11 A. They have T&J's number, yes. 1 salting the parking lot. Is that also up to T&J's :
1z Q. Are they permilted to do s0? i diseretion, or is that your diseretion? 3
13 A, Yes. And again, (o answer your question from envlier, i A. No, it's up to T&J's discretion.
4 when T&) plows at 3:00 o'clock in the morning, they e Q. Okay. And ! would assume, if' you knaw, that salting :
1y leave, i it necds fo get plowed again they contact i is an additional charge? :
i them to get it done. But neither mysell, nor T8 " A. Caorrect.
) would be on the parking lot, fo see how the parking 0. And that, again, would be passed on to the tenants
lot looks the rest of the day after it gets plowed. through CAM?
By Q. Youdon'tinspect Sajo's Plaza, I'm assuming, bascd on A. Correct,
your apswer, Do you leave that up o T&Ps Q. Albright. So Pm going 1o shaw you the document
oi diseretion? marked as Fxhibit 2. W the same pleading as
. A. As far as snowlall? Exhibit 1, exeept this one involves Grand Dimitri's.
H Q. As far as checking the lot, inspecting the ol 1o see A, Okay.
A whether or not the lot al Sajo’s Plaza needs 0 be . And alier you've had a chanee to laok at i, iy first

plowed in the first place.

guestion is I assaming you provided your altormeys

6 (Pages 21 to 24)
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page 25

Page 27

1 with this information regarding Grand Dimii's? i A. Uh-bub. i
2 A, Correct, 2 Q. Just tell me genernlly, sir, what those ussignments .
3 Q. You mentioned carlicer that the tenants’ responsibility 3 were,
4 for removing or maintaining snow and deicing is the 1 A. Well, T bought the buflding from, vim, Boukis,
5 tenanty' responsibility pursnant to their leases. s Q. Boukis, that was it.
6 A. It's pursuant to their feases to maintain the property 6 A, Boukls. And he Lease was -~ ] believe it was between
1 for the icing. ‘And 1 could pull the Lease out and 1 Boukis nud -»
g point it out to you. Ibelieve it's under Repairs and L Q. Crand Riviera?
2 NViain{enpunce. 9 A, Grand Riviera at the time.
10 Q. Your attorney has already forwarded me copies of 10 Q. And who is Grand Riviera?
1 Leases, but -- and ] can show them 1o you and we can 1 A. Grand Riviera nsed to be -~ God, you've mnking me
12 mark them. 1z think now.
13 A. Okny. 13 Q. tknow. Youmade me think,
14 Q. But | want to tell you in advance, that they appear to 14 A. It was a couple of young men that van the restaurant
1s have been expired over ten years ago. So if you have 19 there, they had the Lease with Bouliis over there,
l6 something more current that you can get Jor me, that 16 Q. Question. Was anyone from Grand Riviera cither Tom or
17 would be great, otherwise we'll mark this and go iz Jumal Shkonkani? :
18 through this. 13 A. They - they bought the building - they bought the
19 A. That's the original Lease. 12 restaurant from Dimityi's. Dimitri's eame in and
20 Q. Allbright. 20 bought it, and then they transferved it to that for
2t A, They really have no Lease right now. Those hnve 21 them. They'rve the cwyrent owners right now.
22 heen -~ 22 Q. Alvight, Let's finish up one thing ata lime,
23 Q. Okay. 23 So the assignments reflsct that you bought
24 A. They've heen a month-to-month for quite some time. a4 the building from Boukis.
25 Q. So does Grand Dimini's have a Lease? 25 A. Correct.
Page 26 Page 28
1 A. Yes. Canl seeif that's a correct one? 3 Q. And essentially the Jeases weve assigned to you or the
2 Q. Sure. Letme get this out for you. 2 company that you owned which purchased the plaza.
3 MR. BARATTA: Let's mark the whole thing. 3 A. Correet.
9 You want these assignments? 4 Q. That's a geneyal, good statement about what the
5 BY MR. BARATTA: 5 assignments are?
6 Q. Before we go off the record, what are these 6 A. Yes.
7 assignments? Are they just -- I mean 1 know Jinumy 7 Q. Allright. So youassume, then, the obligations as
3 Giftos is in there. He's been dead for ten years. 8 fandlord under the Lease between now yoursel and
2 A. Yeah 9 Grand Riviera. Does hal sound pretty accurate?
10 Q. Used to play backgammon with him. 10 A. Correet,
11 A. Yep. 1 Q. Allvight. Question. When did Grand Riviera -~
12 Q. Pretty good player. le was. 12 strike that.
13 A. Heis. Godrest bis sonl. e was a good guy, too, 13 What was Grand Riviera’s name to the public
11 (OFf the record.) 14 as o restaurant?
15 MARKED FOR IDENTIFICATION: 15 A. Riviera's.
16 DEPOSITION EXHIBIT 4. 16 Q. Okay.
11 BY MR. BARATTA: 17 A. Grand Riviera.
18 Q. Solthink that's Exhibit 4 in front of you, Mr. Sage, 18 Q. And how long did Riviera's Restawrant exist for?
19 and 1 don't have a copy in [ront of me, bul 1 remember 19 Until what year?
a0 looking at it ‘The first several pages looks to me 20 A. You are making me think.
21 like they're assignments of leases, and they're going 23 Q. If you doi't know, you don'l knaw. H you can give me
2 back. if } recall correctly, maybe to like the late . (3 a balipark, give me a ballpark.
o3 90y, There was an Fddie Boutox or Boufvos Trust. 23 A. ) koow Dimitri's --
B There was James Gillos in theye. Lihink your name 2 1 have to take this,
2 LR Q. Goahead, That's fine.

way in there at some point.

N

7 (Pages 25 to 28)
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Page 29

(O the record.)

—

Page 31

Q. In other words --

MR. BARATTA: Wetook a short break and 2 A. Pl bave to check my records,
we're back on now. 3 Q. You don't have a copy ol a writicn Lease between 3
kl BY MR, BARATTA: 3 Sage's and Grand Dimilri's?
. Q. You were thinking in your head when 4be phone rang how 5 A. Can you pive me s fesy minutes? 1 eould ook In my :
Jong Riviera Restaurant was around for, or when did 6 offiee. X
g they cease o exist? 7 Q. Sure, wecan. :
A. I Dbelieve Dimitri's fook over about ten years ago. 2 A. Canwe take a quick brenk?
ks Q. And Dinvitri's is the Shkoukoni brathers? 9 Q. Sure, why vot?
e A. No, Dimitri's originally was Jinnny Dimitri, 10 (OFT the record.)
1l Q. Okay. 11 MR. BARATTA: Back on.
e A. 1t could be Giftos. It conld have been Gittes. I 12 BY MR. BARATTA: 2
13 believe it was Giftos, and then it was Jirmmy Dimitri, i3 Q. So you were going to go look, Mr. Sage, and you were 1
X and then they eajled jt Dimitri's, and then these guys 14 going to sec if'there is o written Lease Agreement
13 took it from them, 15 between Sage's and Grand Dimitri's. ;
16 Q. And then when Shkoukani's took it over it became Grand Le A. They're is none. A
17 Dimitri's? 17 Q. Okay. Do you know if Grand Dimitri's hired any
Li A, Yes. 18 contracior Lo remove snow or deice the premises other !
te Q. So it went from Dimiti’s 1o Grand Dimiti's? 19 than perhaps T8&3? H
"4 A Dimiti's. 20 A, No. :
=1 Q. Did you ever have a Leose Agreement with Grand 21 Q. No, you don't know? |
Dimini's? 22 A, No,1don't know.
A. No. 23 Q. Do you know iF Grand Dimitsi's ever paid Tt tor snow H
Q. So they have always been month-to-month? 21 maintenance services or deicing services at the plaze H
A. ‘They've alwanys kind of followed the terms of this’ 25 independent of your CAM charges? {
:
page 30 Page 32
1 Lease. 1 A. No, L don't, %
2 Q. Right. Butihey never signed a Leass, correct? 2 Q. Allright. Do you know whether Grand Dimiui's ever s
3 A. No, 3 Set the terms for snow maintenmee or doicing services
1 Q. That's corvect? 1 at Sajo’s Plaza with 18?7 i
5 A. Correct. 1 helieve they signed an assignment, 5 A. No, Idon't. .
3 aceepted an assignment. 6 Q. I had asked your attorneys to produce -« | want to 5
7 Q. 1 didn't see thut in theve. 1 you could point it out 7 represent it was 8 couple months ago, but it might
8 to me, that would be great, 8 have been a shorter time period than that, complete .
2 A. Ob, there's Jim Giltos. 9 copics ol any and all bills and/or invoices for snow
10 Q. So you indicated in your Notice of Non-party Fault, o 10 and/for ice removal at the subject premises. Your
11 your altorneys did, that Grand Dimiti's has an 11 response, through your atiorey, was that you don'l
12 obligation pursuant 10 & written Lease Agreement, and 12 have any responsive documents at this fime. And does :
13 actually we've learned today, correct me i 'm wrong, 13 that suill remain truc? 5
ta that there is an oral Lease Agreement, not a written? i A. Yes.
15 MR. STEINER: One moment. I'd like to 5 Q. Js there any reason why you don'l keep any copies of :
e object 10 Toundation. That calls For a legal 16 bills or invoices for snow remaval services at this
i conclusion. 1 plaza?
18 BY MR, BARATTA: 18 A. 1 keep invoices for all my plazas, but when it cames i
re Q. Okay. 1don think it does, but you con answer the down to snow removal and landscaping J don't ‘cuz
20 somelimes we get bills, sometimes we don't get hills.

question.

A. They've ahways lollowed the tesms and the conditions
of the original Lense sinec they tool over.

Q. Okay. And then a follow-up question. Did they sign
that Leasce you're referring 1o?

A. No, but they have - 1 don't -

Like I snid, we're friends, we o n tot of things
topether, There's no generl - you know, he comes in
here, he has a house account that we waive it for him.
Q. Yuah.
A. 1 do things Jor him, you know, but his responsibility

29 to 32}
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Page 33

Page 35

1 is to take care of all my propertics. 1 and salting, but it's for the following winter, so I'd
2 Q. | get the Briendship deal with you and Mr. Caramagno, z like to actually get the covrect time period. So that
3 1 understand that, but § guess my question, it's 3 would be -- the correct time period would be July Lst,
4 really sort of a concern on your behalf at this point, d 2013 to June 30th, 2034, Are you following me?
5 would be what if the scenario existed where ong of 5 A. This is -
6 your tenants at Sajo's Plaza said I don't agree with & Q. ‘This is for July st, 2014 to June 30th, 2015,
7 this, Mr. Sage, | don't think that you paid X number 1 A. Correct, And the date of the bill is July 1st.
9 of doliars for snow removal. 8 Q. The date of the incidenl we're talking about is :
9 A. Which we do. o 2-21-14, ¢
10 Q. Where would you have the backup in order to say fo the 10 A. Oh. 2
1 tenant, well, Mr. Tenant, here it is, here's a copy of 12 Q. Soit's not, um, encompassed in this letter, !
12 the bill, and then this is your pro rata share. You 12 A, OXay. :
13 don't consider that a good practice 10 keep those, or 13 Q. I's--
14 you've never had that siation before? 14 A. Well, thisis - :
15 A. We haven't had that situation. 15 . It's five months later. So maybe you can tell me, :
16 Q. Okay. You don't have any employess personally who 16 does this fetter -
17 would have removed ice or snow from Sajo's Plaza back 17 A. So would you like the one prior to this?
10 in February of 2014, correst? 18 Q. Yes.
19 A. No. 19 A. Yeah. Do you mind if we take a break, P'll go gret it ’
20 Q. Correct? 20 for you right now?
21 A. No. Yes. 21 Q. WMot at all. That wouki be great. Thank you.
22 Q. ltreads tunny, that's why | have to do that. 22 A. So you need the one from 2013 to 2014, right? :
23 MR. BARATTA: Did you have a copy of this, 23 MR, STEINER: Yes. .
24 did you say? 24 MR, BARATTA: Correct. Thank you. ;
25 MR. STEINER:. Yeah, I think | do. 25 (OIf the record.)
Page 34 Page 36 Q
1 BY MR. BARATTA: 1 MARKED FOR IDENTIFICATION: :
2 Q. Your attorney's going to show you a copy of what was = DEPOSITION EXHIBIT 5, x Q
3 marked as Exhibit 2 in Miss Livings' deposition. So 3 BY MR. BARATTA: : 2!
a if you take a look at the -- if you take a Jook -- 1 Q. Allvight. Mr, Sage, you were kind enough to provide i 2
S First of all, do you recognize this letter? % us with this lelter now. It Tooks like this : vl
6 A. Yes. & encompasses the right period of tine ~~ the right o U
1 Q. What isit? U period of time for your CAM charges at Sajo’s Plaza. o
3 A. It's an invoice X send out to a1l the tenants. No, an ® Correet, this encompasses the snow removal for the <
9 invoice | send out to Dimitri's as one of the tenants. o winter of 2013 and *14?
10 Q. ltappears to me, from reading this letter, that you o A. Correct. Z
L send this letter, or a similarly styled letter to 1 Q. Alivight, Great. O
12 Dimibri's twice per year? R So it Jooks tike the snow renoval and o
13 A. No. td sulting was about 6,725 -~ :}>
14 Q. Once per year? B A. Coryect, Q
s A. Once per year. : e Q. -- for the yenr. There was some lawn cutling, What =
16 Q. Okay. Would you retain a copy of the letter that you R is General Maintenanee, that category? What does that >
17 sent Dimitrt’s on July 1Ist, 20147 cncompass? s
18 A. Yes, 1 have that particolar -- that exact one. A, Parking lot asphall. voofing repairs, light fixture [w)
19 Q. Youdo? repair, light buibs. —
20 A. Yes. Q. Okay. I F'm reading (hese bwo leners conrectly, the ~
21 Q. All right. Maybe when we take a break in a short 12 shibit Number 5 andd, [ believe it is - Tm sorry, =)
22 while you could get that one. £ hibit 2 for Miss Livings' deposition and Exhibit 5 I
23 A. Yes. . hereoday, itiooks o me like Dimitri's pre-pays E\,‘)
24 Q. Because in looking at this leiter 1 see. um. you know. about $13,000.00 per year For maintenance?
s A, That's their CAM chinrges, proportionate shave of the

the expenses. for exampte, itemized for snow removal

9 (Pages 33 to 36
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Page 37 Page 39
! CAM charges, 1 Do you know what those stand for?
z Q. Well, uo, 17,390.82 is their share, corveet? 2 A. No, I don't.
3 A. Correet. They prepaid $15,000.00. 3 Q. Whal about snow plowing, aller that it says P.P. 1s
4 Q. So when do they prepay that? g that per push, or something, if you kinow?
&4 Ao With monthly renl. 5 A. D'masswning it’s pexr push, yes,
G Q. Alright. So you divide 15,000 by twelve, and then 6 Q. Or per plow?
i in addition 1o the ront they pay, they pay that as an 7 A, Or per plow, yeab.
i estimated CAM charge? 8 Q. Underneaths it says, "Salt by request only by plaza
¢ A. Corvect. 9 owner.” That's handwritien. Do you see that?
10 Q. You provide them with the actual charges onee a year, 10 A. Yes.
11 il therd's & refund, you pay them back some money; if 11 Q. 1s that your handwriting?
1 there's an overage, ey owe you some money? 12 A. Nope.
13 A. Correct. 13 Q. Do you know who wrote that?
L Q. Okay. Andogain, Grand Dimitri's doesn't seleet T&J, 14 A. No, 1 don't.
15 you do? 15 Q. Do you recognize that handwriting?
16 A. Correct. 16 A. No, X don't.
17 Q. Lwant lo show you what's been manked as Exhibit 3, 17 Q. Do you know whether or not that is a -- strike that,
13 and 1 don't know if you recognize that document, or if 18 According to your testimony, that doesn’t
19 you -~ if that looks fanvitiar to you at ali? 19 veflect the arvangement you had with T&J as of
20 A. Yes, that's T&J's Showw Schedule, ov when they do plow 20 February of 2014, correct?
21 and they dow'i plow. 21 A. This doenment?
2 Q. Okay. Are these the documents that you frequently 22 Q. No, where it says, "Salt by request only by plaza
K don't retain or save? 23 owner." You testified carlier that it was up to T&]
24 A. 1 don’f get these. 24 to determine whether or not to salt.
25 Q. Oh, but you've scen this before? 25 A, Correct.
Page 38 Page 40
1 A, I've seen it before, yes. 1 Q. S0 it's not up to you, it's up to T&J?
2 Q. Allright. Soif you don't get them, where do you see 2 A. Correct.
4 them before? 3 Q. Other than any people over at T&) Landscaping thal you
4 A. Oceasionnlly, you know, I will question something that 4 hire to perform snow maintenance and deicing
5 he's charging me about and they’lt bring this out. 5 activitics, and P'm talking about the winter of’ 2014,
6 Pve seen it before. 6 was there anyone else who was supposed to inspect the
? Q. So you've gone over it with Mr. Caramagno betore? 7 parking lot and the property to determine iF snow
# A. Oncein a great while. 2 maintenance or deicing was appropriate?
9 VIR, Gabel: Can 1 sec that, please? @ A. No.
10 MR. BARATTA: Swie. 1v Q. Do you know of any witnesses 1o Miss Livings' fall?
1 BY MR. BARATTA: Lt A. No.
iz Q. J¥ by any chimee you're sbie 1o tell me what this 12 Q. When did you first become aware of this incident?
L document representy, the fine numbers with the dates " A. From you when you sent e n Notice,
1 and the description, iF you're not, you're not. 14 Q. Have you spoken with anyone over at Grand Dinutri's
35 A. 1 menn You arc going to have to talk to them abowt in concerning this fall?
18 this, but - 1% A. Occasionally.
i Q. Okay. ! mean you've gone over with My Casamagno, so v Q. Who have you spoken 1o about this fall?
T I don't know i you - ia A, Tom.
A. Yes, it's more of » schedule, } guess, when they B Q. Shkoukam?
actually perform the work. - A, Yes.
a

(2. Okay.

A. s their own log, it's their own records,

Q. There'sa couple of things on here, and Fdon't know
i you know the answer 1o, Number one, it says code.
1 loeks Hke 1 see own codex, one ix N one s D,

Q. And do you remember how many oveasions you've spoken
to him about it?

Ao A couple, three rimes, just (o get to know what's
going on or what happened, nnd, you know, just more
recently after | heard it from you.

10 (Pages 37 to 40)
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Pace 41

Q. What conversations did you have with Mr. Shkoukani?
Speciticalty what did be say 10 you shout how this
ineident oceurred?

A. He said some -~ one of his employees, I believe,

Pagae 43

that, Me stated, quote: “However, defendant was to
perform snow plowing ol the parking lot only atan
accumulation of snow o 1.5 inches or greater,”

4 Was that your undurstanding of the

4 slipped in the parléng lot and there was about six or i agreement? ;
€ cight inches of water there retained. And other than & A. Again, they've plowed it Jot less than tbat, That's H
i - also he said that she's had prior back injurics U not 1.5, if'it's - f
¥ aceording to her friends or employees. ¥ Q. Soon or before the date of the incident bere, which i
# Q. Anyihing else you can reeall? s is 2-21-14, did you ever have a diseussion with ?
1w A, Notat this point. 13 Mr., Caramnagno in all of your conversations, § know i
n Q. What do you mean there were six or eight inches of " you've known him for two and-a-half decades or more, !
1 water retained? 1 that the L5 inch or more trigger was the trigger for i
3 A. That's what hesaid. Me snid there was some water in 15 this property?
e the parking lot, and she parked in » puddle, 14 A, It's the first I've heard of it
s apparently, and when she got out of her enx she 5 Q. You never had any questions or diseussions back and
L stepped in n puddie. 16 Torth us to when, if ever, the trigger would be -- or &
1 Q. Okay. Have you spoken with anyone else besides to Tom 1 strike that, f
Ty about this incidem, or your altorneys? iR Did you ever have a discussion, based on
19 A. No. You. 19 what you said carlier -- at one point earlier in your
20 Q. Me. 20 testimony you said half inch, another point you seid a
# MR. BARATTA: | don't have anything else, N quarter inch, Did you have a discussion about thut,
-3 MR. GABEL: Okay. Sir, my name is Steve 2z or was thal just your understanding you had in your
SE] Gabel, { represent T&J i this cose. Nice to meet 23 mind? '
L you, 24 A, Thatwas an nnderstanding that we bath talked about
Bt THE WITNESS: Nice meeting you. A it.
Page 42 Page 44
1 MR. GABEL: I'm going to ask you some 3 Q. Soyou did talk about it?
2 questions about the case, and [ know plaintiff's 2 A. In certain cases, Jike a Jot of times you got quarter |
3 counse) asked you some. I'm going to jump around a 3 inch, anc all of a sudden, you know, it mells mway, i
4 bit, okay? 4 they don't plow. But sometimes whei the temperature’s :
5 THE WITNESS: Are you going to be as 4 a lot lower, sometimes they jusé come ont it there’s a t
6 long-winded as he is? 8 quarter inch or cven a half inch, sometimes they come ]
7 MR. GABEL: No, I don't think so. 1don't 4 out and just salt. i
8 think so. i Q. When was it that you hadl the conversation about the ,
9 THE WITNESS: All right. It's taking too ® quarter inch or hulf inch trigger that you just i
10 long. w mentioned? H
11 MR. GABEL: Can ] sce the tast exhibit that n A. Since 1980 -- '90 and now. Picka date. i
12 was handed to you, please? e Q. Between '80 and 00 und now?
13 MR. BARATTA: No one's accused me of being E A. No, between 1990 and now. B
14 long-winded. 1 Q. "0, okay, sir. :
15 EXAMINATION [ Now, ' going to continue on with the
16 BY MR. GABEL: answer,
i1 Q. Okay. Hold on 1o that. Thanks. A. Sure.
1 So Mr. Caramagno filled out Answers to Q. Hsays, "And defendant T&J) Landscaping was not
19 Interrogatories. those were answers 1o written required 10 pertorm salting unless specilically asked
a0 questions in this case, and he signed them, and 10 dv so by the property owner.™ Was that your
2 there's a copy here. There’s his signature. And then understanding?
o to answer five, I'm just going to read a portion to A. That is not correel. They've salted many thues with
%3 you - ’ and - a lot of times that werve had them do it hvice
24 A. Sure. where --
Iy Q. -- and we'll have some questions and answers sbout s Q. Did you get charged an exiea charge when sahing would

Carroll
586-468

11 (Pages 41 to 44)
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Page 45 Page 47
! oceur? X A. No.
o A, Abyays, : 2 Q. "And assume for the sake of my question that the day
3 Q.BmmmmmmwnmmmmmmmwmmwMMmm 3 before, 2-20-14, there was no snow sceumulation, but
i it costs more, right? 4 there was rain, and a thunderstorm, and water .
4 A, It's $150.00 ¢ ton. b precipitation, not snow, but waler precipitation,
K Q. Wouldt you want to have a liale more controf over e according to weather records, Would that require
¢ when you get charged for salting, meaning you would be 1 T&J's to come out? 8
8 the one to say fo salt as opposed to T&IN? 8 A, No. i
@ A. We've had situations where jt's over-salting, and then 9 Q. Now, | want you to think back to the answey you said i
10 I've had brick vepairs, cement damage because of it, 10 carlier, which was the plaiutiff, according 1o your
n we had to do tuck peinting beeause o it, So I didn't 11 understanding, parked, exited her vehicle, was in some |
12 wanl over-salting, but yet we wanted salting. 12 water and fell.
13 Q. Sowhen we took a look at the -- 1 think you called it 13 A. Correet,
i CAM. What does CAM stand for? ’ 14 Q. Assume for the purpose of my question that there was '
18 A. Common Area Maintenance. 15 water within 24 howrs from a rainstotim the day before i
16 Q. Common Area Maintenance, one was July 1, 2015, and one 16 the incident. Would that connest up to what your :
7 was the year before. L understanding of Lhe incident was? ‘
Lk A. Correet, 18 A. Do you know how parking Jots work? ¢
19 Q. Sacan I take a look at the one for the year before? 19 Q. P'mjust asking what you --
20 So the one that seems to apply to the time 0 A '~ ;
3 of the incident -~ 21 Q. --the fact that - :
i MR. BARATTA: | thipk it's this onc. 22 A. 1'm going to explain to you. '
"3 MR. GABEL: Yeah. 23 Q. Ub-huh,
24 BY MR. GABEL: 24 A. The cities uses onr parking lots, 1 have multiple t
45 Q. Was -~ yeah, for the period of 7-1-13 10 6-30-14. For 25 Luildings, as retaining ponds in mnny eases. So, for ;
L
Page 46 Page 48 |
1 the snow and salting line itein is over $6,700.00 for 1 example, you have - let’s say you have six manholes, 3
2 that line item. 2 or catch basins that are about 12 juches in diameter i
3 A. Correct. 3 of the drain, When they head out (o the street, they
9 Q. And then for the Tollowing year, the '14-15 year it's 1 go down about six Inches, I just Jearned that, So :
5 about 3,800. 5 what happens is, instend of flooding the streets, and '
6 A. Correct. 6 instead of having bneking up - backups on the streets [
7 Q. So for the relevant time period in question, the ? and that, they hold it in your parking lot. So they :
o 113-14 time period, there’s a much higher charge, 0 use the parking lots ns retention centers, as
9 you'd agree? B retention. So I'm not saying that was the ease in
10 A. Yes. 10 1his particular -
n Q. Okay., Was it your understanding that that winter was 1 Q. Ub-huh, -
12 a lot of snow over time? 12 A. -~ thing here, but the drains, when you et a Jot of X
13 A. We had records of snow. We had } believe it's 112 13 rain the draing can only handle so mueh.
14 inches throughout the year. ti Q. Okay. Attright.
15 Q. Which led to the higher charge on your CAM invoice, 15 A. So brom what my understanding as to this case, this
L6 correct? 16 lady got out - she parked in # puddle, okay, where
17 A, Correct, v there was water retained, and she got out of her ear
13 Q. Sononetheless, putting aside all of that, no malter 1y where there was n Jour to five to six inches of water,
19 what, based on the conversation and the guestions and i from what I was (old by to Tom Shkoukani, and that's
20 answers we've had, there st must be some minimwm =a what happened.
24 trigger lor T&J to come oul? i Q. Okay. Soif the weather records show that the day
22 A. Correct. belore the incident it did rain, it was a thundersiorm
23 Q. Assume for the sake of my question that the day of the and water came down, that would link up to what you
23 incident there was no snow accumulation. Would T&)'s just said, tha she stepped into water. That's your
28 he required to come out that day? understanding?

12 (Pages 45 to 48)
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Page 49

Page 51

! A. 1 believe so, 1 MR, STEINER: This one?
Q. Okay. 1fwe go to the basics of the agreement, and | 2 MR. GABEL: Yes. Thank you.
2 understand its o verbal agreement, that in your mind 3 MR, STEINER; Sure.
4 There wus a trigger for snow maintenance, pushing and a BY MR. GABEL:
ke plowing and stuft, right? 5 Q. Soaccording to this log which is Exbibit 3 today, it
8 A, Correct, 6 Zoes up 1o 2-18-14, and then there's no activity
K Q. Okay. According to you, salt when you want o, T&), 7. between the 18th and the 2nd, Do you know one way or
that's your position, correet? 8 the other when T&l was there, or would you have to
9 A. Salt according to their discretion. 9 rely on this list that's Exhibit 3 today?
10 Q. According to their discretion. 10 A, Teouldn’t tell you yhen they were there, when they
11 A. But il we needed it more, they're to do it more. 11 were not.
12 Q. Okay. And then a chavse for cach one of those, 12 Q. Okay. )
13 correct? 13 A, We're three, four years away -- three years ngo. :
A A. Correct. e Q. And you don't keep your own separate list - :
15 Q. Okay. Was that the totality - and the location, 15 A, No.
16 vight? So we have the location down, correct? 16 Q. --doyou?
17 A. Absolutely. ’ 17 Okay. Now, you said thal you talked o
15 Q. And the ime period, usuatly November 1o end of March, 18 Mr. Shkoukani about the incident, and one of his !
19 right? 19 employees had fallen in the parking lot. [2id you talk ;
20 A. Okay. 20 to Mr. Caramagno at all aboul this? :
2 Q. Okay. Anything clse to the agreement? Any other 21 A. No. No. Why would 1? :
22 components thal we're missing there? 22 Q. 1'mjust asking whether you did or didnt. .
23 A. Not that 1 know of. 23 A. Okay.
24 Q. And ihat's the totality and the sum and substance of 24 Q. Sometimes we ask who you tatked to and what the :
25 it, right, according to your - 25 conversations were. As plaintiff asked about 5
i
Page 50 Page 52 % gg
1 A. Right. Ifit snows, they plow; if'it's cold, they 1 Mr. Shkoukani, so | was talking about Mr, Caramngno.
2 salt; 3t the grass gets higher, they cut it. And 2 A, Okay. @
3 they've done o great job, by the way. 3 MR, GABEL: Okay. 1 don't have anything : i
4 Q. 1 was going Lo ask whether they're a responsible 4 else. Thank you.
5 contiaetor? 5 MR.-STEINER: ¥ just have a couple ol
6 A. Very. 6 follow-ups, tj
* Q. Okay. Do yau know whether it was Tom Caramagno, ? EXAMINATION i o
* himselk, that did the work at that property where the a BY MR. STEINER: SR
i incident oceurred? 9 Q. Reparding Exhibit 4, which is the Lease that we've '
3 A. No, I don't, 10 discussed here today. Was it your understandiog that : Z
L] Q. Okay. But you know Tom, right? Y ou've known him for n the terms of this Lease governed the relationship O
L miany years? 12 between Sage Investment Group and Grand Dimiti's? O
13 A Yes. 13 A, Yes >
14 Q. 15 hea responsible individual when it comes to these ta Q. Have you ever discussed this Lease with Tom Caramagno? -
_5 types of activities? 1 A, Many times, Wewanted them o - again, we've been :
te A Very. 16 triends with him, they're great tennnts, so realty. o
B Q. And there's no c-mail, there’s no side notes, it's 1 Q. So Tom Caramagno has seen this Lease? b
ir Just al) verbal, rigt? in A, Yes. )
A. Correet, 16 Q. Andirs - —t
Q. Okay. And do you know whether -~ ather than Tooking By A. Mehasacopy of it. ~
i Q. Jts your understanding thai 1his Lease governs the (O)

at the document there -

In fact, can | take a look ot that one that
you have?

MR STEINER: Which one?

MR GABEL: Siuig right there,

relationship, right?

A Yes. And be also, iy accordance to the Leasc, is whint
he's paying on the comsmon area charges all listed in
there.

13 (ragoes 49 to 52
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Page 53 Page 55
H Q. Okay. ls it your understanding that the oral 1 MR, BARATTA: Just a couple of follow-ups.
" agreement between Sage Investment Group and T&J was on 2 RE-EXAMINATION
behalf of your tenants? 3 BY MR. BARATTA:
MR, BARATTA: I'm going o object - 4 Q. According to your iestimony, M. Sage, Grand Dimitri's
“ MR. GABEL: Objeetion, 5 is responsible for maintaining the parking lot, .
- MR, BARATTA: -- on foundation. Calls for 6 carveer? :
K u Jegal conclusion, speculation, 1 A. Correct. ’
w MR, GABEL: Join. 8 Q. You sclect the contractor to maintain the snow and i
¢ BY MR. STEINER; 9 deice the parking lot, correct?
10 Q. You can answer, if you know. 10 A. Correct. !
b A, Was it on behalf of my tenants? 11 Q. Docs Grand Dimiti's -~ or strike that. {
i Q. Right. Earlier you testified ~ 12 Your testimony has been that you and ¢
33 A, Yes, the contraet, or the oral agrecment that we've 13 M. Coramagno selected the discretion as to when the ‘
4 done with T&J is to make surc that my tenants are 14 snow maintenance and/or deicing would oceur on the i
15 doing what they're supposed to do, 15 parking Jot, correct? i
B Q. Okay 16 A No. 3
1 A. In accordance to the Repairs and Maintenanee 17 MR, STEINER: Object.
i paragraph, whieh 1 believe is paragraph eight in the 18 BY MR. BARATTA: :
LR lease. 19 Q. No? You didn't have an oral agreement with H
27 Q. And that includes Grand Dimiti's? 20 Mr. Caramagno and T&J's s to how - or strike that, :
i A, Itincludes all the tepints, 21 As to when? H
B Q. Okay. Inchiding Grand Dimitri's? 22 A. Rephrase your question one move time.
3 A, Including Grand Dimitri's, 23 Q. You had an agreement with T&J, an oral agresment,
“r Q. 15 it also your understanding that any of your tenants 24 whereby you and My, Caramagno came 10 an agrecient
T could hire their own snow removal contractor if they 25 concerning how the snow was to be maintained and the
Page 94 Page 56 [ Eg
]
1 chose 1o do so0? 1 parking lot deiced during the winier of 2014, correct? i
2 A. If they chose to do so. 2 A. Correct. % 8
3 Q. With regard to the parking lot, jiselt, right by Grand 3 MR. STEINER: Object. (.
4 Dimitri's, who would use that parking lot? 4 BY MR. BARATTA: ? é
5 A. Grand Dimitri's customers and employees. 5 Q. Did Grand Dimilei's have any input in reaching that |}
6 Q. You wouldw’t use that parking lot, would you? 6 apgreement between Sage's and T&J1? E ]
7 A. No, 1 A. No. r O—A
8 Q. With regard to maintenance on the inside of the 4 Q. Okay. Did Grand Dimitri's have any input or say LW
9 property, who's responsible for that? 9 concerning the price that T&J would charge Sage's?
10 A. Grand Dimitri's. I maintain the roof. 1o A. No. z
1 Q. Would it be fair to characterize the lelters, or the 3 Q. You mentioned that Grand Dimitri's would be h Q
1z CAM Agreements that you've sent to Grand Dimitri's as 12 responsible for interior maintenance of their : O
13 passing (hrough, as in you're passing through the cost 12 premises, not including the roof? ;J>
4 to them? 14 A. Correct. 2
15 MR. BARATTA: Objection. The document 1% Q. So the rool'is your responsibility? i
16 speaks lor iiself. Go ahead and answer, if you can. 1 A. Correct. O
i THE WITNESS: They're all our pass 17 Q. Allright. So if there's a prablem with the voof, I'm D
-8 throughs, it's what we - 18 assuming that Sage’s company is going Lo select 8 O
L9 MR. BARATTA: That's what a CAM is. 1% contraclior to repair the roof? =
THE WITNESS: That's what Common Area o0 A, Correct. ~
Maintenance is. 21 Q. [Tthe stave broke in Grand Dimitri’s, um, would you O\
BY MR. STEINIER: ad seleet the contractor 10 repair or -- NG
Q. And thal's simply to make it easier on the tenanis? 23 A, No. g
= A. Correct. na Q. - replace the stove? @
Rk MR, STEINER; That's ofl T have, 25 A. No. ~
<
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Page 57 page 59
! Q. Did you ever discuss with Mr. Shkoukani when he talked 1 RE-EXAMINATION
* about the ruin or the waier in the parking fot, did he 2 BY MR. GABEL;
3 ever discuss whether or not there was cver sny 3 Q. So sir, in your conversations with My. Caramagno -
4 accumitations of snow in the parking lot on that date? 4 stitke that,
Ed A. No. 5 For this property there's a lot of people
6 MR. BARATTA: Nothing further. L going back and forth. You've got yoursell, sometimes
1 THE WITNESS: 1 believe -~ 7 you would drive by you said, correct?
§ BY MR, BARATTA: 8 A. Correct, . g
¢ Q. Okay. 9 Q. You'd have tenants going in and out of thers? N
10 A. Sorry, Hedid say it was raining. 10 A. Continuously.
11 Q. Atthe time of the incident, or raining before the 11 Q. There were employees going in and out of there? :
12 incident? 12 A. Correct. |
13 A. At the thne of the jncident. Oy theve was rain, it 13 Q. Vendors and customers, right? f
12 was wet, It was Dot snow. 14 A. Correct. '
15 Q. Your testimony was, 1 think, that Donna Livings parked 15 Q. Okay. Soinall of your conversations with §
16 near some standing water, or a puddle of water -~ e Mr. Caramagno, is it Thir to say you never had a f
17 A, Correct. b1 specific conversation that the work to be done by E_
18 Q. - when she got out. 18 T&J's was Tor Donna Livings, peviod? :
19 MR. STEINER: Well, et me just object to 19 A. 1don't even know who Donna Livings is. :
20 that. 20 Q. ‘the plaintiffin this case. :
2l MR. BARATTA: At Jeast thar's what § 20 AL Yes,but-- ;
22 thought, that's paraphrasing, that's not a direct 22 Q. Younever had a conversation that this work was for ,
23 quote. 23 Donna Livings, did you? :
24 MR, STEINER: That's not his testimony, 249 MR, BARATTA: Specifically? :
25 that's what he heard from Tom Shkoukani. 25 MR, GABEL: Yeah.
Page 58 Page 60 H
1 MR. BARATTA: Right, he testificd that's : THE WITNESS: ‘The actual snow plowing? ’ Q
2 what he discussed with Mr. Shkoukani. ? BY MR. GABEL: . )
3 MR. STEINER: Right. 3 Q. Yenh. H trl
4 BY MR. BARATTA; 4 A No, >
S Q. That there was some standing water or a puddle that 2 MR. GABEL: Okay. Nothing turther. ‘ é
6 Miss Livings parked her car slose to, correct? § MR, BARATTA: Do you hive anything, Mark? ! v
7 A. She parked her car in it. 1 It's actually fast,
8 Q. Was it your understanding from that discussion with * THE WITNESS: I'm going have to start back X o'
9 Mr. Shkoukani, that the reason Miss Livings lell was “ charging you puys here. <
10 because of standing water or a puddle? b RE-EXAMINATION z
11 A. I'm not sure how she fell, that's all I was told. 1 BY MR. STEINER: 0
12 Q. So you didn't reach a clear understanding of how iss IR Q. [IFthere was snow alter T&J last plowed, whose : O
13 Livings fell, correct? i responsibility would thar have been to clean? ;>
14 A. No. Correct. B A, The tenant would have to maintain it
15 Q. From that conversation? i Q. And if there was standing water, whose responsibility Ql
16 A. Correct, - would it have been 1o clear that standing water? =
17 Q. And I think Lasked you this, but 'm not sure if the A. The tenanl. Q
18 answer was muddied with an objection. Mr. Shkoukani B MR, BARATTA: Ym going to objeet based on 8
19 didn't mention whether or not there was snow on the B the vague and ambiguous question. The terms standing ot
20 ground on the parking lot at the time Miss Livings s water, | don’tkotow what tat means in light of this. ~
21 fell? N BY MR. STEINER: (@)Y
22 A. No. Q. Well, cartier you bad mentioned that Tom Shkoukani had w)
23 Q. No, he did not mention that? relerenced that the plaintit? had parked her car in [\»}
24 A. He did not mention it. standing water. Whose responsibility woull it huve O
25 MR. BARATTA: | don't have anything clsc. been o elear that standing water? ~J
(Pages 57 to 60 E:
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Page 61

MR. BARATTA: Same objection.

THE WITNESS: The tenant, according to
their Repairs and Maintepance in the Lease.

MR, STEINER: Okay. Thank you.

MR, BARATTA: Nothing further.

MR. GABEL: Nothing clsc. Thank you.

* * EXS

(The deposition was concluded at 3:15 pam.)

16

Page 62

CERTIFICATE
STATE OF MICHIGAN
COUNTY OF MACOMB

I, LISAM. FIX, C.S.R. 3121, a Notary
Public in and for the above county and state, do
hereby certify that the deposition was taken before me
on the date hereinbefore stated, that the witness was
by me first duly sworn 1o testify to the truth; that
this is a true, full and complete transcript of my
stenographic notes so take; and that 1 am not rélated,
nor a counsel 1o either party, nor interested in the
cvent of this cause.

ST

L

D fe‘i
H o T L 1) X

At SR - N
et

LISA M. FIX, CSR - 3121
Notary Public, Macomb County
My Commission Expires: 4-9-2019
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB
DONNA LIVINGS,
Case No. 2016-1819-NI
Plaintiff, _ Hon. Edward A. Servitto
v

SAGE’S INVESTMENT GROUP, LLC,

a Michigan limited liability company,

T&) LANDSCAPING & SNOW REMOVAL,
INC., a Michigan Corporation and GRAND
DIMITRE’S OF EASTPOINTE FAMILY
DINING, a Michigan Corporation

Defendants.
CHRISTOPHER R. BARATTA (P51293) DAVID J. YATES (P49405)
BARATTA & BARATTA, P.C. ERIC P. CONN (P64500)
Attorney for Plaintiff MARK W. STEINER (P78817)
120 Market Street SEGAL McCAMBRIDGE SINGER &
Mt. Clemens, MI 48043 MAHONEY * ‘
(586) 469-1111  (586) 469-1609 [Fax] Attorneys for Defendant Sage
chris@barattalegal.com 39475 Thirteen Mile Road, Suite 203

Novi, M1 48377
(248) 994-0060  (248) 994-0061 [Fax]
STEVEN R. GABEL (P40617) dvates@smsm.com €conm@smsm.com
THE HANOVER LAW GROUP msteiner@smsm.com
Attorney for Def T&J Landscaping
25800 Northwestern Highway, Suite 400
Southfield, M1 48075
(248) 233-5541 (586) 635-5808 [Fax]
sgabel@hanover.com
cwinn@hanover.com

DEFENDANT, SAGE’S INVESTMENT GROUP, LLC’S, REPLY IN SUPPORT OF ITS
MOTION FOR SUMMARY DISPOSITION 4

1. Introduction,

Sage’s Investment Group, LLC (hereinafter referred to as “Sage’s”) is entitled to
“summary disposition on the Plaintiff’s premises liability claims as the purporiedly “dangerous

condition” was uncontestably open and obvious. There is further uncontroverted evidence that
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Sage’s did not possess/control the premises and complied with whatever duty Sage’s may have
owed the Plaintiff. Several Michigan cases have evaluated the same or similar circumstances and
those cases rulings are indistinguishable. The Plaintiff has responded with incomplete and non-
binding case law in support of her position and accordingly, this Court must grant Sage’s

summary ‘disposition and dismiss the Plaintiff’s claims.

1. Aygument,

A. The Open and Obvious Docirine applies in this case and the Plaintifl’s claims
must be dismissed as a matter of law.

Several crucial facts establish that the alleged “dangerous condition” was open and

obvious as a matter of law:

e The Plaintiff testified that she knew the parking lot was slippery and saw ice and
suow in the parking lot. (Exhibit B of MSD, pg. 32).

e The Plaintiff had a cell phone and could have reported the slippery conditions prior to
getting out of her car. (Exhibit B of MSD, pg. 46).

e The Plaintiff could have parked in the front lot, where chef, Robert Spear, parked and the
owners salted the sidewalks. (Exhibit B of MSD, pg. 34, 40).

«  After the Plaintiff fell, she was able to traverse the parking lot and Debra Buck and
Robert Spear were able to safely enter the building just minutes before the Plaintiff.
(Exhibit B of MSD, pg. 34-35, 46).

e After the Plaintiff returned home to change after her fall, she parked in a different area of
the parking lot and did not fall when reentering the premises, (Exhibit B of MSD, pg. 46
and Exhibit E of MSD, pg. 16). :

« The only objective witness deposed in this lawsuit, Tom Shkoukani, testified that he only
recalled snow and ice buildup near the drain in the parking lot and the Plaintiff could
have parked in another location. (Exhibit E of MSD, pg. 14). '

The objective facts of this case compel this Court to find that the subject spow and ice was open
and obvious. Indeed, Michigan courts routinely hold “as a matter of law that, by its very nature,
a snow-covered surface presents an open and obvious danger.because of the high probability that
it may be slippery.” Ververis v Hartfield Lanes, 271 Mich App 61, 67 (2006).

While the Plaintiff’s response argues that because there was low-light conditions -at the

time of the PlaintifPs fall, the presence of water and ice was not open and obvious, that theory

N 60:2€:9 L10T/0T/L VOO Aq QHAIEOTY
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was expressly rejected by the Michigan Supreme Court in an April 14, 2017 order. Indeed, in
Ragnoli, the Michigan Supreme Court found that “[t}he trial court corvectly held that,

notwithstanding the low lighting in the parking lot, the presence of wintery weather conditions

and of ice on the ground elsewhere on the premises rendexed the risk of a black ice patch open
and obvious such that a reasonably prudent person would foresee the danger of slipping and
falling in the parking lot.” Ragnoli v North Oakland-North Macomb Imaging, Inc., _ Mich __;
892 N'W2d 377 (2017) (internal citations omitted).

The facts of Ragnoli are indistinguishable from the instant case. The plaintiff fell on
black ice in the defendant’s parking lot. Temperatures on the date of the incident were below
freezing, the plaintiff saw snow piled in the parking lot near the dumpster, and the plaintiff saw
that the parking lot looked wet and in some places, icy. The plaintiff, however, also testified that
the lighting was “dixﬁ” and “vety low” and on that basis, did not sce the ice that alleged caused
her fall. The Court of Appeals held that a question of fact existed given the low-light conditions
on the premises; however, as noted above, the Supreme Court reversed the Court of Appeals
decision, holding that summary disposition was indeed appropriate, as a reasonably prudent
person would have foreseen slipping in a parking lot .when winter weather conditions existed.
See Ragnoli v North Oaldand-North Macomb Imaging, Inc., unpublished Court of Appeals
decision decided April 12, 2016 (docket no. 1445445), reversed, 892 NW2d 377.

The Plaintiff in this matter admitted that she saw winter conditions and knew that the

parking lot may be slippery. (Exhibit B of MSD, pg. 32). She further admitted that she was

able to see the ice (Exhibit B of MSD, pg. 42), that there was a light at the back door, as well as

ambient light coming from the window. (Exhibit B of MSD, pg. 41, 93). The very recent

Ragnoli Michigan Supreme Court order, as well as the Plaintiff’s own testimony establishes that
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the open and obvious doctrine must be applies in this case. The fact that there was low-light is
inapposite. The Plainti{f’s response on.ly cites unpublished Michigan Court of Appeals decisions
in support of her argument. This Court must follow established Supreme Court precedent in this
regard.

Furthermore, the facts of this case do not support a conclusion that the alleged ice and

snow was cffectively unavoidable. The Plaintiff’s own brief states that “it was not the ‘packed

snow’ that plaintiff admittedly saw but the water-covered ice, cansed by the blocked drain, which

Jot and was completely avoidable. Tndeed, she could have parked in another location, as Mr.
Shkoukani testified in his deposition and as other employees (namely, Debra Buck and Robert
Spear) had done (Mr. Shloukani even asked the Plaintiff why she chose to park in that spot
versus another spot). (Bxhibit E of MSD, pg. 12, 14).

To the extent the Plaintiff changes her argument that the dangerous condition was the
parking lot, an icy parking lot, alone, is mot an effectivel.y unavoidable condition. To be

effectively unavoidable, “a hazard must be unavoidable or inescapable in effect or for all

practical purposes.” Hoffner v Lancloe, 492 Mich 450, 468 (2012). “The mere fact that g

plaintiff’s employment might involve facing an open and obvious hazard does not make the open

and obvious hazard effectively unavoidable.” Bullard v Oakwood Annapolis Hosp, 308 Mich
App 403 (2014). |

This case is indistinguishable from the holdings of Barch v Ryder Transp Services,
unpublished Court of Appeals &cision decided October 20, 2016 (docket no. 327914) and
Walder v St John the Evangelist Parish, unpublished Court of Appeals decision decided

SB})tC]lﬂ)Ci' 27, 2011 (docket no. 298178), cert. denied 491 Mich 913 (2012), as explained in
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further detail in Sage’s Motion for Summary Disposition. The Plaintiff admittedly was not
forced to confront any dangerous condition under Michigan law. While the Plaintiff argues that
this case is similar to that of Lymon v Freedland, 314 Mich App 746 (2016), that case was
decided on the “extenuating circumstances” that a home health aid could not abandon an
Alzheimer’s/Parkinson’s patient for the sake of thé patient’s own safety. . Id. 763-64. The
Plaintiff in this case is a waitress and this is far more similar to the employment situations of an
electrician and delivery driver, as was the case in Barch and Walder, that collectively held that
the Plaintiff could have made alternative arrangements, parked in another spot, or used her cell

phone to call for help. Barch, supra; Walder, supra. The Plaintiff’s argument that she could not

have gained entry to the front entrance is severely undermined by the fact that she went through
e front entrance after she fell. (Bxhibit B of MSD, pg. 46). Tt is simply false to assert that she

th

could not have gained entry through that door had she not fallen.

B. Sage’s did not possess/control the premises and if it did, it complied with its
duties.

As is explained in further detail in Defendant’s Motion, Defendant did not
possess/control the premises, given the relevant lease. If, however, the Court is not pexsuaded by
that argument, Sage’s complied with its duties to the Plaintiff by hiring a well-respected and
regarded snow removal contractor that cleared snow 3 days prior to the Plaintiff's fall (which
was the last time it snowed), Indeed, if gpecial circumstances exist such that the open and
obvious doctrine does not apply, liability may only be imposed when “the defendant breaches his
duty of reasonable care.” Hoffner, supra at 463. There is simply nothing more that Sage’s could

have done to avoid the instant accident and accordingly, this Court must grant the instant

Motion.
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WHEREFORE, Defendant, Sage’s Investment Group, LLC, respectfully requests that
this Honorable Court grant the instant Motion for Summary Disposition, dismiss the Plaintiff’s

claims with prejudice and award such other relief this Court deems equitable and just under the

circumstances.

SEGAL McCAMBRIDGE SINGER & MAHONEY

By./s/ Mark W. Steiner
DAVID J. YATES (P49405)
ERIC P. CONN (P64500)
MARK W. STEINER (P78817)
Attorneys for Defendant, Sage’s Investment
Group, LLC
39475 Thirteen Mile Road, Suite 203
Novi, MI 48377

Dated: June 14, 2017 (248) 994-0060

INd #1:1%:S 0207/8/L DS 4q AIATADTY

PROOY OF SERVICE

The undersigned certifies that the foregoing instrument was served upon all parties to the

above cause by service through TrueFiling & Served on June 14, 2017,

/s/ Robyn Goldberg
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EXHIBIT H
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| 2016-001819-NI
Case Type NI-PERSONAL INJURY, AUTO NEG. Action: WITH JURY DEMAND
Case Status: Open Status Date; 05/25/2016
File Date: 05/25/2016 Case Judge: SERVITTO, JR, EDWARD A
DCM Track:  TRACK 180 DAYS DISCOVERY Next Event:  11/30/2017

i All Information : Docket § Party ; Event § Financial § Receipt ‘ Disposition §

‘Docket Information

| Date

I

05/25/2016”
05/25/201 6

I 05/2‘5/201 6

osaie |

00/25/201 6

06/1 0/201 6

I

| 06/10/2016

H
{
i

5'66/1 0/2016
- SERVICE

{

i

05/2 /2016>

06/06/2016
06/06/2016

06/06/2016 |

06/10/2016
06110/2016
06/10/2016
1061102016 TRUEFILING PROOF OF

|06/10/2016 RE
06/10/2016
06/10/2016

06/10/2016

Description

VENTRY FEE o

JURY FEE

ELECTRONIC FILING
SYSTEM FEE - CIVIL

COM PLAINT/PETITION
FILED - CIVIL

SUMMONS ISSUED

CASE PLACED ON E FILING
STATUS PER
ADMINISTRATIVE ORDER
2010 6

PROOF OF SERVICE
TRUEFILING PROOF OF
SERVICE

E-FILING FEEWITH

SERVICE

ANSWER TO COMPLAINT |

TRUEFILING PROOF OF
SERVICE

EFILING FEEWITH

SERVICE

AFFIRMATIVE DEFENSES

SERVICE

RELIANGE ONJURY

DEMAND

TRUEFILING PROOF OF

SERVICE
PROOF OF SERVICE

TRUEFILING PROOF OF

SERVICE

APPEARANGE (LITIGANT'S
ATTORNEY)

TRUEFILING PROOF OF

ENTRY FEE Rece)pt 893599 Date 05/?6/?016

(OBDH 33940082)

Docket Text

JURY FEE Rece;pt 893599 Date 05/26/2016

ELECTRONIC FILING SYSTEM FEE CIVIL Recemt 893599 Date 05/26/2016“

COMPLAINT AND JURY DEMAND/PETITION FILED -CIVIL
DONNA LIVINGS (PLAINTIFF); SAGE'S INVESTMENT GROUP, LLC

(DEFENDANT);
SUMMONS ISSUED **EXP oe 24 16“

CASE PLACED ON E- FILING STATUS PER ADMINISTRATIVE ORDER 2010—

" PROOF OF SERVICE

(OBDH 33712773) PROOF OF SERVICE W/ATTCHED SIGNED CERT CARD

" TRUEFILING PROOF OF SERVICE

(OBDH=38712774)

,.E F||_|NG e WlTH SERV[CE e e s e o e e

(OBDH=33770654) E-FILING FEE mt Receipt: Date: 6/7/2016 11:24:54 AM

Receipt: 896788 Date: 06/07/2016
ANSWER TO COMPLAINT

(OBDH=33940063) DEFT SAGES INVESTMENT GROUP LLCS ANSWER TO
COMPLAINT; ERIC CONN P64500
SAGE'S INVESTMENT GROUP LLC (DEFENDANT)

" IRUEFILING PROOF OF SERVICE

(OBDH~33°40085)

E-FILING FEE WITH SERVICE

(OBDH=34044871) E-FILING FEE mt Receipt: Date: 6/14/2016 10:37:25 AM

Recelpt 898975 Date 06/14/2016

AFFIRMATIVE DEFENSES
(OBDH=33940071) DEFT SAGES INVESTMENT GROUP LLCS AFFIRMATIVE
SES

TRUEFILING PROOF OF SERVICE

RELIANCE ON JURY DEMAND

(OBDH=33940068) RELIANGE ON JURY DEMAND '
TRUEFILING PROOF OF SERVICE

(OBDH 33940088)

PROOF OF SERVICE
(OBDH 33940067) PROOF OF SERVICE

TRUEFILING PROOF OF SERVICE
(OBDH 33940075)

APPEARANCE (LITIGANT S PRIMARY ATTORNEY)

(OBDH=33940064) APPEARANCE (LITIGANTS PRIMARY ATTORNEY); ERIC
CONN P84500
SAGE S INVESTMENT GROUP LLC (DEFENDANT)

TRUEFILING PROOF OF SERVICE

(OBDH=33940076)

Amount

Owed E
$150.00 §
$85.00 §

$25.00 §

$5.00 §

000672a
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Amount
Owed §

‘ Date Description Docket Text

EARLY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED

Event: EARLY DISPOSITION SETTLEMENT CONFERENCE

Date: 08/11/2016 Time: 8:00 am .

Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

%66/1472016”EA-RLYHDISPAO.SITION o
= SETTLEMENT
| CONFERENCE SCHEDULED

'IMAGE OF EVENT NOTICE
SENT

" SCHEDULING ORDER TO
BE ENTERED - ANSWER
RECV'D FROM:

" DISCOVERY AND CASE
EVALUATION ORDER
ISSUED

CASE EVAL AFTER:
SUMMARY DISPO MOTION
BY: PLTF'S WITNESS LIST
BY: DEFT'S WITNESS LIST
BY:

.ANSWER TO AFFIRMATIVE
DEFENSES

“TRUEFILING PROOF OF
SERVICE

6 E-FILING FEEWITH
SERVICE

 NOTICE OF NON-PARTY

FAULT

EFILNG FEEWITH

SERVICE

. NOTICE -OF NON-PARTY
FAULT

. TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH
SERVICE

' AMENDED COMPLAINT

5 TRUEFILING PROOF OF

SERVICE

" E-FILING FEE WITH
SERVICE

16 SUMMONS ISSUED

" TRUEFILING PROOF OF
SERVICE

TRUEFILING PROOF OF
SERVICE

Result ADJOURNED STIPULATION & ORDER

'IMAGE OF EVENT NOTICE SENT

(N) EDSC NOTICE
Sent on: 06/14/2016 15 33 25 76

. SCHEDULING ORDER TO BE ENTERED ANSWER RECV D FROM

DISCOVERY AND CASE EVALUATION ORDER ISSUED
(N) IMAGE OF DISCOVERY AND GASE EVAL ORDER
Sent on: 06/14/2016 15:41:47.79

CASE EVAL AFTER: 12/12/2016

SUMMARY DISPO MOTION BY: 03/13/2017
PLTF'S WITNESS LIST BY: 09/12/2016
DEFT'S WITNESS LIST BY; 09/27/2016

* ANSWER TO AFFIRMATIVE DEFENSES

(OBDH=34102817) PLAINTIFF'S REPLY TO DEFENDANT'S AFFIRMATIVE
DEFENSES, PROOF OF SERVICE

VTRUEFILING PROOF OF SERVICE

(OBDH=34102818)

" EFILING FEE WITH SERVICE

(OBDH=34204847) E-FILING FEE mt Receipt: Date: 6/17/2016 10:25:33 AM

Receipt: 900144 Date 06/17/2016

-NOTICE OF NON PARTY FAULT

SERVICE

E FILING FEE WITH SERVICE
(OBDH=36467081) E-FILING FEE mt Receipt: Date: 8/10/2016 9:27:26 AM
Recelpt 91 6204 Date 08/1 0/2016

(OBDH=36413551) DEFTS NOTICE OF NON-PARTY FAULT, PROOF OF

NOTICE OF NON PARTY FAULT
(OBDH=36413665) DEFENDANT’S NOTICE OF NON PARTY FAULT; PROOF OF
SERVICE

TRUEFILING PROOF OF SERVICE
(OBDH=36413748)

'E-FILING FEE WITH SERVICE

(OBDH=36467329) E-FILING FEE mi Receipt: Date: 8/10/2016 9:31:03 AM

Recelpt 916479 Date 08/10/2016

AMENDED COMPLAINT

(OBDH=36418765) FIRST AMENDED COMPLAINT, RELIANCE UPON PREV
FILED JURY DEMAND; PRF OF SRVC (ADDING ONLY T&J LANDSCAPING &
SNOW REMOVAL INC AND GRAND DIMITRES OF EASTPOINTE FAMILY
DINING) KEVIN A MCNEELY P38368

TRUEFILING PROOF OF SERVICE
(OBDH=36418768)

E-FILING FEEWITH SERVICE ,

(OBDH=36513184) E-FILING FEE mt Receipt: Date: 8/11/2016 8:40:21 AM

Recelpt 916498 Date 08/11/2016

SUMMONS ISSUED

(OBDH=36418767) SUMMONS [SSUED: 08-08-16 EXP 11-09-16

AS TO GRAND DIMITRES OF EASTPOINTE FAMILY DINING AND T&J
LANDSCAPING & SNOW REMOVAL INC

. TRUEFILING PROOI— OF SERVICE

(OBDH 36418770)
TRUEFILING PROOF OF SERVICE

(OBDH=36470218)

000673a
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Date

08/11/2016

08/11/2016

08/16/2016

08/16/2016

08/16/2016

08/16/2016

08/1 9/2016”

08/19/20160

08119/2016

08/22/2016

08/22/2016

08/22/2016

08125/2016

08/26/2016

08/25/2016

08/25/2016

08/25/2016

08/25/2016

0911212016

Description

ADJOURNED -
STIPULATION & ORDER

'EARLY DISPOSITION

SETTLEMENT

CONFERENCE SCHEDULED

PROOF OF SERVICE

'STIP & ORDER SGD RE:

PROOF OF SERVICE

E-FILING FEE WITH
SERVICE

ANSWER TO COMPLAINT

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH

SERVICE

ANSWER TO AFFIRMATIVE

DEFENSES

"TRUEFILING PROOF OF

SERVICE
E-FILING FEE WITH
SERVICE

PROOF OF SERVICE

TRUEFILING PROOF OF

SERVICE

'E-FILING FEE WITH

SERVICE

'SERVICE ON COMPLAINT

FILED

TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH
SERVICE

"PLAINTIFF'S WITNESS LIST

" ADJOURNED - STIPULATION & ORDER TO 9/15/2016 AT 8AM, OTE

PROOF OF SERVICE

on behalf of SAGE'S INVESTMENT GROUR, LLC

"E-FILING FEE WITH SERVICE
Receipt; 919883 Date: 08/22/2016

"TRUEFILING PROOF OF SERVICE

" E-FILING FEE WITH SERVICE
Receipt: 920199 Date: 08/23/2016

"E-FILING FEE WITH SERVICE
Receipt: 921278 Date: 08/26/2016

" TRUEFILING PROOF OF SERVICE

'E-FILING FEE WITH SERVICE

EXHIBIT LIST W/ PROOF OF SVC

Amount
QOwed §

Docket Text

The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 08/11/2016 at 8:00 am has been resulted as follows:

Result: ADJOURNED-STIPULATION & ORDER
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

EARLY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED
The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 08/11/2016 at 8:00 am has been rescheduled as follows:

Event: EARLY DISPOSITION SETTLEMENT CONFERENCE
Date: 09/15/2016  Time: 8:00 am
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR
Result: HELD-CIVIL

(OBDH=36683284)

STIP & ORDER SGD RE: '

(OBDH=36470217) S/O ADJ EDSC FROM 8/11/2016 TO 9/15/2016 AT BAM -
SGD/EAS

PROOF OF SERVICE

(OBDH=36683284)

E-FILING FEE WITH SERVICE

(OBDH=36728353) E-FILING FEE mt Receipt: Date: 8/17/2016 8:14.05 AM
Recelpt: 918035 Date: 08/17/2016
ANSWER TO COMPLAINT

(OBDH=36845266) DEFT SAGE INVESTMENT GROUP LLC'S ANSWER TO PLTF

FIRST AMENDED COMPLAINT
SAGE'S INVESTMENT GROUP, LLC (DEFENDANT); ; ERIC P. CONN (Attorney)

TRUEFILING PROOF OF SERVICE
(OBDH=36845257)

(OBDH=36893685) E-FILING FEE mt Receipt: Date: 8/22/2016 8:47:23 AM

ANSWER TO AFFIRMATIVE DEFENSES
(OBDH=36894834) PLTFS REPLY TO DEFTS AFFIRMATIVE DEFENSES PLED IN
RESPONSE TO PLTFS FIRST AMENDED COMPLAINT; PRF OF SRVC

(OBDH=36894836)
(OBDH=36943440) E-FILING FEE mt Receipt: Date: 8/23/2016 9:16:52 AM

PROOF OF SERVICE
(OBDH=37067468) PROOF OF SERVICE

TRUEFILING PROOF OF SERVICE .
(OBDH=37067469)
(OBDH=37071441) E-FILING FEE mt Receipt: Date: 8/26/2016 8:13:52 AM

SERVICE ON COMPLAINT FILED

(OBDH=37067797) PROOF OF SERVICE ON COMPLAINT FILED
CERT MAIL/GREEN CARD 8/22/16

GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT);

(OBDH=37067802)
(OBDH=37072046) E-FILING FEE mt Receipt: Date: 8/26/2016 8:47:57 AM
Receipt: 921465 Date: 08/26/2016

PLAINTIFF'S WITNESS LIST
(OBDH=37791222) PLTF'S WITNESS LIST, EXPERT WITNESS LIST, AND

000674a
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Date

09/12/2016
091212016 E

00/15/2016

00/15/2016

' 00/15/2016

00/15/2016

00/15/2016

09/16/2016

09116/2016

0911612016

09/16/2016
0911612016 E

09/16/2016

00/16/2016

09/16/2016

09/16/2016

0911612016

109/16/2016

09/16/2016

00/16/2016

Description

TRUEFILING PROOF OF

SERVICE

E HLING FEE WITH
SERVICE

HELD:

EARLY DISPOSITION
SETTLEMENT
CONFERENCE SCHEDULED

PROOF OF SERVICE
TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH
SERVICE

NOTICE OF APPEARANCE

TRUEFILING PROOF OF

SERVICE

APPEARANGE (LITIGANT'S
ATTORNEY)

TRUEFILING PROOF OF
SERVICE

EFILING FEEWITH

SERVICE

ANSWER TO COMPLAINT

TRUEFILING PROOF OF
SERVICE

‘CERTIFICATE OF SERVICE

TRUEFILING PROOF OF

SERVICE
AFFIRMATIVE DEFENSES

TRUEFILING PROOF OF

SERVICE

'RELIANGE ON JURY

DEMAND
TRUEFILING PROOF OF
SERVICE

Docket Text

" TRUEFILING PROOF OF SERVICE

(OBDH 37?91225)

N E- I-ILIN(: FEE WITH SERVICE

(OBDH=37841486) E-FILING FEE mt Receipt: Date: 9/13/2016 10:00:12 AM

Recelpt 926479 Date: 09/13/2016

HELD:
The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 09/15/2016 at 8:00 am has been resulted as follows:

Result: HELD-CIVIL - CONF HELD IN CHAMBERS, MATTER ADJ TO 11/3/2016 AT
8:00AM FOR FURTHER EDS CONF, SGD.

Judge SERVITTO JR EDWARDA Locatlon COURTROOM F- 3RD FLOOR

EARLY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED

The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 09/15/2016 at 8:00 am has been rescheduled as follows:

Event: EARLY DISPOSITION SETTLEMENT CONFERENCE
Date: 11/03/2016  Time: 8:00 am
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

ResuII ADJOURNED STIPULATION & ORDER

PROOF OF SERVICE
(OBDH"37964110) PROOF OF SERVICE

" TRUEFILING PROOF OF SERVICE

(OBDH 37964112)

E-FILING FEE WITH SERVICE -

(OBDH=38012685) E-FILING FEE mt Receipt: Date: 9/16/2016 11:26:17 AM

Recelpt 927888 Date 09/16/2016

NOTICE OF APPEARANCE
(OBDH=38012208) NOTICE OF APPEARANCE

GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT),
TRUEFILING PROOF OF SERVICE '

(OBDH 3801 221 6)

APPEARANCE (LITIGANT’S PRIMARY ATTORN EY)

(OBDH=38012211) APPEARANCE (LITIGANTS PRIMARY ATTORNEY)(JAMES
MOLLOY P59224)
GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT),

'TRUEFILING PROOF OF SERVICE

(OBDH 3801 221 4)

E FILING FEE WITH SERVICI:

(OBDH=38107976) E-FILING FEE mt Receipt: Date: 9/20/2016 8:06:03 AM

Recelpt: 928347 Date 09/20/2016

" ANSWER TO GOMPLAINT

(OBDH=38012207) DEFT GRAND DIMITRE'S OF EASTPOINT FAMILY DININGS
ANSWER TO PLTF FIRST AMENDED COMPLAINT (JAMES MOLLOY P59224)
GRAND DIMITRES OF EASTPOINTE FAMILY DINING (DEFENDANT)

TRUEFILING PROOF OF SERVICE

(OBDH= 38012215)

VCI:RTIFICATE OofF SERVICE
(OBDH 38012?10) CERTIFICATE OF SERVICE

TRUEFILING PROOF OF SERVICE

(OBDH 3801 2217)

" AFFIRMATIVE DEFENSES |

(OBDH 38012209) SPECIAL AND AFFIRMATIVE DEFENSES

TRUEFILING PROOF OF SERVICE
(OBDH 3801 221 9)

RELIANCE ON JURY DEMAND
(OBDH 38012212) RELIANCE ON .JURY DEMAND

TRUEFILING PROOF OF SERVICE
(OBDH=38012222)

Amount
Owed §

5500

g5.00f

$5.00 §

000675a

INd #1:1%:S 0207/8/L DS 4q AIATADTY




J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Date

0911612016

09/16/2016

00/16/2016 N

09/16/2016.

09/16/2016

09/16/2016

09/16/2016

09/16/2016

0912012016

0912012016

09/20/2016

0912012016

09/20/2016

0912012016 E

109/26/2016

09/26/20'-1.6

00/26/2016

09/27/2016

09/27/2016

09/27/2016

Description

BRIEF IN SUPPORT

"TRUEFILING PROOF OF

SERVICE
MOTION TO ADJOURN

'MOTION FEE

TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH

SERVICE

E-FILED REQUEST FOR
HEARING

TRUEFILING PROGF OF

SERVICE
HEARING: MTN TO
ADJOURN SCHEDULED

DISCOVERY AND CASE

EVALLUATION ORDER
ISSUED

IMAGE OF EVENT NOTICE

SENT

ANSWER TO AFFIRMATIVE

DEFENSES

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH
SERVICE

DEFENDANTS WITNESS
LIST

“TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH

SERVICE

DEFENDANTS WITNESS

LIST

TRUEFILING» PRCOF OF
SERVICE

E-FILING FEE WITH

SERVICE

" BRIEF IN SUPPORT

" TRUEFILING PROOF OF SERVICE
(OBDH=38014857)

MOTION TO ADJOURN

" MOTION FEE

7 .TRUEFILING PROOF OF SERVICE

Recexpt 928585 Date 09/20/2016

E-FILED REQUEST FOR HEARING 3
(OBDH 38014853) E—FILED REQUEST FOR HEARING PRF OF SVC

" TRUEFILING PROOF OF SERVICE

" HEARING: MTN TO ADJOURN SCHEDULED

T ISCOVERY AND GASE EVALUATION ORDER ISSUED TO ATTY JAMES

" TRUEFILING PROOF OF SERVICE

c FMNG FEE W|TH SER\/,CE e e e

DEFENDANTS WITNESS LIST

" E-FILING FEE WITH SERVICE
Receipt: 930714 Date: 09/27/2016

E-FILING FEE WITH SERVICE
Recelpl 931464 Date 09/29/2016

Docket Text

(OBDH=38014855) BRIEF IN SUPPORT OF MOTION TO ADJOURN
SCHEDULING
ORDER DATES BY NINETY DAYS

(OBDH=38014854) DEFENDANT, GRAND DIMITRE'S OF EASTPOINTE FAMILY

DINING’S,
MOTION TO ADJOURN SCHEDULING ORDER DATES BY NINETY DAYS

Filing Fee mt Receipt:

Date: 9/16/2016 2:08:13 PM Receipt: 928585 Date:
08/20/2016 .

(OBDH 38014806)

E-FILING FEE WITH SERVICE

(OBDH=38113927) E-FILING FEE mt Receipt: Date: 9/20/2016 10:25:48 AM

(OBDH=38014859)

Event: (E) MTN TO ADJOURN

Date; 10/03/2016 Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: COURTROOMF - 3RD FLOOR
MOLLOY

Result: HELD-CIVIL

MOLLOY

(N) IMAGE OF DISCOVERY AND CASE EVAL ORDER
Sent on: 09/20/2016 13 32 18 29

.'MAGE OF EVENT NOT|CE SENT e e e e e s i e e e e

(N) EDSC NOTICE
Sent on: 09/20/201 6 13 33 59 79

ANSWER TO AFFIRMATIVE DEFENSES
(OBDH=38119307) PLTF REPLY TO DEFT GRAND DIMITRE'S AFFIRM
DEFENSES

(OBDH 3811 931 O)

(OBDH=38175041) E-FILING FEE mt Receipt: Date: 9/21/2016 11:00:38 AM

Recelpt 929133 Date 09/21/2016

(OBDH=38439985) DEFT, GRAND DIMITRES OF EASTROINTE FAMILY DININGS
WITNESS LIST PRF OF SERV

TRUEFILING PROOF OF SERVICE
(OBDH 38439987)

(OBDH=38481696) E-FILING FEE mt Receipt: Date: 8/27/2016 8:30:09 AM

DF:I—ENDANTS WITNESS LIST
(OBDH=38493678) DEFT SAGES INVESTMENT GROUP WITNESS AND EXHIBIT
LIST PROOF OF SERVICE

TRUEFILING PROOF OF SERVICE
(OBDH 38493681)

(OBDH:=:38582577) E-FILING FEE mt Receipt: Date: 9/29/2016 8:13:09 AM

000676a

Amount
Owed §

$20.00

“g5.00 §

INd #1:1%:S 0207/8/L DS 4q AIATADTY

- $5.00

$5.00 §

$5.00



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Date

10/03/2016

10/03/2016
10118/2016
1011812016
10/18/2016
10/20/2016
102012016
10/20/2016
10/25/2016
10/25/2016
"10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
101252016

10126/2016

10/31/2016

Description

MELD:

ORDEREXTENDING

DISCOVERY - 8GD

SERVICE ON COMPLAINT

FILED

TRUEFILING PROOF OF

SERVICE
E-FILING FEE WITH
SERVICE

DEFENDANTS WITNESS

LIST

TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH
SERVICE

BRIEF IN SUPPORT

TRUEFILING PROOF OF

SERVICE

MOTION FOR SUMMARY

DISPOSITION

MOTION FEE

TRUEFILING PROOF OF

SERVICE
E-FILING FEE WITH
SERVICE

E-FILED REQUESTFOR

HEARING

TRUEFILING PROOF OF

SERVICE

HEARING: MTN FOR

SUMMARY DISP
SCHEDULED

TRUEFILING PROOF OF

SERVICE

Docket Text

" HELD: MTN TO ADJ SCHEDULING ORDER DATES-GRTD, ADJ 80DYS, OTE

The following event: (E) MTN TO ADJOURN scheduled for 10/03/2016 at 8:30 am
has been resuited as follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

HELD ON THE RECORD
COURT REPORTER: CIMINI, MARY
Certificate #: CSR-2643 -

" ORD ADJ SCHEDULING ORDER DATES 90DYS: PWL 12/19/2016, DWL 1/2/2017,

DSCVY CUTOFF 3/13/2017, MSD BY, 6/12/2017 -SGD/EAS

SERVICE ON GOMPLAINT FILED

(OBDH=39613210) PROOF OF SERVICE ON COMPLAINT FILED
PERS / 10/11/16
T&J LANDSCAPING & SNOW REMOVAL INC (DEFENDANTY);

'TRUEFILING PROOF OF SERVICE

(OBDH=39613573)

" E-FILING FEE WITH SERVICE

(OBDH=39706563) E-FILING FEE mt Receipt: Date: 10/20/2016 8:06:26 AM
Receipt: 938425 Date: 10/20/2016

" DEFENDANTS WITNESS LIST -

(OBDH=39710199) DEFENDANT, GRAND DIMITRE'S OF EASTPOINTE

FAMILY DINING'S, FIRST SUPPLEMENTAL WITNESS LIST, PRF OF SRV
TRUEFILING PROOF OF SERVICE

(OBDH=39710204)

E-FILING FEE WITH SERVICE

(OBDH=39840302) E-FILING FEE mt Receipt: Date: 10/24/2016 8:34:34 AM
Receipt: 938406 Date: 10/24/2016 .

" BRIEF IN SUPPORT
(OBDH=39902301) BRIEF [N SUPPORT WITH ATTCHD EXHIBS A THROUGH G

" IRUEFILING PROOF OF SERVICE

(OBDH=39902311)

" MOTION FOR SUMMARY DISPOSITION

(OBDH=39902302) DEFENDANT, GRAND DIMITRE’S OF EASTPOINTE FAMILY

DINING'S,
MOTION FOR SUMMARY DISPOSITION PURSUANT TO MCR 2.116(CX7)

MOTION FEE

Filing Fee mt Receipt: Date: 10/25/2016 3:23:32 PM Receipt: 940615 Date:
10/27/2016

TRUEFILING PROOF OF SERVICE

(OBDH=39902309)

E-FILING FEE WITH SERVICE

(OBDH=40048475) E-FILING FEE mt Receipt: Date: 10/27/2016 8:19:16 AM

Receipt: 240615 Date: 10/27/2016

E.FILED REQUEST FOR HEARING

(OBDH=39902303) E-FILED REQUEST FOR HEARING WITH PROOF OF
SERVIGE FOR GRAND DIMITRES MOTION FOR SUMMARY DISPOSITION FOR
11-28-16

" TRUEFILING PROOF OF SERVICE +

(OBDH=39902314)
HEARING: MTN FOR SUMMARY DISP SCHEDULED
Event: (E) MTN FOR SUMMARY DISPOSITION

Date: 11/28/2016 Time: 8:30 am
Judge: SERVITTO JR, EDWARD A  Location: COURTROOM F - 3RD FLOOR

MOLLOY
Result: HELD-CIVIL

" TRUEFILING PROOF OF SERVICE _
(OBDH=40195967)

Amount
Owed §

$5.00

$2000 f

000677a

INd #1:1%:S 0207/8/L DS 4q AIATADTY



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Date

110812016

11/03/2016

110312016

1/08/2016

11/03/2016

11/03/2016
1110312016
11103/2016
“11/08/2016
1171612016

1111612016

11116/2016

1111612016

111612016

11116/2016

111612016

11612016

1111612016

11/16/2016

1171712016

Description

ADJOURNED-

STIPULATION & ORDER

'EARLY DISPOSITION

SETTLEMENT

Docket Text

" ADJOURNED - STIPULATION & ORDER

The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 11/03/2016 at 8:00 am has been resulted as follows:

Resuit: ADJOURNED-STIPULATION & ORDER

Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

EARLY DISPOSITION SETTLEMENT CONFERENCE SCHEDULED

CONFERENCE SCHEDULED The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE

PROOF OF SERVICE

PROOF OF SERVICE

EFILING FEEWITH

SERVICE

TRUEFILING PROOF OF
(OBDH=40339759)

SERVICE

EFIINGFEEWTH

SERVICE

'AFFIRMATIVE DEFENSES

“TRUEFILING PROOF OF

SERVICE

'ANSWER TO COMPLAINT

TRUEFILING PROOF OF

SERVICE

EFILING FEEWITH

SERVICE

. RELIANCE OVN JURY

DEMAND
TRUEFILING PROOF OF
SERVICE

ATTORNEY)
TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH
SERVICE

Receipt: 948687 Date: 11/23/2016

scheduled for 11/03/20186 at 8:00 am has been rescheduled as follows:

Event: EARLY DISPOSITION SETTLEMENT CONFERENCE
Date: 12/08/2016 Time: 8:00 am )
Judge: SERVITTO JR, EDWARD A Location: COURTROOMF - 3RD FLOOR

Result: HELD: NOT PLACED ON RECORD
PROOF OF SERVICE
(OBDH=40348874)

" STIP & ORDER SGD RE:

(OBDH=40195963) 5/0 ADJ EDSC FROM 11/3/2016 TO 12/8/2016 AT 8AM -

SGD/EAS

PROOF OF SERVICE

(OBDH=40348874)

EFILING FEE WITH SERVICE
(OBDH=40369469) E-FILING FEE mt Receipt: Date: 11/4/2016 8:05:46 AM

Receipt: 942883 Date: 11/04/2016
CERTIFICATE OF SERVICE  CERTIFICATE OF SERVICE

(OBDH=40339756) CERTIFICATE OF SERVICE
TRUEFILING PROOF OF SERVICE

E-FILNG FEE WITH SERVICE
(OBDH=40429810) E-FILING FEE mt Receipt: Date: 11/7/2016 8:21:12 AM
Receipt; 943457 Date: 11/07/2016

" AFFIRMATIVE DEFENSES

(OBDH=40705613) AFFIRMATIVE DEFENSES; PRF OF SRVC

TRUEFILING PROOF OF SERVICE
(OBDH=40705615)
ANSWER TO COMPLAINT

(OBDH=40705611) ANSWER TO FIRST AMENDED COMPLAINT; PRF OF SRVC;

STEVEN GABEL P40817

T&J LANDSCAPING & SNOW REMOVAL INC (DEFENDANT);

TRUEFILING PROOF OF SERVICE
(OBDH=40705616)

E-FILING FEE WITH SERVICE _
(OBDH=40573248) E-FILING FEE mt Receipt: Date: 11/23/2016 8:10:19 AM

RELIANGE ON JURY DEMAND

(OBDH=40705614) RELIANCE UPON DEMAND FOR JURY TRIAL; PRF OF SRVC

TRUEFILING PROOF OF SERVICE
(OBDH=40705617)

APPEARANCE (LITIGANT'S  APPEARANCE (LITIGANT'S ATTORNEY)
(OBDH=40706405) APPEARANCE; PRF OF SRVC; SSTEVEN GABEL P40617

(LITIGANTS ATTORNEY)

T&J LANDSCAPING & SNOW REMOVAL INC (DEFENDANT);

TRUEFILING PROOF OF SERVICE

(OBDH=40706406)

E-FILING FEE WITH SERVICE
(OBDH=40973431) E-FILING FEE mt Receipt: Date: 11/23/2016 8:16:22 AM
Receipt: 948709 Date: 11/23/2016

ANSWER TO AFFIRMATIVE  ANSWER TO AFFIRMATIVE DEFENSES

DEFENSES

(OBDH=40769919) PLTF REPLY TO DEFT T&. LANDSCAPING AND SNOW

REMOVAL INC'S AFFIRM DEFENSES

Amount
Owed §

N ¥1:1t:S 020T/8/L DOSIN AQ AATIDTI

s5.00 f

$5.00

§5.00 |

TAL T L T 'O

000678a



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Date

MATI2016

11/17/2016

111712016

1111812016

111812016

11/18/2016

1118/2016

1111812016
1171812016
11/18/2016

11/18/2016

112312016

1112312016
1112312016

1/28/2016

11/28/2016

11/26/2016

11/28/2016

11/28/2016

11/28/2016

Description

E-FILING FEE WITH

SERVICE

TRUEFILING PROOF OF

SERVICE

TRUEFILING PROOF OF
SERVICE

'TRUEFILING PROOF OF
SERVICE

BRIEF IN OPPOSITION

'TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH

SERVICE

ANSWERTOMOTION

'TRUEFILING PROOF OF

SERVICE
DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE

ANSWERTOMOTION

“TRUEFILING PROOF OF

SERVICE

E FILING FEE WITH

SERVICE

IMAGE OF EVENT NOTICE |

SENT

DISCOVERY AND CASE
EVALUATION ORDER
ISSUED

HELD:

STIP & ORDER SGD RE:

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH

SERVICE

Docket Text

" EFILING FEE WITH SERVICE

(OBDH=41538933) E-FILING FEE mt Receipt: Date: 11/30/2016 10:00:12 AM

Recetpt 949928 Date 11/30/2016

TRUEFILING PROOF OF SERVICE
(OBDH=40766458)

" TRUEFILING PROOF OF SERVICE
(OBDH=40767155)

TRUEFILING PROOF OF SERVICE
(OBDH=40769924)

BRIEF IN OPPOSITION

(OBDH=40818774) PLTFS BRIEF IN OPPOSITION TO DEFT MTN FOR

SUMMARY DISPOSITION PRF OF SVC
TRUEFILING PROOF OF SERVICE .

(OBDH=40818782)

- E-FILING FEE WITH SERVICE

(OBDH=41541609) E-FILING FEE mt Receipt: Date: 11/30/2016 11:45:21 AM

Receipt: 950076 Date 11/30/2016

“ANSWER TO MOTION

(OBDH=40818778) PLTFS ANSWER TO DEFT GRAND DIMITRES OF
EASTPOINT FAMILY DINING MTN FOR SUMMARY DISPOSITION PURSUANT
TO MCR 2.116 (C)(7); PRF OF SVG

- TRUEFILING PROOF OF SERVICE
(OBDH"4081 8781)

DOCUMENT FILED:
(OBDH=4081 8777) EXHIBIT A TO PLTFS ANS TO DEFTS MTN FOR SD

VTRUEFILING PROOF OF SERVICE

(OBDH= 40818780)

" ANSWER TO MOTION

(OBDH=40980289) DEFT GRAND DIMITRES OF EASTPOINTE FAMILY DININGS
REPLY TO PLTF ANSWER TO GRAND DIMITRES MTN FOR SUMMARY
DISPOSITION PURSUANT TO MCR 2 116 (C)(7) W/EXHIBIT PRF OF SVC

" IRUEFILING PROOF OF SERVICE

(OBDH'40980291)

E-FILING FEE WITH SERVICE

(OBDH=41833157) E-FILING FEE mt Receipt: Date: 12/2/2016 8:22:15 AM

Recelpt 950914 Date 12/02/2016

"|MAGE OF EVENT NOTICE SENT - AS TO STEVEN GABEL I

(N) EDSC NOTICE
Sent on: 11/28/201 6 11 46 46 60

" DISCOVERY AND CASE EVALUATION ORDER ISSUED

(N) IMAGE OF DISCOVERY AND CASE EVAL ORDER
Sent on: 11/28/2016 11 49 25. 30

. HELD BFR JMB FOR EAS MTN FOR S/D—TAKEN U/A OPIN/ORD TO ISSUE

The following event: (€} MTN FOR SUMMARY DISPOSITION scheduled for
11/28/2016 at 8:30 am has beeh resulted as follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A  Location: COURTROOM F - 3RD FLOOR

HELD ON THE RECORD
COURT REPORTER RHONDA FOSTER CSR #3612

STIP & ORDER SGD RE:

(OBDH=41124972) S/O GOMPELLING PLTFS ANSWERS TO DEFT GRAND
DIMITRES OF EASTPOINTE FAMILY DININGS INTERROGS AND RES TO REQ
FOR PROD OF DOCS DTD 9/16/2016 -SGD/JMB/EAS

" TRUEFILING PROOF OF SERVICE

(OBDH"41124973)

7 E-FILING FEE WITH SERVICE

(OBDH=42111632) E-FILING FEE mt Receipt: Date: 12/6/2016 3:45:26 PM

Receipt: 952556 Date: 12/06/2016

Amount
Owed

$5.00 |

ss00f

35,00 §

000679a

INd #1:1%:S 0207/8/L DS 4q AIATADTY




J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Date

1200112016

1200112016

12101/2016 E-

12/01/2016

"12/01/2016

12/01/2016

12/01/2016

12/01/2016 P

12101/2016

12101/2016

12/01/2016

120112016

12/01/2016

1210112016 E-
12/06/2016
120612016

1 2/07/201 6

12007/2016

1210712016

12/08/201 6

12/08/2016

Description

PLAINTIFF'S WITNESS LIST -

TRUEFILING PROOF OF

SERVICE

E-| FILING FEE WITH
SERVICE

REQUEST FOR
PRODUCTION OF
DOGUMENTS

TRUEFILING PROOF OF

SERVICE

'REQUEST FOR

PRODUCTION OF
DOCUMENTS

TRUEFILING PROOF OF
SERVICE
PLAINTIFF'S WITNESS LIST

TRUEFILING PROOF OF

SERVICE

REQUESTFOR

PRODUCTION OF
DOCUMENTS

"TRUEFILING PROOF OF

ERVICE

PLAINTIFF'S WITNESS LIST

TRUEFILING PROOF OF

SERVICE

E-FILING FEEWITH

SERVICE

PROOF OF SERVICE
PROOF OF SERVICE
PROOF OF SERVICE

'TRUEFILING PROOF OF

SERVICE

E- FILING FEE WITH
SERVICE

HELD: NOT PLACED ON

RECORD,

'ORDER EXTENDING
DISCOVERY - SGD

Docket Text

PLAINTIFF'S WITNESSLIST
(OBDH=41786758) PLAINTIFF'S LAY WITNESS AND EXPERT WITNESS
INTERROGATORIES TO DEFENDANT, SAGE'S INVESTMENT GROUP, LLC, PRF
OF SRV

e
(OBDH=41786779)

" E-FILING FEE WITH SERVICE

(OBDH=42218668) E-FILING FEE mt Receipt: Date: 12/8/2016 8:06:49 AM

Recelpt 953015 Date 12/08/2016

" REQUEST FOR PRODUCTION OF DOCUMENTS

(OBDH=41786756) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF
DOCUMENTS

PURSUANT TO MCR 2.310 TO DEFENDANT GRAND DIMITRE'S OF
EASTPOINTE FAMILY DINING PRF OF SRV

" TRUEFILING PROOF OF SERVICE

(OBDH"41786784)

" REQUEST FOR PRODUGTION OF DOCUMENTS

(OBDH=41786762) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF
DOCUMENTS

PURSUANT TO MCR 2,310 TO DEFENDANT SAGE'S INVESTMENT GROUP,
LLC PRF OF SRV

. TRUEFILING PROOF OF SERVICE

(OBDH=41786785)

PLAINTIFF'S WITNESS LIST .

(OBDH=417867681) PLAINTIFF'S EXPERT WITNESS INTERROGATORIES TO
DEFENDANT, GRAND DIMITRE’S OF EASTPOINTE FAMILY DINING, PRF OF
SRV

(OBDH=41 786783)

"REQUEST FOR PRODUCTION OF DOCUMENTS

(OBDH=41786759) PLAINTIFF'S 2nd REQUEST FOR PRODUCTION OF
DOCUMENTS

PURSUANT TO MCR 2 310 TO DEFENDANT T&J LANSCAPING PRF OF SRV

TRUEFILING PROOF OF SERVICE :
(OBDH*41786782)

PLAINTIFE'S WITNESS LIST

(OBDH=41790060) PLAINTIFF’'S FIRST AMENDED WITNESS LIST, EXPERT
WITNESS LIST AND EXHIBIT LIST PRF OF SRV

" TRUEFILING PROOF OF SERVICE

(OBDH—41790061)

-E FILING FEE WITH SERVICE

(OBDH=42218768) E-FILING FEE mt Receipt: Date: 12/8/2016 8:10:57 AM

Recelpt 953073 Date 12/08/2016

PROOF OF SERVICE
(OBDH=42111575)

'PROOF OF SERVICE

(OBDH*42111 575)

PROOF OF SERVICE
{OBDH=421 69649) PROOF OF SERVICE

4TRUEFILING PROOF OF SERVICE

(OBDH =421 69652)

E-FILING FEE WITH SERVICE .
(OBDH=42503820) E-FILING FEE mt Receipt:
Rece;pt 954715 Date 12/14/2016

Date: 12/14/2016 8:09:20 AM

SET FOR 4/27/2017 AT 8AM, MSD CUTOFF IS 6/12/2017, OTE
The following event: EARLY DISPOSITION SETTLEMENT CONFERENCE
scheduled for 12/08/2016 at 8:00 am has been resulted as follows:

Resuit: HELD: NOT PLACED ON RECORD

Judge SERVITTO JR EDWARD A Locatlon COURTROOM F 3RD FLOOR -
ORDER EXTENDING DISCOVERY TO 2/1 2/2017‘ SGD

Amount
Owed B

8500 f

© $5.00

$5.00

HELD: NOT PLACED ON RE("ORD DSCVY EXTENDED 30DYS STATUS CONF V

000680a

INd #1:1%:S 0207/8/L DS 4qQ AIATADTY



J: Appellant's Brief on Appeal to the Michigan Court of Appeals

Date

'12/08/2016
12/08/2016
112/08/2016 E

1210072016

12/09/2016
01/04/2017
01/04/2017
01/04/2017 E-

01102017

01/10/2017

01/1012017
011012017
0111012017
01102017
0200112017
02/01/2017

02/01/2017 E

02/13/2017

0211312017
0213/2017

0211412017

Description

'CERTIFICATE OF SERVICE

TRUEFILING PROOF OF

SERVICE

E-FILING FEEWITH
SERVICE

STATUS CONFERENGE

SCHEDULED

'OPINION & ORDER SIGNED

'DEFENDANTS WITNESS

LIST

TRUEFILING PROOF OF
SERVICE
E-FILING FEE WITH

SERVICE

PROOF OF SERVICE
TRUEFILING PROOF OF
SERVICE

E-FILNG FEEWITH

SERVICE

DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE

EFILNG FEEWITH
SERVICE

DEFENDANTS WITNESS
LIST

TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH
SERVICE

NOTICE OF TAKING
DEPOSITIONS
TRUEFILING PROOF OF
SERVICE

EFILUNGFEEWITH

SERVICE

CASE EVALUATION

HEARING SCHEDULED

Docket Text

CERTIFICATE OF SERVICE

(OBDH= 42220120) CERTIFICATE: OF SERVICE

.TRUEFILING PROOF OF SERVICE

(OBDH 422201 22)

E- FILING FEE WITH SERVICE
(OBDH=42554724) E-FILING FEE mt Receipt:
Ret‘elpt 954969 Date 12/15/2016

STATUS CONFERENCE SCHEDULED

Event: STATUS CONFERENCE

Date: 04/27/2017 Time: 8:00 am

Judge: SERVITTO JR, EDWARD A Location: COURTROOM F - 3RD FLOOR

Date: 12/15/2016 8:06:13 AM

ResuIt ADJOURNED STIPULATION & ORDER

OPIN/ORD GRANTING GRAND DIMITRES OF EASTPOINTE FAMILY DININGS )

MTN FOR S/D —SGD/JMB/EAS (DOES NOT CLOSE CASE)

DEFENDANTS WITNESS LIST
(OBDH=43908258) DEFENDANTS SAGE'S INVESTMENT GROUP WITNESS

AND EXHIBIT LIST

" TRUEFILING PROOF OF SERVICE ;
(OBDH=43908260)

. CrLING P WITH SERV;CE e e e e e v e e i+ e e

(OBDH=44249947) E-FILING FEE mt Receipt: Date: 1/17/2017 10:50:26 AM

Receipt 962892 Date 01/17/2017
PROOF OF SERVICE

(OBDH—44071 036) PROOF OF SERVICE

‘TRUEFILING PROOF OF SERVICE

(OBDH"44071041)

E-FILING FEE WITH SERVICE
(OBDH=44391823) E-FILING FEE mt Receipt: Date: 1/20/2017 8:27:02 AM

Re elpt 964473 Date 01/20/2017
DOCUMENT FILED

(OBDH=44075161) PLTF 2ND EXPERT WITNESS INTERROGS TO DEFT,
SAGE S INVESTMENT GROUP LLC

TRUEFILING PROOF OF SERVICE
(OBDH—44075162)

E-FILING FEE WITH SERVICE

(OBDH=44395456) E-FILING FEE mt Receipt: Date: 1/20/2017 11:10:58 AM

Recelpt 964728 Date 01/20/2017

DEFENDANTS WITNESS LIST
(OBDH=44828077) WITNESS LIST OF DEFT T & J LANDSCAPING & SNOW
REMOVAL INC

| TRUEFILING PROOF OF SERVICE

(OBDH"II4828079)

" E-FILING FEE WITH SERVICE

(OBDH=44896329) E-FILING FEE mt Receipt: Date: 2/6/2017 9:00:13 AM

Recelpt 970977 Date 02/06/2017

NOTICE OF TAKING DEPOSITIONS
(OBDH=45150080) NOTICE OF TAKING DEPOSITION DUECES TECUM OF
JAMES SAGE; PRF OF SRV

“TRUEFILING PROOF OF SERVICE
(OBDH=45150081)

E-FILING FEE WITH SERVICE
(OBDH=45236313) E-FILING FEE mt Receipt: Date: 2/15/2017 3:31:20 PM
Recelpt 974464 Date 021 o/2017

CASE EVALUATION HEARING SCHEDULED

Event; CASE EVALUATION HEARING

Date: 04/03/2017 Time: 2:00 pm

Judge: 3A040317  Location: GASE EVAL CONF ROOM A - 3RD FLOOR

Result: CASE EVALUATION ADJOURNED

Amount |
Owed F

500 f

$5.00 |

$5.00 §

000681a

INd #1:1%:S 0207/8/L DS 4q AIATADTY

$5.00 §
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Date

0211412017

0211712017

0217/2017
0211712017

0202172017

0212212017

02/2212017

02/22/2017

0202712017

0202772017

02/268/2017

"02/2812017 S
022812017 T

02/28I201 7”

02/28/2017

0212812017 €

1 02/28/2017

i
H

{02/28/2017

{ 02/28/2017

. 02/28/2017
i

0212812017

Description

CASE EVAL NOTICE SENT

NOTICE OF TAKING
DEPOSITIONS

TRUEFILING PROOF OF

SERVICE

E-FILING FEEWITH
SERVICE

(CASE EVALUATION

HEARING TO BE
RESCHEDULED

PLAINTIFF'S WITNESS LIST |

TRUEFILING PROOF OF

SERVICE
E-FILING FEE WITH
SERVICE

CASE EVALUATION
HEARING SCHEDULED

CASE EVAL NOTICE SENT

'SUBPOENA-ORDER TO

APPEAR

TRUEFILING PROOF OF

SERVICE

SUBPOENA-ORDER TO |
APPEAR

TRUEFILING PROOF OF
SERVICE

DOCUMENT FILED

TRUEFILING PROOF OF

SERVICE
E- I-ILING FEE WITH

SERVICE
DOGCUMENT FILED:
TRUEFILING PROOF OF
SERVICE

DOGUMENT FILED:

TRUEFILING PROOF OF

SERVICE

Sem on:

Docket Text

CASEEVALNOTICE SENT

CASE EVALUATION HEARING NOTICE
02/14/2017 16 13 45 74

NOTICE OF TAKING DEPOSITIONS
(OBDH=45302971) RE-NOTICE OF TAKING DEPOSITION DUCES TECUM OF
JAMES SAGE, PROOF OF SERVI(,E

" TRUEFILING PROOF OF SERVICE

(OBDH=45302085)

E-FILING FEE WITH SERVICE
(OBDH=45494338) E-FILING FEE mt Receipt:
Receipt: 977030 Date 02/?4/2017

Date: 2/24/2017 2:50:42 PM

" CASE EVALUATION HEARING TO BE RESCHEDULED *2/2117-ADJTO

4/17/17 - ATTY BARATTA OUT OF TOWN ALL WEEK*
The following event: CASE EVALUATION HEARING scheduled for 04/03/2017 at
2:00 pm has been resulted as follows:

Result: CASE EVALUATION ADJOURNED
Judge 3A040317 Locatlon CASE EVAL CONF ROOM A SRD FLOOR

PLAINTIFF S WITNESS LIST

(OBDH=45415148) PLAINTIFF'S LAY WITNESS AND EXPERT WITNESS
INTERROGATORIES TO DEFENDANT, T&J LANDSCAPRING & SNOW REMOVAL,
INC PRF OF SRVC

- TRUEFILING PROOF OF SERVICE

(OBDH=45415156)

E-FILING FEE WITH SERVICE v
(OBDH=45683393) E-FILING FEE mt Receipt: Date: 3/3/2017 11:10:58 AM
Recelpt 979163 Date 03/03/2017

V CASE EVALUATION HEARING SCHEDULED

Event; CASE EVALUATION HEARING
Date: 04/17/2017  Time: 9:00 am
Judge: 3A041717  Location: CASE EVAL CONF ROOM A - 3RD FLOOR

ResuIt CASE EVALUATION HEARING HELD

" CASE EVAL NOTICE SENT

CASE EVALUATION HEARING NOTICE
Sent on: 02/27/2017 13 16 33 91

" SUBPOENA-ORDER TO APPEAR
(OBDH=45574364) SUBPOENA - SIGNED BY ATTORNEY

TRUEFILING PROOF OF SERVICE
(OBDH=45574400)

WSUBPOENA-ORDER TO APPEAR

(OBDH= 45574385) SUBPOENA SIGNED BY ATTORNEY (DEBORAH BUCK)

" [RUEFILING PROOF OF SERVICE

(OBDH"45574401)

DOCUMENT FILED:
(OBDH=45574366) NOTICE OF TAKING DEPOSITION DUCES TECUM OF

THOMAS CARAMANGO

" IRUEFILING PROOF OF SERVICE

(OBDH 45b74402)

E-FILING FEE WITH SERVICE
(OBDH=45820824) E-FILING FEE mt Receipt: Date: 3/8/2017 8:31:08 AM
Receipt: 981030 Date: 03/08/2017

" DOCUMENT FILED:
(OBDH=45574394) NOTICE OF TAKING DEPOSITION OF DEBORAH BUCK

TRUEFILING PROOF OF SERVICE ’

(OBDH=45574405)

DOCUMENT FILED;

(OBDH=45574392) NOTICE OF TAKING DEPOSITION DUCES TECUM OF
THOMAS SHKOUKANI

TRUEFILING PROOF OF SERVICE

(OBDH=45574408)

Amount
Owed

$5.00 §

$5.00

000682a

INd #1:1%:S 0207/8/L DS 4q AIATADTY
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Date

03/08/2017

103/24/2017

| 04/03/2017

i

1

04/18/2017

03/0212017
03072017 P
03/07/2017
080772017 E

031082017

{03/08/2017

| 04/03/2017

04/03/2017
[ 04/03/2017
04/12/2017 Ci
L 0412/2017
04/12/2017 CA
0411212017

041212017

”04/‘1 9I2(I‘I7 .
04119/2017 7

04/26/2017

Description

TRUEFILING PROOF OF
SERVICE

PROOF OF SERVICF
TRUEFILING PROOF OF
SERVICE

E- FILING FEF WITH
SERVICE

SUBPOENA TO APPEAR
RETURNED

TRUEFILING PROOF OF

SERVICE
E FILING FEE WITH

SERVICE

CASE EVALUATION
HEARING FEE PAID
CASE EVALUATION
HEARING FEE PAID

CASEEVALUATION

SUMMARY FILED

CASEEVALUATION

SUMMARY FILED

TRUEFILING PROOF OF

SERVICE

CASE EVALUATION
HEARING FEE PAID

CASE EVALUATION LATE

FEE PAID

CASE EVALUATION
SUMMARY FILED

CASE EVALUATION CHECK

RETURN LETTER

CASE EVALUATION CHECK

RETURN LETTER

'CASE EVALUATION

HEARING HELD

TRUEFILING PROOF OF

SERVICE

TRUEFILING PROOF OF
SERVICE

TRUEFILING PROOF OF
SERVICE

Docket Text

(OBDH 40646024)

PROOF OF SERVICE o
(OBDH=45783364) PROOF OF SERVICE OF SUBPOENA WIATTCHMENT

V TRUEFILING PROOF OF SERVICE

(OBDH=45783865)

E-FilING FEE WITH SERVICE
(OBDH=46007872) E-FILING FEE mt Receipt:
Rece;pt 98?72’3 Dale 03/13/?017

SUBPOENA TO APPEAR RETURNED
(OBDH=45834508) SUBPOENA TO APPEAR RETURNED |

Date: 3/13/2017 8:11:02 AM

TRUEFILING PROOF OF SERVICE

(OBDH=45834618)

" E-FILING FEE WITH SERVICE

(OBDH=46015270) E-FILING FEE mt Receipt: Date: 3/13/2017 3:47:10 PM

Recclpt 983419 Date 03/13/2017

" CASE EVALUATION HEARING FEE PAID CK #2581586, 2581587, 2581588 FOR

$25 EACH FOR THE 4/17/17 HRG
STEVEN R. GABEL (Attorney) on behalf of T&J LANDSCAPING & SNOW
REMOVAL INC (DEFENDANT)

. VCASE EVALUATION HEARING FEE PAID CK#3584 FOR $75 FOR THE 4/17/17

HRG
CHRISTOPHER R. BARATTA (Attorney) on behalf of DONNA LIVINGS
(PLAINTIFF)

ICASE EVALUATION SUMMARY FILED FOR THE 4/17/17 HRG

CHRISTOPHER R. BARATTA (Attorney) on behalf of DONNA LIVINGS
(PLAINTIFF)

" CASE EVALUATION SUMMARY FILED FOR THE 41717 HRG

STEVEN R. GABEL (Attorhay) on behalf of T&J LANDSCAPING & SNOW
REMOVAL INC (DEFENDANT)

TRUEFILING PROOF OF SERVICE
(OBDH=46632903)

" GASE EVALUATION HEARING FEE PAID **FEE & LATE FEE* CK#2344 FOR

$225 FOR THE 4/17/17 HRG ***CK RET'D FOR CORRECTED EVALUATORS -
ATTY WILL BRING CK TO HRG***

ERIC P, CONN (Attorney) on behalf of SAGE'S INVESTMENT GROUP, LLC
(DEFENDANT)

" CASE EVALUATION LATE FEE PAID |

CASE EVALUATION SUMMARY FILED *LATE** FOR THE 41717 HRG

ERIC P. CONN (Attorney) on behalf of SAGE'S INVESTMENT GROUP, LLC

(DEFENDANT)

CASE EVALUATION CHE(‘K RETURN LETTER

CHECK RETURN LETTER FOR CASE EVALUATION
Sent on: 04/12/2017 13: 01 26 23

- GASE EVALUATION CHFCK RFTURN LETTER

CHECK RETURN LETTER FOR CASE EVALUATION
Sent on: 04/12/2017 13 01 43. 25

" GASE EVALUATION HEARING HELD

The following event: CASE EVALUATION HEARING scheduled for 04/17/2017 at
9:00 am has been resulted as follows:

Result: CASE EVALUATION HEARING HELD

Judge 3A041717 Locatlon (.,ASI: EVAL CONF ROOM A 3RD FLOOR

TRUEFILING PROOF OF SERVICE
(OBDH=47091013)

" TRUEFILING PROOF OF SERVICE

(OBDH“47091015)

"TRUEFILING PROOF OF SERVICE
(OBDH=47552708)

Amount
Owed §

$5.00 §

“so0 |

INd #1:1%:S 0207/8/L DS 4q AIATADTY
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Date

04/27/2017

0412712017

0412712017
04127/2017
04/27/2017
051612017
05/16/2017
05/22/2017 N
05/22/2017
052212017

051222017 E-

052212017

0512212017

06/2212017 F

0512212017

05/2212017 E-
052212017

05/22/2017

05/22/2017

Description

ADJOURNED-

STIPULATION & ORDER

SETTLEMENT

STIP & ORDER SGDRE:

PROOF OF SERVICE
(OBDH=47596934)

E-FILING FEE WITH
SERVICE

CASE EVALUATION
ACCEPTANCE/REJECTION

NOTICE MAILED

CASE EVALUATION AWARD
REJECTED

MOTION

TRUEFILING PROOF OF

SERVICE

EFILUNG FEEWITH

SERVICE

'BRIEF IN SUPPORT

TRUEFILING PROOF OF

SERVICE

'PROOF OF SERVICE

TRUEFILING PROOF OF

SERVICE

E- FILED REQUEST FOR

HEARING

“TRUEFILING PROOF OF

SERVICE

DOCUMENT FILED:

TRUEFILING PROOF OF
SERVICE

' CASE EVALUATION ACCEPTANCE/REJECTION NOTICE MAILED o

MoTION:
" MOTION FEE

TRUEFILING PROOF OF SERVICE

,E“HLING e W‘TH SERWCE e e e+ e e i e+ e e e e s

.TRUEFILING PROOF OF SERVICE '

PROOF OF SERVICE

VE FILED REQUEST FOR HEARING

‘TRUEFILING PROOF OF SERVICE

Docket Text

" ADJOURNED - STIPULATION & ORDER

The following event: STATUS CONFERENCE scheduled for 04/27/2017 at 8:00 am
has been resulted as follows:

Restit: ADJOURNED-STIPULATION & ORDER
Judge SERVITTO JR EDWARDA Locatlon COURTROOM F 3RD FLOOR

© SET FLEMENT CONFERENGCE SCHEDULED
CONFERENGE SCHEDULED

The following event: STATUS CONFERENCE scheduled for 04/27/2017 at 8:00 am
has been rescheduled as follows:

Event: SETTLEMENT CONFERENCE

Date: 05/25/2017 Time: 8:00 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR - COURT ROOM 3

Result: HELD NOT PLACED ON RECORD

'STIP & ORDER SGD RE:

{OBDH=47552707) $/0 ADJ STATUS CONF 4/27/2017 TO SETTLMNT CONF ON
5/25/2017 AT 8AM ~SGD/EAS

PROOF OF SERVICE
E-FILING FEE WITH SERVICE

(OBDH=47596989) E-FILING FEE mt Receipt:
Recelpt 999994 Date 04/27/2017

Date: 4/27/2017 2:25:22 PM

CASE EVAL ACCEPT/REJECT NOTICE
Sent on: 05/16/2017 11:38:01. 30

CASE EVALUATION AWARD REJECTED

(OBDH=48423204) DEFENDANT, SAGE’'S INVESTMENT GROUP, LLC'S,
MOTION FOR SUMMARY DISPOSITION

Filing Fee mt Receipt: Date: 5/22/2017 4:22:40 PM Receipt: 1010187 Date:

05/30/201 7
(OBDH= 48423249)

(OBDH=48733133) E-FILING FEE mt Receipt: Date: 5/30/2017 9:00:32 AM

Recexpt 1010187 Date 05/30/2017

BRIEF IN SUPPORT
(OBDH=48423216) DEFENDANT, SAGE'S INVESTMENT GROUP, LLC'S BRIEF IN
SUPPORT OF ITS MOTION FOR SUMMARY DISPOSITION

(OBDH‘*48423250)

(OBDH 48423211) PROOF OF SERVICE

TRUEFILING PROOF OF SERVICE
(OBDH 48423252)

(OBDH=48423207) E-FILED REQUEST FOR HEARING, NOTICE OF HEARING,
PROOF OF SERVICE

(OBDH 484?3254)

DOCUMENT FILED
(OBDH 48423240) EXHIBITS A-

TRUEFILING PROOF OF SERVICE
(OBDH=48423253)

000684a

Amount
Owed §

INd #1:1%:S 0207/8/L DS £4q AIATADTY

$5.00 §

$20.00 §
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Date

05/25/2017

05/2512017

05/25/2017

0512512017

05/26/2017

0/25/2017

05/25/2017

05/25/2017

0512512017

06/30/2017

0513072017

05/31/2017

Description

'HELD: NOT PLACED ON

RECORD,

PRETRIAL CONFERENCE

SCHEDULED

TRIAL SCHEDULED

MOTION:

MOTIONFEE

TRUEFILING PROOF OF

SERVICE

E-FILING FEE WITH

SERVICE

E-FILED REQUEST FOR

HEARING

'TRUEFILING PROOF OF

SERVICE

"HEARING: MTN TO COMPEL

SCHEDULED

TRUEFILING PROOF OF

SERVICE

HEARING MTN FOR
SUMMARY DISP
SCHEDULED

Docket Text

HELD: NOT PLACED ON RECORD, MATTER TO BE FACILITATED W/DANIEL
MAKARSKI, COUNSEL FOR QBE SHALL BE PRESENT AT FACILITATION,
PITRIAL SHALL BE HELD ON 10/3/2017 AT 8:30AM, TRIAL SET FOR 10/11/2017
AT 1:30PM -SGD/EAS

The following event: SETTLEMENT CONFERENCE scheduled for 05/25/2017 at
8:00 am has been resulted as follows:

Result: HELD: NOT PLACED ON RECORD
Judge: SERVITTO JR, EBDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR ~ COURT ROOM 3

.PRETRIAL CONFERENCE SCHEDULED

The fallowing event: SETTLEMENT CONFERENCE scheduled for 05/25/2017 at
8:00 am has been rescheduled as follows:

Event: PRETRIAL CONFERENCE

Date: 10/03/2017  Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -~ COURT ROOM 3

ResuIt ADJOURNED STIPULATION & ORDER

' TRIAL SCHEDULED

Event: TRIAL

Date: 10/11/2017  Time: 1:30 pm

Judge: SERVITTO JR, EDWARD A Location: ClRCUIT COURT BUILDING - 3RD
FLOOR - COQURT ROOM 3

ReSLlII ADJOURNED-BY COURT

MOTION
(OBDH=48594103) PLTFS MTN TO COMPEL SURVEILLANCE VIDEO WITH
EXHS PROOF OF SERVICE

MOTION F EE
Filing Fee mt Recelpt:
05/30/2017

Date: 5/25/2017 10:26:40 AM Receipt: 1010302 Date:

VTRUEFIUNG PRQOF OF SERV’CE L
(OBDH“4B594105)

E-FILING FEE WITH SERVICE

(OBDH=48735651) E-FILING FEE mt Receipt: Date: 5/30/2017 11:05:27 AM

Recelpt 1010302 DaIe 05/30/2017

E-FILED REQUEST FOR HEARING
(OBDH=48594101) E-FILED REQUEST FOR HEARING; NOTICE OF HEARING;
PROOF OF SERVICE

‘TRUEFILING PROOF OF SERVICE

(OBDH 485941 04)

HEARING MTN TO COMPEL SCHEDULED

Event: (E) MTN TO COMPEL

Date: 06/19/2017 Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING ~ 3RD
FLOOR ~ COURT ROOM 3

BARATTA
Result: MOTION DISMISSED

-TRUEFILING PROOF OF SERVICE

(OBDH=48735465)

" HEARING: MTN FOR SUMMARY DISP SCHEDULED

Event: (F) MTN FOR SUMMARY DISPOSITION

Date: 06/12/2017 Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR - COURT ROOM 3

STEINER

Result: MOTION HEARING ADJOURNED

Amount f
Owed §

$20.00 §

$5.00

000685a

INd #1:1%:S 0207/8/L DS 4q AIATADTY
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Date

06/02/2017

06/06/2017

06/06/2017

06/12/2017

06/12/2017

06/1212017
061212017
"0612/2017 E-
081212017
0612/2017

06/12/2017 |

06/12/2017
06/12/2017 I

06/12/2017

06/14/2017

06/14/2017

Deseription

'MOTION DISMISSED

STIP & ORDER SGDRE:

E-FILING FEE WITH
SERVICE

'MOTION HEARING

ADJOURNED

HEARING: MTN FOR
SUMMARY DISP
SCHEDULED

'ANSWERTOMOTION

SERVICE

E- FILING FEE WITH
SERVICE

DOCUMENT FILED:

TRUEFILING PROOF OF
SERVICE
BRIEF IN OPPOSITION

TRUEFILING PROOF OF

SERVICE

DOCUMENT FILED:
TRUEFILING PROOF OF
SERVICE

DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE

" MOTION DISMISSED PER ATTY BARATTA

'STIP & ORDER SGD RE:

"E-FILING FEE WITH SERVICE

" HEARING: MTN FOR SUMMARY DISP SCHEDULED

MOTION FOR SUMMARY DISPOSITION WITH PROOF OF SERV
TRUEFILING PROOF OF

TEFILING FEE WITH SERVICE
'DOGUMENT FILED:

‘TRUEFILING PROOF OF SERVICE
(OBDH=49286315)

,BREF N OPPOS!TION e e e et i = e R

(OBDH 49286305) EXHIBITS TO ANSWER/BRIEF IN OPPOSITION TO MOTION

TRUEFILING PROOF OF SERVICE
(OBDH 49286306) .

' TRUEFILING PROOF OF SERVICE

Docket Text

The following event: (E) MTN TO COMPEL scheduled for 06/19/2017 at 8:30 am
has been resulted as follows:

Resuit: MOTION DISMISSED
Judge: SERVITTO JR, EDWARD A Locatlon CIRCUIT COURT BUILDING - 3RD

FLOOR - COURT ROOM 3

(OBDH=48735454) S/O OF DISM OF DEFT T&.J LANDSCAPING AND SNOW
REMOVAL INC ONLY W/PREJ —SGD/EAS (DOES NOT CLOSE CASE)

(OBDH=49046703) E-FILING FEE mt Receipt: Date: 6/6/2017 2:15:30 PM

Receipt: 1013024 Date 06/06/2017

OTION HEARING ADJOURNED TO 611012017 AT 8:30AM  }

The following event: (E) MTN FOR SUMMARY DISPOSITION scheduied for
06/12/2017 at 8:30 am has been resulted as follows:

Resuit: MOTION HEARING ADJOURNED
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR COURT ROOM 3

The following event: (E) MTN FOR SUMMARY DISPOSITION scheduled for
06/12/2017 at 8:30 am has been rescheduled as follows:

Event; (E) MTN FOR SUMMARY DISPOSITION

Date: 06/19/2017 Time: 8:30 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR -~ COURT ROOM 3

STEINER

Result: HELD CIVIL

ANSWER TOMOTION
(OBDH=49286303) PLAINTIFF'S ANSWER TO
SAGE INVESTMENT GROUP'S

TRUEFILING PROOF OF SERVICE ,
(OBDH 49286317)

(OBDH=49623303) E-FILING FEE mt Receipt: Date: 6/21/2017 11:34:25 AM

Recelpt 1019064 Date 06/?1/2017

(OBDH=49286301) EXHIBITS D THROUGH J TO MOTION/BRIEF IN
OPPOSITION TO MOTION

(OBDH=49286302) PLAINTIFF'S BRIEF IN OPPOSITION TO
SAGE INVESTMENT GROUP'S
MOTION FOR SUMMARY DISPOSITION WITH PROOF OF SERV

TRUEFILING PROOF OF SERVICE
(OBDH=49286320)

DOCUMENT FILED:

DOCUMENT FILED

(OBDH=49394910) DEFENDANT, SAGE'S INVESTMENT GROUP, LLC'S, REPLY
IN SUPPORT OF ITS MOTION FOR SUMMARY DISPOSITION WITH PROOF OF
SERV

(OBDH=49394912)

000686a

Amount :
Owed

INd #1:1%:S 0207/8/L DS 4q AIATADTY

$5.00 B
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Date

06/14/2017

06/19/2017

07112017
0711312017
071312017

0711812017

071312017
0811112017 M
08/11/2017
0811112017
081112017 NC
08/11/2017

08/11/2017

08/11/2017

08/11/2017 ¢

08/11/2017

08/11/2017

08/11/2017

) DB/ V‘II‘IA/ZIO‘IA?
08/11/2017

08/11/2017

Description
E-FILING FEE WITH
SERVICE

HELD:

TRUEFILING PROOF OF
SERVICE

E-FILED TRANSCRIPT OF:

REPORTER'S NOTICE OF

FILING TRANSCRIPT,
CERTIFICATE OF SERVICE

'E-FILING FEE

REPORTER/RECORDER'S

CERTIFICATE OF ORDER
OF TRANSCRIPT ON
APPEAL

MOTION

MOTIONFEE

TRUEFILING PROOF OF

SERVICE
NOTICE OF HEARING

TRUEFILING PROOF OF

SERVICE
PROOF OF SERVICE

TRUEFILING PROOF OF

SERVICE
DOCUMENT FILED

' TRUEFILING PROOF OF

SERVICE
DOCUMENT FILED:

TRUEFILING PROOF OF
SERVICE

E-FILED REQUEST FOR

HEARING

' TRUEFILING PROOF OF

SERVICE
E-FILING FEE WITH
SERVICE

E-FILING FEE WITH SERVICE .

Docket Text

(OBDH=49670526) E-FILING FEE mI Receipt: Date: 6/22/2017 10:53:59 AM

Recelpt 1019605 Date 06/22/2017

HELD: MTN FOR S/D DENIED »SGD/EAS (DOES NOT CLOSE CASE)

The following event: (E) MTN FOR SUMMARY DISPOSITION scheduled for
06/19/2017 at 8:30 am has been resulted as follows:

Result: HELD-CIVIL
Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD

FLOOR - COURT ROOM 3

HELD ON THE RECORD
COURT REPORTER: CIMINI, MARY '
Certlﬂcate # CSR~2643

v TRUEFILING PROOF OF SERVICE

(OBDH 50235181)

E-FILED TRANSCRIPT OI"
(OBDH=50279942) E-FILED TRANSCRIPT OF: PROCEEDINGS BEFORE HON
EDWARD A SERVITTO JR DATED 06—19 17

REPORTER S NOTICE OF FILING TRANSCRIPT CERTIFICATE OF SERVICE .
(OBDH=50279941) REPORTERS NOTICE OF FILING TRANSCRIPT WITH CERT
OF SERV

E FILING FEI:

(OBDH=50702595) E-FILING FEE mt Receipt: Date: 7/26/2017 2:46:10 PM

Recelpt 1030262 Date 07/26/2017
REPORTER/RECORDER‘S CERTIFICATE OF ORDER OF TRANSCRIPT ON

APPEAL
(OBDH=50279943) REPORTER/RECORDERS CERTIFICATE OF ORDER OF
TRANSCRIPT ON APPEAL

MOTION

(OBDH=51232724) DEFENDANT SAGE'S INVESTMENT GROUP, LLC'S
FIRST MOTION TO ADJOURN TRIAL

" MOTION FEE

Filing Fee mt Receipt: Date: 8/11/2017 4:04:10 PM Receipt: 1039543 Date:

08/18/2017

(OBDH=51232731)

" NOTICE OF HEARING

(OBDH= 51232721) NOTICE OF HEARING

ITRUEFILING PROOF OF SERVICE

(OBDH= 51232726)

'PROOF OF SERVICE

(OBDH~51232723) PROOF OF SERVICE

. TRUEFILING PROOF OF SERVICE )
(OBDH 51 232725)

‘ DOCUMENT FILED

(OBDH=51232720) EXHIBIT B TO Defendant Sage's Investment Group's First

Motlon Io Adjourn TrIaI Date
TRUEFILING PROOF OF SERVICE

(OBDH= 51?32729)

" DOCUMENT FILED:

(OBDH=51232715) EXHIBIT C TO Defendant Sage's Investment Group's First
Motlon to Adjoum Trlal Date

TRUEFILING PROOF OF SERVICE
(OBDH 51 232732)

E- FILED REQUEST FOR HEARING

(OBDH=51232713) E-FILED REQUEST FOR HEARING, NOTICE OF HEARING,
PROOF OF SERVICE

TRUEFILING PROOF OF SERVICE .

(OBDH 51232730)

'E-FILING FEE WITH SERVICE

(OBDH=51427055) E-FILING FEE mt Receipt: Date: 8/18/2017 8:06:37 AM

Receipt: 1039548 Date: 08/18/2017

Amount
Owed g

sook

$2.50 |

$5.00 §

000687a
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Date
08/11/2017
08/11/2017

08/11/2017

0.87/11/2’01T

08142017
08/14/2017

08/14/2017

08/17/2017

08/24/2017

0812412017

08/24/2017

08/29/2017

0812972017

0812912017

.09/01/2017

09/05/2017
 09/05/2017

09/05/2017

09/05/2017

091172017

Description

DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE

BRIEF IN SUPPORT OF

MOTION

TRUEFILING PROOF OF
SERVICE
RESPONSE TO MOTION
TRUEFILING PROOF OF
SERVICE

EFILING FEEWITH

SERVICE

HEARING: MTN TO
ADJOURN TRIAL
SCHEDULED

DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE

= FILING FEE WITH
SERVICE

DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE

EFILUNG FEEWITH

SERVICE

MOTIONDISMISSED

DOCUMENT FILED:

TRUEFILING PROOF OF
SERVICE

E-FILING FEE WITH

SERVICE
TRUEFILING PROOF OF
SERVICE

E—FILED REQUEST FOVR
HEARING

" DOCUMENT FILED:

to Adjourn Tr|aI Date

RESPONSE TO MOTION
ADJOURN TRIAL WITH PROOF OF SERV

..EF‘UNG FEEWH-H SERWCE SRR N $5;00

-HEARING MTN TO ADJOURN TRIAL SCHEDULED

" DOCUMENT FILED:

‘TRUEFILING PROOF OF SERVICE
(0BDH=51617113)

" TRUEFILING PROOF OF SERVICE

.EFILINGFEEWITHSER\/'CE T R $500

" MOTION DISMISSED

‘ .DOCUMENT FILED

» TRUEFILING PROOF OF SERVICE

Docket Text Armount
X Owed §

(OBDH=51232716) EXHIBIT A to Defendant Sage's Investment Group's Fist Motion

TRUEFILING PROOF OF SERVICE :
(OBDH 51232733)

BRIEF IN SUPPORT OF MOTION

(OBDH:=51232722) DEFENDANT SAGE‘S INVESTMENT GROUP. LLC'S BRIEF iN
SUPPORT

OF DEFENDANT’S FIRST MOTION TO ADJOURN TRIAL DA7CE

TRUEFILING PROOF OF SERVICE
(OBDH=51232734)
(OBDH=51280822) PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO

TRUEFILING PROOF OF SERVICE
(OBDH“51 280829)

(OBDH=51364912) E-FILING FEE mt Receipt: Date: 8/16/2017 3:50:10 PM
Receipt: 1039133 Date 08/16/2017

INd #1:1%:S 0207/8/L DS 49 AIATADTY

Event: (E) MTN TO ADJOURN TRIAL

Date: 09/05/2017 Time: 9:00 am

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLLOOR ~ COURT ROOM 3

Result MOTION DISMISSED

(OBDH=51617107) NOTICE OF TAKING VIDEO DE BENE ESSE, DUCES TECUM
DEPOSITION OF MARTIN B. KORNBLUM MD PROOF OF SERVICE

E-FILING FEE WITH SERVICE S 500
(OBDH=51751682) E-FILING FEE mt Receipt: Date: 8/29/2017 8:22:30 AM ;
Recelpt: 1043458 Dato: 08/29/2017

DOCUMENT FILED
(OBDH=51754250) NOTICE OF TAKING VIDEO DE BENE ESSE, DUCES TECUM
DEPOSITION OF STANLEY LEE M D PROOF OF SERVICE :

(OBDH=51754251)

(OBDH=51841487) E-FILING FEE mt Receipt: Date: 8/31/2017 8:13:00 AM
Recelpt 1044495 Date 08/31/2017

The following event: (E) MTN TO ADJOURN TRIAL scheduled for 09/05/2017 at
9:00 am has been resulted as follows:

Result: MOTION DISMISSED

Judge: SERVITTO JR, EDWARD A Location: CIRCUIT COURT BUILDING - 3RD
FLOOR - COURT ROOM 3

(OBDH=51937542) NOTICE OF TAKING VIDEO DE BENE ESSE, DUCES TECUM
DEPOSITION OF MAYNARD C BUSZEK M D PROOF OF SERVICE

(OBDH=51937547)

TEFILING FEEWITHSERVICE g5

(OBDH=52107118) E-FILING FEE mt Receipt: Date: 9/11/2017 8:06:17 AM
Recelpt 1047076 Date 09111/2017 :

TRUEFILING PROOF OF SERVICE
(OBDH 51939074)

E-FILED REQUEST FOR HEARING
(OBDH=52112934) E-FILED REQUEST FOR HEARING, NOTICE OF HEARING,
PROOF OF SERVICE

000688a
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Date

09/11/2017

00/11/2017

091112017

0911172017

091112017 1

09/11/2017

0911112017

00/11/2017

"09/11/2017

0911172017 1

09111/2017

09/11/2017

" 0911/2017

001172017
001112017

00M1/2017

09/11/2017

09/12/2017
09/12/2017

09/12/2017

09/12/2017

0911212017

09/12/2017 N

Description

TRUEFILING PROOF OF

SERVICE

EFILNG FEEWITH

SERVICE

DOCUMENT FILED:

TRUEFILING PROOF OF

SERVICE
MOTION

MOTIONFEE

TRUEFILING PROOF OF
SERVICE

'DOCUMENT FILED:
TRUEFILING PROOF OF
SERVIC