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STATE OF MICHIGAN · :·:··!.J::[; 

IN THE CIRCUIT COURT FOR THE COUNTY OF ST~ CLAIR 

PEOPLE OF THE STATE OF MICHIGAN, 
20]5 /.." ;-; - I D 3: !.;_ Li 

,·' \' 

Plaintiff, 
vs. Case No: AOS-0220-FH 

TERRY LEE CEASOR, 

Defendant. 

MELISSA KEYES (P56532) 
Attorney for Plaintiff 

KENNETH M. LORD (P30339) 
Attorney for Defendant 

SIIPTTT,ATTQN TQ ADJQTJBN ,TIJBY TRIAi, 

IT IS HEREBY STIPULATED by and between respective counsel that the jury 
trial scheduled for Tuesday, April 5, 2005 be adjourned for the reason that defense counsel 
is currently seeking an independent Medical Expert Witness and u . on finding one will 
provide the Plaintiff with such information. 

'{JJ~~~#[~~WM£: 
Prosecuting Attorney 

ORDER 

At a session of said Court, held in~ County 
and State aforesaid, on the~ day ofl n- I , 2005. 

Present: Honorable ,James P Adair, Circuit ,Tndge 

The Court having read the above Stipulation to Adjourn, and having determined this 
constitutes good cause; 

IT IS HEREBY ORDERED that the jury trial scheduled for Tuesday, April 5, 
2005 is adjourned to a date to be set by this court. 
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STATE OF MICHIGAN 
IN THE 31ST CIRCUIT COURT FOR THE COUNTY OF ST. CLAIR 

PEOPLE OF THE STATE OF MICHIGAN, 
Plaintiff, 

v. 

TERRY CEASOR, 
Defendant. 

Case No: AOS-0220-FH 
HON. JAMES P. ADAI~ 

MELISSA KEYES (P56532) 
Attorney for Plaintiff 

KENNETH M. LORD (P30339) 
Attorney for Defendant 

MOTION TO ADJOURN JURY TRIAL 

I 
-0 

NOW COMES Defendant Terry Ceasor, by and through his attorney, Kenneth M. 

Lord, and moves this court for a second adjournment of jury trial and in support thereof 

states as follows: 

1. Defendant is charged with Child Abuse - 1st degree, contrary to MCL 
7 50.136B(2). 

2. Jury trial in this matter is currently scheduled for May 17, 2005. 

3. On April 1, 2005, Defendant was granted an adjournment of the first jury 
trial date by stipulation of the parties in order to obtain an expert witness. 

4. Defense counsel has spoken to and forwarded materials to Dr. Faris 
Bandak, an expert in the field of injury biomechanics, who resides in 
Potomac, Maryland. Dr. Bandak has been qualified and testified as an 
expert in shaken baby syndrome cases, and has agreed to review the 
materials in anticipation of payment of the retainer fee. 

5. Defendant is attempting to obtain the necessary funds to pay the retainer 
for Dr. Bandak's services. 
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6. Defendant needs an additional 60 days to obtain said funding and to 
forward additional materials to Dr. Bandak for his review. 

7. Defendant believes the testimony of Dr. Bandak is essential for his 
defense. 

8. Defense counsel has contacted the mother of the alleged victim and she 
indicated that an adjournment would cause her no hardship. 

9. Granting Defendant a reasonable amount of time to obtain said funds for 
his defense is not unreasonable. He is paying all costs associated with his 
defense, including attorney fees. 

10. In civil trials, courts often grant the parties extended discovery time in 
order to allow them to obtain experts, therefore, Defendants request is 
reasonable. Further, Defendant's preliminary examination was held on 
January 18, 2005 and continued on January 25, 2005, therefore, the time 
period extension is reasonable. 

WHEREFORE, Defendant respectfully requests that this Honorable Court 

adjourn the Jury Trial currently scheduled for May 17, 2005 and grant him an 

additional 60 days to obtain funds and forward further material to his expert. 

Respectfully submitted, 

Dated: 5/9/05 
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10 

11 

13 

14 

15 

16 

17 

16 

19 

:o 

21 

22 

he is a single father, that he has raised children, that 

he doesn•t believe in physical violence or punishing a 

child. What he uses is a technique of time out. That 

he I s never, ever raised his hand to Brenden, nor would he 

ever consider doing such. That he was only with the child 

less than an hour to an hour and a half alone. For the 

primary amount of time he was with that child that child 

was sleeping. Thai: he was playing with the child as he's 

often done, and if he made a mi.stake it was only going to 

continued to play. And when he was running back and forth 11 

and tried to assist the child, and from then on he has 

been the accused. 

13 

14 

That is what the evidence is going to show. And 15 

we only ask :you to listen to 1:.he em:ire eviden::e and 1.6 

lis~en t.c I!lY client and lisi:en -co ;:he en-cire fac-cs before 17 

you m.a}:e }·-:::mr cie--ce.!J!!.ir:.atio~. "l'nan,: :you. lE 

'Tii"E COITRT: Thank you, Mr. Lcrd. 19 

TEE COURT: Marsha, would you help I!love tha-:. 

- - •-, . ·_::: -, - ------

~----~'-_::_~ _ '1:.-:.2:5€;:.!C..,-e::_·--r.····-·..,----~-e-· .. 

record, please'? 

A Cheryl Genna, G-E-N-N-A. 

A 4819 Westwood Drive, Clyde. 

All righ~. J.._"'.ld if you co~l::! l:e-ep y:m::- -.;:;i::e ::;. a.s =e.s~ 

you can. 

J>. Okay. 

THE COURT: Good afternoon. Just stay right 

there for just a second. Raise your right hand and be 

Do you solemnly swear to tell the truth, the 

whole truth, and nothing but the truth so help you God? 

MS. GENNA: I do. 

GENNA 

I At 3:56 p.m •• Cheryl Genna was sworn. I 

THE COURT: Be seated right there, would you, 

please. Miss, that black gadget's a microphone. It's 

going to record your voice. It may not work as good as 

Mrs. LJ.;;,;gan, you may voir dire this ;;itness. 

- - ... --- ----- -- -- ~ - - ---=-- ---= ---- :, - ·_::: -·-= 

A May 15. 

May 15th of what year'? 

Yes. 

All right. And are you married at this time'? 

A No. 

I think there is a, a, some noise here so it's kind of Did you have a relationship at one time with Terry Ceasor'? 

hard to hear. A Yes. 

10 

c:=. S-::.. - · - . ::, =::::-::::--=:."? 

12 A Yes. 

13 Q :.. .... -id do you h_5:ve any children? 

1.!. ]._ 

15 And wb.2.~ are -:.b .. :::.:::: names? 

16 A Derian Rose G':"nna and Brender:!. Y_ic:!c.:-el Ge.r..!la. 

Y.-..ici:.a:::. 

20 A Genna. 

21 

23 

How old is, is Derian'? 

Eigh:c. 

All right. And how old is Brenden'? 

24 A Two and a half. 

25 When is, when was his birthday'? 
'------------------------' 

211 

::::-e~ --:. . , ... _- : - ? 

12 A A dating relationship. 

13 

~e.,c._ ·:::-.-·.· - -

r .. o ·· -::.-~ · :-:::::::. 

20 today? 

21 A Yes. 

Could you icienti:fy r..:.m for- i:he :-ecord, please'? All right, 

23 you --

24 A Next to --

25 All right. 

212 
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10 

11 

13 

14 

15 

16 

17 

19 

20 

22 

THE COURT: What's he wearing? Just tell me 

what he I s wearing. 

BY MRS, DEEGAN: 

THE WITNESS: A green button up shirt. 

THE COURT: The record will indicate indication. 

MRS. DEEGAN: Thank you, your Honor. 

And just for the record, tJ.iss Genna, I'm going to show you 

wha:.' s neer:. r:.;.=1:ei as ?e-::p:e:' s ?=-oposed E~:hibit 1. Could 

you identify what that is for the record, please? 

-~-- "' ,__ --- -=--~---

A This was before. 

-- that calls us to court? 

A About a month and a half prior, yes. 

And did you take that picture? 

A Yes. 

And does it accurately reflect how Brenden looked back 

when he was approximately 16 months old? 

Yes. 

J\.11 right. 

That I s your son Brenden_ }1....nd when was that picture taken? 11 MRS_ DEEGAN: I believe she said 16. 

of Brenden, is that the idea? 

riv~-. --~ _-.... 

THE WITNESS: Yes. 

THE COURT: Okay. 

Cm, ;:he fir5t. week of August., 

't:'e -...-=-s , ~ ------.::. 

----= --- ·==-· --=::. -=·--: -

MRS. DEEGAN: Y..ay I publish, your Honor? 

THE COURT: Yes, you may. Folks, what we means 

a juror who will then look at it, pass it on so each juror 

back row at my far right. You 1 ll get another chance to 

lock a': it i:': y~,;,, =.s}: fa:::: :::.-t. ...-hile yc'!.lT::::e deliberating. 

Mrs. Deegan, you may cont.inue. 

H?..S. r~G.'?...N: Tnank you. 

13 THE COURT: Sixteen, okay. 

14 BY MRS. DEEGAN: 

15 Does it accurately reflect how he looked at approximately 

16 16 months'? 

17 A Yes. 

18 

19 

20 

the picture. 

TEE CODR7: Tha:i..}: ~£::it.:. ¥~. ~:::::i. 

THE COURT: People's tzhibi t N'~"'-er 1 is 

a=.: .. :.:.e::._ 

Had you visited with M.r:. Ceasor'? 

A Yes. 

to this incident that we 1 re talking about? 

A You mean the months p=ic:!''? 

No. 

A That day"? 

That day. Yeah, when did you go or when did you visi1: 

with Mr. Ceasor'l 

10 BY MRS ...... z..E...::i.n....1: 10 A Urr,, Saturday, the night 1:.efore. 

12 

13 

!5 

10 

v.::.=s '-'='- .. -"'. -=·-_ · -::.~. _,: -- ::::::._ Y...:. -:-::.-:::::. ·· c.· ?, 11 ..... ..; :;..- • 

ques1:ioning, had. you had contact with Brenden's dad at all 12 A About seven o • clock. 

-=..;..,-= n~- ~· ..... --.., ........ ct~" y-- :...,:.-.=. --.:- J-~r,,.-i c-= .... 0 1--ion-hip !.3 Jmd who went with yon to visit wi.-ch Mr. Ceasor"? 

• ·:.·. -:::sac.·-=-• - ·- ·- c4 

Yes. 15 1--11 righ1:. And you said you go1: -cb.e!:"e ::!':.3.:: :!:ig:'.::. jfoere 

10 did you go t.o visi-r. wi ch Mr_ Ceas0r'? 

:-; -· =-- _--· ··-- -=-- ·-- .. -- . c=r:..- .;.t t.is ho:c.e. 

20 All right. .A.::l:= ta:: y:n.: v:.s:.-ced o,..e:: a-:. ::!:a:. house be.:~:::e 

21 All right. And in regards to Mr. Ceasor, he was not 21 that, that night"? 

22 Brenden's biolc,qi-::al fa:her. ccrrec':.'? 22 A Yes. 

23 A No. 23 

24 

25 

Now, back on October 3rd, 2004, had you had some visiting 24 

All right. And had the kids had contact with Mr. Ceasor 

prior to that night also? 

with Mr. Ceasor? 25 A Several times. 

215 216 
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A 

Had you left either Derian or Brenden with Mr. Ceasor 

alone prior to that night? 

Yes, several times. 

Did you guys stay in that evening then when you got over 

there around 7: 00? Did you, did you stay at residence or 

did you go somewhere else? 

A Actually me and my daughter went to Blockbuster Video and 

to China Lite. 

Just you and }·our daughter? 

10 Yes. 

11 P....nd where were t-1"...r. Ceasor and Brenden? 

-:. - ._. ===-

13 All right. They didn't go with you? 

14 A No. 

15 Was there a reason for that? 

16 A Brenden needed 'CO eat a!l.d he was ge1:1:ing ready c:o go :::~ 

17 bed, so --

18 

19 nigh't? 

20 h 

11 

overnight at Mr. Ceasor' s? 

A Yes. 

Okay, What happened the ne:x:t day? 

Urn, I woke up around 9:30, quarter to 10:00, 

And were the kids up? 

Well, Terry was getting back in bed and he had said he 

went in there and gave Brenden a bottle. 

.?--11 right.. luld ·..-es r-e::ian up ::=:.e::1 at. thai:: t.ime? 

No. 

1;0: 

She, I believe she was awake .. b11t. she was watching TV. 

:..·_·c:.._ .. ·--·-______ - __ ·---

13 A I went into the bathroom, came out, went and talked to 

14 

15 

17 

Derian. Urn, she said she was hungry. She asked me if 

Brenden was up yet. 

All rig!l::. Did y::n:. ::a.t:e ::.a:=-e c:: 3:::-encien "':llen a:: ~ake care 

c- De:::-·a~'s · ::ea·.-ast.? 

~s _i._ :,.ci:w:.,·_ •- •--- -:.:. v--::=.-':::. -, J':..50:. I-er1..s.n and:. 

19 Okay, 

that night when you took him over, had he had any bu::i::u.;:s or --

--,~e:: _::·:= _:: -· ---:. e~e::·::_? 

-
"_ ~': -no. ----~1---~-~ '~-Q-. _•= ,_-" =-:c_==· _-.~-:. ~_-.,=-_-Z:::,:--r .ha:c_' ~ ----=----5=·-·, .·-- ---~-·-· ·.-- -··, ....:__ =-~-::,', .. - __ :. ----· . _-i:-=, - .. -- =----·.:::: __ ._ ---.-.--- --=-- ._. -- - ·- ---

12 

13 

15 

10 

20 

checked on him. a few times. Um, I was going to take 

Brenden over to his father's mother's because I was going 

All right. And what time of day was that when you were 

starting to think abou".: doin; ~c".:'? 

A Urn, noon, one o'clock. 

Okay. .And you had set it up then that his paternal 

grandma could see Brenden then during the day? 

A She had said before to always call Sun:::iays. 

All right. Tha;: ;..;:,.;.ld be a good d.a~t:' 

All right. Was Brenden awake during -chis time at all 

whenr during the murning? 

over to his pai:.ern2.l grandma's! 

.Ul rig:1-:.. :5.e • s a g:io::: sleepe::::: 

21 A Yes. 

10 

12 

A Um, I was ·1111·a~ch.ing TV with Derian in Terry's son's room. 

Um, hei Terry said he would get him ready so I could take 

•..• -·- · .. -::::- :.=. ~· ;.=- -.. ---:;-·,-"'.: ~ -- . .,.. -.. ·;!:.-:: ::,:; ·-= - ou, 

and Terry was going back into the bedroom and he said he's 

going to be gone a little bit. 

;.--11 right. So did you ag=ee ::c !:ave Ter~ just watch 

Brenden for you then? 

A Yes. 

Ire.!".:..a.!::. .:.::.., · !:.. · ~=-- ' - s-:::.. • - · - ·::~:::z. A---==-• - .s:::::. 

there? 

13 A li"o. 

--d. j· ,-.; · ee:: ::-;--= ·•· -:... -=--- • - -:.:-. ·.- · · _:::-. -=· ere-

16 

;;---a-'.s ;... = -::;-.c·· 

Cody. 

20 

21 year? 

Okay. So wh.ac 1:ime then did yot.: en::i up caking h~ ~o his 22 Thirteen. 

23 paternal grandmother I s? 23 Approximately what time then did you think about leaving 

with Derian? What time did you leave the house? 24 A I didn't. 24 

25 Okay. What happened after that? 25 A Around 2:30. 

219 220 
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) 

All right, 2:30. 

And the only person who, who was the only person 

home? 

A Terry. 

And Brenden? 

A Yes. 

Where did you go when you le.:t? 

A I ac1:ually we:::. :.c ~he s-=~~e ::i::,wn I:he s-r:reet:. 

All right. 

So you had been there approximately how long then or been 

away from the house approximately how long? 

A About an hour and a half. 

All right. What happened when you, where did you go when 

you left? Where were you going to go? 

When you left the pool, where were you going to 

go'? 

Back to Terry's h:•use. 

On Yeager Street? 

:o ':'h-e - ;..:-. _: ._ · _. -, ~=--= !l!Y, l!:.Y d.::.:..Z;rb.::e:-'.s t:-at.hing suit .. n 

11 and ran over to my sister 1 s. She lives two doors down and 11 And, and when you arrived there, what happened? 

13 All right. And why the Holiday Inn? 

14 A Because I worked there and I could swim free on Sundays. 

15 All right. So you were working there at that time? 

16 A Yes. 

17 

l8 .::ft_._,..: 

l!:f A Yes. 

13 

14 

15 

17 

:e 

_..,_ -r -.. --1\e· ·::. -.- -.. -- .-;·--- -·:-- =-- --- _;=--
standing at the top of the stairs holding Brenden and said 

Brenden fell and hit his head, I can I t wake him up. And I 

laughed and looked down, I said whatever, because I 

thought he was jc}:ing. 

Jl..11 right. You didn't no!:.ice B.:-ende!'!'s condi!:.icn a!: ':.ha!: 

time? 

19 A No, because he had Brenden. I jusL. seen him holding 

;:i· -: - __ ::-:::-·--:.--_ -...· .. -= _·-- -· · _·=,.~ :·::· v- · .. -:::-ap ··p t·e .::o Brenden. 

time? 

All righ1:. Tna:;: hap~ -e.=i.- - a - ... e::: -· --:--· IQ 
__ ~---__ - _=_·.:-___ -•_=_-_=----------------------~-- ~].--__ ~e_--_·_=_-_·=_-·_-=_· _= ·_-_• _-_=_I_=_-_-_:: ___ -_· ·_-_e_-_-_· ,_--_·_,_-_--_-_--_·~ 

All right. And how1 what did you notice about Brenden 

·..-·e=- .:i=:: _::_ ·_ -:: -:·- ··_ · - ... -- .s_-·r-2 

A He was unconscious. 

A Screamed and yelled his name. 

Did 1:.e ::-esp::nC.1 

A No. 

All right- ii"na-.t happened after thai:'? 

12 Did you call for an ambulance or --

13 A ?t:l. 

-- -- .. -___ -____ ---= ·-

::!.5 1-.. I kne·,.· .:r:.:.::: I :::;.:..id ge~ ..c..l.E. -:..o.ere 1.n a couple m.i.ni.:::~es. 

16 z.·1 .r· _· ·• -,.:. · -r~ ·-:!l aro.::e · ·m=e· .- =-~ :.·· ·.rc!D. "C.b.e 

·:.,:_ --- - .: · ... _ . ____ ._ -- ·::)...,_·---~ 

1;0_ 

'.'O 

21 A My vehicle. 

22 P.11 right. _Z:i._rici wi':c wen:'? 

23 A Terry, my daughter, my son and myself, 

24 All right. And who was driving? 

25 A Terry. 

223 

10 

O}:ay. And you said that Brenden didn't get conscious 

during that time? 

Uot at all. 

Did you notice anything about him when you, were you 

holding onto hllil then in ":he c2.r? 

A No, I put him in his car seat. 

You put him in his car seat. Did you noti.ce any inju:::ies 

on him when you looked at him? 

A No. 

All right. Did you net ice anything abo-..:;.: !",is person ·~.::-.a.: 

·:-e· .. · j:l'.l'!" --:::~e::.:':. · .:;. '? --1---:.· ·n_ ~::-_-: -· :·.:::. · ·--

12 A He was completely, um, he was very, I don't know L.he word 

~3 I want to use. 

15 A No-c conscious. 

10 1..nci was there anyt:.n.ing, you saici you did!:. •1: nc,,;:1.c:: '::.!lf° 

'.'C .?,.11 right. Did :,·o:: b:ow "fthy !lis ha:.~ W"as we~? 

21 A No. 

And how we-c was weL.? 

23 A Wet enough to where it was sticking up. Urn, it wasn't 

24 drenched wet, but --

25 And what part of his head, head was wet? 

224 
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) 
/ 

.!.O 

Can you describe the section, you said it was 

sticking up? 

A It's --

What --

A The top part. The top part. 

You just took your hand and went all the way back, was it 

P. Yeah. 

-- wet all the way back? 

All right. 

A Laid him --

You went to the emergency room? 

A Yes, 

Okay. And was there some treatment by a doctor there then 

A They --

-- or a nu!'se'? 

A Yes . 

11 THE COURT: Mrs. Deegan. would you bring me that 11 A Yes. 

MRS. DEEGAN: Certainly. 13 With me. 

H Okay. So both of you were allowed back to --

13 

14 

15 

THE COURT: I think it's right there, is it? 

MRS. DEEGAN: May I approach'? 15 A Yes. 

1;; THE COURT: Tes, you may. Thanj,: you. 16 

l 7 BY MP,S. DEEG.P,.N: 17 

18 

19 hospital did you go t:o'? E, 

20 h --r .... F··--- E--~~--,. 

He, they, I'm not sure how they nol:e him up, but he did 22 

--~ ,_~ -You, ._ere yo-u ri;;h_" ·.:.±-h:'..,c, __ ___,,--:~ 
- ~~ ---=·-=-·. ·- =-=; .... --:.=-. . :: 

Okay. 

A -- that. 

Brenden regained consciousness? 

A Yes. 

Okay. Was there any other things that you noticed 

Brenden, that Brenden was doing once he regained 

consciousness at the hospital'? 

-- help'? 

Brenden's ciad. nas --

-- :c·g· ~ -.-,·-

N.:. 

A Yes, they wanted to transport hl.m to Children's Hospital 

in Detroit. 

~-=- .. :: ..... ~· -- ~=---- ::::- ___ : __ - "'-=- . e.=."? 

A Ambulance, 

A Yes. 

Did, wha""!: di.d !!:: • Cease= do"? 

A He went Dack Lo his home. 

Okay. So be didn't go wiLh you tc Children's Hospital? 

10 Okay. And did you stay "ith hirr. ~r~e er~~ire ~ir.,e t"r,e:i? 10 A !lo. 

12 

13 

15 A 

20 

·:es. 

Okay. Aft:er you' re able to be at Lhe hcspir:al with him a 12 Hospital, did any police appear at the hospit:al? 

little biL., did you notice an~h:.ng else a.DouL him injury 13 A Yes. 

C:•:ay_ ]..:-.:: :::::. _____ --- •-- · _ ---=--·ve --:-=-

J:...nd any other change in his c.cnd.i,::i0!l t.!:l.a-: you na':.:.,-:-;j 16 J...ll rigb:c:. -l"lo':.he:: ... - .- · -=-r c- _ ... 

··u-"': ,rec 1 '!i._ a· · ·.,,., =.!:!._ · :~ •• -·;.::-e::.· -·:: ·"'= • •. 

. . .-,: ~ - y----- W"'-~"" c- ":---- -nro- =-~c -:.- - O~:ay. -:: · iii"e=e _ ::: ... ·=._a;_.·=·;· · _ =--=-
No. A 

.20 

21 A A few hours. I, I don I t. know exactly. 21 him that day? 

22 

23 

24 

25 

And was there a change r:.hen from ?art E1.2ro!l Hos9ital s.ft.e:- "'? Did you, w!l=~ did you :ell hiI!l abour:. ':.he 

that few hours? 23 incident'? 

Was there a decision made to do something with 24 A That officer? I don't recall e:-:actly what I said. I just 

Brenden? 25 told him I needed to get back to my son, 

227 228 
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11 

13 

All right. And was there a time that you were asked about 

the incident itself? 

A Yes. 

And do you recall whether that was at Port Huron or later? 

A That was Port Huron Hospi ta!. 

All right. And did you give the police a version of what 

had happened? 

What did you tell them? 

That you were there? 

All right. So you told him you were where? 13 

And what was making you scared or why, why did you have 

that fear? 

A I don't know. I was in shock. I was dealing with my son 

being injured. I didn't think it through, no. 

All right. You, you say that you were not with the father 

of Brenden at the time. You weren't in a relationship 

with him obviously? 

No. 

And was there any kind of problems that were going on 

Yes. 

-- .... - - :..2:.-=- - - . ~~--=-:.:::. .. - -=- - . - - - -

troubles over custody between, with regard to Brenden? 

14 A At the house on Yeager. 14 A Not with custody, 

15 All right. And you told him you were there. What did you 15 Okay. 

16 A I!. was suppori:.. ves. 

17 Wi -c.h suppor-c.. 

L'· · _:::. -::.=-·_ --- ·..-:::.-;·: .... : . .-:.::- _:::: ;.·e-- _r---:. w••.e-.r.. he ---=-l or _ ... Did you have a me-re ciec::.:±..l.ed cc,r:..v-::rsa-=1.or .. ·...-:..-==--

whet.her you saw t.t:ie faj__l or nc,~7 19 Mr. Ceasor once yon got t.o t.he, the ?art. nuron iiospit.ai 

:. ... - ... -- --=· ---= -·-= -::.=:::.·-: 

No. And what did he tell you had happened. while you "·ere a:: 

_ ..... :----'? 

_, '--~~·e_~_=~~~----_-_·_"i:.:L._~~·-~;..,.-·-~~--------~~~~~~~~---_- l:_·~-T;..._--_"_h_e_f_e_ll--~~~~~~~~~~~~~~~~ ].._ - --- ----- -, ---=--·- . - -""'::! -· - ·-= ·--==··'"'=. - ·- _ .... _ .. -_: 

10 

11 

12 

13 

15 

16 

20 

21 

A A liLL.le. That he had fallen off the couch when they 

were, he was on the couch and Terry was in the bathroom. 

A No. 

the bathroom and things like that? 

A No. 

Okay. Wnen you t:alked about it:. wit:h Mr. Ceasor and got 

sol!.e iii.Ore f.::.ct.5. did he ever tell you nor: to tell the 

po,-=-e -""--, -"'----a .. ··---------- -- ---- --=-.e., 10 

:.3c, 

Children's? 

A He was throwing up. 

A Yes. 

And once he got down to, tc the hosp:.~;2., ..,...e::::e y::;,; a!:l,;: ~= 
stay right with him the whole time? 

A Not in the very beginning because he, when they, when he 

came in they had to do a lot of vital signs, so chey made 

me go into the waiting room. 

Okay. So there's a little period of t,;..me. ~:"ia~ y,:a.l :-.ad ~c 

.. -·-= -=r ±e::r:. ,..:; ·::: s==-= "':.- ·!l:;s .. ~-- · ·--

So, did he ever encourage you to cell t.he i:::ruch abour. you 12 A Yes. 

not C:-eing i:he::-e? 13 Ji...11 right. Bu.t -chen were you able i:o }:ind of go int.a his 

W.w .. en :to:J: -.. ·::::..;:: c:::::, .:....n :::.:ie az.:::r:.L.ance aow-n r..o Cn.2.lciren • s 15 A Yes. 

All right.. J...nd did you pret.i:.y muc.b. s~::.y ~here ':be en~ire 

-- -- . --- -----

Yes. Yes. 

-- there? 

So, less than seven days, less than a full week? 21 doctor, but any changes that you could tell as he was at 

22 A Yeah. Children's about his condit.ion physically'? 

23 

24 

25 

On the transport down did, was there any change that you 23 A I did see a mark on the back of his head. 

could tell? Not, not being a doctor, but any change in 24 All right. When did you see that? 

Brenden's condition while you were, he was transported to 25 A I don't recall if it was Port Huron Hospital or Children's 
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Hospital. 

Can you describe the mark? 

A Yeah. Urn, it was oval, maybe two inches long, two and a 

half, and it had red dots on it. 

Had you noticed that mark prior to the Sunday when he was 

at Mr. Ceasor' s house? Had you noticed --

-- thac mark earlie= ir.. ':.he week a:- ar..ything prior --

A P..bsolutely. 

- th·s ·~=· ·e· ':.-

A 

13 A Yes. 

All right. Did you, were you able to tell any doctor 

There was more than one that you were dealing with? 

A Yes. 

More than one nurse, too? 

A Yes. 

When you say several, was there a lot of different people, 

how many is several? 

A Guessing, 30, 50. 

Do you remerioe= ev,e=ybiJ::y -cha:: ::ai:..e :.n-co cont.act with your 

son'? 

Had you been aDle to get a good night's sleep at all while 

13 A Absolutely not. 

14 Eating regularly or anything'? 14 

15 about that mark or any nurse or anything? Do you remember 15 A No. 

16 saying, be:'.{, 1:.bere's a :ma~k on, on Erenden's head? 16 

17 A Yes. 17 

18 Yes. 

19 A No, that was at Children's HospiL.a.i. l mean just. from your be:i.ng abi.e t.o i.ook a.L. him as a mom? 

It. nas at. -

1-2 1 .,..;,...1., ... _ ::.- - 11-- -· e=- -:::.:,'""':!:.·:::; ~-.--= jO~ needed tc d,:, 

It was at Children's? follow up wi.se w:::.:: . .l:: B.:::enden -w.:::J.en he · .. -as re2.eased ::r::::r.. the 

23 · ·.a_ - __ ~ · ___ ,s:,,._, _ e· -

I 
h::s_ ·::::.:.? Y--::..:.::._ .. =. · __ =-~--:"::: -:.:: --- -..-:.::·. -::._ ::=::::::- .::= 

- I J =o. -.-as Br~:i-,en "-::-:_, b:,- jc5- c-: 7-,-- :- -~~-"-:-':' ,-., I scm::c:.i.L.- :.·-j:- -::.i:..s_c "= -~:i:" ciws:c:' 

:~ ~=--__ r::_,_--_._-=_-_' ----------------~:~ ~:I::.. __ -_·_"·_. ·_e_.-_-_-_··_·,_· -_--=_-_·_· _·=_'c_-::-_·-_-_=_-=_-_=_-_-_--_--_-----~ 

10 

Jl...nd do you J..now if there were an:-y- medications that he was 

to be continued on? 

Any prescriptions --

A no. 

-- for medications? 

Someone else had cust:ody of Brenden then for a period of 

time? 

Yes. 

12 A His fat:her. 

So you, you did iL. b:{ phone'? 

A Yes. 

at the house? 

All right. And you decided on that week to do that? 

Yes. 

How long before you could stare seeing Brenrien again after 

he was released :from L.he hospi t:al? 

::o A Three mc::.~hs. 

You h;;,.,.;;.-•- 5""""" ... ·.-.:..:c. =- =·· -

12 A No. 

13 ~..nd was t.here a ~1.:me then you said 1:.b.a't you had originally 13 -- during "tha~ ~i..I:.e"? 

!.4 ::.-- :·--•-.:a.=-- ... -- ""== -_- -=-=--·-= .. -:. --, 
13 -chat you ...-ere p:r::":"sen:: a:: che house. iii~=- :... ~!:e::e a tl.:I:= I::: 

16 that. you reported t!l.3.t you really w-=re!:!.'-= a: t.he nc,::seJ :f A Yes. 

H_ Is ct .... ..:..-': :::-----

m:ay. The s~e ;.;ee-k 5::enden's a:. :.:'...e ·:~:.2.::::=en's? ::::o Do you see a.::y e::::e::-::.:: ::"r::i:c. t.i.!:. !:-:i:::.:; .::..!"". -::..::e t.=spi.-:.al --

21 A Yes. 21 A No, I don 1 t. 

22 }l.ll righ-c. How did you ge-c in t:ou~h'? i\hat h:appened. b.:,w -::7 -- from that incicieni:!' 

23 

24 

did you do that, that you changed to that you weren I t 

there? 

25 A I talked to a detective on the phone. 

235 

23 

24 

25 

Do you have to take him into the hospital or do 

any follow-up with him now that, that you' re seeing him 

regularly? 

236 
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Terry had told her that he was alone with the baby prior 

to you coming forward to the police , had you not? 

A I, could you please repeat it? 

Yes. 

A I ' m sorry. I want to make sure I ' m hearing. 

Your sister and you had discussed that Terry had told her 

what had happened that day, correct? 

A Correct. 

And she told you that Terry had told her that he was alone 

with the baby, correct? 

A I'm sorry , go ahead. 

You, you received that information from your sister prior 

to telling the police that you were not there when the 

baby's injury occurred , correct? 

A Yes. 

Now, you indicated to the Jury that you observed some 

other injuries to Brenden , correct? 

A Yes. 

11 A Yes. 

10 

11 

12 

And one of those injuries you indicated and you , you 

actually told Detective Baker about that in the hospital, 

didn I t you, when he interviewed you? 12 

13 

14 

15 

16 

17 

18 

19 

And --

HRS. DEEGAN: I still don ' t know how that ' s not 13 A About Brenden ' s --

hearsay, your Honor . 14 Injury to the back of his head . 

objection . 

THE COURT : I understand. 15 A I don't recall if I did or not . 

HRS. DEEGAN: He I s using -- 16 

THE COURT: Perhaps , but I still overrule your 17 

Okay . But you described that as a mark , circular in 

diameter , correct? 

18 A More oval. 

HRS. DEEGAN: Thank you , your Honor. 19 More oval? 

20 BY HR. LORD : 20 A Yes. 

21 

22 

And you received that objection prior to telling the 

police that you were a l one with the baby, correct? 

21 And that was on the back of his head? 

22 A Correct. 

23 A I'm sorry , can you repeat that? 23 

24 

And that wasn I t , you hadn't noticed that prior to taking 

Brenden into the hospital, true? 24 Okay . You I re --

25 A That I was alone with the baby? 25 A True. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

260 

And you also indicated that there was a , like what 

appeared to be a bite mark on the inside of his mouth? 

261 

about the way Terry was around the children? 

A Yes . And you had had a chance to see Terry interact with his 

You saw that , again, you said I think on , when you went to 

Port Huron Hospital? 

own son , correct? 

A Yes. 

A Port Huron Hospital. And in our discussions you indicated it was kind of 

mutual , you guys kind of liked each other for the way you 

treated your children, correct? 

A 

A 

A 

A 

A 

Now , the day before this injury occurred was 

Brenden at day care? 

The day before on Saturday, 

Okay. The injury occurred what morning? 

Sunday . 

Sunday morning . On Friday was Brenden at day care? 

Yes. 

A Correct . 

10 You both seemed to want to put your children first? 

11 A Yes. 

12 

13 

Was there any report , did you receive any information that 15 

Terry took an active role in helping take care of Brenden 

whenever he was there . I mean he just , he would change 

diapers or he would bring the , bring Brenden a bottle, 

that type of thing , would he? 

Brenden could have fallen at day care? 

Yes. 

So there was some indication relayed to you that the 

Friday before when Brenden was in day care that he had 

received or had fallen? 

One day of the week , yes. Later part of the week. I 

16 A Yeah. 

17 You didn't have to ask him to do that , did you? 

18 A No. 

19 

20 

That you indicated was one of the other things you liked , 

how willing he was to help out with Brenden, true? 

21 A True. 

don't recall if it was Thursday or Friday. I had to sign 22 You ' ve never seen Terry act in a, in any way in a violent 

manner towards Brenden or Derian, have you? a book that he had fallen , yes. 23 

When Terry was with Brenden and, and Derian up until this 24 A No. 

injury you never saw anything that caused you any concern 25 In fact, Brenden hardly ever used any other discipline 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

) 23 

24 

25 

A He ' s sitting in the plaid shirt at the Defense table. 

THE COURT : Record will indicate identification. 

HRS. DEEGAN : Thank you. 

BY MRS. DEEGAN: 

In talking with Mr. Ceasor, what was his indication as to 

what happened? 

A He stated that he was playing a game with the child on the 

sofa where the child's running back and forth on the sofa , 

and he was crawling back and forth behind the sofa. 

Stated that he then went up to go and use the restroom. 10 

was at the time that he came out of the bathroom? 

A I believe he stated he was unconscious. 

After talking with Mr. Ceasor, then did you have any 

further interviews that you conducted on , at that time? 

A I believe I also did taH~ to Cheryl Genna briefly. 

Did you talk with her before or after you talked to 

Hr. Ceasor? 

A I believe it was after, but I'd have to refresh my , I 

don ' t really recall the order. 

The sequence? 

He stated he did look at the child before he went into the 11 A Yeah, the sequence . 

restroom and had stated looked as if the child had , had 

it ' s foot caught in between the seat cushions. But he 

12 You think your report would refresh? 

13 A Yes. 

stated child looked okay and he went in. And then right 14 

before he came out he ' s finishing up and he heard a loud 15 

thud in the living room. 16 

HRS. DEEGAN: All right , if I may approach? 

THE COURT: Yes, you may approach. 

THE WITNESS: Okay , I be l ieve, I guess it was 

And what did he notice? After he heard the thud, what , 

what did he tell you happened next? 

17 before I talked to Hr. Ceasor . 

18 BY MRS . DEEGAN: 

A He came out of the restroom and when he came into the 

living room he saw Cheryl already kneeling next to the 

child. 

19 Just for the record then, who did you talk with first? 

20 A Um , Mrs. , Mrs. Genna . 

21 All right. Hiss Genna first? 

And did he give you any other information about that 

incident? 

22 A Miss Genna. 

23 And then you spoke to the Defendant? 

A Um, no , I don ' t believe so at that time. 24 A Yes. 

A 

A 

A 

A 

A 

A 

A 

All right. Did he tell you what the condition of Brenden 25 And without, you said you didn ' t conduct any further 

288 

interviews at the hos pi ta!. Did you have any other ro l e 

in the investigation at that time? 

Um, I contacted the shift supervisor and advised him of 

the nature of the complaint . 

All right. 

And he at that time did advise he'd send out the detective 

from our Detective Bureau. 

All right. And would that be the normal procedure -

Yes. 

-- then. 

And were you able to at all see the child 

involved in the incident? 

10 

11 

12 

289 

acting? 

A She was quite upset. 

And how was Hr . Ceasor' s demeanor? 

A He was, he was upset as well. 

At the time that you asked to speak with Hiss Genna , did 

she want to speak with you? 

A No . 

Okay. Did Hr. Ceasor want to speak with you? 

A Urn, yeah , there was no problem. He stepped , stepped aside 

and spoke with me. 

All right. And in speaking with Hiss Genna, did she 

respond back to her child after speaking with you? 

Um , just briefly. I looked in the, looked in the room and 13 A No. 

he was being attended by hospital staff and I didn't want 14 Where did she go? 

to interfere or get in the way, so --

And in looking briefly then you weren ' t able to look at 

his condition at all? 

No I was not. 

Or have any type of feedback on his condition? 

No. 

Do you recall whether he was alert at the time that you 

looked in , the child? 

I, I don't recall. 

All right . And would you describe the demeanor of Hiss 

Genna at the time that, just her demeanor , how was she 

290 

15 A She responded out into the waiting room area --

16 And --

17 A -- of the hospital. 

18 And who was , who was out in the waiting room? 

19 A Hr. Ceasor was out in the waiting room at that time. 

20 

21 

22 

23 

24 

25 

HRS. DEEGAN: Just one moment, your Honor. 

Nothing further , your Honor. 

THE COURT: Thank you . 

Hr. Lord, you may cross-examine . 

291 
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BY MR . LORD : 

Good morning . 

A Good morning. 

How are you today? 

Feeling okay. 

CROSS-EXAMINATION 

You talked to Cheryl Genna, the mother of the chil d , 

outside the room that the child was in, correct? 

And that prior to him going into the bathroom that he was, 

that it was Hr . Ceasor that was on his hands and knees in 

front of the couch , true? 

I believe it was behind the couch . 

And that Brenden would run along the top of the couch? 

A The, the sofa cushions. 

Well, did you write in your report the top of the couch? 

A I, yes , I d id write on the top of the couch. 

Nere you right? 

10 A Yes. 10 A That would be my mistake, it was the top sofa cushions of 

11 And where was Hr. Ceasor at that point? 

12 A I do not, I ' m not sure . 

11 

12 

13 

the couch. 

And that when he went into the bathroom nothing had 

happened, correct? 13 

14 

Wasn ' t he about ten, ten feet away from where you were 

talking to Hiss Genna? 14 A Yes. 

15 A Yes, he'd probably, yes, you're , you're correct, he'd 15 And that when he was in the bathroom he heard a loud thud? 

16 

17 

18 

p robably be in the room with the child. 16 A Yes. 

And then after you got done talking with Hiss, Hiss Genna, 17 

t hen you talked to my client? 18 

And when he came out the child had fallen between the 

couch and the coffee table? 

19 A Yes , I believe so. 19 A Yes. 

20 

21 

And you indicated that my client seemed willing to talk to 20 

you? 

22 A Yes. 

21 

22 

23 

24 

Basically my client told you that they were playing a game 23 

called gotcha? 

25 A Yes. 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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BY HRS. DEEGAN: 

Was Hiss Genna's statement consistent with that? 

A Yes. 

down. 

HRS . DEEGAN: Nothing further, your Honor. 

THE COURT : Thank you. 

Mr. Lord , anything else? 

HR. LORD: No, your Honor. 

THE COURT: Thank you, Officer. You may step 

(At 10:19 a . m. , Deputy Garvin was excused.) 

THE COURT : You may call your next witness , 

Hrs . Deegan . 

10 

11 

12 

13 

14 

HRS. DEEGAN: Just one moment, your Honor. He's 15 

going to get her from the --

THE COURT: Okay. 

HRS. DEEGAN: -- officer area . Thank you. 

THE COURT: Who is, who will this witness be 

MRS. DEEGAN: Deputy Jacob or I ' m sorry, 

16 

17 

18 

19 

20 

21 

Detective Jacobson. She was going to be here at , in the 22 

office . 

THE COURT: Everybody else heard all about 

Justin yesterday. And I told you if you want to I' 11 

294 

23 

24 

25 

HR. LORD: Nothing further. 

THE COURT: Tha nk you. 

Hrs. Deegan , anything else? 

RE-DIRECT EXAMINATION 

293 

share it with you when we ' re all finished with this trial. 

are you? 

HR. LORD: It was a, a very good story, though. 

DETECTIVE BAKER: She is coming. 

MRS. DEEGAN: Okay, she's coming, your Honor. 

THE COURT : Detective Baker , good morning. 

DETECTIVE BAKER: Good morning, your Honor. How 

THE COURT: Great. 

DETECTIVE BAKER: She was just down in your 

office. She' 11 be right here. 

HRS. DEEGAN: Okay. 

THE COURT: Good morning , Detective . 

DETECTIVE JACOBSON: Good morning. 

THE COURT : Come right up this way , please. 

Please raise your right hand and be sworn. 

Do you solemnly swear to tell the truth, the 

whole truth, and nothing but the truth so help you God? 

DETECTIVE JACOBSON: Yes, sir, I do. 

THE COURT: Be seated there , please. 

(At 10:21 a . m., Detective Jacobson was sworn.) 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

11 

12 

DIRECT EXAJHNATION 

BY HRS. DEEGAN: 

Could you state your full name and spell your last name 

for the record , please? 

A Sandra Jacobson, J-A-C-0-B-S-O-N. 

And you're a detective with the St. Clair County Sheriff ' s 

Department? 

A Yes , I am. 

How long have you been employed as a detective? 

About six years . 

And prior to that you were still employed with the St. 

Clair County Sheriff ' s Department , correct? 

10 

11 

12 

13 

A Shortly thereafter , yes. 

Okay . How does that come about that the Detective Bureau 

gets involved with cases that are brought in from the 

deputies? 

Is there a certain procedure that is , it ' s 

turned over to you ? 

Oftentimes the road patrol officer will initiate a 

compl aint. It will need some follow-up or some time put 

into it that they can ' t get to it, will be assigned to a 

detective for follow-up. 

All righ t . 

And in this particular case was it , you said you 

weren't immediately assigned to this case? 

A Right , a total of about 25 years. 1 4 A That ' s right. 

Twenty- five years. 15 

THE COURT: Detective, I forgot to remind you be 16 

sure you keep -- 17 

All right. How did it come about then , was it assigned 

differently and then you also assisted with this 

investigation? 

THE WITNESS: Yes. 18 A That's right. It was assigned to Detective Baker for 

THE COURT: -- your voice up so we can hear and 19 

also we can get it in that microphone. If you forget I ' ll 20 

just kind of holler at you, okay. 21 

THE WITNESS: Yes , sir. 22 

BY HRS. DEEGAN: 23 

Detective Jacobson , were you involved in the investigation 24 

follow-up and there was an interview that needed to be 

done and he wasn't ava i lable. 

All right. And in regard to interviewing then, you I ve had 

the opportunity in the past to conduct other interviews 

with other , either witnesses or suspects or different 

things throughout the course of your, your 25 years --

regarding Terry Ceasor back on October 3rd , 2004? 25 A Yes , I have . 
'-------------------------' 
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-- correct? 

And in dea l ing with those interviews, is it in 

your experience on-the-job then is it common that there 

may be a change in the story as you conduct your 

interview? 

A Yes, it happens. 

Okay. And in particular do you always get the full story 

the first time that you speak with an individual? 

A No , not always. 

In dealing with this particular case , what was the 

interview that you were asked to assist Detective Baker 

with? 

10 

297 

A It would have been on October 7th of 2004 . 

So a few days after the alleged incident had started, 

correct? 

A Yes. 

You said you spoke with her on the cell phone. Did you 

know where you were speaking with her at. Do you know 

where she was l ocated at? 

A I, I , she told me where she was at , yes. 

All right. And at the time that you spoke with her was 

this a long or a short conversation? 

11 A Um, I ' d say it was ~:ind of an average conversation. I 

12 didn't actually time it, I don't believe . 

13 A It was an interview with the mother of the child who was 13 Okay. And in speaking with her had you , did you know a 

lot about the factual situation of the case prior to 

speaking with her? 

1 4 

15 

injured. 

All right. And was that Cheryl Genna? 

1 6 A Yes. 

14 

15 

16 A No , I d i dn ' t. 

17 

18 

All right. And how did you , were you abl e to make contact 17 All right. And you hadn ' t conducted any other interviews 

up , prior to that occasion? with Miss Genna? 

19 A I spoke with her on her cell phone. 

20 

21 

All right. And do you recall h ow that, that call was 

initiated either by yourself or by Hiss Genna? 

22 A I called her. 

23 

24 

25 

All right. And approximately when woul d you have been 

called into this investigation , do you recall 

approx i mately when you h e l ped Detective Ba ~~er? 

298 

18 

19 A Not on this report , no. 

20 

21 

22 

All r i ght . In t hat conversation with Miss Genna , did you 

set up a time to meet with her later then or did you just 

conduct the interview on the phone? 

23 A I just spoke with her on the phone. 

24 

25 

Did you have any indication as to how Brenden or the child 

involved in this case was at the time that you spoke with 
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Miss Genna? 

A Yes, from Miss Genna herself. 

All right. And was the condition, had, had his condition 

improved at that time? 

A Yes, it had. 

And did you know whether anyone had interviewed Miss Genna 

prior to you speaking with her? 

A I know that now, and I think I knew it at the time. 

All right. 

10 THE COURT: I didn't, would you say that again? 10 

11 THE WITNESS: I knew, I know it now and I 11 

12 believe when I spoke to her on the phone actually that I, 12 

13 she'd been spoken to once. 13 

14 BY MRS. DEEGAN: 14 

In finding that the two statements were different, what, 

what did you do in addition then'? 

A She explained to me that the first statement she gave 

wasn't the truth and that she knew that the truth needed 

to be told. And I asked her to tell me what the truth 

All right. And then did, did you have to do any follow-up 

once you did get the, the new version'? 

A What I did with the new version, as I added that 

information into report, um, and then upon looking I found 

Detective Baker's prior supplement to that, compared the 

information and saw that it wasn't the same at all. 

All right. And did you try to make contact then with her 

again to go over her earlier statement'? 

15 

16 

17 

And did you know whether, you knew there had been a, 15 A Yes, I did. 

initial interview, but you, did you know the substance of 16 All right. And was that by telephone also? 

the initial interview that was with her? 17 A Yes. 

18 A Not in any detail, no. 

19 

20 

And after you spoke with Miss Genna, were you able to 

review the prior report about her earlier statement'? 

21 A Yes, I was. 

All right. And were the two statements consistent'? 

16 

19 

20 

21 

22 

23 

During the course of your interview with Miss Genna, did 

she advise you of any physical injuries that she noticed 

on Miss, on Brenden's person? 

Yes, she did. 

All right. And at the time you had not had any contact 

with Brenden himself, correct'? 

22 

23 

24 

The earlier statement that Genna, Miss Genna 

made to someone else and your statement'? 24 A No. 

25 A No, they weren't. 

300 

A No, I had not. 

All right. Did she mention any indication of a bite mark 

on Brenden's tongue to you'? 

A No. 

Did she mention any previous falls that Brenden had had at 

a day care facility'? 

A No. 

And did she mention any fact about whether he had been 

vaccinated prior to that occasion'? 

10 A No. 

25 

10 

11 

12 

Did she give you an indication why she wanted to tell you 11 

the truth at this time? 12 

13 A Yes, she did. 13 

To be able to compare that or anything"? 

objection. 

BY MRS. DEEGAN: 

301 

THE COURT: I sustained the objection. 

MRS. DEEGAN: Oh, I'm sorry. 

THE COURT: Yeah, it Is okay. 

With regard to the fact that, when Miss Genna was speaking 

with you, did she give you any indication that Mr. Ceasor 

had asked her to tell a different version to the police? 

A No. 

Just one moment, your Honor. 

And Detective Jacobson, after speaking with Miss 

Genna and trying to do a follow-up call, were you assigned 

to do any further duties in this investigation'? 

14 

15 

16 

17 

16 

19 

20 

21 

And what was that? 14 A No, I was not. 

MR. LORD: Objection, it would be hearsay. 15 

MRS. DEEGAN: Your Honor, it's not going for the 16 

truth of the matter, it's simply a statement as to her 

state of mind at the time that she was speaking to 

Detective Jacobson. 

MR. LORD: It I s not state of mind. 

THE COURT: I, I sustain the objection. 

22 BY MRS. DEEGAN: 

17 

16 

19 

20 

21 

22 

Can you, what was her explanation then for telling you the 23 

truth or not telling the truth earlier? 24 

It was turned back over to Detective Baker? 

That's right. 

BY MR. LORD: 

MRS. DEEGAN: All right. Thank you. 

THE COURT: Thank you, Mrs. Deegan. 

Mr. Lord, you may cross-examine. 

CROSS-EXAMINATION 

Good morning. 

23 

24 

25 ~-----M_R_._L_O_RD_:_r_t_h_ou_g_h_ty_ou_su_s_ta_i_ne_d_t_h_e ___ ~ 25 A Good morning. 
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10 

11 

-- breathe on his own? 

A Uh-hum. 

You need to say yes or no. 

A Yes, I •m sorry. 

Thank you. 

All right. So in the, after the five minutes 

then someone else was able to take over triage and you 

were able to respond back to Brenden? 

A Yes. 

All right. In responding back to Brenden, what is the 

next step that happens in this? 

10 

11 

any clots in the brain, um, anything that would cause the 

symptoms that we were seeing. 

And other than the pupil, one pupil being larger, did you 

notice any other, were you able to take a physical look at 

Brenden at that time or are you more concerned with 

getting him down to CAT scan? 

A We were just more concerned with getting him down to CAT 

scan. Once we were, came back from CAT scan is when I did 

my head to toe assessment on the patient. When we did 

first get him back we did place him, um, before we went 

down to CAT scan he was on a, in a c-collar, which is a 

12 A Um, once we established an airway and noticed that he was 12 cervical collar that supports the head and the neck, and 

he was tied down to a back board, which is a very flat 

rigid board to just make sure that if there was any kind 

of injury you wouldn't make it worse by moving. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

corning around a bit more, we did during our initial 

assessment we noticed that one pupil was vastly larger 

13 

14 

than the other, um, which is an abnormal sign. So once we 15 

see any, it's abnormal neurologic sign, anything to do 16 All right. And so he is stabilized then --

with the brain. So once we get that we automatically do a 17 A Yes. 

CAT scan to see if there's been any trauma to the brain or 18 

anything like that. 19 

Um, so initially after just making sure that the 20 

patient was okay, able to breathe on his own and that we 21 

-- in that manner'? 

And in placing that cervical collar on, is that 

left on for a period of time then even through, through 

the CAT scan or is it removed during that? 

had, urn, I. V. access to him, we transported him down to 

the CAT scan department. 

22 A Urn, it is still on during the CAT scan. We try to leave 

23 

And this, as you said, the CAT scan is to search for what'? 24 

25 A Any kind of brain, um, abnormalities, any brain bleeds, 25 

it on for, until we can get either the doctor to clear 

him, but in some cases we see obvious abnormalities, 

sometimes we like to keep it on until we get the CAT scan 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

312 

report back from the radiologist to see if, what the 

extent of the injuries is. 

And would that be the same for whether the person is a 

child or whether the person 1 s adult'? 

A Yes. 

A 

A 

All right. So in this case do you recall the cervical 

collar was placed, was kept on Brenden throughout the CAT 

scan then'? 

Yes. 

All right. And in dealing with Brenden then he, he 10 

obviously was alert at the time of the, at the time of the 11 

CAT scan? 

Um, he was, he was alert. Um, he wasn't very active, 

12 

13 

313 

probably a lot of times especially after some sort of 

neurologic incident or problem, urn, what happens is it 

takes a little while for the individual being a child or 

an adult to progress a bit further. They get a little 

fussy for awhile. 

And that I s what you were seeing in Brenden --

A Yes. 

-- at that time? 

He was gradually increasing his, his level of 

consciousness. 

Are you taking, is the CAT scan done before you' re doing 

any further history on Brenden, his past or anything like 

that or what is the sequence of events 7 

active, but he was breathing on his own. He was looking 14 A Well, as soon as we get him in, um, and as soon as he gets 

A 

around. Urn, he was, you know, you could hear him cry from 15 

periods, but he wasn't extremely, like being a nurse we 

like to see the babies cry because it just means that 

they I re doing very well. 

All right, 

Um, they might be a little upset, but they're, they're 

doing well. 

And in this case did you feel that he had progressed as 

you'd seen other children, you said you mentioned he 

cried'? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

in the back that's when, um, I sat there and I talked to 

the mother and we get all the pertinent information. Urn, 

you know, anything that could have happened, any kind of 

medication he would have been around. Um, normally it's 

kind of the series of events for the week beforehand or 

so, We ask all the questions to the parents, if they have 

any allergies, urn, anything like that. 

All right. And in this case then after maybe you could 

tell me when you were able to talk to the mother about 

Brenden's history in this case? 

A ~--Ye_s_,_t_ha_t_,_t_h_at_wa_s_d_e_f1_'n_it_e_ly_a_g_o_od_si_g_n._u_m_,_h_e_'s_~25 A Well, it, the, we try to get the initial history for 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

y 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

All right. And at, and during then the CAT scan's 

performed you I re waiting to transport Brenden then back to 

the emergency room? 

All right. And at that time you did not notice any, 

anything of that sort? 

A Yes. 

A Yes. All right. Did you move further onto his body then and do 

an assessment of his body? All right. What happens after that? 

A Um, then I have Brenden back into the room and that's the 

time where I get to do my head to toe assessment of 

everything that's not vital to sustain life, I mean we 

A Yes. 

And was there anything that struck you in going through 

that you would have noted in your report? 

A 

A 

got, first of all we do the airway, the breathing, the A It, there was nothing. It was, it was basically 

circulation, and then it's followed by my head to toe. 10 unremarkable. I didn 1 t find any kind of, urn, scrapes, 

And I was looking at him, um, I was inspecting his head, 11 bruising, no abnormalities. 

his neck. By the time the doctor had cleared him to take 12 And if you had, you would have indicated them on, on your 

off the C-collar and to take him off the back board so we 13 further assessment'? 

could move him around and look at the back of his head 

then, look at the front of his chest and all, urn, the 

remaining of his body. 

14 A Yes. 

15 In, in a sheet in, in your report'? 

16 A Yes. I'm just going to refer back and --

Um, I did notice that I did not find any lumps 17 

or any bruises anywhere on the scalp area or his head or 18 

Yeah, if you could tell us which sheet is your head to toe 

assessment then'? 

anywhere on his face. 19 A Um, it is the Port Huron Hospital Emergency Center Trauma 

And you' re able to, as you said, move him to be able to 20 

even look at the back of his head and feel for those type 21 

Flow Sheet. 

All right. 

of injuries'? 22 A And on the bottom right corner it has a head to toe 

Yes. 

The lumps or look for bruising'? 

Yes. 

23 

24 

25 

diagram of a person. And if there was any kind of 

bruising or anything, um, it goes from anywhere from 

laceration, abrasion, hematoma, bruise, deformity, open 
----------------------

A 

A 

A 

A 

A 

320 

fractures, gun shots, stab, burns, amputations or edema. 

And we' re suppose to mark it with, um, a circle into the 

area, and I didn I t note anything. 

At that time. And you also have an indicator on your 

report that says head, and I see that you've marked that 

as no obvious injury --

Yes. 

-- is that correct'? 

All right. And your signature is, is on that 

particular flow sheet, correct'? 

Yes. 

All right. Now, in going through then you said you 

10 

11 

321 

you know, the complaint, what his vital signs would be, 

um, his allergies and then there I s a second sheet that 

let's us know who his family physician is, um, what kind 

of problems, if he has any problems with pain currently, 

any kind of chronic conditions. 

And that would be further in this packet that you' re 

looking at'? 

A Yes. 

Correct. I think it's a few pages down from there. Looks 

like it's page two that would be attached to your page one 

patient information'? 

12 A Yes. 

weren't, you didn't notice any abnormalities. Are you, 13 THE COURT: Is that a question'? Looks like it's 

you have marked the Tylenol Cold on this sheet also, 14 page two attached to page one, is that your question'? 

correct'? 15 MRS. DEEGAN: I believe I'm just directing her 

Yes. 16 to be able to, I think it's out of order as she looks at 

Are you taking a further statement or history from the 17 it. 

mother or from Mr. Ceasor at that time with regard to the 18 BY MRS, DEEGAN: 

child'? 19 Is that the sheet that you' re talking about it, up at the 

Urn, other than I, we, the initial one we went over, you 20 top it says immunizations'? 

know, whether the, how if you can, I'm going to refer back 21 A Yes. 

to the initial sheet. 

Okay. 

Um, it goes through a wide, a wide range of questions 

22 

23 

All right. So, you' re asking then the mother with regard 

to immunizations, correct'? 

24 A Yes. 

that's pertinent to any of our treatment. Urn, other than, 25 Immunizations, excuse me. And in speaking with Miss 
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( 

( 

A 

Genna, did, were you able to detenaine whether the 

immunizations were current? 

Yes. 

0: All right. 

A She stated that the immunizations were current. 

O And at that time did you, would you have given, gotten 

A 

specific about when the immunizations had occurred'l 

Um, we did not get specific about when the immunizations 

occurred because there was a, um, according to the 

complaint, the nature of the complaint there was an 10 

and she was able to respond to them for Me, 

Did you speak with Mr. Ceasor at all about what had 

happened at that time, also? 

A No, I had primarily just focused !)n the aother. 

Q All right. Now, in doing the further history then are you 

also asking whether there had been any other tYPes of 

injuries in the recent future, recent, recent history of 

the child? 

10 

11 

12 

obvious reason for the symptoms. They fit in together so 11 

A We ask of any illnesses or surgeries or significant 

medical data. Um, norm.ally if there was a previous closed 

head injury or something of that sort that would have been 

disclosed then. 

13 0 

14 

15 

16 A 

we did not go further into that. 

All right, Then let me backtrack then. You would have 

gotten, you did take a statement as to what had occurred 

to, to the child from, from whom'l 

Um, from the mother. 

12 

13 Q All right. And do you have any record of any closed head 

14 injuries or any problems with Brenden from your notes? 

15 A Um, not prior. 

16 Q All right. And were you given any information about a 

17 Q All right. And what did the Blather tell you had happened 17 previous fall that had happened the week prior at a day 

18 to the child as he's brought in1 

19 A That he was running or playing on, around a coffee table 

20 

21 Q 

22 

and had fell and hi.t his head on the coffee table. 

Did she indicate whether she was present when this had 

happened? 

23 A No, she, I, she described it to me. I automatically had 

assumed that she had been there. Om, I didn't get any, 

18 care"? 

19 A No. 

20 Q And specifically then you wouldn't have gotten any 

21 

22 

information about a certain date where there had been a 

fall with Brenden? 

23 A No. 

24 Q The only information you had was the recent fall that 24 

25 nobody told me to the contrary, and I had asked questions . 25 particular day? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes. 

In --

324 

THE COURT: Actually I don't think we recorded 

that answer. 

MRS. DEEGAN: Oh. 

THE COURT: It was relating to a recent fall. 

BY MRS. DEEGAN: 

0 

A 

The only information you had was related to a recent fall 

that had happened that day --

Yes. 

-- is that correct? 

THE COURT: Okay, thank you. 

BY MRS. DEEGAN: 

All right. Now, take us to the next step. You said you 

were able to go through this sheet and get some further 

information from the mother of Brenden. Is there anything 

else you' re doing in your head to toe evaluation of 

Brenden? 

A We check all the extremities, make sure they' re 

functional. That, you know, we move them a bit to make 

sure that he's not having any pain from any other source, 

Um, he was looking very well at the time. I, um, he was 

starting to respond and follow objects. 

Um, a bit later and, um, morn was by the bedside 

and it, other than just to check the I.V. 's, make sure 

326 

Q 

A 

Q 

10 A 

11 Q 

12 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 

22 

23 

24 

25 

325 

that the medication or the I. V. solution that is, we were 

running in were at the prescribed rate and just kind of 

ongoing evaluation for him.. 

Okay. So you' re checking on him. then, but you' re not by 

his side every minuta"l 

Yes. No, I am not by, by his side every minute, but I am 

in the room a good part of. the time. He was my only 

patient at that point in t!Jae, 

So you were able to give hia some one-on-one attention? 

One-on-one care, yeah. 

All right. Now, is there a point in time that the CAT 

scan results are received by either yourself or the 

doctor"? 

They were received by the doctor. 

All right. The doctor is the one that would review the 

test results"l! 

Yes. 

All right, Do you have experience reviewing the chart 

itself or the, the results yourself? 

We, the nurses, and it depends on the doctors, don't 

normally get to see the actual films because the 

radiologists, there's a specialty doctor that reads the 

films and then he calls our physician and explains them, 

Um, our physician, physician is also capable of reading 

the films, but it is the radiologist's expertise so they 
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10 

11 

12 

13 

normally talk within themselves and then the physician 

let's me know what's going on. 

All right. And in particular in this case with Brenden 

did you have to do something further based on information 

that Docto1: Hunt received on Brenden's condition? 

A Ne had to monitor his care, um, closely, because the 

physician had told me that he had had --

MR. LORD: Objection, that would be, this is 

almost double hearsay if I understand her testi1110ny 

correct. 

I don't have any objection to her testifying 

what she did as a result of receiving infonnation. 

THE COURT: Sustain the objection. 

question, el ther. 

MR. LORD: She asked her what she did. 

THE COURT: I know, that's what I mean by it was 

not responsive. 

MRS. DEEGAN: All right. 

THE COURT: As a result of the notes that you 

apparently learned from this doctor, did you do something 

after that? 

THE WITNESS: There was -

THE COURT: That's the yes? 

THE WITNESS: Yes. 

THE COURT: All right. 

14 BY MRS, DEEGAN: 

10 

11 

12 

13 

14 

THE WITNESS: 'fhere was a continuous monitoring 

of the patient, 

15 Q Ms. Roulo, the doctor received information back on the CAT 15 BY MRS. DEEGAN: 

16 scan; is that correct? 16 Q All right. Was the condition of the patient considered 

17 A Yes. 17 serious based on the test results? 

18 Q okay. Did he direct you to do something based on that 

information? 

18 A Yes. 

19 19 , Q All right. And monitoring Brenden after the results were 

20 A Um, he, he wrote in the chart, um, in his charting that, 20 returned, did you notice any changes in Brenden'l 

21 

22 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of the findings from the CAT scan that there was a 

hematoma. 

· MR. LORD: Well, your Honor --

THE COURT: That's the same thing. I sustain 

the objection. It wasn't really responsive to your 

328 

21 A Um, he was progressively getting better. His level of 

22 

23 

consciousness was, was still rising. He was beginning to 

look around, recognize people. 

24 Q Was he prescribed through the I. V. or otherwise some type 

25 of drug that you had to give to him? 

329 

A Dilantin. Q -- working with them at this time? 

O Dilantin. What is Dilantin for'? 

A Dilantin is a medication that's used to protect from any 

kind of, WR, sometime, any kind of seizure activity or 

rebound effect from, it's often used for if there's a head 

Q 

A 

Q 

A 

injury or anything like that. It protects against the 

occurrence of seizures. 

And in this particular case you were monitoring his dosage 

of that --

Yes, 

-- that prescription. 

All right. Now, was there a decision in, in 

monitoring Brenden, was he at the emergency room for a 

period of time then? 

He was at the emergency room. I do believe it was until 

about seven o'clock, um, before Children's Hospital had 

So with regard to that then do you know 

approximately when Brenden would have been transported 

away from. your hospital'l 

A Um, I do believe it's about seven o'clock. 

Q You can refresh your recollection. 

A Look? 

Q From your notes, you would have put that down then in your 

written --

10 A Yes, it was 7:25. 

11 

12 

13 

14 

THE COURT: Is that, is that p.m.? A.m. or 

p.m.1 

THE WITNESS: P.m. 

THE COURT: Okay. 

15 BY MRS, DEEGAN: 

16 C! And at the tim.e of preparing him for transport yau said he 

sent out a, urn, ambulance to come pick him up and take hi:m 17 had been progressively getting better. Was he still 

responsive at that time1 

Q 

A 

Q 

A 

down to Children's Hospital for care. 18 

And why was he transported to Children I s Hosp! tal? 19 A 

Port Huron Hospital doesn't have the resources to deal 20 

with any, um, the neuro kind of leads, problems, anything 21 

Yes, he was still responsive. Um, he was sleeping on and 

off, but, um, he was arousable to taking, um, his vital 

signs were all stable, He was doing very well. 

like that. Ne would rather them go to a facility that has 22 O And at the time of the transport was Miss Genna still at 

a neurosurgeon on board. 

And, and Port Huron does not have a neurosurgeon -

No. 

23 the hosp! tal? 

24 A Yes. 

25 Q And was Mr. Ceasor also still there1 ~----------------------~ 
330 331 



PLAINTIFF-APPELLEE'S APPENDIX

20b

R
EC

EIV
ED

 by M
SC

 6/29/2020 3:02:37 PM

- ~\ 

) 

A Yes. 

All right. Had any, did you notice any other members of 

the family at the hospital at that time? 

A Brenden's father had arrived and I, there was a couple of 

females that were with the mother also. I wasn't sure of 

their relationship. 

Did you ever speak with Mr. Ceasor himself at the 

hospital? 

A Not just me and Mr. Ceasor. He had came in, um, he was, 

him and Brenden's mother were always with the patient. 

Um, they were allowed in the room from the time he came 

10 

11 

pronounced and he was pacing in front of the, the bed and, 

you know, wanting to know if he was going to be okay and 

he 1 s crying and being very, he was very emotional. 

All right. And then that lessened I believe you stated'? 

A Yes. As, as the time had progressed it had lessened. 

And after the removal of the C-collar, the, the cervical 

collar, did you notice any marks or anything on the back 

of his head from that collar in any way'? 

A I did not notice any marks. 

Have you noticed with other patients that the collar would 

produce a mark after it I s been on'? 

10 

11 

12 

13 

14 

15 

16 

17 

back, um, down to CAT scan like I said. And, um, I, there 12 A It can produce marks, The collar comes to stabilize the 

was no real questions that I had asked him, but I had 

observed him interacting with the patient and the 

patient's mother. 

All right. And did you notice any, the demeanor of 

Mr. Ceasor' s then in reacting to the patient'? 

18 A Initially when we had brought Brenden back he was very, 

very concerned with, um, he was a bit out of sorts and 

13 

14 

15 

16 

17 

18 

19 19 

20 

21 

22 

just wanting to know, you know, is he going to be okay, is 20 

he going to be okay. Um, very, very just concerned, 

All right. And you're saying that's initially'? 

23 A Yes, 

24 Was there a change in that demeanor? 

21 

22 

23 

24 

25 A Um, he had become less, at the very beginning it was very 25 

332 

notice that the notes you've been referring to are 

attached with regard to that exhibit'? 

BY MRS. DEEGAN: 

THE COURT: Did you say Proposed 8'? 

MRS, DEEGAN: Eight, your Honor. 

THE COURT: Thank you. 

Do you recognize those documents'? 

A Yes, I do. 

And how do you recognize them'? 

10 A Um, this is my handwriting and my signature on the nursing 10 

notes and the triage form. 11 

All right. And you I ve just referred to some of those 12 

11 

12 

13 

14 

notes. Are they the same notes you've been referring to 13 

in court'? 14 

15 A Yes. 

16 

17 

18 

All right, And those are records that are kept in the 

regular course of business at Port Huron Hospital to 

maintain records on your patients'? 

19 A Yes, 

15 

16 

17 

18 

19 

neck. It has to, it reaches up to the bone that lies 

right in the back of your head and it will rest on the 

bone and right underneath your neck to make a nice secure 

fitting for the child or the adult, whoever is the 

patient, And that combined with a back board does produce 

a lot of pressure to the back of the head. Urn, just not 

so much to where it would cause any difficulties for the 

patient, but it I s very uncomfortable and we try to release 

the patient as fast as possible from it, 

All right, thank you. 

I'm just going to show you what's been marked as 

People's Proposed Exhibit 8, Ms. Roulo, and I want you to 

take a look through it and see if it applies, if you 

333 

the patient. I do believe there's a radiology report from 

the radiologist also and there is, urn, demographic forms 

with the patient's information and such on it, 

All right. And those, those pieces of paper, and even the 

doctor I s notes are kept for reference and able to 

reference a patient that's been admitted or treated at 

Port Huron Hospital'? 

A Yes. 

MRS. DEEGAN: Thank you. Your Honor, I'd be 

moving for the admission of People's Proposed Exhibit 8 at 

this time. 

MR. LORD: May I see it'? 

THE COURT: Mr. Lord may exam it. 

MR. LORD: I have no objection. 

THE COURT: People I s Number B is adrni tted. 

(At 11:25 a.m., People 1 s Exhibit 8 was 

received.) 

20 

21 

22 

23 

24 

And they, they were made by the majority, approximately 

how many pages out of there are your notes if you could 

just state that for the record'? 

20 THE COURT: Thank you, Mr. Lord. 

21 BY MRS. DEEGAN: 

22 Ms. Roule, when you were doing your examination of the, of 

Um, about four pages. 23 the patient, the head-to-toe type of thing, would you have 

All right, And the rest would pertain to who'? 24 opened the mouth in any way to, to look inside of his 

25 A Um, the doctor, the physician that was, um, taking care of 25 mouth'? 
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A Yes, we, we look in just around, basically we do just to 

see if there I s anything out of the ordinary. Um, the 

physician would have had a, a very good look at the mouth 

when he was attempting the intubation. I was primarily 

looking for any kind of trauma, but that could have been a 

result from the physician attempting intubation. 

Okay. And when you open the mouth then to, to take a look 

in, were you able to see whether there was any problems 

with the mouth area? 

of --

THE COURT: I sustain the objection as to 

speculation. 

MRS. DEEGAN: Okay. 

BY MRS. DEEGAN: 

Ms. Roulo, with regard to the C-collar, though, you also 

did not notice any injuries at the back of the head after 

the C-collar was removed? 

10 A I did not see any problems with the mouth area. 10 

THE COURT: What, what was your answer? 

THE WITNESS: No. 

11 

12 

13 

But is it unusual for there, if as you said that sometimes 11 BY MRS. DEEGAN: 

when a person's being intubated there might be some kind 12 

of mark in the mouth with regard to intubation? 13 

14 A Urn, not, when the patient was being intubated he was 14 

In your experience on the job have you been able to see 

marks on the back after the removal of a C-spine or, 

cervical collar? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

11 

12 

13 

biting down on the tube. Um, that the patient could have 15 A Yes. 

bit his tongue during the intubation there. What they do 16 

is they take -- 17 

Would they be immediately apparent or would they, could 

they appear later? 

MR. LORD: You know, this is pure speculation. 18 A Um, I cannot answer that very well because I just see them 

She could have, I mean, if she knows if it happened, fine. 19 

If not it's pure speculation -- 20 

MRS. DEEGAN: Well, your Honor -- 21 

THE COURT: The objection is speculation. 22 

MRS. DEEGAN: And my response is she's trained 23 

in this field, your Honor. She has experience in this, 24 

she can state what, what injuries do result from this type 25 

in the emergency room. I don't follow-up with their care 

afterwards. So, I'm not sure of after they leave our 

department what findings due to being under the pressure 

of the back board and the C-collar could be. 

MRS. DEEGAN: Thank you. Nothing further. 

THE COURT: Thank you. 

Mr. Lord, you may cross-examine. 

TI6 3TI 

CROSS-EXAMINATION to your knowledge? 

A Yes. 

BY MR. LORD: I have reviewed it and don't know, didn't notice anything 

Good morning. in there that indicates seizure activity. Is there 

A Good morning. 

Will you pronounce your last name so I say it right? 

A Roulo. 

Roulo? 

A Roulo. 

Okay. And if I say it wrong it I s purely on accident, 10 

okay. 11 

Nurse Roulo, you indicated that you did initial 12 

assessment with Brenden when he came in, correct? 13 

anything in that you can point out to me that would say 

that Brenden had a seizure? 

A No. 

Going back a few years, but when I worked in a hospital if 

someone that wasn't a doctor saw a seizure-like activity 

they would or would write S.L.S. or seizure like symptoms 

because you couldn't diagnose a seizure unless you' re a 

medical personnel. There's no indication of any of that 

in that report either, is there? 

14 A Yes. 14 A Nothing that I have seen. 

15 

16 

17 

And in triage your first thing to do is you try to assess, 15 

categorize and get the patient the treatment as quickly as 16 

possible --

18 A Yes. 

17 

18 

So, as far as that report concerned and as far as the 

hospital's concerned while Brenden was in the hospital 

care no one documented anything relating to any 

seizure-like symptoms or seizure activity, true? 

19 

20 

21 

22 

19 A I can 1 t answer for anybody else, but I did not see. 

In this particular case you had been admitted a 20 

doctor's, actually a hospital report for Brenden•s care on 21 

And in your review of the report you did not see anything, 

true? 

October 3rd of 2004 -- 22 A Seizures can have a varied kind of --

23 A Yes. 23 I 1 m just, can you just --

24 

25 

-- correct? 24 A No. 

Is that the complete hospital notes and reports 25 -- answer my questions? Thank you. 
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15 

16 

17 

A 

A 

A 

A 

A 

A 

starts shifting things over kind of squishing the brain a 

little. 

And that I s what you noted in Brenden -

That's what he had. 

-- at that time'? 

That's what was going on. 

And is that considered serious? 

Oh, yeah, sure. 

The neurosurgery? 

And so at that point then did you prescribe some 

type of anti-seizure medication'? 

A I did. 

And what would be the name of that? 

A Dilantin. 

All right. And are you having him monitored still, or are 

you --

And what are you doing in response to noting that subdural A He was --

hematoma then, what are you doing in response? 10 -- monitoring him? 

Well, at that point, first of all we don't take care of 11 A -- constantly. He's constantly being monitored. 

that kind of neurosurgical emergency, we send them down to 12 

a facility that has a pediatric neurosurgeon, which would 13 

be Children I s. And we give them at that point some 14 

Did you notice any changes in Brenden yourself after you 

received the results of the CAT scan? Are you noting any 

changes? 

anti-seizure medication and some medicine to keep the 15 A You know I can't remember the case exactly, but I do know 

pressure down in the brain from continuing to build up or 16 

at least hopefully continue to stop it from building and 17 

so there would be minimal damage. 18 

All right. 19 

As little damage as possible. 20 

at some point he started to cry and was a little bit more 

responsive, you know, at post CAT scan. 

All right. And your testimony has been then after that 

you I re doing a more complete evaluation to check for signs 

of trauma and things --

So you're not, so Port Huron doesn 1 t have the facilities 21 A Absolutely. 

then to be able to treat -

Correct. 

I •m sorry, with -

Yeah. 

this. 

356 

And were you able to find any evidence of trauma, any part 

of Brenden I s body when you, when you did a check? 

22 -- at some point in your review? 

23 A Yeah, initially we just do just kind of a primary survey 

24 

25 

and then we go back and survey the whole body and, you 

know, look for any signs of trauma or possible causes of 

357 

documented, I spoke with, I think I recall speaking with 

mom, but I documented that I spoke with the boyfriend as 

well. 

A You know, I don 1 t recall seeing any signs of trauma. All right. And would you have taken a name or did you 

just --Okay. And your notes, were you able to recall your notes 

or take a look at your notes? 

A I looked at them and I didn't, again, I didn't see any 

notation of any trauma at all. 

All right. 

THE COURT: Trauma meaning? 

THE WITNESS: I didn't see any bruises or, 

you know --

THE COURT: Bumps, scrapes? 

THE WITNESS: -- hematomas or bumps or yeah. 

10 

A I --

-- refer to him as a boyfriend? 

A I indicated him as the boyfriend. 

All right. And when you were speaking with him about 

this, what was your purpose in speaking with him? 

11 A Well --

12 What, what were you looking --

13 A Trying to get a history, trying to figure out what 

14 happened, 

THE COURT: Okay. I don't want, I, I don 1 t want 15 All right. And what was the response from the boyfriend 

then? to suggest the words to you, but I'm just trying -- 16 

THE WITNESS: Yep. 17 A What I had documented was that the initial response was 

18 THE COURT: -- to understand this trauma. 18 that the child had fallen off a couch and then hit his 

head onto a table and became unresponsive, and then I also 

documented subsequent to that I spoke with the boyfriend 

again, and at that point he said he didn I t know how it 

occurred. And I documented that there was a change in the 

story at that point. 

19 BY MRS, DEEGAN: 19 

20 Would you have had any contact with family members to 20 

21 Brenden while you' re doing your treatment of Brenden? 21 

22 A I did. 22 

23 

24 

All right. And do you recall what family member you would 23 

have spoken to? 24 

25 A Well, again, and I do remember it vaguely. Um, I've 25 

358 

All right. And is that part of your role then also to 

monitor if there's any differences in, in feedback you're 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

getting from parent or from the --

A It's not really my job to figure out who, you know, who 

did what or what happened as far as that regard. I'm just 

trying to take care of the kid. But if something stands 

out like that, I try to document it so that it's helpful 

in the future. 

A 

A 

A 

And you've had experience then where patients have 

presented themselves with sub, subdural hematornas before? 

Sure. 

And that's something that you 1 ve treated before? 10 

Absolutely. 11 

And are there set causes for what would, would present? 12 

I mean most commonly it's something you I d see in a, in a 13 

fall, hit your head kind of thing. But you don I t normally 14 

see some trauma, trauma in those kind of circumstances. 15 

You'd see some soft tissue damage, you know an abrasion, a 16 

All right. Part of the treatment in this case you would 

have made sure that Brenden was stabilized in a cervical 

collar; is that correct'? 

A Correct, until we sent him over for a, an x-ray of his 

neck. 

And then'? 

A And if that was fine, then we would, we could take the 

cervical collar off. And in his case I can't remember but 

sometimes we leave it on just for, just for transport and 

all, but we go do a C-spine x-ray on him, and it was fine. 

And you don't recall seeing, seeing at what point you 

would have removed that color then? That wouldn't be 

indicated in your report'? 

When you put the cervical collar on, the point 

of the collar is to make sure the neck area and head are 

stabilized, correct'? 

laceration, a hematoma, something. 

And that wasn I t consistent? 

17 A Exactly, in case there's a fracture. 

A 

A 

A 

Was not consistent. 

Those two weren't put together in this particular case? 

Not at all. 

Did you notice any other type of injuries that you 

documented in your notes that, that needed treatment by 

yourself? 

I did not document any other injuries, 

18 

19 

So they' re pretty firmly entrenched in the, in the 

cervical collar, correct? 

20 A Correct. 

21 

22 

23 

Is there, have you noticed injuries or abrasions or 

bruises or things as a result of the collar being put on a 

person's neck in the past? 

24 A I mean usually it's not, not an abrasion or a bruise. 

25 Usually just a little indentation where the pressure of 
-------------------------' 

A 

A 

A 

A 

360 

the collar is. It's got padding around the whole collar, 

In dealing with a subdural hematoma, did you notice 

whether there was any type of seizure-like activity that 

occurred with Brenden'? 

I don't recall any seizure-like activity. 

And did the pupils, did they equalize themselves as 

throughout the course? 

I never indicated they did. They may have. Sometimes the 

documentation in these situations is lacking. I mean 10 

361 

a trauma room to see a child's retina. 

Did you have any concerns in this particular case, Doctor, 

in the treatment, concerns with the patient or the 

statements that you were getting with regard to the --

A Well, I certainly. thought it was suspect of possible child 

abuse. I mean we filled out a 3200 form on him, which is 

a Child Protective Service form. I don't know if I 

personally did it, but I documented that it was done, 

as long as someone's done it. 

Why, why did you have concerns in this case'? 

we' re trying to, you know, documentation comes later. 11 A Well, it, 16 month olds don't typically fall. I mean 

Trying to take the patient at that time so I can't, I 12 

don't recall if they equalized or not. 13 

All right. And another nurse, or a nurse or another 14 

physician or a person in the room might be documenting 15 

that type of -- 16 

Typically the nurse would do a little bit better 17 

documentation than we do, at least than I do. 18 

Are you making the decision then that the patient, 19 

Brenden, needed to be transported to Children's'? 20 

I was, sure. 21 

All right. And at that point then the hematoma, did you 22 

notice any retinal hemorrhaging'? 23 

they're not very big and to fall off a couch and hit your 

head and get a subdural hernatoma would be very strange. 

And the fact that he didn I t, if he did get that and he did 

fall off the couch and get it, why didn't he have any 

external soft tissue trauma. 

I, you know, I would have expected had he hit, 

hit something hard enough to bleed that you'd have been 

able to see some sort of hematomas on the skin or 

laceration or something. 

And have you had occasions where you've had to follow-up 

in some manner because this, you've been concerned about 

the manner, the injuries were said to have happened'? 

I did not at that point. No, I didn 1 t. I don't even know 24 A Sure. 

as if I really looked into the retinas. Very difficult in 25 And do you, in your course of working as a physician and 
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10 

11 

12 

13 

14 

least amount of call-in time or off-duty time on the 

previous month is always at the top of the list, and I was 

at the top of the list so I got called in. 

All right, So at approximately 6: 30 that evening then did 

you respond directly to Port Huron Hospital? 

A I did. 

Were, what happened when you arrived at the hospital? 

A As soon as I got there I checked in with Deputy Garvin. 

Um, he was standing there in the, in the lobby way waiting 

for me, and I met with him and he sort of briefed me as to 10 

A He was in one of the emergency room pods, and there was 

like six or eight people standing all around him, medical 

staff, and I think the mother was there. And I walked up 

to the side of the gurney that he was on. 

What did you notice about Brenden, if anything? 

A Number one, one of the cutest little boys I ever saw. 

Number two, he was completely wrapped in blankets or 

heating or something. The only thing exposed on him was 

about this part of his face right here (indicating). 

All right. 

what was going on and what he did. Kind of brought me up 11 A Right around the edge. And there was a brace, and he was 

to speed as to what the case was. 

All right. And after you were briefed and received 

information from him, what did you do next? 

12 

13 

14 

all wrapped up and he was laying there motionless and his 

eyes was closed. 

15 A Well, having been told or learning there in the hallway 15 

All right. Were you able to talk or say anything towards 

him or to him? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that the little boy was being prepared for shipment to, 16 A Well, I asked somebody there at the staff if it was all 

shipping to Children's Hospital in Detroit, I wanted to 17 

see the victim child myself to see what he looked like. 18 

tJrn, so before interviews at all, any interviews I went 19 

into the one emergency room and walked right up and asked 20 

whoever was there, whoever was in charge if I could look 21 

or speak to Brenden, Brenden, and they said yes, I could. 22 

So that's what I did. 23 

All right. And was he in his own room then? You were 

able to take a look at him? 

376 

24 

25 

right if I spoke at him or to him, and they said 

certainly. And so I simply called out his name a little 

bit louder than normal. I leaned down and I said Brenden, 

and his eyes opened right up and they closed right down 

again. I did that twice. I hollered out his name again 

and his eyes opened right up, they closed right down 

again. 

And you said he was pretty covered up. So you weren't 

able to make a complete inspection of, of his body --

377 

A Not -- heard the doctor say or somebody said that a 3200 form for 

FIA was generated, because when I got there a lady whom 

I've known over the years --

A 

A 

A 

A 

-- then at that time? 

-- at all. It was totally, totally covered in blankets 

and heating blankets and whatever. 

The face area that you could see, did you notice any 

injuries on his, on the exposed area? 

Absolutely none. 

After dealing or taking a look at Brenden, did you leave 

him then for the staff to continue treating? 

MR. LORD: Your Honor, this is rather 

nonresponsive to the question of who was there. It's -

THE COURT: Yes, sustained. 

MRS. DEEGAN: Well, it might be going in that 

direction. 

THE WITNESS: Yeah, 

Yes. 10 BY MRS, DEEGAN: 

Okay. And then what happened, what was your next step in 11 Was there another lady present then during your --

this investigation? 12 A From FIA, yes, she was there. 

Well, I also learned that the mother, Cheryl Genna, was 13 All right. 

there and I quickly met her, was pointed out to her, and 14 A Four of us all together. 

that she had expressed the desire to go with the little 15 

boy to Children's Hospital, and I respected that. But I 16 

Four of you all together. Yourself, Deputy Garvin, FIA 

worker, and then Miss Genna? 

wanted to get a statement or talk to Cheryl Genna, so I 17 A Yes. 

took her off to the side while they' re waiting for the 18 

ambulance to come up from Detroit and I had an interview 19 

with Cheryl there in one of the lounge rooms there at the 20 

hospital is where I first talked to her. 21 

All right, just so the record was clear. 

After being able to speak with Miss Genna, then 

you were able to take a quick interview then from her and 

get a statement, yes? 

And were you separate then, only yourself and Cheryl Genna 22 A I did. 

were speaking at that time? No one else was present? 

No, at that time Deputy Mike Garvin was there. He, he 

23 

24 

All right. And then was there another person present that 

you were able to interview at the hospital? 

~--iu_s_t_k_in_d_of_sa_t_b_a_ck_mo_n_it_o_r_in_g_a_n_d_e_v1_·d_en_t_1y_th_e_,_1_~25 A Actually there was two more that followed. 
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Okay. Who else did you speak with? 

A The next person was the actual paternal father of the 

little boy. I think his name was Mr. Drum. 

All right. 

A He was there. He'd been called and he was there in the 

hallway. He was pointed out to me, so I interviewed him 

being the paternal father. 

All right. And took a brief statement then from him? 

A Yes. 

10 

11 

Were you able to determine whether he was involved in the 10 

incident at all, meaning -- 11 

12 A I determined that. 

13 -- present at all? 

14 A Yes. 

15 

16 

All right. Then you said there was a third person that 

you were able to speak to at the hospital? 

17 A Yes, 

12 

13 

14 

15 

16 

17 

three were. Four of us, again. 

All right. And at that time you were just investigating 

trying to, to get the facts of the situation; is that 

correct? 

A Yes, ma 1 am. 

Okay. What did you speak with Mr. Ceasor about at that 

time? 

A Well, I asked him to kind of go through the day of Sunday. 

I mean this happened Sunday. I 1 m there at 6: 30 or seven 

0 1 clock, so I understand the boy came into the hospital 

around four 0 1 clock or shortly thereafter. Um, so I asked 

Mr. Ceasor if he would just go through the day's activity 

leading up to the incident as to why we were in the 

hospital, and he proceeded to tell me kind of how the day 

and, and the afternoon went. 

All right. So you were able to back him up towards the 

beginning of the day. And what did he say had happened? 

18 And who was that? 18 A Concerning the incident? 

19 A That would be Mr. Terry Ceasor. 

20 All right. And that's the Defendant in the matter? 

19 

20 

Concerning the day's activities. Did he, was he able to 

go through that with you? 

21 A Yes, ma'am. 21 A Yes. 

22 Okay. 22 

23 

24 

All right. And, again, were you able to speak to him 

separate from the other individuals meaning Miss, Miss 

Genna? 

23 A He told me that he• d gotten up, urn, they were up later 

24 

25 A Yes, she was not there, but again the other four were, 25 

10 

11 

380 

looked at the clock or whatever, remembers getting up at 

9:30 a.m. Sunday morning, and I think he prepared a bottle 

for the little boy. He said within the next 20, 30 

minutes the whole household was up, indicating whoever was 

there at the house at the time, Sunday morning. 

I kind of asked him was anything special on 

through the day that occurred, and he just said the day 

was kind of uneventful. They just went around and did 

things around the house and played games and uneventful. 

Did he say whether he'd played in particular with Brenden 10 

that day? 11 

12 A Yes, he did. 12 

13 And what did he say about that? 13 

14 A Well, he, I guess the best time he could remember was 3:30 14 

to four o'clock, sometime in there that Cheryl was in the 15 

kitchen and he was playing. He used the term gotcha, and 16 

he was crawling around on his hands and knees. He kind of 17 

Saturday night. Evidently they slept in a little bit. I 

think the report reads that he got up at 9:00, 9:38. He 

381 

A He did. With Cheryl being in the, Miss Genna being in the 

kitchen area, that exercise he worked up the, the desire 

to go to the bathroom, so he simply got up and he walked 

from the room, probably ten feet maybe from the couch to a 

bathroom door which is right off the couch wall. I mean 

the living room wall, and he walked into the bathroom. 

Said he was, stood there and he was urinating. He had the 

door partially closed out of, for privacy, but that he had 

it opened in case for whatever reason he had it partially 

open. And while he was just kind of finishing up 

urinating he heard a thud or a smack and he thought maybe 

he better go and check on this. So as fast as he could 

finish up urinating, he had went right out into the living 

room to see what caused this thud or a smacking sound 

there by the couch. 

And was he able to tell you what he saw once he got out of 

the bathroom? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

described it as in back of the sofa couch, and that the 18 A He said as soon as he came out on the living room floor 

little boy was running back and forth across the cushions 19 

on his hands and knees this way, and the boy would go down 20 

there and he'd holler gotcha and the boy would run back 

and they were playing that back and forth. 

21 

22 

All right. And was he able to tell you what happened then 23 

leading up to the incident that, that Brenden was taken to 24 

the hospital? 25 
'-------------------------' 

382 

area and right on the end of the couch, and there's 

photographs there to help explain that if we need them, 

that Cheryl had come out of the kitchen. She'd heard the 

thump or the smacking sound and she'd come around the end 

of the sofa couch. She was in front of the couch down on 

a knee or two knees and Mr. Ceasor said that when he got 

up there and looked over the back of the couch Cheryl was 

383 



PLAINTIFF-APPELLEE'S APPENDIX

26b

R
EC

EIV
ED

 by M
SC

 6/29/2020 3:02:37 PM

10 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

just picking him up off the floor and that he was 

unresponsive and unconscious. 

All right. Did he tell you what they did after finding 

that Terry, that Brenden was unconscious'? 

A Yeah, the, he first said that they hollered his name or, 

or tried to talk to him and there was no response. He 

told me that then they shook him gently trying to get some 

response and, and there was no response. He either 

touched their cheek or touched the chin of the little boy 

and still there was no response. 10 

And he said they sprinkled water on his face and 11 

there was still no response, and Cheryl Genna now is 12 

three huge cushions, about three foot cushions. Looked 

like the seven piece, the couch, seven-foot couch. I •m 

sorry, and had three big cushions. And he recalled that 

the boy was standing there, looked like maybe a foot or 

something was wedged in between those cushions. He 

thought the boy had a foot wedged between the cushions. 

He didn't see anything wrong with that, so Mr. Ceasor 

walked on into the bathroom. 

Okay. And other than that he, and, and the thud sound 

that he described to you, he didn't actually see the 

occurrence with, with Brenden falling or how he exactly 

hit --

becoming quite alarmed. He was totally unresponsive and 13 A He said --

he said Cheryl made some phone calls, and as a result of 14 -- is that correct? 

the phone calls they were informed you better get the 15 A He said he did not see any of that. 

little boy to the hospital posthaste, and he said he and 16 

Cheryl took the little boy, put him in their vehicle and 17 

drove him right to Port Huron Hospital. 18 

Did you ask him whether there was any injuries or falling 

prior to the thud sound when they came out and found him 

unconscious? 

All right. And in speaking with him then did you try to 19 A Didn't ask him that. He just commented they were 

clarify anything regarding the exact movements or if he 

had seen anything more with the little boy falling or 

anything like that? 

20 

21 

22 

wrestling, playing that, that running game. And it never 

entered in did he fall previous to that, I didn't ask. 

23 A No, he said, he said the best he could recall that he was 23 

All right. So you didn't ask about whether there had been 

any falls during the gotcha game at all earlier in the 

day? 24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

standing on the couch when he got up to go to the 24 

bathroom. The boy was standing on the couch and there's 25 A I don't know that, no. 
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Okay. Was that the extent of the first statement then 

that you were able to take from Miss, Mr. Ceasor at the 

hospital? 

A Well, I was, I kind of tried to get it in my mind what a 

thud was. So, I asked him explain this thud or the 

smacking sound because he was alluding that he must have 

fallen, and he must have hit his head on the round coffee 

table there that's right next to the couch. He must have 

hit his head there, and that's what knocked him out. 

That's kind of the way the conversation was going. So, I 10 

was concerned about this thud. So I said I 1 m going to 11 

take the palm of my hand, may I demonstrate, Judge, on 12 

'--------------------------' 
385 

said, well, you show me. You, you take your hand and you 

hit this table, you tell me what it sounded like. So, he 

doubled up his fist and he went (indicating). 

BY MRS. DEEGAN: 

And made a louder noise then --

A I said that's what it sounded like when he hit the table? 

He says that I s the way it sounded, and I said okay. 

All right. So he was able to give you at least a little 

more description about the thudding sound? 

Absolutely. 

All right. Was there a point then that you went somewhere 

else with Mr. Ceasor? 

this -- 13 A There was another interview later, several days after that 

THE COURT: What are you going to do? 

THE WITNESS: -- counter right here? 

THE COURT: Well, watch your ears, Marsha. 

14 

15 

16 

we interviewed again, yes. 

Did you actually leave the location of the hospital with 

Mr, Ceasor or --

THE WITNESS: Yeah. 17 A I'm sorry, yes, I did. 

THE COURT: Yes, go ahead. 18 All right. 

THE WITNESS: Thank you, Judge. 19 A He, he kind of expressed an interest that he also wanted 

So I took the palm of my hand, there's a little 20 

coffee table in the room at the hospital where we were 21 

having this interview, and I said I 1 m going to hit this 22 

coffee table and you tell me if that's what it was like 23 

and I went (indicating). 24 

He goes no, no, no, it was nothing like that. I 25 

386 

to go down to the, um, Detroit Hospital with Cheryl and 

the child, and I said, no, because that's going to happen 

right now, I want you to take me over to your house. I 

wanted to see where this happened. I need to look at some 

things and take some photographs and measurements and 

whatever and, and he was agreeable to that so --

387 
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11 
) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Did you respond then? Yes, ma' am. 

A We did, yeah. I'm going to show you, I've got photographs marked two 

through seven. I 1 m handing all of them to you, but if you 

could take each picture separately and describe what it is 

a picture of --

And did you, where, where was his house then. What --

A He's living in a house in Port Huron Township. I think 

the address was number 2000, it was on Yeager Street. And 

Yeager Street is a, it would be north of Port Huron 

Hospital, crossing over the Black River bridge corning out 

of Water Street, then you got Campau and Yeager goes off 

by the, the Eagles Tavern, By-Lo station is right there on 

A Okay. 

-- please? 

A Photograph nwnber two is a picture of the one end of the 

couch which shows the kitchen door where Cheryl was 

standing and --

A 

A 

A 

A 

A 

Water and I-94. 

Okay. He's probably what, a mile and half from the 

hospital, a little, a little ways"? 

Yeah. 

Not to far then from the hospital? 

Yes. 

10 

11 

12 

13 

14 

15 

You said in going to that location Mr. Ceasor was with you 16 

and you went, went straight there then -- 17 

Yes. 18 

-- from the hospital. 19 

And you just mentioned taking some photographs 20 

of the area in the house --

I did. 

-- is that correct"? 

Yes, ma' am. 

And you took those photographs yourself then"? 
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they' re shown to the Jury, but in order to save time I' 11 

stipulate to their admission. 

THE COURT: Exhibits two -

MR. LORD: And --

THE COURT: -- three, four, five, six and seven. 

MR. LORD: Photographs I was shown. 

THE WITNESS: That's what I have, Judge. 

MR. LORD: Originally, that will save -

THE COURT: Is that --

MR. LORD: -- some time. 

THE COURT: Is that --

21 

22 

23 

24 

25 

10 

11 

THE COURT: Have you seen these pictures, 

Mr. Lord"? 

MR. LORD: Yes. 

THE COURT: And they' re being viewed by the 

witness to the Jury, and they've not been admitted yet so 

I want to be sure. I haven't seen them myself, so --

THE WITNESS: I should not show them"? 

THE COURT: Are we --

THE WITNESS: I should not show the Jury? 

THE COURT: Well, they haven't been admitted 

yet. Are you --

MRS. DEEGAN: Well, I was going to have him 

verify the photographs and then I would move for their 

admission, yes. 

MR. LORD: That's normally what's done before 
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six and seven are all admitted. 

MRS. DEEGAN: Thank you. 

BY MRS. DEEGAN: 

Then you can hold them up, Detective, and show as you were 

doing. They have been admitted. 

A Thank you. 

With regard to Exhibit 2, you stated that was a picture of 

what? 

A Item nwnher two is a photograph, shows the end of the 

couch, first part of the oval coffee table. This door 

goes into the bathroom where Mr. Ceasor was in the 

THE WITNESS: Yes. 12 bathroom. This door here goes into the kitchen where Miss 

THE COURT: -- what you're asking, Mrs. Deegan? 13 Genna was in the kitchen. 

MRS. DEEGAN: Was going to be asking him and I, 14 THE COURT: Will you show me that, Detective? 

and I was going to have Deputy -- 15 THE WITNESS: Sure, I will, I 'rn sorry, Judge. 

THE COURT: All right. 16 BY MRS. DEEGAN: 

MRS. DEEGAN: -- or Detective Baker follow the 17 And that accurately reflects how it looked on that day 

procedure, yes, prior to the admission. 18 that you were there? 

THE COURT: They I re all ad.mi tted then. 

MRS. DEEGAN: All right. 

(At 2: 10 p.m., People's Exhibits 2-7 were 

received.) 

THE COURT: Admitted, two, three, four, five, 

390 

19 A Yes, ma' am. 

20 

21 

22 

23 

All right. And you took that picture from the one side of 

the house. Is there a doorway that you can enter in on 

that or, or were you just standing on the other side of 

the room? 

24 A Well, the door I came in through comes in through the 

25 kitchen area and then walks through the kitchen, 
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l 
) 

right onto the living room. 

All right. Thank you, 

Number three, please'? 

A Number three was a close-up picture of the front of the 

couch, the carpeting area and the steel and wooden coffee 

come out into the living room, the only way he could have 

come out. So, this is a picture of the couch and he said 

when he got there he looked down and saw Cheryl picking 

the boy up between the couch and the coffee table, I'm 

thinking that's what he would have saw. 

table which is situated in the living room. Just shows That I s why you took that angle'? 

the couch and the coffee table. A Absolutely. 

Thank you. Number four'? All right. 

A Item number four I backed up in the far end of the living A Trying to get his vision of what he sees. 

10 room. This would probably be the south end of the living 10 And then finally number seven? 

11 

12 

13 

14 

room ,the cameras' pointed to the north is a overall 11 A Number seven is just a, I stood in the west end of the 

picture shows the coffee table, the couch, both doors, and 12 

the general floor area of the living room. 

All right. Number five, please? 

15 A Item number five is a little bit of closer up of the 

13 

14 

15 

16 

living room shooting to the east and this shows the couch, 

the floor, the carpeting floor and the oval coffee table. 

The object there to show the distance between the coffee 

table and the front cushion of the couch. 

16 

17 

18 

19 

coffee table showing the oval position and the front of 

the couch and the fact that there are three large cushions 17 

18 

Okay, thank you. 

Now, in taking those photographs you, did you do 

some further measurements with regard to those items? on the couch. 

All right? 19 A I did. 

20 A I just moved up a little closer for another photo. 20 All right. And you were just using a standard tape 

21 Thank you. And number six? 21 

22 A Item number six is a photograph standing just to the west 22 A Yes, ma I am. 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

corner of the couch sofa. I am I, presume that I s the area 23 

that Mr. Ceasor would have come out of the bathroom at if 24 

he's coming out of the bathroom this way. He would have 25 

392 

A Yes, ma 1 am. 

And did you have to position anything or move anything to 

take measurements'? 

-- to do these, all right. 

Was Mr. Ceasor present when you were doing the 

measuring'? 

393 

the photographs and the measurements that I took. 

All right. 

A Mr. Ceasor agreed that that would be the way it would be, 

You didn 1 t move it unless you have verified that with 

Mr. Ceasor? 

A Absolutely. 

All right. Now, in doing your measurements, were you able 

to, to do, which measurements did you take that would be a 

better way? 

A I asked Mr. Ceasor when I got there if this is, if 

everything was the same from, they left here in a hurry 

and went to the hospital, is everything the same at the 

time of the incident, and he said everything is the same. 

Nothing has really been moved other, than the coffee table 

which evidently when Cheryl went down to pick him up she 

moved it over or wiggled it in some way. That was 10 A Well, the first, first two things of interest is, is the 

evident, but it's a pretty heavy, it 1 s all steel with 11 

about an inch thick wooden surface top. And I picked it 12 

up and I 1 m guessing it probably weighed 20 pounds at 13 

least, and the four indents from the steel posts of the 14 

falling distance. The, from the carpeting to the top of 

the coffee table was 18 and three quarter inches high. So 

that's about a foot and a half, 

All right. So you took, you measured that out? 

coffee table were, of course, dented right into the 

carpeting. 

15 A Yep, and then --

16 And then did you measure another object also? 

So, I says the coffee table would be moved in 17 A Yeah, I wanted to show the distance, as the photographs 

this position in, in the same places where those indents 18 

are in the floor and he says, yes, I mean, yeah, that I s 19 

where it would be because it's been there for a long time. 20 

So I'd moved it a little distance from where evidently 21 

will show, the inside edge of the table if he did fall and 

hit that how far that was from the front cushion, the 

first cushion of the couch. 

And what did that come to? 

Cheryl had pushed it out, maybe he pushed it out, I don't 22 A That was exactly 12 inches, one foot away. 

23 All right. And did you take any other measurements'? know. But it was moved out maybe another couple of 

inches, and I simply slid it back so the four legs went 24 A The other measurement was the height of the cushion of the 

into the four indentations in the carpeting and those are 25 couch indicating whether it was higher or lower than the 
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J 

10 

11 

12 

13 

14 

15 

16 

elevation of the coffee table. The coffee table was 18 

and three quarter inches high to the top, and the top edge 

of the sofa was 17 inches. So, the coffee table is 

actually an inch and three quarters higher than the level 

of the cushion was. 

Okay. And was there anything else that you took a 

measurement on that you can recall? 

A I wanted the measure of the entire size of the coffee 

table, and I measured it was a very, it was an oval one, 

not quite like a football. It was more oval than that. 10 

The longest part was 47 inches, almost four feet, less an 11 

inch, and it was 31 and a half at it's widest point right 12 

photographs or not. 

Would the photographs, you can take a look at them? 

A Thank you. 

Just for your information. 

A They, they may. I never thought about that. If it I s an 

upright, there's an upright standing one like this with a 

handle on it. The one photograph showing the west end of 

the couch and the bathroom door there I s one standing up 

against the wall. I would think that I s a vacuum cleaner. 

Here's the electrical cord. Looks like a pair of wheels, 

and I think that's an upright vacuum cleaner right there. 

All right. Thank you. 

through the center. so, it would be 31 and a half by 47 13 A I'm thinking that I s what that is. 

oval. 14 Now, after taking your measurements at Mr. Ceasor' s house, 

All right. And you said when you lifted it to move it, it 15 

was a sturdier piece of --

17 A I 1 rn going to guess 15 to 20 pounds. It was all solid 

16 

17 

was that pretty much the extent of what you did at the 

location, taking the photographs and the measurements and, 

and having Mr. Ceasor be present at that time? 

18 

19 

20 

21 

steel frame and a pretty heavy wooden top. 18 A Yes, I went into the kitchen area. Of course we had to 

And you mentioned that the floor, the flooring in that 19 

room from the pictures and, and from your memory was, was 20 

carpet? 21 

22 A All carpeted, yes, ma'am. 22 

walk through the kitchen to get there. I wanted to see 

the sink. He made comment that he I d splashed some water 

in his face, so I, I wanted to see the sink. And at the 

time that seemed logical, I mean if he's trying to revive 

the child and, and he needed some water, it was either 

there or the toilet so --

23 

24 

And I don't see in those photographs whether, was there a 23 

vacuum out at all during, when you went there? 24 

25 A I don't even notice it, and I don't know if it's in the 25 So you went to the kitchen area? 

A 

A 

A 

10 

11 

12 

13 

14 A 

15 

16 

17 

18 

19 A 

20 

21 

22 A 

23 

24 

25 
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Or the bathroom sink. I went to the kitchen area. 

And you had said you had walked through that entrance? 

Yes, coming in. 

The, the entrance actually was behind the kitchen or 

that's how you entered the house? 

Yes. 

And anything unusual about walking through there, anything 

draw your attention? 

Nothing that was worthwhile photographing or anything. He 

said she stood in the kitchen, and I showed the kitchen 10 

door, that's good enough for me. 11 

What about the bathroom, did you feel you needed to go in 12 

there or do anything in that? 13 

I did not. I photographed the door and how the 14 

relationship to the couch, et cetera, which the jurors 15 

will see, but I don't, I didn't go in there. 16 

Any other rooms in the house that you were in relating to 17 
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home for the evening, and then the ladies would have 

typed, typed it throughout the night and the next morning 

I had my work copy. 

All right. So you, that would have been the next step and 

there's been testimony from Deputy Jacobson that she would 

have followed up on an interview because you were detained 

in another manner; is that correct'? 

A Yeah, if I remember I had an ongoing Circuit Court case 

and I was tied up all during the day. And there was some 

phone calls coming and going, and Deputy Jacobson got the 

call from the supervisor to assist Miss Genna, and that 

there was some phone calls coming in and Miss, Miss Genna 

wanted to talk with a detective and she got Sandy 

Jacobson. 

All right. And you wouldn't have been involved in that 

particular interview with Miss Genna, that happened just 

between Detective Jacobson and, and Miss Genna? 

this incident? 18 A Right, I had no part in that at all. I think I was here 

No. 

All right. And after being able to go through the, the 

residence then, what did you do next? 

19 

20 

21 

Mr. Garvin, Deputy Garvin went back on routine road patrol 22 

in court someplace. 

Then was there a role then that you took on in furtherance 

of this investigation after the interview that Detective 

Jacobson had'? 

because he was all the way through the midnight shift. 23 A Yes, there was. 

Urn, I responded back to the Sheriff's Office and dictated 24 

the report, put it together in police report, then went 25 

398 

THE COURT: That who, detective who? 

THE WITNESS: Jacobson. Jacobson. 
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THE COURT: Jacobson. 

BY MRS, DEEGAN: 

Okay. What happened after that'? 

A Well, several days went by and I 1 d finished out my court 

cornrni tment and the reporting from Detective Jacobson was 

put to type and was forwarded to the original report as 

well as my work copy. We all have a work copy that we 

continue following up on. And as I'm reading through the 

report, and now get into Detective Jacobson's typed 

supplement part of my report, I realize that there was 10 

180 degrees difference in statements, and everything that 11 

Cheryl Genna told me at the hospital was completely false 12 

and incorporated then the statements from Mr. Ceasor all 13 

follow-up with interview? 

A I did. 

All right. And what did you question him about at that 

second meeting? 

A He was out in the floor area. It's kind of a body and 

paint and repair shop for automobiles, and I went up and 

introduced myself and he remembered me and his, his, 

either the owner or the supervisor were there. I asked if 

we had a private room, could we talk. I think the owner 

turned us into his office room and we went in there and 

started into the interview again. 

All right. And what did you discuss with him on that 

second time? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

being false, 14 A Well, I was right up front with him. I said one of the 

So, I wanted another interview with Mr. Ceasor 15 

to try to find out where it was going. 16 

So, were you able then to follow-up and do another 17 

interview with Mr. Ceasor? 18 

19 A I did. It was on October, September, October 11th, and I 19 

20 

21 

22 

23 

24 

25 

think it was about 2: 30 in the afternoon. I'd, we'd made 20 

some phone calls I think back and forth. We lined up an 21 

opportunity to view, interview him over at his place of 22 

employment on Runnel Street here in Port Huron, City of 23 

Port Huron. 24 

And so meeting him at his employment then were you able to 25 

400 

detective, this witness will respond to your question and 

then your question was what did he do or what did he say, 

the Defendant. 

MRS. DEEGAN: I, I believe -

THE COURT: That's instructive. 

MRS. DEEGAN: -- I asked him what they spoke 

about. so, I believe that was a responsive answer with 

that Detective --

MR. LORD: I'm --

10 MRS. DEEGAN: -- Baker. 10 

11 11 MR. LORD: And I don't have any objection to 

12 what my client said. 12 

13 BY MRS, DEEGAN: 13 

14 

15 

If you could describe Mr. Ceasor's statement at the second 14 

interview? 15 

16 A Can I say what he said? 16 

THE COURT: Yes. Oh, yeah. 17 

other --

MR. LORD: Your Honor, I'm not interested in 

what Terry Baker said. The interview to my client and the 

response is what we' re getting into. A lot of what 

Detective Baker does is his own personal opinions and 

they' re not admissible into evidence. 

MRS. DEEGAN: Your Honor, he's just commenting 

on what he asked him in order to get --

MR. LORD: Well --

MRS. DEEGAN: -- the response. 

THE COURT: My instruction will be that the 

401 

A He did. 

All right. What did he say? 

A This time he said everything else stayed the same. Um, he 

and the boy were playing gotcha on the couch, but nobody 

else was in the home. Cheryl was gone, the other little 

seven or eight year old daughter of Cheryl was gone. He 

and the little boy were in the house all by themselves and 

that they were playing this, this gotcha game and he had 

the, the, the desire to go to the bathroom. He said the 

boy Was standing on the couch when he left and he went 

into the bathroom and he left the door partially opened 

and that he was just finishing up when he heard this thud 

or this smacking sound. That he came right back out and 

found the boy lying unconscious on the floor between the 

coffee table and the couch. 

What did he say happened after he found Brenden to be 

unconscious? 17 

18 

19 

20 

21 

22 

THE WITNESS: He told me that his first words 18 A He said he knelt down and picked him up and called out his 

were, well, what did Cheryl tell you. And I said that's 19 

not the question right now, I need for you to tell me what 20 

happened. There I s some lying going on here and I need the 21 

truth. And he said, okay, I'm going to tell you exactly 22 

2 3 what happened. 23 

24 BY MRS. DEEGAN: 24 

25 And then did he give you an account as to what happened? 25 

402 

name and there was no response, that he was completely 

unresponsive. He might have used the term limp or, or 

whatever, but it was unresponsive and unconscious. Then 

he said he shook him gently to try and revive him and that 

didn't work. Then he said he touched him on the cheek or 

on the chin and still there was no response at all. 

He continued to call out his name and there was 
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no response. He took him over to the kitchen sink and 

splashed some water on his face and on the back of his 

neck to see if that would revive him and there was no 

response. 

And did he, did he say whether he was going to contact 911 

or contact anybody once he realized that the child was 

unresponsive'? 

A His conunent to me was he was just thinking that process, 

that I guess I better call 911 or I guess I better call 

somebody. And while he was, while his mind was processing 10 

the thought of what to do, Cheryl and the little girl came 11 

what I s your objection, Mr. Lord'? 

MR. LORD: My objection is there's nothing like 

that in his police report. 

MRS. DEEGAN: Well, then can I t Mr. Lord 

cross-examine --

THE COURT: Oh, well --

MRS. DEEGAN: -- about that'? 

MR. LORD: Well, I 1 m entitled to statements 

allegedly made by the Defendant. 

THE COURT: All right, I overrule the objection. 

Go ahead. 

10 

11 

12 

13 

14 

up the steps having been gone for an hour or so, had just 12 BY MRS. DEEGAN: 

come into the kitchen area to come home. 13 Detective, I think we're asking what happened once Cheryl 

And did he tell you what happened once Cheryl got home'? 14 got in there. What did Terry tell you happened once 

15 A He said that the, he told me that he said to Cheryl the 15 Cheryl got home'? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

baby fell down or Brenden fell down and he's unconscious. 16 A He said that the boy had fallen and was unconscious. 

10 

And she didn't believe it at first, she thought it was 17 

maybe he was joking or something. 18 

MR. LORD: Objection. 19 

THE WITNESS: He said I'm not serious. 20 

MRS. DEEGAN: That's what he -- 21 

THE COURT: Well, well -- 22 

MRS. DEEGAN: Are you relating what he said to 23 

you? 24 

THE COURT: If he's relating what he said, then 25 
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phone calls were being made, so he said, and that they 

were told by somebody on the other end of the phone get 

the child to the hospital. And he said they loaded him in 

the hospital, in the vehicle and took him to the hospital. 

Was there a mention in either of the statements that you 

took from Mr. Ceasor that he had stopped and washed his 

hands and that that's what wet the child's head when he 

came running out'? 

A No, I didn't. 

Did either of the interviews have that information'? 

11 A I didn 1 t hear about that until just yesterday. 

10 

11 

12 12 

13 

14 

And when you look back on the statements that you took 

initially at Port Huron Hospital of Cheryl Genna and Terry 13 

Ceasor, were those two initial interviews consistent'? 14 

15 A Back to back. 15 

16 

17 

18 

THE COURT: I'm not sure I understand that 16 

17 

THE WITNESS: Almost, almost carbon copy. They 18 

19 were identical. 19 

20 BY MRS. DEEGAN: 20 

21 And the interview then, the, the statements then, the 21 

22 second two statements in reviewing Detective Jacobson I s, 22 

23 as well as your second interview of, of Mr. Ceasor, were 23 

those consistent'? 24 

Cheryl evidently took the child from him right away. He 

said we did the same thing, we, we then, he used the term 

we, touched him on the face. There was no response and we 

yelled at him and there was no response, something along 

that line. 

He was totally unconscious. They were both 

getting quite scared. There was some phone calls made. I 

don't know at this point if, if Terry made them, Terry 

Ceasor made them or if Cheryl Genna made them, but some 

405 

to comment on somebody else's interview. That's not 

appropriate. That's vouching, and that I s error. 

MRS. DEEGAN: Your Honor, I'm not vouching for 

my witness. I 1 m asking him --

MR. LORD: Well --

MRS. DEEGAN: -- whether he, he said he had 

reviewed Detective Jacobson's statement in order to go 

back and interview Mr. Ceasor. So I'm just asking him 

whether they were consistent. 

MR. LORD: Detective --

MRS. DEEGAN: It I s not vouching for anything. 

MR. LORD: -- Jacobson's statement is a synopsis 

of what evidently was taken part of a phone call and how 

he can say that that's consistent --

THE COURT: Well, the --

MR. LORD: Yeah. 

THE COURT: I'm going to overrule your 

objection. This is the investigating officer, as I 

understand it. Detective Baker at this stage is the 

officer in charge, and he's reviewing the, a statement 

that was taken by another detective. I think that this 

officer in the course of his investigation can determine 

in his mind for reasons of investigation whether or not 

they' re consistent. so, I overrule your objection. 24 

25 MR. LORD: Your Honor, she's asking the officer 25 BY MRS. DEEGAN: 
'-------------------------' 
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25 

exhibits'? 

MR. LORD: Yes, your Honor. 

THE COURT: Len, will you please bring the Jllry. 

MRS. DEEGAN: Your Honor, may I take the 

THE COURT: They 1 re all there, every one of 

them. 

MRS. DEEGAN: Thank you. 

THE COURT: It may be out of numerical order, 

but they're all there. And just so you know, Counsel, we 

are on the record. 

(At 3:18 p.m., Jury reconvened.) 

THE BAILIFF: All jurors are present, your 

Honor. 

THE COURT: Thank you. Be seated, please, 

ladies and gentlemen. 

Mrs. Deegan, you may call your next witness. 

MRS. DEEGAN: Next witness is Doctor 

Gilmer-Hill. 

(At 3:23 p.rn., People's Exhibits 9, 10 and 11 

were marked.) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

this way, please'? 

Just stand in that general area for a second. 

Look at me, if you will. Raise your right hand and be 

Do you solemnly swear to tell the truth, the 

whole truth, and nothing but the truth so help you God? 

DOCTOR GILMER-HILL: Yes. 

H O L LY G I L M E R - H I L L, M. D. 

(At 3:23 p.m., Doctor Gilmer-Hill was sworn.) 

THE COURT: Be seated right there, please. 

Are you Doctor Gilmer-Hill'? 

THE WITNESS: Yes. 

THE COURT: Doctor, I'm going to make you aware 

of that microphone. That black gadget is a microphone. 

It doesn't move. It stays right where it's at. I'm just 

making you aware of it so you keep your voice up, if you 

will. 

THE WITNESS: Okay. 

THE COURT: Good afternoon. Would you come up 25 

THE: COURT: For some reason in that chair it's 

hard to do, and I've noticed that. You may have to speak 

a little bit louder than you really think you have to in 

order for everybody to hear what you say and so we can 

428 

record your voice. 

Now, I really did not ask her to state her name, 

Mrs. Deegan, so you may now voir dire this witness. 

MRS. DEEGAN: All right. 

DIRECT EXAMINATION 

BY MRS • DEEGAN: 

Doctor, could you state your full name for the record, 

please, and spell your last name'? 

A Doctor Holly Gilmer-Hill, G-I-L-M-E-R, dash, H-I-L-L. 

And what is your position'? 

A I'm a pediatric neurosurgeon. 

All right. And where are you employed'? 

A I'm attending at Children's Hospital. I also work at 

several metropolitan hospitals, Beaumont, St. John. 

All right. You're attending, though, at Children's 

Hospital in the City of Detroit? 

A Yes. 

Al 1 right. And how long have you been working in your 

capacity as a neurosurgeon'? 

A Six years. 

10 

11 

429 

Bachelor. And then I have a medical degree from the 

University of Michigan. And I did internship in general 

surgery and neurosurgery residency at University of 

California, Davis/Sacramento, California. 

Then I did a peripheral nerve fellowship in New 

Orleans, Louisiana, Louisiana State University, and then a 

pediatric neurosurgery fellowship at Children's Hospital 

in Detroit. 

All right. And that last fellowship in pediatric neuro, 

neurosurgery, according to your curriculum vitae that 

you've completed that in 20007 

12 A Yes. 

13 

14 

All right. You' re obviously licensed in the field of 

pediatric neurosurgery, correct? 

15 A Yes. 

16 

17 

18 

19 

All right. And you have been practicing, as you said 

you're affiliated with two other hospitals other than 

Children's, you said St. John's and which is the other 

one'? 

20 A St. John Hospital and Medical Center. Also Beaumont 

21 

22 

Hospital in Royal Oak. Crittenden, Harper, Hutzel, 

Receiving and Henry Ford. 

All right. Could you tell the Jury what your educational 23 All right. And you are board certified in the field of, 

neurological studies and surgery --background is'? 24 

A My undergraduate degree is from Harvard University. Arts 25 ~A __ Ye_•_·------------------~ 
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10 

-- is that right? 

Now, with regard to certifications, do you have 

any specialized certifications? 

A Only pediatric neurosurgery and peripheral nerve. 

THE COURT: And, and what'? 

THE WITNESS: Peripheral nerve. Surgery of the 

nerves of the shoulder, the arms and legs, the body. 

BY MRS, DEEGAN: 

All right. And are you member of any professional 

societies? 

11 A Yes, the Wayne County Medical Society, the American 

10 

11 

A Yes. 

All right. And have you presented at different states or 

just within Michigan at the different hospitals? 

A Well, I 1 ve given several presentations at the National 

Neurosurgical meetings, the W.N.S., and the Congress that 

I had mentioned. 

All right. You•re, I see that you're affiliated with 

Wayne State University also; is that correct? 

A Yes, I 1 m assistant professor. 

And what is your, assistant professor, and are you 

teaching a course currently at that school? 

12 

13 

14 

15 

16 

17 

18 

Association of Neurological Surgeons, the Congress of 12 A We teach the residents. We teach and we are training two 

Neurological Surgeons, the Freud Medical Society, Michigan 13 

State Medical Society. 14 

All right. Thank you. 15 

And I see also from your curriculum vitae that 16 

you've done some publications during your career; is that 17 

residents right now. 

All right. Thank you. 

Now, during the course of being a pediatric 

neurosurgeon, in the course of your duties are you 

familiar with the syndrome of shaken baby syndrome? 

correct? 18 A Yes. 

19 A Yes. 

20 

21 

22 

And would, are the various, is it all in pediatric 

neurosurgery that you've done your publications or in 

other fields, as well? 

23 A Pediatric and peripheral nerve. Also some head injury. 

19 

20 

21 

22 

23 

24 

25 

All right. Now, I also see that you've presented on some 24 

of your publications; is that correct? 

432 

infant, usually a 9hild less than two years old. Violent 

shaking. Not just shaking a child, excuse me, not just 

shaking a child a little bit to revive them or because 

they have fainted or something like that, but really 

violently shaking the child such that the head whips back 

and forth on the body, which is the axis. 

The head is larger relative to the body in a 

child than it is in an adult, and so it causes a, a big 

lever of force, and it causes severe forces within the 

25 

All right. And how, what is that in terms of how you're 

familiar with it? 

THE COURT: What, would you say the question 

again, please? 

MRS. DEEGAN: Certainly. What, what is shaken 

baby syndrome in your experience? 

A Oh, yes. 

BY MRS. DEEGAN: 

THE WITNESS: Typically it involves shaking of 

433 

THE COURT: Has it become a what? 

MRS. DEEGAN: Accepted. 

THE COURT: Accepted. 

MRS. DEEGAN: Accepted. 

THE WITNESS: Yes. 

All right. And it is accepted by the medical community as 

a syndrome? 

10 

11 

12 

13 

head. The brain is not fixed within the skull and it can 10 A Yes, 

move. So, the brain slams back and forth inside the 11 

skull. The bridging veins between the brain and the skull 12 

All right. And there has been research, technology, 

different mechanisms to look into that type of syndrome? 

can tear, which can cause a subdural hemorrhage. They can 13 A Yes. In fact there were many publications in the 80's and 

14 get bleeding in the back of the eye, which is retinal 14 

15 hemorrhages from the force of the shaking, and usually it 15 

16 involves an aspect of impact, too. Usually the child is 16 

17 struck as well, or slammed down on a, a sofa or a soft 17 

18 surface, even against a wall or thrown up against the 18 

19 ceiling. There are a lot of variations. 19 

20 BY MRS. DEEGAN: 20 

21 It doesn't always have to be in your experience a violent 21 

22 shaking of just the body? 22 

23 A No. 23 

And is this particular syndrome, has it become an accepted 24 

90 1 s, specifically out of the University of Pennsylvania, 

trying to prove that these injuries could have happened 

accidentally. In other words, are people being accused 

unfairly. And, you know, various mechanisms were sort of 

artificially put in place, and the only mechanism that 

could result in the pattern of injuries we see was abuse, 

intentional injury. 

And you've stated two of them just a minute ago. You 

considered the subdural hematomas, as well as the retinal 

hemorrhage, is that what has become a symptom associated 

with shaken baby syndrome? 24 

25 syndrome in, in your field? 25 A Yes. 
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10 

11 

12 

13 

14 

15 

16 

17 

All right. Why? Are there any other signs that you've 

seen in your profession associated with that, that 

syndrome? 

A Well, certainly a history that's not consistent with the 

mechanism of injury. A history that changes frequently, 

you know. The person gives one story, then gives another, 

or the story keeps changing as to how the accident, the 

injuries occurred. 

We, we sometimes see bruising on the skin, you 

know, of different ages, but not always. Sometimes you 10 

don I t see any bruising. Frequently you 1 11 find fractures 11 

on chest, x-ray, or on skeletal survey of different ages 12 

and varying stages of healing, meaning that there have 13 

been repeated episodes of abuse. 14 

So, would it be fair to say that not every infant or young 15 

child, I think you said under the age of two is normally 16 

what it I s associated with this syndrome -- 17 

18 A Yes. 18 

19 

20 

21 

-- is that correct'? 

Would it be fair to say that not every infant 

would have the exact same injuries'? 

19 

20 

21 

22 A Yes. Oh, yes. 22 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

All right. And have you had the occasion then throughout 23 

your career to be able to work on infants or toddlers who 24 

you have suspected being a victim of shaken baby syndrome'? 25 

436 

this has come up. 

THE COURT: Well --

MRS. DEEGAN: And that was her answer. 

THE COURT: Your question was how often and she 

responded by saying 15 times she thinks, I think in her -

MRS. DEEGAN: This year, 

THE COURT: -- in her personal experience this 

year. But the remainder of her answer where she talks 

about what we heard, I instruct, I sustain that objection 

and instruct the Jury to, to disregard that portion of the 10 

Doctor, would you like a drink of water'? 

THE WITNESS: Yes, excuse me. 

THE COURT: I have some personal stock here, 

THE WITNESS: Okay, 

11 

12 

13 

14 

15 

THE COURT: A clean glass, never been touched by 16 

17 human hands, 17 

18 

19 

20 

18 THE WITNESS: Thank you. 

19 THE COURT: You' re welcome. 

2 0 BY MRS, DEEGAN: 

21 In dealing with the patients that you've had, the 21 

22 

23 

24 

syndrome, shaken baby syndrome associated with, is there a 22 

particularized treatment that or course of treatment that 23 

you utilize'? 24 

25 A It depends on the severity of the injury. 25 

438 

A Yes. 

And would it be fair to say that you work on them on a 

regular basis'? 

A Unfortunately, yes. 

All right. And how often are you coming across it. I 

know it I s hard to give a nwnber, but could you give us a 

range of how often you I re seeing this type of syndrome'? 

A Sure. We see my, me personally I have seen this year so 

far about 15 children. They seem to come and go. You see 

them more around the holidays, more when the families are 

more frustrated, maybe money is short, they can't, you 

know, buy presents and things like that. 

MR. LORD: Well, your Honor, this is kind of -

THE WITNESS: Would like to --

MR. LORD: -- far beyond the question that she's 

asked as far as, you know, the family's being frustrated, 

That I s obviously history that the doctor doesn't have any 

personal knowledge of, nor is there any indication. 

THE COURT: Beyond that, beyond the scope of 

that particular question. 

MR. LORD: In this, in this case --

THE COURT: The remainder of her answer is 

appropriate in, and responsive. 

MRS. DEEGAN: Well, your Honor, I'm, I 1 m asking 

her how often she's seen this and she's responded when 

437 

All right. 

A Most of the cases are non-operative, meaning that the 

children don't have to have surgery. 

All right. 

A But it, it can be anything from just observation for a few 

days and I. V. fluids until the child is able to eat again 

to having to remove half of the skull to allow the brain 

to swell because the injury is so severe. You have to 

evacuate the subdural hemorrhages sometimes. Sometimes 

ophthalmology has to remove the blood from the eyes, too. 

If it's, you know, just layers of hemorrhages. Certainly 

sometimes the fractures need to be taken care of. 

Sometimes we have to just put I.C.P. monitors, 

which is intracranial, which are intracranial pressure 

monitors in to the brain to monitor the pressure or 

ventriculostomies to drain the fluid out. 

MR. LORD: Your Honor --

THE WITNESS: To decrease the pressure. 

MR. LORD: I'm going to have to, I mean all of 

this is really nice, but none of that occurred in this 

case. None. 

MRS. DEEGAN: Your Honor, I'm giving a 

background to be able to qualify her as an expert, and 

certainly she has a wide range of expertise in this. 

THE COURT: I absolutely understand perfectly 
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what you're attempting to do, and you're permitted to do 

that. And this is not a criticism necessarily of the 

doctor, but the answer may be broader than, than the 

original question and, and so I, I just, I sustain that 

portion of the objection and you can go on to ask the next 

question. 

BY MRS, DEEGAN: 

You've had the opportunity to testify in court before, 

Doctor? 

10 A Yes. 

11 

12 

All right, And approximately how many times have you 

testified in a courtroom situation? 

13 A At least ten times this year. 

14 

15 

16 

17 

18 

THE COURT: Does that mean 12 months? 

THE WITNESS: Yes. 

THE COURT: Or this calendar year 2005? 

THE WITNESS: Two, well, for, since January. 

THE COURT: Okay. 

19 BY MRS. DEEGAN: 

20 And have you been qualified, let me rephrase that. Have 

21 you testified before in a case involving shaken baby 

22 syndrome? 

23 A Yes. 

24 

25 

All right. And have you been qualified as an expert in 

the field of pediatric neurosurgery prior to this? 

440 

MR. LORD: So that means every time you 

testified as an expert it's been in the shaken baby 

syndrome case? 

THE WITNESS: Every time except once, once was a 

gunshot wound to the head. 

MR. LORD: So all your testimony's been in 

shaken baby syndrome cases? 

THE WITNESS: Almost all, yes. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

A 

A 

A 

Yes. 

All right. Have you been qualified as an expert in shaken 

baby syndrome? 

Yes. 

All right. Approximately how many times have you been 

qualified as an expert in, in shaken baby syndrome? 

I'm not sure the exact number of times, but I'm always an 

expert on the subject when I'm testifying. 

All right, And over al 1 you don't know an exact number how 

many times you I ve testified in court overall? 

At least, at least 30 times. 

MRS. DEEGAN: All right. Your Honor, at this 

time I'd ask that you qualify her as an expert in the 

field of pediatric neurosurgery, as well as shaken baby 

syndrome, and I also have her curriculum vitae to 

introduce as an exhibit, Proposed Exhibit 9. 

THE COURT: Mr. Lord, do you wish to voir dire 

this witness? 

MR. LORD: Just briefly, 

THE COURT: You may. 

MR. LORD: Doctor, I'm not sure I understood 

your last answer. You said you' re always qualified as an 

expert on shaking baby, shaken baby syndrome when you 

testify as an expert? 

THE WITNESS: Yes. 

441 

don't have any objection. I think the witness has to 

authenticate it, but --

MRS. DEEGAN: May I approach? 

THE COURT: Yes, will you please have it 

authenticated? 

BY MRS, DEEGAN: 

Doctor Gilmer-Hill, I'm showing you what's been marked as 

Proposed Exhibit 9. Could you identify what that is for 

the record, please? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LORD: All right. I have nothing further. 

MRS. DEEGAN: And I -- 10 A This is my curriculum vitae. 

THE COURT: And she's -- 11 

MRS. DEEGAN: -- re-make my motion, your Honor. 12 

And it has your information, your personal information 

regarding professional experience, correct? 

THE COURT: Mr. Lord. 

MR. LORD: No. 

13 A Yes. 

THE COURT: You have no --

MR. LORD: I don't have any, I don't have any 

objection. 

THE COURT: All right, This witness is, is 

qualified as an expert in the area of pediatric 

neurosurgery and shaken baby syndrome. 

MRS. DEEGAN: I 1 m also moving to admit her 

14 

15 

16 

17 

18 

19 

20 

21 

curriculum vitae, your Honor, which was given to Mr. Lord. 22 

It is proposed Exhibit 9. 23 

THE COURT: Mr, Lord, 24 

MR. LORD: As long as she authenticates it I 25 

442 

MRS. DEEGAN: Your Honor, at this time I'd move 

to admit that exhibit, 

THE COURT: Have you seen it, did you say, 

Mr. Lord'? 

MR. LORD: Yes. I just was handed a copy of it 

about when the doctor arrived. 

THE COURT: And how many pages? 

MRS. DEEGAN: I think it I s seven, your Honor. 

Yes, 

THE COURT: All right. Exhibit, People Is 

Exhibit Number 9 entitled the, this witness's curriculum 

vitae consisting of seven pages is admitted. 
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MRS. DEEGAN: Thank you, your Honor. 

(At 3:37 p.rn., People's Exhibit 9 was admitted.) 

BY MRS, DEEGAN: 

Now, Doctor Gilmer-Hill, would you have been working at 

Children's Hospital back on October 3rd, 2004? 

A Yes. 

Al 1 right. And on this particular occasion then on 

October 4th another one of your attendings would have been 

able to see Brenden on October 3rd when he was transferred 

in'? 

A Yes, one of the residents actually saw him. 

Having contact with him then on October 4th, were you able 

to, could you explain what your protocol is when you are 

seeing a new patient, or what you did with Brenden that 

would be a better way to explain'? Okay. And did you have the occasion to examine a Brenden 

Michael Genna who is approximately 16 and a half months 

old? 

10 A The first time I saw him, I saw him with his parents and 

11 

A I did during his admission. I saw him on October 4th. 12 

13 

so I was able to ask his parents, you know, how they 

thought the injury had happened, and I was able to examine 

him and also, of course, look at the chart, whatever 

hospital chart we•ve accumulated up to that point. 

All right. And can you explain then how at Children's 

Hospital are, is there one physician assigned to a patient 14 

or how does it work when a patient is transferred into 

your hospital? 

15 

16 

A We, I 1 m in partnership of three attending neurosurgeons 17 

All right. And in particular then you said that in 

speaking with Brenden's parents, would that have been his 

biological parents'? 

and we all assume responsibility for the patients on the 18 A Yes. 

neurosurgery service. One neurosurgeon tends to be the 19 

primary neurosurgeon, whoever first saw the patient, but 20 

And in particular did you speak to a Cheryl Genna with 

regard to Brenden Genna'? 

we all take turns seeing the patient every day, such that 21 A I think so. It was his mother. 

one of us has seen the patient every day. 

All right. So one of you is able to have some contact 

and, and make and examine the patient on a daily basis'? 

22 All right. You, you --

23 A She identified herself as his mother. 

24 

A Yes. 25 

All right. And you were speaking with her for the purpose 

of being able to treat him appropriately based on what she 

444 445 

could tell you about his history'? 

A Yes. 

MR. LORD: -- of other people when my client's 

not present --

And in that particular case then what information did you 

receive from the mother about this incident'? BY MRS, DEEGAN: 

THE COURT: I sustain the objection. 

A She stated that she, she was told that he fell off the 

couch. 

Doctor Gilmer-Hill, when you, when you were talking to a 

male, were you able to identify whether that was his, the 

biological father of Brenden --

A 

A 

Did she articulate whether she was present or not at that 

time'? 

I think she said she wasn't. 

A Yes, he told me --

-- or another individual'? 

And in speaking with her that October 4th, do you recall 10 A -- that he was his biological father. 

anything unusual about her demeanor'? 11 

Urn, not really unusual, but she and the father were very 12 

All right. You said then that you would have done a 

physical examination of Brenden; is that correct? 

upset. Very emotional, very angry, um, both saying that 13 A Yes. 

they were -- 14 Anything that you noticed in that physical examination'? 

MR. LORD: Well, your Honor, this is all well, 15 A He was, he was alert and he was, you know, awake, and I 

but it has nothing to do with my client and it's really 16 

objectionable. I mean it's irrelevant. My client's not 17 

there, had nothing to do with him. 18 

THE COURT: Help me, Mrs. Deegan, the relevancy. 19 

MRS. DEEGAN: Well, your Honor, it certainly is 20 

relevant to the treatment of this child and it I s something 21 

that she noted as part of her, her treatment of Brenden. 22 

did not notice any external bruising or swelling of the 

scalp. 

And you would have noted that if you had, had found any 

evidence of external bruise, bruising'? 

Yes. 

All right. And nothing on his person'? In particular you 

didn't notice a mark on the back of his head'? 

MR. LORD: Well, the treatment of the child is 23 A No. 

one thing, but the attitude --

THE COURT: I sustain the objection. 

446 

24 

25 

Would you have examined his mouth in any way or, or done 

anything to check him out there'? 
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10 

11 

A um, no I don I t think so, unless he opened his mouth for 

What did you do after the physical examination? 

A I looked at the CAT, the head CT. 

All right. And what is a head CT, what does that do? 

A A CAT scan is a, a computerized scan of the head and it 

gives us a very good look at the bones and also the brain 

and whether there's any blood there. 

All right, 

THE COURT: Any what, Doctor'? 

THE WITNESS: Blood there. 

10 

11 

A We observed him in the l.C.U., and we gave him Mannitol, 

which is a medication to draw fluid out of the brain. 

All right, 

A Essentially to minimize the swelling. 

Now, you mentioned a subdural hematoma. That's what you 

noticed on the CAT scan of Brenden, correct'? 

A Yes. 

And in, I've marked something as People's Proposed Exhibit 

10 for demonstrative purposes. And I don't, I wondered if 

you could describe this prior to showing it to the Jury, 

if you could describe what you' re looking at first. 

12 BY MRS. DEEGAN: 12 A This is a diagram of the head looking from the side, and 

13 

14 

15 

And in looking at that scan then were you able to, to 

determine whether there was any injuries to his brain 

16 A Yes. He had subdural hemorrhage. He had, now this was 

13 

14 

15 

16 

it just shows the brain and then the dura, which is the 

covering outside the brain. In the potential space 

between the dura and the brain is the subdural space, and 

that's where the bleeding occurs. 

17 

18 

19 

20 

21 

22 

the head CT from the previous night. At that time he had 17 

some blood and he had some swelling of the brain with what 18 

All right. And does that diagram assist in, in describing 

where a subdural hemorrhage, a hematoma would exist'? 

we call shift, meaning that there's pressure on that side 19 A Yes. 

caused by the blood and also the swelling and it's pushed 20 MRS. DEEGAN: Your Honor, for demonstrative 

one side a little bit over to the other side. 21 purposes I'm moving to admit People's Proposed Exhibit 10. 

All right. And is that considered a serious injury'? 22 

23 A Yes. 23 

MR. LORD: I have no objection. 

THE COURT: May I see it, please'? 

MRS. DEEGAN: Certainly. 24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And what are you doing to treat that type of injury when 24 

you notice that on a person'? 

448 

(At 3:41 p.m., People's Exhibit 10 was 

received.) 

MRS, DEEGAN: Thank you. 

25 THE COURT: Exhibit 10 is admitted. 

449 

MRS. DEEGAN: Thank you. 

BY MRS. DEEGAN: 

BY MRS. DEEGAN: 

Now, you said that you would have reviewed the CAT scan 

and been able to determine that there was a subdural 

hematoma. Then, is that what you're determining the first 

time you' re seeing him or did you notice any other 

injuries at that time'? A 

A 

A 

After you take a drink. 

No, that's all right. 

Doctor Gilmer-Hill, if you wouldn't mind describing that 

again to the Jury with the photograph, please. I know 

it's not large, but just holding it up as best you can. 

Okay. 

10 

11 

A I don't recall any other injuries other than the subdural 

hematoma and the brain swelling. 

And just explain where, where, what you' re referring to as 12 

Brain swelling. Al 1 right. And you would have then 

followed up on the medications at that time, I believe you 

described which --

a subdural hema tom a'? 

Okay. So the brain is here. The cerebrum, the 

cerebellum, spinal cord. You' re looking from the side. 

13 A Yes. 

14 -- you prescribed'? 

15 A Yes. 

This is the back of the head, This is the face. And then 16 All right. What is the next contact then that you have 

with Brenden'? you have the layers of skin, the skull, then the dura 

which is the covering around the brain, and then the 

17 

18 A My partner, Doctor Sood saw him the next day, I believe. 

brain. In-between the dura and the brain is the subdural 19 MR. LORD: Your Honor, that's not responsive. 

space, and that's where the subdural hemorrhage was. 20 She was asked the next time she had contact with him. 

And unfortunately we don't have an overhead, so I'm sure 21 MRS. DEEGAN: Well, all right. 

we can pass this, if I may publish, your Honor. 22 BY MRS. DEEGAN: 

THE COURT: Yes, you may publish it. 23 Was there a doctor that had contact with him after you'? 

MRS. DEEGAN: Thank you. 24 A Yes. 

THE COURT: Exhibit Number 10. 25 And that was Doctor Sood'? 
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A 

A 

A 

A 

A 

A 

A 

If that I s what four indicates, yes, 

Well, when we' re doing medical records it I s important for 

the hospital to keep accurate medical records, isn't it? 

Yes. 

And it's important for the nurse to, say, keep accurate 

notes, is it not? 

Yes. 

And you often rely upon the charts and information 

provided to you from other medical personnel to make your 

diagnosis, correct? 

Yes. 

10 

11 

Did you see that before you went in and talked to the 

child? 

A I don't remember whether I saw that note before I talked 

to the child or not. 

Doctor, how long were you with the child on October 4th? 

A I would say about 15 minutes. 

And how long are you with the child on October 6th? 

A I think probably about ten minutes. 

so, in the entire four or five days the child was in the 

hospital you personally only observed the child for 25 

minutes? 

So there is indications in the chart that there was 12 A That's probably true. 

bruising to the forehead and there was also indication in 13 

the chart that there was some redness in the oral area, 14 

Doctor, is it safe to say you said the shaken baby 

syndrome, that that is an accepted syndrome, correct? 

correct? 15 A Yes. 

There's an indication that there was a bruise and that 

there's redness around the mouth, yes. 

16 

17 

There is disagreement in the medical field about that 

syndrome, is there not? 

Now, I'm assuming if you' re going in to look at a patient 18 A In what way? 

you review the charts, do you not? 19 

Yes. 20 

And if you would have noticed that on the chart, wouldn't 21 

Well, didn't Plunkett do a study in 2001 that indicates 

that children can receive trauma, in fact, fatal injuries 

from short falls even on carpeted surfaces? 

you have felt obligated as a doctor in treating a patient 22 A Yes. 

to make an examination to see if that's consistent with 

the child? 

Yes. 

472 

in the medical profession disagree as to how these falls 

and injuries can occur, correct'? 

23 But you' re saying that doesn't occur? 

24 A I'm saying I disagree with the study. 

25 All right. So, in that respect at least some other people 

473 

Well, if there's a wood floor or a concrete floor under 

the carpet, are you saying that's not a hard surface? 

A One person disagrees, yes, A No, that's a hard surface. 

A 

A 

A 

A 

A 

Well, what about Doctor Geddes from England'? Have you 

read any of her stuff in making yourself an expert on this 

case? 

I rely on American literature actually. 

So, if there I s literature that says other than you, what 

you believe in, do you read that or do you just ignore it? 

I have to read all the literature to know whether I agree 10 

with it or disagree with it. 11 

So, if there is an article in a, that's published by a 12 

English doctor who is a respected doctor in the field that 13 

And are you, are you aware whether or not there was a pad, 

or whether or not it was a Berber carpet or whether or not 

it was a shag carpet'? Are you aware of any of that? 

A No. 

Did you make any observation into the scene at all before 

you made your determination'? 

No. 

Doctor, have you read any literature in reference to 

vaccination and a relationship to subdural hernatomas and 

bleeds of the brain? 

might disagree with you, you're saying you just ignore it 14 A No. 

because it's not American? 

Geddes is not a well-known name. I'm not sure I would 

15 

16 

call that a respected author in the field. That's another 17 

paper from non-American literature that may disagree with 18 

my position. 19 

You' re not familiar that there is a field of study that 

shows that there is some relationship that seems to 

indicate that a lot of these injuries occur within 12 to 

15 days of people, of children having received 

vaccinations? You I re not familiar with any of that'? 

Well, there are also other American studies that indicate 20 A I 1 rn familiar with the theory that vaccinations may be 

that injuries can cause, even fatal injuries in children 21 

can cause, can be caused by short falls, correct'? 22 

Short falls onto a hard surface. 23 

Well, what was under the carpet, Doctor? 24 

I, I would have no idea. 25 

474 

related to hemorrhage, but I disagree with that. 

Okay. You' re at least acknowledging that there is a 

theory out there by other medical personnel that say 

vaccination can be related to these hemorrhages, but you 

disagree with it, correct'? 

475 
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A Yes. A Yes. 

But that theory is by other medical personnel also, true? And there were none, correct? 

A I assume so. I don't actually know. A Yes. No, there were none. 

But you do acknowledge its existence? 

say? 

THE COURT: You do acknowledge, what did you 

MR. LORD: It's existence, the fact that -

THE WITNESS: The existence of the theory. 

You didn I t have to do any type of surgery or do a shunt or 

remove part of the skull and, and to relieve the swelling 

of the brain? You didn't have to do any of that, correct? 

A No, 

BY MR. LORD: 

And if I read the notes right, the child had no seizures 

while the child was at, Brenden had no seizures while he 

Now, you talked a little bit about the subdural hematoma. 10 was at Children I s Hospital, correct? 

Did you do a skeletal x-ray? 11 A That's right. 

A We did, yes. 12 

13 

14 

As to when this subdural, subdural hematoma occurred, 

you tell us medically how long it occurred prior to you 

seeing Brenden in the hospital? 

Or a skeletal scan? 

A Yes, there was one done at hospital, yes, 

And, Doctor, that's done because often or not often, but 15 A Um, excuse me. Excuse me. The blood on the CT scan was 

maybe sometimes in these cases is that there is a violent 16 

shaking, there is a past history of some type of broken 17 

bones or abuse that is also indicative of child abuse, 18 

correct? 19 

A Yes. 

That was not present in this case, was it? 

20 

21 

fresh, so it had occurred very close to the time that he 

came into the hospital. 

Very close to the time he came into the hospital. 

Doctor, are you familiar with studies that show 

that children after short falls receiving those type of 

injuries can have periods of lucidity for up to two days? 

A No. 22 A I would disagree with up to two days, but yes, there can 

In fact you did an examination of the body to see whether 23 

or not there was any marks from someone vigorously holding 24 

be a lucid interval. 

And that lucid interval can be how long, Doctor? 

a child and shaking that child, correct? 25 A Usually several hours. 
'---------------------------' 

476 

Several hours. So the child may act normal for several, 

several hours before receiving that or before showing 

signs of the bleeding? 

477 

A Less. Much less. 

Are you sure? 

A Yes. 

A Whether falling from a height of six feet has less force 

than shaking? 

A 

A 

A 

A 

So you can't with any certainty say that when the child 

fell that that child didn I t have that subdural hematoma 

prior to falling, can you? 

No. 

In fact, what may have caused that child to fall could 

Yes. 

A Yes. 

And --

A Much less. 

What are you basing that on, Doctor? 

have been the fact that the child already had a subdural 10 A From certain things we can base that on, experimental 

hernatorna, isn't that a possibility? 

Yes. 

11 

12 

studies have been done -

Well, just name me one. 

Doctor, when you review a child's history isn't it 13 A -- which show that --

important to get that history from someone who is actually 14 Name me one. 

there when it occurred? 15 A Oh, well, the series by Duhaime. Ann-Christine Duhaime 

It's preferable to talk to someone who saw the accident or 16 from the, at the University of Pennsylvania. 

17 And --saw the injury, but most of the time that person is not 

there. 18 A Children's Hospital, Pennsylvania. 

Now, Doctor, when we're taking about the biomechanics of 19 Did you read the Plunkett study? 

the injury, you're not an expert in biomechanics, correct'? 20 A I have read the Plunkett study. 

No. 21 

Do you know the relationship between whether or not a, a 22 

Plunkett theorized it can happen and the gravitational 

force of a fall can be greater than shaking a baby'? 

fall from say five feet and smacking the floor has more or 23 A It can, but not from six feet. 

less gravitational force in it than the shaking of a 

child'? 

478 

24 

25 

Well --

From 20 feet, 30 feet. 

479 
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A 

A 

A 

A 

A 

A 

Didn't Plunkett' s study indicate that children actually 

died from falls as small as two to three feet? 

Plunkett may have asserted that. 

so, that disagrees with you, you won't say that's not true 

then, correct? 

I will say that that disagrees with the body of evidence 

that's out there. 

Now, Doctor, other than the 25 minutes that you saw this 

child, you didn't see the child anymore after that, 

correct? 10 

Not that I recall. 11 

Doctor, do you have any memory of what the father of that 12 

child looked like? 13 

Biological father, yes. 14 

And what did he look like? 

Sorry. 

What did he look like, the biological father? 

He was a young man. 

Well, that's not a very -- color hair, glasses, 

glasses, moustache, anything'? 

I don't think I want to commit to those characteristics 

considering it was over a year since I seen him. 

Well, you' re committing to the characteristics, or 

characteristics that you know and remembered what that 

person said. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
L-----------------------' 
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had a conversation with the biological mother and father. 

That's my recollection. My understanding of your question 

is you' re not asking the substance of the conversation, 

but identification of the parties. 

MR. LORD: Yes. 

THE COURT: That's, that's the thrust of your 

question, and I think that's an appropriate question. 

It's not irrelevant or beyond the scope, and I overrule 

the objection. 

BY MR. LORD: 10 

See, Doctor, I'm going to ask you to commit to whether or 11 

not you have any memory at all or description of the 12 

person that you talked to. 13 

A Yes. 

Even though you didn't know back in January 25th of 2005, 

correct'? 

MRS. DEEGAN: Your Honor, I believe in the 

direct testimony, Mr. Lord cut me off, and there wasn't 

any testimony about what the biological father said to her 

at the time. There was an objection that the Court 

sustained and she only referred to what the biological 

mother had stated in this case, 

So, there's no testimony that she's even 

represented to this Jury that she had a conversation with 

the biological father about this circumstance. So the 

questioning about whether she can identify him is 

irrelevant. 

MR. LORD: Well, your Honor, she did testify she 

had a conversation with both the biological mother and 

biological father on direct examination. And her memory 

was triggered by viewing a photograph of the child just 

shortly before coming into court today. What I objected 

to was her going to the sum and substance of it, but I do 

have a right to test her memory if she can have any 

indication at all of the description of the people that 

she talked to. 

THE COORT: Well, she did, I recall that this 

.witness did, my recollection of her testimony was that she 

481 

a scar has formed within the capsule that was surrounding 

the hemorrhage and then blood develops, have grown into 

that scar and they are friable, so they can spontaneously 

bleed not due to a trauma, but just spontaneously 

re-bleeding. 

Would that cause fresh blood to be present'? 

A Yes, but you will also see old and new blood within that 

space. 

Doctor, are you familiar with an article by Doctor Rieber 

of the American Journal of Forensic Medicine and 

Pathology, 2001, that also indicated that children can 

fall from as little as two to three feet and, and receive 

severe brain swelling'? 

A He didn't have glasses. 14 A No. 

He what'? 

A I don't believe he had glasses. 

All right. Anything else'? 

A I don't remember whether he had a moustache or not. I 

believe he was blond, or at least had light brown hair. 

Doctor, is there any evidence that a child can have a 

re-bleed. Do you know what I mean by that term'? 

A No. 

15 

16 

17 

18 

19 

20 

21 

22 

That a subdural hematorna can exist, actually heal its elf 23 

and then by some type of trauma re-bleed, re-bleed'? 24 

A No, when subdural hernatornas re-bleed, what has happened is 25 

482 

Are you familiar with any writings or work of Doctor Root, 

head injuries from short falls from the American Journal 

of Forensic Medicine and Pathology that talked about how 

short falls can equate to the same G forces as long falls 

with rotational forces'? 

No, I stay with the neuro surgical literature. 

So, Doctor, it's at least safe to say that whether or not 

you agree with them or not there are other people out 

there in both your field and other fields that would 

disagree that the only way that this can be caused is the 

way you have stated under oath today'? 

483 



PLAINTIFF-APPELLEE'S APPENDIX

41b

R
EC

EIV
ED

 by M
SC

 6/29/2020 3:02:37 PM

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No, you have quoted two papers from forensic medicine, 

which is pathology, which is not neurosurgery, and which 

are not practitioners who take care of head injured 

patients. 

force simulating accidental injury, 

And some of the criticism of those is that cats and rats 

do not simulate well in relationship to babies and 16 

month olds, correct'? 

If -- A That's true, 

A I do not believe that there are experts within my field of 

neurosurgery who believe that a two foot fall onto carpet 

will cause a severe head injury with bleeding and within 

the brain. 

And so those studies rely upon data which some people in 

the field would say is scientifically flawed'? 

A Not scientifically flawed for an experimental study, but 

relying on clinical evidence. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Doctor, you, you referred to a study in Pennsylvania. 10 

What testing was done in the Pennsylvania study, and give 11 

Well, there are different clinical evidence studies out 

there that disagree with you, though, including Plunkett. 

me the name of that study, please. 12 A You have found two. 

Um, I can give you the name of the author as I did, 

Ann-Christine Duhaime. 

Spell that for me'? 

13 

14 

15 

And, Doctor, there's no way at all you could say with any 

medical certainty that this subdural hematoma occurred 

between a certain time frame on a certain day, can you'? 

D-U-H-A-I-M-E. 16 A Yes, that's not true. The blood is acute, which means 

I 1 m sorry, you have -- 17 

D-U-H-A-I-M-E, and there are actually several studies. 18 

They were involving clinical data, as well as cats and -- 19 

that it's appearance on the CAT scan is bright. That 

means that it happened within six to 12 hours --

And you --

Cats? 20 A -- of the time that the CAT scan was performed. 

Yes, because they were experimental, you can't, you know, 21 What time was the CAT scan performed, Doctor'? 

drop people. 

Obviously. 

22 A It was performed at Port Huron Hospital. So, that would 

23 

You know, so they were cats and rats and different type of 24 

have been before the child came to Children I s Hospital, 

Six to 12 hours. So you can say if a child was brought to 

the Port Huron Hospital about four 0 1 clock that that experimental animals subjected to different levels of 

484 

injury could occur at any time within six to 12 hours, six 

to how many hours'? 

Six to 12 that same day. 

Six to 12 hours prior to him being brought to the 

hospital'? 

Within six to 12 hours. 

And that's your medical opinion'? 

Yes. 

So you can't say with any medical certainty that that was 

caused between 3: 00 and four o'clock if the child was 

brought to the hospital at five o'clock, correct'? 

I can because the child became symptomatic between 3: 00 

and four o'clock. 

Symptomatic. And we've gone over this, Doctor, but you 

said after an injury occurs a child can remain 

non-symptomatic for a period of time? 

i"es. 

25 

10 

A I 1 m saying that with -

Just --

485 

A -- injury, with this injury, with subdural hemorrhage and 

bleeding within both eyes indicating a severe injury, then 

the child becomes symptomatic right away, the child does 

not run around asymptomatic with that kind of injury -

Doctor --

A -- for several hours and then come in the hospital. 

Doctor, let me ask you this: Did you see the retinal 

hemorrhaging yourself'? 

11 A I don't remember. 

12 

13 

Retinal hemorrhaging can be of different degrees, can it 

not'? 

14 A It can be of different ages and different sizes, 

15 Did you see that retinal hemorrhaging yourself'? 

16 A I don't remember. 

17 MRS. DEEGAN: She answered, answered that 

Right'? 18 question, your Honor. 

Well, you said an injury. The lucid interval is described 19 BY MR. LORD: 

in relation to subdural hematornas, not subdural hematomas 20 So, do you have a report that I can look at about the 

retinal hemorrhaging'? with retinal hemorrhages like this. 21 

Are you saying there's no literature at all, Doctor, that 22 A Yes, on the fifth they examined --

lucid intervals can, lucid intervals can occur after a 

subdural hematoma'? You' re not really saying that, are 

you'? 

23 

24 

I'm just asking you if I can look at it. I have not seen 

25 A They do the examinations on two different days. They ~----------------------' 
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11 Q 

12 

13 

14 A 

1S Q 

16 

17 A 

18 Q 

certainly don't cause bleeding in association with retinal 

hemorrhages. 

Those two together have not been your experience with 

regard to vaccinations in, and, and allergic reactions to 

thell\7 

Yes, that's correct. 

All right, I have discussed that, that you were able to 

refer to a CAT scan on Brenden, and you were able to tell 

that it was acute, meaning that it was fresh blood? 

Yes. 10 

A 

Q 

A 

Q 

And you aren't, you• re able to, to differentiate and tell 11 A 

the Jury that there was no old blood in that CAT scan; is 12 Q 

that correct? 13 A 

Yes. 14 

So, are you in your professional opinion, do you consider 15 Q 

that this subdural hematoma was a re-bleed of some sort? 

No. 

16 

17 

Did you, in fact, get any information from the biological 18 A 

19 mother about any other falls or any other things that 19 Q 

20 could concern you about this child? 20 

21 A No. 21 A 

22 Q That would be important to tell you, wouldn't it, if you 22 Q 

23 were making a diagnosis and treating a child, correct? 23 

24 A hs. 24 

25 Q If there had been a, a normal occurrence that this child 25 
'---------------------------' 
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was falling or if there had been an incident of SOffie sort 

that had drawn her attention? 

Yes. 

Is the lady that you described, Ann-Christine Duhaime, is 

she a neurosurgeon? 

Yes. 

r 1m going to show you a publication by John Plunkett 

regarding short distance falls. At the end of that there 

is a list of references, and number three in there is that 

the individual you're referring to? 

Yes. 

That's Ms. Duhaime? 

That's Doctor Duhaime. And, in fact, this is one of her_ 

landmark studies. 

And that's referenced in Plunkett's. If you go further 

yau can take a look, but that's referenced in that 

particular note; is that correct? 

Yes. 

Thank you. 

Yes. 

Duhaime. 

And there's another reference to another study? 

In regards to lucid .intervals, when we• re 

talking about the time frame in viewing a CA'1' .scan and 

deterntlning that the incident would have taken place, if 

493 

RECROSS-EXAMINATION there I s fresh blood on, on that CAT scan it would have 

been between six and 12 hours past then that the incident 

had occurred'? BY MR. LORD: 

7 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Within six hours. So it could have been as, as recently 

as a half hour. 

All right, So the range is even more than that. It's, 

Q 

it's up to 12 hours -- A 

Up to 12 hours. 0 

-- anywhere'? 

Yes. 10 A 

And in discussing this case and learning about these other 11 o 

theories that have been provided maybe by Mr. Plunkett or 12 

Doctor Plunkett or any of the other theories, and in your 13 

review of this case study do any of the studies that 14 A 

Defense Counsel has presented, do they change your opinion 15 

at all about this case? 

No. 

16 

17 

And do you, do you still feel that the subdural heanorrbage 18 Q 

Well, it's safe to say that almost any literature that you 

reviewed that disagrees with your view you've discounted, 

correct? 

No. 

No, What literature that you reviewed that disagreed with 

your opinion have you not discounted? 

I'm sorry, that's a fairly broad question. 

Well, it needs a fair specific answer. Any study that you 

have seen that disagrees with your theory, have you 

discounted it? 

Doctor Piot has done a series on wh@ther shaving decreases 

or increasing infection rate in surgery, and I believe 

it's important to shave. I disagree with that, but it was 

a rigorous --

Doctor --

plus the retinal hemorrhaging in this case equals a 

non-accidental injury? 

19 A· -- well done study, 

Yes. 

MRS. DEEGAN: Thank you. Nothing further. 

THE COURT: Thank you, Mrs. Deegan. 

Mr. Lord. 

20 Q You know we're talking about head injuries, don't you? 

21 

22 

23 A 

24 a 

2S 

We're not, you're not playing games with me, are you? 

We're talking about head injuries on a child. 

Okay. 

c_ ________________________ _J 

On shaken baby syndrome, that's what we're talking about, 

I'm not asking you about shaving. I •m not asking you 
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11 

the usual. 

Now, did you do that, I 1 m sorry. Did you do that with 

both Brenden and Derian or just --

A Yes, and my son. 

And your son. 

So Cody would often be there when you were 

interacting with the, with the children? 

A Yes. 

Now, is it, did you discipline or have any duties with 

disciplining either Brenden or Derian? 

No, never. 

Wha~ is your belief about disci.plining child=ei:? 

10 

11 

he has chores that he has to do, 

Now, with Brenden, when Miss Genna testified, she 

testified on that particular Sunday morning when this 

thing that you I re charged with occurred that you got up, 

give him a bottle, changed his diaper. Was that unusual 

for you to take care of Brenden in that way? 

A No, that was usual. Whoever was the first one up would 

always go in and check on him, make sure if he was up or 

not, to give him his morning bottle and change his diaper 

from overnight. I mean whoever, it was usually me, but I 

mean she did, too, yes. 

And why would you do that? It ftasn't you::- son. 

13 A Urn, r•m not for it. I don't, I don't believe that, um, a 13 A No, urn, I don't know. She's, I know how it is with, with 

14 

15 

16 

17 

physical violence is going to resolve. I think that 

there I s other ways around it. 

Do you at any time use any physical violence, spanking 

with your son Cody? 

18 J.. No. 

19 What type of methods do you use for discipline'? 

20 -~ U<il., I'd be more to time out. ~, take things away from 

14 

15 

16 

17 

18 

19 

20 

raising one. It's got to be even worse raising two, um, 

especially to have one in diapers still. Um, I just, I 

just tried to help out. I mean I, I love both of her 

children like as if they were my own. 

On that particular day, can you kind of tell the Jury what 

happened that particular day that you remember starting 

with Saturday, Sunday morning'? 

him that he appreciates, phone conversations, friends 21 A Um, I had woke up to go tc the bathroom. Om, I stopped in 

22 

23 

24 

coming over, video games, um, some TV privileges. Um, the 22 

Sai:.e ::="".ing ·-.o:1ld r.apper. i::' :-.e w::;t:.ld:: '-:. keep i.::;: !..is 

responsibilities around the ho~se, cleaning his room, 

had his own room that we had him in. 

Um, I came back into bed. We laid into bed for 

awhile. Um, then Derian bad came out and said that she 

was hungry. We all decided that we wanted to have 

M::Donald's breakfast that morning. Um, Cheryl and Derian 

had ran to get breakfast and a newspaper at McDonald I s. 

We all had sausage McMuffin' s, um --

Sausage McMuffin' s. You remember what you had? 

A Yes. Sausage McMuffin's, two hash browns and a coke. 

23 

24 

10 Mine's without egg, theirs were "ith egg. Um, Brenden was 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

sleeping pre~ty much the who:e day. !~ kin:i of, I mean 11 

he's a, he's a very good sleeper. I say anywhere from ten 12 

-co 14 hours is on a normal for Brenden, but I don't know, 13 

it just, that Sunday was just k:.!.n::i o=: weird, you know. 14 

He, he wasn't himself. He wasn't, he wasn't, um, up and 15 

wanting 'Co get into everything. Ee was kind of, kind of 16 

groggy the whole, the whole clay. 17 

Like I say, wast'::., che::e · ... ·as neve:: a point in 18 

the time where he was up and out of the room until after 19 

Cheryl and Derian had already left 'Co go swimming. It was 20 

approximately I'd say anywhere from 20 minutes to a half 21 

hour after they left that he woke up. 22 

Um, I got him up out of bed. I brought him out 23 

into the living room and I set him up on the couch and he 24 

sat there. I was watching football. This is on Sunday. 25 

528 

on my way back from the bathroom to check in on him. He 

-...·as still,. be was just, you kny,.·, kind o:: jus::. s::ar~ing to 

ge-c up a li-ctle bit. I had changed his diaper. I gave 

him his bottle, kept him,. I kept him in hi.s ro::10.. 'lJlz., he 

Um, be sat there for a little while just kind of like just 

staring off. So, he hasn't really ate nothing but the 

bottle that I gave him in the morning. So, I went out to 

the fridge and I got him a half of jar of bananas. She 

had a fruit granola bar with fruit in the middle, u.rc., and 

a couple things of the little, the fruit snacks, and I 

brought that out. I fed him. Urn, I remember corning 

around with the granola bar, and as soon as he saw the 

granola bar he was like uh, uh. He was very excited. He 

knew what the granola bar was. He knew when it came to 

food what it was. Um, he very much enjoyed those. 

Um, I gave him that. Um, he ate it with no 

problem. Um, I gave him a jar of bananas, Gerber bananas, 

um, and the fruit snacks. 

After he had finished eating, um, I had ran out 

to the, well, walked out to the kitchen and put the spoon 

in the sink, and he was standing up on the couch with his 

back towards me in the kitchen looking at the TV and 

that 1 s when I had came up from the kitchen and I crawled 

on my hands and knees to the back of the couch, and that's 

when I started playing gotcha. 

Um, that pursued to where I was going back and 

forth behind the couch and he was going from cushions to 

cushions, um, when we were playing that he had got his 

foot stuck in the cushions. 
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18 
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20 

21 

22 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MRS. DEEGAN: Is there a question here, your 

Honor? This seems to be --

MR. LORD: Well, your Honor --

MRS. DEEGAN: -- a narrative. 

MR. LORD: It is a narrative. And it's what 

happened that day, and this is the day in question. 

THE COURT: All right. 

MR. LORD: I mean I can keep going if the 

Prosecutor wants what happened next, what happened next, 

what happened next, I mean. 

If there I s an objection to anything that he I s 

saj'"·ing, she :::an st.and up and oCje::"'.:.. 

10 

11 

12 

THE WITNESS: Can I have a glass of water, sir, 13 

please? 14 

THE COURT: Yes. It's, it is, it's true it is a 15 

narrative, but it is not: in a disrupt:ive sort of a way 16 

that would cause me to -- overrule the objection, but he's 17 

got to be careful about the --

MR. LORD: I understand, your Honor. 

THE COURT: If there is, you ir.now, if it's 

18 

19 

20 

THE WITNESS: Now, where did I leave off? 

BY MR. LORD: 

You were playing gotcha. You were going back and forth, I 

think be on your hands and knees behind the couch, 

Okay, um --

And he was running on the cushions? 

A All right, he was, 

That I s my memory. 

A He was running on the cushions. Um, he had got his foot 

stuck between the cushions a couple of times. 

Um, see that was the one, or that was the one 

thing I did want: to discuss that tb.e couch that he was up 

and on I had just got this couch a week, a couple weeks 

prior to this --

MRS. DEEGAN: Is that responsive -

THE WITIIBSS: -- had happened. 

MRS. DEEGAN: -- to the question, your Honor? 

He asked --

MR. LORD: It's not. 

MRS. DEEGlJl: -- what happened. 

objectionable testimony, M:-s. Deegan, that does not 

prevent you from objecting. 

21 THE COORT: It's not. Sustain it. 

Yes, yen.: may have a glass a: ·,.;a::.e=. 

THE iiITNESS: Than}:. you. 

TE:: COURT: !-'..r. Lo::d. 

got his foot caught in the cushions a couple of times, so 

I had slowed him in his, in his going back and forth so 

that. let me get him. Um, he was laughing. iie were having 

a good time. His sippy cup was down at the end of the 

couch on a table. 

All right. 

A And those pictures that they do have do show -

Just hang on a second. 

Do you have the photographs that have been 

ad.mi t ted into evidence? 

THE COURT: Okay, Harsha, do you have the 

exhibits? 

THE CLERK: No, I don't. 

BY MR. LORD: 

I'm going to show you what's been marked as People's 

22 BY MR. LORD: 

.23 Le::.'s jus::. ::.al}: abet:::: wha~ t:.e's d:::.:-:.;. We'l:!. gc ba=k a:i::i 

24 cover -cb.a"C. 

25 

10 

11 

12 

13 

531 

I'm going to let the record say People's --

A Four. 

-- E.:-:hibi t 4. Can you show the Jury the couch area and in 

relationship to the coffee table and where the sippy cup 

was loca~ed'? 

A Urn, this is the couch. 

THE COURT: Can you see, Mrs. Deegan? 

THE WITNESS: This here is the couch and this is 

the table in front of the couch. This is my other table I 

had at the end of the couch with my phone and his sippy 

cup on the table. U:l:I!, when I ...-as playin9" g::itcha with him 

he had stopped and got a drink of his sippy cup. I've 

never staLed t:hat I saw his foot --

14 BY MR. LORD: 

15 No, no, Terry you got to ask --

Proposed Exhibits 4 and 7, and do you recognize what those 16 A O}:ay, I'm sorry. 

photographs depict? 17 -- the question. 

A Yes, they are pictures of my living room with my couch and 18 A Um, when I seen him get.ting a d=:.n}: o:: r.±.s sippy .::"?.:.p, tr.at 

tables. 19 

And can you take whichever photograph you think we can 20 

best show the Jury in relationship to where the couch is 21 

and the coffee table and, and the sippy cup? 22 

A Both pictures show it very well. 

Okay. Well, which one would be easier for you to use? 

A I would say probably this one here. 

532 

23 

24 

25 

is when I went to the bathroom because I figured he's 

occupied enough that I can step off for a second and 

there I s not going to be anything done. Um, I go to the 

bathroom. Um, I'm in the middle of going to the bathroom 

and I hear a thud. I hear two hits. I come out when this 

had happened. I was in the middle of urinating. I had, I 

had, um, urinated on my hand and this is the reason why I 

533 



PLAINTIFF-APPELLEE'S APPENDIX

45b

R
EC

EIV
ED

 by M
SC

 6/29/2020 3:02:37 PM

10 

11 

12 

13 

14 

had washed off my hands. I never dried my hands. 

I got out to the living room as fast as I could 

to find out what had happened. Um, when I had come out to 

the living room I had noticed that Brenden was in between 

my couch and my table, kind of wedged a little bit and 

kind of propped up, and he was just in a position that 

there I s no way that he went down in this position on his 

It wasn 1 t like he was playing in this position. 

And, um, when I came out and saw him there, his head was, 10 

his head was flung back as far as the neck could go. And 11 

.,-hen I pid:ed up the child h-e •a.s lD:e, it was 2.il:e he "as 12 

dead and he was like 1 imp noodles. 13 

Okay. What, what did you do'? 14 

15 A I picked him up. Um, I tried talking to him. I sprayed 15 

16 

17 

18 

19 

20 

22 

23 

24 

some wat:er off my hands that were we1:. Um, I touched his 16 

head. I, um, I tried everything I could do. I was 17 

calling his name. I was on my way to the phone to call, 18 

urn, 911. Cheryl had came in the house and I told her that 19 

Brenden had fallen and he was unco:ns::::::ious. She started 20 

SII!.iling and laughing like she thought that I was kidding 21 

with her because, um, I'm a person that has a pretty good 22 

23 

l;m, and I Lold her tb.a~ :: -..--as no.: joking, -chat 24-

breathing. It almost sounds like he I s snoring. Um, I 

didn't know what was, what was wrong. I, I did not see, I 

did not see him fall. I did not, I have no recollection 

of what did happen. All I can tell you is how I found him 

and picked him up. She came in, um, she went hysterical. 

Um, I feel so bad for her. Um --

She, she said she became hysterical. What did you do 

after that'? 

A I tried calming her down. Um, tried keeping her daughter 

Derian calm, and tried to help take control of the 

situation. She was far too hysterical to drive. There 

was no way that she coi.::.ld have drove. Urr.., we loaded 

Brenden in the Jeep. We surrounded him with blankets and 

his sister had sat beside him and held his head so we 

don't have to worry about the head falling, rocking. Um, 

Cheryl was, Cheryl was, um, beside herself. I, I've never 

seen her ever to be honest with you, I don't ever want to 

see her like that again. Um, we took the baby to the Port 

Huron Hospital. We had walked in the hospital. Om, they 

took us right back into a room. Um, with.in a couple 

minutes Brenden was crying and I can't tell you how, how 

good that was to hear him cry. 

THE COUR.'!': tJ:J:t., sus~a.:..r., M=.s. Deegar .. 

THE HITUES.S: Um, because --

25 BY HP •• LORD: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

'------------------------------' 

How were you feeling at that point"? You heard Brenden 

crying, how were you feeling'? 

A Um, a little relieved. Um, because I, like I said, I, I 

had no idea what was wrong with the child. I'm, I, I 

don't know much about the medical field, I just know that 

A 

A 

Well --

-- it was --

Let me ask you this: Brenden starts crying, what happens 

now'? What, what's going on in the emergency room'? 10 

Um, du!:ing 'this he had started =!:y:.n;, un:., th-e~· had put 11 

the, the neck brace on him momentarily. We had went to 12 

x-ray.s. They had did che, t.he CAT scan and the spinal to 13 

che::k his r..eck. TJ:m, everythin; was f±.ne. He was coming, 14 

he was becoming more and more alert, starting co notice, 15 

you Y.now, Cheryl and myself. D:m, he was brought back out 16 

of the, out of the x-ray room. He .,·a.s on the table. 17 

Um, they had a boa::-d :.ha-:. t.Cey had ~~ put his 16 

arm on to keep an I. V. because he kept mo·ving his arm and 19 

they couldn't keep an I.V. in there. I mean they tried 20 

putting an I. V. on him a couple of times where they were 21 

having problems, so they had to put him on a, his arm on a 22 

board so his arm would stay straight. 

Um, I felt bad for him when that was going on 

because that's when he started crying more because you 

536 

23 

24 

25 

535 

could tell that he was in pain. 

Okay. And after --

THE COURT: The danger of, of a narrative 

testimony is because it doesn 1 t, by the time it 1 s said the 

Prosecutor doesn't have much of a chance to object. 

MR. LORD: I, I understand, your Honor, but -

THE COORT: And I'm really concerned that I 

don't want to get this too far out of control, and I worry 

about him inserting what might be objectionable. I 

realize it can be covered on direct examination. The only 

reason I've permitted it so far is to assist in the 

orderly presentation of the evidence, but Mr. Lord, I'll 

strike if I have to. 

MR. LORD: I don't have any object.ion. I, I 

don't think the last remark was objectionable, but it goes 

to his st.ate of mind and his feelings at the time this is 

occurring, and I think that's --

THE COURT: Well, but because of my ruling I've 

pretty much tied the Prosecutor. 

MR. LORD: I, I understand. 

THE COURT: And, and if I were in the 

Prosecutor's chair I may be think, well, a number of 

thoughts. So, trying to be very careful about the 

narrative presentation of this testimony. 

MR. LORD: And I'm trying also, your Honor, but 
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10 

11 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

When did you first notice that the coffee table had been 

moved? 

A I moved the coffee table when I had picked up Brenden from 

in between the table and the couch. I had slid one side 

of the table out to pull him out from between the couch 

and the table. 

A 

After the detective got done taking photographs and that, 

what happened next? 

was it any different? 

No. 

In any way at any time, not just on that particular day, 

but at any time have you ever grabbed Brenden and shaken 

Brenden or caused Brenden any physical harm at all? 

A No, I never even said no to Brenden. 

Was there anything going on at this particular time before 

this accident occurred that Brenden had made you mad or 

upset or --Um, they, the deputy had went, he had left. Detective 

Baker finished up everything he was doing as far as 

pictures and then they had left. 

10 A Never. 

Urr., I nas there with :i:;:y sor. an::i I s-::a:::"C.e::i 

filling my son in on the details of what happened, 

Do you still have custody of your son now? 

11 

12 

13 

14 

At any of the ti.mes that you played with Brenden prior to 

t'r:.is day had you ever done anything tl" .. a'.:, had he ever done 

anything to you, got you mad, upset or anything that you 

would cause him any harm? 

A Yes, sir. 15 A No, 

Did there come a point when you talked to Detective Baker 16 

again? 17 

When this was all over you haven't had a chance co see 

Brenden? 

A Yes. 18 A No, it's been, um, it's been over 14 months since I've got 

Did you tell him anything different the second time than 19 

A 

you did the first time? 

Yes, I had came, I had Ca!I!.e !.rue to that Cheryl was not 

there. I never had no problems in discussing that she 

wasr:. '-c. :.here in :=he :'.:irs~ p::a::e. 

Tne story that you told De:r:ective BaJo:er, e:zcep:. :for the 

20 

22 

part, the part that Che=yl being the:::e o= n:::,<: :being tb.e:::e, 25 

BY MRS. DEEGAN: 

My understanding from both your testimony and Miss Genna's 

testimony is that Brenden is a very active child. I think 

you called him a hand full. Would that be fair to say? 

A Yes. 

And so in, in knowing myself very little about children, 

but the fact that you spent some time with Brenden I'm 

sure he was kind of full of mischief or he was a busy 

child. Would that be, would that be the right way to 

describe him? 

to see him. 

MR. LORD: I have no furthe::; questions. 

THE COORT: Thank you. 

Mrs. Deegan, you may cross-examine. 

547 

shouldn't be doing? 

A I would not touch him. 

And I'm not asking a.bout touching, I'fil jusi: as:i-.:ing about 

A I would not correct him. 

You wouldn't correct him --

A No. 

-- if he was picking --

A It's not my place or my job to cor:::e:::::t him. It's not my 

child. 

11 A I wouldn't say mischief, just very active. 

10 

11 All right. If he's pid:ing up your asb.~ray on a co:'.:fee 

12 

13 

14 

15 

16 

And, you know, disciplining a 14 month or a 16 month at 12 

the time of this incident is different from disciplining 13 

table and playing with it and you're afraid it might 

break, you' re just going to let him play with it? 

your 12-year-old or 13-year-old at the time, correct? 14 A No, I would grab the ashtray. 

You would do different mannerisms to be able to 15 

discipline? 16 

17 A No, I would never dis, discipline somebody else's child, 17 

18 

But my question I think with regard to Cod,l', you're able 

to cell him to do some chores or do some-chlng with regard 

to a 12-year-old or 13-year-old, but you cc.n' t have a 

toddler go put the dishes away? 18 

19 

20 

21 

22 

just like I wouldn I t want somebody else disciplining my 

child. 19 A True. 

And in this case then if Brenden was doing something that 20 

you might not have wanted him to do, you'd just leave it 21 

That, that would be a different, you would have to deal 

with those two children differently, correct? 

to Cheryl to take care of? 22 A Sure. 

23 A Yes, ma 1 arn. 23 And in dealing with Brenden then when you' re alone with 

him, you're telling us that you would just take an object 

away from him, but you wouldn I t tell him no or you 

24 

25 

Even when you were babysitting him you would just not do 24 

anything if he was doing something that perhaps a toddler 25 
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10 

11 

wouldn't do any kind of time out or anything with the 

child? 

A No, ma'am. 

And you probably have to have a little bit of patience 

with a toddler also, I would imagine? 

Right. 

Okay. In, in dealing with Brenden it sounds like you'd 

need a little bit of patience just because he's busy? 

A Right, just like any child. 

and yourself and Brenden were the only two left in the 

apartment, correct? 

A Yes, ma 1 am. 

And Cody was not there still? He was still at his 

friend I s? 

A Yes, ma' am. 

And would you agree that it was approximately an hour, 

hour and a, and a half that you were with Brenden that 

day? 

Correct. And there would be a time then that if in being 10 A While Cheryl was gone, you mean? 

alone with Brenden that he may try your patience? 11 Correct. 

12 _; I ~!lin}: any child would try you::- pc:-::ience. Yeah, approxirr.ately about. t:hat:. 

13 

14 

But your testimony is that there would be nothing that you 13 

would do to stop a behavior from happening with Brenden? 14 

15 A No, if there was a problem I would tell Cheryl about it. 15 

The measurements that Detective Baker testified to 

regarding your coffee table and your couch, you' re not 

dis, you were present when those measurements were taken? 

16 

17 

So you would wait:. um:.il Cheryl returned from wherever she 16 A Yes, ma'am. 

was? Correct? And it would be fair --

18 A Yes, ma' am. 

17 

18 THE COURT: We, we didn't get that answer. 

MRS. DEEGAN: I'm sorry. 19 

20 

21 

And on the date in question there was nothing that Brenden 19 

did ~ha~ made you just frustrated ""'iL.h your patience 20 

level? 21 

THE WITNESS: Yes, ma' am. 

MRS. DEEG.?..N: Would, okay --

22 A No. 22 THE COURT: Remember, I remind you, sir, be sure 

23 

24 

25 

10 

Brer:u::i:::n for a period of ti.me, corre~? 

550 

BY MRS. DEEGAN: 

And you would agree that your coffee table probably is 18 

and three quarters inches high2 

A About that. He had taken, Detective Baker had taken 

measu=sr..ents · .. d th a tape measure. I was there, though, 

right. 

And you don't really have a reason to dispute --

A No, ma'am. 

-- how, how high your coffee table is or how high your 

couch is, correct? 

24 

you r.-ai ":. 'ti.l t.he ques:.ion is finished. --

THE iiITNESS: I 7 Ili. sorry. 

THE COUR'!': -- befo:=e you answe::-. 

551 

urinating and that I had peed on my hand when I heard the 

fall. 

Q That's what you --

A And I told him that I rinsed off my hands in the sink and 

went to pick up Brenden. 

But didn't you tell him that you went to the kitchen to 

get some water to drizzle on him? 

A No. 

To rouse him? 

10 A No, I never said that. 

11 A No. 11 And even if your second statement, accordingly you didn't 

tell Detective Baker about washing your hands the second 

time either? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

And you agree, you said you have berber carpet in that 

room. It: is a carpeted room? 

Yes, b-erber carpet with hardwood £leers 1:nderneath. 

Correct. 

Now, you obviously had a conversation with 

12 

13 

14 A 

15 

16 

Detective Ba}:er at the, the hospital and at that time you, 17 

Sure I did. Yes, I did. 

And you, you' re telling the Jury that you didn 1 t tell him 

that you moved Brenden to the kitchen area to try to 

arouse him with some water from there? 

when you went through wha"':. had hapyene:i .:.t.' s t.ru.e :.hat you 18 A Never said that at all. 

didn't tell him about hand washing after going to the 

bathroom, isn't that correct? 

19 You agree that Brenden's hair was wet that day? 

20 A Yes, it was still wet when we took him to the hospital. 

21 A Yes, I did. 21 Do you recall telling Detective Baker that you heard a 

thud sound --22 

23 

24 

So, your testimony is at the hospital you told Detective 22 

Baker that you had to wash your hands first before you 

could run out and attend to Brenden? 

23 A No. 

24 -- while you were --

25 A I told Detective Baker that I heard him fall while I was 25 A I told Detective Baker that I heard a thang thud, 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you just described since the date of this incident. 

THE WITNESS: Um, sometimes a little less. She 

has other things to do, and I also have things to do with 

my son. 

MR. LORD: Well, then --

MRS, DEEGAN: My point was --

MR. LORD: -- it's not relevant. 

BY MRS. DEEGAN: 

MRS, DEEGAN: -- he is not to see Brenden and 

there was a conversation where Miss Genna stated that she 

saw an attorney of his with her child, and I want to make 

sure that there wasn't contact, and it goes to his 

credibility. A 

A 

A 

And you I ve had the occasion to talk about this incident 

I 'rn sure being together? 

Um, really to be honest with you we do not try to discuss 

it because it just brings up hardship and it brings back 

the bad memories of everything t.hat has come of this. 10 

And you knew that Miss Genna took, had a visit with your 11 

a~~orne_y, correct? 12 

Yes, ma 'am. 13 

Did you go with her to that? 14 

No, ma•arn. 15 

And you, you've st:ated that you obviously -- 16 

MR. LORD: Your Honor, that's really 17 

objectionable. I have an absolute right to talk to 18 

witnesses, and to even suggest that that is in any way 19 

goes ~u c:redibility or bias, it's far beyond ,.,.nat is -- I 20 

MR. LORD: It doesn I t go to his credibility. 

It, it is purely an attempt and, and it's inappropriate, 

If she wanted to ask that question it should have been to 

Miss Genna. 

THE COURT: The explanation that the 

Prosecutor's offered is sufficient explanation regarding 

the test of credibility. So far as your objection that 

may have related to your right to talk with witnesses, you 

had my ear in the beginning. But when she ex.plains it 

really has to do with possibility of testing credibility, 

then the Jury can sort that out, I overrule your 

objection. 

mean, Judge, if I don't talk to witnesses that are willing 21 BY MRS. DEEG..?\.N: 

to talk to me I'm derelict in my duty, anci that's really 22 

·:-.-pp=:)_=· a::.e cross-e· er· n~::ior... .:!3 

HRS. DEEG..'.?.JI: That isn't ~-.I pci.n:: here, your 24 

have the right to talk with any possible person who may be 

a witness. So, that I s what I mean about the Jury will 

sort out c.y ruling. Go ahead, Mrs. Deegan. 

You've stated that you care about Derian and Brenden, 

THE COURT: However, I ...-ant: to be sure chas;: 'Che 

Ju:::-y understands that: the, Mr. Lord, as d_ -S ·--. L....:~an, 

not, I did not give the doctors any -

MRS. DEEGAN: And --

BY MRS. DEEGAN: 

THE COURT: Oh, but the question was if I recall 

the question was --

You've s~ated you care about Brenden and Derian? 

A Yes, ma' am. 

BY MRS. DEEGAN: 

THE COURT: Say that again. 

THE WITNESS: Yes, ma' am. 

And on that particula:r date you've even expressed you 

wanted those doctors to take good care c:=, of Bren::ien 

because of his injury and the fact he was not breathing 

very well. It would make sense you would want them to 

take good ca=e of him, correct? 

MRS. DEEGAN: Isn't it important. 

THE COURT: Isn 1 t it important to tell the truth 

to the doctor. Is that what your question was? 

MRS. DEEGAN: That was my question, 

THE COURT: Do you agree, sir, yes, 

10 THE WITNESS: Yes. 

11 THE COURT: All right. 

12 BY MRS. DEEGAN: 

13 And in this case the doctor was not informed of every 

14 detail --

A Just like anybody would want to see 'Cheir child taken care 15 A I --

of, 16 -- correct? 

Right. .And it would be important to tell those doctors 17 A -- did not really talk to this doctor. 

the truth abou-c. ...-hat happened, w::';;!dr~'t ::.:.? 

A Um, like I said, I 1 m not his father. I'm not --

18 

19 

Okay. But my question is the doctor didn't know 

everything that went on then with regard to Brenden? 

THE COURT: Sir. 20 A No, because I did not talk to the doctor. 

THE WITNESS: -- his parent, 21 

THE COURT: Sir, your answer to that would be, I 22 

suggest yes, no, I don't know, don't remember, that sort 23 

of an answer. 24 

THE WITNESS: No, I had told Cheryl, so I did 25 

560 

And the doctor didn't know that Cheryl wasn I t present 

while this was going on? 

MR. LORD: Objection. 

THE WITNESS: No, ma 1 am. 

MR. LORD: Your Honor, we don't know what the 

561 
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doctor knew and what he got from other sources, Only 

thing my client can testify to is what he told the doctor. 

THE COURT: And that was sort, and that was 

really implicit in his answer, so I sustain the objection. 

He said he did not talk with the doctor is my recollection 

of his testimony. 

BY MRS. DEEGAN: 

But it's true that you didn't tell the police that Cheryl 

was there on that first occasion'? 

day. 

A No, ma'am. 

You had never noticed Cheryl have any problems with her 

children, correct'? I mean you, you've described her as a, 

a very attentive mother. 

A Yes, ma'am. 

And --

THE COURT: What was your answer? 

THE WITNESS: Yes, ma I am. 

10 A Excuse me. 10 BY MRS. DEEGAN: 

11 It I s true that you did not tell the police, Detective 11 And she was, she took good care of her kids'? 

Baker, o,. that. fi:-s-:: occa~ion a't tt.e hospi::a2. -:.ha:: Cheryl 12 A E::-:::e2.lent care of her kids. 

13 was not present at your house'? 

14 A That I did --

13 

14 

And you didn't have any worries about how she handled the 

two children'? 

15 You didn't tell him that'? 15 A With hers nor mine, no. 

16 A No, I did not. 16 

17 

And you had no concerns about leaving her alone wit.h your 

child'? 17 

18 

19 

And it wasn't until October 11, eight days later when 

detective made contact with you at your office that you 

told him that Cheryl really wasn't there that day"? 

18 A No. 

19 And, and you didn't have any problems with her watching 

20 A Yes, ma 'am. 20 Cod:£ if you needed her to watch him for a few minutes -

21 

22 

THE COURT: What was you:: answe::? 

THE WITNESS: Yes, ma'am. 

.,, A No, ma'am. 

22 -- or whatever? 

~3 9'! M?.S. DE.E.G...~.lI: 23 'J.. Ho, ~·a=.. 

24 

~5 

A 

A 

A 

10 

11 A 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1.nd you had not called 'Che detecr.ive prior .:a Oc-=ober 11.:::11 .:..~ 

to fill him. ii:, hey, really Che.::y2. Ras n::,-t: -:.::.e::-e on -:.ha-: 25 

-- with regard to possible abuse or anything with regard 

to Cheryl? 

Not that I'm fully aware of, no. Not that I can recall. 

However, the first time that you tell the po.lice what. 

really happened was eight days after the incident --

Yes, ma 'am. 

-- isn't that correct'? 

And there had Deen no probleiil.s prior to tha~ da::::e -.. "i -ch 

5€3 

MRS. DEEGAN: I can rephrase. 

MR. LORD: It's, it's a --

THE COURT: Okay, I'll let rephrase, rephrase 

the question. 

BY MRS. D:SEG.:B..N: 

You I ve said it I s important to tell the doctor the truth'? 

A Yes, ma'am. 

It's important to tell the police the truth, correct'? 

A Yes, ma'am. So, Cheryl asks you to do one thing, and you 

immediately do what she says? 10 But you didn't tell them the truth? 

Reall:'.:{, ma'am, I felt like I had no choice. 11 A No, ma' am. But I did tell them the truth aft.e1:, yes, 

But if you had no worries about Cheryl and the way she 12 ma'am. 

handled her children and you £eel it's imporcam:. to tell 13 And that isn't until the detec"C.ive approaches you about 

the doctor the truth, why you, you lied to the police 14 it? 

though? 15 A Yes. Well, in the hospital I had no choice but. to talk t.o 

MR. LORD: Your Honor --

MRS. DEEGAN: Isn't that correct? 

MR. LORD: -- that's a, that's a con:..pound 

16 

17 

question as in relationship to he felt it was necessary to 19 

this det.ecc.ive. I could not leave the hospi1:al. 

However, if you felt you did nothing wrong, it would be 

the best move to tell him t.he truth a~ :.ha:. r.im.e, isn' ':. 

that correct? 

tell the doctor the truth and that. Those really aren't 20 A Well, if I felt that I did nothing wrong I should have 

in the same question. I mean she's indicating about the 21 

testimony of him, how he talked to Detective Baker. I 22 

don't have any objection to that, but to throw in there 23 

cause you didn't tell, he's already testified he never 

talked to the doctor. 

564 

24 

25 

been able to go get my child, too. 

MRS. DEEGAN: Your Honor, that was 

nonresponsive. 

THE COURT: I agree, it was not responsive. I 

didn I t understand the answer actually. 
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Port Huron, Michigan 

Friday, December 16, 2005 

(Court in session at 10:47 a.m.) 

THE COURT: We are on the record. 

Counsel, will you approach the bench, please? 

If you can gather around up there. 

THE BAILIFF: All the jurors are present, your 

Honor. 

THE COURT: Thank you. Be seated, please, 

ladies and gentlemen. 

Good morning, ladies and gentlemen. 

JURORS: Good morning. 

THE COURT: Excuse me for just half a second. 

(At 10: 4 8 a .m., bench conference was held.) 

THE COURT: We, we are now on the record, 

Counsel. And while we were off the record we discussed 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

13 

24 

15 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the question that I 1 m going to now answer to the Jury. 21 

The question, it says may we have the testimony of Doctor 22 

Gilmer-Hill. I, I 1 ve set this all up. I 1 ve had the 23 

reporter bring out the tape. She' 11 start the tape. It 24 

will not be on the record, but it will be shown to the 25 

650 

Playback of Doctor Holly Gilmer-Hill: 653 

None offered. 

649 

jury on the monitor that I've se.t up. 

The Court will stop the tape at the point where 

Mr. Lord has finished his re-direct and just before 

Mrs. Deegan, or at the time Mrs. Deegan rose when I ruled 

that at that point the Jury could not consider that 

request of the Prosecutor or the testimony of the witness 

Doctor Gilmer-Hill. And I 'rn, I'm announcing this on the 

record now so that I get your response. Mrs. Deegan. 

MRS. DEEGAN: I understand the Court's ruling. 

That's fine. 

THE COURT: Mr. Lord. 

MR. LORD: I don't have any objection. 

THE COURT: The alternative would be for me to 

tell the Jury that they should use their collective 

recollection. But I think under the circumstances it's 

ten minutes to 11: 00, this is about an hour and 20 

minutes. From my point of view it's more reasonable thing 

to do. All right, thank you. 

(At 10:49 a.m., bench conference concluded.) 

THE COURT: Now, ladies and gentlemen, are we on 

the record now, Marsha'? 

THE CLERK: Yes. 

THE COURT: Can you hear me okay? 

651 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Well, another reason I want to do it 

this way is because I don't want to give them a head's up. 

So, I'm going to ask Len to go in the hallway with 

Jennifer to just point out. Len, if she does, then just 

get names, please. 

You got a notebook, Len? Need a notebook? 

THE BAILIFF: No. 

THE COURT: We're still on the record. We'll 

stay on the record. Record would indicate I 'rn staying in 

the courtroom. 10 

11 

(At 2:03 p.rn., Prosecutor and Bailiff left the 12 

courtroom.) 13 

THE COURT: The record will indicate that 

Mr. Lord and his client are both in the courtroom and 

14 

15 

16 

that's the only sole other than my reporter I see in the 17 

courtroom except for me. 18 

MR. LORD: And Marsha's soul is good enough to 19 

have two souls, that's how good her soul is, so --

THE COURT: That's true. 

TRE CLERK: Is that why ... (inaudible) ... 

THE COURT: Remember we're on the record. 

Hrs. Deegan' s back in the courtroom now. 

'-------------------------' 
732 

return Monday morning at 9:30, no later than to continue 

their deliberations. 

Ready for the Jury, Mrs. Deegan'? 

MRS. DEEGAN: Yes, your Honor. 

THE COURT: Ready for the Jury, Mr. Lord? 

MR. LORD: Yes, your Honor. 

THE COURT: Please bring the Jury, Len. 

THE BAILIFF: Yes, sir. 

(At 4 :20 p.rn., Jurors present.) 

THE BAILIFF: All jurors present, your Honor. 

THE COURT: Thank you. Be seated, please, 

ladies and gentlemen. 

20 

21 

22 

23 

24 

25 

10 

11 

12 

13 

14 

Folks, we' re going to go home. We' re going to 15 

quit for the day and come back, ask you to come back 16 

Monday morning at 9:30 in the morning. No later than 9:30 17 

tomorrow morning. You know this routine. I have to tell 18 

you some of this just to remind you. 19 

Do not talk about this case with anyone or let 20 

anyone talk with you about this case. In the unlikely 21 

event that there may be something in the newspaper or some 22 

kind of publication, got to guard against that kind of 

thing. I said unlikely. I'm just making a guess, I, I 

23 

24 

don't know whether there will or there wouldn I t be. Can I t 25 

734 

(At 2:04 p.rn., Prosecutor returned to the 

courtroom.) 

MRS. DEEGAN: Len I s out there talking with them, 

I guess. Is that what you wanted, Judge? 

THE COURT: That I s all I wanted. 

MRS. DEEGAN: All right. 

THE COURT: I don't expect, I don I t want to hear 

anything. For the record I'm not going to inquire of Len. 

That's, I'm, for me, for my purposes it's finished for 

now. But I want this preserved for the future in case I 

have to do, in case I have to take something more if it 

comes to my attention. 

Anything else for now, Mrs. Deegan? 

Anything else for now, Mr. Lord? 

MR. LORD: No, your Honor. 

THE COURT: All right. We can go off the 

record, Marsha. 

(At 2:04 p.m., proceedings recessed.) 

(At 4: 19 p.m., proceedings reconvened.) 

THE COURT: We are on the record_ 

Counsel, it's 20 past 4:00. I in-cend to bring 

the Jury out, excuse them to go home for the -..·eekend, 

733 

make experiments or investigations on your own. Drive 

very safely, please. I think the roads are pretty good 

today. It's starting to snow and it's going to snow some 

more apparently, but a whole bunch according to my 

forecaster at home. But let's see, okay, that's all then. 

You' re excused I til Monday morning at 9: 30. 

Return directly to the jury room no later than that time. 

(At 4:21 p.m., Jurors recessed.) 

THE COURT: Counsel, I have many, many things on 

my docket on Monday morning, but I expect that you will be 

at the ready no later than 9: 30 Monday morning. 

MRS. DEEGAN: Yes, your Honor. 

THE COURT: All right. Marsha, we can go off 

the record. 

(At 4:21 p.m., proceedings recessed.) 
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Port Huron, Michigan 

Monday, December 19, 2005 

(Court in session at 10:06 a.rn.) 

THE COURT: We are on the record. 

Counsel, I guess I better get on the bench. We 

have been discussing this note that was received from the 

Jury this morning, which reads as follows: "May we watch 

Doctor Gilmer-Hill's testimony from 4: 00 to 4: 25." In 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

answer to that, which we've already discussed, we have the 11 

tape set up. I'll bring the Jury in. I will start the 12 

tape. It's all ready to go. It's marked at that spot and 13 

I'll turn it off at 4:25. 

Annette. 

Any objection, Mrs. Deegan? 

MS. DEEGAN: No, your Honor. 

THE COURT: Mr. Lord'? 

MR. LORD: No, your Honor. 

THE COURT: Stay right on the record please, 

THE BAILIFF: Do you want those pulled'? 

THE COURT: Yes. Right. Pull those. 

MR. LORD: Your Honor, may --

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Yes, you can move. You can go there 24 

now, if you 1 d like. 25 

738 

Playback of Testimony of Holly Gilmer-Hill: 

Verdict: 

X 

None offered. 
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767 

When you come back, Charlie, pull those across 

too, but not right now. You can bring them in. 

Good job, Annette. 

THE CLERK: Thank you. 

THE COURT: Not easy coming in the middle of 

some other person's handy work and then try to find the 

right place. 

THE CLERK: Marsha does the ... (inaudible) 

nicely she does. 

THE COURT: I 'rn going to give credit to the 

whole world. As for me, I don't take any credit, I just 

holler at people. That's my role. 

(At 10: 08 a .m., Jurors reconvened.) 

THE COURT: There are some familiar faces that I 

see here. I seen them before somewhere. 

THE BAILIFF: Jury is impaneled, your Honor. 

THE COURT: Thank you and be seated, please, 

ladies and gentlemen. Did you recognize Charlie'? 

JURORS: Yes. 

THE COURT: Ladies and gentlemen, I have this 

note that I just received this morning. It I s taking me 

awhile to get you out here because it's a, for a lot of 

reasons, but the note reads as follows. The question 

739 
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): 
/ 

10 

11 

12 

13 

14 

15 

reads as follows, which I 1 ve already discussed with the 

lawyers. "May we watch Doctor Gilrner-Hill Is testimony 

from 4:00 until 4:25?" The answer is yes, I 1 m going to 

operate, we have a new video reporter this morning, 

Annette, who's here for Marsha. So Annette's done a 

yeoman's job finding this tape and the right spot. 

so, Charlie, will you turn off the lights? I 

hope I can remember how to turn on the sound. I need some 

more light here so I can. I can't, Charlie, what, how 

does the sound, power is okay, What's this control? 

Oh, okay. There we go. 

(At 10:09 a.m., playback of Doctor Holly 

Gilmer-Hill, M. D. began.) 

10 

11 

12 

from a couch. I do not recall offhand whether I 

personally talked to the mother or father to get that 

story, correct? 

A Apparently so. 

Well, not apparently. Isn't that what it says. That's 

testimony under oath. Are you disputing it? 

A That's what I see here on this page, yes, 

So back then you didn't have a memory of who gave you the 

history. And when I first asked you, you said you didn 1 t 

review anything, but now if you want to tell us what did 

you use to review your memory, refresh your memory as to 

who gave you the history? 

13 A I'm sorry, what is the question? 

14 

15 

What did you use to refresh your memory as to who gave you 

the history? 

16 BY MR. LORD: 16 A Well, today I have seen a pict:ure of him and that brought 

17 

18 

19 

20 

21 

"You just told this Jury you remembered and you didn't 

think your testimony was any different. When you were 

asked under Preliminary Examination you were asked the 

question who gave you that history, if you can recall. 

Did you answer I don't remember? 

17 back --

18 Picture of who? 

19 A -- the scene, the child, which brought back the scene of 

20 

21 

when I was talking to him and when I saw him in his crib 

with his mother and father --

22 A Apparently, yes. 22 Okay. 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

lt..nd then further did you say I Y-J1oft from seve=al di.::"fe:::en~ 23 A -- who were crying. 

sources, the I.C.U. staff, the social work, the social 24 

worker, my own residency team that the histo=y Ras =a.!.J.ing 25 

740 

just shown that before you walked into court, correct? 

So, on January 25th of 2005 you couldn't remember, but now 

after seeing a pictu~e of the child, you m11s't. have been 

7U 

A Yes. 

There was actually no indication in the Port Huron medical 

records that he had any seizure-like symptoms or any 

seizures at all, is that true? 

A 

Q 

A 

A 

A 

A 

And that triggered your memory specifically that you now 

regard talking, or you now remember talking to the mother 

and the father? 

Yes. 

How about the seizures, did you testify under oath at 

Preliminary Examination that you had a history of 

seizures? 

Would you like me to review the Preliminary Examination? 

A I don't know. 

Well, you gave a history under oath that you said he had 

seizure-like symptoms? 

A That we were given the history that he had seizure-like 

symptoms, yes. 

We, were you directly given that history? 

10 A Yes. 

Hell, I 1 m just asking you if you can remember. If you can 11 And who gave you that history'? 

hand me that back I' 11 give it back to you in a second. 12 A My resident. 

Did you testify under oath at Preliminary Examination that 13 All right. 

there was a history of seizures? 

I don't remember. I don't remember exactly what I said 

during the Preliminary Examination. I need to see that. 

Page 31, lines 18. 

Were you asked a direct question, did he have 

seizures? Did you answer: Yes, he had seizure-like 

symptoms? 

14 A The neurosurgery resident. 

15 

16 

So your resident, you don't know where your resident got 

it from? 

17 A The resident had talked to the doctor at Port Huron. 

18 

19 

So, you' re assuming then that a doctor in Port Huron said 

that there were seizure-like symptoms? 

20 A No, I'm not assuming that. That's what I was told. 

I said that at the time we received the history that he 21 Okay. Well, if the doctor in Port Huron didn I t say there 

was any seizure-like symptoms, would you then have 

incorrect history? 

had had some seizure-like activity before he came to us. 22 

Yes. And now you I re saying that that is just because his 23 

pupils were dilated differently, correct? 

Yes. 

24 A That's not the case here. 

25 That's not the case? 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

20 

21 

22 

23 

, ___ .,,,/ 24 

25 

A No, because he did say that. Detroit'? 

How do you know, you didn't talk to him'? A Yes. 

A He told us that the pupils were -- And in that document does it not have an indication of an 

individual's body'? He told you. I want to know about what he told you. 

A Well, he didn't tell me anything. A Yes. 

A 

A 

A 

A 

A 

All right. So, you don't know whether the doctor ever 

stated there were any seizure-like symptoms. You' re 

relying upon other people as you often do in practicing 

medicine, correct'? 

And if you look closely do you see not a marker there 

which says for pointing to go the forehead of that 

individual'? 

A Yes. 

Yes. 10 And is it not, not indicative of a bruise? 

Now, in the charts at Children's Medical Hospital does it 11 A I'm not sure I can read that. 

not indicate, and in the nurse Ts notes that there's 

bruising to the forehead of the child'? 

That's written in one of the nurse I s notes, yes. 

Well, wouldn't you rely upon that just like you rely on 

other information for history'? 

12 

13 

14 

15 

16 

Well, do you have something that's readable? This is a 

copy of the report what was given to me as being the 

record of Children I s Hospital. Can you look and see if 

you have that document in your file so you can tell me 

whether or not that says bruise? 

Not if that's the only place I see it, and I don't see the 17 A I still can't read that. That's pretty small. It's 

bruise myself. 18 

Well, evidently somebody saw a bruise because they wrote 19 

it in the report, didn't they? 20 

actually fairly blurred, but it is the same page. 

Do you have any standardized numbering system which would 

indicate on that form what number four normally is? 

I saw that note, yes. 21 A No. 

Well, it's in more than one spot, isn 1 t it? 

I only saw it in one spot. 

Doctor, are you familiar with this type of document and 

22 No? 

23 A No, this is not --

24 So --

~--is_n_'t_th_a_t_a_m_e_di_·c_a_l_r_ec_o_rd_fr_o_,._c_hi_il_:L_-en_'s_llo_s_pi_t_al_in_~25 A -- the standardized numbering systen:.. And, in fact., 

A 

A 

A 

A 

A 

A 

744 

someone looking at this page would not say, oh, there's a 

bruise on the forehead. They would see a four with an 

arrow pointing to the forehead. 

Well, then someone might go to the nurse I s notes on the 

next page and it says he has some bruises on forehead, 

correct'? 

Yes, I've seen that. 

Which would be consistent if someone were to look at that 

745 

So there is indications in the chart that there was 

bruising to the forehead and there was also indication in 

the chart that there was some redness in the oral arec., 

correct? 

A There's an indication that there was a bruise and that 

there I s redness around the mouth, yes. 

Now, I'm assuming if you I re going in to look at a patient 

you review the charts, do you not? 

and think that maybe that says bruise with the page before A Yes. 

that, correct? 10 And if you would have noticed that on the chart, wouldn't 

I'm sorry, what's the question? 11 you have felt obligated as a doctor in treating a patient 

Well, that's consistent with what the diagram shows with 12 to make an examination to see if that's consistent with 

the number pointing to it that says four, right? Bruise 13 the child? 

on the forehead? 14 A Yes. 

If that's what four indicates, yes. 15 

Well, when we're doing medical records it's important for 16 

Did you see that before you went in and talked to the 

child? 

the hospital to keep accurate medical records, isn't it? 17 A I don't remember whether I saw that note before I talked 

Yes. 18 

19 

to the child or not. 

Doctor, how long were you with the child on October 4th? And it's important for the nurse to, say, keep accurate 

notes, is it not? 20 A I would say about 15 minutes. 

Yes. 21 And how long are you with the child on October 6th? 

And you often rely upon the charts and information 22 A I think probably about ten minutes. 

provided to you from other medical personnel to make your 23 

diagnosis, correct? 24 

Yes. 25 

746 

So, in the entire four or five days the child was in the 

hoSpital you personally only observed the child for 25 

minutes? 

747 
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A 

A 

A 

A 

A 

A 

A 

A 

That's probably true. 

Doctor, is it safe to say you said the shaken baby 

syndrome, that that is an accepted syndrome, correct? 

Yes. 

There is disagreement in the medical field about that 

syndrome, is there not? 

In what way? 

Well, didn't Plunkett do a study in 2001 that indicates 

that children can receive trauma, in fact, fatal injuries 

from short falls even on carpeted surfaces'? 

Yes. 

10 

11 

So, if there is an article in a, that I s published by a 

English doctor who is a respected doctor in the field that 

might disagree with you, you' re saying you just ignore it 

because it's not American? 

Geddes is not a well-known name. I'm not sure I would 

call that a respected author in the field. That's another 

paper from non-American literature that may disagree with 

my position. 

Well, there are also other American studies that indicate 

that injuries can cause, even fatal injuries in children 

can cause, can be caused by short falls, correct'? 

But you• re saying that doesn't occur'? 

I'm saying I disagree with the study, 

12 A Short falls onto a hard sur:.:"ace. 

13 Well, what was under the carpet, Doctor'? 

All right. So, in that respect at least some other people 14 A I, I would have no idea. 

in the medical profession disagree as to how these falls 15 

and injuries can occur, correct'? 16 

Well, if there's a wood floor or a concrete floor under 

the carpet, are you saying that's not a hard surface'? 

One person disagrees, yes. 17 A No, that's a hard surface. 

Well, what about Doctor Geddes from England'? Have you 18 

read any of her stuff in making yourself an expert on this 19 

case? 20 

And are you, are you aware whether or not there was a pad, 

or whether or not it was a Berber carpet or whether or not 

it was a shag carpet'? Are you aware of any of that'? 

I rely on .American literature actually. 21 A No. 

So, if there's literature that says other than you, what 22 

you believe in, do you read that or do you just iqno=e it'2 

Did you make any observation into the scene at all before 

you made your determination'? 

I have to read all the li'terature to know whether I agree 24 A No. 

with it or disagree with it. 

748 

vaccination and a relationship to subdural hematomas and 

bleeds of the brain'? 

You' re not familiar that there is a field of study that 

shows that there is some relationship that seems to 

indicate that a lot of these injuries occur within 12 to 

15 days of people, of children having received 

vaccinations'? You' re not familiar with any of that'? 

25 Doctor, have you read any literature in refe=ence to 

749 

A We did, yes. 

Or a skeletal scan? 

A Yes, there was one done at hospital, yes. 

And, Doctor, that's done because often or not often, but 

maybe sometimes in these cases is that there is a violent 

shaking, there is a past history of some type of broken 

bones or abuse that is also indicative of child abuse, 

correct'? 

A I'm familiar with the theory that vaccinations may be A Yes. 

10 related to hemorrhage, but I disagree with that. 10 That was not present in this case, was it? 

11 

12 

13 

14 

Okay. You're at least acknowledging that there is a 11 A No. 

theory out there by other medical personnel that say 12 

vaccination can be related to these hemorrhages, but you 13 

disagree with it, correct? 14 

In fact you did an examination of the body to see whether 

or not there was any marks from someone vigorously holding 

a child and shaking that child, correct'? 

15 A Yes. 15 A Yes. 

16 But that theory is by other medical personnel also, true'? 16 And there were none, correct? 

17 A I assume so. I don't actually know. 

18 

19 

20 

21 

But you do acknowledge its existence'? 

THE COURT: You do acknowledge, what did you 

say'? 

MR. LORD: It's existence, the fact that --

22 THE WITNESS: The existence of the theory. 

23 BY MR. LORD: 

17 A Yes. No, there were none. 

18 

19 

20 

You didn't have to do an:{ type of surgery or do a shunt or 

remove part of the skull and, and to relieve the swelling 

of the brain'? You didn't have to do any of that, correct? 

21 A No, 

22 

23 

24 

25 

Now, you talked a little bit about the subdural hematorna. 24 

And if I read the notes right, the child had no seizures 

while the child was at, Brenden had no seizures while he 

was at Children I s Hospital, correct'? 

~--Di_d_y_o_u_d_o_a_sk_e_le_t_al_x-_r_a_y? __________ ~25 A That's right. 
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11 
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25 

As to when this subdural, subdural hematoma occurred, can 

you tell us medically how long it occurred prior to you 

seeing Brenden in the hospital 7 

A Yes. 

A Um, excuse me. Excuse me, The blood on the CT scan was 

fresh, so it had occurred very close to the time that he 

came into the hospital. 

Doctor, when you review a child's history isn 1 t it 

important to get that history from someone who is actually 

there when it occurred'? 

A It I s preferable to talk to someone who saw the accident or 

saw the injury, but most of the time that person is not 

there. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Very close to the time he came into the hospital. 

Doctor, are you familiar with studies that show 

that children after short falls receiving those type of 

Now, Doctor, when we're taking about the biornechanics of 

the injury, you're not an expert in biornechanics, correct'? 

injuries can have periods of lucidity for up to two days'? 10 A No. 

I would disagree with up to two days, but yes, there can 11 

be a lucid interval. 12 

And that lucid interval can be how long, Doctor'? 13 

Usually several hours. 14 

Do you know the relationship between whether or not a, a 

fall from say five feet and smacking the floor has mo-=e or 

less gravitational force in it than the shaking of a 

child'? 

Several hours. So the child may act normal for several, 

several hours before receiving that or before showing 

signs of the bleeding'? 

15 A Less. Much less. 

16 Are you sure'? 

17 A Whether falling from a height of six feet has less force 

Yes. 18 

19 

than shaking'? 

Yes. So you can't with any certainty say that when the child 

fell that that child didn't have that subdural hematoma 

prior to falling, can you'? 

20 A Yes. 

21 And --

No. 22 A Much less. 

In fact, what may have caused that child to :'all could 23 What are you basing that on, Doctor'? 

have been the fact that the child already had a subdural 24 A From certain things we can base that on, experimental 

hem.atoma, isn't that a possibility? 

Well, just name me one. 

-- which show that --

752 

25 studies have been done --

753 

Doctor, do you have any memory of what the father of that 

child looked like'? 

Name me one. A Biological father, yes. 

Oh, well, the series by Duhaime. Ann-Christine Duhaime And what did he look like'? 

from the, at the Un;i.versity of Pennsylvania. 

And --

Children's Hospital, Pennsylvania. 

Did you read the Plunkett study'? 

I have read the Plunkett study. 

A Sorry. 

What did he look like, the biological father'? 

A He was a young man. 

Well, that's not a very -- color hair, glasses, no 

glasses, moustache, anything? 

Plunkett theorized it can happen and the gravitational 

force of a fall can be greate~ than shaking a baby'? 

10 A I don't think I want to commit to those characteristics 

It can, but not from six feet. 

Well --

From 20 feet, 30 feet. 

11 

12 

13 

14 

considering it was over a year since I seen him. 

Well, you're committing to the characteristics, or 

characteristics that you know and remembered what that 

person said. 

Didn't Plunkett' s study indicate that. children actually 

died from falls as small as two to three feet? 

15 A Yes. 

16 

Plunkett may have asserted that. 17 

So, that disagrees with you, you won't say that's not true 18 

then, correct'? 19 

I will say that that disagrees with the body of evidence 20 

that I s out there. 21 

Now, Doctor, other than the 25 minutes that you saw this 22 

child, you didn't see the child anymore after that, 23 

correct'? 24 

Not that I recall. 25 

754 

Even though you didn't know back in January 25th of 2005, 

correct'? 

MRS. DEEGAN: Your Honor, I believe in the 

direct testimony, Mr. Lord cut me off, and there wasn't 

any testimony about what the biological father said to her 

at the time. There was an objection that the Court 

sustained and she only referred to what the biological 

mother had stated in this case. 

So, there's no testimony that she's even 

represented to this Jury that she had a conversation with 
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the biological father about this circumstance. So the 

questioning about whether she can identify him is 

irrelevant. 

10 

not you have any memory at all or description of the 

person that you talked to. 

A He didn't have glasses. 

He what? 

A I don't believe he had glasses. 

All right. Anything else'? 

A I don't remember whether he had a moustache or not. I 

believe he was blond, or at least had light brown hair. 

Doctor, is there any evidence that a child can have a 

re-bleed. Do you know what I mean by that term? 

MR. LORD: Well, your Honor, she did testify she 

had a conversation with both the biological mother and 

biological father on direct examination. And her memory 

was triggered by viewing a photograph of the child just 

shortly before coming into court today. What I objected 

to was her going to the sum and substance of it, but I do 

have a right to test her memory if she can have any 

indication at all of the description of the people that 

she talked to. 

11 A No. 

12 

THE COURT: Well, she did, I recall that this 13 

That a subdural hematoma can exist, actually heal itself 

and then by some type of trauma re-bleed, re-bleed? 

witness did, my recollection of her testimony was that she 14 A No, when subdural hematomas re-bleed, what has happened is 

had a conversation with the biological mother and father. 15 

That's my recollection. My understanding of your question 16 

is you' re not asking the substance of the conversation, 

but identification of the parties. 

MR. LORD: Yes. 

17 

18 

19 

20 

a scar has formed within the capsule that was surrounding 

the hemorrhage and then blood develops, have grown into 

that scar and they are friable, so they can spontaneously 

bleed not due to a trauma, but just spontaneously 

re-bleeding. 

Hould that cause fresh blood to be present? THE COURT: That's, that's the thrust of your 

question, and I think that's an appropriate question. 21 A Yes, but you will also see old and new blood within that 

22 It's not irrelevant or beyond the scope, and I overrule 22 

~3 

space. 

23 the objection. Doctor, are you familiar wi'!:.h an article by Do::.t.or Rieber 

of the American Journal o:f Forensic Medicine and 

Pathology, 2001, that also indicated that cb.ild:=en can 

24 BY MR. LORD: 24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

See, Doctor, I'm going to ask you to com.mi~ to whs~he= o= ::?5 

756 

fall from as little as two to three feet and, and receive 

severe brain swelling'? 

757 

me the name of that study, please. 

A No. 

A Um, I can give you the name of the author as I did, 

Ann-Christine Duhaime. 

A 

A 

A 

Are you familiar with any writings or work of Doctor Root, 

head injuries from short falls from the American Journal 

of Forensic Medicine and Pathology that talked about how 

short falls can equate to the same G forces as long falls 

with rotational forces? 

No, I stay with the neuro surgical literature. 

Spell that for me? 

A D-U-H-A-I-M-E. 

I' rn sorry, you have --

A D-U-H-A-I-M-E, and there are actually several studies. 

They were involving clinical data, as well as cats and -

Cats? 

So, Doctor, it's at least safe to say that whether or not 10 A Yes, because they were experimental, you can't, you know, 

you agree with them or not there are other people out 

there in both your field and other fields that would 

11 

12 

drop people. 

Obviously. 

disagree that the only way that this can be caused is the 13 A You know, so they were cats and rats and different type of 

way you have stated under oath today? 14 

No, you have quoted two papers from forensic medicine. 15 

which is pathology, which is not neurosurgery, and which 16 

are not practitioners who take care of head inj ureci 17 

patients. 18 

experimental animals subjected to different levels of 

force simulating accidental injury. 

And some of the criticism of those is that cats and rats 

do not simulate well in relationship to babies and 16 

month olds, correct'? 

If -- 19 A That's true. 

I do not believe that there are experts within my field of 20 

neurosurgery who believe that a two foot fall onto carpet 21 

And so those studies rely upon data which some people in 

the field would say is scientifically flawed? 

will cause a severe head injury with bleeding and within 22 A Not scientifically flawed for an experimental study, but 

the brain. 23 

Doctor, you, you referred to a study in Pennsylvania. 24 

What testing was done in the Pennsylvania study, and give 25 

758 

relying on clinical evidence. 

Well, there are different clinical evidence studies out 

there that disagree with you, though, including Plunkett. 
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A You have found two. 

And, Doctor, there's no way at all you could say with any 

medical certainty that this subdural hematoma occurred 

between a certain time frame on a certain day, can you? 

A Yes, that's not true. The blood is acute, which means 

that it's appearance on the CAT scan is bright. That 

means that it happened within six to 12 hours --

And you --

A -- of the time that the CAT scan was performed. 

What time was the CAT scan performed, Doctor? 10 

A It was performed at Port Huron Hospital. So, that would 11 

have been before the child came to Children's Hospital. 12 

Six to 12 hours. So you can say if a child was brought to 13 

the Port Huron Hospital about four o'clock that that 14 

A I can because the child became symptomatic between 3: 00 

and four o I clock, 

Symptomatic. And we've gone over this, Doctor, but you 

said after an injury occurs a child can remain 

non-syrnptom~tic for a period of time'? 

A Yes. 

Right'? 

A Well, you said an injury. The lucid interval is described 

in relation to subdural hematomas, not subdural hematomas 

with retinal hemorrhages like this. 

Are you saying there's no literature at all, Doctor, that 

lucid intervals can, lucid intervals can occur after a 

subdural hematoma'? You' re not really saying that, 

you? 

injury could occur at any time within six to 12 hours, six 15 A I'm saying that with --

A 

A 

A 

to how many hours?: 

Six to 12 that same day. 

Six to 12 hours prior to him being brought to the 

hospital'? 

Within six to 12 hours. 

And that's your medical opinion? 

Yes. 

16 Just --

17 A -- injury, with this injury, with subdural hemorrhage and 

18 

19 

20 

21 

bleeding within both eyes indicating a severe injury, then 

the child becomes symptomatic right away, the child does 

not run around asymptomatic with that kind of injury -

Doctor --

22 A -- for several hours and then come in the hospital." 

So you can't say w::..th any medical certainty t.hat that was 23 

caused between 3: 00 and four o'clock if the child was 

brought to the hospital at: five o'::lo::.k, C:)rre:::t? 
'--------------------------' 

760 

THE COURT: Four, twenty-five. 

Ladies and gentlemen, Charlie's going to conduct 

you to the Jury room, ask you to continue your 

deliberations. 

(At 10:34 a.m., Jury recessed.) 

THE COURT: Annette, we can go off the record. 

{At 10:34 a.m., proceedings recessed.) 

(At 11:48 a.re., _pro::eed.ings reconvened.) 

THE COURT: And Mr. Lord and Mrs. Deegan, we 

will be bringing the Jury in to go to lunch. 

Can you find a place at the tables'? 

MR. LORD: I' 11 get my client. 

THE COURT: All right. Do you have a client, 

Mrs. Deegan'? 

MR. LORD: I don 1 t, your Honor. 

THE COURT: Would you like me to find a 

volunteer? 

Annette. 

MR. LORD: I think I can make it by myself. 

THE COURT: We'll stay right on the record, 

Are you ready for the Jury, Mrs. Deegan? 
'------------------------' 
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(At 10:34 a.m., playback concluded.) 
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MS. DEEGAN: Yes, your Honor. 

THE COURT: Are you ready for the jury, 

Mr. Lord? 

MR. LORD: My client's on his way, your Honor. 

THE COURT: Oh, I'm sorry, then we'll be coming 

back here at 1: 30 this afternoon. 

Stay right on the record, Annette. 

I thought I didn't have a Bailiff, but now I've 

been told I do. 

The Jury will be here as soon as Charlie can 

wipe the crumbs off his lips. That was just my attempt at 

a silly joke. 

(At 11:49 a.m., Jury reconvened.) 

THE COURT: Thanks, Kimberly. 

THE CLERK: You' re welcome. 

THE BAILIFF: Jury is impaneled, your Honor. 

THE COURT: Thank you. Be seated, please. 

Folks, we' re going to go to lunch. Return no 

later than 1:30 this afternoon. Charlie will take back 

the form of the verdict and the exhibits. Charlie, 

please. That 1 s your signal to stop deliberating. You may 

not talk about this case. You can continue to think about 

it. I can't stop you from thinking about it, but you may 
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not talk about this case with anyone or let anyone discuss 

it with you, read about this case, learn anything about 

this case e:xcept in this courtroom. 

I have to tell you these things, If you return 

before 1: 30, wi 11 there be somebody around? I, I won't 

get back here until 1:30, I know for sure. So if you 

return before 1: 30 and you agree that you want to then 

commence deliberations then, Charlie, somebody will be 

here to get that message and then, but you still don't 

deliberate until you've got the verdict form in your 10 

hands. 11 

So with that you' re excused 'til no later t.han 1: 

1:30 this afternoon. 13 

Counsel, thank you for your patience. Off the 14 

record, Annette. 

(At 11:51 a.m., proceedings recessed.} 

(At 3:40 p.m., proceedings reconvened.) 

THE COURT: We are on the record and this is 

back on the matter of People against Ceasor. 

15 

16 

17 

18 

19 

20 

21 

Counsel, I've, as you know, because we discussed 22 

it in chambers, I, the Court's received this note from :.he 23 

Jury. "'We have not come to a unanimous decision and would 24 

like further instructions."' In char:i.bers I ind.ica"ted -=.ha': 25 

764 

reach a verdict. I'm going to ask you to please return to 

the jury room and reserve, resume your deliberations in 

the hope that after further discussion you will be able to 

reach a verdict. 

As you deliberate, please keep in mind the 

guidelines that I gave you earlier. Remember it's your 

duty to consult with your fellow jurors and try to reach 

agreement if you can do so without violating your own 

judgment. 

To return a verdict you all must agree, and the 10 

verdict must represent the judgment of each of you. As 

you deliberate, you should carefully and seriously 

11 

12 

consider the views of your fellow jurors, talk things over 13 

in a spirit of fairness and frankness. Naturally there 

will be differences of an opinion. You should each not 

14 

15 

only express your opinion, but also give the facts and the 16 

reasons on which you base it. 17 

By reasoning, by reasoning the matter out, 18 

jurors can often reach agreement. When you continue your 19 

deliberations, do not hesitate to rethink your own views 20 

and change your opinion if you decide that it was wrong. 21 

However, none of you should give up your honest 22 

beliefs about the weight or effect of the evidence only 23 

because of what your fellow jurors think or only for the 24 

sake of reaching agreement. 25 

766 

I intended to read Deadlock Jury Instruction CJI 2nd 3. 12. 

Mrs. Deegan, any objection to my reading this 

instruction'? 

MR. LORD: No, your Honor. 

THE COURT: Mr. Lord, any objection to, to my 

reading this instruction'? 

MR. LORD: I have never liked that instruction, 

but if the Court wishes to read it, I'm --

THE COURT: I intend to, They have, in fact, 

this jury has said would, and would like further 

instructions. I don't think I have any choice but I'll 

read this Deadlock Jury Inst=uct.ion. 

Charlie, would you bring the Jury. 

(At 3:42 p.m., Jury reconvened.) 

THE BAILIFF: Jury's impaneled, your Honor. 

THE COURT: Thank you. Please be seated, ladies 

and gentlemen. 

Now, ladies and gentlemen, I have this note that 

I've received from the Jury, and I've already read it to 

the lawyers. It reads as follows: "We have not come to a 

unanimous decision and would like further instru::;:ions." 

So, ladies and gentlemen, you've returned from 

deliberations and indicating that you believe you cannot 

765 

So with that, please, ladies and gentlemen, will 

you return to the jury room and continue deliberations. 

If you have questions, in the usual way write me a not.e. 

(At 3:44 p.m., Jurors recessed.) 

Any objections to the way I just read the 

instruction, Mrs. Deegan'? 

MS. DEEGAN: No, your Honor. 

THE COURT: Mr. Lord. 

MR. LORD: No. 

THE COURT: Thank you. Off the record, please. 

{At 3: 45 p.m., proceedings recessed.} 

(At 4: 11 p.m., proceedings reconvened.) 

THE COURT: We are on the record. Counsel, I 

have a message the Jury's reached a verdict. I •m going to 

bring the Jury in and we' 11 inquire of the Jury. 

Mr. Charlie, please bring the jury. 

(At 4: 12 p.m., Jury reconvened.) 

THE BAILIFF: Jury is impaneled. 

THE COURT: Thank you. Be seated, please, 

ladies and gentlemen. 
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I have a message, folks, that the Jury's reached 

a verdict. I 'rn going to ask the clerk to inquire of the 

foreperson. 

Kirn, will you please inquire of this Jury, 

THE CLERK: In the case of the People of the 

State of Michigan versus .Terry Ceasor, will the foreperson 

please rise. 

Has the Jury reached a verdict? 

FOREPERSON: Yes, we have. 

THE CLERK: Is the verdict unanimous? 

FOREPERSON: Yes, it is. 

10 

11 

THE CLERK: Mould you plea~e read your verdict 12 

form, starting with Count 1? 13 

14 FOREPERSON: Where, at Count l? 

THE COURT: Count 1, Child Abuse, first degree. 15 

FOREPERSON-: Child Abuse, first degree. We, the 16 

Jury, find the Defendant, Terry Lee Ceasor, guilty as 

charged of Child Abuse, First Degree. 

17 

18 

THE COURT: Thank you, Charlie. Will you bring 19 

me that verdict form, please'? 20 

Now, folks, the Counsel, I've reviewed the 21 

written form of the verdict and compared it with the oral 22 

announcement. I find it to co1tpare exactly. 23 

Mrs. Deegan, do you ask that this Jury be 24 

polled'? 

768 

THE CLERK: Juror in seat number five, is this 

your verdict? 

25 

MS. DEEGAN: No, your Honor. 

THE COURT: Mr. Lord, do you ask that this Jury 

be polled'? 

MR. LORD: Yes. 

THE COURT: Now, folks, we're going to poll the 

Jury. What that means I 1 m going to assign numbers to the 

Jury and so you' 11 be inquired by number. 

Kirn will ask you, I think, the question is 

something like Juror in seat number one, is this your 

verdict. And if it's, and just answer that question. 

So this would be Juror Nwnber one, two, three, 

four, five, six, seven eight, nine, ten, eleven, twelve. 

Kirn, will you please poll this Jury. 

THE CLERK: Juror in seat number one, is this 

your verdict'? 

JUROR ONE: It is. 

THE CLERK: Juror in seat two, is this your 

verdict? 

JUROR TWO: Yes. 

THE CLERK: Juror in seat three, is this your 

verdict? 

JUROR THREE: Yes. 

THE CLERK: Juror in seat four, is this your 

verdict? 

JUROR FOOR: Yes. 
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JUROR TWELVE: Yes. 

JUROR FIVE: Yes. (At 4:14 p.m., Jury polling concluded.) 

verdict'? 

verdict"? 

verdict'? 

THE CLERK: Juror in seat six, is this your 

JUROR SIX: Yes. 

THE CLERK: Juror in seat seven, is this your 

JUROR SEVEN: Yes. 

THE CLERK: Juror in seat eight, is this your 

JUROR EIGHT: Yes. 

10 

11 

12 

THE CLERK: Juror in seat number nine, is this 13 

your verdict? 

JUROR NINE: Yes, it is. 

THE COURT: Oh, nine is there. 

JUROR NlllE: Yes. 

THE CLERK: Jure= in seat number ten, is this 

your verdict'? 

JUROR TEN: It is. 

14 

15 

16 

17 

18 

19 

20 

THE CLERK: Juror in seat eleven, is this your 21 

verdict? 

JUROR ELEVEN: Yes. 

22 

23 

THE CLERK: Juror in seat twelve, is this your 24 

verdict? 25 

770 

THE COURT: Thank you very much, ladies and 

gentlemen. 

Now, in a second I'm going to tell you that you 

are excused with my sincere thank you. On my behalf, but 

also the attorneys and everybody involved in this case. 

Ordinarily I would require that you call your eight 

hundred number after 4:30 tonight, but I'm ordering you to 

not do that. But Kim are they suppose to call next 

Tuesday'? 

THE CLERK: Next Tuesday after 4:30. 

THE COURT: I can't get you out of that one. 

You still have to call after 4:30 next Tuesday. So with 

that you are excused. If you want to hear about Justin 

I'll talk to you in the jury room. So if you want to hang 

around that's fine. If you're not, you're excused and 

free to leave. 

(At. 4: 14 p.rn., Jurors dismissed.) 

THE COURT: counsel, the sentencing date is 

January 17th at 2:00 p.m. Bond will be continued until 

771 
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'n 
) 

that time, and then that completes this matter. We can go 

off the record, Annette. 

(At 4: 15 p.m., proceedings concluded.) 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Um, there hasn't been nothing but, um, hurt and 

sorrow out of this. Um, it, it kills me to be faced with 

a charge of this, of something that I would never even 

think of committing, let alone committing. Um, I don't 

know really what to say. Um, my life, you know, is in 

your hands. Um, I just feel pity that, that I can be 

convicted of this charge. 

THE COURT: Well, I believe the information 

that, as now we've discussed including when particularly 

referring to we're striking the information, the reference 

to the polygraph. But I believe other than that the 

information that's been furnished to me is complete and 

accurate. 

I had the benefit of the testimony that I heard, 

the same testimony that the Jury heard. The Court, I, I 

can't find any reason in the law that would suggest the 

Court would have a, a right in the law to depart from the 

guidelines, which are 24 to 40. To do so would, I, I 

believe would be to ignore the Jury's verdict, and this 

was a Jury verdict in this case. 

It's the sentence of this Court, therefore, that 

this Defendant is ordered to serve a term in prison of a 

minimum term of 24 months to a maximum term of 15 years, 

with credit for one day previously served. 

TAPE NO. 06-007 

The Court has no objection to this Defendant's 
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CROSS-EXAMINATION 

BY MRS. GEORGIA:  

Q Good morning, Mr. Ceasor.

A Good morning.

Q I have quite a few questions for you.

You said that your mother paid all of your

attorney fees in this case?

A Yes.

Q So when you were initially arraigned on these charges you

didn't have any money to pay anybody; --

A No.

Q -- is that what your testimony is?

A Yes.

Q Why didn't you apply for a court-appointed attorney?

A 'cause my mom got me a lawyer.

Q Did you talk to your mom about the expense of that and how

long this case may take?

A No.

Q What was your understanding of the arrangement with

Mr. Black?  Was he going to represent you from the

beginning of the case all the way through to the end?

A No.

Q Explain to me what your understanding was?

A Um, Dave Black was at court when I went -- when the --

PLAINTIFF-APPELLEE'S APPENDIX

64b

R
EC

EIV
ED

 by M
SC

 6/29/2020 3:02:37 PM



    23

when this first started and he wasn't going to let me go

into court without counsel is -- that's what that was.

Q So, what was your agreement with him?

A I had no agreement with Dave Black.

Q So you had no agreement, but your mom paid $1,000.00?

A My mom paid that with them.

Q So what did she pay it for?

She just handed Dave Black --

A No no no.  She retained David Black, but I fired David

Black.

Q Okay.  Why did you fire David Black?

A Because we hired Ken Lord.

Q Why did you hire Ken Lord?

A I didn't feel that Dave Black had my best interests.

Q Okay.  And is that how you now feel about Mr. Lord?

A No.

Q So, how much did you -- you said you out of pocket paid --

A Nothing.

Q -- Mr. Lord nothing?  All right.

And your mom paid him how much?

A 2500.

Q Are you aware of your mom paying David Black any

additional money beyond $1,000.00?

A No.

Q Does your mother own a home?
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A Yes.

Q Did she ever take out any kind of lean against her home to

pay Mr. Black?

A No.

Q When you fired Mr. Black, did you ask for any of your

money back?

A I didn't fire Mr. Black.

Q You just told me you did.

A Ken Lord fired Mr. Black.

Q Ken Lord can't fire Mr. Black.

A He fired Mr. Black.  

Q Okay.  Did you at some point when your relationship with

Mr. Black ended did you ask him for money back?

A No.

Q So you had $1,000.00 that had been paid to Mr. Black, he's

no longer representing you; you just let him keep the

money?

A I never talked really with Dave Black.

Q Isn't it true that you went through a Preliminary

Examination in District Court with Mr. Black --

A Yes. 

Q -- representing you?

A Uh-hum.

Q But you never really talked to him?

A We never really had no meetings.  Like I said he was in
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the court, he was in the court the day my preliminary went

down.  He sat in with the preliminary.  I had no

discussions with Dave Black before my preliminary.

Q And yet your mother paid him $1,000.00 and no one ever

asked --

A He said he wouldn't go in court without being retained.

Q Okay.

A So he asked for $1,000.00 to be retained.

Q Never met with you before?

A Nope.

Q Just went into court and handled the hearing?

A Um-hum.

Q And then did nothing else as far as your case goes?

A I'm not really totally sure what he did as far as my case

because I talked with Ken Lord.

Q But you never got any money back from him?

A No.

Q Okay.

A Well, that would be an answer from my mom.  I -- it was

my -- it was not my money.  So I'm not -- 

Q Did you bring your mom --

THE COURT REPORTER:  Okay, wait.

MRS. GEORGIA:  I'm sorry.

THE COURT REPORTER:  One at a time.

THE WITNESS:  I never got no money back.  It was
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never my money to get.  I don't know if my mom pursued

David Black to try to get her money back.  I don't know.

BY MRS. GEORGIA:  

Q Is your mom here with you today?

A Yes.  Yep.

Q You indicated that you were working I think you said from

2001 through 2005?

A No.

Q When did you work at Alan's Auto Body?

A Um, 2002.  Around July, around July in 2002 is when I

started.

Q 'Til when?

A 'Til I left for prison.

Q Which would have been sometime in '05?

A January '06.

Q Were you working in 2004?

A Yes.

Q Were you working in 2003?

A Yes.

Q Why does your tax statement reflect zero dollars in

income?

A That's not me.  That's what, that's what -- that's the

employer's income.  That's not me reporting.  That's

Social Security.  That's my employer's records that go in.

I have no idea why there's no 2004.
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Q So you made money in 2004?

A Yeah.

Q So the exhibit that was admitted by your attorneys doesn't

reflect all of your income?

A That is reflected all of my income.  That's, that's an

employer.  That's not me.  That's not -- I'm not making

that record.  That's coming from my -- what my employer

sends into the -- to the Social Security.

Q So how much did you make in 2004 if that document says

zero?

A I have no idea what I made in 2004.

Q And 2004 is when this case started, correct?

A At the end 2004.  No, the case started in 2005.

Q Okay.  So your testimony is that you made zero dollars in

2004 or you made money?

A I had -- I made money in 2004.  I don't know what income

was.  I can't get a copy of my, my transcripts from my

taxes.

Q So you don't have any bank records from 2004?

A No.

Q And you didn't bring any bank records from 2005 to admit?

A I have, I have my earnings income.  That's all I have for

records for 2005.  You got to remember --

Q That document --

A -- it's 12 years ago, yeah.
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Q Oh, I'm aware of how far in the past it was.

You said you received $60.00 in child support or

some type of payment from the mother of your child?

A No.  I said I received $40.00 for the first year a week

and $50.00 after the first year per week and she would pay

me every other week and I would get the child support when

she would come pick up her son for her visitations.

Q So how much a month?

A For the first year?  Um, well let's see.  It would be 160

a month in 12 months and then the other one would be if it

was $50.00 a week or it would be $200.00 a month for 12

months.

Q What year did those payments start?

A Um, 2001 is when I got -- is when I had custody.

Q And when did those payments stop?

A In 2006 when I was incarcerated.

Q Do you remember meeting with a Probation Officer after you

were convicted?

A Who?  A Probation Officer after, after I was back or --

Q Between the time when you were convicted and sentenced do

you remember meeting with a Probation Officer downstairs

on the first floor?

A Vaguely.

Q Okay.  You would have provided some information that's

part of a Pre-Sentence Investigation?
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A I guess so.

Q Do you have any reason to dispute that you told the

Probation Department that you made $275.00 a week?

A No.

Q And that you received $60.00 a week in child support from

your son's mother?

A I never reported $60.00 a week in child support.  That,

that's false.

Q I'm going to hand you what's been marked as People's

Proposed Exhibit 1.

I'm going to have you take a look at the second

page from the back of that.  You see where it's reflected

Income:  Employment (Salary) 275 weekly?

A Uh-hum.

Q And $60.00 weekly child support from son's mother?

A Uh-hum.  I don't know where they got 60 because I never

got $60.00 so.

Q It's your testimony you only got 40?

A I got 40 for the first year in 2001 and then after 2002 it

went to 50.

Q Okay.

A It never increased from 50.  And the estimated value of my

car is wrong, too.  I have never stated that that vehicle

was worth $3500.00.  It was a totaled vehicle.

Q How about your rent of 750 monthly was that accurate?
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Because you testified it was only 650 today?

A I had, I had two different places between '04 when I moved

in -- I moved into the residence where this incident

happened in '04 in August.

Q Okay.  What was your rent then?

A Six fifty.

Q And then did it change?

A Yes, when I moved, when I -- I moved in August of '05.

When my year was up at that house then I moved to another

residence and that rent, that rent went up.

MRS. GEORGIA:  Your Honor, I'd move for

admission of People's Proposed Exhibit 1.  I was

questioning whether or not I even needed to have this

exhibit because it is the PSI which is a part of the court

record, but I just wanted the Court to have -- at least

have a copy in front of it.  I don't know if there's any

objections to that.

MR. MORAN:  Your Honor, should I answer that?

THE COURT:  Okay.

MR. MORAN:  We have, we have no, we have no

objection.  It is already part of the record.  For the

record we don't have a copy.  We weren't the appellate

attorney back in '06 so we don't have a copy of that.

MRS. GEORGIA:  May I approach, your Honor?

MR. MORAN:  We will need a copy.
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THE COURT:  Sure.  I'm going -- I'll admit it

just so I can have a full picture of everything that was

taking place back then.

(People's Exhibit 1 admitted at 10:02 a.m.) 

THE COURT:  At some point in time, Mrs. Georgia,

if you could provide Mr. Moran with a copy.

MRS. GEORGIA:  Sure.

THE COURT:  That would be helpful.  Thank you.

MRS. GEORGIA:  Sure.

BY MRS. GEORGIA:  

Q Mr. Ceasor, I'm going to hand you what's been marked as

People's Proposed Exhibit 2.  It's been a few years since

you've looked at this, but if you could look at the second

page.  Is that your handwriting?

A Uh-hum.

Q Did you fill out that form?

A Yep.

Q What did you value your vehicle at?

A Thirty-five hundred.

Q And isn't that what you just said was way overvalued on

the document --

A Uh-hum.

Q -- that you didn't support?
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A Because this is what was already on my PSI Report.

Q So you do remember saying that to the Probation

Department?

A I did not give them the information for this on my PSI.  I

put this down because this is what was on my PSI Report is

why that total is down there.

Q And you signed it?

A Yep.

Q As being a sworn statement?

A Uh-hum.

Q When you were --

A It's the same, it's the same statement that you guys

already had in my PSI.

MRS. GEORGIA:  Your Honor, I'd move to admit

People's Proposed 2.  If I may approach?

MR. MORAN:  Your Honor, is that already part of

the court file?

MRS. GEORGIA:  It's the -- for the record it's

the Notice of Right to Appellate Review and Request for

Appointment of Attorney so.

MR. MORAN:  So it is part of the court file.

MRS. GEORGIA:  It is part of the court file.  I

just again wanted the Court to just have it rather than

digging through.

THE COURT:  I, I appreciate not having to go
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CROSS-EXAMINATION 

BY MRS. GEORGIA:  

Q Mrs. Hastings, would it be correct for me to say that you

handled the hiring of your son's attorneys for him?

A Yes.

Q Okay.  So, you were the one that would have negotiated as

far as fees and what that, that would cover?

A No, I didn't negotiate that.  Ken Lord told me and Dave

Black told me how much they wanted and I wrote the check.

Q So when you wrote the check to Mr. Black for $1,000.00

what was your understanding that Mr. Black was going to do

for that thousand dollars?

A Represent my son.

Q For the whole case or just for the next hour at the

hearing?

A I don't know.

Q So you didn't ask?

A I guess I don't know.

Q Okay.  You just wrote him a check not knowing what the

scope of his representation would be?

A Correct.

Q At some point in time Mr. Black was no longer going to

represent your son; is that correct?

A Yes.
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Q Did Mr. Black give you any of the money back?

A No.

Q Did you ask for any of it back?

A No.

Q Did you ask him what he did with the money?

A No.

Q Did you ever get a bill stating what services he rendered

to your son's case and how much those would have cost?

A I don't think so.

Q What about with Mr. Lord do you have a discussion with him

about what that retainer would cover?

A No.

Q You just wrote a check for two and a half times as much

and asked no questions?

A Right.

Q At what point in time -- I guess I should ask you first.

Did you become aware at some point in time there was more

money that might be needed for an expert?

A Just what my son told me.

Q What did he tell you?

A He told me that it would cost $10,000.00 for an expert.

Q And did he ask you for that money?

A No.

Q Did he ask you for any additional money throughout the

time that he was represented by Mr. Lord?
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A No.

Q Did you ever suggest to your son that maybe he should get

a court-appointed attorney if he couldn't afford

representation?

A No.

Q Was -- I'm going to say 3500 because that's the total that

you claim that you've spent.  Was that all you had to give

to your son at that point in time?

A At the time, yes.

Q All right.  Do you own your home?

A Outright?

Q No, I mean do you own it?  You have a -- I'm assuming you

like most people own your home and have a mortgage.  Is

that how it works for you?

A Yes.

Q Okay.  Did you ever have any conversations with, with

Mr. Black about additional payment?  I mean you said just

the initial fee was $1,000.00 and that leads me to believe

there was a conversation about more?

A No.

Q So why did you say just the initial fee?

A Of course it would be more I'm sure.  It would never be

$1,000.00, you know, to retain a lawyer.

Q All right.

A That would be common sense that you'd just know that.
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Q Well how, how much did you think it was going to cost if

it was --

A I have no --

Q -- more than $1,000.00?

A -- idea.  Very naive to the whole court situation.

Q So you paid a thousand knowing based on what you've said

is common sense that it would cost much more?

A Yes.

Q All right.  But you didn't have that?

A No.

Q And you didn't advise your son of that situation at the

time the case started?

A I don't remember.

Q Okay.  Nothing further.

MS. HOWE:  Nothing further.  Thank you.

THE COURT:  All right.  Thank you.  You are

excused.

(Witness excused at 10:20 a.m.) 

THE WITNESS:  Should I give it to someone or --

THE COURT:  You can give it to me.

THE WITNESS:  I'm done?

THE COURT:  You're, you're done.

MR. MORAN:  Your Honor, you have the copies of
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and we ended up scraping it out for $100.00.

Q And when was the car sold?

A After Terry went in, in -- after Terry went to prison.

After he was sentenced it sat there.  We could never find

parts for it so we scrapped it out for $100.00.  

Q And did Mr. Lord ever discuss in your presence any other

options for obtaining expert testimony?

A Um, no.  No.

Q And did Mr. Ceasor ever indicate that he didn't need an

expert witness to testify?

A No.

Q And what did Mr. Lord say about the importance of having

an expert witness?

A I believe it was the third meeting we had with Mr. Lord he

stated:  Terry, I'm really not concerned about the other

25.  Because when we went in there we had a 2500 check

from his mother and said:  I'm really not concerned about

the $2,500.00 that you owe me.  I'm more concerned about

you getting this expert and coming up with the money for

that.

Q Thank you, Mr. Hastings.  No further questions.

MR. MORAN:  Your Honor, if I may have a moment

with --

BY MS. ENGMANN:  

Q Going back to the car that was scrapped.  What kind of car
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Q Did you pay him with tax withholding above the table?

A Um, actually at that time Terry was just learning the

trade to see if he could, you know, if this was something

he wanted to do.  So we were just paying Terry cash at

that time.

Q Okay.  So he was making 300 a week in cash?

A $350.00.

Q $350.00 a week in cash?

A Yes.

Q During both of those years?

A Yes.  I'm, I'm certain of 2005.  When you're saying both

of those years, you're entering 2004?

Q 2004, too.  Yep.

A Okay.  I'm --

Q Not sure about that year?

A -- talking about 2005.

Q Okay.  So in 2004 you do know he was working for you at

that time.  Just whether --

A Yes, I -- yes.

Q You just don't know how much?

A Right.

Q Okay.  So you wouldn't have any reason to know why his

reported income would be zero to the government in 2004?

A Well, at that point he was probably -- he could have been

onboard with me and, and I, I don't know about 2004.
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I prefer not to.

Q Okay.  But you agree that an expert was needed for the

defense in this case?

A Absolutely.

Q All right.  Now, how much were you paid if you recall?

A I was originally paid 20 -- I, I don't -- honestly didn't

remember until I saw the check.  So my, my memory is that,

um, my normal, um, attorney fee agreement, which again my

file's been destroyed, shredded, I would take a certain

amount down and they'd agree to make monthly payments

because most of my clients were working class people like

myself and my father, didn't have the money to pay me,

wanted to have a good legal representation so I work out a

payment schedule with them.

Q Okay.  And do you recall whether you got any additional

money on top of the $2,500.00 that Ms. Hastings paid you

up-front?

A I don't recall getting any additional money.  I do recall

the conversation.  I don't remember the gentleman being at

that conversation, he could have been, where I told Terry

don't worry about my payments.  I'm more concerned about

getting the expert.  This had been very -- because he

should have been making monthly payments very on in the

case that we need to raise money to get an expert and so I

didn't take anymore payments.
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Q So you don't remember whether Mr. Hastings was there.  You

indicated --

A I, --

Q -- Mr. Hastings --

A -- I don't remember whether or not Mr. Hastings was there.

I'm sorry.

Q But --

A He looks familiar, but he has a friendly face so he just

might look familiar.

Q But you don't dispute the accuracy of what he said about

how what you, you would have said that the expert's more

important than your fee?

A As far as that, no, I, I don't dispute that.  I made that

clear to Terry Ceasor right from the outset.

Q Okay.  Now you did consult with an expert Doctor Bandak;

is that right?

A I did not remember his name until you called me and, yes,

I did.  On multiple occasions.

Q And we've heard the number $1,500.00.  Was that Mr.

Bandak's or Doctor Bandak's fee?  Initial consulting fee?

A I don't remember it being $1,500.00.  I remember it being

approximately $750.00 to do the initial review and report.

And then we had discussed and explained Mr. Ceasor's

situation and Mr. Bandak or Doctor Bandak had indicated

that he would work with me on the fee.
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Q Okay.  But it was going to be more?

A Absolutely.

Q And did you ever end up paying Doctor Bandak more?

A No.

Q Did you ever end up paying him the initial consulting fee?

A I probably would have because if I don't pay the experts

that I hire then -- so probably would have come out of my

pocket, yes.

Q So that money came out of your pocket and not Mr. Ceasor's

pocket?

A Well indirectly.  I mean, I got the $2,500.00 as an

initial retainer.  That money would have come out of that

$2,500.00 which means we're doing the exam, the motions,

the trials, --

Q Okay.

A -- witness prep.  I probably made about $1,400.

Q Okay.

A About $10.00 an hour.

Q Ultimately you didn't hire Doctor Bandak; is that fair?

A No, I did not.

Q And the, the -- you didn't hire any expert for trial?

A No, I did not.

Q And you did not go to the court and ask for funds to hire

Doctor Bandak or another expert?

A No, I did not.
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Q Did you see if you could find any expert who would testify

pro bono?

A I -- at the time my, my memory serves me that in order to

find an expert I, I did two things.  I went to SADO.

State Appellate Defender's Office.  They have an expert

witness bank.  I contacted them.  I got any names of the

experts that they would be aware of because they're

state-wide.  And then I went online, Googled it and got

the expert and -- 

Q And that was doctor -- I'm sorry.  And that was Doctor

Bandak the expert?

A Doctor Bandak, yes.

Q All right.  And did you ever speak to either in person or

over the phone with any other expert other than Doctor

Bandak?

A No.

Q Okay.  And then the case came to a jury trial and during

jury selection you spoke to the jurors?

A Yes, I did.

Q And I, I've read you some -- over the phone some of the

excerpts of what you said to the jurors?

A Yes.  Yes.

Q About how Mr. Ceasor could not afford an expert?

A I said those things to the jury, yes.

Q Repeatedly; is that fair?
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A As much as I could get away with, yes.

Q Okay.  And you, you mentioned your father.  You said you,

you were from a working class background?

A That's true.

Q And you mentioned your father at one point during your

jury selection.  If I may read this excerpt.  You were

talking to a juror.  

Do you think that money can sometimes assist a

person?  If we have a lot of money to higher expert

witnesses and you're wealthy and you bring a bunch of

people in here to counteract their experts, that would

help wouldn't it?  And the juror respond:  Probably would.

And then you went on:  What if you don't have a lot of

money?  What if you're like maybe my dad worked 30 years

at Chrysler.  If he had to come up with three -- excuse

me.  He had to come up with 3,000 or 4,000 he wouldn't

have it.

A That's true.

Q So your dad did work at Chrysler?

A My dad worked at Chrysler's for almost 31 years.

Q And if he had to come up with thousands of dollars for an

expert he wouldn't have been able to do it?

A It would have been difficult for him to do it.

Q Okay.

A He would have come up with it because his family would
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have given it to him.

Q And at another point you told the jury:  My client cannot

afford to hire an expert?

A That's correct.

Q Okay.

MR. MORAN:  Your Honor, I think at this point I

have no further questions of Mr. Lord.

THE COURT:  All right.

MR. MORAN:  Thank you, sir.

THE WITNESS:  You're welcome.

THE COURT:  Mrs. Georgia.

MRS. GEORGIA:  Thank you, your Honor.

CROSS-EXAMINATION 

BY MRS. GEORGIA:  

Q Good morning, Mr. Lord.

A Good morning.

Q Never thought I'd see the day when I could cross-examine

you, but --

A You've been looking forward to this haven't you?

Q No.

I, I guess I want to start with, with where

Mr. Moran left off.  He read you a couple portions of the

transcript where you indicated to the jury that, that
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Mr. Ceasor couldn't afford an expert.  Why did do you

that?

A Well, there are a couple of reasons.  When you're

preparing for trial, you develop a trial strategy.  Um,

and given the nature of what had occurred about the expert

witness I was left without what I thought was going to be

provided to me and I wanted to do two things.  One, I

wanted to put -- you know, engender sympathy towards my

client.  I, I viewed Terry as a hard working individual

that would come across to the jury as a hard working

individual and often when you're getting a jury especially

in an area like in St. Clair County you want them to

understand that coming up with money is a difficult

situation.  And that that way we could go after the expert

witness without having someone to combat and combat that.

So, it was part of my trial strategy.

Q Okay.  I want to back up a little bit just more general.

What portion of your practice as a lawyer during 30 years

was criminal?

I'm not going to hold you to an exact

percentage, but --

A Probably 95 percent.

Q So the majority was criminal work?

A Yes.

Q And I, I'm just making a record here with these questions.
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I think we all know the answers to them, but can you just

give for the record a little bit of your experience with

jury trials?  Kind of how many have you done over how many

years?

A The best -- I averaged 15 to 20 jury trials a year for 30

years.  Sometimes a little more.  Seldom less but I, I

don't know the number.  I, I lost count at three or 400.

Q And these are both misdemeanor and felony level cases?

A Mostly felony.  I did a few misdemeanors, but mostly

felony.

Q Would you say there have been a number of cases throughout

those 30 years where you have involved an expert witness?

A Yes.

Q Do you sometimes consult with expert witnesses that don't

end up testifying at trial?

A Yes.

Q And you indicated that you had a, a way that you went

about finding experts either through SADO or you would

search yourself?

A Yes.

Q Was there any difference in the way you would handle a

need for an expert between a retained case or a

court-appointed case?

A Well, yes, in a court-appointed case your client is

already determined that he's indigent and then you would
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apply to the court prior to the ending of the motion

period for court-appointed expert.

Q And --

A And then, and then you get what the court allows you.

Q And as far as retained cases how was that different?

A Well, you're not indigent.  You don't apply.

Q Have you ever sought court-appointed expert funds in a

case where you were retained?

A Not, not that I can remember ever.

Q And that would be because your client wasn't indigent,

correct?

A Well, also almost all my clients came up with what they

promised that they'd come up with.

Q If you could describe for the Court -- you've already kind

of touched on this, but explain to the Court what you did

to engage Mr. Bandak in this case as an expert?

A Well, my first was to find an expert.  Back in -- my

memory of the events is that shaking baby syndrome was --

the technology or the, the type of testimony Mr. Bandak

was going to -- Doctor Bandak was going to provide was

leading edge technology.  My research indicated that he

was on the forefront of that.  There weren't a lot of

people willing to come forward and everything.  Prior to

that it's just been acceptance of the doctors.

So I went to SADO.  I don't remember if they
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gave me the name.  I went online and I found Doctor

Bandak.  I called him.  Um, I told him my client was going

to be raising the money.  He asked me to send him copies

of the police report and the evidence, the Preliminary

Exam transcript and I did.  And I had two or three more

conversations with him concerning what he thought of the

case.  He thought that he could help me.  He thought

that -- I, I believe his degree was in engineering and he

had done studies to show that it could actually have

occurred the way Mr. Ceasor had said it occurred.

During the course of that conversation I talked

to him about finances and indication was -- and, and I

believe.  Again, I can't swear but I believe the initial

consultation and all the phone calls I had with him was

$750.00 and I, I told him that Mr. Ceasor did not have a

lot of money.  That he was possibly going to sell his car.

He had indicated buying it from a -- borrowing from his

parents or from a relative and based upon that I filed for

adjournments.  I, I believe I filed a motion to adjourn so

that we'd have more time to raise money because Mr. Ceasor

was telling me he was going to get more money.

At that point I -- Doctor Bandak said that his

fee would be approximately $1,500.00 a day plus expenses

and that's where the figure $3,000.00 came up with.  I

don't know where the $10,000.00 is coming from.  I've done

PLAINTIFF-APPELLEE'S APPENDIX

90b

R
EC

EIV
ED

 by M
SC

 6/29/2020 3:02:37 PM



    72

whole murder trials for less than $10,000.00.

Q If Mr. Bandak had told you that it was going to cost ten

to $20,000 to get involved in this case, would you have

pursued his expertise?

A I would have.  I could -- honestly, I looked.  I could not

find other experts that were willing to come forward and

testify.  I, I probably would have been very concerned.  I

thought Doctor Bandak's rates were reasonable given his

expertise in leading technology and, and I thought I had

an understanding that the money was going to be raised.

Q So his rates as you understood it were 750 for the initial

review and then somewhere in the neighborhood of 1500 per

day?

A Plus expenses.

Q Plus expenses.

So this ten to $20,000.00 is not something that,

that Bandak told you?

A I have never had an expert, um, that was going to testify

in one single incident cost that much money.  The only

other time that I had an expert that cost more than that

was an accounting expert where there was two days of

testimony and two weeks of preparation and it was

$18,000.00.  That's the most I've ever paid for an expert,

but never -- even doctors don't charge that much.

Q Doctor Bandak appeared interested in becoming involved in
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this case, correct?

A He was very interested.  It was why I continued to talk to

him even though I hadn't paid his initial fee yet.

Q And he was also willing to work with you as far as his

rates and potentially a payment arrangement?

A Yes, that's when I met with Mr. Ceasor and, again, I don't

know if the gentleman was there and said:  I'm not worried

about my fee.  I'm more worried about you and your future.

Let's get the money together for the expert.  The payments

you're suppose to be making me, put them aside.  We need

an expert.

Q Your representation of Mr. Ceasor what did you expect that

to cost?  I know he paid you 2500 up-front, but what would

have typically been his bill at the end of the case?

A Jury trial depending on the length of the day and I, I

don't remember.  This was maybe a two day trial.  Figuring

$1,000.00 roughly to $1,500.00 a day.  Probably four or

$5,000.00.

Q Okay.

A Total bill.  It might be less.

Q And you made it clear to him don't worry about saving for

me to pay me.  Save up for your expert?

A Yes.

Q And did you ever -- I guess I was unclear.

Did you ever allocate any of that $2,500.00 to
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Doctor Bandak?  Did you ever actually pay --

A No.

Q -- Doctor Bandak or did you just have --

A I don't remember.

Q You don't remember.  Okay.

A I think I would have because --

Q He wouldn't have kept talking to you otherwise?

A No, because I -- you have certain integrity.  If you talk

to people and they agree to do your services, then you pay

them for their services.  It was -- I -- when I hired an

expert or did any other type of testing that I'd often do

prior to proceeding with a client, I paid that so it was

an attorney/client work privilege.  That way it couldn't

be discoverable.

Q Okay.  So you paid it out of your funds?

A It would have been -- if, if I paid him and again I don't

remember.

Q Okay.

A I think I did, but if, if I did it would have been out of

my funds.

Q Okay.  That was your general practice?

A That was my practice because then I would -- there had

been some case law earlier on that indicated that if the

client hired the expert themselves that was not covered by

attorney/client work privilege and I never wanted to take
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that chance so that's the way I did it.

Q Okay.  Turning to your communication with Mr. Ceasor.  I,

I don't think there's any dispute here you made it clear

to him that he needed this expert?

A Yes.

Q And did you give him -- what did you represent to him as

far as costs?  Was it what you've testified to previously?

A Yes.

Q What did Mr. Ceasor tell you about coming up with this

money?

A Well Mr. Ceasor told me he was going to try to raise the

money, which is why I kept asking for adjournments.

Otherwise I wouldn't have represented to the court or

filed a motion for adjourn to give my client time to raise

the money.

Mr. Ceasor to my memory didn't tell me that we

weren't going to get the money just shortly before trial

after the Motion/Pre-Trial date had -- was cut off and

after I had requested numerous times for adjournments and

filed a motion to have more time.

Q Was seeking adjournments something that you typically did

with a case pending or --

A No.

Q Were those easy to get in this case?

A No.
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Q Can you tell me why?

A Yeah.

Q Not a loaded question.

A Under oath.  I'm, I'm not the Prosecutor's Office favorite

person.  I guess I can be a bit contentious on behalf of

my clients at time, but I was able to get the cooperation

of the Prosecutor's Office on this particular case.

Q So you were able to get these adjournments --

A Yes.

Q -- under the understanding it was for the Defendant to

come up with some money?

A Yes.

Q Did you make those kinds of representations to the

prosecutor and the court?

A My memory is I actually filed a motion that was, that was

the basis for the reason but, yes, I made those

representations to the Prosecutor's Office.  I made the

representations it would have been in chambers with the

court when we -- if -- a typical trial roll call might be

four or five trials and we'd go in and, and the court

would talk with, with us.  Any chance of resolution and I

would say, you know, your Honor, we wouldn't mind an

adjournment because -- and we need more time to raise

money for an expert witness and the court would give it to

me.
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I would not make those representations to the

court if I didn't believe my client was going to come up

with the money.  I would not have filed a motion if I

didn't believe my client was not going to come up with the

money.

Q And are you meeting with Mr. Ceasor throughout this time,

throughout the Pre-Trial time and is he, is he still

telling you:  I'm going to get the money.  I'm going to

get the money?

A My memory of events Mr. Ceasor says I'm doing everything I

can to get the money.  I liked Mr. Ceasor.  I was angry

with Mr. Ceasor, but I liked him.

Q Did you believe Mr. Ceasor when he told you he was going

to come up with the money?

A Yes.

Q As part of your representation of Mr. Ceasor did you get

kind of an understanding of his income and his assets?

A Yes.

Q And his family situation?

A Yes.

Q Did you believe he was going to come up with that money?

A Yes.

Q You said you became angry with him.  Why was that?

A It was a late notification of the fact that he wasn't

going to come up with the money.
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Q Were you passed all of your motion dates as far as the

trial docket?

A Well passed.

Q Do you remember roughly how far in advance of trial he

actually came to you and said --

A It's an estimate.  A couple weeks.

Q When he came to you, what did he say?  How did he tell you

he wasn't going to get this money?

A I don't remember word for word, but roughly that -- Mr.

Ceasor always maintained his innocence to me.  He was very

forthright in that, but he also indicated that at that

time that he didn't feel that he'd need an expert.  That

he was a witness and that the jury would believe his

testimony.  He'd be a good witness.

Q When Mr. Ceasor came to you and told you that he wasn't

going to come up with the money, what were your options at

that point?

A Go to trial.  I was, I was -- I, I never thought of filing

a motion because I did not believe that Mr. Ceasor could

not -- honestly, I knew that Mr. Ceasor himself was too

poor to have the money, perhaps, but he had indicated he

was willing to borrow from his mother and his mother was

willing to give it to him.  Whether or not that's true I

don't know, but that's what he represented.  But he felt

he didn't want to put his mother in any further debt.
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Q So, you were aware that Mr. Ceasor did have a job?

A Yes.

Q He could have made payments to you?

A Yes.

Q He could have made payments to Doctor Bandak?

A I was aware he had a job and had agreed to make payments.

Q Okay.

A Yes.  I, I forego those payments in order for him to get

an expert witness.

Q And he -- did he ever come to you with even that $750.00?

A No.

Q Not, not any money did he ever bring to you for the

expert?

A No.  There were conversations about a car and that he was

going to get that and sell it and I believe there was

conversations that his employer was working with him and

there was a possibility that was going to occur and if it

didn't the last resort was going to be borrow from his

mother.

Q So there was some real concrete plans that Mr. Ceasor had.

It wasn't just:  Hey, Mr. Lord, I'll come up with the

money somehow.  I mean, he had some different options in

mind?

A Yes.

Q And he communicated those to you?
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A Yes.

Q In terms of filing a motion with the court for funds for

an expert, did you feel that you could file such a motion?

A No.

Q Did you believe he was actually indigent and would have

met the standard?

A I believed that Terry felt in his mind he was indigent and

would have met the standards.

Q Okay.  But as far as filing a motion you did not think

that that was an appropriate course of action?

A Well, there were a lot of factors involved.  One is we

were well passed the Motion/Pre-Trial date.  Two, I made

numerous representations based on Mr. Ceasor's

representation to me that there was.  That close to trial

and it was a date certain definite trial I'd not be able

to get another adjournment and I never ever had the court

on a retained case grant a court-appointed payment for an

expert witness fee.

Q Did Mr. Ceasor ever tell you that he couldn't come up with

the money or was it a choice not to?

A My memory of the conversation was he didn't want to have

his mother go into debt for the loan.  That he was

concerned about that.  So, it was his choice not to ask

his mother for the loan.

Q And he brought this to your attention?
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A A couple weeks before trial.

Q Whereas throughout the pendency of the case he had been

indicating he'd sell the car, he'd talked to mom, he would

come up with it?

A Yes.  Well, he was trying other options to avoid going to

his mother.

Q Okay.  Were you able to use any of the information that

you received from Doctor Bandak in your conversations

during trial in this case?

A Yes.

Q And how did you do that?

A I sidestepped scuffle.  I used some of the information for

basis of cross-examination of the expert witnesses, but I

didn't have anything to come back with to backup what my

questions were.

In other words, I believe I questioned about how

do you measure the -- you know, how do we know on the

shaking baby syndrome because it's generally two

witnesses.  The person that -- the victim who's usually

too young to testify and the accused.  So, how do we know?

What kind of testing do you do to say if the baby fell

from three feet that they wouldn't receive this injury?

And I, I got that from Doctor Bandak and we'd discussed,

you know, what type of testing he would have used and what

type of testing he would have been brought to the table.
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Q When you made those statements to the jury about your

client not being able to afford an expert on direct you

said something about what, what you could get away with or

what you could -- were, were those things, were those

strategic statements, I guess, in an attempt to, to gain

some sympathy for him or --

A Yeah.  Well, they were an attempt to explain why we didn't

have an expert witness and they were also, yes, I wanted

them to understand without having Mr. Ceasor testify at

that point.  It's always -- you always want to have your

ace in a hole that you -- the Defendant does not have to

testify even though in this case I was almost certain he

would.  So I, I wanted them to understand that Mr. Ceasor

was a, a hard class working man.

My opinion of voir dire is it's the most

important part of the case.  You establish rapport with

the jury.  You set up your client for the jury so that

they look at him sympathetically through the course of the

trial and that's what I wanted to do.  I wanted them to

understand that Terry was a hard working individual.  That

Terry was a working man.  That Terry could not -- or told

me he could not afford an expert witness and that's why we

wouldn't have one.

I wanted some explanation in the jury's mind

from the outset so that they made more critical maybe if
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they knew we didn't have anybody on our side when I

cross-examined their expert witness.  Well, it wasn't

theirs.  It was the hospital's.

Q So your, your choice to make those statements to the jury

was based on representation of your client and, and making

him appear a certain way to the jury.  Not based on your

own personal beliefs about his financial ability to pay?

A I had nothing personally or concrete to dispute what

Mr. Ceasor told me.  I would not ever deliberately

misrepresent anything to the court.  Mr. Ceasor told me

that he himself could not come up with the money two weeks

before trial and that he did not want to borrow from his

mother like we had originally talked about doing.

Q Was there any point prior to that two week mark before the

trial when he came to you and said:  I am not going to be

able to do this.  I cannot afford this?

A No.  I would not have gone repeatedly in front of the

court nor filed a motion if my client told me he couldn't

come up with the money.  I, I would lose all integrity

with the court and that's where I make my living or did.

Q You were in here I think for the testimony of the previous

witnesses.  There was some testimony about you firing Dave

Black.  Can you, can you clarify how the representation

trans, transitioned from Mr. Black to yourself?

A There -- I have no authority to hire or, I mean, fire
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another attorney.  There'd have to be a stipulation for

substitution of counsel and they would have -- the family

would have to sign a document -- actually Mr. Ceasor would

have to sign.  Whoever pays it Mr. Ceasor has to sign the

document.  My attorney fee agreement.  And they have to

agree to relieve the other attorney.  I cannot -- I don't

have the authority to fire another attorney.  Only the

client does.

Q And --

A I'm not -- once you -- my understanding if, if I ever had

a client that wanted to fire me or relieve me of services

they would have to make that representation.  A family

member couldn't 'cause my obligation's to the client.

It's not to the family member.  It doesn't matter who pays

me.  My obligation is to the client and if the client says

I don't want to represent you -- I don't want you

representing me anymore then I would, I would tell them,

you know, you have to have a stip.

Sometimes when you're court-appointed that

occurs.  They say:  Well, you know, you're a

court-appointed attorney and you're no good.  I want to

get my own counsel.  And I said:  Fine.  I will be there.

And often it would be with the same attorney that I said

you need to have something that says he's subbing in

because right now I'm, I'm responsible for you and until
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that attorney showed up often on preliminary exam and

handed me the, the paperwork that said he had stiped in

and an appearance had been filed I was on the hook.

Q So, in this case I'm assuming Mr. Ceasor or a member of

his family sought out your representation?  You didn't go

looking for him, correct?

A I never went looking for clients.

Q And you would have then put together a, a fee agreement

and a stipulation of counsel in your normal course of

business?

A Yes.

Q We talked about how you advised Mr. Ceasor that an expert

was necessary and important in this case and, and in the

beginning it seems as if he agreed.  Right around that two

week mark where he informed you that he was not going to

be able to pay for the expert did you believe he still

understood the importance of the expert or had his mind

shifted a little as far as how a trial would go?

A I, I can't tell you what Terry was -- Mr. Ceasor was

thinking at that point.

Q What were you based on what he told you?

A I was angry.  I'm pretty sure I expressed it.  I know I

expressed it.  I'm not angry with -- I liked Mr. Ceasor.

I still like Mr. Ceasor, but we had a difference of

opinion on the importance.  I quite frankly don't like to
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lose.  It's never been something and especially when I

thought my client had a chance of being found not guilty.

I was quite angry.

Q And when you say you had a difference of opinion --

A That's what --

Q -- you just, just now you said we had a difference of

opinion.  What do you mean by that?  What did you think

and what, what did you perceive him as thinking?

A I -- my conversation would have been to the nature your

future depends on this.  I'm sure your mother or someone

if they love you will come up with the money.  You need

this.

Q And did he indicate to you that he agreed that he needed

it or what, --

A He indicated --

Q -- what was the gist of the conversation?

A -- he did not want to put his mother in any further debt.

So he wasn't going to go to his mother and ask for the

money.

Q Did he make any statements to you around this time about

thinking, you know, he, he was innocent and a jury

wouldn't convict him?

A Mr. Ceasor always maintained that he was innocent.

Q Okay.

A My opinion in talking with Mr. Ceasor was that we could
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achieve a not guilty verdict easier if we had an expert

witness.  And then you as a lawyer understand the

distinction between not guilty and innocent.

Q Correct.

When you had this conversation about there not

being the money there for the expert what, what did you

and Mr. Ceasor talk about as far as what to do from there?

A I told him the trial set was two weeks.  I'm, I'm pretty

sure it was a date certain because it had been adjourned

so many times --

Q Right.

A -- and that we would do the best we could.  We had

consultations about how to represent himself on the stand.

My major concern in one of these types of cases

is when you're presenting it and, and for lack of a better

term I call it curb appeal.  How does your client present

to the jury?  Curb appeal starts with the moment you step

in.  I would have, I would have counseled him how to sit,

how to look, how to address the court.  We talked about

when the jury came in how, how you want to appear.

Again, I forgot your question now, but --

Q I -- what I had asked you was where, where did the two of

you decide to go at that point knowing you weren't going

to trial with an expert?

A Then I would have counseled him on when taking the stand
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that what the jury was going to be looking at was his

demeanor.  Is there a way that you could get him -- the

juries don't understand in my experience whether or not

you're angry because you're being accused of something you

didn't do, which often occurs.  If you didn't do something

and somebody accuses you you get very angry, but juries

often interpret that as:  Hey, somebody needles me I lose

my temper.  And in a shaking baby syndrome case you're

very careful that that doesn't occur.  So Terry and I, we

talked about that.

Terry was very I don't want to say

argumentative, but very vehement about his innocence and I

was concerned that the prosecutor could get to him on the

stand and my memory of it is she did.  Terry held it

together fairly well, but when you ask the same question

repeatedly he kind of lost his cool a little bit.  I

understand why, but I was more worried about the effect it

had on the jury.

Q At the point in time when Mr. Ceasor told you he wasn't

coming up with the money for the expert, did he give you

any idea how he would pay you the rest of the amount of

money you would be owed?

A No.

Q And did he ever pay you beyond that amount?

A I don't remember being paid.
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Q Okay.

A Payment is not -- I don't want to sound like I do this for

free, but --

Q Right.

A -- payment was not primary motivation.

Q So you were working with Mr. Ceasor on that?

A I agreed not to receive money that was owed to me so that

we'd have a better shot, shot at winning the case and if

we lost I knew my client would probably go to prison and I

wouldn't get paid.  I was willing to take that chance to

put my client in the best possible position.

Q Okay.  So you never agreed with Mr. Ceasor that you

wouldn't charge him any more.  You just said:  Hey, let's

focus on the expert right now?

A No, I never agreed with Mr. Ceasor I wouldn't charge him

any more.  $2,500.00 would be -- I'd go broke.

Q So --

A It's more than I pay my staff.

Q So he -- when he came to you and said that he, he did not

feel he could come up with any more money for this expert,

he obviously isn't coming up with any more money for you

at that point; is that fair to say?

A There was a good possibility that, there was a good

possibility that would occur.

Q And did he say to you:  You know I, I can't pay for this
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expert and I can't pay for you either, Mr. Lord.  I better

go get a court-appointed attorney?

A We never talked about my payment.  That wasn't my concern.

Q Okay.

A My concern was to the best representation I could provide

Mr. Ceasor.  That's why again I said:  I'm more worried

about you getting the money for the expert.  My concern

winning legally and ethically and making sure my client

gets the best representation is my primary concern.

I made enough money to make a good living.  I

didn't focus -- I don't believe Mr. Ceasor ever had -- we

had -- I wasn't concerned.  I honestly believed we were

going to trial.  If Mr. Ceasor had the money, he'd pay me.

I was more concerned about winning the trial.  That had to

be my primary motivation.

Q And even without the expert you went forward and

represented Mr. Ceasor to the best of your ability?

A I thought I did as well as I could given the

circumstances.  I think we had a shot.  We kept the jury

out a while.  A lot longer.  The testimony wasn't as bad

as I thought it was going to be as far as expert witnesses

and we had nothing except my questioning which was

unsupported by the expert witness testimony to come back

with.

Q Did your anger with the way Mr. Ceasor kind of strung you
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along about the payment interfere with the way you tried

this case?

A No.  I was angry at -- I don't know if -- it seems like a

small distinction.  I was angry at Mr. Ceasor not with

Mr. Ceasor.  I liked Terry Ceasor.  I liked him because he

reminded me of people that I grew up with.  You know, we

worked hard.  My father worked at Chrysler's.  I worked at

Chrysler's.  I was a truck driver through school.  People

don't know what it's like to work with their hands and,

and make a living and so I liked Terry.

Q So you're angry with the fact that --

A I was angry with his decision.  I was actually quite

furious with his decision.

Q Because of the position it left you in?

A Because of the numerous representations I made to the

court was one reason.  The position it left me in, but

mainly because it meant we had a greater chance of not

being successful in the case.  I don't like losing on

behalf of my clients.

Q Did you ever have any reason to believe leading up to the,

the point it time two weeks before trial that Mr. Ceasor

was not going to come through with this money?

A No.

Q You were confident that he would?

A I was -- I guess honestly near the end I got a little more
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concerned because every time it was:  Oh, I'm almost this.

I'm going to do that.  Um, and then at the end I got

concerned and then I, you know, I don't know what brought

about the initial, um, disagreement.  Whether it was me

saying:  I got to have this money.  I got to have it now

because I got Bandak on the line and he's ready to come.

I got the police report.

He was ready because I'd sent him all the

information.  That's what the initial stuff was for.  I

just had to make sure he was available for trial and I was

getting passed the point where I could have that occur.

If he had another trial going, then I would be -- and,

again, we were at a date certain now in my mind.  Again,

I'm not sure it was a date certain.  That I would have --

I wouldn't be able to get Bandak there because if he

was -- had another commitment on a trial I'd be out of

luck.

Q And when you say "date certain" are you referring to our

court's practice of if there have been several

adjournments at some point the Assignment Clerk puts it on

the docket and says this is a date certain?

A After -- yes.  There, there came out and I, and I don't --

I wasn't involved in that end just from the trial aspect.

Trials started going through quicker because courts were

told --
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Q Move along?

A I don't know.  This is the information we received.

Courts were told that the docket had to move at a certain

speed and that if they have older cases on they were

unexplained.  So, after so many adjournments you got a

date certain and you will go to trial.  Even if there's

someone in jail you will go to trial.

Q And regardless of whether this would be noted as a date

certain trial you had requested a number of adjournments

and delays in this case?

A Four or five.

Q Did you feel that any further delay of this case would be

granted by the court?

A I did not feel the court would grant a delay.  I did not

feel the court would grant me an expert witness under

these circumstances.  No, I didn't feel that.  I don't

feel there's anyway the court was going to do that.

Q Okay.  Nothing further.  Thank you.

THE COURT:  I got a couple of questions,

Mr. Lord, before -- and I'll let Mr. Moran and

Mrs. Georgia ask some questions based on what I ask or

anything else that they wish to follow-up on.

You talked about it somewhat and my initial

question is really general in scope, but you've talked

about the differences between a retained attorney/client
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relationship and one that is court-appointed.  And you've

described a situation in the court-appointed situations

where a determination has already been made by the court

that a defendant is indigent.  Therefore, a

court-appointed counsel is provided and in those

situations from time to time depending upon the case a

request for funds for an expert witness may be made.  So,

that's the one situation as a general matter.

In the retained attorney/client relationship

you've indicated that you personally, if I understood your

testimony correctly, have never made a request for expert

witness funds claiming that even though I'm a retained

lawyer my client has indicated to me that he has no money.

He, therefore, qualifies as being an indigent person and

he would, therefore, be entitled to consideration for the

appointment of or at least the appropriation of funds to

go out and hire his own expert.  Have you -- you've never

done that?

THE WITNESS:  No.

THE COURT:  All right.

THE WITNESS:  I've never done that, your Honor.

THE COURT:  And, and you practiced criminal law

in St. Clair County for upwards of 30 years?

THE WITNESS:  Pretty close to 31.

THE COURT:  Are you aware of anyone, any
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colleague of yours, any other lawyers that you may have

observed on a Monday afternoon motion day having made such

a request?

THE WITNESS:  I don't ever remember such a

ques -- I'm not saying it didn't happen, but to my

knowledge, no.

THE COURT:  Okay.  This may be somewhat of an

unfair question in light of the lack of knowledge to the

earlier question, but are you aware of the court and in

particular this particular court - at that time Judge

Adair would have been the presiding judge, my

predecessor - are you aware of Judge Adair or any of the

other judges in St. Clair County granting such a request?

Meaning, we have a retained attorney in a retained

attorney/client relationship that is now standing before

the court saying my client doesn't have any money.  This

is a case where we need to hire an expert.  I don't feel I

can safely proceed to trial without the benefit of an

expert.  Are you aware of the court ever granting such a

request?

THE WITNESS:  No.  Even in court-appointed cases

you're limited to the amount of finances.  I have been

court-appointed and asked for an expert witness is limited

to a 500 expenditure.

THE COURT:  Kind of going -- let's go back to
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that for just a second.

So your, your understanding in a court-appointed

situation is even though I have a greater chance or at

least I -- because the question of indigency has already

been determined by the court at the forefront of the case

I -- there's a chance that I might be successful in having

some funds appropriated, but it's going to be a limited

amount?

THE WITNESS:  That's been my experience.

THE COURT:  And I guess we could all agree that

there are A list experts, there are B list experts, and

there might be C list experts and maybe on down the line.

The expert that you had been in contact with I, I know

I've heard it several times, but I'm not sure that I --

THE WITNESS:  Doctor Bandak.

THE COURT:  Doctor Bandak.  Where would you put

him in terms of A list, B list, C list, and that kind of

thing?

THE WITNESS:  He would -- my reading -- again,

this is going what I've learned off the Internet and

talking to SADO he was A plus.  He was the cutting edge in

a field that's now more fully developed that these

injuries can, indeed, occur in the ways that are

inconsistent with what the doctors have been testifying

to.
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THE COURT:  Has it been your experience that the

A list or the A plus experts, A plus list experts are more

expensive than the B, C, D, E list experts?

THE WITNESS:  Yes.

THE COURT:  If you were to have been appro --

let's -- assuming that you made the request that the, the

Defendant and, and his counsel in this case assert that

you should have made to go before the court and ask for

public funds to retain your own private expert.  Knowing

what the typical amount was that was granted in

court-appointed expert -- court-appointed attorney cases,

the other relationship, would that appropriation as you

understand it to typically be would that have been

sufficient to retain the services of Doctor Bandak?

THE WITNESS:  No.  Doctor Bandak's original fee

was higher than the $1,500.00 we talked about spending.

Doctor -- I, I really enjoyed talking -- he wasn't like a

lot of typical experts I talked to.  He actually gave

freely of his time and advice and seemed genuinely

concerned in the outcome of Mr. Ceasor's trial.  So, we

did negotiate.  Otherwise I think he probably would have

been more.

THE COURT:  It sounds like the pool of available

experts in this particular area was somewhat limited at,

at that time simply because of the nature of the issues
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and the medical concerns and things of that sort.  Am I

hearing that correctly from what your research or contact

with SADO may have revealed?

THE WITNESS:  I was unaware of any experts in

this area willing to testify against a doctor from the

Detroit area and Children's Hospital.  I was unaware of

any other experts in that area.

And the difficulty quite frankly, your Honor, is

if you get a C list expert they can damage your case more

than they help it.  But at that point I was also -- I

would have been reluctant going in front of the court

given all the representations I had made saying, you know,

we need more time.  My client's raised the money.  He's

going to do this.  He's going to do that.  Filing a motion

for stipulate adjourn.  I didn't say:  Oh, by the way my

client's broke and I knew this for five months.  The

chances of me granting and having an expert granted were

slim to nonexistent.  And if I would have then I would

have had an adjournment to start over with a new expert

because I'd already given him the prep materials to the

one I thought we'd agreed on hiring.

THE COURT:  You anticipated my next question.

Knowing as you've testified how the case evolved

and the preparation evolved to the point where you

believed that funds were going to be available to hire
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your own expert and then all of a sudden a couple of weeks

before trial that you find out that that's not going to

happen my question was kind of going to be, and I think

you've kind of answered it, but at that particular point

in the case did you have any realistic expectation that

Judge Adair had you made a request to him for funds to

retain your own expert on the basis of your client's

indigent -- indigency or professed indigent -- indigency

at that point did you have any realistic expectation that

that request would be granted?

THE WITNESS:  None.

THE COURT:  I have no further questions.

Mr. Moran.

REDIRECT EXAMINATION 

BY MR. MORAN:  

Q Mr. Lord, if you had made that request to Judge Adair for

funds for an expert witness would you have asked for

enough money to hire an expert witness?

A My -- I, I guess that's a hard question to answer, Mr.

Moran, because my previous experience when I was

court-appointed was we'd file and ask for an expert and

the court would then dictate to us the amount.  There's a

funding requirement.  There's a certain amount of funds
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available and then we'd have to work, find an expert

within that funding.

Q But if you said:  Judge, I need more money in this case

because of the nature of the expert.  You, you could ask

that; is that right?

A I could have asked that, yes.

Q And then if that's denied then you have preserved an issue

for appeal; is that right?

A If in order to do that I would have had to put Mr. Ceasor

on the stand.

Q All right.  Now --

A I was unwilling to do that.

Q Now you knew Mr. Ceasor was a working class fellow as you

put it?

A I'm sorry?

Q You knew he was a working class individual?

A Yes.

Q You knew that he worked for his uncle in a body shop?

A Yes.

Q Did you know he was a single father with custody of the

kid?

A Yes.

Q So you knew he didn't have much money?

A I knew that Mr. Ceasor made numerous representations to me

that he was a hard working individual and that he would do
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everything --

Q All right.

A -- in his power to come up with the money including borrow

the money from his mother.  That was the last resort, Mr.

Moran.

Q The question --

A No, I never believed that Mr. Cesar was lying to me.

Never.

Q All right.  My question is:  Did you believe Mr. Ceasor

had a lot of money?

A No.  No.

Q So you, you believed him that other people might have

money that could help him?

A I believed that Mr. Cesar could have put aside -- if he

was making 350 a week, he could have put aside 50 to

$100.00 every pay period.  We had over five months for him

to raise the money.

Q Yeah.

A I believe he could do that, yes.

Q Okay.

A I believed he would do that.

Q So if, if he puts aside $50.00 a week for five months that

comes out to $1,000.00; isn't that right?

A Yes.

Q That's not enough is it?
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A No.

Q Okay.

A It's enough to get Mr. Bandak though perhaps that I've

paid some fees, fees other than my own.

Q Okay.  Mr. Ceasor wasn't paying anything in this case?

A I told Mr. Ceasor not to pay anything so he could save

money for the expert witness.  He had agreed to pay me --

usually my fee is 250 -- it's $2,500.00 down.  It's

usually 2,500 to 5,000.  I would take that into

consideration given Mr. Ceasor's concern about wages and

that he didn't have a lot of money to begin with.

Q Now --

A Where the money came from I don't know, but I would have

signed an agreement.  Usually it's 250 to $500.00 a month

that you make towards the account.  I agreed to let

Mr. Ceasor set that aside.  For all I knew he was doing

that.

Q Okay.  Did you know Mr. -- you, you know where the

$2,500.00 you were paid up-front came from don't you?

A According to this now.  I, I don't know where the money

comes from.

Q You got a check from Diana Hastings Mr. Ceasor's mother?

A I don't, I don't handle the checks myself, Mr. Moran.

That's -- I have a staff.  They pay the retainer

agreement, I get the form, I go over it with my client
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here's what you paid and then we sign the agreement.

Q Okay.

A I don't see the checks.  If somebody comes into my office

with cash, I don't see it.  It goes directly to my

secretary.

Q Okay.  Now, you talked about these meetings where

Mr. Ceasor over the months was saying:  I'm going to try

and come up with the money.  I'm going to try and come up

with the money.  Did at any point did you indicate to Mr.

Ceasor:  If you can't come up with the money, I'm going to

go to the court and ask --

A No.

Q Okay.

A Why would I do that?  I had no, I had no reason to

disbelieve that Mr. Cesar was going to come through with

what he said he was going to do.

Q But you didn't, you didn't -- you understood that he was

going to try and come up with the money from other people.

Not from himself?

A Again, Mr. Moran, I understood he was going to try to save

the money himself by putting aside the fee that I agreed

to waive pending the outcome of the trial.  As a last

resort if that failed, he talked about that.  He talked

about working.  I didn't even know his employer's name at

that point.  I probably did at that point, but I don't
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remember it.  That they were going to do -- I do, I do

remember him saying something about a car and they were

going to put that together and raise the money and if all

else failed he'd go to his mother.

Q Okay.  Mr. Lord, I think you indicated on

cross-examination at one point I think the exact quote

was:  You're not indigent you don't apply.  You believe

that somebody who has a retained lawyer was not eligible

to apply for expert witness funds?

A Under these circumstances at this late date, yes, I

believed that I would have been turned down by the court.

Q Okay.

A If, if it was right from the -- if Mr. Ceasor was indigent

and I was never going to get paid, I would not have taken

the case.  I mean, I'm not a charity organization.  I

agree if I get the initial retainer and once I'm involved

and if I like the client then I'll continue to represent

them even if they don't pay me.  If I don't like the

client I, I go to the court and ask to get out.  I liked

Terry.

Q And you never did get another dime after the initial

$2,500.00?

A I don't remember.  It's really not important to me.  The

more important thing is the representation of Mr. Ceasor.

Q I'm just asking if you did get paid?
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A I don't remember getting paid.  I can't -- again, I don't

keep those kinds of records.  My, my staff would have

said:  You know, Mr. Ceasor never made another -- well,

this case I knew he wasn't making payments so it

wouldn't -- they wouldn't have brought it to my attention.

I probably would have put a note in the file:  Don't worry

if he misses a payment because --

Q By the way, the number $10,000.00 was bantered around by

several witnesses.  Could that have been the approximate

amount of Doctor Bandak's fee plus your outstanding fee?

A It's still -- well --

Q That would, that would be about in the ballpark wouldn't

it?

A Yeah.  Yeah, it would be between $7,500.00 to $8,000.00.

Yeah, that would seem reasonable for the entire amount.

But that's not the money that he had to come up with

because I had agreed to continue to accept the payments

after the trial.

Q Right.  But if, if some of the witnesses heard $10,000.00

discussed in some of these meetings that's possible?

A That's, that's entirely possible.  Yes, for an expert

witness in a trial somewhere between 7,500 to $10,000.00

would be reasonable.

Q Okay.

A I, I have no reason to say these people are lying.  I
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mean, it's 12 years ago.

Q Okay.  Now, I just want to reconcile something you said on

direct examination and something you said on

cross-examination.

On direct examination I think you said you never

spoke with any other potential witnesses other than Doctor

Bandak, but on cross-examination you said you looked for

other witnesses.  Are those both true you looked for other

witnesses but never actually spoke with another, another

expert witness?

A I did look for other witnesses.  My initial, my initial

search would have included any potential available

witnesses that were available to testify that were

qualified to testify.

Q All right.  But you never actually never --

A But my --

Q I'm sorry.  Go ahead.  

A I'm sorry.  My, again, my first step is usually SADO.

State Appellate Defender's Office has tentacles state-wide

and that's where I go first.  And you, you contact them

and then you -- I would have talked to a couple attorneys.

Do they know anybody?  They know anybody locally that they

would -- know anybody in this area?  Know anybody out of

the state?  And that's -- I'm pretty sure they gave me the

name Bandak, but I also remember doing the research myself
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online.  

I'm not great with computers, but I know how to

Google and, and I did that and came up with, you know, two

people with the same source.  In fact, that time the only

source that I was aware of that would be willing and, and

on the leading edge of this type of testimony.  So, that's

when I contacted Bandak.

Q But you, you said you, you searched for other experts?

A I did.

Q But you didn't actually speak to other experts?

A I don't want to say -- when I say I didn't speak, I would

have contacted the doctor.  I have doctor friends that I,

I would have, but they weren't experts.

Q Right.

A You know, they might be a -- I had represented a, a doctor

on a, on a matter both a civil and a criminal matter and I

would call him and say:  Look, here's what I have.

Q But that wasn't somebody you were considering calling as

an expert?

A Oh, ab -- no.

Q No.

A I'm just -- when you -- I'm trying to get more knowledge

in the area so I can present a successful

cross-examination.

Q But you didn't actually speak to another person who was a
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potential witness?

A Not another expert I considered calling.

Q All right.

MR. MORAN:  No further questions, your Honor.

THE COURT:  Mrs. Georgia, anything further?

MRS. GEORGIA:  Just briefly, your Honor.

RECROSS-EXAMINATION 

BY MRS. GEORGIA:  

Q Mr. Lord, when Mr. Moran was talking to you about the

7,500, you were saying 7,500 to 8,000.  He was talking

about $10,000.00 that maybe the family heard in these

conversations.  Did you ever represent to anyone that they

would have to front that much money?

A No, they -- it -- Terry -- I was -- based on my

conversations I'd indicated:  You don't need to pay me

now.  I would have said:  You need to pay the expert.

I mean, you know, the experts don't come like

attorneys.  They're -- I'm not sure their hearts -- as

cold as we are portrayed to be, we sometimes have a heart.

I'm always more than willing to wait for my fee.  I can't

make an expert do the same thing.

So, yes, we would have had to come up with --

now whether or not if Terry would have come up with a
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certain amount of money towards that would I have taken

some other -- I can't loan a client money.  It's unethical

to loan a client money.  Could I have put some more of

that retain towards that?  I probably could have, but we

had to have some money.  If Terry had come up with 15 to

2,000 we would have -- we might have had something, but

the thought never at that time crossed my mind because I'd

always assumed we were going to get the money until just

before trial.

Q And you were expecting that he was taking the money he

should have been paying you monthly and saving that for

the expert?

A That was one -- we also had other conversations.  Terry

appeared to be a hard working guy.  He said, he said:

Maybe I can get more overtime.  Maybe I can do this.

We're going to build this car.  We're going to try to sell

this and also with his mother.

The way that Terry explained the relation with

his mother was touching.  That she would do anything for

him.  It was her son and that if it became necessary she

would do this.  If she had to mortgage her house second,

she would do this.  She loved her son that much.  He even

said:  I don't want to do that to my mother.  I understood

that, but that's kind of late.

Q And he only said that two weeks approximately before trial
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started?

A Again I, I give -- yes, approximately.  It was well after

all of the adjournments and the motions because I wouldn't

have kept filing them otherwise.

It was -- again, the only time I ever was upset

about Terry's decision was that.  Other than that, I

thought Terry and I got along good.  He was a good client.

He came in.  We talked.  He worked with me.  He

understood.  The only difference we had was I said, you

know -- again, I'm paraphrasing.  Your mother loves you

enough to do this.  Your future needs you to do this.

Your -- you know you, you got children.  I can do this he

said.  Well, that's your choice.  Not mine.

Q And he maintained that?  Right up until the end?

A Well, it was -- he said:  I am not going to my mother.

Q Okay.  When you talked to Doctor Bandak, I think when

Mr. Moran was asking you it sounded as if you kind of

negotiated downward with Doctor Bandak to get him a little

lower than what he would have charged the average person?

A Yes.

Q Okay.  Do you think you could have gotten him to do it for

free?

A No.

Q Do you think you could have gotten anyone to do it for

free?
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A I was unaware -- I've never had anybody basically testify

for free.  You know I'm, I'm told it happens.  I've never

seen it and I had no other access to sources.  I'd love to

have someone for free but, you know, maybe -- people tend

to come in after the trial's over and say:  Oh, I would

have helped you out.  Well, where were you during the

trial?  

I, I -- I'd contacted the sources I normally

work with, which is SADO and Google and other attorneys.

The problem was and I don't mean to sound crass, but I had

more experience than most all the other attorneys

combined.  So, they generally called me for questions not

the other way.  But I, I would have called some of the

more experienced ones and say:  Hey, have you ever did

this?  You know, you know anybody?  And they no doctors in

this town are going to testify against another doctors.

Q Nothing further.

MR. MORAN:  If I may have two follow-up

questions, your Honor?

THE COURT:  Go ahead.

REDIRECT EXAMINATION 

BY MR. MORAN:  

Q Taking that last thing first.  One of the doctors you were
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aware of apparently because you cited his work in

cross-examining the prosecution's expert was Doctor

Plunkett.  Does that name ring a bell?

A No.

Q Okay.  Do you --

A I'm sure I would have done, you know, studying and, and

going over the medical treatises in order to get questions

for cross-examination.

Q Does it refresh your memory if Doctor Plunkett was the,

the pathologist who did the short fall studies?

A No.

Q All right.  You never called Doctor Plunkett?

A No.

Q So you don't know if Doctor Plunkett would have been

available to testify in 2005 pro bono?

A I do know that Doctor Plunkett wouldn't have been able to

testify for free at that point or would not have testified

for less than Doctor Bandak.

Q Did you talk to Doctor Plunkett --

A No, I did not.

Q -- in 2005?  

So you don't know whether he would have agreed

to testify for free?

A No, I don't.

Q In 2005, but -- all right.  I'll leave it there but my, my
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one other question is I want to read you another one of

the quotes from the, the voir dire to the jury.  Because

you said that Mr. Ceasor could put aside some money, a

little bit of money from his paycheck to pay for the

expert but you, you told the jurors:  We can't afford to

hire an expert.  You understand that?  And the juror

respond:  Uh-hum.  Not everybody has that kind of money

available.  I can, I can take 25 bucks a week from him for

the rest of his life, but if we want a doctor we have to

pay him up front.  You understand that?

A Yes.

Q That was true, right?  You, you had to pay Doctor Bandak

up front?

A Yes.

Q Yes.   

So it wasn't -- it wouldn't work to just

subtract a few bucks from Mr. Ceasor's paycheck every

week?

A I can't say that's true.

Q All right.  

MR. MORAN:  I have no further questions, your

Honor.

THE COURT:  Thank you.

Anything further, Mrs. Georgia?
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RECROSS-EXAMINATION 

BY MRS. GEORGIA:  

Q I don't mean to keep this going on and on, but --

THE COURT:  I hope not.

Q And maybe I heard something wrong, but it sounded to me

like in your conversations with Doctor Bandak he expressed

a willingness to work with you as far as his fees?

A Yes.

Q Okay.  Is that true he was willing to work with you?

A He did --

Q Okay.

A -- because initial review fee.  

Q So you would have had to pay him something up front, --

A Yes.

Q -- but there was a potential for payments to be made or

fee arrangements but something had to be paid?

A I don't know that.  I'm -- what I said was if I would have

had something to put forward then I would have talked to

him, but at that point we were very late in getting even

the initial amount.  He reviewed it -- normally you have

to have the money up front.  He reviewed it by me saying:

My client will raise the money.  So that's why I'm saying

I think I probably paid it because I made the

representation.
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He did the work before he got paid as far as the

initial consultation and a review of the records.  And

then he said he could help us and that's -- and I -- he

told me what the, the fee was and I said:  Can we reduce

it?  You know I, I want to work and we're going to

probably need you to testify.  He said:  Okay, I'll work

with you and that's what happened.

Q Okay.

A I think --

Q But --

A I, I can't remember what it started at but I, I do

remember we got it down to four or $500.00 for the initial

review.  I do remember him saying what his rates were.

Again, ballpark is around $1,500.00 a day.  I anticipated

one day of trial perhaps two depending on -- sometimes in

a trial -- I'm not saying they do it on purpose, but if

they know you have an expert then they make you wait and

so you have to come back the next day and then you have to

pay for that day.  So I was telling him at the outset it

could be up to this amount of money, which it would have

been $3,000.00 plus expenses of $1,500.00 a day.  Could

have been only $1,500.00 plus expenses.

Q And two weeks shy of trial approximately he came to you

with nothing?

A To the best of my recollection it was two weeks roughly.
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