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issue a 
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Drawing the line at 18 of age is of course to the objections 
always raised against categorical qualities that distinguish 
juveniles from adults do not individual turns 18. the 
same token, some under 18 have a level maturity some 
adults will never reach. the reasons we have discussed, However, a line 
must be drawn. The plurality opinion in Thompson drew the line at 16. In 
the intervening years the Thompson I s that off enders 
under 15 may not be executed has not been logic of 
extends to those 1 • 1 
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conclude, tne 

Roper v Simmons, 

Mr. 

draws the line 
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judicial mind to the vital now court: 

11 We nold that the Eighth a sentencing scheme 
that mandates in prison without the possibility of parole for juvenile 
offenders. , U.S., at ---, 130 S. ., 2030 ( 11 A State is not 
required to guarantee eventual freedom," but must provide "some meaningful 
opportunity ta based on demonstrated maturity and 
rehabili tation 11

). By making youth ( all that irrelevant 
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(b) ,Evolving Standard of Decenc~ 

In Spaziano .Y E,lorida, U.S. , 471, 104 S. Ct. 31 , 82 L. 

) ( V , 428 U. 5. 1 , 1 ) , while the court 

cases have mode 

their 

on those 

imposed a way that an Evolving Standara of II 
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, he whether this court should to .25 and 

17 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

.2:::ia es a measure snti tled to 

Caurt 1 s 

reasons a stance rest. 

and 

of MCL. , but both were, 

court, based en Miller's , and 

in Hill v Snydep, U.S. ( 

MCL. (6) 1s was as 
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tne Order 
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The Second of 
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is more than a chronological fact. It is a time and condition 
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tnird broad 

over their 

, in R,oper the went an to that nei tne.r 

nor deterence 

cannot deny 
committed. 
be 

marked ana 
the death 
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• as 

the harshest 

de terenc:1:: provides 
on juvenile 

juvenile 

sentences 

we by no means concede the , that a rare case 
in whicn a juvenile might in which a juvenile offender 

psychological maturity, and at the same time demonstrates 
depravity, to sentence of deatn. t11is 

the linchpin 
assert that even 

and 

under 18 years 

that the brutality or 
particular crime would overpower mitigating 
matter of course, even where the offender's 

, and ot· true should 
severe than oeath. 1 s youtn 

this case, as above, 
rather • Surp~, at 558, 161 ~: 

tnis sort af could oe corrected by a 
ensure that tne is nat 

overlooked, tnat would not address our 
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never reach. 
must bs drawn. 
the intervening 
under 1 may not be executed 
extends to those under 1 B. 
many draws the between childhood and 
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. Ct. 1183, 1 
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L. 

we 
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old rest in on the set forth in the 
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' risk behavior, 
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the 

submits that in 

this Court. 

go to the core of the 

, Mr. 

to 

s 

b) the 

when viewed tne 

of tne data and studies not 

of these are tne 

as to is tr,~rt 

will a 

at a) 11 the 

between those two 

i a 

to Miller, 

to be made 

or 

the 

and 

or 

11 Imaturity of Prefrontal Cortex (PFC) and Executive Function (EF) 

Executive Function, judgment, and decision making. The cortex 
the ( ) has been te have the principal 
of ( 

' demands. the 
that it has limited capacity. When fully engaged task involving 

control, it has limited or no capacity to undertake additional 
tasks that judgment. This two implications: ( 1 ) having to 
embarked on a to , the that 

s 

Governance of other brain systems. In 
, the shows 

23 

'a 
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where research 

to 

·1 ahowed 

, i::lnd 

matter in the frontal 

;;;,m-..O,lP"' J and then decrease between 

tile neurosclence 

and 

been shown ta 

as 

tnesa 

and early adulthood in a 

process known as pruning. ( sculpting a tree , pruning mirrors "cutting back 

brancl1es [ [] and growth. 11 ) , the gray matter reduction 

a matter increase. Through the cellular maturation process know 

as myelination, t11e matter cognitive 

to 

, but 

absence 

brain 

tne 

brain maturat.1.1.:m 

aoservea gr·ay 

. ) 

, as tr·1e 

resources 

oased on a 

orain matter and 

on 

correlates 

s to snare resources 

Absent sufficient 11 tuhi ta brain matter 
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years, 

in the 

the amount 

the 

the 

of 
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'ttll:il 
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the other 
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resource 

15• 

not 

phantom 

matter, 

is 

to more than one task at a time, until the early to mid 

the face that absence then, as 

matter 

' 

, tnose 

that those 

the mapping of the 

someone who has 

suffer not a 

defect, but a brain 

which that 19 makes it an 

them to engage two as the 

resources serves to to 

task it 

s resources will become for the to 

over the next task to ba 

Dr. the s 

based on th!:! terms, 

to tl1e that the 

, and advanced 

11 ( . s. 7 

) . 
went an to that the prefrontal cortex, 

on over much 

the middle • (Exhibit A, page 9, line 2). Importantly, 

Dr. 

·11:3 to . ( 

that 

10 to 

10 to 13, middle 

A, n, 

the is 

A, page 6 line 15-16,) with early 

being 14 to 17, and late 

to 11) fact, Dr. 
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these as , he he concede 

would or old was reached. ( 

l 8 to page 'l 3, 

not and 

, as matter, Dr. 

the 

contends that , there are 

above caus!::d or 

, Dr. the mind and 

Elevation of Socioemotional and Incentive Systems 

Incentive systems: Q~f~grar·~, there is a 
increase what are 

unwise 

response to pressure ( to 
rewards (both behavioral 
influence. Under AYriAr 

the most and 
is the suaceptibili ty to peers, 

status) but 
and brain-activated) 
conditions of 

are activated than when 

complex 
with the 

ventral 

the same 
behavior more 

undertaking 

on one's c;iwn. 

the 

s 

to 

and 
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cortex, 

everything 
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and 

, Dr. 

addressed 
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Cruz that -
to compare tne 

es 

to 24). Dr. 
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line I. 

went on to that 

above, 

, and 

ta these two 

cortex as 

that that , that tne 

tne in 
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the prefrontal cortex 

comas to 

an urge to go a 
urge • So in order to 

have to aoth about how 
also about the tt1e 

t;t,e numerous 

mind are 

nature, as the demonstrates, on 

and tneir 

cortex and the 

• In that 

as a 

se processes: 

the 

~~yelopmant~+ Ma~urit~ fJ!ismatch (OMM) (du~~ . .e..rocess mod~l~) 

at a 
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summary an accurate 
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control 
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!! 
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one or· 1:wo friem:is, then we 
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Hall. v Florida, 

also, Miller, 1 

sentence 

a 

to 

disat:Jlad, 

Millar, 1 5. Ct., et 
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( 
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the Miller 
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sev,~re sentence 
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that aho 

wt10 

Reper and Graham: . -
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be entered 
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are 

Mr. Bazzetta the severe sentence 

adolescent to someone 

Mr. Bazzetta•s Case; An Example of Why Miller Should Be Extended up to 19 years old 

Manning' court, Mr. !::laz:zetta was senti:!nced to 

the , without a 

tha c::nme, to 

character 

neva had ta admit that 

as those 

to 

arrl:;lst a~ he had 

tne center, 

tne court ordered 

the 

• Patricia l. Watson, 

!I , not a 

court a term 

who was 1 at the 

based on nis aocumented 

, and a 

, the 

set out at 

of 

and 

of 

court 

were the same 

assessment, 

were 

s 

tnoae ~ncounters in the 

and 

on the basis 
stated that the 
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and in the 1 s, her 

the same 

that are now the Drs. 

and 

Next, Mr. oazzetta 1s a 

ta 

the , i.e. members of tna cult, or from 

a on Mr. 

s 

that !V1r. dazzetta I s 

what she termed as a ll 

to oe 11 and '1want ] to , from Ms. stand-

is evioant that • i::lazzetta was 

others, and seen 

devotion ta 

woman whom he 

, an somewhat rm:ire 

that 

to 

was at that 

to kill Helen 

The 

to dia was in a 

its opening statement, was stated 

af who had Mr. 

, pg 1 . LJ8S also said t11at 

' 
wna 

' 
and oe 

the at one 

' 
but was by 

contended, tnat • tlazzert ta nad 

) . 
that Mr. Bazzetta s to causa 

a trip to 

a 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

to use to cause the to crash. 

prosi:lcu ttad that 

returned hams the next 

) . to the 

to 

, Mr. Hazzatta 

and death of 

so, was 

Bazzett:a was a 

• In fact, 

) . 
to take 

when 

when 

, 

) . 
weo 

Bazzetta moved 

time 

seemed to 

who 

~f;;SCl'ibed 

even 

and 

not 

Mr. 

not 

s 

that the 

was 

treasured memories 

of was the 

. ( 

the home , and 

some ner 

takan at 

out as a 

1 ) . 
were the 

tne more 

) . 
the crash, out instead 

. ( 

, caused 

tne 

'pg 

) 

his 

towaro, 

he then saw 

) . 

commenced 

whicn st1e 

1;ne 

behavior, and 

See 11 

's deceased 

af 

that time: 

ar<:1a.s 

wear 

of 

Joann 

was 

Joann 

a 

the arms 

1 and 1 'l ) . 
mother, 

te1·ms of 

I ttle we 1001<eo at was, wa~ tr1ere a 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

q. 

reviewed, 

there 

Dr. 

motlier, the use 

his 

, and how 

1 s deatn. 

tt1 
the orain, in a sense. 

bscame 

; he had 
I think, about i:l year 

ta the 

of an 

was 

whtm Halen t:lazzetta entered 

( take ttlOSe m!3mori~s as 

was most back then, as ne was that 

's 

11 as 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

(Dr. 

tne of 

Q. 
what--

• What rola 

than he was 
to 

• He 
nim 

enamored 

T 

the 

were an 

seemed look upon her 

, he 

thi; sama 

tne 

on as 

becamf.:! clear, 

36 

bertween 

in 

as Dr. 

course, 
I 

, back 1 

mother. 

he wanted ta 

and 

the above, 

huw 

to you 

the 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

• DitJ attach any to 

' I wanted her --
as a sort 

ano tl1ere 
and wanted har 

6118 

tne 

Q 

A. , I 
central 
saw her 

It 

traits 

y 

tt1at ne 

Do 

to those 

brought about by the 

was 

the 

as thosta 

to the 

for 

to 

or 11e had 

I know sne, instance, served as that, as 
, and, at timsa, even served as the 

he was 
t there 

old 

aecausa 

wnat ne 

the 

of his mother, arug abuse and 

into 

of to 

37 

whom ne 

at 

18 

fl86 

known: 

a 

an al tar, 

and 
na 

the same 

stre::ises in 

the 

mor·e 

in 

, as 

are the same 

of D.rs. and 

that the 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

) . L.aw f urthr~r s 

on tna ranabilitative 

of the committed 

an sci!i::n 

of ( ) tne at ch,ar tl1at tht: 

are aosent.: 

( line 7 tu 

, as amended, 

adolescents un 

."11 i ( 1 , 

J~) Prospective R~lief 

(i) A Bright-Line Rule: 

ter1:1te , Miller , 

but was y based on 11 

absence ttua 

tr1a court i"liller. 

of 1 at tr1e 

to 

, as "the 

tnat Court 1 

without 
the 

40 

, is 

in wnat appears tu ue 

on 

as a cutuff 

that 

age 

o1" Roper 

the 

that tne 

to th::.: 

• (See 

on 

not 

Millar to 

mentions in 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

( 

avan 's have the 

trutn 

out that oroer to as an adult court must consiaer six ( ) 

O r ' . the criteria are 

tne the treatment and 

treatment assti!ssmi:mt was also 

, dllu ( C )( ) - e) , the s stance 

underscores their in the when 

tt1at: all other circumstarn:::ss wnere is not waivt?d to an 

, but committed to state , that: continue until the age 

l: 

H ( ) 

2(a) (1) 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

See (5). 

the 

of tne evioem:.:e 
a 

court must 

o tr,e 
behavior; 

) tne 

(u) tne 

is 21 years 

w:iave, this its for tne 

nature the in 

to 

1 s behavior in tne current 

s record, chariHcter, and 

s as dsmonstrateo oy 

( tne recommendations 

Dr. 

the 
release 

revJ..ew 11 t11at 

ott1er 

) 

cri ter·ia ct1nters on 

Dr. 

Lourt 1 relianc:t: on 

same 

the 

lll ( ) ( lr-:J , , \ :.. tnl:i! 1.nst1 tution, 

tne wl:!s commit tao tnat ine 

to wnich 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

ttaat 11 

in wr1ich t.t1is Court 

Amenament' 

disorder also 

callousness, 

tt'1at States 
condemna 

1 . . . 

to aB 

and 

t:.hare soml::! of thl::l same 

' 1 :::i • L. 

all 

Hiller, 1 

to set a age to 

an tha 

as disocder· , a 

, and wnicr1 cnaractl;lrized 

a 

where doubt 

wllJ.cn should 

found, as 
peers, up 

un 

trutn 

in neuorscienc!:3 

the 

, the 

go, Dr. 

what most 

t!1e 
then 
wnan 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

to page 15) • 

tnis are 

cansiJar~o absent of tnat 

tne commat 

thas;;;: tt'i:ll. ts, 

si1wulo at 

(ii) A Presumptive Rebuttal: 
r • , 

tt1a in witn 1;,ny rule, Mr. 

that the tu 

1 

at 

II 

the author, age as 

cut off, out tnat of 

whicn 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

, 21 I to 

the at which 

of any 

(j~i) Miller Shoul~.Pe Extended, at the least, up to the aae of 1,2 

1 ' 

reasLJn , bast:id ;::in 

in 11 whita 

overcome the 

on 

court should exteno Miller under 1gan 

would have 

f: lf somuona saia 
that baseo upon 

to 1 

cert"'in. 

the that was ~skea 
• I would hava the 

none 

nave been 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

THC: CDU,H: i\11 right. . l dun I t tldvi:: l. f you nc1vcl 4u:.:stl.ons un that . 

MR . KuCH: l navt::1 an1:: tallow-up quastions . Wn~n you sc1id ~u , u~ to 2u or 
througn 2u? 

1 He. uUUh i : l Wd::, dSi<.iny and if you didn't. unuero tand ma , uin1:m I wa.;; using 
lB , 2U , c:.t , I uJ,:H:i rl::!fE:!1:r1.119 tu a µur.son who namindlly hd::. thdL a9t:L In 
at.her worus , but undE:!r , out i~ at tne moment a ZU-year-olu , i . e . a p~rJon 
who could be ~u year~ ana d oay or 20 years and 11 months ano 29 oays . 

TH£ wlTNESS: Tndt 1s now l understood your queJtion . 

,·1k . KuL.H: TndnK 0u , Professor . 11 

(be~ Exnib1t A, iJ~ e 7~ , lin~ 9 to pdge 71 lina 19) , 

Cl~arly , Graham , Roper , and Miller ware all r8strict1:d by the controver:::.y 

rn..:for~ thcl court , whicn tha iJarties' oriefs wert::1 lim.i tl:ld tu . It was tnat 11.m.i. t.ation 

which re~tr1.ctad Dr . ~tainuery's brief ard ne limitJU ni~ canclusiwn to lJ 1earv old . 

have felt confident in specifyi g the ag~ at under 21 yea~s old . 

Nonetheless , whether this court relies on the scientific data , or a modifieo 

approach , despita Miller's reliance on "Youth Matters" , rather tnan and bright-line 

rule , this court , 1.f it instead choose a bright-line rule dpproach , that line should 

be axtended to not las;:; than up ta 1 ~ yedrs old , :iucn a compromise is stlll 

reconcilable witn the fact tndt the Scientific datd clcl~rly provides that all of the 

traits which maka nn adol~scant less culpable , are still present . (See Exhioit A, 

page 14 to 22) . 

In closing Mr . uazzetta tnc1nKs tni Court far 1 t.s com:i1darotian of tm.s 

significantly important issue . 

Dated: April 1 , 202u 

44 

J p dazzetta 
. D. O. C. No . 204987 

Kinro~s Corr~ctional Fdcil.ity 
4J3j W. Industrial ~ark Urive 
Kinchelu~ , M1.cnig~n 4~780 
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UNITED STATES DISTRICT COURT. 

DISTRICT OF CONNECTICUT 

LUIS NOEL CRUZ 
Petitioner 

v. 
UNITED STATES OF AMERICA 

Respondent 

)September 13, 2017 
)1:25 p.m. 
) 
) 3: 11cv787 (JCH) 
) ____________ ) 

141 Church Street 
New Haven, Connecticut 

HEARING 

BEFORE: 
THE HONORABLE JANET C. HALL, U.S.D.J. 

FOR THE PETITIONER: 

FOR THE RESPONDENT: 

W. Theodore Koch, III 
P.O. Box 222 
Niantic, CT 06357 

Patricia Stolfi Collins 
John Trowbridge Pierpont 
William Nardini 
United States Attorney Office 
157 Church Street 
New Haven, CT 06510 
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THE COURT: Good afternoon to you. We're here this 

afternoon in the matter of Luis Noel Cruz versus the United 

st'ates of America. 11CV787. If I can have appearances 

please. 

MS. COLLINS: Patricia Collins, John Pierpont and 

William Nardini for the United States, Your Honor. Also 

present in the courtroom in the first few rows is the White 

family. 

THE COURT: Thank you. Good afternoon to all of 

you. 

MR. KOCH: Good afternoon, Your Honor. Theodore 

Koch for Mr. Cruz who is to my left. 

2 

THE COURT: Good afternoon to you, Attorney Koch and 

good afternoon to you, Mr. Cruz. 

We're here this afternoon for an evidentiary hearing 

on a 2255 petition filed by Mr. Cruz. My understanding is 

we're ready to proceed to take the evidence, Attorney Koch. 

MR. KOCH: Yes, Your Honor. We're ready. 

THE COURT: If you would call your first witness. 

MR. KOCH: Professor Laurence Steinberg. 

THE COURT: Professor Steinberg, if you would come 

up to the witness stand. And when you arrive, I ask that you 

remain standing so the clerk may administer an oath to you. 

LAURENCE STEINBERG 

Having been called as a witness, was first duly 
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3 

sworn and testified on his/her oath as follows: 

THE CLERK: State your name for the record and spell 

your last name. 

THE WITNESS: Laurence Steinberg, Steinberg, 

Philadelphia, Pennsylvania. 

THE COURT: You may be seated, Professor. Good 

afternoon to you and whenever you are ready, Attorney Koch, 

you may begin. 

MR. KOCH: Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MR. KOCH: 

Q. Good afternoon, Professor Steinberg. 

A. Good afternoon. 

Q. can you tell the Court what's your present position? 

A. I'm a professor of psychology at Temple University 

in Philadelphia. 

Q. Can you describe your educational background 

starting with college? 

A. Yes., I graduated from Vassar College with a 

bachelors degree in psychology in 1974. I received my PhD in 

developmental psychology from Cornell in 1977. 

Q. What previous professional positions have you held 

before being at Temple? 

A. I came to Temple in 1988. Prior to that, I was on 

the faculty of the University of Wisconsin Madison and prior 
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to that, I was on faculty of the University of California 

Irvine. 

Q. Can you summarize your publication credits starting 

with the books that you published? 

A. I've authored approximately 15 books, edited a 

couple of other books. I have published 400 or so research 

articles, about 250 of those in peer review journals. 

Q. And scholarly articles are based on what research? 

Whose research? 

A. 

Q. 

A. 

My research. 

Are you on any editorial boards? 

Yes. 

Currently on three editorial boards. One for a 

Journal of Psychology and Law, one for a Journal of 

Neuroscience and one for a Journal of Psychology and Public 

Policy. 

Q. 

THE COURT: Could I interupt you for a moment. 

(Discussion Off the Record.) 

Professor Steinberg, what are your professional 

memberships? 

A. I'm currently a member of the Association for 

Psychological Science, the Society for Research on 

Adolescence and the Society for Research on Child 

Development. 

Q. What major honors have you received? 

4 
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A. I have received honors from the American 

Psychological Association for contributions to the discipline 

of psychology and are for contributions to public policy. I 

have received lifetime achievement awards from the Society of 

Research on Adolescence and Society for Adolescent Medicine. 

I have been elected as a fellow to the American Academy of 

Arts and Science and I was the first recipient of the 

research prize given by a very large Swiss foundation several 

years ago. 

Q. 

A. 

Q. 

A. 

Have you previously testified as an expert? 

Yes, I have. 

Where? 

I testified in state court in Kentucky, in state 

court in Delaware, in federal court in Southern District of 

New York, in state court in Pennsylvania, and before a Parole 

Board in Arkansas. 

Q. Have you ever been involved in the crafting of any 

amicus briefs to the United States Supreme Court? 

A. Yes. In the cases of Roper versus Simmons and 

Graham versus Florida and Miller versus Alabama, I was the 

lead scientist for the American Psychological Association in 

drafting the amicus briefs filed with the court. 

My responsibility there was to make sure that the 

science of adolescent development was accurately represented 

in the briefs filed by association. 
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Q. What would you say is your specific area of 

expertise? 

A. Adolescence. 

MR. KOCH: Your Honor, I ask that the court qualify 

Professor Steinberg as an expert of adolescence. 

THE COURT: I don't have any question about it. 

don't do that under the rules. I ask you to ask your 

I 
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s· questions. If there is an objection to a particular 
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question, the Government thinks he's not qualified to answer 

it, I'm sure that I will heard that objection. 

assuming it won't be an issue. 

Otherwise I 'm 

Q. Thank you. Just from the start, Professor 

Steinberg, can you give us your working definition for our 

present purposes of adolescence? 

A. I think of adolescence as the period spanning ages 

10 to up until 21. 

Q. What are some of the hallmark behavioral 

characteristics of adolescent as you defined them, as 

compared to the adults? 

A. Compared to adults, adolescents are mo.re impulsive. 

~ reckless behavior. They are more prone to engage in r'sky and 

They are more driven by reward relative to adults and less so 

by punishment. They are more oriented toward the present and 

less oriented toward the future ct th an ey are susceptible to 

the influence of other people. 
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Q. 

A. 

Does the brain develop during adolescents? 

Yes, the brain continues to develop during this 

period of adolescence. 

Q. For the purpose of this entire hearing, you're 

defining adolescence as age 10 up to and including age 20? 

A. Yes. 

Q. Is the brain composed of various regions? 

A. Yes. The brain is composed of various regions. As 

scientists, we would be more likely to describe the brain as 

composed of various systems because many brain systems 

include multiple brain regions. 

Q. Are certain regions or systems of the brain, 

particularly significant during adolescence? 

A. Yes. 

Q. Which ones? 

A. There's a brain system that we refer to as the 

7 

cognitive control system. It is responsible for 

self-regulation as well as advanced thinking abilities. That 

includes mainly the prefrontal cortex of the brain and its 

connections to other brain areas. 

There's a second system that's important during 

adolescence that's referred to as the limbic system. It is a 

deep structure of the brain. It is important in how we 

process emotions and process social information and 

experience reward and punishment. 
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Q. I apologize if you already did this. Can you just 

describe the prefrontal cortex and its function? 

A. The prefrontal cortex is the area of the brain 

that's located directly behind the forehead. It's mainly 

responsible for advanced thinking abilities like logical 

reasoning and planning ahead, but it's also responsible for 

what psychologists refer to as self-regulation, the ability 

to control our behavior and our thoughts and our emotions. 

Q. How did the limbic· system and prefrontal cortex 

interact? 

A. We might think of the limbic system as kind of the 

emotional center of the brain and the prefrontal cortex as 

the logical, rational center of the brain. Both systems are 

active all the time. They can communicate with each other. 

Although they don't communicate as well with each other 

during adolescence as they do during adulthood, but in a 

situation that one is making a decision and let's say the 

situation is an emotional arousing one, the limbic system 

will be responsible for the emotional arousal and the 

prefrontal cortex will be responsible for the 

self-regulation. 

One way to think is the limbic system sometime 

serves as an accelerator and the prefrontal cortex serves as 

the brakes. 

Q. How is this interaction between these two systems 

8 
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particularly significant during adolescence? 

A. , Well, at the beginning of adolescence until age 17 

or 18 or so, the limbic system becomes increasingly easily 

aroused. We know that that happens primarily because of the 

impact of puberty on the brain and the prefrontal cortex 

develops very gradually over time so during middle and late 

adolescence, you have what we cafl a maturational imbalance 

between the systems because the limbic system is very easily 

aroused, but the prefrontal cortex, the cognitive control 

system is still immature, so very often arousal of the limbic 

system can overwhelm what the cognitive control system is 

capable of do'ing. 

Q. 

A. 

thinking. 

Q. 

can you give us a definition of cognition please? 

cognition is a word that we use to refer to 

Have you heard of the term hot cognition versus cold 

cognition? 

A. 

Q. 

Yes, I have. 

can you describe to us the differences between those 

two please? 

A. When we're making decisions about things, sometimes 

we make ·them under situations that are very arousing, maybe 

we're angry or we're enthusiastic or we're with other people 

who arouse our emotions, and we refer to that situation as 

the thinking in that situation as hot cognition. That can be 
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10 

contrasted with situations which are very calm when we're by 

ourselves. When we're not emotionally aroused and we refer 

to that as cold cognition. To give you an example, if 

somebody in a research study of mine is filling out a 

questionnaire, let's say I put that person in a room by 

herself. There's nothing to make her emotionally aroused 

either positively or negatively and the situation is calm and 

neutral, she would be using cold cognition when she 

completed that questionnaire. If I took the same person and 

administered the same questionnaire to her after making her 

afraid or after making her angry or surrounding her with a 

group of other people who are urging her to do something or 

to not do something, filling out that questionnaire under 

that circumstance would be considered an example of hot 

cognition. 

Q. How is the difference between hot cognition and cold 

cognition salient to adolescence? 

A. Cold cognition relies mainly on basic thinking 

abilities that are in place and are mature by the time we're 

16 or so. Hot cognition relies both on those abilities but 

also on our capacity to regulate and control our emotions. 

We have all had the experience of trying to make a 

decision when we're upset. We know that our 

decision-making abilities under that circumstance are not as 

good as they are when we're making the same decision when 
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we're calm, and we know that the capacities necessary for 

good decision-making in hot situations or hot cognition are 

still immature during adolescence and aren't fully mature 

until the early or to the midtwenties. 

Q. Are there different phases of development within 

adolescence? 

A. The scientists who study adolescence would often 

11 

divide the period into three phases: early adolescence, let's 

say approximately from 10 to 13, middle adolescence, 

approximately 14 to 17, and late adolescence, approximately 

18 to 21. 

Q. Just basically what are the different 

characteristics of each of those three phases of development 

within adolescence? 

MR. PIERPONT: 

object at this point. 

please? 

The Government is not going to 

Can I have a moment with counsel 

A. 

THE COURT: Sure. 

MR. PIERPONT: Thank you, Your Honor. 

THE COURT: Do you want the question read? 

(Question read by the Court.) 

Well, there are many differences between the early, 

middle and late phases but I assume that you would like me to 

connect this to what we were discussing about hot and cold 

cognition. During early adolescence both types of thinking 
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12 

are still immature. ~arly adolescence compared to adults are 

not as good in cold cognitive abilities and they are not as 

good in hot cognitive abilities. 

During middle adolescence, there are very few 

differences between adolescence and adults in their cold 

cognitive abilities, but they are sti'll · immature with respect 

to their hot cognitive abilities. That is also true during 

They are a little bit better. They still late adolesc~nce. 

are not as good as adults are in the area of hot cognition, 

but they certainly would be comparable to adults in the area 

of cold cognition. 

Q. Do you have an opinion as to when psychological and 

neurobiological maturity is attained? 

A. The answer to that question is complicated because 

different parts of the brain mature along different time 

tables. And therefore, the psychological abilities that 

those parts of the brain govern mature along different time 

tables. If what you mean by your question is when is 

everything completed in all systems of brain both with 

respect to p~ychological functioning as well as brain 

development, I think the concessions would be that this is 

not the case until people are maybe 22 or 23 years old. 

Q. What's the basis of your opinion? 

A. There have been studies, my own as well those of 

other scientists, that have administered psychological tests 
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to people in this age range and have asked at what point do 

these abilities that are being measured stop improving. 

13 

There are brain studies that use brain imaging to look at 

changes in the brain's anatomy and changes in the way the 

brain functions that also have been done with people of 

different ages and they have also asked at what point do we 

no longer see major changes in the anatomy of the brain or in 

the way that the brain functions. 

Q. I want to turn now to the specific 

characteristics of the late adolescence or what you have said 

is 18, 19, and 20-year-olds. 18, 19, and 20-year-olds just 

to be clear, do they fall within your definition of 

adolescence? 

A. Yes. 

Q. can you just backing up describe the history of 

research on adolescent brain development specifically as it 

relates ultimately to late adolescence? 

A. Sure. until the 1990s, it was assumed that the 

brain was fully developed by the time we were 10 or 

11-years-old. That's because the brain reaches its adult 

size by that age. So if you measured th.e volume of the 

brain, you wouldn't see big differences after that age in 

terms of its growth. It wasn't until the advent of brain 

imaging technology like MRI technology that scientists were 

able to look inside the living brain. Obviously it was 
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possible to do an autopsy, cut open the brain and look at it. 

When you do that, you can't see how the brain functions. You 

can only look at the anatomy of the brain. It wasn't until 

there was FMRI and brain imaging that scientists could look 

at the living brain and see what's going on inside when it 

was at work. Studies that began to be done during the late 

1990s illustrated that the brain was continuing to change 

during adolescence in ways that weren't visible by looking at 

the exterior of the brain. This was not known. And the 

first published studies of how the brain was changing during 

adolescence didn't really appear until about the year 2000 so 

relatively recently in terms of the history of science, 

history of the study of development. 

During the period, let's say from 2000 into the 

middle or latter part of the decade, most of the research on 

adolescence brain development focused on people who were 18 

and younger. There was to my knowledge virtually no research 

that went past that age and that looked at brain development 

during late adolescence or young adulthood. 

People began to do research on that period of time 

toward the end of that decade and as we moved into 2010 and 

beyond, there began to accumulate some research on 

development in the brain beyond age 18, so we didn't know a 

great deal about brain development during late adolescence 

until much more recently. 
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Q. Okay. I would like to show you what I have 

previously marked as Petitioner's Exhibit for Identification 

One. I have shared this with the Government. May I 

approach, Your Honor? 

THE COURT: You may. 

Q. That's an article titled "Young Adulthood as a 

Transitional Legal Category: Science, Social Change and 

Justice Policy" by yourself. Just briefly can you tell us 

what's the central point of that article? 

A. The central point of that article is that recent 

discoveries in psychological science and in brain science as 

well as changes in society, should ask us to rethink how we 

view people in the late adolescence period and even.to the 

young adult period in terms of their treatment under the law 

because a lot of the --

MR. PIERPONT: Your Honor, the Government is going 

to object to the answer at this point. We understand that 

Professor Steinberg is here to talk about brain sciences, but 

to the extent we start to get to policy and how people should 

be treated under the law, that goes a little further upfield 

of what the Government expected testimony to be about here 

today. 

THE COURT: I will let the answer stand to the point 

of the objection. I understand it is summarizing the point 

of an article. I think the Government's objection has some 
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legs in the sense that he isn't here to tell us about what 

the policy of the law should be. He's here to tell us what 

might be a basis for law makers or courts to change. 

Q. Let me ask you this: Does that article reliably 

present the scientific knowledge as regards to late 

adolescence as of the present moment? 

A. Yes. And that was the part of the article that I 

was responsible for writing. 

Q. Okay. I would like to offer that as an exhibit at 

this time, Your Honor. 

16 

MR. PIERPONT: Your Honor, the Government -- I have 

spoken to Attorney Koch about this. The Government is not 

going to object again to the extent that it is being offered 

for the extent of what the current science is. If there was 

a jury here, we might have some concerns about the policy 

decisions, but with the understanding that the reason and 

limited reason it is being offered, the Government does not 

have an objection. 

THE COURT: Do I fairly understand, Professor, that 

if I read this article, I will be informed to the extent that 

you understand it, the extent of scientific knowledge studies 

that have been undertaken, et cetera, in the area of late 

adolescence up to the time the articl~ was written? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Then on that basis, I will accept it. 
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MR. KOCH: Thank you, Your Honor. 

THE COURT: Exhibit 1 is a full exhibit, Diahann. 

MR. PIERPONT: Thank. you. 

BY MR. KOCH: 

Q. Now I'm going to show you what's previously been 

marked for identification as Exhibit 2 which is an article 

entitle "When does a juvenile become an adult? Implications 

of law and policy." If I may approach, Your Honor. 

Q. 

A. 

Q. 

THE COURT: You may. 

Do you recognize that article? 

Yes, I do. 

I will cut right to the main question. Does that 

article, like the first one, reliably present the scientific 

knowledge as to late adolescence as of the pr~sent moment? 

A. Yes, it does. 

MR. KOCH: I would offer that, Your Honor, for the 

same purposes of the previous article. 

MR. PIERPONT: Again, Your Honor, subject to the same 

discussion that I had previously with the Court to the extent 

there's science in here, there's no objection. The 

Government does think to the extent there's policy 

discussions and things along those lines, it is beyond what 

we're here to do today. 

THE COURT: Is your offer -- do you have any 

objection to how the Government frames their lack of 
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objection to the purpose of the article? 

MR. KOCH: No, Your Honor. That's in accordance 

with our agreement. 

18 

THE COURT: For example, there's a summary at the 

beginning of this article, it says at the end in this 

article, we summarized recent behavioral and neurological 

findings on cognitive capacity in young adults. That's what 

you are offering it for as opposed to and highlight several 

ways which they bear on legal policies. That's the thrust of 

your offer is the second part? 

MR. KOCH: Correct. 

THE COURT: That's fine then. Exhibit 2 is received 

as a full exhibit with that understanding. 

BY MR. KOCH: 

Q. About those articles, is there any question or 

debate in the scientific community about the findings in 

these articles? 

A. No. 

THE COURT: May I inquire as to where they were 

published. Before you add to your answer, could you tell me. 

One is Fordham Law Review. 

THE WITNESS: I believe the·other is Temple Law 

Review. 

THE COURT: Thank you. 

A; Well, in accord with the back and forth questioning, 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

19 

I will limit my answer to your question with respect to the 

scientific findings that are discussed in the article rather 

than the policy implications, but there's broad consensus 

among scientists with respect· to the scientific information 

that's contained in each of these articles. 

Q. Thank you. Are there ways in which the brains and 

behavior of 18 to 20-year-olds are similar to adults? 

A. 

Q. 

adults? 

A. 

Yes. 

Can you describe some of those similarities with 

As we were discussing earlier, with respect to 

behaviors that we might think of as cold cognitive driven so 

things like logical reasoning or the ability to solve 

problems under neutral nonarousing situations, people that 

age period perform just as well as adults do. 

Q. Are there any ways in which the brain's behavior of 

18 to 20-year-olds are more similar to younger adolescence 

than they were to adults? 

A. There is still immaturity in certain brain systems 

in the behaviors that those brain systems govern, so during 

this age period, late adolescence relative to adults, still 

show problems with impulse control and self-regulation and 

heightened sensation seeking which would make them in those 

respects more similar to somewhat younger people than to 

older people. 
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Q. Thank you. I want to go down a few characteristics 

of adolescence and ask you for each one of these whether late 

adolescence are more similar to younger adolescence or to 

adults. In terms of risk-taking, when does risk-taking peak 

on average? 

A. Well, it depends on the specific type of risk-taking 

that you are talking about, but in general, people in the 

late adolescent years are more likely to take risks than 

people who are adults and more likely to take risks than 

young adolescents are to, so if you were to -- if you were to 

draw a graph showing the prevalence of risk-taking by age, it 

would look like an upside down U. The peak would be 

somewhere, you know, around 17, 18, 19, approximately that 

age range. That's when most type of risky behavior are at 

their height. 

Q. What about impulsivity? 

A. Impulsivity is still developing during the late 

adolescent years. I'm sorry. Correct that. Impulse control 

is still developing during the late adolescent years, so if 

you were to draw a graph of that, you would see a straight 

upward trending line that goes from age 10 to age 25 or so. 

Q. How about susceptibility to the influence of one's 

peers? 

A. Susceptibility to peers is higher during late 

adolescence than it is in adulthood. It is slightly lower 
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than it is during midd.le adolescence, but it is -- but the 

ability to resist peer pressure is developing during the late 

adolescent years. 

Q. What about the capacity for change? 

A. We think that people are more amenable to change 

when they're younger than when they're older. We think that 

people are still capable of change -- are more capable of 

change when they're in their late adolescent years than when 

they're adults. That would be supported by personality 

research that shows that more changes are taking place during 

that time than if you were looking at people who were in 

their late 20s, 30s or 40s. 

Q. With regards to reward-seeking behavior, is the 

prefrontal cortex everything in terms of regulating that when 

it comes to rewards? 

A. No. Because reward-seeking is a combination of an 

urge to go after a reward and the ability to put the reins on 

that urge. So in order to understand reward-seeking at a 

given age, you have to ask both about how the prefrontal 

cortex is functioning, but also about the arousal of the 

limbic system that might lead to reward-seeking. 

I think I said before, but it is worth repeating, 

that the metaphor that I and other scientists usr to describe 

this is having the accelerator pressed down without a good 

braking system in place. That would be true of mid 
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adolescence as well as late adolescence. 

Q. In 2003, you co-wrote an article called "Less Guilty 

By Reason of Adolescence, correct? 

A. Correct. 

Q. Just tell us in terms of the psychology and not in 

terms of the policy, what was the central point of that 

article? 

A. The central point of the article that adolescents 

compared to adults are more impetuous. They are more 

susceptible to peer pressure and their personalities are less 

fully formed. 

Q. How has the research changed since you wrote that 

article? 

A. I think that the conclusions are still the same 

today as they were then. 

Q. If you were writing that article today, what age 

range would you apply it to? 

A. I think I would apply it to the whole adolescent 

period. At that time, we wrote that article because of 

interest and debate at that point about the juvenile death 

penalty. The focus of the article was about people younger 

than 18. If we were writing it today, I think we would say 

that the same things are true about people who are younger 

than 21. 

Q. Is there any question today among the scientific 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

23 

community that late adolescence as a group possessed the same 

hallmarks traits of youth that you ascribed to middle 

-adolescence in 2003? 

A. 

Q. 

They possess many of the same traits. 

I want to turn now. This would be the last section. 

A few questions about the various features of 18 to 

20-year-olds. 

Are there specific characteristics of this group 

that emerge when they are in unsupervised groups of their 

peers? 

MR. PIERPONT: A little bit of feedback. I missed 

the middle part of that question. 

A. Your Honor, I'm wearing hearing aids. I wonder if 

the microphones in those hearing aids are giving some 

feedback. 

THE COURT: It is not you. You are fine. It is 

Attorney Koch keeps getting a buzz. 

MR. KO_CH: I have been hearing that the whole time. 

I could turn microphone off and yell. 

THE COURT: No, you will hear it and I will hear it. 

He might hear it. Nobody behind you would hear it. That's 

not a good outcome. 

MR. KOCH: This sounds better to me. 

THE COURT: I think that's fine. You better put the 

question again. 
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BY MR. KOCH: 

Q. Are there specific characteristics of 18 to 

20-year-olds that emerge when they were in unsupervised 

groups of their peers? 

A. 

Q. 

A. 

Yes. 

What are they? 

In general, when people that age are with their 

24 

peers and where there are no adults present, it makes them 

even more inclined to take risks, and it makes them even more 

reward-seeking than when they are by themselves. This 

actually is one of the main focuses of the research that my 

team at Temple University has been doing for the last 15 

years. 

Q. Tell me about what kind of studies have you been 

doing on that? 

A. Well, in a series of studies, we invite research 

participants to come to our lab. We invite them to come with 

one or two friends, then we randomly assign the people in the 

study to take a test battery either by themselves or with 

their friends watching them. In some of the experiments, the 

friends are in the room with them. In some of the 

experiments, the friends are in an adjacent room, but they 

can watch the subject's performance on a monitor. 

In some of the studies, the person we're testing is 

inside a brain imaging machine. The friends would be also in 
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an adjacent room watching the subject's performance on a 

monitor. And we administer a series of different kinds of 

tests, some risk-taking tests, some reward-sensitivity tests, 

some cognitive-control tests, then we compare how people 

respond when they're alone versus how they respond when 

they're in the presence of their peers. 

we have done this with people of different ages, 

then we can ask is the effect of being around your peers 

different, if you are an adolescent than if you are an adult. 

What we have found, as I said before, is that w):len people are 

in the presence of their peers, up until about age 24 or so, 

we get this peer effect where it increases their risk-taking 

and reward-sensitivity, and we don't see that effect after 

age 24 where adults perform the same way when they are by 

themselves as when they are in a group. 

Q. Have you ever used the term "the social brain"? 

A. I have. 

Q. What does that mean? 

MR. PI.ERPONT: Your Honor, may I have one more 

moment with Attorney Koch? 

Thank you, Your Honor. 

Q. what does the social brain mean? 

A. The social brain is a term that is used to refer to 

a brain system that is important for how we perceive other 

people and how we judge their opinions of us as well as 
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their -- as well as their emotions and their facial 

expressions and so on. 

Q. Are adolescents particularly are late adolescents 

particularly concerned with their social status? 

A. 

Q. 

A. 

Yes. 

How so? 

Well, the social brain becomes more active during 

adolescence, then it becomes less active as we mature into. 

adulthood. What that does is it makes adolescents, including 

late adolescents more sensitive to their standing in a social 

group, more sensitive to the impressions that they make on 

other people, more sensitive to the opinions that other 

people have of them, and therefore, we think that explains 

why compared to adults, adolescents are more likely to change 

their behavior when they are with other -- when they are with 

their peers. Whereas adults are more consistent when they 

are alone and when they are with their peers. 

Q. Is an immature, late adolescent different from an 

immature adult? 

A. Maybe in the following way. As I said before, we 

think that the brain has matured by the time people are 22 or 

23-years-old. What that means is that somebody who is 

younger than that who is immature still might become more 

mature over time. Whereas somebody who is immature who is 30 

let's say is probably never going to be very mature because 
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the parts of the brain that are still -- that regulate these 

kinds of behaviors are done. They are done developing. So 

of course, with somebody who is younger, you don't know what 

the future is going to hold. We do believe that the vast 

majority of people that show immaturity during adolescence 

grow up to be mature adults, but we know that there are some 

immature adults so obviously not all of them do. 

Q. 

A. 

Q. 

Do late adolescents know right from wrong? 

Sure. 

So how is it consistent to know right from wrong yet 

be less responsible by reason of adolescence? 

A. Well, by asking about being less responsible, I want 

to restrict my answer to less responsible psychologically and 

make sure I'm not talking about less responsible legally so 

we don't get into areas that are beyond my expertise. By 

less responsible, I mean less able to control their own 

behavior. 

Q. Is it possible, using the MRI studies that you 

mentioned earlier, to conclude that any given adolescent has 

attained psychological and neurobiological maturity? 

A. 

Q. 

A. 

No. 

Why not? 

We don't have the precision that would be necessary 

to do that and we don't -- I'm not even sure we would know 

exactly what to look for. 
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Most of the MRI studies that are done talk about 

averages _of people of different ages. It is not yet -- we 

can do a brain scan of somebody and we can say whether he has 

a tumor or whether he has a lesion in his brain, but we can't 

look at an individual brain and say is this more like an 

adolescent brain or more like an adult brain. We're just not 

there yet. 

Q. I think you mentioned earlier that adolescents are 

more sensitive to rewards and less sentence to penalties, 

correct? 

A. 

Q. 

Correct. 

Is the harshness of a penalty likely to impact on 

the decision-making of a late adolescent who is making 

decisions in the decision-making of hot cognition? 

MR. PIERPONT: The Government objects. We're talking 

about the harshness of penalties. We seem to be getting 

astray of the scientific underpinnings that Dr. Steinberg is 

to testify about today. 

THE COURT: If he can't answer it, he can tell me 

that. If he can, I think it is not impermissible in the 

context of his prior testimony because he talked about hot 

cognition, making decisions, being more reward focused than 

risk focused and penalty to me is a risk, so if you can 

answer the question in that context and just in the sense of 

greater risk meaning greater penalty without a particular 
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penalty. 

If you want to put a further question as to a 

particular penalty, you can do that later. If you can get me 

this far with that answer, sir. If you can't answer it, then 

maybe the objection is well taken, but I will let you answer. 

A. I can answer and I understand the distinction that 

you are drawing. I think that whenever we're making a 

decision that has some risk involved, we're always weighing 

the cost and benefits of different courses of action. To the 

extent that a potential penalty or a punishment for doing 

something is salient, we're less likely to take the risk 

because we get worried that we're going to be punished. 

But under conditions of emotional arousal when hot 

cognition is operating, adolescents are less likely to pay 

attention to the downside of a risky decision, and they're 

more focused on the rewards of it, so it means that the 

prospect of being punished for something and I mean 

punishment not in a legal sense, like getting a shock in a 

psychological experiment, the prospect of being punished for 

something is less salient to an adolescent than it is. to an 

adult. 

In psychological research on deterrence, that 

evidence has been used to argue that this is why kids are 

less likely to be deterred by the knowledge that something 

bad can happen to them because they are not paying attention 
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to it the way they would pay attention to it under the 

condition of cold cognition. 

Q. You mentioned that the research on this really got 

going in the nineties. Is there anything indicating that 

adolescent brains in the 90s or 80s would be any different 

than adolescent brains today? 

A. No. 

30 

Q. Has your research been replicated in other parts of 

the world? 

A. Yes. 

Q. Let me ask more specifically. Are adolescents in 

other countries and cultures falling into these same research 

findings that you have had? 

A. Well, we recently completed a study of 5,000 people 

mail in 11 countries, countries that were very different from 

each other. Some in Europe, some in Africa, some in Asia, 

some in the Middle East and some in North and South 

America. 

We looked at the two age patterns that I talked 

about before, this upside down U for reward-seeking, 

sensation-seeking and we found the same upside down u in 

other parts of the world as we have found in American 

samples. 

We also looked at this gradual increase in 

self-control that I described before, and we also found that 
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in other parts of the world as we have in American samples 

with the improvements in self-control going on until people 

were in their midtwenties. 

31 

Q. That upside down U, I believe you had mentioned that 

in the risk-taking context? 

A. Yes. 

Q. Age 17 to 19? 

A. Yes. 

MR. KOCH: I have nothing further, Your Honor. 

THE COURT: Thank you. For the Government please on 

cross-examination. 

MR. PIERPONT: Your Honor, it is my intention to go 

through at least one of the exhibits that Attorney Koch 

introduced so I brought this laptop. I will also point out I 

have a couple other documents from which I plan to read. r 

don't intend to introduce them as exhibits. To the extent it 

would be helpful to the Court to take a look and Attorney 

Koch to take a look, maybe we can use the Sanction system and 

publish them on the screen for the Court and Attorney Koch. 

THE ·coURT: That's fine. 

CROSS-EXAMINATION 

BY MR. PIERPONT: 

Q. 

A. 

Q. 

Professor Steinberg, good afternoon. 

Good afternoon. 

I would like to talk a little bit maybe just to 
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clarify about the breakdown of age definitions between 

adolescents and young adults, just to make sure we're on the 

same page. 

To be clear, I know there's b~en a little bit of 

question about this, when you say adolescence here today, you 

are defining it as the age from 10 to 20. That's inclusive 

all the way up to somebody who is about to turn 21. Is that 

fair so say? 

A. 

Q. 

Yes. 

As you testified previously, it could be further 

subdivided young adolescence or early adolescence is 10 to 

14, is that right? 

A. I said 10 to 13. 

Q. 10 to 13 Middle adolescence maybe 13 to 17 area, is 

that fair to say? 

A. 14 to 17. 

Q. Late adolescence being this 18 to 20 range that 

we're talking about today? 

A. Right. 

Q. These boundaries have been fairly consistent for the 

last five years, is that fair to say? 

A. Yes, with the caveat that they are just labels and 

just as, you know, here, you might say 10 to 14 and I might 

say 10 to 13. There's nothing -- these are labels that 

scientists use, but if I was speaking to other people who 
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study adolescent development, I think they would use similar 

labels and similar cut points. 

Q. Put differently, five years ago p~ople weren't 

saying middle adolescence was a 13-year-old or 12-year-old? 

A. Not as far as I know. 

Q. Those categories generally have been consistent for 

the last five years? 

A. Yeah. 

Q. There's some overlap between what's referred to in 

the literature as late adolescence and young adult as well, 

is that fair to say? 

A. It's a term of logical overlap. Some people might 

use young adult to refer to people who are, you know, 18 to 

24 or something like that. Other people might use it only to 

refer to people who are 21 to 24. 

Q. And in some of your own work, you have looked at 

young adulthood and even talked about it in the context of 18 

to 21 that being the category. Is that fair to say? 

A. I'm not sure. I have a textbook on adolescence and 

I use the age ranges that I spoke about earlier in that. 

am not sure what you are referring to. 

I 

Q. Let me bring up Defendant's Exhibit 1 then and this 

is a full exhibit that was just introduced .. This is the 

"Young Adulthood as a Transitional Legal Category: Science, 

social Change and Justice Policy article. 
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THE COURT: That's Petitioner's 2. 

MR. PIERPONT: I'm sorry. That's right. 

Q. Doctor, you should be able to see it on the screen 

in front of you as well. 

THE COURT: You have to enlarge that. 

A. I have a copy of that in front of me. 

THE COURT: I do, too, but he's going to direct you 

to particular pages, Professor. He's at 645. 

A. When you enlarge it, I can read it firie. 

Q. I will take you to page 645, as the Court said. Do 

you prefer Professor or Doctor? 

A. Either. 

Q. If you go to page 645, there's some discussion in 

this article. This is an article that you co-authored, is 

that right? 

A. 

Q. 

Yes. 

I will direct you to one sentence there that's 

highlighted. It says· "Although 18 to 21-year-olds are in 

some ways similar to individuals in their midtwenties, in 

other ways, young adults are more like adolescents in their 

behavior." 

Fair to say that that sort of suggests that by young 

adults, at least in this article, you are talking about 18 to 

21-year-olds? 

A. Yes. And that's because the two other authors of 
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this article are law proJessors and this article stemmed from 

questioning the boundary that the law draws and the law draws 

the boundary at 18 and so in legal parlance, it would be 

appropria•te to refer to those people as young adults. 

Q. I don't want to go too far down there, but for the 

purposes of this article, when you are saying young adults, 

you mean young adults from the ages of 18 to 21 as opposed to 

something earlier than that or something later than that age 

range? 

A. I believe so, yes. 

Q. I would like to talk a little about this idea of 

late maturation in the brain in areas affecting judgment and 

decision-making. You testified about that on direct not that 

long ago. Do you remember that? 

A. Yes, I do. 

Q. And we heard you testify that part of the brain such 

as the prefrontal cortex, that's sort of responsible for some 

of the controlling of the impulses and sort of the CEO, the 

decision-maker of the brain. You testified along those 

lines? 

A. Yes. 

Q. And that the limbic system is the emotional reaction 

part of the brain that the cortex helps control and rein in. 

Is that fair to say? 

A. Roughly. 
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Q. You were, as you testified, the lead scientific 

consultant for the American Psychological Association amicus 

bri~f in Miller, right? 

A. Yes. 

Q. As you I think testified on direct, you consulted on 

the science that was presented to the Supreme Court in that 

brief. Is that fair to say? 

A. 

Q. 

Yes. 

It was your job to make sure the science was 

accurate, is 'that right? 

A. Yes. 

Q. Were you familiar as well with other scientific 

briefs submitted to the court in that context? 

A. 

Q. 

A. 

In Miller? I don't recall. It was sometime ago. 

How about a brief by J. Lawrence Aber? 

Aber, yes. I don't remember the contents of it, but 

I know that he was a co-author of another brief. 

brief. 

Court. 

MR. PIERPONT: Your Hono~, I'm going to pull up that 

That's for the convenience of Attorney Koch and the 

I don't plan on introducing it as an exhibit. 

THE COURT: What will it be marked for I.D.? 

MR. PIERPONT: Government's 1 for identification 

purposes. I don't know, Your Honor, if you want to take it 

down from the screen up there or. 

THE COURT: I'm sorry. 
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MR. PIERPONT: I don't know if you would like to take 

it down from the screen up there. 

THE COURT: Why? 

MR. PIERPONT? As it stands r·ight now, if I were to 

pull it out, it would be going to the entire courtroom and 

the witness. 

THE COURT: It is a public document unless you don't 

want me to look at it. 

MR. PIERPONT: No, Your Honor. I'm just pointing it 

out to you. 

THE COURT: Yup, go ahead. 

Q. So in the APA brief on which you were the lead 

scientific consultant, the brief stated, it is now and I'm 

quot.ing. "It is now well established that the brain 

continues to develop throughout adolescence and young 

adulthood in precisely the. areas and systems that are 

regarded as most involved in impulse control, planning and 

self-regulation." You see where it says that, right? 

A. I do. 

Q. That is similar to the testimony that you have given 

here today? 

A. Yes, it is. 

Q. As the lead scientific consultant, you believed it 

was accurate at the time that it was in this brief as well, 

right? 
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A. 

Q. 

Yes. 

Excuse me for one moment. I'm going to go to the 

38 

thirteenth page of Government's Exhibit 1. I'm going to 

direct you to the bottom of the thirteenth page of 

Government's Exhibit 1 for identification purposes. 

It reads, "Well into late adolescence, there's an 

increase iri connections not only among cortical areas, but 

between cortical and subcortical regions that are especially 

important for emotion regulation." Are we talking there 

about in part the prefrontal cortex and the limbic system 

that you had spoken about previously? 

A. 

Q. 

Precisely. 

It continues to read "As the brain matures, that 

self-regulation is facilitated by the increase connectivity 

between regions important in the process of emotional and 

social information and reducing important in cognitive 

control processes." Do you see that? 

A. Yes, I do. 

Q. That's expanding further upon the idea that as the 

interconnectivity between the frontal cortex and the limbic 

system as that develops, an individual gains greater control 

in order to check their emotional reactions; is that right? 

A. Yes. 

Q. It continues to say, "This developmental· pattern is 

consistent with adults' superior ability to make mature 
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judgments about risk and reward and to exercise cognitive 

control over their emotional impulses especially in 

circumstances that adolescents would react to as socially 

charged." 

39 

so there we're talking a little bit about 

adolescence maybe in the hot cognitive state and the contrast 

between somebody who is in their late adolescence as opposed 

to an adult, right? 

A. I believe so. I don't know the exact context of 

this, but that's how I read it. 

Q. Let me go back one page and just bring you to the 

--give you the context to bring you to the beginning of the 

particular paragraph. It says well into late adolescence 

there, right? 

A. 

wrote. 

Yes. But I don't know. This is not a paper that I 

I don't know what these authors are using as their 

definition of well into late adolescence. 

Q. You were the scientific consultant on this brief, 

though, right? 

A. 

Q. 

Is this our paper or is this the Aber paper? 

I'm sorry. This is the American Psychological 

Association. 

Yes. A. 

Q. Late adolescence there you understand that to be 

talking about the context of 18 and older. Is that fair to 
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say? 

A. Yes. I believe so. We're talking about a brief 

that was written -- which brief is this, by the way? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

yup. 

This is the American Psychological Association. 

For which case? 

For Miller. 

So this is a brief that is now seven years old. 

Maybe five years old. 

Five years old. Miller was decided in 2012 but 

Q. So somewhere between five and seven years old this 

brief was? 

A. Right. 

40 

Q. To be clear maybe we'll go to the fourteenth page of 

what's been previously marked as Government's Exhibbt 1 and 

in this brief, middle adolescence is defined as roughly 14 to 

17, right? 

A. Yes. 

Q. Elsewhere where it talks about late adolescence, 

fair to concluded that we're talking about people who are 

older than 17. Is that fair? 

A. Correct. 

Q. Going back to the fourteenth page of what's been 

previously marked Government's Exhibit 1, there's a sentence 

that reads "Studies have shown that the prefrontal cortex is 
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among the last areas in the brain to mature fully." Do you 

see that, right? 

A. I do. 

Q. That's consistent with your testimony here today 

about the prefrontal cortex developing much later 

withdrawn. Let me make sure I get it right. 

41 

That's consistent with your testimony earlier today 

that prefrontal cortex development continues into an 

individual's 20s. Is that fair to say? 

A. Yes. Yes, if you include the connections between 

the prefrontal cortex and other brain regions. 

Q. 

A. 

For instance, including the limbic system, right? 

Yes. 

Q. So I'm going to also bring up -- Your Honor, 

let's -- I'm going to bring up another exhibit that we can 

call Government Exhibit 2 for identification purposes. This 

is the Aber brief. I will take you to two things there. 

THE COURT: Aber? 

MR. PIERPONT: Aber, A-b-e-r. 

Q. This was a brief submitted to Miller, right? 

Submitted in Miller. 

A. That's what it says here. 

Q. So let's take a look at the eleventh page. And here 

it reads "Since Graham, studies continue to confirm that the 

prefrontal cortex is among the last regions of the brain to 
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mature. In _fact, the prefrontal cortex is not fully mature 

until an individual reaches his or her 20s." Do you see that 

language there? 

A. I do. 

Q. And that was consistent with your testimony here 

earlier today with the caveat that we're talking about 

interconnectivity between the limbic system and the 

prefrontal cortex, right? 

A. Yes. 

Q. That's consistent with what was in your brief that 

was presented to Miller as well, right? 

A. 

Q. 

Yes. 

We focused a little bit on the limbic system. I 

think I've mentioned it in passing a couple of times, but I 

want to hone on it a little bit more here. You testified 

that the limbic system is the emotionally charged part of the 

brain, that the prefrontal cortex doesn't gain more control 

over until an individual is in their 20s, right? 

A. Yes. 

Q. Do you recall writing in 2008, a paper called A 

Social Neuroscience Perspective on Adolescent Risk-taking in 

Developmental Review? 

A. I do. 

MR. PIERPONT: Your Honor, I have that. I would 

like to, for identification purposes, call that Government's 
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Exhibit 3. And Your Honor, I have paper copies if you prefer 

if it would be easier for the court to have. 

THE COURT: I can't read it ·on the screen. Attorney 

Koch, would you prefer that I have a paper copy? 

MR. KOCH: I have no preference. 

THE COURT: Somehow the clerk has to end up with a 

copy. 

MR. PIERPONT: Why don't I bring up a couple paper 

copies for the Court at this point. 

BY MR. PIERPONT: 

Q. I would direct you, Professor, to the fourteenth 

page of what's been previously marked Government's Exhibit 3. 

I'm going to read what it says here. There's a discussion 

about the decline in risky activity after adolescence and 

after going through a little bit before, you write, "A more 

likely, although not mutually exclusive, cause of the decline 

17 ·of risky activity after adolescence concerns the development 
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of self-regulatory capacities that occur over the course of 

adolescence and during the 20's." Do you see that? 

A. 

Q. 

I do. 

This is consistent with your testimony here earlier 

today that we have been talking about with the prefrontal 

cortex exerting control over the limbic system? 

A. 

Q. 

I believe so. 

In fact, if you continue to read later in that 
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paragraph, you write "The maturation of this cognitive 

control system during adolescence is likely a primary 

contributor to the decline in risk-taking seen between 

adolescence and adulthood. This account is consistent with 

the growing body of work on structural and functional changes 

in the prefrontal cortex which plays a substantial role in 

self-regulation and in the maturation of neural connections 

between the prefrontal cortex and the limbic system which 

permits the better coordination of emotion and cognition. 

These changes permit the individual to put the brakes on 

impulse sensation-seeking behavior and to resist the 

influence of peers, which, together, should diminish 

risk-taking. Do you see that there? 

A. 

Q. 

I do . 

We see a little bit of your analogy there as well in 

some way where you write about putting the brakes on what 

would otherwise be an impulsive reaction, right? 

A. 

Q. 

paper? 

A. 

Yes. 

That's what you're writing back in 2008 in this 

Yes. 

Q. You had testified a little bit about the 

consequences of this as well, right, this idea that the lack 

of impulse control due to the development of the limbic 

system but underdevelopment of the prefrontal cortex leads 
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young adults or 18 to 20-year-olds to act like juveniles in 

stressful situations. Do you remember giving testimony along 

those lines? 

A. 

Q. 

Yes. 

I would like to go back to the APA brief on which 

you consulted and check that testimony against what is in the 

brief, so I will bring up what's been previously marked as 

Government's Exhibit 1 for identification and I will take us 

to the seventh page. 

And the brief says there "During puberty, juveniles 

evince a rapid increase in reward and sensation-seeking 

behavior that declines progressively throughout late 

adolescence and young adulthood." You see that, right? 

A. I do. 

Q. That's consistent with what you presented to the 

Court here today in terms of into young adulthood that 

sensation-seeking behavior declines progressively into and 

including that young adulthood period, right? 

A. Um-hum. 

Q. To be -- not to put too .fine of a point on it, but 

through late adolescence and young adulthood, that's clearly 

taking us through the 18 to maybe 21, 22, 23-year-old time 

period. Is that fair to say? 

A. Yes, I believe I said before that the peak in this 

is around 17, 18, 19 or so, so after that it starts to 
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decline. 

THE COURT: What's the "it" in that answer? 

THE WITNESS: The sensation-s·eeking and 

reward-seeking. 

BY MR. PIERPONT: 

Q. I'm going to take us to the eighth page of this 

46 

Government's Exhibit 1 and again consistent with the brief 

says "More recent studies confirm" -- well, let's start with 

"In one example, researchers examined differences in 

impulsivity between ages 10 and 30 using both self-report 

performance measures and concluded that impulsivity declined 

through the relevant period with gains in impulse control 

occurring throughout adolescence and into young adulthood." 

And again consistent with your testimony on direct 

about this idea that you are not as impulsive as your 

prefrontal cortex begins to gain control over the limbic 

system, right? 

A. Correct. 

Q. In fact, that brief also contains the following 

language which says "Thus expecting the experience-based 

ability to resist impulses to be fully formed prior to age 18 

or 19 would seem on present evidence to be wishful thinking." 

Do you see that language there? 

A. 

Q. 

I do. 

So in the brief there, you were saying impulse 
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control. It would be wishful thinking to think that your 

impulse control would be fully developed by the time that you 

are 18 or 19; is that right? 

A. Yes. 

Q. A little bit more about the impact of peers and 

environmental pressures. The APA brief contains the 

following language. Page 10 of what's been marked 

Government's Exhibit 1. 

"The ability to resist and control emotional 

impulses to gauge risks and benefits in an adult matter and 

to envision the future consequences of one's actions, even in 

the face of environmental or peer pressures, are critical 

components of social and emotional maturity necessary in 

ord.er to make mature, fully considered decisions. 

Empirical research confirms that even older 

adolescents have not fully developed these abilities and 

hence, lack an adult's capacity for mature judgment. It is 

clear that important progress in the development of social 

and emotional maturity occurs sometime during late 

adolescence and these changes have a profound effect on the 

ability to make consistently mature decisions." 

Do you see that language? 

A. I do. 

Q. We're focusing on the time period of late 

adolescence which would put us 18, 19, 20 in that area, 
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right? 

A. Yes. 

Q. So I would like to turn now to what's been 

previously marked as Defendan.t' s Exhibit 2 which I have on 

the screen here and I would like to jump into it and read a 

little bit about the science that's contained in here. Now 

to be clear --

THE COURT: Is it Government's Exhibit 2? 

MR. PIERPONT: This is Defendant's Exhibit 2. 

48 

THE COURT: The defendant is the Government in this 

case. 

MR. PIERPONT: I mean Petitioner's Exhibit 2. 

apologize. 

THE COURT: Go ahead. 

I 

Q. To be clear, you testified on direct examination 

that this is the present state of knowle.dge regarding 

adolescence or so the best statement of knowledge __ 

withdrawn. 

Let me ask you to characterize it one more time 

similar to as you did on direct. When you were talking about 

the science contained in this article, how did you describe 

it in sum and substance? 

A. As the present state of our knowledge at the time 

the article was written. 

Q. You had testified as well that at least in terms of 
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the science contained in here, there's broad consensus about 

the science that's in this article, right? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Now you are a listed author on this paper, right? 

Yes. 

As a listed author you read this paper, right? 

Yes. 

You agreed what was in it largely? 

Yes. 

THE COURT: I'm a little confused. I'm looking at 

what I wrote was Petitioner's Exhibit 2. Maybe that's my 

mistake. It is an article that's written by a professor I 

know from NYU, Taylor-Thompson. 

A. I believe that he's speaking about Petitioner's 

Exhibit 1. 

THE COURT: You are no't an author on 2, right? 

MR. PIERPONT: Let me double check. 

THE WITNESS: Mine is marked 1. 

THE COURT: You were answering as to l? 

THE WITNESS: Yes. 

THE COURT: Thank you. 

MR. PIERPONT: That's right. I apologize this is 

Petitioner's Exhibit 1, not Petitioner's Exhibit 2 that we're 

speaking about. 

THE COURT: His answer I guess was that it is a 
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present statement of the knowledge in this area. 

A. At the time the article was written, yes. 

THE COURT: Which is 2016. 

BY MR. PIERPONT: 

Q. Was this published in 2016 or 2017? Do you know, 

Professor? 

A. I believe 2016, but I'm not absolutely certain. 

Q. So I would like to take you then to the seventh page 

of this exhibit and it reads, "Research on developmental 

differences between adolescents and adults often has not 

drawn age distinct.ions among indi victuals older than 18 and 

therefore is of limited value in understanding risk-taking 

among young adults." Do you see that language? 

A. Yes. 

Q. To be clear, young adults as we talked about in this 

article refers to people from the ages of 18 to 21, right? 

A. 

Q. 

A. 

Q. 

Yes. 

This was published in 2016 you said, right? 

Yes. 

Do you agree with this statement there's only 

lim1ted value in understanding risk-taking among young adults 

or that is individuals from the ages of 18 to 21? 

A. What we meant by this sentence is that -- is that 

there has not been a lot of research that has specifically 

looked at people who are older than 18 and divided them up 
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into different age groups for purposes of comparison. 

Q. To be clear, the conclusion that you draw from that 

is that research on developmental differences is, therefore, 

of limited value in understanding risk-taking amongst young 

adults, right? 

A. Yes, but the next word is "nevertheless." 

THE COURT: Could I ask you to give me the page of 

the article, not the seventh page because I went to the 

seventh piece of paper and I can't find the language. 

MR. PIERPONT: I understand. Page 646, Your Honor. 

THE COURT: Thank you. Okay. I got it. 

BY MR. PIERPONT: 

Q. You continue "Nevertheless, theoretical models can 

inform our discussion of risk-taking in young adulthood," 

right? 

A. Yes. I do think it is fair to look at both of those 

sentences together. 

Q. So later on page 647 and going into 648, you write, 

as one of the three authors, "The age patterns in risk-taking 

would seem to offer support for the conclusion that young 

adults are also affected by the developmental influence 

that" -- hang on one second. I will withdraw that. 

Let's start right here at the beginning of 648. You 

write, "The study of psychological development in young 

adulthood is less advanced and the findings of this research 
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are less consistent than the findings of research on 

adolescents. Do you see that language there? 

A. I do. 

Do you agree with that statement? 

Yes. 

52 

Q. 

A. 

Q. And you go on to gi~e a couple of limitations and I 

will focus on two of them now today discussing some of the 

shortcomings with the research on young adults in this paper 

here. 

The first one reads "One limitation" and I will zoom 

in so everyone can read. 

"One limitation is that studies rarely shrvey a 

sample that includes adolescents, young adults and 

individuals in their late 20s using the same measure for all 

three groups." Do you see that language there? 

A. 

Q. 

I do. 

You agree that's a shortcoming with the research 

amongst 18 or 21-years-old? 

A. 

Q. 

Yes. 

You continue to write or you and two other authors 

continue to write, "A second limitation is that studies that 

span the necessary age range frequently lack the statistical 

power to compare narrowly defined age groups." Do see that 

language as well? 

A. Yes. 
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You would agree with that statement as well? 

Yes, I do. 

53 

Q. 

A. 

Q. studies of 18 to 21-year-olds don't always have the 

statistical oomph that's needed to maybe pass muster at least 

in the same way as first studies amongst adolescents. Is that 

fair to say? 

A. r think what we meant there was that studies that 

have adults or people from 18, all the way up to further into 

the 20s, don't necessarily divide them up into age groups 

where there's enough statistical power to compare them. It 

is not within the 18 to 21 group as you phrased your 

question, but it is wider than that. 

Q. r understand. So let's take a look then at page 649 

of this exhibit. You write "Conclusions about whether 

psychological development continues beyond age 18 are highly 

task dependent. consider, for example, the question of 

whether young adults." Again in that context, taking about 

18 to 21-year-olds, right? 

A. Yes. 

Q. "Like juveniles, aie more susceptible than older 

adults to peer influence. The answer is equivocal." Do you 

see that writing there? 

A. I do. 

Q. Do you agree with that statement that the science 

and the studies suggest -- well, it is ambiguous as to what 
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impact peer pressure has on young adults? 

A. That's right. 

Q. You continue to write there "Studies of resistance 

to peer influence using self-reports do not find age 

differences after 18." Do you see that language there? 

A. I do. 

Q. "But experimental studies comparing individuals' 

performance on decision-making tasks, when they are alone 

versus when they are with their peers find peer effects on 

task" --
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THE COURT: Could I just ask you to slow down. My 

brain can't compute what you are saying so I have no idea how 

she can take it down. My brain can't listen at the speed. 

MR. PIERPONT: Happy to slow down. 

THE COURT: Thank you. 

BY MR. PIERPONT: 

Q. So you continue to write "Studies of resistance to 

peer influence using self-reports do not find age differences 

after 18, but experimental studies comparing individuals 

performance on decision-making tasks when they were alone 

versus when they are with their peers find peer effects on 

task performance after this age at least into the early 20's" 

Do you see that language there? 

A. I do. 

Q. You continue to agree with that language? 
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A. 

Q. 

Yes. 

"For example, exposure to peers increases young 

adults' preference for immediate rewards, willingness to 

engage in exploratory behavior and ability to learn from 

experience." 

Do you see that. 

Yes. 

55 

A. 

Q. You continue to write "In some studies, exposure to 

peers has been shown to increase young adults' risk-taking; 

but in other studies, this has not been found." 

A. 

Q. 

Do you see that as well, right. 

Yes. 

so jumping to page 651 of this exhibit. Here you 

are discussing neurobiological research and brain development 

in young adulthood. And you write, along with other authors, 

"As with behavioral research, very few studies have 

systematically examined age differences in brain development 

among individuals older than 18. In most studies, 

adolescents are compared to adults with the latter group 

composed of people who may be as young as 19 or as old 50. 

When adult comparison groups average data from such a wide 

age range, it is impossible to draw specifi.c inferences about 

potential differences between young adults and their older 

counterparts." 

Do you see that language there? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

56 

A. Yes. 

Q. Do you agree that where adult comparison groups have 

average data from such wide age ranges, that it is impossible 

to draw specific inferences about individuals from the age of 

18 to 21? 

A. If you don't have that category separated out, you 

couldn't. 

Q. You agree with this that in most studies that is the 

case, that adolescents are compared to adults with people 

from the ages of 18 to 50 in that group, right? 

A. 

Q. 

Yes. 

On the next page, this is on page 652. You write as 

follows about this research on brain systems and that is, 

"The research indicates that brain systems governing thinking 

about social relationships undergo significant change in 

adolescence in ways that heighten concern~ about the opinions 

of others. Compared to adults, adolescents seem especially 

sensitive to both praise and rejection, making young people 

potentially more easily influenced by their peers." 

You.continue to write. 

"But very little research has asked whether and how 

these brain systems continue to change beyond the teen years. 

One study that examined the impact of peers on neural 

responses to reward in a sample of adolescents, ages 14 to 

18, young adults, 19 to 22, and adults, 24 to 29, found that 
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the presence of peers increased activ·ation in this brain 

adolescents but had no impact in the other two region among 

age groups_.,. 

You see that language there, right? 

A. I do. 
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Q. The other two age groups in this case would include 

lt albel·t as defined from 19 to 22, right? young adu s 

A. Yes. 

Q. I will take us to one more page here and I will read 

And this, Your Honor, is on two separate highlighted parts. 

page 653 of Petitioner's Exhibit 1. 

You write "It is clear that the psychological and 

neurobiological development that characterizes adolescence 

continues into the midtwenties, but the research has not yet 

produced a robust .understanding of maturation in young adults 

age 18 to 21. 

You see that, right? 

A. I do. 

Q. And you agree that there is not yet a robust 

understanding of maturation in young adults aged 18 to 21? 

A. I do. 

Q. You continue later, "The research on age patterns in 

risk-taking and on emotional maturation, particularly on 

impulse control in negative arousal states and peer influence 

in social contexts, provide the most powerful evidence that 
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young adult offending likely represents a continuation of 

adult (sic) risk-taking, driven by developmental forces; but 

many uncertainties remain." 

Do you see that language as well? 

A. I am but in your reading of it I think you misquoted 

it. It likely represents a continuation of adolescent 

risk-taking. I believ~ you said adult risk-taking. It says 

adolescent risk-taking in the article. 

Q. Yes. Adolescent risk-taking, but you do agree that 

uncertainties remain in that regard? 

A. I'm sorry. 

Q. You do agree that uncertainties remain in that 

regard, right? 

A. Yes. 

MR. PIERPONT: Excuse me for one moment. 

I have nothing further, Your Honor.. Thank you. 

THE COURT: I have a few questions. I will ask them 

before redirect. I will give the Government a chance to 

follow-up if they have questions on my questions. Give me a 

minute to organize my thoughts. 

Well, let's start with some kind of visual basics. 

In my mind, when you told me to think about risk-taking, you 

told me to think of an upside down U where the horizontal 

axis would be age, the. risk-taking would go vertically and I 

will see it go up and then down. Is that fair? 
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THE WITNESS: Yes. 

THE COURT: ·So there's in effect a trough in the u 

even though it is upside down. If I righted the u, there 

would be a trough at the bottom so in this case, it is at the 

top? 

THE WITNESS: Yes. 

THE COURT: Did I understand your testimony to be 

that the peak of that upside down U is 17, 18 and 19? 

THE WITNESS: Yes. Although, Your Honor, I believe 

I said, if I didn't, I will now. A lot of it depends on the 

specific type of risk-taking that you are talking about and 

the specific measure that's being used but generally 

speaking, that's where the peak is. 

THE COURT: Okay. Then you also said, and I might 

have got this wrong, but I believe you also said that impulse 

control was fully developed by 18 to 19, did I take that down 

incorrectly? 

THE WITNESS: No, I didn't say that. 

THE COURT: That's when he was going fast. I was 

trying to catch up. 

THE WITNESS: What I believe I said was that impulse 

control continues to develop into the midtwenties. 

THE COURT: Okay. So that diagram is an axis of age 

horizontal, vertical is impulse control. It is a straight 

line up until about the midtwenties? 
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THE WITNESS: Then it plateaus, exactly. 

THE COURT: Thank you. That's that. When an expert 

testifies in court, Professor, they are required to be able 

to at least state to a reasonable degree of, in your case~ 

psychological study certainty that something is more likely 

true than not true? 

THE WITNESS: Yes. 

THE COURT: So I don't know if this is proper. 

Anybody wants to object, please object. I will not be 

offended, but I would like to ask you some questions that are 

going to be sort of focused on confidence levels. 

In other words, I assume nothing you've said today 

do you question is at least more likely true than not in 

terms of your opinions that you gave about impulse control, 

risk-taking, age changing, et cetera. But I'm interested in 

confidence sort of levels. In other words, how much above 50 

percent are you certain or believe to be is the case true. 

In other words, I will start with -- I will start 

with something. It sounds like you define late adult 

adolescence as 18, 19, 20 and adulthood or young adulthood at 

over 20? 

THE WITNESS: Yes. 

THE COURT: And what is the confidence level you 

have that is where the line should be drawn in a 

psychological sense? 
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THE WITNESS: Um. 

MR. PIERPONT: When you say .line in that context? 

THE COURT: His categorizations. I'm calling them 

lines. But I can change line to categories, but the line --

20 falls into one category, 21 falls into another category in 

my mind, that's a line between 20 and 21. I'm asking -- this 

is kind of a really pure psychology question. It could be 

related to the case. In terms of these categories that seem 

to be drawn early, mid,. late adolescence, young adulthood, 

you know. 

I guess I could get up on the stand and say well, 

early adolescence, in my opinion, starts at siz. You would 

laugh because you know as a psychologist, that's not a fair 

characterization of the category known as early adolescence. 

So I'm trying to get at the witness's view of his 

confidence that 20 is indeed the proper end of late 

adolescence. 

Why wouldn't it be 21? I guess I can put it that 

way. 

THE WITNESS: It could be, Your Honor. These are 

labels. These are shorthands that we use for purposes of 

communication. A lot of development, in fact, most of 

development is gradual and where we choose to draw lines for 

purposes of creating these labels or for purposes of the law, 

it is not arbitrary but reasonable people might disagree as 
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to whether it should be 21 or 22. 

If I may, to the extent that a different way to 

answer the question is, Am I confident that development is 

still going on? Yes. Absolutely confident. 

THE COURT: Based upon your education, training, 

your research involvement, is it your opinion that 

62 

20-year-olds, generally speaking, obviously we're all made up 

of humans who are entirely different, but as a class, someone 

age 20 is more like an 18 or 19-year-old or more like a 

21-year-old in categorization of psychologically? That 

didn't make any sense. 

THE WITNESS: No. It made perfect sense. 

MR. PIERPONT: Your Honor, I'm again when you say 

psychoiogical. In what sense? 

about. 

THE COURT: The characteristics we have been talking 

Development of the frontal lobe, risk-taking, impulse 

control. I guess I would hope he wouldn't put a 65-year-old 

in the same category as an 18-year-old in describing them 

psychologically as far as development and all of the~e other 

aspects that he's spoken about in describing 13-year-olds 

versus 15-years-old versus 18-years-old. 

I'm trying to have a sense of -- and I understand 

the last answer is a perfectly sound one at least to my 

ignorant hearing -- I'm ignorant I mean -- of the idea that 

reasonable people can differ. Reasonable researchers might 
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create a different class to study. They might look at 19 to 

23-year-olds, but in his view that he categorized these folks 

there, I'm trying to understand, I assume it is based on his 

view, his belief, his judgment as an expert that those years 

share common characteristics while they may be developing and 

evolving over time, but they still belong together in a 

psychological sense. I guess that's what I'm trying to say. 

THE WITNESS: Yes. If I can elaborate a bit. 

THE COURT: Please do. 

THE WITNESS: It is not just an opinion in the study 

that I mentioned before of the 5,000 people from eleven 

different countries, we actually statistically said well, 

when does self-control hit a plateau. We quantitatively 

asked when that was. It was at 22 was the earliest we could 

see it, so in the sense that people who are still developing 

share that as a similarity, then people who are 20 are more 

like people who are younger because they are also still 

developing. 

THE COURT: So to me that implies that there are 

greater cross category differences than within category 

differences? 

THE WITNESS: Yes. 

THE COURT: So in your opinion, an 18-year-old -- Is 

an 18-year-old more similar to a 20-year-old or to a 

17-year-old? Again we're speaking in general broad 
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statistical census. I'm not talking about be an individual 

person. 

THE WITNESS: It depends on what your -- to me I 

think of them as comparable. That is I wouldn't say one or 

the other. I think it would depend on the measure of 

similarity that you were going to use. 
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THE COURT: Well, certainly an 18-year-old is closer 

to a 17-year-old than a 20-year-old in numerical sense. 

THE WITNESS: Yes. I think if you looked at 

measures of things like self-control, you would find closer 

scores between 18-y~ar-olds and 17-year-olds because they are 

closer together on that horizontal axis than you would 

between 18-year-olds and 20-year-olds because the development 

of those things is linear and gradual, so the further apart 

on the axis you are, then the further apart you will be on 

their scores. 

THE COURT: That's on the impulse control chart? 

THE WITNESS: Yes. 

THE COURT: On the risk one, we have already 

established that it is an upside down curve so 18 and 20 

might be roughly the same place or roughly equal to 19? 

THE WITNESS: Pretty close, yeah. 

THE COURT: There were a number of places that 

Government's counsel pointed you to in Petitioner's Exhibit 

1, the article that you co-authored, and I will not go back 
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over the exact language, but I just happen to write down I 

think at page 649, the phrase, After 18 years is used and 

h 18 When you wrote those words or 651, quote, older tan , 
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co-wrote those words, was that literally accurate? In other 

words, you were writing and expressing a view with respect to 

people who are 19 and 20 or does over 18 or older than 18 in 

t mean 18 years and one day? If you need to go those contex s 

back to the article. 

THE WITNESS: No. I know what you are referring to, 

Your Honor, yes. My answer to that has to put the article in 

context. As I mentioned before, the first and second authors 

d h . article was written specifically are law professors an tis 

because we were asked for a conference held at Fo.rdham to 

look at the current legal boundary in the United States for 

purposes of criminal prosecution. 

THE COURT: Is under 18? 

THE WITNESS: Exactly. To say basically is 18 the 

place where we should be drawing this line. Had we been 

asked to address a different question. That is the question 

today, S hould the line be drawn at 21 or at before the court 

whatever age, we would have written the sentence that way. 

So in other words, the construction of the sentence came out 

of the legal question of this article. 

THE COURT: Miller is under 18? 

THE WITNESS: Exactly. 
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THE COURT: That's helpful. Thank you. I think 

that's all that I had. The only thing I would ask before we 

go to redirect or the Government's cross on that is I don't 

usually let a CV be marked into evidence, but I was thinking 

although I took some notes about the brief questions you 

asked him, if you had a CV for the professor, would there be 

objection to marking it? 

it in the record. 

I think it might be helpful to have 

MR. PIERPONT: No objection. 

MR. KOCH: I have one. 

THE COURT: That will be Petitioner's Exhibit 3. 

think probably I should let the Government cross on my 

questions and then the redirect would cover both the 

Government's cross and my questions. Is that all right? 

MR. PIERPONT: Your Honor; the Government is not 

going to have cross-examination on those questions. 

THE COURT: You are welcome to. 

MR. PIERPONT: I appreciate that. Thank you. 

THE COURT: Attorney Koch. 

MR. KOCH: Thank you, Your Honor. On the CV, I 

can --

I 

THE COURT: If you don't have a copy, I would as you 

show it to the Government unless they have seen it. Send it 

to Diahann and we'll mark it. The hearing is going to go 

past today. It is not a harm. 
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MR. KOCH: They have seen it. They got it from me. 

Now they are giving me my copy. 

THE COURT: So that will be Petitioner's 3. Give it 

to Diahann. She'll mark it later. Thank you. I don't need 

to see it right now, Diahann. I think it should be in the 

record. Go ahead, Attorney Koch please. 

MR. KOCH: Thank you, Your Honor. 

REDIRECT EXAMINATION 

BY MR. KOCH: 

Q. All right. Professor Steinberg, stepping back a 

minute or two. I guess relating to the last questions of Her 

Honor. Are psychologists as interested in drawing these 

categorical lines as lawyers are? 

A. No. 

Q. What's your main interest driving all of this 

research? 

A. My main interest is to better understand how 

decision-making abilities change between the ages of 10 and 

30. 

Q. so you were to take your research outside of any 

context of line drawing or legal or policy considerations, 

where would you just float the age of full maturity of the 

brain? 

A. As I said before, around age 22 or 23, based on 

current information. 
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Q. The Government pointed to different kinds of 

reservations and qualifications in the article that you 

wrote. Do those reservations and qualifications undermine 

your confidence in your conclusions here today? 

68 

A. Well, as I responded when the Government was asking 

its questions, I still stand by what we wrote which is that 

we know less about young adults, late adolescents, if you 

will, than we do about people who are under 18. That's a 

statement of fact because as I explained when you were 

questioning me, that has been a much later focus of research 

so not as large a body of evidence has accumulated. 

So as a scientist, the more studies there of 

something and the more consistent the findings are, the more 

confident we are. 

The reason that Scott and Bonnie and I wrote this 

paper that we were just talking about is because people were 

raising legal questions about where we ought to draw the 

line. We looked at the science and said, you know, there's 

enough here to open up the discussion. It is not -- it is 

not as fully developed as the literature is on adolescence, 

but there's enough studies in my view and my co-authors' view 

to say I think we should revisit this. 

Q. Does your research ever conclude that any bright 

line should be drawn? 

A. No. And as a scientist -- that's a legal question. 
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That's not for me to answer. What I see my role today and in 

Whl'ch r have testified, is to do my best job other cases in 

Scl·ence to the legal decision-makers. It of explaining the 

is their decision to decide how to use that science to draw 

That's not a scientific question. legal boundaries. 

Q. Does any of your research support that there's a 

clear clinical psychological difference between your average 

17-year-old and your average 18-year-old? 

A. I would say probably not. If you were asking me as 

a scientist, if I thought that we would find a statistically 

, significant dl'fference between 17-year-olds and 18-year-olds 

on the kind of things that we study or to use Her Honor's way 

of putting it which was correct that we would find greater 

between category differences than within category 

I Can't think of a study where one would differences, no, 

find such a bright-line boundary. 

Q. At some point, you were asked about something that 

the Government had pointed to about similarities that exist 

between -- strike that question. 

Let me ask you it differently. 18, 19, and 

testified they have some similarities 20-year-olds, you have 

with adults, right? 

A. Sure. 

Q. How does hot cognition play into that? 

A. I would say that the similarities that you would 
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find are more in the realm of cold cognition. In hot 

cognition is where you would find the differences between 

people that age and adults. 
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Q. Would it be fair to say under hot cognition, that's 

where late adolescence are more similar to mid adolescence 

than they are to adults? 

A. Absolutely. That's exactly how I would put it. 

MR. KOCH: Nothing further. Thank you. 

THE COURT: Just based on something that you said a 

moment ago or it was imbedded in a very long answer of 

something you said a moment ago, I want to have the record be 

clear. Is it your opinion to a reasonable degree of 

psychological science certainty that the findings which 

underpinned your conclusions as to the petitioner's in, for 

example, Graham, under 18, actually they were 14 but the 

opinion says under 18, you have the same opinion as to 18? 

THE WITNESS: Yes. And had that been the question 

that was asked in Graham, I would have said the same things. 

I would have changed the age in the brief. 

THE COURT: The number would have changed? 

THE WITNESS: Exactly. 

THE COURT: If someone said could you change it to 

21, would you have been able to do that based upon your 

expertise as a psychologist? 

THE WITNESS: I don't think I would be confident 
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enough. I think I would be confident enough about 20, but 

not 21, but we're really, you know, in terms of reasonable 

scientific certainty, I am more certain about 20 than I am 

about 21. 

THE COURT: As to 18? 

THE WITNESS: Absolvtely certain. 

THE COURT: All right. I don't have if you have 

questions on that. 
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MR. KOCH: I have one follow-up question. When you. 

said 20, up to 20 or through 20? 

THE COURT: I was asking and if you didn't 

understand me, when I was using 18, 20, 22, I was referring 

to a person who nominally has that age. In other words, not 

under, but is at the moment a 20-year-old, i.e, a person who 

could be 20 years and a day or 20 years and 11 months and 29 

days. 

THE WITNESS: That's how I understood your 

question. 

MR. KOCH: Thank you, Professor. 

THE COURT: Professor, I think we'll get you back to 

Philadelphia. I apologize for the delay this morning. 

THE WITNESS: It happens. 

THE COURT: It shouldn't. I'm thinking of sending 

some other agency of the government your bill, but we'll deal 

with that later. Thank you very much. 
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The other thing I wanted to put on the record and I 

apologize I kind of assumed things and I shouldn't assume 

things. You mentioned the presence of the family members of 

the victim Mr. White. I assume they are here because you 

fulfilled your obligation under the Victim's Right act by 

notifying them. There was a second victim whose name I 

believe was Diaz. Any family? 

MS. COLLINS: We have made efforts and the agents 

have been helping us make efforts. We have not be able to 

locate a member of the Diaz family. The White family was 

helping us with that as well. We're not able to reach the 

·person. We're continuing that. We're hoping to do that 

before the 29. 

THE COURT: In the category of not assuming 

anything, I understood your remarks. I don't want to assume 

it, Attorney Pierpont. While the members are present of the 

White family which I appreciate that no one wished to 

participate I guess in this proceeding, the hearing. I don't 

know that they could. They have right to be present and to 

be heard I think, but I don't know heard at an evidentiary 

hearing, I'm not sure. 

MR. PIERPONT: I think the read here that we have we 

informed them, we talked to them about this hearing and what 

was going to happen at the hearing. I don't believe it would 

be the Government's position that in this context, they would 
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have the right to be heard. If that comes up, we'll continue 

to apprise them of those rights. 

THE COURT: Okay. They have a right to be heard at 

any public proceeding involving release, plea, sentencing, 

parole. This is in the nature of evidentiary hearing. They 

have a .right .to be informed of all proceedings. I think you 

were right to do that. 

Attorney Koch, I believe you indicated on your 

witness list that you intended to call Mr. Cruz to testify. 

MR. KOCH: Yes, Your Honor. 

THE COURT: Can we do that now? 

MR. KOCH: I had an agreement with the Government 

that we would do that on another day which is why I believe 

we scheduled September 29. 

THE COURT: I did, but I did it based on the 

representation that the professor would take all day. 

Therefore, we would need more time. I set aside the whole 

day. Somebody else is responsible for ruining my morning. 

But I don't know. Why did you ask me to set aside a whole 

day? I don't mind doing it in two days. Why did I schedule 

a whole day? 

MR. KOCH: Could I have a moment with the Government 

please? 

THE COURT: Sure. 

MR. KOCH: Thank you. 
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I know that Your Honor would like to go forward. I 

thought that there was an off-chance that this might be the 

case. However, Mr. Cruz I didn't get to seem him before we 

were in court today, and I was kind of relying on the 

September 29 date and I apologize that we have taken 

THE COURT: My concern if I weren't looking out at a 

room full of the public who will have to return I assume 

given their level of interest. I can go back and do work on 

something else right now. But, you know, would I rather have 

the 29 open and not occupied with this, yes. would I rather 

not inconvenience people, yes. 

MS. COLLINS: Prior to today -- may I? Prior to 

today's proceedings in informing the family, we gave them the 

date of 29 once the Court issued that date on the calendar. 

They are well aware that's going to occur on the 29th. 

have been told that ahead of today and I think that --

They 

THE COURT: You have no objection to it continuing? 

MS. COLLINS: We have to objection to the 29. 

THE COURT: You are a lucky man, Attorney Koch. 

That's all I can say. 

MR. KOCH: Thank you, Your Honor. 

THE COURT: Please understand the next timer 

schedule an all-day hearing, when one finishes in five 

minutes, I don't expect to recess to take the second witness 

on the second day. I intend to go to the second witness. 
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That's at trials, hearings, anything in front of Judge Hall. 

Write it down in your book. Is there anything else? We'll 

stand adjourned. 

(Whereupon, the above hearing adjourned at 3:18 

p.m.) 

COURT REPORTER'S TRANSCRIPT CERTIFICATE 

I hereby certify that the within and foregoing is a true and 

correct transcript taken from the proceedings in the 

above-entitled matter. 

/s/ Terri Fidanza 

Terri Fidanza, RPR 

Official court Reporter 
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Summary of Adolescent Developmental Science in re Juvenile Life Without Parole 

Daniel P. Keating, Ph.D. 
University of Michigan 

In a series of US Supreme Court decisions, evidence from the developmental 

science of adolescence, including developmental neuroscience, has been cited in support 

of decisions eliminating capital punishment for juveniles and restricting the use of 

mandatory sentencing to life without parole for juveniles. This summary is intended to 

provide a brief descriptive overview of the developmental science cited in those 

decisions, and of the continuing scientific progress in the relevant fields of research.' 

The overview covers six topics: immaturity of the prefrontal cortex and executive 

functions; the elevation of socioemotional and incentive systems; the developmental 

maturity mismatch between those two brain systems; the implications of current 

research for the prospects of rehabilitation among juvenile offenders; the issue of age 

cutoffs; and a note on scientific ~ethodology. 

Immaturity of Prefrontal Cortex (PFC) and Executive Function (EF) 

o ExecutiveFunction,judgment, and decision making. The prefrontal cortex of the 

brain (the PFC) has long been understood to have the principal function of 

carrying out what are known as the "executive functions" (EF). These included 

basic functions such as working memory and planning, as well as the direction of 

cognitive resources (known as "effortful control") and, especially relevant here, 

impulse control (also known as the "inhibition of prepotent responses") and 

1 A recent summary of the developmental science used in Thompson v. Oklahoma (1988), Roper 
v. Simmons (2005), Graham v. Florida (2010), and Miller v. Alabama (2012) can be found in L. 
D. Steinberg, (2013): The influence of neuroscience on US Supreme Court decisions about 
adolescents' criminal culpability, Nature/Neuroscience, 14, pp. 513-518. This summary draws 
on that and its citations, along with other publications, including: Keating, D. P. (2012). 
Cognitive and brain development, Enfance, 3, 267-279; Keating, D. P. (2014). Adolescent 
thinking in action: Minds in the making. In J. Brooks-Gunn, R. M. Lerner, A. C. Petersen, & R. 
K. Silbereisen (Eds.), The developmental science of adolescence: History through 
autobiography. NY: Psychology Press. (Pp. 257-266). 
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decision-making in complex situations. The PFC is known to begin developing in 

early childhood and to continue that development through the childhood, 

adolescent, and early adult years, showing full adult maturity in the early to mid-

2os.2 It is the functioning, and especially its immaturity, that is referenced in 

discussions of suboptimal adolescent judgment, especially in complex decision

making contexts that include competing demands. Another key aspect of the PFC 

is that it has limited capacity. When fully engaged in one task involving effortful 

control, it has limited or no capacity to undertake additional tasks that require 

judgment. This has two implications: (1) having embarked on a plan to 

undertake a risky behavior, the execution of that plan may use up available PFC 

resources, compromising the individual's ability to adjust behavior when 

circumstances warrant; (2) engagement with other activities that demand PFC 

resources, such as maintaining status among peers, may make the limited PFC 

resource unavailable. 

o Governance of other brain systems. In addition to the EF developments just 

described, the PFC shows development in a related function, the governance of 

other brain systems. This is also a gradual series of developments, as peripheral 

systems are brought more fully under the direction of the PFC. (This is the basis 

of the colloquial designation of the PFC and its projections to other brain regions 

as the "top brain.") It is not until the early to mid-2os that the ability to delegate 

tasks efficiently to other brain systems, relieving the PFC of its role to maintain 

effortful control and freeing up PFC space for other demands. 

• Elevation of Socioemotional and Incentive Systems 

o Incentive systems: Beginning in early to mid-adolescence, there is a sharp 

increase in what are termed "incentive systems" that entail complex neural 

circuitry, including emotional arousal (associated most strongly with the 

amygdala), sensation seeking (mediated by activity in the ventral striatum), and 

the heightened experience of rewards (mediated by a sharp increase in dopamine 

2 This is found in research on the structure of neural circuitry, in neuroimaging in active 
performance situations, and in cognitive and behavioral evidence. The last section of this 
overview provides a brief description of the scientific methods used in the research described 
here and throughout the summary. 
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receptors) - a coordinated limbic system often referred to colloquially as the 

"bottom brain". These developments also coincides with (and may be partially 

explained by) significant changes in the hormonal balance associated with 

pubertal shifts, principally as an activation of the RPG-axis (hypothalamic

pituitary-gonadal) whose endpoint is the production of the steroids testosterone 

and estrogen (among others). These developments are observed behaviorally and 

cognitively as a significant increase in exploratory and sensation seeking 

behaviors during this same period of development when the governing 

capabilities of the PFC are limited (a mismatch described further below). 

o Benefits over risks. There is substantial evidence that the factors above lead 

adolescents to focus more heavily on the benefits of risky behavior than on the 

possible negative consequences of their actions. This is not because adolescents 

are incapable of understanding or evaluating possible consequences of risky 

behavior, which under conditions of"cold cognition" (where nothing arousing or 

incentivizing is activated) is roughly the same as adults. Rather, they value the 

potential benefits of the behavior more highly than adults, altering the 

risk/benefit ratio in favor of undertaking unwise risks. 

o Peer susceptibility. Among the most incentivizing and arousing contexts for 

adolescent risk behavior is the susceptibility to peers, sometimes in response to 

pressure (to maintain social status) but also because of the rewards (both 

behavioral and brain-activated) associated with peer infl nence. Under 

experimental conditions of peer presence, different neural circuits are activated 

than when performing a judgment task on one's own. In combination with the 

limited PFC capabilities noted above, the impact of peers is substantially higher 

for adolescents than for adults. 

Developmental Maturity Mismatch (DMM) (dual process models) 

o Divergent developmental pathways: The developmental pathways of the "top" 

and "bottom" brain diverge, with the limbic system advancing rapidly from early 

adolescence while the prefrontal system continues to grow, but at a slower pace, 

not reaching adult levels until the mid-2os. The term used to describe this is a 

"developmental maturity mismatch" (DMM), with significant consequences for 
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the levels of all kinds ofrisk behaviors during the adolescent period. A schematic 

figure illustrates this3 

-Cognitive- control sy~tem 
-Socioemotional fncenttve-

proces.sing system 

~NllUBU~~ugu~npnM 
Age{years} 

The behavioral and cognitive evidence converges with the developmental 

neuroscience evidence here, with highly similar age-risk behavior profiles for a 

number of areas, including crime (the age-crime curve), accidental injuries, 

serious driving mishaps, and so on. All show peaks by mid-adolescence, with 

gradual drop-offs until an asymptote in the mid-2os or so. 

o Dual process models: The DMM is one version of a more general finding, known 

as dual process models. The research here is that when performing a complex 

decision making task, there are two systems functioning. One is a rational, 

judgment based system that takes considerable cognitive effort. The second is a 

more automatic, "intuitive", non-analyzed system that is accessed more often 

(because it requires less time and energy). This occurs for automated tasks 

(especially in domains where expertise is high) but also for "hot" cognition where 

there are competing demands - for example, from arousal and incentive systems. 

• Rehabilitative Prospects 

In addition to mitigation of sanctions owing to diminished culpability by reason of 

developmental immaturity, another implication of the developmental neuroscience 

evidence is that there are increased prospects for change among juveniles. This is 

supported by the evidence above that major changes continue during this period. In 

'This version is from Steinberg (2013, see fn 1), although it has appeared in several publications. 
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addition, there is very substantial evidence for neural plasticity by way of "synaptic 

pruning." Simply put, neural circuitry is shaped by the individual's experiences, such 

that the resulting mature circuitry is not settled until the mid-2os. (Some plasticity 

continues throughout life, but never again as strongly as in adolescence.) This potential 

for positive change was noted as a significant factor in recent Supreme Court decisions. 

• Age Cutoffs 

The evidence above, and additional developmental science evidence, point to the 

difficulty of identifying strict age cutoffs for various levels of maturity or for resolution 

of the DMM. The evidence does support the view that full maturity on average is likely 

to occur by the mid-2os. Clearly, the bright line of 18-years of age is a necessary legal 

definition, as it jibes more readily with common sense views of maturity and resulting 

culpability. But it does not suggest a line of argument that 17 is nearly 18, so the 

evidence does not really apply. 

• Note on Scientific Methodology 

The evidence above is an integration of several ldnds of research methodologies, and 

it is useful to understand the sources of evidence. 

o Structural neuroscience: This refers to evidence on the changing structure of the 

"static" brain, that is, when it is not performing a task. There are several methods 

for this, but the most prominent currently is diffusion tensor imaging (DTI), 

collected during a session of magnetic resonance imaging (MRI). This allows the 

characterization of the size of various parts of the brain, how they differ with age, 

and how they are connected with each other. 

o Functional neuroscience: This assesses how the brain is working while it is 

engaged in a task, most prominently in functional MRI (fMRI) and various forms 

of electrical encepholography (EEG), such as evoked response potential (ERP). 

These use different physical methods (blood flow in fMRI, electrical signals in 

ERP), but they have the same goal, to elucidate the time and location of brain 

activity. 

o Cognitive and behavioral evidence: In addition to the brain imaging evidence 

above, there are large amounts of behavioral and cognitive evidence that are 

relevant to the DMM, including self-reports of sensation seeldng, impulsivity, 
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and risk judgments, among others, as well as performance on cognitive tasks that 

assess EF, risk-reward trade-offs, and others. 

o Convergence of findings: With respect to the confidence that is warranted with 

respect to the findings described above, one of the most important criteria ( used 

in this summary) is to focus on findings where there is a convergence of methods 

across methods and content. Specifically, where the same developmental pattern 

emerges from structural brain imaging, functional brain imaging, cognitive and 

behavioral evidence, and the epidemiology of risk behavior, we can have strong 

confidence in the major findings. 

Keating: Summary of developmentar science evidence 
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ST A TE OF MICHIGAN 

JAMES J. BLANCHARD 
Governor 

DEPARTMENT OF MENTAL HEALTH 
Thomas D. Watkins. Jr., Director 

CENTER FOR FORENSIC PSYCHIATRY 
P O Box 2060, Ann Arbor. Michigan 48106 
Telephone. TDD and Administrati11e Staff (313) 429-2531 

Ciln1cal Staff (313) 429-0862 

January 31, 1989 

Michael J. Stern 
Prosecuting Attorney 
Courthouse Tower 
Pontiac, Michigan 48053 

and 

Ronald M. Solomon 
Defense Attorney 
1301 west Long Lake Road 
Suite 135 
Troy, Michigan 48098 

Re: BAZZETTA, Joseph c. 
CFP #: 70977 
Docket#: CR 88 86393 FC 
Subject: Criminal Responsibility/ 

Diminished Capacity 

Dear Counselor: 

This is the first referral to the Center for Forensic Psychiatry of this 
24-year-old, married, white male who was born on October 9, 1964, in Detroit, 
Michigan. Charged with one count of Open Murder under docket number CR 
88 86393 FC in the Circuit Court for the County of Oakland, the defendant 
was referred to the Center on an order for diagnostic commitment dated 
September 30, 1988, by the Honorable Gene Schnelz, regarding criminal 
responsibility and diminished capacity. 

Pursuant to MCL 330. 1750, the defendant was informed of the purpose of 
the evaluation, of the manner in which it would be reported, and of the 
possibility that the examiner might be subpoenaed to testify in court. 
The defendant indicated that he understood and agreed to proceed with 
the evaluation by signing the Informed Consent form. 

According to the Oakland County Sheriff Department Police records which 
were reviewed as a part of the evaluation, Joseph Bazzetta was arrested 
on June 15, 1988, with a charge of Open Murder concerning the death of 
Helen Marie Bazzetta. Numerous records were reviewed from the Warren 
Police Department as a part of the evaluation. These records indicate 
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He stated to police that he had returned to the residence at approximately 
1 :30 p.m. He had observed several Kroger shopping bags in the kitchen, 
folded them, and put them away. He left the residence at approximately 
3:00 p.m. He indicated when he returned home, the residence was locked. 
Following his departure, he met his girlfriend, Michelle, and stated 
he had not returned on that date. Further, the defendant asserted he 
spent the evening with his girlfriend at the Sterling Hotel on Van Dyke. 
He returned to the residence later in the evening on August 2, 1983. 
There were relatives at the residence at that time, who were concerned 
regarding his stepmother's disappearance. Mr. Bazzetta acknowledged there 
had been a confrontation between he and his stepmother at the end of May 
regarding his girlfriend when his stepmother had observed them in the 
basement area of the residence. According to the defendant, the stepmother 
had instructed Michelle to leave the residence or she would phone the 
police. Reportedly, the victim was concerned about Michelle due to her 
background of having been employed as a topless dancer. Although the 
relationship had continued between the defendant and his girlfriend, the 
defendant indicated to police that he had not brought his girlfriend to 
the residence when his parents were at the home. 

The victim's vehicle was located at Oakland Mall and after examining the 
vehicle, there were no visible indicators of forced entry. However, one 
object in the automobile was a shopping bag and a receipt from a Gells 
store in Warren, Michigan. No one at that store could identify the victim, 
although the receipt revealed purchases of shoes and golf balls. 

On August 6, 1983, the son of the victim, Thomas Copeland, had information 
regarding his stepbrother (the defendant), suggesting his intention to 
kill the victim. The son of the victim further related that Mrs. Bazzetta 
had intended to have the locks at the residence changed due to her fear 
of the defendant. 

On August 9, 1983, Officer Dabrowski spoke with Sgt. Lanfear of the Michigan 
State Police in regard to polygraph testing concerning the defendant and 
the disappearance of his stepmother. The results were inconclusive due 
to what was described as a deliberate distortion of the test. These results 
were discussed with the defendant. Additionally, a second search of the 
residence was conducted on August 10, 1983, although nothing was revealed 
of significance. 

Mr. Joseph Bazzetta was interviewed on another occasion by the Warren 
Police Department on August 11, 1983, with his attorney. The defendant 
related that on August 1, 1983, he visited a friend, Mike Margiotta, and 
then proceeded to Macomb Community College. After spending approximately 
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thirty minutes at the community college, the defendant returned to his 
friend's home and was there until approximately 2:00 p.m. The defendant 
returned to his residence between 2:00 and 2:30 p.m., changed his clothes 
in order to prepare to go to Forest City. At approximately 2:30 p.m., 
the defendant indicated his father called, although he informed him, his 
stepmother had not yet returned to the residence. Shortly thereafter, 
the defendant left the residence and obtained an employment application 
at Forest City. Mr. Bazzetta then went to visit his girlfriend, Michelle. 
The two of them ate dinner together, later purchased a bottle of wine 
and then eventually spent the evening at the Sterling Motel. Mr, Bazzetta 
indicated that he checked out at approximately noon the following day, 
had an interview with his probation officer, made a car payment and returned 
his girlfriend to her residence. The defendant stated he returned to 
his residence at approximately 3:00 p.m., and wrote a note to his stepmother 
regarding alterations of a pair of slacks. He then left the residence 
for work at approximately 4:00 p.m. Following the defendant's having 
worked, he returned to the residence where he met with the victim's sister 
and her husband, who were there expressing concern regarding the victim's 
disappearance. Mr. Bazzetta was also questioned by police regarding any 
comments he might have regarding the polygraph test. The defendant indicated 
that he was having guilty feelings due to an argument that had occurred 
related to his biological mother's death. Additionally, the defendant 
reported an argument with his stepmother concerning his relationship with 
his girlfriend .. Although the defendant reported feeling enraged toward 
his stepmother to the point of physically assaulting her, he asserted 
that he had not physically acted out against her. Further, he indicated 
that he and his stepmother had been able to discuss their relationship 
and had assumed that the conflicts had been resolved. The defendant also 
said that he had made arrangements to discuss his life goals as well as 
the victim's disappearance with a psychologist. At this point in time, 
the defendant indicated his unwillingness to cooperate with a second polygraph 
examination. When the defendant was asked regarding alleged statements 
which the defendant had made threatening the victim, he denied ever having 
said "kill Helen, kill Helen." 

An interview also occurred with Michelle Grandis, the girlfriend of the 
defendant. During this interview, Michelle related that she and the defendant 
had dinner on August 1, 1983, and during their conversation they had discussed 
the stepmother as well as Mr. John Bazzetta's return to the residence. 
Michelle also acknowledged the argument between the defendant and his 
stepmother regarding his relationship with her. Further, she acknowledged 
the stepmother's feelings concerning her disapproval of visits to their 
residence. 
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In an interview with Mark Skop and the warren Police Department, Mr. Skop 
indicated that on an evening when he had allowed Michelle Grandis to spend 
the night at his residence, he overheard a conversation. Mr. Skop concluded 
that the defendant and his girlfriend may have been at home when the victim 
returned. Although Michelle Grandis did not spend the evening on July 
31, 1983, with Mr. Skop, she informed him of her intention to use his 
residence as her alibi when she was to be interviewed by police detectives. 

On April 14, · 1988, the Oakland County Sheriff Department received a report 
from Laurie Ellsworth, regarding her husband's location of a shallow grave 
with a body in that location. Ms. Ellsworth reported to police that her 
husband had located the grave in a field located near Hickory Ridge Road. 
Mr. Ellsworth, the individual who had located the body, stated to police 
that the grave was located behind the Hickory Ridge Mobile Home Park. 
When police located the grave, they observed black plastic material rolled 
into the shape of what was described as a human body. The plastic at 
one end was tied with twine and a tan colored belt was also observed. 
Mr. Ellsworth indicated that he had first observed this sight approximately 
three years previous, although he had believed that someone had buried 
their pet at the site. Mr. Ellsworth also indicated that he had first 
began to dig at the site on April 9 and had located what he believed to 
be a leg bone at that time. 

The Oakland County Sheriff Department interviewed Michelle Grandis Bazzetta 
on July 19, 1988, concerning the death of Helen Bazzetta. During this 
interview, Michelle indicated she had stayed at the Bazzettas' residence 
on July 31, 1983. At the time, Michelle indicated that both she and her 
husband (the defendant) were intoxicated. She stated that on August 1, 
1983, her husband left the residence, while she remained in bed and later 
she could hear what was described as yelling in the upstairs of the residence. 
When Michelle went up the stairs, she observed the defendant strangling 
the victim with a belt from his robe. Further, Michelle indicated that 
she observed the victim on the floor in the kitchen and her husband later 
informed her that he had struck the victim with a bat. Michelle asserted 
to police that she did not assist her husband with his assault upon his 
stepmother. Further, she indicated that the defendant slapped her on 
two occasions, instructing her to quiet herself, informing her that they 
might both place themselves in some type of trouble. Michelle then said 
that her husband placed a plastic bag over the victim's head, wrapped 
her in a quilt and dragged her across the room. Michelle then indicated 
that her husband wrapped the victim in visqueen and carried the body of 
his stepmother in the back of his Honda Civic. Further, Michelle stated 
that her husband instructed her to drive his stepmother's automobile to 
the Oakland Mall. Michelle then related that on their way to Highland, 
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Michigan, they both stopped at Frank's Nursery and bought two plants with 
the intention of placing this foliage over the site where the body would 
be placed to camouflage the grave. Michelle then indicated that both 
she and her husband began to dig in a field near an area where she had 
previously lived. Following the hole being dug, Michelle indicated that 
her husband took Helen's body from the car and placed the body into the 
hole. Michelle and the defendant covered the body and placed plants on 
the top of the site in order to camouflage it. She then indicated that 
the two went to a motel that evening in Sterling Heights (August 1, 1983). 
Michelle also related that there was blood on the walls of the residence, 
which she assisted her husband in cleaning. Further, she recalled straightening 
a shelf and pieces of glass from a cup that had been broken. Additionally, 
Michelle related that the argument which had occurred between her husband 
and his stepmother was described as short, loud and quick. When Michelle 
was asked if she had knowledge regarding the defendant's intention to 
kill his stepmother, she indicated that her husband had frequently discussed 
his feelings regarding his hate toward her. However, she related to police 
that she could not recall his plan to kill his stepmother. The defendant's 
wife indicated that her husband was especially angry regarding his stepmother's 
comment that he may have caused the cancer which ultimately resulted in 
his biological mother's death. Although Michelle encouraged her husband 
to work toward the goal of being compatible with his stepmother, he reportedly 
found this goal to be unacceptable to him. Michelle indicated to police 
that on the third occasion of her meeting with the victim, she was in 
her husband's bedroom and the victim became enraged and ordered her from 
the residence, threatening to call the police. Police further directed 
questions to Michelle regarding possessions of the victim. She indicated 
to police that her purse was thrown in a dumpster in Detroit, following 
the defendant's taking money from the purse. Additionally, Michelle was 
asked if she had ever observed her husband chanting, "Kill Helen, kill 
Helen." However, Michelle indicated while he may have stated this, she 
herself had not overheard those statements. Police officers also questioned 
Michelle regarding a ring that had been taken from the victim's body and 
she acknowledged that the defendant had taken the ring previous to the 
body being wrapped in order for him to obtain money. In fact, several 
weeks later, the couple took the ring to Charles Kent Reaver and later 
sold the ring to a jewelry store in Ferndale for between $100 to $200. 
Additionally, Michelle stated that her husband had placed handcuffs that 
belonged to him on the victim in order to control her arms. The cord 
which the defendant allegedly used to strangle the victim was left on 
the victim's body. Michelle further indicated that she disposed of her 
clothing that she had worn on the day where they had buried the body in 
the same dumpster where the purse was discarded. Michelle asserted that 
she had not planned or assisted her husband in the death of the victim. 
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with me until Saturday a.m. Saturday night, I think I had to work. Helen's 
sister came over before I had to leave for work. I came home from work 
and picked up Michelle, she was usually staying at Bob's house in River 
Rouge. That night, we picked up good wine and mushrooms (one ounce) and 
went to see a Star wars movie. I came home so late, I think it must have 
been Sunday morning. I snuck Michelle in anyways, she would have spent 
the night with me. Helen never comes into my room. I slept in the basement. 
Sunday was the 31st, Monday was the crucial day, Michelle was into me 
for being in the black arts, sometimes she would get upset with it. I 
had an altar in my room, drawing of the baphomet placed on certain side 
of the altar, black candle on right and left. She was kind of nervous 
when I did light that. We had that mass and it didn't work, magic didn't 
work. It was almost like a pushing factor because my ego had been shot. 
I had horrible dreams, I see red." 

"Helen went golfing. I went to Mike's house to pick up coke. I did go 
to Macomb County Community College to see a counselor, I got forms and 
stuff like that. I had taken one class and was thinking about fall of 
1983. Came back and Helen wasn't home, but Michelle had slept with me 
that night, Sunday night. I remember her coming in, 1:00 p.m., paying 
homage, asking for the God of darkness to give me strength if actually 
was going to go through with killing her (the defendant's stepmother). 
Looked through mirror on the west side. Face looked like changing, almost 
like a cave man, this was before Helen came back. I can see red. I don't 
know if I had had acid to see these things. Used coke for sure, all the 
mushrooms were gone. Got in trouble for quaaludes that week. Had sunshine 
acid, don't know what type of drugs I was doing." 

"Then I remember standing in the basement. I remember Michelle crying. 
I remember being in a frenzy. I was pacing and I grabbed the baseball 
bat. I had a rope to my bathrobe. Before I went to check to see if in 
the kitchen (his stepmother). Then I might have gone back downstairs. 
What I initially did, was ran up the steps. Michelle was behind me. 
Then I hit her over the head. She was in the kitchen by the refrigerator. 
It almost felt like an adrenalin rush, that strength that I encompassed. 
She was dazed from the blow from the bat. Somehow, the bathrobe rope 
around her neck and I strangled her. She died, Michelle, I remembered 
her some animal, I don't know, just like bomb, no thoughts. I just see 
this picture of death, red, not that she was bleeding. Helen about three 
months earlier found out about satanic, she said I killed my mother by 
satanic practices. I don't know how she came across it." 

"It was almost like a relief. I couldn't have gone the way I was going. 
I had this black spot. I had confessed it to God and I guess I had to 
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confess it to man." 

"I wrapped her, I put plastic around her head, wrapped her in a blanket, 
wrapped her in black plastic. She (Michelle) knew it had happened, so 
we had to have her buried. I took my car and Michelle took Helen's car 
and we drove off and met at the Oakland Mall and dropped Helen's car off 
there. Eventually, found her car and tried to cover up what had been 
done. Then we drove out to where she was buried. We went to Frank's 
Nursery first. I got some foliage plants, greens that like to mix in 
with a forest. Then we buried her and went to a motel." 

"The handcuffs, put on right after she was dead, must have kept her contained. 
I didn't wear them, mine." 

"When I hit her with the bat, she (Michelle) was downstairs, when she 
eventually died, she was behind me. It was so fast. 
this strength thing. LSD, that's what triggers in my 
if taking LSD or mushrooms. I was doing coke. I was 
seeing blood, red that whole day." 

I was pretty pompous, 
mind. I don't remember 
looking down and 

Mr. Bazzetta was then asked if he could further describe his description 
of red/blood and his alleged visual perception of this experience. He 
indicated: "I had so many dreams, cold sweat fearing for my life, that 
tunnel feeling. Like going down and feeling trapped. I triggered that 
effect through LSD. But I've had that even when not on LSD. It is a 
dream I still have. I see her face while strangling her, like a dark 
feeling, gives me chills, not natural." 

"I had quaaludes after it happened; on the expressway. Everything was 
habit." 

Mr. Bazzetta was also asked if he could describe his adjustment and what 
he had specifically felt following the alleged incident and he indicated 
initially that the experience was similar to his feeling when he was under 
the influence of acid, "Everybody out after me, closed feeling, other 
times la-de-da, darkest experiences were after the crime. Frame of mind, 
The Brothers of IOU, thought I was in the midst of it. There, but somewhere 
else. Rendition of fire on the beach of Santa Monica. Had to get away 
from occult. October of 1986, threw away satanic bible in California. 
Came back with psychedelic band, LSD. Broke up with band, stopped doing 
LSD. Trouble discerning whether spiritual or physical. Went to California 
to get away from Art Brooks." 

Mr. Bazzetta was also asked during the course of the evaluation about 
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his relationship with his stepmother around the period of time of the 
alleged offense. He initially indicated that he had been involved in 
an argument with his stepmother during the months of "May or June, about 
mother. Remember bringing out a book, "Satan Will Curse You." Agreement 
between her and I, could live with each. She left (for Germany, July 
2). Thought about black mass, laid naked on mushrooms, two weeks after 
Germany, went to St. Louis." The defendant went on to describe that the 
"black mass ritual involving fire, altar, naked woman (Michelle), face 
of Satan, inverted cross, knife for priest to worship four corners of 
the Earth. Call up dead ceremony, invoke energy to do this. We wanted 
her to die on the way to St. Louis. Done with book of satanic rituals 
and bibles. Thought it would work. Almost an embarrassment with Michelle. 
I convinced myself something more to me than met the eye. When she came 
into the house for the right thing to do in this situation (dark forces). 
Feeling of LSD, almost an invincible (feeling)." 

The defendant indicated that following the alleged incident he began to 
appreciate the significance of his behavior when: " .first time was 
when going out to bury her, realization. More realization, •what did 
I do, how am I going to cover this up?• After search parties, Kathy Barton, 
stayed high most of the time to cover up my feelings. Every day, more 
than too much." In regard to his consumption of drugs following the alleged 
incident, the defendant indicated as an example that he would typically 
consume, "one gram, six hour shift. During the time St. Louis, Germany, 
ounce between five to six people." Further, the defendant indicated that 
he was consuming "quaaludes bring down; acid for headaches." 

Additionally, Mr. Bazzetta indicated that following the alleged incident 
he was: "Doing lines, pacing. (Thinking about) the bat in my hand, bathrobe, 
upstairs, then on the floor. Did it from behind. Upstairs once, then 
upstairs again. She said hello. All of a sudden, I had a bat in my hand 
and I was striking her. Rope at same time. I had this rope. I think 
I hit her with the left hand. Rope in right hand, two hands pulling on 
each side of rope. She wasn't moving after hitting with bat. Everything 
was so fast and violent." 

Mr. Bazzetta was also asked if he could specifically recall what his consumption 
of drugs or alcohol was at the time of the alleged incident. He indicated: 
"I was probably doing lines. Always had a little chunk on the tray. 
Remembering doing it, doing the little rituals. All the time, was getting 
high, if I could do it, I'd do it. Twenty minutes before, (saw) face 
in mirror, stare at yourself in dimly lit room, changes in face." Mr. 
Bazzetta also stated that he had been thinking about Abbadon, the destroyer. 
Further, he stated that in the mirror, just previous to the alleged incident, 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

Michael J. Stern 
Ronald M. Solomon 
January 31, 1989 
Page 11 
Re; BAZZETTA, Joseph c. 

that he could view himself with a ''raised forehead and more hair in mirror, 
horrifying almost." 

Mr. Bazzetta was again asked if he could specifically recall his consumption 
of drugs or alcohol on the day of the alleged incident and he stated: 
"High, yes. Couldn't tell you a day there wasn't some drug. Usually 
smoked between seven to ten joints per day. Quaaludes. My mentality 
then was, it was Satan, drugs, wanted to believe. Told my sister, scaring 
her on way to grandparents, Mom died and I've been getting into this and 
maybe it's the right way. Nothing of value. No drug use now, coke use 
preferred. Acid or mushrooms, California, smoking heroin, try. Most 
drug use in Michigan." 

Mr. Bazzetta went on to describe his relationship with his stepmother 
and father following the death of his biological mother. He indicated 
that his father: ''Was drinking heavy again and smoking. Her friends 
smoked pot. I guess I hurt for my mom. Stepmother was a dirty woman, 
looked at my crotch, private secretary, quit when Dad married her." In 
further reflecting on the defendant's adjustment following the death of 
his biological mother, he indicated: "I went down the wrong path, if 
I kept Suzie. Once I started getting into coke and the devil practices, 
she was a christian. People said, I hated her with a passion. On the 
surface, I was a gentleman." 

Mr. Bazzetta also pointed out during the course of the evaluation the 
significance of his relationship with his biological mother as well as 
his childhood. He indicated that he is the "youngest of four. Beautiful 
(relationship) with all," Further, Mr. Bazzetta described his childhood 
as: "Very positive, warm family. Mother got sick in 1978, breast and 
brain (cancer). Died at St. John's, fourteen years at the time. Mother, 
attached to her, characteristics similar to her, always her favorite. 
Great relationship." 

Later in the interview, the defendant was asked if he believed there was 
anything else he could have done in order to prevent the alleged offense 
from having occurred. Mr. Bazzetta said in response, "Now I can tell 
you a hundred things." Further, in regard to his thoughts just previous 
to the alleged incident and his thinking in planning the alleged assault, 
Mr. Bazzetta indicated that he recalled that he had "picked up the bat 
(which he used to initially assault the victim) on way back upstairs." 
Further, he said that the bat was what he described as a trophy bat. 
Additionally, he referred to his thoughts concerning his having a bathrobe 
with a rope-type belt and using the material in a fashion which would 
be similar to having "tied in a regular tourniquet" fashion. Additionally, 
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Mr. Bazzetta indicated that in regard to his having struck his stepmother 
on the head: "Initially, after the final blow, surge of energy. Inside, 
I see like an evil me. Believed I was pompous enough that I thought I 
was Satan, done not of my will. Cursed.her before with the name of the 
devil." In the years following the alleged incident, Mr. Bazzetta indicated 
that occasionally he would discuss the alleged assault upon his stepmother 
to his girlfriend, who was later his wife. At various times, both the 
defendant and his wife considered reporting their behavior to the Warren 
Police Department. In particular, he noted these thoughts occurred during 
the "most stressful times in life." Following the alleged incident, the 
defendant said that he experienced nightmares at the motel where the defendant 
and his girlfriend stayed, although he "took coke that time." Further, 
the defendant related that "It was bothering me, that some days on top 
of the world." 

When Mr. Bazzetta was asked if he had ever received any outpatient or 
inpatient psychotherapy, he indicated that he had received outpatient 
psychotherapy from a therapist who he identified as Kathy Frank-Barton, 
MSW, csw. Mrs. Frank-Barton was employed at the Midwest Mental Health 
Center at the time that Mr. Bazzetta sought treatment. He related that 
he had what he described as several sessions with this social worker regarding 
the difficult time he was experiencing following the alleged incident. 
Phone consultation with the previous therapist occurred on January 18, 
1989. Initially, Mrs. Frank-Barton said that, to her knowledge, no records 
regarding her treatment of the defendant are available. The apparent 
reason for the lack of treatment records, according to the social worker, 
related to the Midwest Mental Health Clinic closing around the same period 
of time that the defendant had sought counseling services. Therefore, 
Mrs. Frank-Barton provided information to this evaluator on the basis 
of her memory of her contacts with him. The social worker stated that 
the defendant had been referred to her by someone from the court system, 
although she believed that the defendant's father initiated contact with 
the clinic for services. Further, Mrs. Frank-Barton stated her contact 
with Mr. Bazzetta followed his having taken the lie detector test. She 
described the defendant as having knowledge and background with cult practices. 
Further, she stated that Mr. Bazzetta had placed a curse on his stepmother 
as a part of his occult practices and at the time of the curse, did not 
underestimate the power of the occult in regard to his curse. Mr. Bazzetta 
reportedly was coping with his sense of guilt for his stepmother's disappearance 
and according to Mrs. Frank-Barton, was experiencing guilt due to his 
curse. The social worker indicated that throughout her contact with the 
defendant, he asserted that he had no involvement regarding his stepmother's 
death or disappearance. An additional area of concern at the time, was 
the defendant's relationship with his girlfriend. Mrs. Frank-Barton indicated 
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that Mr. Bazzetta seemed to be frightened when he talked' about his bizarre 
experiences associated with the occult practices. However, she also described 
his using various spells for self-motivated interests. For example, she 
recalled that the defendant would invoke the alleged powers of a spell 
in order to pass a test at school, toward the goal of avoiding studying 
and additionally would use these same alleged powers to accomplish the 
goal of getting"· .. out of trouble or consequences." Mrs. Frank-Barton 
was asked if she ever identified or observed any symptoms which would 
suggest psychotic thinking or evidence of mental illness. The social 
worker indicated that she "didn't think he was crazy, had never thought." 
Further, she also believed the defendant to be what she described as harmless. 
In regard to his relationship with his girlfriend at the time, the therapist 
indicated that it was a"· .. fairly new and positive in terms of negative 
things" for the defendant. The therapist indicated that to the best of 
her recall, she saw the defendant either three or four times in outpatient 
psychotherapy. She summarized his involvement as not being "terrifically 
motivated" for treatment. 

Mrs. Frank-Barton stated that Mr. Bazzetta described to her various dreams 
and visions which she assessed as astro perjection experiences versus 
an actual physical experience, according to the therapist. In this social 
worker's opinion, the experiences that the defendant described were what 
she assessed as being similar to dreaming and visual perceptual experiences. 
Further, it was the therapist's opinion that the defendant never presented 
information that suggested that he acted out his aggressive thoughts or 
feelings, but rather placed hexes and spells on others. Mrs. Frank-Barton 
did recall that the defendant placed a curse on his stepmother. She described 
their relationship as exhibiting a great deal of conflict and he resented 
her, which resulted in a great deal of verbal arguments. In regard to 
the curse on his stepmother, the social worker indicated that it was her 
belief that the defendant placed the curse on her"· .. in a moment of 
rage, that's how he acted out his anger toward her." 

Mrs. Frank-Barton described her assessment of the defendant as: "Pretty 
typical adolescent, arrogant, trying to be cool, want everyone to love 
me. Not atypical from an upper class family. Not different than adolescents 
dealing with frustration and anger." In regard to the defendant's involvement 
with the occult, the social worker did indicate that her client had involved 
himself ". . much deeper than most kids. 11 During their sessions, it 
was the social worker's opinion that the defendant "needed to free (himself) 
from occult things. Going about positive alternatives and more constructive. 
How to make those choices, needed direction. Spirituality was the focal 
point (of the sessions)." However, the therapist noted that the defendant 
quickly lost his motivation and began to exhibit what she described as 
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denial on the part of the defendant in dealing with these conflicts. 

Again, Mrs. Frank-Barton was asked if she ever observed indicators or 
heard the defendant describe any psychotic behaviors and she stated during 
the course of the phone consul tat ion, "Not at all." l:'urther, she indicated 
that the defendant was "no more characterological than any other teenager.'' 
Further, as previously indicated, the therapist related that the defendant 
"never described that I can recall, physical aggression." In many ways, 
the therapist viewed the defendant at that time in his life as a "brat, 
didn't want to study, didn't want to work." In regard to the defendant's 
relationship with his stepmother at the time of her disappearance, the 
therapist indicated that while the defendant had experienced a great deal 
of conflict between he and his stepmother, they were "getting along fine 
when she disappeared." Further, the social worker stated that the defendant's 
"behavior was consistent from appointment to appointment. His mood improved." 
However, she did note that the defendant felt "blown away" in reaction 
to his stepmother's disappearance. Despite his reported emotional reaction 
to her disappearance, the therapist related that there was nothing erratic 
presented in terms of his behavior, and in summary, 11 If (the defendant 
was) on the con, he did a wonderful job." 

Joseph Bazzetta was interviewed at the Center for Forensic Psychiatry 
on October 18, 1988, for approximately five hours in addition to psychological 
testing. At the time, the defendant indicated that he was in the custody 
of the Oakland County Sheriff's Department. He presented as a tall, medium-built, 
white male who was dressed in a white tee shirt with standard-issued jail 
clothing and looked to be his stated age of 24 years. Throughout the 
interview, Mr. Bazzetta was talkative toward the examiner and related 
in an open fashion. He reported his pattern of sleep and appetite as 
adequate and stable. Further, he indicated adequate adjustment since 
being incarcerated on June 15, 1988, and further related that he occupies 
his time by reading and exercise. He denied current suicidal or assaultive 
ideation. Mr. Bazzetta was well oriented in all spheres and displayed 
no deficits in attention or in concentration. He did not report crying 
spells or other symptoms suggestive of significant depression. Mr. Bazzetta 
reported that he is not currently taking any medications. He reported 
no current medical concerns, with the exception of hemorrhoids. The defendant 
appeared to be functioning in the above average range of general intellectual 
functioning. He displayed an above average fund of general information 
with good abstract reasoning abilities and social judgment skills. His 
speech was coherent, goal directed, and relevant and free of such signs 
of an underlying thought disorder as loosening of associations or gross 
illogic. Mr. Bazzetta denied any grandiose ideas, although did indicate 
some paranoid fears regarding the prosecutor who is handling his case. 
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Further, the defendant denied any delusions or bizarre b~liefs. He denied 
that he was experiencing hallucinations, and there were no indicators 
of such experiences suggested by his behavior. There was an absence of 
significant clinical depression, elation or euphoria, irritability or 
rapid shifts of emotional state. The defendant did report having experienced 
in the past demonic control as well as perceptual experiences, primarily 
visual related.to his occult practices. However, he indicated that he 
has not experienced these perceptions or beliefs since approximately October 
of 1986 when he made the decision to throw his satanic bible away in California. 
Additionally, Mr. Bazzetta described visual perceptual experiences which 
related to his heavy abuse of drugs and alcohol beginning at the age of 
approximately 16 years. In summary, the defendant appeared to be mildly 
anxious in reaction to his current legal situation, although in excellent 
contact with reality. 

It is this examiner's opinion that the defendant's discussion regarding 
his visual perceptual experiences as well as having been under demonic 
control are characteristic ~f his attempt to explain his behavior. In 
particular, it is interesting to note that the defendant's only reference 
to having believed he was experiencing demonic control was at the time 
just previous to the alleged incident. It is this examiner's opinion 
that the defendant's explanation is toward the goal of avoiding responsibility. 
This pattern would be consistent with the report given by his outpatient 
psychotherapist just following the disappearance of his stepmother. Additionally, 
even according to the defendant's own self-report, he had become angry 
and disappointed that his previous curse upon his stepmother had not been 
successful. As previously indicated, the defendant related, "Thought 
it would work. Almost an embarrassment with Michelle." It was the defendant's 
hope that his stepmother would be involved in a plane crash on her return 
from St. Louis, Missouri. Upon initial presentation, although it may 
appear that the defendant's attempt to explain his behavior in regard 
to demonic control and various visual perceptual experiences are indicators 
of psychotic thinking, there are no indications based upon Mr. Bazzetta•s 
presentation which would suggest that he has ever experienced delusional 
beliefs or hallucinations. Further, according to the defendant's outpatient 
psychotherapist, she never observed any indications of psychotic thinking 
and, in fact, viewed the defendant as "no more characterological than 
any other teenager." Additionally, the Minnesota Multiphasic Personality 
Inventory (MMPI) was also administered to the defendant as a part of the 
evaluation. The profile of Mr. Bazzetta indicates a valid profile with 
no evidence of psychosis or symptoms of mental illness. In summary, there 
were no indicators which would suggest any active thought disorder either 
during the interview or in the psychological testing that was completed 
as a part of the evaluation. As previously indicated, the defendant did 
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not refer to the influence of Satan during the course of'the interview 
except in reference to the alleged offense. It is this examiner's opinion 
that the defendant's version in regard to the influence of his demonic 
control at the time of the alleged incident is self-protective as well 

.as a means toward explaining his behavior. Mr. Bazzetta presented as 
an individual who was in excellent contact with reality at the time of 
the evaluation, and, according to his previous therapist, who saw the 
defendant shortly after the alleged incident, he was described as a typical 
adolescent who attempted to use his spells and hexes toward the goal of 
avoiding responsibility as well as avoiding the consequences to his behavior. 
Additionally, according to the defendant's own self-report, he further 
presented as an individual with a pattern of drug and alcohol abuse. 

While the defendant was able to acknowledge his sadness regarding the 
death of his biological mother, he also referred to the impact of his 
relationship with his stepmother in regard to his biological mother's 
death. Specifically, the defendant referred to his stepmother, during 
the course of an argument in either May or June of 1983, having accused 
him of causing the death of his biological mother. This argument occurred 
several months previous to the alleged incident, and the defendant recalled 
his "bringing out a book, Satan will curse you," in reaction to her accusation. 
While on the surface, the defendant reportedly came to an "agreement between 
her and I, could live with each other," the defendant continued to experience 
anger and resentment regarding his stepmother's accusation. It was at 
this point during the evaluation that the defendant became tearful, both 
in regard to the accusation as well as his continued feelings related 
to the loss of his biological mother through death. According to the 
defendant's self-report, he placed a curse upon his stepmother for her 
accusation against him. While on the surface, this practice might appear 
unusual, it was not atypical, according to his outpatient psychotherapist 
at the time, who noted his pattern of placing curses and hexes upon people 
apparently in hopes of avoiding responsibility for or consequences of 
his behavior. Additionally, according to the social worker's report, 
the defendant also used his occult practices as a means toward acting 
out his aggression, especially toward his stepmother. 

Other materials were also reviewed as a part of the evaluation and included 
drawings that the defendant produced around the period of time of the 
alleged incident as well as music which he wrote titled, "Maulkeeps," 
and parts of two books titled, "The Satanic Bible" and "Magick." While 
these materials were of interest in consideration of the defendant's interests 
around that period of time, they do not, in this examiner's opinion, suggest 
evidence of mental illness. Rather, they provide insight into the practices 
of those individuals who espouse interest in the occult. 
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Concerning the matter of criminal responsibility, MCL 768.21a indicates 
that a person is legally insane if, as the result of mental illness or 
mental retardation, as defined in MCL 330.1400a, "That person lacks substantial 
capacity to either appreciate the wrongfulness of his conduct or to conform 
his conduct to the requirements of the law." The definition of mental 
illness so indicated is the existence of "A substantial disorder of thought 
or mood which significantly impairs judgment, behavior, capacity to recognize 
reality or ability to cope with the ordinary demands of life." This section 
also indicates that "A person who is under the influence of voluntarily 
consumed or injected alcohol or controlled substances at the time of his 
alleged offense shall not thereby be deemed to have been legally insane." 
While the defendant reported certain visual perceptual experiences previous 
to the alleged incident, these experiences would not, in this evaluator's 
opinion, suggest symptoms of mental illness. After a thorough review 
of all the available information, the defendant's presentation at the 
time of the evaluation, his report of his behavior around the time of 
the alleged offense, and consultation with his former psychotherapist 
who treated Mr. Bazzetta at around the period of time of the alleged offense, 
it is this examiner's opinion that Mr. Bazzetta was not mentally ill at 
the time of the alleged offense. Further, a review of the defendant's 
history prior to the alleged offense does not reveal an indication of 
a history of such a substantial disorder of thought or mood. In fact, 
there was no indication that the defendant has ever presented with a history 
of mental illness as defined by statute. The defendant did not describe 
impairment in reality testing during the time period preceding the alleged 
offense or during the alleged offense. He did present as an individual 
who, at the time of the alleged offense, exhibited patterns of dependency 
on drugs and alcohol and an interest in occult practices. However, as 
previously indicated, these patterns do not indicate mental illness as 
defined in the statute. It was also the opinion of this examiner that 
the defendant did not lack substantial capacity to either appreciate the 
wrongfulness of his conduct or to conform his conduct to the requirements 
of the law as a result of mental illness at that time. For example, in 
regard to Mr. Bazzetta•s appreciation of the wrongfulness of his behavior, 
his self-report of purchasing foliage at Frank's Nursery while enroute 
to the eventual burying site of his stepmother, would certainly reveal 
his attempt toward covering up his behavior. Additionally, according 
to the defendant's self-report, he had previously checked in the kitchen 
to discover whether his stepmother was there in order to plan for his 
assault and eventual death of her. Additionally, Mr. Bazzetta referred 
to" ... asking for the God of darkness to give me strength, if actually 
was going to go through with killing her." As previously indicated, Mr. 
Bazzetta's use of practices involving spells and hexes was a pattern directed 
toward the goal of avoiding responsibility and consequences to his behavior. 
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For example, as previously indicated, Mr. Bazzetta would use his alleged 
power from occult practices to avoid studying for exams. According to 
the defendant's own self-report, there are numerous indicators of the 
defendant's awareness of the criminal nature of his behavior. For example, 
the defendant's use of handcuffs in order to control his stepmother's 
movement following the alleged assault, his wrapping her body in a quilt 
as well as visqueen, his transporting the victim to a remote area, and 
as previously indicated, his purchase of green foliage to match the greenery 
in the area of the grave are all indicative of Mr. Bazzetta•s appreciation 
of the criminal nature of his behavior. The defendant reported a loss 
of volitional control in regard to his initial assault upon his stepmother. 
This report is not consistent with the organized and goal-directed quality 
of his behaviors and activities at the time of the alleged offense. It 
should be noted that according to the defendant's own self-report, he 
had consumed controlled substances previous to the alleged offense which 
the defendant described as "doing lines," which referred to his use of 
cocaine. Specifically, immediately preceding the alleged incident, as 
previously indicated, the defendant recalled "doing lines, pacing, the 
bat in my hand, bathrobe upstairs ... remembering doing it during the 
little rituals. All the time, r was getting high, if r could do it, I'd 
do it." As indicated in the statute, Mr. Bazzetta would not be exculpable 
for his behavior based on his consumption of controlled substances. In 
summary, and for the above stated reasons, it is the opinion of this examiner 
that Mr. Bazzetta does not meet the Michigan statutory criteria for being 
considered legally insane at that time; he rather appears to have been 
criminally responsible, 

With respect to the issue of diminished capacity, it is this examiner's 
understanding that the question of diminished capacity refers to the defendant's 
capacity to form specific intent. Possible factors of diminished capacity 
considered during the evaluation included intoxication, mental illness, 
brain damage, mental retardation and psychological and/or environmental 
sources of stress not amounting either to mental illness or mental retardation. 
As previously indicated, there was no evidence during the evaluation to 
indicate that the defendant is mentally ill or mentally retarded as defined 
in the statute. Further, there were no indicators to suggest a diagnosis 
of brain damage at the time of the evaluation or at any time based on 
the defendant's reported history. As previously indicated by the defendant's 
own self-report, Mr. Bazzetta•s past difficulties include patterns of 
drug and alcohol abuse. These patterns based on Mr. Bazzetta•s self-report 
are not indicators of mental illness. With regard to stresses that the 
defendant had been experiencing around the time of the alleged offense, 
according to the defendant's own self-report, he had been angry with his 
stepmother, and in part this had related to an argument during the months 
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of May or June previous to the alleged offense. Howeve~, Mr. Bazzetta's 
feelings in regard to the argument are understandable and again, do not 
indicate signs of mental illness. With respect to Mr. Bazzetta•s level 
of intoxication or use of controlled substances at the time of the alleged 
offense, as previously indicated according to the defendant's own self-report, 
he had voluntarily consumed cocaine to the best of his memory just previous 
to the alleged incident. He also indicated that this was not an unu~ually 
large amount of drugs for him to ingest around that period of time, but 
rather a fairly typical amount. The question of diminished capacity is 
not whether a defendant's capacity was simply diminished or limited for 
whatever reason, but whether his capacity was so diminished as to actually 
prevent him from forming the requisite intent. While the fact of intent 
is a question for the trier of fact, other aspects of the defendant's 
self-report as well as other available information regarding the defendant's 
behavior suggest that he was able to perform complex, sustained, purposeful, 
and goal directed activities at the time of the alleged incident. He 
stated he took the trophy bat to strike the victim from behind and his 
bathrobe belt to strangle her. He wrapped her body several times with 
various material and contained her hands by handcuffing her. He bought 
foliage to match the greenery in the area and buried her in a remote location 
away from his home. While the defendant referred to performing a ritual 
through the occult practices, it is this examiner's opinion that the ritual 
for the defendant provided a later explanation of his behavior and an 
attempt toward avoiding consequences to his behavior. In light of these 
considerations, there is no basis for an opinion by this examiner that 
Mr. Bazzetta would have been incapable of forming the intent elements 
at the time of the alleged offense. If the trier of fact should find 
that he was engaged in criminal behavior on the occasion in question, 
it is the opinion of this examiner that the elements of diminished capacity 
do not apply to the current alleged offense for this defendant. 

Respectfully submitted, 

,'\ 

{Jr ~ ·:)_ vJct ?~,\ 
Patricia L. Watson, Ph.D. 
Certified Forensic Examiner 
Licensed Clinical Psychologist 
Assistant Director, Evaluation Unit 

PLW/ckw 
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[*668) 

Introduction 

Age, rather than death, has come to define the Supreme Court's Eighth Amendment jurisprudence, [aj In three dec!sions 
over the last nine years, the Court has significantly altered the criminal sentencing landscape by doling out constitutional, 
categorical discounts on capital and noncapltal punishment for those who had not yet celebrated their eighteenth birthdays at 
the time of their climes. ~ The Court rejected capita! punishment for those under eighteen,~ then life without pa rote in 

nonhomlcide cases,~ and most recently, the Court held that the Eighth Amendment prohibits mandatory life without parole 

sentences,~ Each decision has turned on attributes, or factors, Inherent in youth that the Court has found make those 

under eighteen less culpable far their crimes under the Elghth Amendment.~ They [*669] Include offenders' (1) lack of 
maturity and underdeveloped 'sense of responsibllfty, (2) vulnerabillty to negative influences and Umlted control over their 
environment, and (3) lack of characters that can be rehabllltated. lf.~ 
These factors have not been surmised Simply from precedent or common sense. Rather, the Court has relied on scientific and 
soclolog!ca! studies to support its finding that these three characteristics are inherent among those under eighteen, iB.!.i reduce 

that group's culpability, and accord!ng!y reduce the punishments that society can justly impose. /~1 But the Court's~ance 
on such evidence overextends !ts usefulness. Neurosc1entific and psychologJcat data on which the Court has relied does not 
identify a bright-line age at which these three factors no longer lessen culpability. ~ Their resultlng Impact on penologica! 
justifications supporting legitimate punishment, which have also been central to the Court's holdings, similarly does not hinge 
on an offender having a particular number of candles on his birthday cake. The Court Itself has previously recognized the 
shallow truth of age, holding youth to be "more than a chronological fact" and instead "a time and cond!t!on of life when a 
person may be most susceptible to influence and to psychological damage."~ Still, since Roper v. Simmons, the Court has 
resolved to categorically and increasingly mitigate punishment based on youthfulness via the Eighth Amendment only when 
offenders are under eighteen. While [*670] the Court In Roper acknowledged and discounted the limitations of its br1ght-llne 
rule,~ the Miller Court did not address the Issue. 

This Comment aims to se!ze on the MIiier Court's silence and demonstrate the Inequity !n drawing a blight line at eighteen for 
consider1ng youthfulness ln mitigating punishment under the Court's log!c. Given both the scientific Impossibility of identtfylng 
a precise age at which characteristics of youthfulness cease, and the Court's repeated recognition that these very factors 
impact culpability and preclude just punishment, [£.!] the current approach cannot stand. Instead, this Comment argues that 
If the way to address the increas!ngly punitive orientation of criminal justice remains one of protecting youthful defendants 
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through the Eighth Amendment, then the same consideration of youthfulness that has been deemed constitutionally relevant 
for those under eighteen must also be available for equally youthful §E defendants over eighteen to assert when they face 
equally harsh and Jrrevocable sentences, 

While considerable literature discusses sentencing polfcy for young offenders, this Comment focuses on the Supreme Court's 
trio of categorJca! dec!s)ons to examine the justifications for a bright-line rule and, ultimately, to !end support for defendants' 
abilities to seek out the mitigating force of youthfulness up to age twenty-five. By continuing to categorically exclude those 
over eighteen in homage to society's traditional demarcation polnt of adulthood, the Court loses sight of the exceptlonallty of 
criminal punishment compared to other rights-allocating areas of the law, such as voting. Furthermore, setting a bright line at 
eighteen unjustly disregards offenders over eighteen who, In many instances, would likewise be deemed less responstble under 
the scheme of justifications the Court has set forth. 

Following this Introduction, Part I of this Comment provides background regarding the relationship between youthfulness and 
culpabHity. first, it sketches its historical foundations, describing both the [*671] early common !aw infancy defense and the 
rise and fall of the rehabilitative Juvenile justice model. Second, It describes the biological underpinnings of youthfulness that 
have been documented through psychological and neurosclentlfic study. Third, it shows how the Supreme Court has given this 
evidence Eighth Amendment significance. 

Part II then raises three key issues with the Court's bright line at eighteen. It highlights the lack of scientific support for a 
categorical line, describes the Court's improper companson to other rights-allocating areas of the Jaw, and demonstrates how 
penological justifications for punishment can be similarly undermined for youthful defendants over eighteen. 

finally, Part Ill argues that the Court should make the mitigating effect of youthfulness available to youthful offenders 
between the ages of eighteen and twenty-five by recasting !ts categorical line as a presumption. Under such a scheme, 
defendants up to eighteen years old would be lrrebuttably presumed youthful, while defendants between the ages of eighteen 
and twenty-five could seek to show that they meet the Court's "youthful" criterion and likewise deserve protection from 
irrevocable sentences. 

I. Background 

r A. CENTURIES OF RECOGNIZING THE IMPACT OF YOUTHFULNESS ON CULPABILITY __. 

The correlative relationship between youthfulness and culpability has long been recognized through the concept of Infancy. { 
~~ By the seventeenth century, English common law held that chlldren under the age of seven could not be punished for 

any crime, ~ Those aged seven and under were rrrebuttably presumed to lack the mental capacity to form the crim!nal 

intent necessary for justly Imposing punishment.~ While Individuals [*672] between ages seven and thirteen were 

additionally presumed incapable of forming that intent,~ proof that the child knew his act was wrong could rebut the 

presumption, jJ~ After the U.S. Bill of Rights was adopted, the common law rebuttable presumption of Incapacity to commit 
felonies for youth between ages seven and thlrteen remained In force, but "adult" punishments, such as execution, could 
theoretfcally be imposed on anyone over the age of seven.~ 

These gradations based on age reflected the importance of a guilty conscience for criminal punishment. To constitute a 
complete crime, "cognlzable by human laws," Blackstone wrote, "there must be, first, a vicious wlll; and secondly, an unlawful 
act consequent upon such vicious will.''~ lf a Jury confronted a defendant incapable of committing a felony, S!r Matthew 
Hale advised that lt could find that he committed the act but was not of sound mind, or that he could not discern between 
good and evil. §~~ Determining culpability In this way reflected the understanding that developmental differences prevented 

very young offenders from forming criminal intent.~ When offenders then passed the minimum threshold of competence, 

their diminished responsibility could still render them less culpable. ~ Defendants aged seven to fourteen were presumed 
to possess a natural incapacity to be gul!ty of crimes, which the state could rebut upon [*673] Individualized determinations 
of capacity. [f~:~l For this group of defendants, therefore, ''the capacity of doing ill, or contracting guilt," as Blackstone put it, 

was "not so much measured by years and days, as by the strength of the delinquent's understanding and judgment."~ 

Around the tum of the nineteenth century, recognition of youth developmental differences took on a new character. 
Progressive refonners, I.!~~ animated by worsening household conditions and scholarly reconceptualization of childhood, 

~ sought to establish separate courts to adjudicate young offenders~· sometimes as old as twenty-one.~ The 

new courts' a!m was to treat young offenders rather than punish them. G"iJJ As such, a concern for youth welfare took 

precedence over concerns with their offenses. ~The courts exercised·;;tes' parens patriae authority~~ to [*674] 

emphasize treatment, supervision, and control in place of traditional, punitive criminal procedures.~ Because punishment 
and blameworthiness largely had no place Jn this rehabilitative model of justice, Issues regarding youthfulness and culpability 
received llttle attention for much of the twentieth century.~ 

That changed by the late 1980s with skyrocketing juven!!e crtme rates. Between 1980 and 1994, the number of juvenile 
arrests for violent offenses chmbed 64% and juvenile arrests for murder specificalJy jumped 99%. ~ Media coverage of 

crime also exploded,~ and state legislatures responded in near umversality, §j Over a period of just three years from 

1992 to 1995, forty states enacted laws making it easier to prosecute juveniles Jn adult [*675] criminal court, l~~j and 

forty-seven states and the District of Columbia made changes In their laws concerning juvenile crime.~ Although many 
observers mark the beginning of the end of the traditional juvenile court decades earlier when the Supreme Court decided In 
re Gault, spiking juvenile crime rates further upended support for rehab!litative ideals ~!:;fil and amassed calls of "adult time" 

for "adult crime"~ - especially as fear swirled regarding an entirely different breed of so-called super~predators. ~ 
Taken together, the new !egislatlve schemes represented a "fundamental shift" in juven!le justice away from rehab!lltat!ng 
offenders and toward punishing [*676] them. ~ Over the coming several years, however, many began to question 

whether the "get-tough" laws and lncreasingly "adult" punishments were actually making the publ!c safer. E.'f.-§ 
B. FINDING YOUTHFULNESS IN PSYCHOLOGY AND NEUROSCIENCE 
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r:..s public.E.~ate surrounding youth prosecutions swelled, some researchers !coked ~award youth development with rene-:l 
f ~nterest. ~ In the decades laying bare the promise of the rehabllltatlve juvenile Justice model, both developmental 

psychologfsts and neuroscientists exploring the practice of brain imaging honed ln on changes In brain composition and 
behavior occurring between adolescence and adulthood. 

Psychologists identified a number of Important distinctive qualities attrlbutable to youth. For example, psychologists found 
early adolescence to be accompanied by Increased susceptibility to peer pressure. @I!] Adolescents were also found to attach 

more weight to short-term consequences,~ and they did not extend projections for consequences as far [*677] into the 

future as did older youth.~ Psychologlsts additionally discovered evidence suggesting that adolescents may be driven 

more by rewards and less by risks than ''adu!ts" are.~ Moreover, psychologists found emp!rical support for the theory on 

adolescence first articulated by Erik Enkson, [ill] which suggested that moving into adulthood involved changes in the way 

young people formed their identities. ~ 

In the field of neuroscience, research began to depict adolescence as a period of continued brain growth and change. A pair of 
neuro1magJng studies in 1999, for Instance, showed continued development through adolescence of the brain's frontal Jobe 
[ill]· essential for such functions as ant!cipatlng consequences, plannlng, and controlllng Impulses. Ifill Gray matter In the 

frontal lobe was shown to spike just prior to adolescence~ and [*678] then decrease between adolescence and early 

adulthood ~ in a process known as pruning. Uke sculpting a tree, pruning mirrors "cutting back branches [to] stimulate[} 

health and growth." ~The gray matter reduction rs accompanied by a white matter increase. ~Through the cellular 

maturation process known as myelination, white matter devefopment Js said to Improve cognitive functioning, ~ Because 
the samples for these studies were limited tn age, however, they could not support conclusions about the endpoint of brain 
maturation. ~ When a team of neuroscientists flnally mapped the trajectory of brain maturation using a sample of 
individuals ranging !n age from seven to eighty·seven, they observed gray matter density changes continuing beyond 
adolescence into adulthood.~ 

Psychology professors Laurence Steinberg and E!tzabeth Scott adopted the thrust of these and other emerging neurosdentiflc 
studies showing brain maturation to continue Into early adulthood as part of their lnfluentJal 2003 article, Less Guilty by 
Reason of Adolescence.~ Combined with psychologlcal research, discoveries regarding the brain systems Implicated In 
judgment and Impulse control pruv!ded the basis for Professors Stelnberg and Scott's argument that youth should not be held 
to the adult standard of criminal responsibility.~ The authors, renowned In [*679] their flelds, asserted that youth 
culpab!lity should be mitigated for those under eighteen due to adolescents' d!mlnlshed decisionmaklng capacities, their 
relatively lower ab!Uty to resist coercive Influences, and the fact that their characters still undergo change. ~ Although the 
professors acknowledged that "we are a long way from comprehensive scientific understanding Jn this area, and research 
findings are unlikely to ever be sufficiently precise to draw a chronological age boundary between those who have adult 
dec!sion•maklng capacity and those who do not,"~ they concluded that sufficient evidence mandated a change Jn juvenll'J 

(.::lshment. ~ 

C. ATTAINING EIGHTH AMENDMENT SIGNIFICANCE 

L Roper v. Simmons 

In 2005, psychological and neuroscientific evldence·based explanations for youthfulness found their way Into Supreme Court 
jurisprudence. The Court for the first time endorsed scientific findings relating to human development in support of reducing 
youth culpabll!ty In Roper v. Simmons, the case of a teenager sentenced to capital punishment for murder.~ Christopher 

Simmons sought postconvictJon reflef after the Supreme Court decide~ v, Virgln!a, J~~] hold!ng execu,:1.~.? .... a mentally 

retarded person to be unconstltut!ona! cruel and unusual punishment. Despite the grisly details of his cr!me, l~~~ Simmons 
argued that the same reasoning In Atkins proh1btted the execution of a juvenile who committed his crime when he was 
younger than eighteen. ~The Supreme Court [*680] reconsidered precedent and agreed.~ In an opinion written by 
Justice Anthony Kennedy,., the Court held that the objective Jnd!c!a of consensus then provided sufficient evidence that 
society views juveniles as "categorically Jess culpable than the average criminal."~ Juveniles up to the age of eighteen, 

according to the Court, comprise a certain class of offenders for which the death penalty may not be imposed. ~ Because 
Roper extended to sixteen·and seventeen•year·olds the same protection that Thompson v. Oklahoma provided for those under 
sixteen, the greatest significance of the Court's opinion might have come not from what the Court said, but how !t said !t. 

Specifically, in describing the class of offenders to whom capJtal punishment can no longer be imposed, the court relied on 
three differences between "juveniles under 18" and "adults" - racking maturity, being vulnerable to negative Influences and 
outside pressures, and not having as welHorrned characters. !fill These findings, according to the Court, reflected both what 

"any parent knows" and what scJentlfic and soc!ological studies tend to confirm. ~ As a result of these characteristics, 
young offenders were held to be less blameworthy than adults who commit similar crimes, less likely to be deterred by the 
prospect of death sentences, and less likely to be irretrievably depraved. fill 
While the Roper Court differentiated "juveniles under 18" from "adults," it acknowledged the IJmltatlon of such a 
categorization. Justice Kennedy wrote, "the qua!!ties that distinguish juveniles from adults do not [*681] disappear when an 
individual turns 18." ~ Still, the Court Insisted upon drawing a bright llne for ruling out the death penalty as 
disproportionate pumshment, looking beyond criminal punishment to suggest a national consensus fitting within the Eighth 
Amendment rubric. Slnce eighteen Is "where society draws the line for many purposes between childhood and adulthood," the 
Court concluded,·so too It is where ''the line for death eligibility ought to rest." ~The Court thus rejected an Individualized 
standard of culpabllity based on youthfulness In favor of a categorical rule to protect all offenders below the age of eighteen. 

2, Graham v. Florida 
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The Court cemented !ts bright line for mitigatlng unduly harsh punishment in Graham. There the Court considered a challenge 
to a mandatory life sentence for a seventeen*year·old who committed a pair of nonhomlcide felonies. ~ In another opinion 
written by Justice Kennedy, the Court found that Terrance Jamar Graham's !lfe-without·parole punishment constituted cruel 
and unusual punishment based on three related concerns: (1) the offender's limited culpablllty, (2) the particular severity of 
hfe Imprisonment without parole, and (3) the failure of penologicar theories of retrtbut,on, deterrence, incapacitation, and 
rehabllltatlon to justify such punishment.~ 

For the first consideration, the Graham Court relied on Roper's holding that juvenlles are less culpable and therefore less 
deserving of the most severe punishments because they lack maturity, are more vulnerable to negative Influences and outside 
pressures, and their characters are not as we!l·forrned. ~i:J:j The Court also noted that no "recent data" provided a [*682] 

reason for the Court to reconsider Roper's socJological and scientific observations. fsi.!l Instead, further developments in 

psychology and brain science continued to show "fundamental differences between juvenile and adult minds,"§! including 

that "parts of the brain lnvoJved In behavior control continue to mature through fate adolescence."~ 

For the second cons!deration regarding the seventy of llfe without parole, the Court acknowledged the reality of passing time. 
Life·without·parole sentences already constitute "the second most severe penalty permitted by law."~ Furthermore, under 
sentences of life without parole, younger offenders generally serve more years and greater percentages of their lives behind 
bars than adults. I@consequently, the Court noted that Imposing such punishments on younger offenders was especially 

harsh.~ 

Ffnally, the Graham Court considered penological justifications for juvenile sentences of life without parole for nonhomictde 
offenses. Weaving many of Roper's developmental findings into Its analysis, the Court found that none of the goats of 
punishment provided adequate justification for sentencing juvenile nonhomidde offenders to life without parole.~ The 

Court ruled out retribution (because of offenders' reduced moral culpability),~ deterrence (because of their 

Impetuousness),~ incapacitation (because of offenders' capacity for change), ~:i]l and rehabilitation (because life without 

parole forswears any potential rehabi!!tatfon). ~ Finding no legitimate justification for Graham's sentence, the Court found 

that !twas by Its nature dlsproportionate and fa1!ed to pass Eighth Amendment muster. ~ 

3. Miller v. Alabama 

The Court extended its relJance on youth developmental differences even further in Miller, which concerned two cases of 
fourteen-year-olds [*683] mandatorily sentenced to life in prison without parole for their Involvement in murders. ~The 
Court held that the Eighth Amendment forbids mandatory sentencing schemes that do not allow judges or juries to consider 
the mitigating characteristics of youth, as precedent established that "children are const!tutlonally different from adults for 
purposes of sentencing."~ 

Here again, the Court relied upon the distinct developmental qualities of youth that render young offenders less culpable and 
Impair penologlcal justifications for their punishment.~ But this tlme, the Court did not rely on national consensus against 

the punishment or find reason to llmit its holding to specific types of crimes.~ Rather, the Court melded Roper and 
Graham's focus on prohibiting severe punishments based on certain offenders' reduced culpab!IJty with other precedent that 
requires sentencing authorities to consider defendants' characteristics in doling out the most severe punishments. W..!!.~ In so 
doing, th.e Court noted_~~~.t the "distincti.ve (and transitory) mental traits and environmental vulnerabilities" of youth were / 
hardly cr1me·specific. ~ In addition, 1t noted that llfe-wfttiout·parote sentences should be treated as akin to capital 

punishment when the offenders are young. ~ Because youth matters In determining whether an Irrevocable sentence is 
appropriate, the Court held that "a judge or jury must have the opportunity to consider mitigating circumstances before 
Imposing the harshest possible penalty for juveni!es." l!.~gj 

[*684] Despite Its lofty phrasing about the importance of youth in sentencing, Miller firmly cabined its holding to those 
under the age of eighteen. [[9..~ Lower courts follow!ng Miller unsurprisingly do the same. Rather than embracing Mlller's 
appeal for indlviduallzed sentencing before the harshest possible penalties can be imposed, they cling to the hardline 
dichotomy between "juvenile" and "adult" offenders. For example, a Florida court of appeals tersely rejected the petition of a 
defendant who was nineteen when he committed his crime. fa.2~_*-.!To the extent that the petitioner asked the Florida court to 
expand Graham and Miller "to other "youthful offenders' under the age of 21," the court noted it was "bound by the 
pronouncements of the Supreme Court of the United States."~ Several other courts fo!!owing the earl!er decisions in 

Roper and Graham similarly Invoked the Supreme Court's bright line to reject young adults' Eighth Amendment claims. ~ 
The following Part illustrates why the reasoning underpinning Roper, Graham, and Mlf/er requires courts to allow defendants up 
to age twenty-five to present evidence fn mi~igatlon about their youth at,the time of their crimes. 

II. Discussicin-

Wh!/e the Court for decades has considered youth to be less culpable and recently Invoked science to support a new era In that 
tradition, it refuses to recognize that young people just over the chronological age of eighteen might similarly be less culpable. 
Yet, the Court recognizes that that age is an Imperfect proxy for diminished cu)pabllity. The Roper majority stated [*685] 
that "the qualities that distinguish juveniles from adults do not disappear when an lndiv!dual turns 18." ~ 

This Part presents three reasons why cllnglng to the bright J!ne at eighteen for mltJgat!ng punishment rs lnad~. Holding 
the mitigating factors of youth to be relevant only until age eighteen is Inconsistent with, and overextenas,'1he very scientific 
and sociological data the Supreme Court touts. Further, relying on the age of eighteen simply because eighteen "Is the point 
where society draws the line for many purposes between childhood and adulthood"~ lnappropriate!y equates the right 
not to be punished more severely than one deserves with affirmative rights to engage in certain adult conduct. Finally, drawing 
a bnght line at eighteen and dlsregardJng the characteristics of older youthful defendants falls to serve any of the penolog!cal 
justifications that the Supreme Court has ruled Imperative for harsh and irrevocable sentences. 
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A. OVEREXTENDING THE DATA 

The Court has eagerly espoused sclent!fic and soclo!ogical data to bolster !ts conclusions regarding what makes ''juven!!es" 

/ 

developmentally and constltutlonally different fro. m "adults." But the Court has been less than eager to address the research's/ 
lnab!llty to Identify a precise point when developmental maturity can be convlnclngly presumed for the entire class of youth -
even In the very data it cites. As one team of researchers has lamented: "Unfortunately, judges, polit!dans, advocates, and 
journalists are biased toward drawing a single hne between adolescence and adulthood for different purposes under the raw 
that Is at odds wlth developmental cognitive neuroscience."~ 

Examples from Miller and Roper demonstrate this point. MJlfer and Roper both point to Professors Steinberg and Scott's Less 
Guilty by Reason of Adolescence as authority For the developmental differences between [*686) those under and those over 
eighteen. ~ Yet, Professors Steinberg and Scott explJcltly note that research findings are "unlikely to ever be suffldent!y 

~o draw a chronological age boundary" for acquiring adult dec!slonmaklng capacities. ~ Further, some of the 

studfes on whJch they rely actually show development continuing beyond age eighteen. [ITiiJ Mlller also rel!es on two briefs 

to suggest that the science supporting Roper's and Graham's condusrons has "become even stronger."~ While it is true 
that those briefs potnt to addltional research, that research hardly supports the Court's bright line. Quite the opposite: the 
brief from a group of psychology professors notes how a youth's bram "Is not fully mature until an Individual reaches his or her 
twenties."~ Compellingly, it points to research from National Jnstltut.e of Mental Health neuroscientist Jay Gledd, whoj 
concluded that the parts of the brain linked to dedslonmakfng and Impulse inhibition do not fuHy develop until that time. 
~The American Psychological Assodatlon amici brief similarly notes how juveniles' development continues throughout 

late adolescence and Into young adulthood. mI~ describing such findings, the American Psycho[oglca! [*687] 

Association skirts the binary "juvenile" and "adult" labels lt originally set out to apply.~ 

Recent psycholog1ca! and soc!o!ogica! research further calls the Court's strict dasslficat!ons of "juven!Jes" and "adults" Into 
question. Slmilar to how psychologist G. Stanley Hall identified a new life stage of "adolescence" at the tum of the twentieth 
century, L!.;.z.J] researchers today are redefining young adulthood. ~~ Allud1ng to mHestones that tradltlonal!y defined the 

transition to adulthood,~ sodologlsts are chartmg the course of a "changing timetable" for development.~ Leading 
that charge ls Jeffrey Arnett, the same psychologist and research professor cited In Roper who has since marshaled support for 
a new stage orITT;tastirig'7rOm the late [*688] teens through the mid-to !ate twenties - "emerging adulthood."~ 

Among the trends on which Professor Arnett and others rely, young people are putting off marriage.~ In Fact, the timing 

of marriage has unprecedentedly shifted into older ages !n recent years. ~Young people are a!so living with the!r parents! 

longer and wlth greater Frequency. ~ When they do not Uve with their parents, they are still unlikely to have famll!es of 

their own. ~;fil As a result, by choice or crr~umstance, ~ young people are foresta!llng the beginning of tradltlonally 
"adult" life, To Impose Roper, Graham, and M1!ler language, they appear to lack the degree of maturity that previous 
generations of adults commanded, they st!II seem vulnerable to outside pressures, and their characters remain not very "well
formed." ~ 

Some of the stimuli behind the delay in adulthood are unsurprising: Americans' views toward young people's sexual 
relatlonsh!ps have [*689] changed. ~ More people are pursuing higher education,~ And a sluggish job market 

and burdensome student loan debt have otherwise stalled buying homes and starting famllles. ~ The legal !mpllcatfons of 
such a delay, however, are less than clear. For this reason, the Court's continued reJlance on a categorical lfne at age elghtJen' 

~ 
divide the supposedly scientlnca!!y and sociologically mature from the Immature for mltlgatlng punishment ls troubling. The 

esearch on which the Court relies does not support such a line, and additional research suggests that the relevant youthful 
ual!t!es continue to materlal!ze in individuals into their twenties, 

Even though the Court invoked science and sociological data to support its Roper, Graham, and Miller holdings, It makes sense, 
, then, that the Court turned to more a conventional analysis in its rare attempt to justify the Une. ~ In this way, the Court 
suggests that !ts developmental analysis for punishment applles only within the bounds of prevJously existing legal conceptions 
of chlldhood and adulthood. ~The following Part demonstrates the asymmetry In such an approach. 

[*690] 

B. CRIMINAL PUNISHMENT NOT COMPARABLE TO AFFIRMATIVE RIGHTS TO ENGAGE IN "ADULT" CONDUCT 

A categorical rule mitigating punishment based on youthfulness only for those under eighteen is additionally Inadequate 
because it falls to recognize the exceptlonaUty of crlmlnal punishment compared to other contexts of the law where bnght-line 
dasslflcations pervade. States undoubtedly draw bright-!!ne rules to regulate the age at which young people can vote, ~ 
serve on juries,~ marry,~ drive,~ gamble,~ and drink. ~ Young people similarly have age-based 

rights to enter Into contracts ffJI~J and choose how doctors may treat them. [i~~)~.j These categorical rules granting 
lndlvlduals affirmative rights over their conduct amount to "crude determinations" that young people of certa!n ages are 
mature enough to act ln society, m some respects, as adults. ~ Young people can test out certain adult privileges, In spite 

of the special risks of the teamfng periods Involved. ~ 

/

The Court since Roper, however, has conflated this area of granting affirrnat!ve rights to young people to try out adult activity I 
with crJmlnaf punishment. Unlike other laws that regulate behavior, criminal punishment Involves finding people morally 
blameworthy. Andrew van Hirsch has explained that pumshment ls different from other government-generated [*691] 
benefits because its deflnlng characteristic Includes state censure, !iill]when the state finds people blameworthy, "the 
requirement of equal treatment becomes much stronger" because unequal treatment Implies that they are unequally 
blameworthy.~ Drawing a bright line between those who are under and over eighteen for mitigating punlshment thus 
Implies they are unequally blameworthy, even though they might possess the same developmental traits that render them less 
culpable. The Roper, Graham, and Millerdecisi~ns applied to those over eighteen therefore overlook the important and unique 
goals for imposing criminal punishment of treating equally culpable offenders equally and making Individualized Inquiries of 
culpabi!lty for society's harshest punishments.~ 
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In the capital punishment context, the need for an Jndlv1dualized inquiry to measure a person's blameworthiness rs hardly a 
new concept. Lockett v. Ohio recognized that indlvldualized declslons are essential in capital cases, fearing that the death 
penalty might be Imposed "In spite of factors which may call for a less severe penalty."~ Eddings v, Oklahoma then 
highlighted the obligation of sentencing judges and juries to consider youthful defendants' mental and emotional development 
as part of their calculi.~ As the Eddings Court stated, "youth 1s more than a chronological f~ct. It is a time and condition 

of life when a person may be most susceptible to mfluence and to psychological damage."~ After Roper, however, these ~ 
decisions have had tittle meaning for offenders just over eighteen. Those whose mental and emotional development ls slowed ') I 

} 

likely face greater burdens in proving youthfulness as a mitigating circumstance. [*692] Because they are beyond the f 
Court's zone of Eighth Amendm.!:_~~erotect}on, lower courts are unwll!lng to entertain arguments for lessened culpability based 
on developmental differences. )149_~ f.l) 

In the noncapita! punishment context, the Court has only recently recognized that young people's blameworthiness must be 
measured with individualized inquiries. Miller held that the especially harsh penalty of life without parole now requires 
individualized cu!pabillty lnquines for those under eighteen. fil.~~ The reasons that make life without parole especially harsh 
for those under eighteen, however, also apply to marginally older offenders. Just as life without parole deprives a seventeen-f year-o!d offender of "the most basic liberties without giving hope of restoration,"~ so too does !t depr~ve an e1g~teen
year·old of that meaningful hope. If it rs true that "most fundamentally, Graham Insists that youth matters in determining the 
appropriateness of a lifetime of incarceration wlthout the possibility of parole,"~ then the youthfulness of a marginally 
older offender for whom the sentence would be equally harsh must also be considered. 

C. UNDERMINING PENOLOGICAL JUSTIFICATIONS 

Finally, the Court's current scheme disregards the same proportional punishment fundamentals that Jt touts. Each of the 
Court's line-drawing decisions has highlighted how diminished culpability !mpalrs penologica! Just!ficatlons for punishment. 
~While acknowledging that the Eighth Amendment does not mandate adoption of any one particular penologlcal theory, 

the Court has noted that a sentence must be supported by some justification. ~Yet, for youthful defendants' Irrevocable 
sentences, the Court has ruled out retnbut1on, deterrence, incapacitation, and rehabH!tatfon. This Section addresses these 
justfflcations and describes (*693] why each could simllarly be lnapplJcable to a defendant between the ages of eighteen and 
twenty-five. 

1. Retribution 

In Graham and Roper, the Court considered whether retribution was a Jegltimate reason to severely punish offenders undel" 
eighteen. Retribution, described as "the Interest ln seeing that the offender gets his "just deserts,"'~ is intimately 

concerned with the offender's personal culpability.~ Whether retrlbutlon ls viewed as a means to express community 
moral outrage or to right a victim's wrong, the Roper Court noted that the case for retribution is weakened when the defendant 
is young.~ According to the Court, "retribution !snot proporttonal if the law's most severe pena!ty !s Imposed on one 

whose culpability or blameworthiness is diminished, to a substant!al degree, by reason of youth and immaturity."~ In 

Graham, the Court extended the same !ogle to yo~g people sentenced to life without parole for nonhomicide offenses. j1S9~j 
Retribution, the Court stated, "does not justify Imposing the second most severe penalty on the less culpable juvenile 
nonhomic/de offender."~ 

I 
None of these considerations is unique to t.hose under eighteen .. Y. oung people aged e.i~h.tee.n to twenty-five can s!m. Harl. Y havJ 
lessened moral culpability and blameworthiness as a result of their youth and lmmatunty. The developmental characteristics 
attendant to youth continue beyond the age of eighteen, and the normative concern for establishing an age at which society 
may reasonably demand people to be "adult" ls not sacrificed by recognizing that some md,viduals have not yet attained full 
developmental maturity by that point, Furthermore, terms of life Imprisonment remam comparat!ve!y harsh for those Just ave 
eighteen who grow old behind bars, spendmg the prime of their lives Incarcerated. 

2. Deterrence 

The Court in Roper and Graham simf!arly rejected deterrence as a justification. Deterrence can be described as the general 
interest in preventing prospective offenders' similar crimes. ~-~j Outside the capital [*694] punishment context, 

deterrence can also reflect the specific interest in preventing the particular offender from re offending.~ For both sorts, 

/

"deterrence must operate (if at all) through the potential offenders' !!!.!rds1 so it is essential that they know about the severity l 
of the probable sentence [and] take this into account when deciding whether to offend .... "[isii1 In Roper, the Court 
suggested that the same characteristics that make young offenders less culpable than adults also make them less susceptible 
to deterrence. ~ In Graham, the Court further teased out this reasoning, .stating that young people's immaturity and 
impetuousness make them less likely to consider possible punishment when they make decisions, especially when that 
punishment is rarely imposed. ~J It additionally ruled out any limited deterrent effect that life that without parole has on 

nonhomicide offenders, noting how any such effect ls outweighed by how disproportionate the punishment ls. ~ 

Again, this logfc is hardly llmited to offenders under eighteen. The same characteristics that make those under eighteen !ess 
IJkely to consider possible punishment when they act can also be present in those aged eighteen to twenty-five. If an offender 
cannot understand and appreciate the seventy of an Irrevocable sentence when he decides to offend, his sentence loses 
deterrent value. While such sentences may still have some general deterrent value for other prospective offenders, it remains 
that they must not be grossly disproportionate to the offender against whom they are Imposed. Thus, depending on their 
climes, some young people aged eighteen to twenty-five might have such diminished moral responsibility that any limited 
deterrent effect on prospective offenders that would be gained from the young people's irrevocable sentences would not justify 
Imposing those sentences. 

3. lncapacrtation 

The Court !n Graham also added and rejected the justification of incapacitation. Incapacitation is said to protect the public and 
make offenders Incapable of reoffendlng. ~The Graham Court recognized that incapacitation can satisfy concerns 
regarding publlc safety, but It determined that relating such a justification to young offenders required the assumption that 
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they could be ongolng dangers. ~ Because the non-fixed [*695] nature of young people's characters makes such an 

assumption questionable, the Court ruled out that posslbility. ~ Relying on Roper, It noted that even "expert 
psychologists" have trouble differentiating between young offenders who succumb to "unfortunate yet transient immaturity" 
and those "whose crime reflects Irreparable corruption."~ 

The same reasoning can make the Incapacitation justification Inapplicable to young adults. Just as incorrigibility is Inconsistent 
with youth under eighteen,~ so too might it be Inconsistent with some youth over eighteen. Persona!lty disorders can 

generally be d!agnosed ln young people over eighteen,~ but "using a chronologlcal age to demarcate the stage [in which 
such diagnoses are appropriate) can present difficulties as young people of the same chronological age may differ greatly In 
their levels of developmental maturity.''~ Research likewise shows that young people's identities continue to form 

substantially beyond eighteen.~ 

4. Rehabilitation 

Finally, the Court has concluded that a Fourth goaf, rehabllltation, could not justify Irrevocable punishments for young 
offenders. Although "the concept of rehabilitation ls Imprecise" and remains the subject of substantial dialogue,~ the 
rehabllltative approach generally concerns Itself with the perceived needs of the offender rather than with the gravity of the 
crime. [iz.~!1 As a result, the aim is to treat the offender and provide the (*696] education or skills necessary to reduce his 

risk of reoffend!ng. ~ In Graham, the Court held that life Imprisonment without parole could not be justified by 

rehab!Utat1on because "the penalty forswears altogether the rehabilitative Ideal.''~ Denying young offenders reentry to 
the community, according to the Court, requires making permanent judgments about their va!ue and place in society -
Inappropriate In !Jght of young offenders' "capacity for change and limited moral culpabl!ity." ~ 

This justification can be also rejected on a similar basis for some young adults. Those young people who have the same 
capacity for change and the same limlted moral culpabil!ty as seventeen-year~olds should not be forsworn from potential 
rehabilitation simply because they are older than eighteen. 

Because Roper, Graham, and Miller recognized that penologlcal goals cannot justify Irrevocable sentences when offenders 
possess certain characteristics of youthfulness, It follows that the penological goals also cannot be met when other young 
people exhibit the same characterlst!cs. Sentences prescribing death, Ufe In prison without parole for nonhorn!c!de offenses, or 
mandatory life In prison without parole a!so would be disproportionate for youthful offenders who are merely of a sl!ghtly 
higher age. Punishment for both groups of offenders should be prohibited by the Eighth Amendment. 

III. A Proposed Solution 

To this point, this Comment has focused on !llustratlng the Inadequacy of drawing a bright line at eighteen for mitigating 
society's harshest punishments. This Part offers a potential remedy: extending sentencing mitigation to those young adults 
under twenty-five who would otherwise slmtlarly be deemed less responsible under the scheme of justifications the Court has 
set forth, absent the Court's firm grip on chronological age. 

A. PRESUMPTION OF YOUTHFULNESS 

A presumption scheme would better serve criminal sentencing purposes, appreciating age yet refusing to be wholly bound by 
years and days. Roper, Graham, and MU!er's bright line should be transformed Into a scheme in which defendants under the 
age of eighteen are lrrebuttably presumed to possess the youthful characteristics that mandate reduced punishment under the 
Eighth Amendment, while defendants up to the age [*697] of twenty-five can seek, but are not guaranteed, the same 
protection. Gradating based on age In this way imports Jnto the modem era the early common law focus on punishing 
offenders based on the strength of thelr understanding and judgment.~ 

1, Mandatory and Irrebuttable for Defendants Under Eighteen 

Under such a remedy, sentencing for defendants who were under eighteen at the time of their crimes would not change. A 
mandatory, irrebuttable presumption would still be afforded to those under eighteen so that they would not face society's most 
severe punishments of death, life Imprisonment for nonhomlclde offenses, or mandatory life without parole. 

The costs of discontinuing this protection, as the Roper Court understood, ~ are great. The sentencing judge or jury, 
prejudiced by the particular crime details, could succumb to arguments contrary to developmental fact and find youth to be 
aggravating. Even offering up the youthfulness factors and asking the sentencing judge or jury to apply them for those under 
eighteen on a case-by-case basis would be Insufficient for this group, given the level of discretion Incumbent in such an 
analysis. Prosecutors could appeal to the undercurrent In public consciousness that youthful offenders are uniquely 
threatening. ~They have made these arguments In the past, suggesting that crimes committed during youth are 

predictive of future dangerousness,~ and jurors have believed them. fu~ 
Although some acts committed by those under eighteen are heinous and are "not just the acts of happy-go-lucky teenagers," 
as Justice Scalia .... contended In Roper,~ the fact remains that the people who committed (*698] those acts are still 
teenagers. Given what researchers now know about young people, the potential spilt-focus between the crime's depravity and 
the defendant's unique sensibilities should be permanently resolved in a manner that concentrates on the young defendant. 
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extraordinarily mature defendant does not warrant abrogating protection for those under eighteen. [lsY'.il Whereas common 

!aw held that offenders younger than seven deserved categorical special protection,~ that age should now be eighteen. 

2. Permissive and Rebuttable for Defendants Up to Age Twenty-Ave 

Still, like candle flickers that outlast a birthday blow, youthfulness does not always disappear when an offender turns eighteen. 
Youthful defendants up to the age of twenty·Flve ~ should therefore have the opportunity to seek mitigation. Defendants 
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could argue that their youthfulness excludes society's harshest penalties as cruel and unjust.~ They would have to 
reasonably show - like the younger defendants protected by Roper, Graham, and Miller - that they (1) lacked maturity and had 
an underdeveloped sense of responslbJllty, (2) were vulnerable to negative Influences and had llmlted control over their 
environment, and (3) lacked characters that could be rehabilitated. This showing would unravel the lrrevocab!e punishments' 
penologlcal goals and preclude courts from imposing them under the Eighth Amendment. Unlike m1tigation for younger 
defendants, however, the burden would then shift to the prosecution, which could show by a preponderance of the evidence 
that the defendants were sufficiently mature to be punished according to the legislature's design. The prosecution could 
undennine the defendants' evidence or Introduce new evidence showcasing the offenders' culpability, not the crimes' 
grievousness. 

A preponderance of the evidence standard, and not beyond a reasonable doubt, would be the appropriate burden for 
prosecutors to meet in disclaiming an eighteen-to twenty-four-year-old defendant's assertion of [*699] youthfulness. fi91.ii 
It would harmonize the interests in respecting legislatlve determinations of appropriate punishment while avoiding punis~ 
!egltlmately youthful offenders unjustifiably. It would further retain some of the value in criminal !aw, not just as a reflector of 
actual human behavior, but also as a system of rules that suggests its ideal, aspirational expression. Criminal law, after all, not 
only censures; in so doing, it bestows positive, societal norms. If prosecutors could prove that a defendant, more likely than 
not, actually did not possess the characterist!cs that warrant mitigation, then the full spectrum of leg!slatlvely prescribed 
sentences would be available. But !f prosecutors failed to contradict a youthfulness showing, more likely than not, then they 
could not subject the defendant to the harshest penalties, The court would determine both whether the defendant reasonably 
demonstrated his youthfulness and whether the prosecutlon rebutted the defendant's showing by a preponderance of the 
evidence. 

Such a permissive, rebuttab!e youthfulness presumption would certainly alter schemes presuming criminal defendants to have 
the requisite responslbHlty to be held culpable. It might likewise raise uncertainties about the legal dichotomy between juvenile 
and crlmlna! courts for older offenders. But, without requiring legislators to overhaul penal codes, this proposal would 
effectuate the meaning of Roper, Graham, and MIiier. 

B. ADDRESSING CONCERNS 

With the contours of this remedy establlshed, a number of questions emerge. For example, why should the presumption be 
limited to those under the age of twenty-five? Would imposing the presumption unnecessarily burden courts? Additionally, 
would allowing this level of judlcial discretion invite uncertainty and unwarranted inconsistency? The following Sections address 
these issues. 

1. Simply a Delayed Bright line? 

The first and most obvious critique of this remedy Is the way It advocates a solution !t seemingly opposes: drawing a 
somewhat arbitrary, albeit delayed, bright line, Drawing a fine at twenty-five, however, ls more [ *700] appropriate than 
eighteen for several reasons. To be sure, a line at twenty-five comes closer to the science the Court touts. Recall that 
neurosctentlflc evidence previously before the Court proved that a youth's bram Is not fully mature until an lndlv!dual's 
twenties. ~ More recent sodo!oglca! and psychologJcal evidence continues to support such a finding. ~ For example, 
as a result of mounting evidence, chJJd psycho!oglsts !n Br!tatn Issued new guidellnes ln September 2013 "directing cliniclans to 
reconsider how they view patients Jn younger adulthood" and treat those up to age twenty-five. ffi~ A line at twenty-five 
would also better heed the Court's concerns regarding the Impact of youthfulness on retribution, deterrence, incapacitation, 
and rehabilitation. ~ As previously demonstrated, courts risk imposing unjust, unequal punishment when marginally older 
defendants can be censured more harshly than their younger counterparts, even though both groups possess the same 
culpability-reducing traits. 

Drawing a line at twenty-five, and not some later age, additionally retains the Court's focus on the particular disproportlonality 
of life Imprisonment without parole for younger defendants. As the Graham Court recognized, "life without parole is an 
especJally harsh punishment for a juvenile. Under this sentence a juvenile offender will on average serve more years and a 
greater percentage of his life in prison than an adult." ~~~j This sentiment rings true for those defendants marg!na!!y older 
than eighteen. If a defendant ls older than twenty-five, however, the validity of youth-based rebuttals to llfe Imprisonment 
diminish. Jndeed, If defendants are not fully developed by age twenty-five, the!r available recourse should perhaps not be a 
youthfulness presumption. It could be a developmental dlsabllity defense. fi:9:f.!J 
[*701] 

2. Sacrificing Judicial Efficiency? 

A second critique of the presumption remedy !s the burden It would impose on courts, requiring them to evaluate a new class 
of defendants' youthfulness, case-by-case. Evaluating a defendant's youthfulness, however, is already mandated for society's 
harshest penalties under the Eighth Amendment. Eddings required courts to consider youthfulness before they could impose 
capital punishment.~ Miller required courts to similarly consider youthfulness when defendants under eighteen face life 

Imprisonment witho~·;-~;;;le. ~~] Where Eddings addltionally stated that "youth Is more than a chronological fact," L~:::] 
this Comment's presumption scheme would ensure that youth amounts to more than a chronological fact in those situations 
where Ufe Imprisonment amounts to capital punishment. ~ In this way, the presumption scheme closes the Eighth 
Amendment loop fashioned from conjunctive readings of Eddings, Roper, Graham, and Miller. 

Even If Eighth Amendment case !aw does not require this youthfulness Inquiry, the interest fn fair, proportional sentences 
demands it and offsets any added judlc!a! burden. Outside the sentencing context, such indlvidualized determinations often 
would be irrational. For example, requiring courts to decide whether every seventeen-year-old Js mature e~.h to vote would 
"greatly outweigh whatever injustice might be produced by the use of a bright Une minimum voting age.'' L202;iJ When 

unjustified punishment is the counterva!l!ng injustice, however, the Interest In jud!clal efficiency hardly compares. ~ 
Indeed, the Injustice that stems from sentencing equally youthful defendants to significantly harsher punishments must require 
individualized youthfulness determinations - in spite of efficiency interests. ~The Supreme Court has held that (*702] 
youthfulness diminishes cu!pabil!ty. Imposing fa!r, proport!ona! punishment requires the same youthfulness consideration for 
defendants who are merely days or years older. 
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3. Inviting Uncertainty and Unwarranted Sentencing Inconsistency? 

F!nally, this remedy can be criticized for inviting uncertainty and unwarranted sentencing inconslstendes for defendants aged 
eighteen to twenty-five. Thankfully, however, the Court has provided lower courts with a sufficient framework that can permit 
!nd!vidua!ized sentencing and avoid unfair disparities. ~ In Roper, Graham, and Miller, the Court offered and strengthened 

three factors that make youth less culpable under the E!ghth Amendment. ~ In so doing, the Court provided a guide for 
lower courts evaluating whether defendants between the ages of eighteen and twenty-five warrant youthfulness presumptions. 
The youthfulness cases encourage lower courts to consider evidence of an offender's (1) lack of maturity and underdeveloped 
sense of responsibility, (2) vulnerability to negative Influences and !!mited control over their environment, and (3) lack of 
characters that can be rehabilitated. 

Sentencing judges or juries In both state and federal courts could rely on these factors slm1lar!y to how federal district courts 
use Federal Sentencing Guidelines. The advisory Guidelines create a base!!ne for sentencing without sacrificing judicial fact
findlng. ~ The youthfulness factors could likewise provide a consistent baseline for addressing eighteen-to twenty-f!ve
year-olds' youthfulness claims. When courts address offender characteristics "In a reasonably consistent manner," according to 
[*703] the Guidelines, they "help secure nationwide consistency, avoid unwarranted sentencing disparities, provide certainty 

and fairness, and promote respect for the law."~ 

Moreover, the case law understanding of youthfulness actually constrains federal judicial discretion to a greater degree than 
the Sentencing Commission envisioned. The Gu!dellnes' section on age provides that "age (inc!udlng youth) may be relevant In 
determining whether a departure !s warranted, If considerations based on age, lndivldually or in combination with other 
offender characteristics, are present to an unusual degree and distinguish the case from the typlcal cases covered by the 
gu!deHnes." ~ If judges track Eighth Amendment case law to define "youth," they would have even more characteristics 
to study, 

Across courts, this expanded inquiry regarding youthfulness could curta!l discretion and Inconsistency, and the Guidelines' 
nondescript "youth" could be given new meaning for defendants under twenty-five facing capital punishment or llfe 
imprisonment for nonhomic!de crimes. Although this Comment does not define the factors' exact application, the Court has not 
otherwise required detailed remedies. For example, the Court has left for states to detennlne the appropriate ways to enforce 
constitutional restrictions against executing both mentally retarded and Insane individuals. ~This presumption remedy 
simply gives courts new lenses through which to view evidence that many already are required to gather. 

Condusion 

This Comment has demonstrated three reasons why the current approach of recognizing the mitigating effect of youthfulness 
only when defendants are under eighteen years o!d cannot stand. If the solution to address the Increasingly punitive 
orientation of criminal justrce remains one of protecting youthful defendants through the E!ghth Amendment, then courts must 
also consider defendants' youthfulness when eighteen-to twenty-five-year-olds face irrevocable sentences. Because the Court 
continues to insist that developmental differences lessen culpability and negate all penologlcal justiflcatiOns For Imposing 
society's harshest [*704] sanctions, marginally older and equally blameless offenders must be able to seek the same 
protection from them. A permissive, rebuttable presumption of youthfulness would accomplish this goal. Indeed, as the Court 
has suggested, "making youth (and all that accompanies lt) irrelevant" to the lmposit!on of the harshest and irrevocable 
sentences "poses too great a risk of disproportionate punishment."~ 
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Footnotes 

II!i 
See Miller v. Alabama, 132 S. Ct. 2455, 2470 (2012) ("So Jf ... death Is different, children are different too .... It Is 

no surprise that the law relating to society's harshest punishments recognizes such a distinction." (internal quotation 
marks omitted)); see also Mary Berkhelser, Death Is Not So Different After All: Graham v. Flor!da and the Court's "K!ds 
Are Different' Eighth Amendment Jurisprudence, 35 vt. L. Rev. 1, 1 (2011) (describing how the Court's approach in 

Graham v. Florida "unceremon!ously demolished the Hadrian's Wall that has separated lts "death Is different' 
jurisprudence from non-capital sentencing review since 1972" and, In its place, "fortified an expansive "kids are 

different' jurisprudence"); Carol S. Steiker & Jordan M. Stelker, Graham Lets the Sun Shine ln: The Supreme Court 
Opens a Window Between Two Formerly Walled~Off Approaches to Eighth Amendment ProportiOnallty Challenges, 23 

Fed. Sent'g Rep. 79, 81 (2010) ("Justice Kennedy [In Graham) thus managed to transform what had looked !Ike a 
capital versus noncapital llne, the application of which rendered noncapltal challenges essentially hopeless, Into a 

categorical rule versus Individual sentence }ine .... "). 
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See MIiter, 132 s. Ct. at 2455; Graham v. Flonda, 130 S. Ct. 2011 (2010); Roper v. Simmons, 543 U.S. 551 {2005}. 
Each of these decisions followed Atkins v. Virginia, which held executing mentally retarded criminals to be cruel and 
unusual punishment due to the offenders' reduced capacity and the executions' failure to serve social justifications 

recognized for the death penalty. See 536 U.S. 304, 318-21 (2002). 

[i:E 
See Roper, 543 U.S. at 578. 

@~j 
-·· See Graham, 130 S. Ct. at 2034. 

§! 
See Miller, 132 S. Ct. at 2469. The Court considered Mlller along with Jackson v. Hobbs, 132 S. Ct. 2455 {2012) 

(No. 10-9647)1 which also presented the question of whether a juvenile's sentence of life without parole violated the 

Eighth Amendment prohibitlon against cruel and unusual punishment. See Muter, 132 S. Ct. at 2450-62. 

@}] 
See Miller, 132 S. Ct. at 2464 {citing Graham, 130 S. Ct. at 2026; Roper, 543 U.S. at 569-70). 

~ 
Id. The Court Bellott! v. Baird had posited a similar but dlstinguishable list of reasons for treating children differently 

from adults, including: (1) "the pecuUar vulnerability of children,'' (2) "their Inability to make critical decisions in an 
Informed, mature manner," and (3} "the Importance of the parental role in child rearing." See 443 U.S. 622, 534 

(1979) (concerning a law restricting the right of a minor to obtain an abortion). 

§: 
See Roper, 543 U.S. at 569. 

[¥]see Mlller, 132 s. ct. at 2464-65; Graham, 130 s. Ct. at 2026, 2034; Roper, 543 U.S. at 569,570,578. 

fil 
A brief offering up scientific evidence for the Court, for example, recognized Its own limitations. See Brief for 

American Psychological Ass'n et aL as Amici Curiae Supporting Petitioners at 5 n.3, Graham v. Florida, 130 S. Ct. 2011 
(2010) (Nos. 08-7412, 08·7521) ("Science cannot, of course, draw bright llnes precisely demarcating the boundaries 
between childhood, adolescence, and adulthood."); see also Sara B. Johnson et al., Adolescent Maturity and the Brain: 
The Promise and Pitfalls of Neuroscience Research in Adolescent Health Policy, 45 J. Adolescent Health 216,218 (2009) 

("Neuroirnaging studies do not allow a chronologic cut-point for behavioral or cognitive maturity at either the individual 
or population level."). For further discussion, see !nfra Part II.A. 

~j 
See Eddings v. Oklahoma, 455 U.S. 104, 115 (1982). For this reason, the Court required lower courts to also 

consider "the background and mental and emotional development of a youthful defendant." Id. at 116. 

~ 
In Roper, the Court reasoned that "the qualities that distinguish juveniles from adults do not disappear when an 

individual turns 18,'' but "the age of 18 Js the point where society draws the line for many purposes between chHdhood 
and adulthood." 543 U.S. at 574. 
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~ 
In Miller, the Court articulated Its most recent afflrmatlon that the factors are of central import for sentencing 

judges and juries to consider ln arriving at appropriate, proportlonal punishment. See 132 s. Ct. at 2468. 

[!.4i'1 
This Comment uses the term "youthful" to describe those who possess the characteristics that the Court has rel!ed 

on in Roper, Graham, and Miller to mitigate punishment. In addition, whereas other writers have opted to distinguish 
between "children" and "adults," using the age of eighteen as a boundary, this Comment adopts the terms "youth" and 
"young people" to describe those !ndiv!dua!s who are no longer children and not yet fully functioning adults. Kenneth 
Keniston referred to the period between adolescence and adulthood as "youth" In 1970. Kenneth Keniston, Youth: A 
"New" Stage of Life, 39 Am. Scholar 631,635 (1970}. Scholars today continue to redefine this transitional period. See 

infra Part II.A. 

[i.§ 
For an Informative discussion of the origins of the Infancy defense, see Francis Bowes Sayre, Mens Rea, 45 Harv. 

L. Rev. 974, 1007-10 (1932), 

~ 
4 Wl!llam Blackstone, Commentaries 22-23; 1 Sir Matthew Hale, The History of the Pleas of the Crown 27 (So!lom 

Emlyn ed., 1800) (1736). Engl!sh !aw regarding age and criminal responslbll!ty borrowed from Roman civil law, wh!ch 
divided "minors" • generally those under age twenty-one or twenty-five· Into general stages, such as !nfantla (birth 
until age seven), puetitla proxima (seven to fourteen), and pubertas (above age fourteen). See 1 Ha!e, supra, at 16-

19. Ecdeslastical courts and Roman clv!I courts had previously established seven as "the age of reason," finding It to be 

the age at which a child could lose Innocence, be guilty of Sin, and be criminally !!able for his behavior. See Michael A. 
Coniero, Judging Children as Children 36-37 (2006), 

§] 
See 4 Blackstone, supra note 16, at 23; 1 Hale, supra note 16, at 27-28; see also Edward Coke, The Third Part of 

the Institutes of the Laws of England 4 (5th ed. 1671) {noting that the principal end of punishment, deterrence, Is not 
served when Infants are below the "age of discretion"). 

litiJ 
4 Blackstone, supra note 16, at 23; 1 Hale, supra note 16, at 26-27 (noting an even greater presumption for those 

under twelve), 

litiJ 
See 4 Blackstone, supra note 16, at 23; Corriere, supra note 16, at 37. Wh!le the rebuttable presumption 

recognized that some chlldren matured more qulckly than others, It also served the pollcy Interest of punishing children 
who committed particularly atrocious acts, regardless of their Immaturity. See Corriero, supra note 16, at 37. 

~ 
See In re Gault, 387 U.S. 1, 16 (1967); see also Julfan W. Mack, The Chancery Procedure in the Juvenile Court, In 

The Child, The Clinic and the Court 310,310 {Jane Addams ed., 1925); Craig S. Lerner, Juvenile Criminal 
Respons!bllity: Can Malice Supply the Want of Years, 86 Tu!. L. Rev. 309,316 (2011); Victor L. Streib, Death Penalty 
for Children: The American Experience with Capital Punishment for Crlmes Committed WhUe Under Age Eighteen, 36 

Okla. L. Rev. 613,616 (1983) ("Seven children were executed prior to 1800 and 95 prforto 1900, the youngest aged 
ten years."). 

https :/ /advance.lexis.com/documentprint/ docwnentprintclick/?pdmfid= 10005 l 6&crid=c3 fd... 2/7/2020 

Page 12 of31 

4 Blackstone, supra note 16, at 21 ("An unwarrantable act without a vicious wl!! Is no crime at all."); see also 1 Hale, 
supra note 16, at 38 ("It Is the will and lntent!on, that regularly Is required, as well as the act and event, to make (an] 

offense capital."}. 

§ 
See 1 Hale, supra note 16, at 27. 

Ifill 
See Barry c. Feld, Abolish the Juvenile Court: Youthfulness, Criminal Responsibility, and Sentencing Policy, 88 J. 

Cnm. L & Cnmlnology 68, 100 (1997). 

~ 
See Franklin E. Zimring, American Juvenile Justice 55-56, 57 (2005) ("Even after a youth passes the minimum 

threshold of competence that leads to a finding of capacity to commit Crimes, the barely competent youth is not as 
culpable and therefore not as deserving of a full measure of punishment as a fully qualified adult offender.''); Lerner, 
supra note 20, at 317, 

~ 
See 4 Blackstone, supra note 16, at 23; see also Lerner, supra note 20, at 317. 

~ 
4 Blackstone, supra note 16, at 23. 

§i Reformers In this period are commonly called "child savers." See, e.g., Michael B. Katz, In the Shadow of the 
Poorhouse: A Socia! History of Welfare !n America 118-20 (1986); Anthony M. Platt, The Child Savers: The Invention of 
Delinquency 3 (2d ed. 1977). 

~ 
See Barry C. Feld, The Transformation of the Juvenile Court, 75 Minn. L. Rev. 691, 693-94 (1991) [hereinafter 

Feld, Transformation]; see also M!chaer Grossberg 1 Changing Conceptions of Child Welfare In the United States, 1820-
1935, !n A Century of Juvenile Justice 3, 22-25 (Margaret K. Rosenheim et al. eds., 2002) (attnbuting family problems, 
such as rising divorce and escalating juvenile delinquency, to economic structural changes and noting that new 
understandings of child development produced concerns about child vulnerability). Works emphasizing the naturalness 
of ch!ldren - such as that written by Jean Jacques Rousseau and Johann Pesta!ozzi, along with the works of G. Stanley 

Hall and Friedrich Froebe) - Influenced reformers. See Ellzabeth J, Clapp, Mothers of Alt Children: Women Reformers 
and the Rise of Juvenile Courts in Progressive Era America 11, 80 (1998), 

G.i'¥l 
In 1899, the IIHnois Genera! Assembly enacted the world's first juvenile court law, the Illinois Juvenile Court Act, 

1899 HI. Laws 131 (current version at 705 Ill. Comp. Stat, Ann. 405 (West 2010)), See Barry Krisberg & James F. 
Austin, Reinventing Juvenile Justice 30 (1993}. other states followed. See Id. Within the decade after Illinois passed Its 

!aw, ten states established children's courts, and by 1925, a!I but two states had established specialized courts. See id. 

~ 
Martin R. Gardner, The Right of Juvenile Offenders to Be Punished: Some Implications of Treating Kids as Persons, 

68 Neb. L. Rev. 182, 191 {1989) ('The juvenile court movement assumed that young people under an articulated 
statutory age (sometimes as high as 21 years of age) are incapable of rational decisionmaking and thus lack the 
capacity for moral accountability assumed by the punitive model."), 
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!!I!) See David 5. Tanenhaus, The Evolution of Juvenile Courts in the Early Twentieth Century: Beyond the Myth of 
Immaculate Construction, In A Century of Juvenile Justice, supra note 28, at 42, 42; see also Karen Clanton, At the 
Helm: The Presiding Judges of the Juvenile Court, In A Noble Soaal Experiment? The First 100 Years of the Cook 
County Juvenile Court 1899·1999, at 74, 74 (Gwen Hoerr McNarnee ed., 1999). 

§!] 
See Julian W. Mack, The Juvenlle Court, 23 Harv. L. Rev. 104, 119~20 (1909) ("The problem for determination by 

the judge Is not, Has this boy or girl committed a specific wrong, but What ls he, how has he become what he is, and 
what had best be done In his Interest and in the Interest of the state to save him from a downward career."}, 

e§ 
'First asserted In the United St.ates ln a juvenile proceeding !n Ex parte Crouse, 4 Whart. 9, 11 (Pa. 1839), the 

parens patrlae authority justiAes governmental intervention in the lives of Individuals who are unable to care for 
themselves. See Donna M. Bishop & Hillary B, Farber, Joining the Legal Slgn!ficance of Adolescent Developmental 
Capacities with the Legal Rlghts Provided by In re Gault, 60 Rutgers L Rev. 125, 127 n.7 (2007). 

}34',?; 
-.. -·-··see Mack, supra note 32, at 120 (arguing that "ordinary trappings" of criminal court are out of place In juvenile 
hearings, and the judge should sit "w!th the child at his side, where he can on occasion put hls arm around his shoulder 
and draw the lad to him"); see also Feld, Transformation, supra note 28, at 695. 

~See Elizabeth S. Scott, The Legal Construction of Adolescence, 29 Hofstra L. Rev. 547,591 (2000), 

0 
Jeffrey Butts &Jeremy Travis, The Rise and Fa!l of American Youth Violence: 1980 to 2000, at 2 (2002), available 

at http://goo.g!/N1uGQy. From just 1984 to 1993, the juvenJle arrest rate for murder Increased 167% from a rate of 5 
arrests per 100,000 juveniles to 14 per 100,000, Id.; see a!so Office of Juvenile Justice & Del!nquency Prevention, U.S. 
Dep't of Justice, Juvenile Offenders and Victims: 1996 Update on Violence 14-15 (1996) (discussing the a1Test rate 
trend beg!nning In the !ate 1980s and noting that '1f trends continue ... juvenile arrests For violent crime will more than 
double by the year 2010"). 

§ 
See Network News In the Nineties: The Top Topics and Trends of the Decade, Media Monitor (Ctr. for Media & Pub. 

Affairs, Washington, D.C.), July/Aug. 1997, at 1-3. Between 1990 and 1997, one out of every ten stories on network 
evening news dealt with crime, c!lrnblng from 830 stories during 1992 to 2,574 during 1995. See Id. at 2. At the same 
time, fear of crime increased dramatically, particularly In urban areas. see Daniel Romer et al., Television News and the 
Cu!t!vation of Fear of Crime, 53 J. Comm. as, 95 (2003), 

!ii± 
see Frank!!n E. Z!mring, American Youth V!olence 11~13 (1998). This unlversa! urge to legislate, according to 

Professor Zirnrlng, suggests a "disturbing" model of legal reform. Absent a showing of deficiency in the cu1Tent legal 
Institutions' ablHties to deal with violence, "legislative changes that are based solely on concern about high offense 
rates are vulnerable to e1Tor In a specJal way." Id. at 12. 

~ 
Patricia Torbert et al., Office of Juvenile Justice & Delinquency Prevention, U.S. Dep't of Justice, State Responses 

to Serious and Violent JuvenJle Crime 3 (1996), ava[lab!e at http://goo.gl/2b5ZK2. 
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~ 
See id, at 59. Professor Feld situates this "get tough" era of juvenile justice in a broader context dating back to the 

1960s when rehabilitation was replaced by a paradigm of just deserts, penal proportionality, and deterrnrnate 
sentences. Barry C. Feld, A Century of JuvenJ!e Justice: A Work In Progress or a Revolution that Failed?, 34 N. Ky. L 
Rev, 189, 207-13 (2007), 

~ 
See Elizabeth S, Scott & Laurence Steinberg, Rethinking Juvenile Justice 8-9 (2008); EUzabeth S. Scott & Thomas 

Grisso, The Evolution of Adolescence: A Developmental Perspective on Juvenile Justice Reform, 88 J. Crim. L & 

Criminology 137,137 (1998). The Supreme Court in In re Gault extended to juveniles In delinquency proceedings some 
of the same constitutional rights to which defendants in criminal proceedings are entitled, !ndudlng the right to counsel 
and the prlvilege against self-incrlm1nation. See 387 U.S. 1, 41, 55 (1967), Critics of the decision, Including Justice 
Potter Stewart ... , argued it "served to convert a juvenile proceeding into a criminal prosecution" and thereby "Invited a 
long step backwards Into the nineteenth century," Id. at 79 (Stewart, J., dissenting). 

~ 
--- See Elizabeth S. Scott, Keynote Address: Adolescence and the Regulation of Youth Crime, 79 Temp. L. Rev. 337, 

351 n.54 (2006). While the slogan appealed to retributive Instincts, It also suggested that serious violence is not a 
characteristic of childhood but "is somehow adult." See Zlmring, supra note 38, at 9. 

&[~Some politicians, scholars, and media In the mld-1990s used the term "super-predators" to describe an Impending 
generation of violent young offenders. See, e.g., Hearings on the Juvenile Justice and Delinquency Prevention Act 
Before the Subcomm. on Early Childhood, Youth and Families of the H. Economic and Educational Opportunities 
Comm., 104th Cong. 90 (1996) (statement of Rep. W1llram Mccollum, Chairman, Subcomm. on Crime, H. Comm. on 
the Judiciary); John J. Diiulio, Jr., The Coming of the Super-Predators, Wkly. Standard, Nov, 27, 1995, at 23; Bob Dole, 
Weekly Republican Radio Address (July 6, 1996), available at http://goo.gl/396Swt ("Unless something is done soon, 
some of today's newborns will become tomorrow's "super predators' - merciless criminals capable of committing the 
most vicious of acts For the most trivial reasons ... ,"), For others, the fact that the phenomenon never materialized, 
Gary Marx, Young Killers Remain Well-Publicized Rarity, Chi. Trib,, Feb. 11, 1998, § 1, at Al, was unsurprising, see 
Franklin E. Zlmring, Crying Wolf Over Teen Demons, LA. Times, Aug. 19, 1996, at BS, But see Steve Drizin, Trayvon 
and the Myth of the "Juvenile Superpredator,' Huffington Post (Sept. 17, 2013, 3:30 PM), http://goo.gl/qnhzy6 
(suggesting that even though "the superpredators never arrived," still, "urban legends die hard"). 

§j 
See Torbert et al., supra note 39, at xL 

~ 
See, e.g., Maya Bell, A Child, A Crime - An Adult Punishment, Orlando Sentinel, Oct. 21, 19991 at A-1 ("Research 

Is thin, but every study on the subject, including the most thorough one conducted at the University of Florida, has 
shown that young offenders sent to adult prison commit more serious crimes quicker and more olten after their 
releases than similar offenders who remain ln the juvenile system."); Barbara White Stack, Law Giving Juveniles Adult 
Time under Flre, Pittsburgh Post-Gazette, Aug. S, 2001, at B-1 ("Two state senators ... say it's time to investigate 
whether the 5-year-old "adult time for adult crime' !aw ln Pennsylvanla has lived up to Its promise ... ,"); Tina Susman, 
Doubting the System, Newsday, Aug. 21, 2002, at A6. 

@ii 
See Emily Buss, What the Law Should (And Should Not) Learn from Child Development Research, 38 Hofstra L. 

Rev. 13, 33 (2009). The MacArthur Foundat!on 1 for example, convened a group to study adolescent development and 
funded extensive research about effective juvenile crime policy. see Jd. 
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See Thomas J. Berndt, Developmental Changes in Conformity to Peers and Parents, 15 Dev. Psycho!. 608, 608, 615 
(1979) (studying youth In third, sixth, ninth, eleventh, and twelfth grades and finding conformity to peers to Increase 
between third and ninth grade, and then decline); Laurence Steinberg & Susan B. SIiverberg, The Vicissitudes of 

Autonomy In Early Adolescence, 57 Child Dev. 841, 843, 848 (1986) (studying children In fifth, sixth, eighth, and ninth 
grades and noting that by ninth grade, the proportion of peer-oriented children leveled off); see also Scott & Grisso, 

supra note 41, at 162. 

~ . 
See William Gardner, A life-Span Rational-Choice Theory of Risk Taking, in Adolescent Risk Taking 66, 66 (Nancy 

J. Bell & Robert W, Bell eds,, 1993); see also Jeffrey Arnett, Reckless Behavior in Adolescence: A Developmental 
Perspective, 12 Dev, Rev. 339, 366-67 (1992) (concluding that high levels of reckless behavior during adolescence 
Implicate developmental roots In sensation seeking and adolescent egocentt1sm, decllnlng after adolescence - perhaps 
due to biology, Increased maturity, and young people assuming greater responsibilittes); Scott & Grisso, supra note 41, 

at 164. 

!ill] 
See A.L Greene, Future-Time Perspective in Adolescence: The Present of Th!ngs Future Revisited, 15 J, Youth & 

Adolescence 99, 102, 108-09 (1986) (studying ninth graders, twelfth graders, and college Sophomores). 

§I 
See Leon Mann et al., Adolescent Decision-Making: The Development of Competence, 12 J. Adolescence 265,275 

(1989) ("Our analysis of the modest evidence leads us to conclude that by age 15 years many adolescents have 
achieved a reasonable level of competence ... , However, like al! humans, ado!escents do not consistently behave as 
competent decision makers .... "), But see Uta Furby & Ruth Beyth-Marom, Risk Tak!ng in Adolescence: A Decision

Making Perspective, 12 Dev. Rev. 1, 38 (1992) ("Our review of the empirical evidence on risk taking and of the 
literature on cognitive development and dec!slon-maklng ski!ls has found mixed results regarding the degree to which 
adolescents may be taking more risks than other age levels."). 

[ill] 
See Alan S. Waterman, Identity Development from Adolescence to Adulthood: An Extension of Theory and a 

Review of Research, 18 Dev. Psychol. 341,346,355 (1982) ("It is during the college years that the greatest gains in 

identity formation appear to occur."). 

§j} 
For an articulation of Professor En·kson's theory, see generally Erik H. Erikson, Identity and the Life Cycle (W.W. 

Norton & Co. 1980) (1959); Erik H. Erikson, Identity: Youth and Crisis (1968). Professor Erikson artfully described 
adolescence as "a vital regenerator In the process of social evolut!on." Erikson, Identity: Youth and Crisis, supra, at 

134. 

~ 
Jay N. Giedd et al., Brain Development During Childhood and Adolescence: A Longitudinal MRI Study, 2 Nature 

Neuroscience 861,861 (1999); Elizabeth R. Sowell et al., In Vivo Evidence for Post-adolescent Brain Maturation in 
Frontal and Strlatal Regions, 2 Nature Neuroscience 859,860 (1999). These studies used 3D Image mapping 
techniques, whereas early quantitative structural brain-imaging studies In the late 1980s and early 19905 could not 

assess density. See Arthur W. Toga et al., Mapping Brain Maturation, 29 Trends Neurosclences 148, 149 (2006). 

~ 
See Adam Ortiz, Adolescence, Brain Development and Legal Cu!pablllty, A.B.A. Juv. Just, Ctr., Jan. 2004, at 1, 

available at http://goo.gl/b9BtT2; see also Inside the Teenage Brain: Interview: Jay G!edd, PBS Frontline (2002), 
http://goo.gl/Ie5z3u ("The frontal lobe Is often called the CEO, or the executive of the brain .. , It's a part of the brain 
that most separates man from beast, if you wlll."). 
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§~ 
·--see Gledd et al., supra note 53, at 861 (ffndJng gray matter to increase to maximum sizes around the ages of 

twelve and eleven for males and females respectively). 

~ 
See Jd. at 861-62; Sowell et al., supra note 53, at 860. 

!5-7-,ii] 
·--..,. Ortiz, supra note 54, at 2. 

~ 
See id. 

IEE 
See Sowell et al., supra note 53, at 860. For additional general descriptions of brain development, see, for 

example, Patricia Soung, Social and B!o!oglcal Constructions of Youth: Implications for Juvenile Justice and Rac!al 
Equity, 6 Nw. J. L & Soc. Pol'y 428,433 (2011); Claudia Wallis, What Makes Teens Tick, Time, May 10, 2004, at 56. 

[<§j 
See Toga et al., supra note 54, at 150-51; see also Giedd et al., supra note 53, at 861 (finding gray matter to 

decrease following adolescence through age twenty-two, the oldest age of those studied); Sowell et al., supra note 53, 
at 860 (finding Joss of gray matter to continue up to age thirty, the oldest age of those studied). 

@I1] 
See El!zabeth R. Sowell et a!., Mapping Cortical Change Across the Human Life Span, 6 Nature Neuroscience 309, 

309-10 {2003), Other researchers have reached similar conclusions. See Catherine Lebel & Christian Beaulieu, 
Longitudinal Development of Human Brain Wiring Continues from Childhood into Adulthood, 31 J. Neuroscience 10937, 
10938, 10943 {"We show within-subject brain development during young adulthood in association tracts, particularly 

frontal connections needed for complex cognitive tasks such as lnhlbitlon, executive functioning, and attention.") 
(studying subjects aged 5.6 to 29.3 years old); see also Melinda Beck, Delayed Development: 20-Somethlngs Blame 
the Brain, Wall St. J., Aug, 21, 20121 at Dl; Tony Cox, Brain Maturity Extends Well Beyond Teen Years (NPR radio 
broadcast Oct. 10, 2011), available at http://goo.gl/LWW77k, 

ffi 
See generally Laurence Steinberg & Elizabeth S. Scott, Less Guilty by Reason of Adolescence: Developmental 

Immaturity, Diminished Responslbility, and the Juvenile Death Penalty, 58 Am. Psycho!. 1009 (2003). 

lfil] 
See Id. at 1011~13. 

@.•"'i 
-·-· See id. at 1009. 

~ Id. at 1016, 
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~Id, at 1017. 

§] 
543 U.S. 551 (2005). The Importance of the Court injecting science Into its reasoning was not lost on 

commentators. See Bishop & Farber, supra note 33, at 125 ("Although Roper will always be best known as the case 
that abollshed the juvenile death penalty In America, the decision is at !east equally noteworthy for its endorsement 
and applfcatlon of scientific findings relating to adolescent developmental Immaturity."); Jeffrey Rosen, The Brain on 
the Stand: How Neuroscience Is Transforming the Legal System, N.Y. Times Mag. 48, 51 (Mar. 11, 2007) ("(Justice 
Kennedy's] Indirect reference to the scientific studies in the briefs fed some supporters and critics to view the decision 
as the Brown v. Board of Education of neurolaw."). 

§] 
-·"" Atkins v. Virginia, 536 U.S. 304 (2002). 

I§] 
Simmons and a friend, who was fifteen at the time - broke into a woman's home, bound her eyes and mouth, 

then drove to a state park, reinforced her bindings, and threw her from a bridge, drowning her. See Roper, 543 U.S. at 
556-57. Disturbingly, Simmons assured his friends they could "get away with it" because they were mtnors. See id. at 
556. 

ffi 
Id. at 559. 

~ 
See id. at 559-60. In Stanford v. Kentucky, the Court rejected an opportunity to rule out capital punishment for 

defendants over Fifteen but under the age of eighteen. 492 U.S. 361, 377-78 (1989). Justice Antonin Scalia•, 
questioning petitioner's evidence-based argument, wrote: "petitioners and their supporting amicl marshal an array of 
sociosclentlflc evidence concerning the psychological and emotional development of 16-and 17-year-o!ds. If such 
evidence could conclusively establish the entire lack of deterrent effect and moral responsibility, resort to the Cruel and 
Unusual Punishments Clause would be unnecessary .... " Id. Whlle Justice Scalia- announced the judgment of the 5-4 
Court, Justice Sandra Day O'Connor...- did not join this part. See id, at 380-82, 

!ill] 
Roper, 543 U.S. at 567-68 (quoting Atkins, 536 U.S. at 316) (internal quotation marks omitted) {relying on 

evidence that a majority of states rejected the juvenile death penalty, it was used infrequently, and a trend toward 
abolishment existed). 

ltif 
See Id. at 568. Roper extended the protection to sixteen-and seventeen-year-olds that Thompson v. Oklahoma 

provided for those under sixteen. See 487 U.S. 815, 838 {1988). 

~ 
See Roper, 543 U.S. at 569-70. 

{?5¥! 
.. __. Id. at 569. The Court cited Arnett, supra note 48, at 339, for the first finding; Steinberg & Scott, supra note 62, at 
1014, for the second finding; and Erikson, Identity: Youth and Crisis, supra note 52, for the third finding. 
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~See Roper, 543 U.S. at 570-71. These arguments regarding rebibutlon and blameworthiness mirror those the 
Court rejected in Stanford v. Kentucky. See 492 U.S. 361, 377-78 (1989). 

E!] 
Roper, 543 U.S. at 574. 

~ 
rd. The majority noted that its rule might be overinclusive. Some members of the protected dass likely had 

"attained a level of maturity some adults will never reach." Id. Underinclusivlty, however, was not a concern. 

lz."§ 
See Graham v. F!orlda, 130 s. Ct. 2011, 2020 (2010). Police learned that Terrance Jamar Graham robbed several 

homes while he was on probation for armed burglary and attempted armed robbery. See id. at 2018-20. The trta! court 

revoked Graham's probation and sentenced him to !!fe !n prison. See id. at 2020. 

1ao·f 
See id. at 2026-30. 

~ 
Id. at 2026 {citing Roper, 543 U.S. at 569-70). The Graham Court continued: 

These salient characteristics mean that it Is difficult even for expert psychologists to differentiate between the juvenile 

offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose crtme reflects 
Irreparable corruption. Accordingly, juvenile offenders cannot with reliability be classified among the worst offenders. A 
juvenile Is not absolved of responsibility for his actions, but his transgression Is not as morally reprehensible as that of 
an adult. 

id. (internal quotation marks and citations omitted). 

~ 
See Id. 

~ 
Id. 

[H"_f 
Id. (citation omitted). 

~ 
Id. at 2027 (quoting Harmelin v. Michigan, 501 U.S. 9571 1001 (1991) (Kennedy, J., concurring !n part and 

concurring in the judgment)). 

~ 
Id. at 2028 {"A 16~year-old and a 75-year-old each sentenced to life without parole receive the same punishment 

in name only, This reality cannot be Ignored," {Internal citations omitted)). 
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See !d. 

§1) 
See id. at 2028-31. 

I§ 
Id. at 2028. 

l§l 
Id. at 2028-29. 

{~ Id. at 2029. 

~ 
Id, at 2029-30. 

~ 
See !d. at 2030. 

~ 
-Miller v. Alabama, 132 5. Ct. 2455, 2460 (2012). Kuntrell Jackson was fourteen when he robbed a video store with 

two friends, one of whom shot the clerk when she threatened to cal! police. Id. at 2461, Evan M!!ler was fourteen when 
he and a friend smoked marijuana and drank wlth a neighbor. Id. at 2462. When the neighbor passed out, MIiier tried 
to steal his wallet, but the neighbor awoke and grabbed Miller by the throat. See id, Miller and his friend beat him with 
a baseball bat then set his trailer on fire, killing him. See Id. An Arkansas statute mandated life in prison without parole 
for Jackson, who was convicted of capital murder, and Alabama law prescribed the puntshment for Miller's conviction 

for murder in the course of arson. See Id. at 2461, 2462-63. 

§ 
Id. at 2464. The Court's holding turned on finding that mandatory sentencing schemes pose "too great a risk of 

disproportionate punishment" because they make "youth (and all that accompanies It) Irrelevant" to the imposition of 
the harshest prison sentence and can weaken rationales for punlshment. Id. at 2469. 

§ 
See ld. at 2464-65. 

[§See 1d. at 2465, 2470-71. Although the majority opinion provides some argument regarding "objective lndlcla," id. 

at 2471-73, the crux of its holding re!ied on Individualized sentencing precedent, id. at 2471, 2472 n.1L 

§ 
See id. at 2463. 
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ld. at 2465. 

~ 
Id. at 2466. 

~ 
Id. at 2475. 

~ 
Id. at 2460. 

~:[!} Janvier v. state, No. 4D13-1695, sllp op. at 1-2 (Fla. Dist. Ct. App. Oct. 2, 2013); see also WIicox v. Rozum, No. 
13-3761, 2013 WL 6731906, at 1-2 (E.D. Pa. Dec. 23, 2013}; People v. Rlley, No. 4-12-0225, 2013 Wl 936435, at 11 
(Ill. App. Ct. Mar. 8, 2013); Commonwealth v. Cintora, 69 A.3d 759, 764 {Pa. Super. Ct. 2013). In Cintora, the State 
described the Inapplicability of Mlller by giving the defendant's age down to the day. See Brief for Appe!lee, Cintora, 69 
A.3d 759 (No. 3272 EDA 2012), 2013 WL 3858919, at 10 ('The principles set forth in MH!er only apply to defendants 
less than 18 years of age. ... Defendant was 19 years, 13 days [) o!d; when he committed the crimes for which he was 
convicted."). 

~ 
Janvier, sllp op. at 1-2. 

[i'os~ See, e.g., Tercero v. Stephens, No. 13-70010, slip op. at 12 (5th Cir. Dec. 18, 2013) (eighteen-year-old); In re 
Garner, 612 F, 3d 533, 534 (6th Cir. 2010) (nineteen-year-old); Hosch v. Alabama, No. CR-1.0-0188, 2013 WL 
5966906, at 64 (Ala. Cnm. App. Nov. 8, 2013) (twenty-year-old); Thompson v. State, No. CR-05-0073, 2012 WL 
520873, at 77-79 (A!a. Crim. App. Feb. 17, 2012} (eighteen-year-old); Hill v. State, 921 So. 2d 579,584 {Fla. 2006) 
(twenty-three-year-old); Jean-Michel v. State, 96 So. 3d 1043, 1044-45 {Fla. Dist. Ct. App. 2012) (nineteen-year-old); 
State v, Campbel!, 983 So. 2d 8101 830 (La. 2008) (eighteen-year-old); State v. Garcell, 678 S.E.2d 618, 645, 647 

n.10 (N.C. 2009) (eighteen-year-old). 

~ Roper v, Simmons, 543 U.S. 551, 574 (2005). In her Roper dissent, Justrce O'Connor took Issue with the rule's 
overincluslveness and underincluslveness. See 1d. at 601-02 (O'Connor, J., dissenting) ("The age-based line ... quite 
likely will protect a number of offenders who are mature enough to deserve the death penalty and may well leave 
vulnerable many who are not"); see also Joseph L. Hoffmann, On the Perils of Line-Drawing: Juveniles and the Death 
Penalty, 40 Hastings L.J. 229, 259 (1989) ("If age corresponded perfectly to the combination of relevant factors, then 
Its use as a "bright line' would not be problematic. Because age !snot a "perfect' proxy, however, its use as a "bright 

Hne' necessar!Jy produces ordinal disproportiona!lty, or comparative Injustice."). 

§J.l 
"Roper, 543 U.S. at 574. 

@sc,,1 
__ ..;., 6.J. Casey et aL, The Adolescent Brain, 1124 Annals N.Y. Acad, Scls. 111, 122 (2008) (atation omitted). It was 

their hope to present research "to make strides ln moving this single line to multiple lines that consider developmental 
changes across both context (emotfonally charged or not) and time (in the moment or In the future)." Id. 

https :// advance.lexis. com/documentprint/documentprintclick/?pdmfid= I 000 5 l 6&crid=c3 f d... 2n /202 0 



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

Page21 of31 

["6~ See MIiler v. Alabama, 132 s. Ct 2455, 2464 (2012) (citing Steinberg & Scott, supra note 62); Roper, 543 U.S. 
at 569, 570, 573 (same). In total, the majority In Roper cites Professors Steinberg and Scott four times. 

[§] 
Steinberg & Scott, supra note 62, at 1016. Even though they acknowledged the scientific Imprecision for drawing 

a boundary, the psycho!oglsts advanced policy arguments In support of one. For Instance, they rejected a case-by-case 
approach for mitigation as an unacceptable, "error-prone undertaking" when the stakes are life and death. See id. They 
also advocated a boundary, even when it excluded potent!a!ly deserved youth, to avoid pract!cal Inefficiencies and 
cases in which immaturity might be ignored due to particular desires to Jmpose punitive punishments. See ld. For 
discussion of how a youthfulness presumption could address these concerns, see infra Parts IILA.1 & III.B.2. 

l!ill] 
See, e.g., Steinberg & Scott, supra note 62, at 1012 (citing Elizabeth Cauffman & Laurence Steinberg, (Im) 

maturity of Judgment in Adolescence: Why Adolescents May Be Less Culpable Than Adults, 18 Behav. Sci. & L. 741 
(2000)). Cauffman and Steinberg examined the relationship between age, psychosocial maturity, and ant!soclal 
decislonmaking, finding that "the period between 16 and 19 marks an Important transition point In psychosocial 
development that is potentially relevant to debates about the drawing of legal boundaries between adolescence and 
adulthood." Cauffman & Steinberg, supra, at 756. For a thorough critique of the Supreme Court's scientific pitfalls in 
Roper, see generally Deborah w. Denno, The Scientific Shortcomings of Roper v. Simmons, 3 Ohio St. J. Crim. L 379 
(2006). 

~ 
Miller, 132 S. Ct. at 2464 n.5. 

~ 
sn·ef of Amici Curiae J. Lawrence Aber et a!. !n Support of Petitioners at 15-16, Miller, 132 S. Ct, 2455 (Nos. 10-

9646, 10-9647} (citations omitted). 

~ 
Id. at 16 n.19 (citing Jay N. Giedd, Structural Magnetic Resonance Imaging of the Adolescent Brain, 1021 Annals 

N.Y, Acad. Scis. 77, 83 {2004); see also supra note 61. 

§See Brief for American Psychological Ass'n et al. as Amici Curiae !n Support of Petltioners at 5, 9, Miller, 132 S. 
Ct. 2455 (Nos. 10-9646, 10-9647). 

fu@ 
See id. at 6 n.3. The error is understandable: "Adulthood," "adolescence," and "early adulthood" have no clear 

defln!tiOnal parameters, and researchers often prescribe different labels. See Nltln Gogtay et al., Dynamic Mapping of 
Human Cortical Development During Chlldhood Through Early Adulthood, 101 Procs. Nat'! Acad. Sds. 8174, 8174 
(describing "adolescence and early adulthood" as encompassing ages seventeen to nineteen but also describing as 
"children and adolescents" a sample of people ages four to twenty-one). Compare Casey et al., supra note 108, at 117 
fig.4 (showing measures in a bar graph for "adolescents" (ages thirteen to seventeen) and "adults" (ages twenty-three 
to twenty-nine}), with !d. at 118 Fig.5 {showing a measure In a scatterplot for "adults" {ages eighteen to thirty)). 

~ 
In 1904, G. Stanley Hall published his two~volume magnum opus on what was then considered a new Hfe stage, 

adolescence. G. Stanley Hall, Adolescence: Its Psychology and Its Relations to Physlology, Anthropology, Sociology, 
Sex, Crime, Rel!gJon and Education (1904). 
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~!! " This period of young adulthood - subjected to many labels, such as "adultescence," "extended adolescence, and 
"youthhood" - has become the subject of much Interest See Kay S. Hymowitz, Where Have the Good Men Gone?, Wall 
St. J., Feb. 19, 2011, at Cl; Hope Reese, Yes, 20-Somethlngs Are Taking Longer to Grow Up - but Why?, Atlantic (Nov. 
30, 2012, 12:52 PM), http://goo.gl/FSOmuB; see also Lev Grossman, Grow Up? Not So Fast, Time, Jan. 16, 2005, at 
43; Press Release, MacArthur Foundation, Interdisciplinary Research on the Transition to Adulthood {Aug. 5, 2004), 
available at http://goo.gl/7U7Vbz {announcing a$ 5.2 mlllion grant in support of research "examining the new 
challenges facing young people, ages 18 to 34"). 

I.iii¥] 
See Jeffrey Jensen Arnett, Emerging Adulthood: The Winding Road from the Late Teens Through the Twenties, at 

v {2004) (noting how sociologists define the transition to adulthood in terms of young people finishing school, entering 
ful!-trme work, getting married, and.becoming parents); see also Jennifer M. Sliva, Coming Up Short: Working-Class 
Adulthood in an Age of uncertainty 6 (2013). For a suggestion of "new" adult milestones, see Sue She!tenbarger, New 
Ways to Gauge What Grown-Up Means, Walt St. J., June 19, 2013, at 03. 

™ See Frank F. Furstenberg, Jr. et al., On the Frontier of Adulthood: Emerging Themes and New Directions, !n On 
the Frontier of Adulthood: Theory, Research, and Public Polley 3, 5 (Richard A, Settersten, Jr. et al. eds., 2005) 
(hereinafter On the Frontier]; see also Robin Marantz Henig, What rs It About 20-Somethings?, N.Y. Times Mag., Aug. 
22, 2010, at 28, 

~ 
See Jeffrey Jensen Arnett & Susan Tabe;, Adolescence Terminable and Intenninab!e: When Does Adolescence 

End?, 23 J. Youth &Adolescence 517,534 (1994) {coining the phrase). See generally Arnett, supra note 119; Emerging 
Adults !n America: Coming of Age !n the 21st Century (Jeffrey Jensen Arnett & Jennifer Lynn Tanner eds., 2006); 
Jeffrey Jensen Arnett, Emerging Adulthood: A Theory of Development from the Late Teens Through the Twenties, 55 
Am. Psychol. 469 (2000), Professor Amett's term "emerging adulthood" seems to have taken off, while previous 
characterizations, such as "the postponed generation" or "incompletely-launched young adults," have not. In fact, a 
multidisciplinary, international research organization dedicated to the study of "emerging adulthood'' has formed, See 
About SSEA, Sec'y for the Study of Emerging Adulthood, http://goo.gl/BU2FPB (fast visited Mar. 15, 2014). 

~ 
See Arnett, supra note 119, at 4-5; Silva, supra note 1191 at 6. 

fill!jsee Erin Migdal, Delaylng Marriage Has Serious consequences for Some, New Research Reveals, Huff!ngton Post 
{Mar. 15, 2013, 11:14 AM), http://goo.gl/Pxgscd (describing how the average ages for marriage have never been 
higher than they are now for women {26.5) and men {28. 7)); see also U.S. Census Bureau, Median Age at First 
Marriage by Sex: 1890 to 2013, at fig.MS-2 {2013), avallable at http://goo.gl/RwBjwl. 

[im,1 
m•-P·see Richard Fry, Pew Res. Ctr., A Rising Share of Young Adults Live in Their Parents' Home 11 {2013), available 

at http://goo.gl/BJUVGS; see also Robert F. Schoeni & Karen E. Ross, Material Assistance from Families Duling the 
Transition to Adulthood, in On the Frontier, supra note 120, at 396,413 ("In 1990, 70% of eighteen-year-olds lived 
with their parents, fall!ng to 30% by age twenty-four and to 10% by age thirty. Between 1970 and 1990 there was a 
monotonic rise ln shared housing. Between the ages of twenty and twenty-six, there was a roughly 10 percentage point 
rise !n the share of children living at home."). 

~ 
See Ellzabeth Fussell & Frank F. Furstenberg 1 Jr., The Transition to Adulthood During the Twentieth Century: 

Race, Nativity, and Gender, In On the Frontier, supra note 120, at 29, 31, 33 flg.2.3, 58. 
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fu.6..!1 
For critiques of the m!l!ennial generation as self-absorbed and needlessly coddled, see, for example, Jeffrey 

Zaslow, The Coddling Crisis: Why Americans Th!nk Adulthood Begins at Age 26, Wall St. J., Jan. 61 2005, at 01; 60 
Minutes: The Mlllennia!s Are Coming (CBS telev!sion broadcast May 25, 2008), available at http://goo.gl/HFih!o. 

fli:7:':ssee Arnett, supra note 119, at 6, 8-9. 

~ 
See Id, at 5. 

!ili:il 
See Id. at 5-6; see also Furstenberg, Jr. et al., supra note 120, at 3, 6. 

II§) 
See Shellenbarger, supra note 119; see also Derek Thompson, Adulthood, Delayed: What Has the Recession 

Done to M!llennlals?, Atlantlc (Feb. 14, 2012, 9:00 AM), http://goo.gl/OOJgSB. 

!iliii 
Recall the Court reasoned that although "the qual!tles that distinguish juven!!es from adults do not disappear 

when an !ndlvidual turns 18 ... the age of 18 !s the point where society draws the l!ne for many purposes between 
childhood and adulthood," Roper v. Simmons, 543 U.S. 551, 574 (2005); see also Ronald Roesch et al., Soclal Science 
and the Courts: The Role of Arnlcus Curiae Briefs, 15 Law & Hum. Behav. 11 4 {1991) ("Because judges are trained in 
the !aw and are generally unfaml!iar with psychology's research methodology and statistics, they are naturally more 

Inclined to rely on legal scholarship and precedent when they make thelr decisions. The differences !n training and 
approaches to scholarship make communication between the two disciplines difficult."). 

[ii2ii] 
-·-see Terry A. Maroney, The False Promise of Adolescent Brain Science rn Juvenile Justice, 85 Notre Dame L Rev. 
89, 144-45 (2009) ("The impact of adolescent brain science on juvenile justice has been strongly cabined by the 
extrinsic reality of legal doctrine ... , Doctrinal forces are so entrenched and of such broad applicability within crimlna! 
law, adolescent brain science !s Inadequate to provoke deep change, at least within the courts."). The dissents In Roper 
argue that the other Justices' Independent moral judgment about youth culpability - and not science - Is the fulcrum on 

which the judgment turns. Justice O'Connor recognized that the rule decreed by the Court "rests, ultimately, on its 
Independent moral judgment that death is a dlsproportionately severe punishment for any 17-year-o!d offender." 
Roper, 543 U.S. at 538 (O'Connor, J., dissenting), Additionally, Justice Scalia,.. wrote that "of course, the rear force 

driving today's decision is ... the Court's own judgment that murderers younger than 18 can never be as morally 
culpable as older counterparts." Id. at 615 (Scalia v, J., dissenting) (Internal quotation marks and citations omitted), 

@}_!!The Twenty-Sixth Amendment guarantees eighteen-year-olds the right to vote, U.S. Const. amend, XXVI, and 

almost every state recognizes a voting age of eighteen, see Roper, 543 U.S. at 581 app. B. 

~ 
See Roper, 543 U.S. at 583 app. C. 

~ 
- See id. at 585 app. D. 
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[!:~~JSee Thompson v. Oklahoma, 487 U.S. 815, 842 app. C (1988) ("Most States have various provisions regulating 

driving age, from !earner's permits through driver's licenses. Jn all States but one, 15-year-ofds either may not drive, 
or may drive only with parental consent or accompaniment."). 

[l37~1
see Jd. at 847 app. F. 

[fil!] 
See, e.g., Cal. Const. art. 20, § 22(d); Ala. Code§ 28-1-5 (LexisNexis 2013); 2351!1, Comp. Stat. Ann. 5/6-16 

(West 2013); N.Y. Alco. Bev. Cont, Law§ 65(1) (McKinney 2011); 47 Pa. cons. Stat. Ann. § 4·493(1) (West supp. 

2013); Tex. Alco. Bev. Code Ann.§ 106.03 (West Supp. 2013). 

[iI~jSee, e.g., Ala. Code§ 27-14-S(b) (LexisNexls 2007); Cal. Fam. Code§ 6700 (West 2013); 215 IlL Comp, Stat. 

Ann. 5/242 (West 2000); Mo. Ann. Stat.§ 431.056 (West 2000); rJ.Y. Gen. Oblig. Law§ 3-101(1) (McKinney 2012). 

~ 
See1 e.g., Ala. Code§ 22-8~4 (LexisNexis 2006); Cal. Fam. Code§ 6922 (West 2013); 410 Ill. Comp. Stat. Ann. 

210/1 (West 2011); N.Y. Pub. Health Law§ 2504 (McKinney 2012); 35 Pa. Cons. Stat. Ann.§ 10101.l (West 2012); 
see a[so Elizabeth S. Scott, The Legal Construction of Childhood, In A Century of Juvenile Justice, supra note 28, at 

113, 120. 

~ 
See Scott, supra note 141, at 120. 

~',] 
-·-·see Zlmring, supra note 38, at 72 (noting such activities as driving), 

lj.43"'i 
·---.. See Andrew von Hirsch, Selective Incapac!tation Reexamined: The Natlona! Academy of Sciences' Report on 

Criminal Careers and "Career Cr!minals1" 7 Crim. Just. Ethics 19, 27 (1988). 

~. 
See id. 

fui:!1 
Some children's rights advocates fear that crim!na\ legal developments that do not recognize the differences 

between criminal law and other decis!onmaklng contexts might undermine youth autonomy. See Buss, supra note 46, 
at 43-44. Such fears are reasonable, given that developmental discoveries about youth immaturity have had 
!mplicatlons beyond the realm of Criminal sentencing. For example, proponents and opponents of a woman's abillty to 

have an abortion have used the science. See Scott, supra note 140, at 569-76; see also Roper v. Simmons, 543 U.S. 
551, 617-18 (Scalia ... , J., dissenting) (comparing scientific evidence presented in the sentencing and abort.Ion 
contexts). Advocates seeking to prevent alcohol abuse and binge drinking among college students have Ukewlse 

adopted Its thrust. See Linda Patia Spear, The Adolescent Brain and the College Drinker: Biologlcal Basis of Propensity 
to Use and Misuse Alcohol, College Drinking - Changing the Culture (last reviewed Sept. 23, 2005), 
http://goo.gl/pTgugW. 
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~ Lockett v, Ohio, 438 U.S. 586, 605 (1978); see also ld. ('The nonavailab!ility of corrective or modifying 
mechanisms ... underscore[] the need for Individualized conslderatlon as a constitutional requirement In Imposing 

the death sentence."), 

IIill! 
See Eddmgs v, Oklahoma, 455 U.S. 104, 115-16 {1982). 

~ 
Id. at 115. 

~!] 
See supra notes 103 and 105, and accompanying text. 

~ 
See Miller v. Alabama, 132 s. Ct. 2455, 2475 {2012). 

~ 
Graham v. Florida, 130 S. Ct. 2011, 2027 (2010), 

~ Miller, 132 S. Ct. at 2465. 

~ 
See id. at 2465-66; Graham, 130 S. Ct. at 2028-30; Roper v. Simmons, 543 U.S. 551, 571-72 (2005). 

[ili.!) 
See Graham, 130 s. Ct. at 2028. The Graham Court noted that "the concept of proportionality is central to the 

Eighth Amendment." Id. at 2021. Other Justices, however, do not believe that the Eighth Amendment authorizes courts 
"to Invalidate any punishment they deem disproportionate to the severity of the crime or to a particular c!ass of 
offenders." M!ller, 132 5. Ct. at 2483 {Thomas, J., dissenting); Ewing v. California, 538 U.S. 11, 31 (2003) (Sca!la ... , J., 
concurring ln the judgment) ("Proportionality - the notion that the punishment should fit the crime - is Inherently a 
concept tied to the penologlcal goal of retribution."); id. at 32 (Thomas, J., concurring in the judgment); Harme!in v. 
Michigan, 501 u.s. 957,989 (1991). 

~ 
Atkins v. Virgfn!a, 536 U.S. 304,319 (2002). 

I§ 
--See Graham, 130 S, Ct. at 2028 ("The heart of the retribution rationale is that a criminal sentence must be 

directly related to the personal culpab1!ity of the criminal offender." (citation omitted)). 

~ 
See Roper, 543 U.S. at 571. 

https ://advance. lexis. com/documentprint/ documentprintclick/?pdmfid= 1 0005 l 6&crid=c3f d... 2/7/2020 

Page 26 of31 

Id. 

[ilij] 
See Graham, 130 s. Ct. at 2028-29. 

~ 
Id. 

~ 
Atkins v. Vlrglnla, 536 U.S. 304, 319 (2002). 

lf0z'¥1 
See Andrew Ashworth, Sentencing and Criminal Justice 79 (5th ed. 2010). 

li.ilil 
Id. 

~ 
See Roper v. Simmons, 543 U.S. 551, 570-72 (2005). 

~ 
See Graham, 130 5, Ct. at 2028-29. 

IJ..&.?_!] see id. 

§.'!) 
see Ashworth, supra note 162, at 84. 

~ 
See Graham, 130 S, Ct. at 2029, 

II§J 
See id, 

§.~] Id. at 2026, 

[iilij 
See Millerv. Alabama, 132 s. Ct. 2455, 2465 {2012) (citations omitted). 
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fI7~ Bruce J. Cohen, Theory and Practice of Psychiatry 504 (2003) ("Since children's personalities are still subject to 
change at least !nto their young adulthoods, most clinicians are circumspect about diagnosing personality 

disorder In Individuals under the age of 18. "). 

!ill!1 
See Nat'I Collaborating Ctr. for Mental Health, Borderllne Personallty Disorder: Treatment and Management 348 

(2009) (discussing borderline personality disorder). 

IE~.!:: 
See Waterman, supra note 51, at 355; see also Jennifer Lynn Tanner & Jeffrey Jensen Arnett, The Emergence of 

"Emerging Adulthood': The New Life Stage Between Adolescence and Young Adulthood, !n Handbook of Youth and 
Young Adulthood: New Perspectives and Agendas 39, 42 {Andy Furlong ed., 2009) ("Emerging adulthood is an age 
period during which there is stronger potential for personality change compared to earlier and later decades."). Tanner 

and Arnett note that people's personalities over the period from adolescence through emerging adulthood "tend to 
make gains In forcefulness and decisiveness; ... show Increases In se!f-control 1 reflecting tendencies to become more 
reflective, de!!berate and planful; and decrease In negative emotionality, Including aggressiveness and alienation." Id. 
(citation omitted). 

~ 
Graham, 130 s. Ct. at 2029. 

§I 
See Ashworth, supra note 162, at 86. 

iE?.s _ _, See Graham, 130 s. Ct. at 2030. 

~ 
Id. 

~ 
See Id. 

~ 
See supra notes 16-27 and accompanying text. Whereas early determinations focused on culpabllity as It related 

to capacity, this scheme prioritizes responsibility. 

[!_;.:~ . . . . 
See Roperv. Simmons, 543 U.S. 551,573 (2005) {"An unacceptable likelthood exists that the brutality or cold-

blooded nature of any particular crime would overpower mitigating arguments based on youth as a matter of course, 
even where the juvenlle offender's objective Immaturity, vulnerabllity, and lack of true depravity should require a 

sentence less severe than death."), 

@:!] 
See Elizabeth F. Emens, Aggravating Youth: Roperv. Simmons and Age Discrimination, 2005 Sup. Ct. Rev, 51, 

76. 
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['a,'ii 
--- See id. at 77; see also supra note 43. Note that Justlce Kennedy's majority opinion In Roper found this tendency 
problematlc, see 543 U.S. at 573-74, and Justice O'Connor deemed a prosecutor's attempt to argue youth to be 

aggravating as "troubling,'' Id. at 603. 

~}See Barry C. Feld, Adolescent Criminal Responsibility, Proportionality, and Sentencing Policy: Roper, Graham, 
Miller/Jackson, and the Youth Discount, 31 Law & lneq. 263,321 & n.313 (2013) ("Surveys of jurors report that the 

heinousness of a cnme invariably trumped a youth's immaturity."), 

~ 
Roper, 543 U.S. at 619 (Scalia ..... , J., dissenting); see also Graham v. Florida, 130'5. Ct. 2011, 2051-52 (2010) 

(Thomas, J., dissenting) (noting how the rar!ty of a sixteen-year-old sentenced to life without parole corresponded to 

his crime's rare brutality). 

~ 
See supra Part J.B. 

§ 
See Roper, 543 U.S. at 572-73, 

~ 
See supra notes 24-26 and accompanying text. 

~ 
For a discussion about the endpoint of twenty-five, see infra Part III.B.1. 

~ 
Due to !ts potential impact on plea bargaining, any determination regarding a defendant's eliglb1Uty for 

Irrevocable punishments should precede the guilt phase of a trla!. 

l!hli 
Before Roper, Graham, and Miller, Professor Stephen Morse discussed a s!mllar rebuttable presumption scheme 

but suggested that "fairness and efficiency should require the prosect.Jtion to prove beyond a reasonable doubt that a 
particular adolescent was fully responsible," Stephen J, Morse, Immaturity and Irresponsibility, 88 J. Crim. L & 
Criminology 15, 63 {1997). He contended that such a high burden was necessary for cases involving defendants on the 
margin "ln a system that prefers incorrect attributions of innocence (or lesser culpability) to incorrect attributions of 

gullt (or greater culpability)." Id. at 63-64. 

~ 
--see supra notes 113-15 and accompanying text. 

J193'¥[ 
---see supra notes 118-25 and accompanying text. 
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Matthew Mientka, Adulthood Extended to Age 25 by Ch!td Psychologists Jn UK, Medical Daily (Sept. 24, 2013, 5:31 PM), 
http://goo.gl/SJOJCf; see also Lucy Wallis, Is 25 the New Cut-Off Point for Adulthood?, BBC News {Sept. 23, 2013, 
5:52 PM), http://goo.gl/ZRQ9ZV. 

~ 
See supra Part ILC. 

~ 
Graham v. Florida, 130 S. Ct. 2011, 2028 (2010). 

~i 
See Atkins v. Virginia, 536 U.S. 304,318 (2002) ("Clinical definitions of mental retardation require not on!y 

subaverage Intellectual functioning, but a!so significant !Imitations in adaptive skills .. , Mentalty retarded persons 
frequently know the difference between right and wrong and are competent to stand trial. Because of their 
Impairments, however, by deflnltlon they have diminished capacities .... "). The differences between a developmental 
disability defense 'and a youthfulness presumption are much starker than the ages for which they are applicable: the 
former reflects a defendant's diminished culpablllty as a result of transitory qualities. The latter reflects both a 
defendant's permanent diminished capacity and his resulting dlrnln1shed culpability. 

[m"i1 
----see Eddings v. Oklahoma, 455 U.S. 104,116 (1982). 

[ill!) 
See Miller v. Alabama, 132 ~. Ct. 2455, 2475 (2012). 

~ 
Eddings, 455 U.S. at 115. 

~ See supra notes 85·86 and accompanying text. 

~ 
See Hoffmann, supra note 106, at 281·82. See generally supra Part II.B. 

~ 
While police procedure and criminal sentencing are imperfect analogs, the Court in J.O.B. v. North Carolina 

recognized the need to carve out age as an exception to an otherwise objective Miranda rule. 131 S. Ct. 2394, 2407 
(2011). In response to the State's argument that a child's age must be exduded from the custody analysis "to preserve 
clarity," Justice Sonia Sotomayor ..... wrote that the Court has rejected a "more easily administered Une, recognizing that 
It would simply enable the police to circumvent the constraints on custodial Interrogations established by Miranda." Id. 
(lnternal quotation marks and citation omitted). In the sentencing context, however, the Court's blight llne at age 
eighteen arguably enables some judges and juries to circumvent Eighth Amendment constraints on punishment. 

~ 
Commentators such as Professor Feld have previously recognized the burden that mitigating sentences based on 

youth might Impose on courts. See, e.g., Feld, supra note 23, at 122 ("For ease of administration, age alone provides 
the most useful criterion upon which to allocate mitigation"), In part for this reason, Professor Feld has proposed a 
"youth discount" In which sentences would be reduced according to age. ld. at 122·23; see also Feld, supra note 184, 
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at 325·27 & n.328 (describing supporters of the "youth discount" prindple). Professor Feld has argued that h!s 
approach "avoids the conceptual and administrative difficulties of a more encompassing subjective Inquiry," Feld, supra 
note 23, at 122. This Comment rejects Professor Feld's age-based approach, siding Instead with reasoning offered by 
Professor Morse, who asked, "Should not efficiency yield to the need to lndividuallze for the small class of adults with 
the same characteristics as juveniles who therefore might not be responsible?" Morse, supra note 191 1 at 64; see also 
id. at 59 ("We must very carefully identify why adolescents might be treated differently, and if fairness requires 
dlfferential treatment for the class, it also requires that adults with the same responsibility diminishing characteristics 
should be treated equally."), 

~ 
This Comment asserts that the Court has identified relevant factors for subsequent courts to consider when 

evaluating the blameworthlness of young adults. But see Feld, supra note 184, at 321~22, 

~ 
MiJJerv. Alabama, 132 S. Ct. 2455, 2464 (2012) (citing Graham v. Florida, 130 S. Ct. 2011, 2026 (2010); Roper 

v. Simmons, 543 U.S. 551, 569-70 {2005)). 

[llijJ 
See U.S. v. Booker, 543 U.S, 220, 233 (2005). 

~ 
U.S. Sentencing Guidelines Manual ch. 5, pt. H, Introductory cmt. (2012) (internal quotation marks and citations 

omitted), available at http://goo.gl/cyilMw. 

~ _......,Id.§ 5H1.1. 

[ii@ 
See Atkins v. Virginia, 536 U.S. 304,317 (2002) (citing Ford v. Wainwright, 477 U.S. 399,405, 416·17 (1986)). 

For a discussion about how the Court's approach has resulted rn a myriad of procedures, see Allison Freedman, Note, 
Mental Retardation and the Death Penalty: The Need for an International Standard Defining Mental Retardation, 12 Nw. 
J. Int'l Hum. Rts. 1, 8·9 {2014). 

~ 
See Miller, 132 S. Ct. at 2469. 
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