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STATEMENT OF JURISDICTION

O Dgoembar 11, 2019 this Court issued an order granting to interestsed partiss

the opportunity to submit a2 brief under the status of amicus curise upon leave grarted

by the court. See People v Manning, 2019 Mich LEXIS 2320; SC No. 160034, Basso on this
Court's prder granting Mr. Bazzetts leeve to Fille his amicus curise brief, this Court
is wvested with asbsolute asuthority to hesr and determine the matter fully brilefed

herein.

(iii)
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QUESTION PRESENTED
Quastion I

Whether Based on both a proportionality and compelling reasons analysis,
under Michigan's OConstitutional Crudl oo Unusuwal Pundshment  clausa,
Miller's holding should be exiended to include youthful offenders up to the
age of (19) ninetesn years old?

Amicus Curliss Bazzetis would answsr: Yas

Counsel in Upposition would answer: No.

(iv)
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STATEMENT DF FACTS
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On Acgust Tst, 1982 when Mr. Hezzetis was 18

part in tne gesth of his Step-Motner, Helen Bazzetta. Due to & lsck of svidance

gavelopsd during the investigetion following that crime, Mr. Bezzetia was not
arrasted, tried, and convicted until 1989 when he was Tound "Guilty But Mentslly 111V,

{n Decerpsr 11, 2019 this Court issusd an order in People v Manndng, 5.0, No.

180034 inviting all interested incilviduels or grougs to file brief as amicus curlise.,
Based an that lnvitation Mr. Hezzetta, being 18 years old st the tims of nis offenss,
is an interested perty, and hes filad & motlon with this bris{ seeking leave to submit

1t in sooord with tne permission outlined in the Decemper 171, Z2diy orosc,
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SUMMARY ARGUMENT

As to the guestion posad in People v Manning, 2019 Mich LeEXIS 2340 50 Ho.

4 2 o oy

AU34, whether Miller v Alaspama, 567 WU.G. 480, 132 5. Cu. Z&53; 183 w. Gddo 447

Tt

Ua

{20127 shoulg pe extengsed to thoss adolescents over 18 years old unoer ths grzatsr
grotection of Michigen's Constitutionsl protection egalnst crusl or unususl punishment
based on the compelling reason made out below, Mr. Dazzette sdomits tne followlng:

4

First, Justice Kagan hes resolved the cepate over whether a bright-line rule

axists when she mace clesr tnat this was not tne pasis of Miller. specifically, in

Malvo v Mathena, 13% 5. 0t. 1317, 200 L. EgZo B3, ourding oral scguments in Seplember

af 24149, Justice Kagan rebutffad the Solicitor General's assartions tnat the Millsy
court's noloing es 1o sge was a categorical "orignt-line rule', when she rejiscited thatl
contention eno stated with absolute certelnoy thet the majority opinion in Miller,

DA

which sne wrote, was passed on the conclusion that "youth matiters”. (GSee Mille

Lo, dabb-2Lb0).

Next, wnile many A0 opposition to the sxtsnsion of Miller rely on that Court's

failure to categoploel "bright-line rule’ in its opindion, Me. Hazzetis

Doints out tnat oppositionsel polnt must also fall as a ossis to the deny sextension of

Miller to sbove 16 yeers old., Hoper's rule wes based on the potential

misdlagnosis of the asgolescent mlnd as psychopathnidc or soclopsinhic, bessd on the
transitory charecteristics wnicn Dr. Stewinbsrg, ano the scientific communlity's studies

igantify as plaguing the adolescent mind. Roper 543 U.5, Sou:

It is gifficult sven for expert psycnologists to diffecentiste betwsen tha

Juvenile offender whose crime raflects unfortunate yet transisnt immaturity,
anc the rers jJuvenile offender whose crime reflects irce pafabl* corruption. Ses

inberg & Scott T0TG-1016, As we ungerstand 1t, tnds olfficulty wndsrlines
the rule o ‘iﬁu¢ﬂg paeyehistrists  from olagnosing sty patiant ungar
having entisocisl personality disorder, & disordsr slso referred o s
ﬁﬁyrhapatrﬁ ar sociopethy, and wnhlich is cheracterized by callecusness, cynicism
anc contempt for the fealings, clghts, end auff@”iﬁw uf oiners.”

J&a,

18 as
%

{;«

As the Roper ion makes clesr, the "orignt-line ruls ennouncen  wes

pramised on a psychiastric prohibition ageinst e particulsr disgnosis premised on ths

.
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commonality of symptoms bewwesn tne transient asdolescent wmind snd the criteria for e
particulsr psychological condition.

Amy brighi-line ruls  premised on the pregsence  of the transitory
characteristios of fhe adolescent mindg must Tall, as such a pule doss not ambracae the
trus extent to which those charscteriatics remain intoe the adolescent 1ife. For that

reason, and bas2d on the Tact that in both Hoper and Miller, Dr. Steinoerg's amicus

brisfing was limited to the age of eightesn basad on the coniroversy in the gasa
before the court, (Sse Exnibit A, page 70, lins 9 to pege 71, line 189); therefors,
should this Court choose to announcz a Ybright-line rule”, thet rule should be st the
definitive point where those transisnt oshavioral nindering cheractsristics ace no
longer presant. A point in the development of the adolsscent ming, which De.
Steinperg sxplains clearly when not limited from doing sod

e nave done this with peopls of different ages, then we can ask is the effact
of being around your peers different, if you are an adolsscent then i1 you are
an agult. Wnat we neve Tound, as 1 sald before, is thet when people arg in the
prasence of their peers, up untll sbout the sye of 24, or so, we get this peer
gffect wnere 1t incrsaesss thelr risk-teking end rewerd sensitivity, and we
dorn't see that effect after age 24 where sdults perform the same way when they
are Dy themsslves s when thay are in a group.’ (See Exhibit A, pege 24 line
?}c
Clearly, aeny point at which & Bright-line rules is sst should pe whers the
rgasons for lesser culpsbility oo langss exist; which Dr. Steinberg submits is et
the age ol Ji.,
in the sltsrnative, Mr. Hezzelis submits, that such a bright-line ruls woulg
pe appropriste when coupled wiin s burden snifting point of rebuttal set at 21 years
wla, (S=e Exhiobut A, pege 70, line to page 71 Line 1Y), while those unger 21 are
granted a full mitigation nearing sutomatically, ang those over 21 years of age carrcy
the Durden to guallfy for a mitigatlon nsaring baseg the prepongerance of evicence
tnat those characlteristics identifisd oy Ur. stelnosrg still ere presant.

1t is passo on this aspproacn that e, dazzetts suomits thet such a process is

appropriate unger Michigan's greater Constitutional protection of Art 1 § 16.

[N
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Argumant I

Based on both & proportionality end compelling reasons analysis, under
Michigan's Constitutional Cruel or Unusual Punishment clause, Miller's
holding should ba extended to include youthful offenders upto the age of
(19) nineteen years old

A, Introduction

Mr., Bazzetta comes before this Oourt oy way of invitation offersd to
interested individuals, groups, snd grganizations to submit an amicus curias brief in

the celendared caess of People v Menning, 2019 Mich LEXID 2320; 2019 WL 8771157, In

that order this Court set out that "[o]ther persons or groups interested in the
determination of the issuss presented in this case may move the Court for permission
to file brisfs smicus curise." Based on that order, Mr. Hezzettas, brings his pleading
addressing the second guestion framsd by that order:

"The appellant shall file a supplemental brief within 42 deys of the date

of this order addrassing; (1) whether the defendant's successive motion for

relief from Jjudgment ls “based on 8 retrosctive change in law", MCR

6.502(G)(2), wheres ths law relied upon doss not sutomatically entitle him

to relief; and (2) if so, whether the United States Suprsme Court's

genisions in Miller v Alsbama, 367 U.5, 460, 132 5. Ot. 2455; 183 L., Eddd

407 (2012), and Montgomery v Louisisna, 136 5, Ct. 718; 193 L. Ed2d 599

(2016) should be applied to 18 year old defendants convicted of murder and

sgntenced to mancatory life without parole, under ths Eighth Amendment to

the Uniteg States Constitution or Const 1963, art 1, § 16 or both.®

It should be noted, the guestion posad doss not convey the complexity and

constitutional depth of the legsl concapts necessary to the resoclution of this very
important issus to Michigan Jurispurdence, That is, thst guestion and its resolution
must embrace Michigan's Constltution, Michigan Statutss, snd this Court's precedent.

In fact, as recognized in People v Lorentzen, 387 Mich 167, 194 N,W.2d 827 (1972)

this Court, in assssssing the mandatory minimum of 20 years imprisonment for the sals
of narcotics, indicated that essential to that inguiry is (&) whether the sentsnce is
propoctionate to the COrime, (b) the Evolving GStendards of Decency, and (o)
Hghabilitation. Heyono those thres criteria announced in Lorentzen, this Court madse

clesr its egreament with Mr. Hazzetta's contention that this issue pefore the Court

i
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was complex and involved many different tests:
"It will be seen from the abovs ciscussion of the lsading United States
Supreme Court case and cases declded by this court that the dominant test
of cruel and unusual punishment is that the punishment is In excess of any
that would be suitebls to it the crime. As we shall ses, other standards
or tests are alsoc applicable but, clsarly, both the United States Supreme
Court and this Court have squetsd an excessive sentence with one that is
cruel or unusual,’
Lorentzen, 387 Mich at 176.
The criteris recognizsd in Lorentzen, is as applicable today in Mamndng, as
it waes to Lorentzen. Thet is, ss this Court recognized in Lorenizen thet other
standards end tests are epplicable to the question, those criteria listed above are

also assential to the inguiry heps.

(a) Proportionality

B, The Supreme Court's Determination in Miller limits the issue in Manning

While the Suprame Court holding in Miller v Alabama, 567 U.5. 4860, 132 S. Ct.

2655, 183 L. Ed2d 407 (2012) resolves the "disproportionate" nature of mandatory life
without the possibility of parols sentences for juveniles, it also ssrvas to frame
the underlying question central to this Court's revisw in Mepning:

"ie therefores hold thet the Lognoh Asenueant Torbidgs s sentencing scheme
that mandates life in prison without the possibility of parole for juvenile
offendecs. CF Graham, 560 U.5., at ---, 130 5. Ct., 2030 ("A State is not
requirsd to gusrantes eventual fresdom,’ but must provige "some meaningful
gpportunity  to  obtain relesse  bassd  on demonstrated  maturity  and
renabilitation"). By making vouth (and all that sccompanies it) irrelevent
to imposition of that hsrshest prison sentence, such & scheme poses too
great & risk of disproportionate punishment. Because that holding is
sufficient to decide these cases, we do not consider Jackson's and Miller's
alternate argument that the E£ight Amendment reguires a categorical bar on
1ife without parple for juveniles, or at least for those 14 snd younger.
But given all we have sald in Hoper, Graham, and this decision about
children's diminished culpaspility and heightensd capscity for change, we
think sppropriate occassions Tor sentsncing juvenviles to this harshast
possible penalty will be uncommon., Thet is especislly so because of the
graat oifficulty we noted in Roper and Graham of distinguishing at this
garly sge bstween "the juveniles offender whose crime reflscts unfortunate
yet transient immaturity, and the rare Juveniles offander whose crimes
reflects irrepavable gorpuption,® Roper, %43 U.5,., at 8573, 125 5. Ct. 1183;
Graham, 560 U.B5., 8t ---, 130 5. 0t., at 2026-2027. Although we do not
foraclose a sentencer's sbility to make the Jjudgment in homicide cases, we
require it to teke into account how childeen arg diffepent, and how those

[
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differsnces counssl against irrevocably sentencing them to a lifetime in
arison,

Miller, 132 5, 0t, 2L6Y,

Whils it is clear, that Miller held that mandatory 1ifs without tha
possibility of parple for Jjuvenile offendsrs violates the Eighth Amendment, that
decision put to rest that portion of the question befors this Court in Manning, the
Miller Dourt dic not resolve the age et which the term Yjuvenils" no longsr applied.
In fact, the Supreme Court in Miller emphasized the "great difficulty in making such
s determination, did not reach and decide that issue; the guestion central to this
Court's raview in Manning. In other words, the Supremz Court did not undesctake review
af & bright-line rule as to the age cutoff in Miller, but instead chosa to rely
exclusive on it's earlier decisions in RAgper, and Greham. Of those two decisions,
while both were predicated on the Eighth Amendment, it was the decision of Roper, as
raiterated inm Miller, which sought to draw the bright-line rule indiceting that the
term juvenile applied only up to 18:

"Orawing the line st 18 yeasrs of age is subject, of course to the
abjections always raissed against categorical rules. The gualitiss that
distinguish juveniles from adulis do not disasppear when an individual turns
18, By the sama token, suse under 18 heve alrsedy attasined a level of
maturity some sadulits will never reach. For the reasons we have discusssd,
Howsver, a lins must be dreswn. Tne plurality opinion in Thompson drew the
line at 16. In the intervening years the Thompson plurality's conclusion
that offenders under 16 may not be executed has not been challenged. The
logic of Thompson extends to those under 18. The ags of 18 is the point
whers society for meny purposes draws the ling betwsen childhood and

adults, It is we conclude, the age at which the line for death sligibility
gught to rest.”

Roper v Simmans, 563 U8, 551, 560, 125 5. Ct. 1183, 161 L. Eded 1.

Admittedly, the rational of both Roper snd Graham was adopted by extension in

Miller. However, though sdopted in Miller, the issue resolved in Roper was not the
subject in Miller to what represants a judicial decision, which necessarily must be
premisad on full briefing, and be the result of an application of the judicial mind

to the precise guestion of a categorical cuteff age, which is central to this Court's

Ch
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Fs)

review in Manning. Pollock v Farmers' Loan & Trust Co., 157 U.S. 429, 575; 15 5, C

67%: 39 L., Ed2d 753 (1895). For that reason, it must be noted that, tha incorporation

in Miller of those decisions in Roper and Granam does not change the analysis, all

three of those decisions were basad on the Eilghth Amendment, a fact which must temper
this review in lignht of what this Court has termed "the federal floor":

"Thus, appropriste analysis of our constitution does not begin from the

conclusive premise of & federal floor, Indeed, the fragile foundation of

the federsl floor as a bulwerk agsinst arbitrary action is clearly revealed

wnen, as hare, the federal floor falls below minimum state protections. As

a matter of simple logic, bescause the text were written at different times

oy different peopls, the protections afforded may be graaster, lesser, ol

tne same.”
Sitz, %43 Mich at 761-762.

As acknowledgsd by this Court it must first b2 recognized that the federal

floor, as it relates to the guestion befors this Court, must be taken from the facts

of Miller, where the two 14 year old Petitionsrs did not sesek, nor did the Court

rasolve or create a bright line rule for the cutoff age of juveniles. In fact, as can
be ssaen, the Miller Court did rely, through dicta, on the Suprems Court's earlier

gagision in Roper v Simmons, 563 UL5. 551, 560, 125 S, Ct. 1183; 161 L. Ed2g 1. In

cther words, it was Roper which set out 18 as the bright line cutoff age for the term
Juveniles. However, as explained below, this Court is not limited by sither the
decision in Miller or the decision in Roper which weres bassd on the much higher
hurdle in the Cighth Awendment's prohibition against Urusl and Unususl punishmend,
which does not provide the greater protsction Michigen's Constitution art 1, § 16'a
dogs in its prohibition against Cruel or Unusual punishment. These distinot
difference betwsen the federal snd state constitutions serve to provice basis to
axtend Miller's rationsl.

C, This Court's Governing Limitation Against the Unprincipled Creation of Rights

In Sitz v Department of Siate Polige, 443 Mich 744, 761-762, 506 Nwzg 209

(1992) this Court, called on to address the compelling reason test, explained that
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test is "la] convenient formuletion of the overarching responsioility to find a
principle pasis in the history of our jurisprudence for the crestion of new rights.”
Notsbly, this Court asserted that while it gleaned from its previous decision that,
the Courts of this state should reject wprincipled crestion of state constitutional
rights that exceed their federsl counterpsris, 1t emphesized and left little doubi,
that sven though the courts of this stats have a duty of restraint ageinst the wun-
fettered creation of rights, "our courts are not obligatsd to accept what we desm Lo
be & major contraction of citizens protections under our constitution simply becausea
the Unitec Stetes Suprems Dourt has chosen to do so." Sitz, Mich at 763.

Frior to the decision in Sitz, this Court gave guldance in Pegpls v Collins,

438 Mich 3, 31-32; 375 NwzZg 684 (1991) when it recognized the lack of Michigan
precesdent on thae lssuz, and went on to explain what the Compelliing Reason Standard
gmbraced:

YAlthough & number of sppellate declisions have referred to the compelling
reason standerd, little in the way of guldance has been proviced concerning
its contours and meaning. Surely, the begirndng of consideration must be
the axiomatic statement of this Court in Hollesnd v Gardener Cilty Clerk, 259
Mich 465, 470; 300 Nw2g 777 (1941); '1t is a fundamental principle of
constitutionel comstruction that we determineg the intent of the framers aof
the constitution and the people adopting 1t.' See Burdick v Secrstary of
State, 373 Mich 578, 5863 130 NwZd 380 (1964),

e belisve thet compelling reason for en independent state construction
might be fTound if thers were significant textual differences bpetuszen
parallel provision of the state and feueral constitutions, and
particularly, if history provided reason to believe that those who framed
and adopted thes state provision had a different purposs in mind."

Put more succinctly, though in a footnote, this Court recognized in Sitz that
Collins, 438 Mich at 31, n 39 provided several feclors for detsrmining whsther a
state constitution affords protection gifferent from the federal constitution:

1) the textual language of the state constitution, 2) significant textual
difference betwsen parallel provisions of the two constitutions, 3) state
constitutionsl and common-law history, &) state law pre-existing adoption
of the relevant constitutionzl provisions, 5) Structursl differances
betwszen the state and federal constitutions and 6) matters of peculiar
state or local intersst.?

£33
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D. The Constitutional Amsndment at issue

Central to the Compalling Reason Staendard evaluation, as posed by the second

guestion in Manning is the cecision of the United States Supreme Court in Miller v

Alabama, 132 5.Ct. 2455; 183 L.ED2d 407 (2012), and the decision in Roper v Simmons,
543 U.5, 551, 125 5, Ot. 1183; 161 L. EdZa 1. In Miller, (a2 5 to & decision), the
Court struck down the mancatory imposition of life without parocle sentences imposed
against juvenile offenders, holding that the mandstory nature of that imposition
offended tne Eighth Amendment prohibition against crusl and unusual punishment:
"Granam, FRoper, snd our individualized sentencing decisions meke clesar that
@ Judge or Jury must have the opportunity to consicer mitigeting
circunstances before imposing the harshest possiple penalty for juveniles.
By regquiring that all cnildren convicted of homicide receive lifetime
incarceration without the possibility of parole, regardless of their age
ang age relatsd charscteristics and the nature of their crimes, ths
mandatory sentencing  schemss before wus  vioclate this  principle of
proportionality, snd so the Eighth Amendment's ban on cruel and unusual
punisnment,.' (emphasis addaed)
Miller, 132 5. 0t. 2LES.
In Roper, ths Surpeme Court set out a bright linme rule of 18 years as cutoff
for the prohibition sgeinst the death penalty, holding it such a sentence agsainst

Juvenilss under 18 years old offanded the Eighth Amendment pronibitian,

E. The Compelling Reasons Standard

1) _The Textual Language of the Constitutions

As the holdings in Miller and Roper were addressed under the constitutional

prohipition of Y"ecrusel and unusual" punishment set out under the Eighth Amendment, ths
difference in that Amendment's lenguage ang the language of Michigan's Constitution
art 1, § 16 pronibiting Yorusl or unusual" punistment is significant.

a) Eighth Amendment of the United States Constitutions

"Excessive ball shall not be raguired, nor sxcessive fines imposed, nor
crual and unususl punishment inflicted.

b) Michigan Constitution Act 1, § 16

"Exoessive ball shsll not be required; excessive Tinegs shall not be

U3
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imposed; cruel or unusual punishment shall not be inflicted; nor shall
witnesses be unreasonably detained.”

2. Significance of Textual Differences Between the State and Federal Constitution

This Court agress that, as it recognized in Bullock, supra, there ere
significant differences between the federal and state constitutional prohbibition
which are relevent and cbviously applicable to the guestion posed in Manning:

"First, es we have slready noted, the Michigsn provision pronibits "cruel
or uvnusual" punishments, while the Eighth Amendment bars only punishments
that are both "eruel and unusual.?

As this Cowrt made notes of the texiusl differences betuwsen the fFederal and
gtateg constitutions, 1t went on to explain in Bullock that its prior holding in
Collins was still good law: a “"significant textual differencel] bstwssn parallel
provision of the stats and federal constitutions may constitute a 'compslling reason’
for a different and broader interpretation of thae state provision.' Sea Bullock at

Mich 31, and Colling at 438 Mich 32. Thet is, since the declsions in Miller snd Roper

gmbracad the provision of the Eighth Amencment, and the extension of that holding in
Manning is premised under Michigan's Constitution art 1 § 16, then logically it is
Michigan's Constitution which should control the inguicy, even though the rationale

of Miller and Hoper ere also central to and persuassively applicabls to the issue

nefore this Court.

3. State Constitutional and Common Law History

Agaein, as this Court explained, Michigan's Constitutional and common law
history represents a clear intent of the framers and people of tne state to divergs
tha  specific protection of Michigen's QConstitution from that of the federal
conatitutions Eighth Amendment where it adopted the distinctly different provision
against "cruel” or "unusual punishment under Art 1, § 16:

"This textuasl difference does not  appsar to be  accidentsl or

inadvaertent. Lengusge providing that "no cruel or unusual punishment shall
be inflicted wes included in Article II of the Northwest Ordinance of 17487.

Michigen's first Constitution, sdopted in 1835, provided thet ‘crusl and
unjust punishment shall not be inflicted." Const 1835, art 1, § 18
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(emphasis added). The Comstitution of 1850 provided that "cruel or unusual
punisnment snall not be inflicted . . ." Const 18540, Art 8, § 3 {amphaa%a
added) Identical language wes adoptad as part of the 1?88k and 1963
Constitution. See Const 1908, art 2, $15; Const 1963, art 1, § 16.
fs this Court recognized in Bullock, Michigan's Constitution has remained the
same languege and provided the same protections since the adoption of Michigan's
Constitution of 1850, Art 6, § 31, te Michigan's Comstitution of 1908, Art 2, § 15

and agsin in Michigan's Constitution of 1963, Art 1, § 14.

4, State Law Preexisting Adoption of the Relevant Constitutional Provisions

As this Dourt sddressed in Pegple v Bullock, 440 Mich 15, 27; 485 N.W.2d B65

(1992}, while Miller and Roper are binding and authoritative for purpose of
applying the United States Constitution, it is only persuasive authority for
mirposes of this Court's interpretetion and Application of Michigan's Constitution.

This retionsl, though announced in Bullogk in reletion to Hepmelin v Michigan, 501

U.S. 557; 111 5. Ct. 26B0; 11% L. £d2d 826 (1991), still holds true in relation to
Miller and Hoper, as it has always been solely this State Supreme Court's ultimats
guty to getsrmine  the meanding and  applicstion of Michigen law. oSee In o re

Apporticrment of State Legislaturs, 413 Mich 96, 118, n 11; 321 N..2d 565 (1982).

This is espsclally true in the face of & sharply divided decision of the Suprems
Court, as it is trus of this Court's interpretation of Michigan's Constitution
swhich is at odds with the federel constitution:

“To note that we heve tha asuthority to iInterpret the Michigan Constitution
more expansively than the United States Constitution does not, of courss,
legad to the conclusion thet we should or will choose to exerciss that
authority in any particular area. It is entirely possible, in a given case
or ares, that our indgpandent judgment will lsed to our agreeing witn ithe
reasoning of the United Stetes Supresme Court. Sese, e.y., Doz v Dept of
Social Servicaes, 3% Mich 650, 6487 N.W.2d 166 (19392)(rejzcting a state
constitutional right to abortion funding). For exampla, in the area of
search and ssizure law, governad by the Fourth Asencment of the United
States Constitution and Const. 1963 art 1, % 11, this Court held, on the
basis of 2 carsful examination of the text and history of the latter
clause, and the undsrstanding of the voters who adopted it, that it should
not pe interpreted to efford any grester protection than the perallel
federal cleuse, absent & "compelling ceason” for doing so. Sse People v
Colling, L38 Mich 8, 25-29; 475 N.uW.2d 684 (1991); People v Parlos, 436

11
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Mich 305, 312, n 7; 4562 N.W.2d 310 (1990); Peopla v Nash, %18 Mich 196 ,
208-215; 341 N.W.2d 433 (1983) (opinion of HOrickley, J.) Ses also Peopls v
Hill, 429 Mich 382, 393; 415 HWZd 193; People v Collier, 426 Mich 23, 39;
A9% NW2d 346 (1988) (interpreting the Self-Incrimination Clause of Const.
1863 art 1, § 17)"

Bullock, Mich at 28-29.

In recognizing this principle of Micnigan law, this Court went on to conclude
tiat Michigan's Constitution art 1, § 16 controls over the Eighth Amendment of the
United States Constitutional prohibition sgeinst Yocruel and unusual® punishment:

"Wa believe the prececential weight of Lorentzen and its antecedents, as a
matter of Michigen law, oconstitutes & vary compelling resson not to
reflexively follow the latest turn in United States Supreme Court's Eighth
Amandmant Analysis.”

Just as this Court held in Bullock, 1t should hold undsy this cass that
Michigan's Constitution Act 1, § 16 provides grestvzr protection to its citizens from

cruel or unusual punishment.

5. Structual Differances Between State and Federal Constitutions

Uhere the word "and® is used it repressnts s conjunction and does not allow
for relisnce on sither individual portion of the phrase whers, 2.g. the United States
Constitution provides in the Eignth Amendment that "cruel and unusual’ punishment is
prohibived., That conjunctive reletionship between Ycruel" and "unusual" creats a
higher burden to demonstrats that the santence lmposed offends that provision of the
United Gtates Constitution. In Michigan howsver, the langusge of Michigan's
Constitution Art 1, § 18 is s0 structurally differsnt to thaet of the federsl
provision, that its use of 'or" provides that s sentence may demonstratz its
unconstitutionality upon evidence that it is either "Cruel® or “Unusual®.

6., Matters of psculiar state or local interest

Next, as this Court concluded in Bullock, Michigen's longstanding precedent
controls, In fact, this court in Bullock reiterated the retionel of Lorsntzen
gmphasizing that based on the weighty precedent under Michigen Law, this court would

not reflectively follow the United States Suprems Court's limited Eighth Amendmsnt
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Analysia:

"It iz dnclesr, in the weke of Hermalin, whether Lorentzen's or Solem's
analysis survives as s matier of federal constitutionsl law, and thaet need
not concern us in any event, Lorentzen's analysis, although relying in the
alternative on the Digntn Amendment, was fiewmly and sufficiently rooted in
Const. 1963, art 1, §16. Indeed, we prececed our proportionality analysis
in Lorentzen with a lenghty revisw of Michigen caese lsw dating back to
18749, See 387 Mich 173-176. We belisve the precedential weight of Lorsntzen
and its antecedents, as a matter of Michigan law, constitutes a wvery
compelling reason not to ceflsxively follow the latest turn in United
States Supreme Court's Eilghth Amendment asnalysis. We therefore continug to
adhagrz, on the basis of the Michigan Constitution, to the aneslysis set
forth in Lorentzen ang later adopted in Solem.”

Bullock 440 Mich 33-35.

Mr. Hazzetta points out that this Court's refusal to reflexively follow the
United States Supreme Court based upon Michigan's weighty precedent, should slso be
the rTuling hers, Thaet is, this Court's has and should exercise its exclusive
guthority over tha interpretaetion of Michigan's Constitution and should reach the
conclusion that this Stata's Constitution controls over any reflexive asdopiion of

Miller, In re Apportionment of Stete Legislaturas, 413 Mich st 116,

f, Other Compelling Reasons to extend greater protection under Michigan's
Canstitution

Adoitionally, providing more, 2 compelling basis to avoid the reflexive
adoption of Miller's age limitation or and Rgper's oright-line rule, is that Miller's
adoption of Roper was dicta, and Roper's rational for its brignt-line rule to bagin
with:

"It is difficult esven for esxpert psychologists to differentiste betuzen ths
Juvenile offender whose crime reflects unfortunats  yet transient
Lmmaturity, and the rare juvenils offendsr whose crime reflects irrveparable
corruption, Sege Steinberg & Scott 1014-1016. As we understand it, itnis
difficulty underlies the ruls forbidoing psychistrists from disgnosing any
patisnt under 18 as having sntisncisl personelity disorder, a disorder also
referred to as psychopathy or soclopathy, and which is cherascterized by
callousness, cynicism, ana contempt for the feelings, rights, and suffering
of others. Amarican Psychiatric Assosiation, Dlagnostic ang Statistical
Manual of Mental Disorders 701-706 (4th ed. text rev., 2000): see also
Steinberg & Scott 1015, If treined psychistrists with the advantage of
clincial testing and observation refrain, despite diagnostic expertiss,
from assessing any Jjuvenile unoer 18 as having antisociasl personality
disorder, we concluds that Staites should refrein from asking jurors to
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issue & far graeter congemnation -- thet a juvenile offender merits the
deatn penalty. When a juvenile offender comnits a heinous crime, the State
can exact forfeiture of some of the most basic liberties, but the State
cannot  extinguisn nis  1ife and his potential to attain a mature
understending of nis own humanity.

Drawing the lin2 at 18 years of age is subject, of course to the objesctions
always ralsed against cetegorical rules. The guallties that distinguish
Juveniles from sdults do not dissppear when an indlvidusl turns 18, By the
same token, some under 18 heve already attained a level of maturity soms
adults will never reach. For the ressons we have discussed, Howsver, a line
must be drawn., The plurelity opinion in Thompson drew the line st 1&8. In
the intervening years the Thompson plurality's conclusion that offenders
under 16 may not be executad has not besn challenged. The logic of Thompson
extends to those undsr 18. The age of 18 is the point whers society for
many purposes draws the line between cnildhood and adults., It is we
conclude, the sge =t which tha line for death sligibility ouwght to rest.”

Roper v Simmons, 563 U.5. 551, 96U, 12% 5. O, 1183, 161 L. Ed2d 1.

Mr. Bazzetts submits that beyong tha language asbove anog the rational Tor the

ling drawn at the age of 18, no court nas revisited either. In faot, the Miller court

did not reach  and decide any substantive arguments  for or  egeinst Roper's
conclusions. That fact is indisputaple, as svidenced by the Miller court's conclusory
remark: "{wle therefuore holo that mandetory life without parole for those under the
age of 18 at the time of their crimes violates the Eighth Amendment's prohibition on
orusl and unusual punishments’, and the actual opinion in Miller, both demonstrats
that bsyonu dicta, the Miller court did not apply its judicial mind to the vital

guestion now before this court:
"We thersfore nolo that the Cighth Amsndmznt forbids e sentencing scheme
that mancutes life an prison without tne possibility of parcle for juvenile
of fenoars. OF Granam, 560 U.5., &t --=, 130 3. 0t., 2030 ("4 Stete is not
regquired to guarantes sventual Treedom,” but must provide "some mesningful
cpportunity  to  obtain  release  besed on demonstrated maturity  and
rehapilitation”). By making youtn (and all ihetl accompanies it) irrcelevant
o dmposition of that harshest prison sentence, such @ scheme posss too
great a risk of disproportionate punishment. Becauss that nolding is
sufficient to declde these cases, we do not consider Jackson's and Miller's
alternate srgumsnt thet the cight Amendment requirss a categorical bsr on
Life without parcle for juveniles, or at lesast for those 14 and youngesr.
But given all we have sald in Hoper, Uraham, ang this decision ahout
children's diminished culpability and heightensd capacity for change, we
think appropriate occassions for sentencing juvenviles o this harshest
possible penalty will be uncommon. Tnat is espescially so because of the
great cifficulty we noted in Roper and Granam of distinguishing at this
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‘issue a far greatser condemnation -~ that a8 Jjuvenile offendsr merits the
death penalty. When a juvenile offender commits a heinous crime, the Stats
can exact forfeiture of some of the most basic liberties, but the State
cannot  extinguish his  life and his potentiel to attein s mature
understanding of his own humanity.

Drawing tha line at 18 years of age is subject, of course to the objections
always raised against categorical rules. The qualities that distinguish
Juveniles Trom adulis do not disappsar when en individual turns 18, By the
sam@2 token, some under 18 have already atteinsd s level of maturity some
adults will never rsach. For the ressons we have discussed, Howsver, a8 line
must be drawn. The plurality opinion in Thompson drew the line at 16. In
the intervening years the Thompson plurality's conclusion that offenders
under 16 may not bDe exscuted has not been challenged. The logic of Thompson
extends to those under 18, The age of 18 is the point where society for
many purposes draws the line betwsen childhood and asdults. It is we
conclude, the age at which the line for death sligibility ought to rest.”

Roper v Simmons, 543 U.S, 551, 560, 125 5, 0t. 1183, 161 L. £d2d 1.

Mr. Bazzetis submits that beyonc the language sbove and the rational for the
line draun at the age of 18, no court has revisited either. In fact, the Miller court
did not cresch and decide any substantive arguments for or against Roper's
canclusions. That fact is indisputable, as evidenced by the Miller court's conclusory
remark: "[wle therefors hold that mandatory life without parole for those under the
age of 18 at the time of thelr crimes violates the Eighth Amendment's pronhibition on
"cruel and unusual punisnments®. That summary statement and the actusl opinion in
Miller both demonstrate that beyond dicta, the Miller court did not apply its
Judicial mind to the vital question now before this court:

g therefore nold that the Eightn Amendment forbids a sentencing scheme
that mandates life in prison without the possibility of parole for juvenile
offenders, CF Grasham, 560 U.S., at ---, 130 5. Ct., 2030 ("A State is not
raquired to guarantee eventual freedom,” but must provide "some meaningful
opportunity to obtesin relesse based on demonstrated maturity and
rehabilitation”). By making youth (and all that accompanies it) irrelevant
to imposition of that harshest prison sentence, such & scheme poses too
great a risk of disproportionste punishment. Becsuse that holding is
sufficient to decide these cases, we do not consider Jackson's and Miller's
altarnate argument that the Eight Amendment rsguirss a categorical bar on
life without parole for juveniles, or at least for those 14 and younger.
But given all we have sald in FRoper, Graham, and this decision about
children's odiminished culpability and neightensd capacity for change, we
think appropriste occassions for sentencing Juvenviles to this narshest
possible penalty will be uncommon. That is especielly so becausa of the

15
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great difficulty we noted in Roper and CGraham of distinguishing at this
garly age between "the juvenile offender whose crime reflscts unfortunats
yet transient immaturity, and the rare juvenile offender whose crime
reflects irreparable corruption.” Roper, 543 U.S5., at 573, 125 5. Ct. 1183;
Graham, 560 U.S., at ---, 130 5. Ct., at 2026-2027. Although we do not
foreclose a sentencer's ability to make the judgment in homicide cases, we
require it to take into account how children are different, and how those
differsnces counsel against irrevocably sentencing them to a lifetims in
prison.®

Miller, 132 5, Ct. 2468,
The rationals above has been underscored whers Justice Kagan hes most
recently reiterated tnat Miller decision's limitation to those juveniles under 18

years old was not a pright-line rule when, during oral arguments in Malvo v Mathena,

139 S, Ct. 1317, 203 L.Ed2d 563, she rebuffed tne Solicitor Generel's asssrtions that
the Miller court's holding es to age was a categorical "bright-line rule®, Justice
Kagan, rejecting that contention, stated with absolute clarity that the majority
gpinion in Miller, which she wrote, was based on "youth matters!, (Ses Miller, S. Ct.
24565-2466) not a brignt-line rule.

For that reason, taking Roper for what it was, and Miller's adoption of Roper
for what it is, no other conclusion cen be appropriaste under Michigan's Constitution;
This Court should extend greater protection to Michigan's youthful offanders, up to
19 years old, as both, the compelling rsesons above, and the evolving stsndards of
decency analysis below demonstrates, Miller's holding does not rast on a '"bright-
line rule.

(b) Evolving Standard of Decency

In Spazieno v Florida, 68 U.5. 447, 471, 104 5. Ct. 3154, B2 L. EdZ2d 340

(1984) (guoting Gregs v Georgia, 428 U.5. 153, 173), while the court explained their
cases have sstablishad the appropriate wmode of analysis, they elaborated on those
cases emphaslizing "there must De an assessment of contemporary values concerning the
infliction of a challenged sanction,” to determine whether punishment has bean

imposed in a way that offends an Evelving Stancard of Decsncy.
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In another cass embracing a "evolving standard of decency analysis, Rhodes v
Chapman, 452 U.5. 337, 346, 101 S.0t. 2352, 68 L, bd2d 58 (1981), that Court,
addrassing a congition of confinemsnt claim, concluded:

"No static test can exist by whicn courts detsrming whether concitions of
confinemsnt are cruel and unusual, for the Eighth Amendment ‘must draw its
meaning from the evolving standsrd of decency that mark the progress of a
maturing society.' Trop v Dulles, 356 U.5. 86, 101 (1958){(plurality
opinion). The Court has held, however, that Eighth Amendment Judgmentis
should neither be, nor appear to be merely the subjective views of judges.
Rummel v Estells, 445 U.5. 263, 275 (1980). To be sure "the Constitution
contemplates that in the end [a court's own Jjudgment will be brought to
bzar on the gusstion of the scceptability" of a given punisiment. Coker v
Georgia, supra, at 597. (plurality opinion); Gregg v Georgis supra, at 182
{joint opinion). But such "[Judgments] should be informed by objective
factors to the maximum possible extent.” Rummel v Estelle, Supra at 274-
275, quoting Coker v Georgia, supra at 592 (Plurality Upinion). For
example, when the guestion was whether capital punishment for cectain
crimes violateo contemporary values, the court looksd for "objective
indicia' gerived from nistory, the action of state legislature, and the
sentencing by juries. Gregg v Georgis, supra, at 176-187, Coker v Georgia,
supra at 593-586."

dniles couched in relation to capitel punishment, those principlas sonounced
in Rhodes, still have relevance nere. {(See Miller at 5.0t. 2464 where the Suprame
Court acknowledged Greham's likening of life without parcle to the death penality).
Further, in Spaziang, despite those qualifications above, the Court emphasized that
“[allthough the judgment of legislatures, juries, and prosecutor's weigh heavily in
the balance, it is ultimstely for us to judge whether the Eighth Amendmant is
violeted by a challenge practice', Id at &471. That Court went on to explain that
"legislative messures adopted by tha people's chosen representative weigh nesvily in
ascertaining contemporary standards of decency.” Spaziano at 472 (quoting Woodson v
North Carolina, 428 U.S5. 280, 294-295, 96 5. Ct, 2978, 49 L. Ed2d 944 (1976). Mr.
Hazzatta contends that is not the case hars.

No Deference Should be Paid to the Legislative Enactment of MCL 769.25a

While Mr. Bazzetta agrees that 1t is for this court to decide whether
"Mandatory Life" for 18 year olds offends Article 1, § 16 of the Michigan

Constitution, he disputes whazthar this court should give deference to MCOL 769.25 and

17
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MOL 769.2%a as a legislative measure entitled to weighty consideration in this
Court's evolving standard of decency analysis.

The reasons for such a stance rest in the fact that the Micnigan
Legislature's adoption of MCOL 765.25 and MOL 769.25a were not a "measured" adoption
of MOL 769.25% and MCL 769.2%a, but both wers, in relation to the issue befure this

court, based completely on Miller's dicta, and a preemptive effort against the Urder

in Hill v Snyder, 2013 U.S. Dist LEXIS 12160 (January 30, 2013) which announcad that

MCL 791.234(6)'s provision was unconstitutional as it applied to juveniles non-
parolaeble 1ife sentences, contrary to Miller.

This can be seen from Judgs ('Mears's orders in Hill v Snyder, 2013 U.5,

Dist. LEXIS 12160 (January 30, 2013) where the Court struck down Michigan Compiled
Law 791.234(6) as unconstitutional as applied to juveniles and emphasized the Court's
striking down of non-parolable 1ife sentences would be enforced immedistely if the
state failed to act,

Further, in direct raesponse to that nolding, Michigen's legislature
introguced Bill 319 on Maren 1o, 2013, bee 2013 Bill Tracking LEXIS ML 5.4, 314,
Later, that bpill was adopted and codified as MOL 7689.25 end MOL 769,25%a.
Specifically, thuse bills provided that sach provision would be made effective, only
upon the United Statss Suprems Dourt's subseguent detecmination that Miller was
ratroactive. This short and hasty sponsoring and enacting of MCL 769.25 and MOL
769.25a can not be considersd a "measured" act of the legislature, In fact, at the
time the bill was sponsored, the Michigan Attorney General's office had consistently
been opposing the aspplication of Millesr to Michigan juveniia offendars sentenced to
mandatory life., Despite that opposition, the office of the Attorney General, in an
alternative approach sought to have Senats 8ill 319 sponsopsd to avold the orpder of
Judge U'Mears, (Hill v Snyder, 2013 U.5. Dist LEXIS 112981 *4, and 821 F 3d 783, 767

(6th Cir 2016), which set out that compliance was mandated by & specific deadline.
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Finally, it should make no differesnce whether this court recognizes MUOL
769.25a reliance on ﬂillar‘as being a measured legislative act or not. The fact that
MCL 769.25 andg MOL 760Y9.25%a are premised on Miller's nolding baing made retroactives,
as mentioned esbove, and Miller's reliance exclusively on the holoing of Roper setting
the categorical age at up to 16 years old, than no defersnce should be paid to
gither, Miller's adoption of Roper through dicta, or Michigan's legislature's
unmeasured extension of that dicts when it enected MCL 769.25a, but instead, this
Court should exercise its exclusive authurity to assess the svolving stengard of
gecency and resolve at whet point Michigan uvonstitution will tolerate the lesser
culpapility of tne adolsscent mindg, and presumptively nhold them to be culpable as an
adult.

Roper and its basis

It can not be overlooked, much of the nhistorical background relied in Roper,
as adopted in Miller, is en asdventageous sterting point for this aspesct of
consideration:

"Thres general differsnces betwsen Jjuveniles under 18 and adults
demgnstrate that juvenile offenders cannot with relisbility be classified
among the worst offenders. First, as an parent knouws and the sclentific ang
sgolalogical studies respondent and his amici cite tend to confirm, '[a]
lack of maturity and an underdeveloped sense of responsiblity are foung in
youth more often than in adults and are mors understandable among the
young. These gualities often result in impetuous and ill-considersd actions
and decisions. Johnson, supra, at 567, 125 L. ed2d 290, 113 §. Ot 2658; ses
elsu Lddings, supra, aat 115-116, 71 L. Edéd 1, 102 5.0t, B6Y ("Even tnhe
normal 15 year-pld customarily lacks the maturity of an adult”). It has
peen notad that "sdolescents are overrepresentsd stetisticaelly in virtually
gvery castergory of reckless pehavior." Acnett, Reckless Behavior in
Adolescence: A Devalopmental Pegspective, 12 Developmental Review 339
(1992). In recognition of the comparative immaturity and irresponsiblity of
Juvenilas, almost every 5State prohibits those under 18 years of age from
voting, ss8rving on Jjuries, or marrying without parental consent. 5Ses
Appendixes B-D, infra.

The GSecond of difference is that Jjuveniles sre more vulnerable or
suscaptinle to negative influsnces and cutside pressures, including pear
pressure. Eddings, supra, at 115, 71 :. Ed 2d 1, 102 5. Ct. 869 ("[Y]outh
is mores than a chronological fact. It is a time and conditlion of life when
a person may be most susceptible to influence and to psychological
demage"). Tnis is explained in part by the prevailing circumstances that

18
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juveniles have less control, or less expreience with control, over their
pwn  environmant, See Steinberg & Scott, Less Guilty by Reason of
Adolascence: Developmental Immaturity, Diminished Responsibilty, snd the
Juvenile Death Penalty, 58 Am. Psyonologist 1009, 1014 (2003)(hersafter
Steinberg & Scott) ("[Als legal minors, [juveniles] lack the freedom that
adults have to extricate themsslves from a criminogenic setting).

The third broad difference is that the character of a juvenile is not as
well formed as that of an aodult. The personality traits of juveniles are
more transitory, less fixed. See gensrally £. Eirkson, identity: Youth and
Crisis (1968)." (Hopsr, U.5. 569-5b0.

Ultimately, in Roper the Court went on to conclude that neither retribution
rnor deterence provided an aoegquate basis to impose the harshest possible sentences
against juveniles:

"In concluding that neither retribution nor deterence provides adequate
justification for imposing the death pepalty on juvenile offenders, we
canngt deny or overlook the brutal crimes too many juvenile offenders have
committied. See Brief for Alabama et al. as Amicl Curiase, Certainly it can
be argued, slthough w2 by no means concedas the point, thet & rarg case
mignt arise in which a juvenile might srise in which a juvenile offender
has sufficient psychologicael maturity, and at the same timeg damonstrates
suffiicient depravity, to werit a sentence of death. Indesd, this
possibility is the lincnpin of one cuntention presseo by petitioner and his
amici. They assert that sven assuming the truth of itne cbservetion we have
mage about juveniles' diminished culpability in general, jurors nonethelss
should be allowsd to consider mitigeting argumsnits relsted to youth on s
case-by-cass Dasis, and in some cases to imposs the death penelty 47
Justified. A central features of de2asth penalty sentencing is a particular
assessment of the circumstances of the crims and the characteristics of the
offender. The system is ocesigned to consilder both  sggravating and
mitigating clrcumstances, Iincluding youth, in every cass. Given this
fourt's ocwn  insistence on  individuslized consideration, petitioner
maintains that it is botnh arbitrary and umnegessary to adopt a categoricasl
rule barring imposition of the death penalty on any offender under 18 years
of age.

e disasgres. Thae difference betwsen Jjuvenliles and adgult offsnders ars to
marked and well understood to risk sllowing s youthful person to recaive
the deatn penalty despits insufficient culpsbility. An uneccetpables
likelihood exists that the brutality or cold-blooded neturs of  any
particular crime would overpowsr mitigating arguments based on youth as a
matter of course, saven whers the juvenile offender's objective immaturity,
vulnerability, and lack of true depravity should reguire a sentence lass
severs than dsath. In some cases a defendant's youth may even be counted
against nim. In this very case, as we noted above, tha prosecutor srgued
Simmons' youth was sggravated rather than mitigating. Surpa, at 558, 161 L.
Ed.2d, at 14, While this sort of overresching could be corrected by a
particular rule to ensurs that tne mitigeting force of youth is not
pvarlooked, that would not address our larger concerns.
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It is dgifficult sven for expert pyschologists to differentiate betwsen the
juvenile offender wnose crame reflects unfortunate yet transient
immaturity, and tne rare juvenils offencer whose crime reflects irregparable
corruption. See Steinosrg & Scott 1014-1016. As we understand 1%, this
gifficulty underlines tne rule forbidding psycnistrists from diagnosing any
patient under 18 as having antisocisl personality disorder, a disorder also
referred to as psychopathy or sociopathy, and which is cheracterized by
calleousness, ocynicism, and contempt for the feszlings, rights, and
suffering of others. American Psyoniatric Assoclation, Disgnositc and
Statistical Manual of Mental Disorders 701-706 {(4th ed. text rev. 2000);
see also Steinberg & Scott 1015, If trained psychniatrists with the
advantage of clinical testing and absservation refrain, despite diagnostic
expartise, from assessing any Jjuvenile under 18 as naving antisocial
personality disorder, we conclude that State should refrain from asking
jurprs to issue a far graver condemnation -- that a juvanils offender
merits the g=ath panalty. Wnen a juvenile offencer commits a neinous crims,
the State can sxect forfeiture of some of the most basic libertiss, but the
State cennot extinguisn nis life and hils potential to attain & mature
unuerstanding of his puwn humanity.

Drawing tne line at 180 years of age is subject, of coursae to the objections
always raised agasinst cetegorical rules. Ths gualities that distinguish
Juveniles from adults do not disappear when an individual turns 18. By the
same token, some unger 18 nave already atteined a level of maturlty somes
adults will never reach. For the reasons we have discussed, howsvar, a line
must be drawn, The plurality opinion in Thompson drew the line at 16. In
the intervening years the Thompson plurality's conclusion that offsnosrs
gxtends to those under 18, The age of 18 is the point whers socisty for
many purposss draws the line betwsen childhood and sdults. It is we
conciuda, the age at which the line for geath eligibility ought to rest.?

Roper v Simmons, 543 U.5. 551, 560, 125 5. Ct. 1183, 161 L. Edz2d 1.

Clearly, the Roper Court's rational and basis for drawing the line at 18
years oid rest in large part on the scientific svidence set forth in the 2003 report
of Steinberg & Scott. bee Roper U.5. 589-570. dased on that fact, Mr. Bazzatta points
out the obvious, thet report ang the basis for it, issusd 17 years ago, was not
revisited or challenged in Millesr, despite the significant changess that have
geveloped in the svidence, testing, and confidence in the scientific community that
Dr. Keating and Stelnoerg sre the correct, This can pe seen from the summary of Dr.
Dandel P. Keating Ph.d, of the University of Micnigan, addressing some of those
changss in the developmental scientific evidence recorded on the mapping of the

Jjuvenile orain since Roper, and 1in some instances, beyond thne basis of proof

21



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

available at the time of Miller, wnicn ssems to parsphrase Roper's conclusions. It
tnis developmental science which shoulcs be a central consideration in this Court's
decision in Manning, and should form the Dasis for this Court to extend Miller's
"Youth Matters" stence. (Sse Miller S. Ct. 2u65-2455).

In gtner words, since many of those new developments whers not avellabls to
the Court for the Hoper decision, and since the guestlon framed by this Court was not
brisfed, srgued or decidso in Miller, then Dr. P. Kesting's summary proviging an
overvisw of uwhat each scientific methooology represents, should sesrve to give sone
guidancs to thls Dourt ang promot2 s useful understencding of the sources of the
gvidence refersnced in Ur. Keating's summary in support of nis and potentially this
Lourt's conclusions:

Structural neuroscience: This refers to svidenge on the changlng structurse
of the "stetic! brism, that is, when it is not performing a tssk, There are
several methodgs for this, bul must prominent currently is diffusion tensor
imaging (DTL), collected ouring a session of megnetic resonance imaging
(MRI), This allows the characterization of the size of various parts of the
brain, how they differ with age, snd how they are comnected with each
gther,

Functional neuroscience: This assesses how the orain is working while it is
engaged in a task, most prominently in functional MRI (fMRI) and vacious
forms of electricsl encepholography (EEG), such as svoked response
potential (ERP). These use different physicael methods (blood flow in TMRI,
glectrical signals in ERP), but they have the same gosl, to slucidate the
time and location of brain activity.

Cognitive and behavioral evidence: In adoition to the brain imaging
avidence above thers are largs amounts of behavioral and cognitive evidence
that are relevant to the DMM, including self-report of sensation sssking,
impulsivity, and risk Jjudgments, smong others, as well as performance on
cognitive task that assess EF, risk-rewsrd trade-offs, and others.”

In addressing thaese differing types of scientific methodologies Dr. Kesating

gxplained that while the conclusions arising from the methodologies above represent a

"Convergence of Findings" the scientific community has strong confidencs in those,

vt

1Ll of which nave Decome sccepted ecross tnelr profession and community:

Hwitn respect to the confidence that is warranteg with respect to the
findings cescribec above, ong of the most imgporitent criteria {used in this
sunmary) is to focus on Tindings where there is s convergence of methods
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goross mathoos and content. Specificelly, where the same developmental
pattern emerges f(rom structural brain imaging, functional brain imaging,
cognitive and behavioral evidence, and tne spidemioclogy of risk behaviar,
we can have strong confidence in the major findings."

Dr. Keating's conficence should cerry significance, as should the scientitic
communities, in the consideration of the issus before this Court. In fact, Mr.
Hazzetta submits that in addressing issues which go to the core of the guestions to
be decided, Dr. Keating's summary directed at a) " the immaturity of the prefrontal
cortex and executive funotions; b) the elevation of sociosmotionsl and incentive
systems, snd ¢) the developmental maturlty mismatch betwsen thoss two brain systams”,

when viswad together with the testimony of Dr. Steinbery, provides a complets piclure

of tne data snd studies not fully considered or asvaeileble to Miller, or Hoper. Each

of these systems are relevant to the determination to be made by this Court in Peogple
v Manning, @8 to whether it is  that "youth matters” or whether Michigan's
constitution will tolsrate a Yoright-line rule®:

“Immatuprity of Prefrontal Cortex (PFC) and Executive Function (EF)

Exescutive Function, judgmant, and decision making. The prefrontal cortex of
the brain (the PFL) has long been understood t@ nave the principal function
of carrying out what are known as the “exacutive functions® (EF). These
included besic functions such &s working memory and planning, as wall as
the direction of cognitive resources (known as "effortful control) and,
gspecially relevent here, impulse control (also known as the "inhibition of
prepotent responses”) and declision-meking in complex situations. The PFC is
known to ocegin development in early chilohood and to continue that
development tnrough the childhood, adolescent, and sarly adult vyears,
showing full adult maturity in the sarly to mic 20s. It is the functioning,
and aspaclally its immeturity, that is referenced in oiscussions of
suboptimal adolescent judgment, especially in complex decision-making
context that include competing cemands. Another kay aspect of the PFC is
that it has limited capacity. UWhen fully engaged in one task involving
gffortful control, it has limited or no capacity to undertake additicnal
tasks that require judgment. This has two implications: (1) having to
gmbarked on a plan to undertake s risky behavior, the esxecution of that
plann may use up avallable PFU resources compromising ths individusl's
ability to adjust behavior when circumstances warrant (2) engsgemsnt witn
gthar activities that damand PFL resources, such as maintaining status
among peEsrs, may maxke the limited PFU resource unavailable,

Governance of other brain systems. In addition to the E£F developments just
descrioed, the PFU shows development in a related function, the governance
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af other brain systems. This is slso & gradual seriss of developments, as
peripheral systems are brought more fully under the direction of the PFU.
(This is the basis of the colloguial designation of the PFC ang its
projections to other brain regions as the "top brain®) It is not until the
garly to mid-Z20s that the ability to delagate tasks efficiently to other
brain systems, relisving the PFC of its role to maintain sffortful control
and frzeing up PFC spece Tor gtn@r demands ., ©
(Exhibit B)

This summation of Dr. Keating finds support in the {ield of neurcscience
where ressarch depicts edolsscence as & period of continuing brain growth and change.
In fact, neuorimaging studies in 1999, showed continued development through
adolescence of the brain's frontal lohe - essentisl for such functions as
anticipating conseguences, planning, and controlling impulses, Recognized in thass
studies was that Gray brain matter in the frontal lobe has been shown to spike just
prior to adolescence, and then decrease between adolescence and early adulthood in a
process known as pruning. ("Like sculpting a tree, pruning mirrors "cutting back
brancnes [to] stimulatel] nsalth eand growth.") That is, the gray metter reduction is
accompanisd by & white matter increass. Through the cellular meturation process know
as myelination, the increase of white matter corrslates with improved cognitive
functioning. " bee "Extanding Sentencing Mitigation for Deserving Young Adults, 104 J.
Crim. L. & Criminclogy 667, 677-679. ("when a team of neurcscilentists finally mepped
the trajectory of Dbrain maturation using sample of individual ranging in age from
sgven to sighty-seven, they observed gray metter density changes continuing beyond
adolescence into adulthood.”) Id.

Put gifferently, ss the stugies relied on sbovs demonstrate the FFU has an
inability to delegate its resources during its formative years, which is not based on
theory, but is in fact pased on a physical limitaetion in the PFU caused by the
absence of "uwhlite brain wmatter" and directly correlates by the amount available to be
angaged, with the PFL's ability to share resources with the functions of the other

oprain systems. Absant sufficient "white brain matter® thare are not enough PFC

(o]
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resource available to engage in wore than one task at & time, until the sarly to mid
Z0's, In the face of that absence then, as recognized through the mapping of the
trajectory of white breain matter development, those deficiencies in someong who has
not attained the age of maturity, represents that those individuals suffer not from a
phantom illress or mental defect, but from a physicel absence of needed white brain
matter, which beyond that individusl's control, alwost cepteinly makes 1t an
impossibility for them to engage in tup saparate and distinct sctivities as the
exhaustion of PFU rescurces serves ©o "compromise the individual's ability to adjust
bahavior when circumstance warrant'. 1t is only once the PFU 1s relievad of a task it
is performing that it's resources will become aveilaple for the PFL to maintain
effortful control over the next task to be performed.

Importantly, while Dr, Keating's summary provided an overview of the HFl's
limitations basad on the neurosceince studies, Dr. Steinberg in the simplest terms,
clarified to the Court that the cognitive condrol system is rzsponsinle for self-
regulation, and advanced thinking abilities:

"A, The prefrontal cortex is the arse of the brain that's located girsctly
netiing the forshead. Itis meinly responsible for sdvance thinking ebilities
like logical reasoning and plenning ahead, but it's also responsible for
what psychologists refer to ss self-regulstion, the ability to control our
beghavior and our thoughts and our emotions®
{Ses Exnibit A; Cruz v Uniteo States, 11-cv-787-3CH (U.S. Dist. Connecticut. 2017)
page 8, line 3-8).

Notably, Dr. Steinberg went on to explain that the prafrontal corctex,
impacted by puberty on the brain, develops gradually, remaining immature over much of
the middle and late acclescence years. (Exhibit A, page 9, line 2-12). Importantly,
Ur. OSteinbsrg emphasized that among the sclentific community, adolescence is
described as spanning 10 to 21, (Exnibit A, page 6 Lline 15-16,) with early
adolescenca baing 10 o 13, middle asdolescence being 14 to 17, and late adolescence

peing 18 to 21. (Exhibit A, page 11, line 7 to 11) In fact, while Dr. Steinberg

[
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provided these age catergories as reference points, he opined that he could concede
that all brain systems with respect to psychological function, snd brain development

would not be complete until the age of 22 or 23 years old was reached. (Exhibit A,

page 12, line 18 to page 13, line O.

Next, not unrelated to the physical limitation and gradual development of the
PFC, as an aspect of the limitedly available white brain matter, Dr. Keating's
summary contends that beyond that limitation, there are significant impediments to
the processes above caused Dy or through the involvement of thne bocloemotional and
Incentive System. Thase also, Dr. Keating explained, effact the youthful mind and its
declision making:

Elevation of Socicemotional and Incentive Systems

Incentive systems: Beginning in early to mid-adolescence, there is a sharp
increase in what are termed "incentive systems” that entall complex neural
gircuitry, incluging emotional arousal (sssociasted most strongly with the
amygoala), sensation seeking (mediated by activity in the ventral
striatum), and the heightened experience of rewaerds (mediated by a sharp
increass in dopaning receptors) - a coordinated limbic system oftan
referred to colloguislly as the "bottom brain®. These developments also
coincides witn (and may be partially explained by) significant changes in
the hormonal balence associasted with pubertal shifts, principally as an
activation of the HPG-axis (Hypothalamic-pituitary~gonsdal) whose snopolnt
is the production of the steroids testosterone and estrogen {among others).
These developments are observed behaviorally and cognitively as a
slgnificant increase in exploratory and sensstion sseking behaviors during
this same period of development when the governing cepabilities of the FFO
are limited (a mismatch described further below).

Berefits over risks. Thars is substantial evidence that the feoctors abovae
lead adolescents to focus more heavily on the penefits of crisky behevior
than on the possible negative consaguences of thelr actions. This is not
because aculescents are incapable of understanding or evaluating possible
conseguances of risky bshavior, whicnh under conditions of "cold cognition®
{where nothing arcusing or incentivizing is activated) is roughly the sams
a5 adults. Rather, thay value the potential benefits of the behavior more
highly than adults, altering the risk/benefit ratio in favor of undertaking
unwise risks,

Peer susceptibility. Among the most incentivizing and arousing contexts foro
adulescent risk pehavior is the susceptibility to peers, sometimes in
response to pressure (to maintain social status) but also because of the
rewards (both behaviorsl and brain-activated) associated with peer
influence. Under experimental conditions of pser presence, different nesural
cirouits are activated then when performing a judgment task on one's gun.

]
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In combination with the limited Prl cepabilities noted abowve, the impact of
pesrs is substantislly higher for adolescents than for adults.”

{Exhibit 8)

linile Dr. Kesting addressed "bensfit-over-risks", and "peer susceptibility”
of the incentive system as aspects of the adolescent mind, again Dr. Steinbery
explained to the Court in Cruz that in regerd to these two aspects of the adolescent
mind it is appropriate to cumpares the prefrontal cortex as sarving in the capaclity of
a brake, and the limbic system as sarving as an asccelerator. (See bxhibit A, Cruz HT
at page 8, line 22 to 264}, Dr. Steinberg explained that in that anslogy, that the
prafrontal cortex, significantly lecked regulation of the limbic system in relation
to reward-ssaking:

", With regards to rewsrd-sesking behavior, is the prefrontal cortex
averything in terms of regulating that when it comgs to rewards?

A, No. Hecause reuward-sesking is a combinetion of an urge to go after a
revard and the ability to put the reins on that urge. 5o in order to
understand reward-seeking at & glven age, you have to ask both about how
the prefronatl cortex is functiondng, but also about the arousal of the
limbic system that might lead to reward-seeking.

i tnink I sald before, but it is worth repeating, thet tne metphor that 1
and other scientists use to uescribe this is having the asccelerator prassed
down without 8 gooo braking system in place, That would be true of mid
adolescence as well as late adolescence.”

(Exhibit A, page 21, line 13 to 22 line 1.

Following the discoveries ooserved ot the adolescent mind during the numerous
studies, Ur. Keating went on to explain that deficits in the adolescent mind are
physical in nature, as the svidence demonstrates, which he explains in his summary on
"Developmental Maturity Mismatch. In that summary Dr. Keating explains the pnysical
patnways and tnelr divergence as a Tactor affecting the systems of the prefrontal

cortex and the limbic region: se processes:

Developmental Maturity Mismatch (DMM) (dual process madels)

Divergent developmental pathyways: The developmentsal pathways of the “top?
and "bottom" bprain diverge, with the limbic system acvancing rapialy from
garly adolescence while the prefrontal system continues to grow, but at a
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slower pace, not reaching adult levels until the wmid-20s. The term used to
dascribe this is & 'developmental meturity mismatch®  (DMM), with
significant consequences for the levels of all kinds of risk behaviors
guring the adolescent psriod.

(Exnibit 8)

The schematic Tigurs on page & of Exhibit B demonstrates this divergence and
relative overriding of impulsive control betusen the "Cognitive contropl system® and
the "Soocicemotional, incentive processing system',

What Ur. Keating explains regarding that schamatic, (From “"Dr. Steinberg!
2013, fnl), is that emphasis must be made on the behavioral and cognitive Tunctions’
divergence., which graphically represents the effects and ciffersnces in thae physical
growth of each region:

"Tha behaviorsl end cognitive svidence converges with the developmental
neuroscience evidence ners, with highly similar sge-risk behavior proviles
for a number of areas, including crime (the age-crime curve), scoidental
injuries, serious driving mishaps, and so on. ALl show peaks by mid gradual
drop-affs until an asymptote in the mid-20s or so.

Dual process models: The DMM 1s one version of s wore general finding,
known as dual process models. The ressarch here is that when performing a
complex decislion making task, there arg two systems functioning. Une is a
rational, judgment based system that takes considerable cognitive effort.
The second is a more automatic, "intuitive”, non-analyzed system that is
accessed more often (beceuse it requires less time and energy). This accurs
fur automataed tasks (especielly 1in domains where expertise is high) but
also for "hot' cognition where thers are competing demands - Tor examnple,
from arousal and incentive systems.”

{Exhibit o)

unile Dr. Reating's summery provides an accurate representation of the
schamatic rvelied on, Dr. Steinberg has explained to the Court in Cruz the effects of
that diverges of the "top snu bottom” of the brain, with specitic emphasis made as to
the effects of "peer-pressure" and “reward-seesking’ behaviors:

R, In general, when pesople st thet age are with their peers ang whare
there are no adulits present, Lt makes them even mors inclined to take
risks, and maxkes them even more reward-sseking than when they are by
themselves, This actuaily is one of the wmein Tocuses of research that my

team at Temple Undiversity has been doing for the last 15 years,

. Tell me about what kind of studies Rave you been doing on that?
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A. well, in a series of studies, we invite ressarch participants to come
to our lab. e invite them to come with ome or two friends, then we
randomly assign the people in the study to taks a test batlery either by
themselves or with their frisnds watching them. In some of the experiments,
the frisnds are in an adjescent room, but they can watch the subject's
performance on a monitor.

In some of the studies, the person we're testing is inside s brain
imaging macnina. The friends would be slso in an adjacsnt room waiching the
subject's performance on a monitor, And we adminlster & series of
gifferent kinds of tests, some risk-taking tests, some rsward-sensitivity
tests, sone cognitive-control tests, then we compars how people respond
when they're aloneg verse how they respond whan they're in the presence of
their peers.

e nave done this with people of different asges, then we can ask is the
effect of being around your peers different, iLf you are en adulescent than
if you are an acult. What we have found, as 1 sald before, is that when
people are in the presence of their psers, up until about age 24, or su, we
get this peer effect where it increases their risk-taking and rsward
sensitivity, and we don't see that effect after age 24 where adults perform
the same way when they are by themselves as when they are in a group.®

Exiiibit A, page 26 lime 7 to page £5, Line 15,

Mr, Bazzetts poimts out that what is both sigrnificent to, and a compelling
aspect of Dr, Keating's summery, and Dr. Steinperg's testimony is that these deficits
are physical, witn menifestation in the behavorial realm serving to represent the
inability to adapt or adjust thelr behaviors &8s adults are capable of doing. These
characteristics necasssarily embrace the clessification of those individuasls
regcognizea by the Supreme Dourt of the United States as "intellsctuaslly disability":

“No legitimate penclogical purpose is served by executing a person with
intellectual disability. id. at 317, 320, 122 5. Ot 2242, 193 L. Eg2d 335,
Tuo do so contrevenss the CLignth Amenument, Tor to lmpose the harshest of
punishmants on intellectually disabled person violates his or her inherent
gignity as a human being. "[Punishment is justified under one or more of
three principel rationales: rehabilitation, detersnce, and retriobution.?
Kennedy v Loulslana, 554 U.S5. 407, 128 5. Ct. 2641, 171 L. Ed2d 525 (20048).
Henabilitation, 1t is evident, is not an applicable raticnale Tor the deain
penalty. see LGregg v bsorgle, 428 U.o, 153, 183, 20 5. ot 2909, LY L. ggdo
859 (1576 (joint opinion Stewact, PFowell, ang Stevens JJ.) As  for
gatersncs, those with intellectual disability sre, by reason of their
condition, likely unable to meke calouleteo judgments that are the presiss
for the deference raetionels. They have a "diminishad abllity" to "process
wnformation, to leacn Trom experiencs, to engsge in logical reasoning, or
to control impluses. . .{uhich] makels] it less likaly that they can
process the information of the possioility of execution as e penalty and,

29
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as @ result, control their conoucts based upon thet infarmation. Atkins,
536 U.5., at 320, 122 5. Ot. 2242, 153 L. bd 2d 335, Retributive values are
also 1ill serveo by executing those with intellectual disability. The
diminishes capscity of the intellectuslly dissblec lessens moral
culpability ang hence the retrioutive value of the punishment.”

iy

#e, 158 L. Ed2d 1007 (2014). See

(i)

7

Hali v Florida, 572 U.5. 701 708-709, 134 5. Ct. 1

also, Millar, 132 S. Ct. 2663-2454 (Thus Roper held thet the Eigntn Amendment bars
captial punishment for children, and Graham concludeo that the Amendment also
prohibits & sentence of life without tne possibility of parole for s cnild who
comnitted & nonhomicide offense. Crahem further likeneo 1ife without paroles for
juveniles to thne deatn penalty itself. . . .).

0f significance is thaet, in those characteristics of the Yintellectually

disabled, meny are mirrorsd in the Miller decison which reitersted Boper and Graham:

"To start with the First set of casses: Roper and Graham establish that
chiloren are constitutionally oifferent from edults for purpusss of
sgntencing. oededss  Juveniles nave diminshed culpability and grester
prospects for reform, we sxplained "they are less dessrving of the most
severs punishments.” Granam, 500 U.5., __ , 130 5. Gt. 2026, Tnose cases
religd on thres significant gaps bpetween juveniles and asoults., Firse,
children have a "'lack of maturity angd en undefdeveloped sense  of
responsibility, '? leading to reckless, impulsivity, and heedlesss pisk-
taking., Roper, 543 L.5., et 3585, 125 5. 0Ot. 1183, Second, children “are
more vulnerable . . . to negative influences end ouiside pressures,”
including from their femily and peers; they nave limiteg control{l]l over
thelr own enviroment! and lack the ability to extricate themsselves from
horrific, crime-procucing settings. Ibid. And thiro, a child's charscisr is
not as "well formed" as an soult's; his traits asre "less Fixeo" and his
actions less likely to be Yevidence of irretrievablie] wepraviiiy].” Ig, at
570, 125 5. Ot. 11830

Millar, 132 5. Ct., at Z4bh.

Mr., Bazzetts offers that those charscteristics expressed in defining those
whn suffer "Intellsctual Disability" in Hall, tnose listec in Hiller, and those
igentifizd as transitory throughout adolescence by Dr. Keating andg Dr. Steinoerg, all
make i1t & neccessacy ahd apperent considerstion, under Michigan's Constitution that

befors the impostion of ths wmost severs sentence can be entered as judgment asgainst

adolgscents, the court sust evaluste and welgh each factor of those who ars sald to
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suffer from characteristics identified in those who asre "intellsctuaslly cisablsd®,

For these reasons Mr. Bazzetia suggest the most severs sentence in Michigan
should not be imposed without consideration of those mitigsting factors of an
adolescent who suffers the transitory characteristics ekin to somegne who s
"Intellectuaelly Disavlsd".

Mr. HBazzetta's Case; An Example of Why Miller Should Be Extended up to 19 years old

Like Manning's position oefore this court, Mr. Bazzetta was sentsnced to
nlife without the possibility of parole, without s single mitigating factor being
considerad, despite the "guilty but mentally 1ll" verdict. Thet is, not & single
factor was weighed or considersd by the sentencing court before it imposed a term of
iife' in prison against an 18 year old defengant,

Had Michigan Law allowsd Mr. Bazzetts, who was 18 years old at the time of
thae crime, to present evidence in mitigation of nis behavior bassg on nis oocumented
character traiis, coupled with the facis presented at trisl, the trial court would
nave had to adeit that the acts which the prosscutor set out at trisl were the same
sg those traits consistent wiith peer-pressurs, and s lack gf risk-rewsrd sssessment,
to say the least,

The 18 year old Joseph Beazzetta's personality traits end chaeracteristics wers
lgwnotlice weiore his arrest as he nad sought the assistance of Socilal Worker Kathy
Frank-Barton following the death of nis step-mothsr. During Joseph's svaluation by
the forznsic center, Dr. Patricis L. Watson, summarized those encounters in the booy
of the court ordered gceport regarding criminal responsibility and diminisnhad
capacity:

"Phone consultation with the pravious tharapist occurred on January 18,
19689, Initislly, Mrs. Fresnk-Barton said thet, to her knowledge, no ra8coods
regarding ner trestment of the defendant are evallable. The apparent rzason
for the lack of treatment records, scocording to the social worker, related
to the midwuest Mental Hzalth Clinic closing sround the samse period of time
that tha defendant nad sought counssling services, Therefore, Mrs. Frank

Barton provided information to this evalustor on the basis of her memory of
hner contact with him. The social worker stated that the defendsnt had been
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referred to her by someone from the court systam, although shne bpelisved
that the defandant's father initlsted contact with the clinic for services.
Further, Mps. Frank-Harton stated ner contact with Mr, Bazzetts followed
nis having taken the lie detector test." (See Exhibit C, Page 14,).

From her ssssions with Mr., Bezzetis, Mrs. Frenk-Barton provided that she
recalled:

13} Mr., Bazzetts prezsented nimsel? as having knowledge angd bDasckground with cult
practices.

2) Mr. Bazzetta placed sz curse on his Step-Mother ss pacrt of his oocult
practiceas,

3) Mr, daezzetts seemed to be frightensd when telking about his bizzare
gxperiences associated with the ocoult practice.

4} Mrs. Frank-Barton described Mr. dezzettae's casting of spells as appearing to
be motivated by self-interest as demonstrated through nis invocation of the
alleged powers of a spell in order to pess & test at school, toward the stated
goal of svolding studying, and getting out of trouble or escaping conseguence.

5) Despite those practices, Mr. Bazzetts reported coping with his sense of guilt
in relation to his step-mothers disapgpearancs, which was compounded by the curse
he placed on her.

5} Mrs., Frank-Barton expressed she nad concern at the time of her interview with
the 16 year old Mr. Bazzetta's over the relationship with nis girifriena.

7) In regard to Mr. bazzetta's relationship with nis girifriseng, Mrs. Frank-
Harton provided 1t was "fairly new and positive in terms of negative things!
affecting Mr. Bazzetta,

8) Wrs. Frank-Barton indiceted Mr. Bazzettas cid not present any motiviating
factors, or svidence of aggressive behavior.

9) In slaborating on the curse Mr. Dezzette placed on nhis step-mother, it was
believed that it wes placed "in a moment of rage" as Mrs Frank Barton indicated,
pecause "that's how he acted out his anger toward ner."

10) In reference to Mr. Bazzetta's other characteristics Mes. Frank-Barton
provided that she viewsd Mr. Sazzetta as a "Pretty typical adolescent, arrogant,
trying to be cool, want everyons to love me. Not atypical frow an upper class
family. Not different than other adolescents dealing with frustration ang
angar.”

11) Ms. Frank-Barton concludes thot ond “viewsd the gefencant at that time in
nis life ss 8 brat, didn't want to stugy, dion't want to work,?

(Exhibit C, page 13-14).

bhile Ms. darton's conclusions about Josspn  represent  the prevalling

32
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dismissive ettitude toward Jjuveniles and adolescents in the 1980's, her therapy
session revealed evidence of many of the same charateristics present in the 18 year
old Joseph Bazzetta that are now icentified in the scientific Tindings of Drs. Keating
and Steinberg.

MNext, Mr, Bazzetta's involvement with a sataenic cult represents nis
susceptibility to outside influsnces in his decision making process, especially with
the pressureg of peers, i.e. members of the cult, or from his girlfriend who Ms. Harton
s@id was positively & negative influsnce on Mr. Hazzetta. Additionally, while Mr.
Bazzetta did present evidence of being withdreswn or stendoffisn, Dr. Frank-Barton's
axplanation that Mr. dazzetta's susceptibility to influence in his declsion making
process was compounded by what she termed as a "pretty typical adolescent” -- "trying
to be cool” and “want[ing] everyone to love" nim., In fect, from Ms. Barton's stand-
paint, it is evigent thaet Mr., dazzetts was impulsive in sctlng -wi ois «iger through
spalls, insecure/nesding approval of others, and esasily influenced, as seen through
hiis devotion to his then girlfrieng, Michelle, an older, "somevhat more strest-wise
woman whom he idolized as & saintly figures.

Finally, when the prosecution delivered its opening statement, it was stated
that Mr. Bazzettas was the step-~son of Helen HBezzetts who had marrisd Mp. Bazzetta's
father two ysars pefore her geath. (Vol II, pg 103). It was also said tnat Helen
disapproved of Joseph girlfriend Michells Grandis, who would later marry him, and be
charged as a co-defendant. (Vol 1I, pg 204). According to the prosecution, at ong
point Mr. Bazzetta tried to physically assault his step-mother, but was prevented by
his father. 1t was at that point, the prosscution contendsd, that Mp. dazzetts had
deciged to kill Helen Bazzetta. (Vol II, pg 205).

The prosecution explained that Mr. Hazzetta's first attempt to causse Helen
Bazzette to dis was in 8 plang crash. Helen Bazzetts was returning from a trip to

2

Garmany, when Mr. Dazzette and Michells neld a2 YSstanic Ritual', during whnich they

33
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sought to use megic to cause the airplane to crash. (Vol 1I, pg 2068). Ultimately, the
prosscuticon submittad that Helen Bazzettas old not die in the plane crash, but instead
returned home the next day, August 1, 1983, and simply "disappzared". (Vol II, pg
206). According to the prosecution, Mr. Bezzetta, and Michelle, caused Helen Bazzetta
to oisappear by murdering ber.

Notably, Mr. bazzetta did not dispute his responsibility in the disappearance
and death of Helsn Hazzetta, but through counsel he offered an affirmative defense. In
doing so, it was sstablished though trisl that the 21 year old Michelle (then Grandis)
Bazzetta was a driving force and persuasive influence on the 18 yesar old Joseph
Hazzetta. In fact, witness Frank Bazzetts indicated that ng belisved Joseph killed his
step-mother in retallation for her attituce about, end actions directed towara,
Michelle. (17 326). In Josepn's mind this was compoundsd by what ne then saw as Helen
Bazzetta trying to teke sway his treasured memoriss of his npatural mother, Joann
Bazzetta. (Ses TT 974). Une example of this was the wearing of Joarw Bazzettsa's scarf
when Helen Bazzette weo Josepn Bazzetta's father. (17 977-578). Another example was
whnen Helen Bazzetts moved into the home, and immediastely commenced eliminating Joann
Bazzetta's oelongings, except some of ner clothing, which she would wear without a
consideration for Juseph's feslings. (1T 977).

As time passed, Helen's efforts taken at sliminating the memories of Joann
Bazzetta sesmed to propsl Joseph into self-destructive bpehavior, end into thes arms of
Michelle, wno Joseph Bazzetta sought out as a safe-haven {(See TT 1123-1128 ang 1132).
Interestingly, Michelle even resembled Jussph Bazzetta's decsased mother, Joann
Bazzetta., (See TT B93-859L and 1381).

Some of these effects were explained in the testimony of Dr. Michasl Abramsky
wiele e wEscribed Joseph's psychological meke-up during that time:

1. ALL right. Cowld you highlight the more significant areas in terms of
nis history to your evaluation?

A. Well, the first thing we luoksg at was, wes there a nistory of nead
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injury. Thers had been seversl instances of Joe losing consciousness and
reporting what aere called generally rage attacks whers he felt surges of
energy and rageful or angry kinds of penavior. That's often associleted with
temporal lobe disorder pact of the orain, part of the brain, in a sanse,
And that's one of the reasons why the neurclogical consultations became
important,

. Ukay.

A vost important, from a psychological viewpolnt, was, as the start of
tnis, if you will, the aeatn of Joe Hezzetta's mother and her illness
leaving up to that deatn. It was very significant, the age at which it
goccurred. Jog was thirteen years olg when the illness was diagnosed and
around fifteen when his motner died. The developmental stage of an
individual is very important. Thaet is & time in a pesrson's life uwnere they
tend to be somewnat disorganized, impulsive, and not very anle to nanole
atressful events; esarly adolescesnce and midols acolescence, especially for
males, are times of grezat change. And this death hit nim &t & time in bis
1ife where 1 think he was sxiremely vulnereble. And subsegquent to thaet
death, he reported depression, including flirting with killing himself with
a gun. And there were marked changes in his school behavior snd his socisl
behavior subsequent to that. And it's very important to look at. Jog was a
good student, ned good reports in school from the school recoros 1
reviewsd, and began to lose it over the next few years until school bacams
unimportant and his functioning in school deteriorated markedly.

. All right., How, is there sonmething that you can attributs  this
daterioration to in terms of some type of impairment on bis part?

A, UWell, it began, of course, with the destn of his mother. And then aftar
that he began to -~ elthough he flirteg with some, whet we call soft drugs,
marijuana, nefore -- he begen using with a friend harder deougs: coceine,
gqualudes, L50; mind altering kinds of supstences, 1 think it was very
significant that at ths time -- and it 1s very typical of ingdividuals who
get invielved in cult behavior -- that he was looking for something; he had
ne guidgance in his life, He met a8 young man who was, L think, about a year
older than n2 wes, who introcuced him to orugs ang introduced him to the
geeult, And I think at that point he began to devots his energiss to those
kinds of things. And thet took him away from normal pursuits of an
agolascent.” (Dr. Aoremsky, 1T pg 1370-1372).

Dr. Abramsky explained tne psychologicel repsrcussions of the loss of Joseph
Hazzesttals mother, the use ol drugs, and how sasily Mp., Bazzetta was influenced
curing the yesrs following his Mother's deatn., Those influences and the escaps he
sougnt through drugs were escalated when Helen dezzetls entersd Joseph Hazzettas's
Life sng (in his mind) sought to take from him those pracious memoriss as well as
Michelle. In fact, Dr. Abramsky explained thetl Jocspn's relationship with Michelle

was most significant back then, as he essentlally was subpstituting that relationship

{3
L
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for tne loss of hils sothso:
"A, I interviewsd Michelle Bazezetts and 1 saw tne photograpn of nils mother.

Q. ALl rignht. And what, if any similerity or ressemblence did you seg as
part of your evaluation?

A, 1 think they oo look similar., Most amportantly, of courss, is Joe's
percaption that they were the same kind of person, but I think thers is
some objective similarity also,

. Ukay. Now getting inta this aspect of Joe's relationship with Michelle,
what-- what history did you obtein specifically as to that area?

A, UWell, again 1 think what's more Llmportant is when he met Michelle and
what was going o in his 1ife. He met her guring thls period of hesvy drug-
taking and when n2 was involved in Satanism. He met ner at I think what's
called 8 punk rock kind of club where tne king of garb and the kind music
played there is, I gusss, Satanic; it's a supernatural kind of thing. Ang I
think most significent, though, wes that Joe had perfoomed s ritual uhere
g hed wished to mest & woman and met her aefterwards ang they formed this
relationship. It reinforced in his ming the idea ihet he had powers and
that he could imaging and pray for something and it would come true. And,
in fact, in this relationship, it did. He was, ss I undsrstand it, totally
involved with per. She became nhis entire Life. In fact, the maen that
introdguced him to drugs, he stopped the relationship with him and becams
totally involved with ner. And all of his energy, all nis emotional ensrgy
pacame Tocused on her.

. Ukay. What rols old Michelle play in his life, say, back in 19837

A, L think virtuslly every role. She was lover, mother, he wenied to

involve her in every aspact of his life, 1 believe she's three years older

than ne was ang somewnat mors mature, somswnat more streetwise, and ha

began to bulld every aspect of his 1ife around her, his relationship with

her. He would have tremendous jealous filts when she would not want 1o be

with nim at times. He wanted to pe around ner all the time. He was totally

enamored of har."
{(Or. Apramsky, TT pg 13681-1382.

While the effects of tne reletionship betwsen Joseph Bazzetta and Michslile,

were an overwnelming force on him as recognizeo in the  testimony above, the
significance of her influsnce became clear, as Dr, Apbramsky explained how Josepn

seemed to Look upon her as a saintly Figurs:

"l. Okay. Do you recall whether or not the -- Joe had acescribeg to you
getiing Michelle involved in his Satanic practices?

A Yes, he did,
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. Dig you attach any significence to that?

A, Well, sgain, 1 think tnat he wented her -- ne began to define their
relationship as & sort of cosmic one; you know, he prayed Tor her and sheg
came to him engd thers was something specisl and unique  sboul the
ralationship and wanted har o be a participant in that other level of
consciousness that he possessed, supernatural level of consciousnzss.

1. ALL right. Did he detasil to you or odg he describe how e nad Hhohaell.o
formally introouced in to Sstaniwm?

A. I'm not surs what you mean. [ know shg, for instance, served as that, as
part of the ritual, the cendles, and, at timss, even served as the altasr of
the practics.

0. All rignt. Do you recall Joe describing wnet ns called & formal black
mass’?

A. Yas,

4 ALY rignt. Now, whan hs wss dgescribing Micnelle as peing an sliar, is
there anyihing significant there in terms of your evaluation?

A, Well, I think as a psychologist, to put her into such rsligious and
cantral place clarifiss a lot about the relationship. I think basically he
saw Ner as simost religious or saintly in some way.!

It is evident that the 10 ysar old Joseph Bazzetias sxniblied many of the same
traits identified oy Dr. Keating and Dr. Steinberg: he wes easily influenceo, and
nighly susceptible to those influences becauss of the overwnelming stresses in his
life brought about by the loss of his mother, drug abuse and his irvolvement in the
ooceult, The drug sbuse, coupled with Joseph's ilmmaturity, mads hdm more susceptibole
to the influences of others, sspecially Micnelle, whom ne neid in the nighest
ragerds. That fact was clear from the proofs slicited at Joseph Bazzetta's trial, as
is the fact that many of the cheracter traits of the 18 year cld Joseph are the sama
as those subsequently identifisd througn the sclentific studizs of Drs. Keating and
Steinbsrg.

(c) Rehabilitation

As to the criterias of Rehabilitastion Dr. Keating nas sxplained that ths

potential for rehsbilitation into late adolescence is well known:

“In addition to mitigation of sanctions owing to diminished culpabllity by

{53
.
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“y. It is oeyond alspute, Michigan Lew furihers the beliel that renebilitation cen
poour in adolescents up to the age of £1.

Beyond that continued Jurisdiction premiseg on the renabllitative potential
af the committed juvenile, Michigan's Legislsture went further in what appesars to oe
an gutright sdoption of Dr. Steinoery's sclentifically supported conclusion that the
age of (24) is the point at which it is clear that the peer effects on the youtnful
ming are absant:

Hle have done this with people of gifferent ages, then we can ask is the
gffect of being eround your peers different, 17 you are an adolescent then
if you asrs an adult. What we neve found, as 1 said before, is that when
pecple are in the presence of their peers, up untll about age 24, or so, we
get this peer effect where 1t increases thelr rclsk-tasking and rewscd

senslitivity, ang « don't sge tnet effect after age 24 where aoulis pecform
the same way when they are by thamselvas ss when they are in a group.”

{Sge Exhibit A, page 24 line 7 to page 23, line 15).

Clzarly, the Michigan Legisleturs's adoption of 24 as & cutoff point to ths
Holms Youthful Training Act, as amended, repressents a recognition that eshabollitation
potential is present in adolescents until they reach the age of 26 yeers old. (Ses
MCOL 762.11; (Effective Until Octobar 1, 2021).

(G) Prospective Relief

(i) A Bright-Line Rule:

To relterste, Miller, asccording to Justice Kagan, was not bpased on a bright-
line rule, but was actuaslly based on "Youth Matters". In fact, as cen be sesn in ths
asbsence of full brisfing on the issue, as the issue of 8 categorical age wes not
before the court in Miller. Therefore that Court's sdoption of Roper was purely
fdictal:

e tharefore hold that mendatory life without perole Tor those undasr 18 at

the time of thelr crime violastes the Eighth Amenoment's prohbibitions on
Yoruel ang unususl pundshments.”

Amazingly, the only reference to the source of this limitation in Miller to
RTINS

those undsr the age of 18 at the time of their crimes, is what the Court mentions in
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reasons of  developmental  immaturity, enother implication of  the
developmental nsuroscience evidence is that thers are increased prospects
for changs among juveniles, This is supporied by the svidence above that
major changes continue during this pericd. In adoltion, there is very
subpstantial evidence for neural plasticity by way of 'synaptic pruning.'™
Simply put, neural circuitry is shaped by the individual's experiences,
such that the resuliing maturs circudiry is not settlesd until the mid-Zls.
(Some plasticity continues thopoughout life, but never agsin ss strongly as
in adulascence.)

(See Exnipit 8).

In fact, esven Michigan's Legisleturz and this Court have cecognizso the
relevant touth of Dr. Keating's summacy. In MCL 7124.2¢ Michigan's Legisleture sat
out that in orger to tcy a Jjuvenile as an adult the court must consider six (6)
different factors, of which four (&) of the criteris are oirectesd st tha charsciter of
the juvenils sng the potentisl trestment and programming avellebleg to thae juvenile:

(b)) Tre juvenile's culpability in committing the allegeg offense,
incluging, but not limitsd to, the level of the juvendile's participation in

plarmning enc carrying out the offense and the sxistence of aggravating or
mitigating factors recognized by the sentsncing guldaelinss,

(c) The juvenils's prior recoro of gelinquency including, but not limited

to, any reco.w wi usbention, eny police record, any school recoro, or any

other evidence indicating prior delinguent benavior.

(0} The juvenile's programming history, including, out not limitsc to, tha

Juvaenile's past willingness to participste meaningfully in avallable

programming.

() the sdequecy of the punishment or programming in the juvenils system,!

dnile tne amenacility of treatment assessment wes also recognized by this

Court, eno relteratso in MUR 3,952(0)(n) - (e}, the Michigen Legisleture's stance
underscores their recognition in the potentiel for renabilitation when Lt expresssed

that in ell other cilrcumstences where a Juvenile iz not waived o bs trisd ss an

adult, but is committed to stete custody, that commitment may continue until the age

"{5) If the court has exercisec jurisdiction over a juvenile undsr section
2{a){(1) of this cnapter for an offense that, if committed my an aduli,
would be a violation o aﬁt@mpt&ﬁ viﬁl& isﬁ uF saction 72, 83, 84 ,u, g,
B9, 91, 11ua(2), 166a, 514, 317, 5 20d, 520g, 5 5380 or
531 of the Michigan pesnal cods, THU.72, TL0.83, 750,84,
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750.86,  750.88, 7s50.89, 780 .9?, 750.110a, 750.18s8a8, 750.316, 750.317
753,559,  750.5200, 75 520 TEO.520d,  78D.b24g, 750.523, a0, bhgm,
750,530, 750.531, or section 7 B?(Z}{m)(l) or 7403(2){(a)(1) of the public

]

nealth code, 1978 PA fS, MOL 333,700 and 333.7403, duil&ﬁlﬁtla may b
continued unger section 180 of this chapter until the juvnelie is 21 years
of age.”

See MCL 712AZa(5).

Beyond the provision apove, this Court slso premised its procedure for the
determinetion of juvsnile up 1o their 19th birthday on criteria which hes Deen
joentifisos ang rescognized through Dr. Steinberg's scentific ressarch as relevant:

“{f&) Burden of Proof; Findings. The court must extenc jurisdiction over the
Juvenile until the age of 21, unless the juvenile proves Dy a preponosrance
of thne svidence that the juvenile nas been rehabilitetec and does not
prasent a seripus risk to public safety. In making the determinestion, the
court must consider the following fectors:

{a) the sxtent and nature of the juvenile's participation in etlucation,
counssling or work programs,

(o} the juvenile's willingness to accept responsibility for prior
hehavior;

(c) the juvenile's behavior in tne current placement;

{¢) the juvenile's prior record, cheracier, and physical ang mental
maturity;

(g} the juvenila's potential for viclent, as demonstrated oy prior
pehavior;

{(f) the recommendations of the institution, agency, or fscility chargsg
with the juvenile's care regarding the appropriatensss of the juvenils
release or continuing custody; and

{g) any otner information the prosecuting attorngy or the juvenile
supmits,

Llearly this criteria centers on many of the sama characteristics recognized
oy Dr. Keating and Dr. Steinverg. Howsver, it is from the rulss governing Yperiocdgic

review! that this Court's rpeliances on Rehabllitstion oo Da

1 speeificelly ang
mare cleacly in MUR 3.965(C)(2) ("[i]7 tne imstitution, agency, or facility to wnich

the Juvenils was commitiec believes that tne juvanile has oeen renabiliteted . . .
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[ €3]

passing thnet "[flollowing Roper v Simmons, 543 U.5. 551, 125 5. Cu. 1183, 161 L. Loda
1 {2005) in which this Court invalidated the death penalty for all juvenils offencars
under the age of 18, . . J". piller, 132 5. Gt. 2401, Thet fact, clearly represents
an suoption througn "dicta'.

Next, Roper's oegcision to set & categorical age limit to the Cignth
Amencment's pronibition was prasised on the scientific community's prohipltion
against "diagnosing eny patient under 18 as having antisoclal personality disocder, a
disorder also referrsd to as psychopathy or sociopatny, and wnich is characterized by
callousness, cynicism, and contempt for the feelings, rights, and sufferings of
gbrgre® Hoper, 543 U,5. 551, Sou:

TIF trained psychiatrists witn the sdventage of clincial testing and
opservations refrain, despite diagnostic expertise, from assessing any
Juvanile under 10 as naving antisocial personality dlsorder, ws conclude
that States should refrain Tfrom asking Jurors to issus 8 far grester
condemnation -- that a juvenils offencer merits the desth penaluy.”

This basis for drewing « ling at tne ags of 18 is no longer a “good
foungetion’ for the caetegorical rule, as 11 is not pased on an absolute fact, but is
simply a refusal of the psychistric community's to confuse the normal transitory
traits of an underdeveloped Juvenlle ming with a personslity oisorder which simply
share somg of the samg charsctaristics until agulthogd is peschsd.  Undles that
restraint is respected asnd sppreclieted ss a protective truth of doobt, the scientific
community nes determined tne point, where all doubt is gons, where all charactsr
traits arz absent. It is thet point whicn should be the apsolute categorical cutoff.

Un that besis, Mr, Bszzetts posits tnat as as far as orignt-line rules go, Or.
Steanberg's Findings from numsrous sclsntific studlies in nsuorsclience is what 1s most
appropriste ss & basis for a catsgoricel cut-off -~ that is the point et which thers
is an sbsence of the trensient tralts in the adolescant ming:

"Weg have done this with people of different ages, then we can ask is the
affect of belng eround your pesps different, if you are an adolescent then

if you are agn adult. Whet we nave found, as 1 said before, is that when
people ars in the presence of thelr pesrs, up until sbout age 24, or so, ws
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get tnis peer effect where it increases thelr risk-taking end reward
sensitivity, ano we don't see that effect after age 26 whers adults perform
the same way when they are by themselves as when they are in a group”
(See Exhibit A, page 24 line 7 to page 25, lins 15).
For this reason, based on the fact thaet thne transitory charecteristics are

considerso  absent at the age of 24, that basis is far mors absolute tnan the

ectful restraint agsinst making e particular disgnosis because of the commonality

of characteristics., Dr. Steinberg's conclusion above sets out that in the absence of
those treits, asnd thersfore in the absence of potential wmistsken clagnosis, any
. o

Brignt-line Kule shoulu pe set at the ags of 24,

(ii) A Presumptive Rebuttal:

In the alternative, or in conjunotion with any brignt-line rule, Mr. Hezzstts
submits that any ruls setting the age below the sge of 24 should be supject to

rebuttal es was axplained at TU4h J. Crim. L. & Criminoclogy, 667 in the srticls:

"2, Permissive and rebuttable for Defencents Up to Age Twenty-Five

S5tiil, like candle Tlickers that outlast g olrthday olow, youthfulness does
not always disappsar when an offender wrns sightesn, Youthful ocefendants
up to the age of twenty-Tive shoulo tnerefors nave tne opportunity to sask
mitigation. Defendants ocould argus  that  thelr youthfuloess  sxcludes
soclety's narsnest penaltiss es cruel and unjust. Tney would have to
ragasonacly show -~ Llike the younger defendents protected by Roper, Grahao
ang Miller - that they (1) lacked maturity and had an underdevelopsu wonee
of responsibility, (2) were wvulneraple to negative influsnces ang nad
limited comtrol over their enviromment, and (3) lacked charactars that
could be rehabilitated. This showlng  would unreavel the  irrsvocabls
punisnmants ' penologicel goaels and preclude courts from imposing then uncer
tha cightn Amendment. Unliks, sitigetion for younger cefendants, howsver,
the burden woula then shift to the prosscution, whicn coulo show by &
prepondarance af the esvidence that the defendents were suffliciesntly maturs
to be punished scoording to tne legislative design. The prosscution could
undarming the defendants' evidence or introduces new evidence showcasing the
offenders culpavbility, not the crimes grievousness.” (Exhibit D)

tnile the author, Kelsey B. Shust, suggests the age of 25 as the cstegorical
cut off, Mp. Bszzetis points out that suggestion of 25 years old gredstes Do,

s testimony ss to the sclentific siudiss which sets the catsgoricael age st

42
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2, Nonetheless, My, Bazzetts supmits that any rule this Court sats to cetggurical

age, 18, 19, 20, 21, 22, or 23 up to 24, that limitation snould o2 supjsct to

£51
i

rebuttal up to the age of 24, the point at which Dr. Steinberg provides nong of the
transitory characteristics of the adolsscent mind are present any longer.

(iii) Miller Should Be Extended, at the least, up to the age of 18

Based on Michigan's long standing precedsnt that Act 1, §16 of the Michigan
Constitution proviges greatsrs protection then the cighth Amsndment does, tesed on the
compelling reason Mr, Bazzetie provides for doing so, bassd on the obvious physicsl
gaficit in "white nraln matter® wnich makes 1t virtuslly impossibls for a juvenile wo
pvercome the transitory cheracterisiices identified through the studies relien on by
the sclientific community, and based on Mpr. Dazzetta heving those characteristics,
this court should exteno Millepr under Michagen Law to include those soolescenss upto
159 years old:

STHE CUURT: st beseg on somslhing that you sald a moment sgo or At was
imbedded in a very long answer of something you sald s moment ago, 1 want
to nave the record be clesar. ls 1t your opinion to & reasonanle degree of
psychological scisnce certainty ihut the findings which underpirned your
conclusions as to the petitionsrt's in, for example, Graeham, under 18,
aCtually thay war@ T4 but the opinion says undar 18, you nave the same
gpinion as o 18

THE WITHeGb: Yaes. And nag thet besn ths guestion that was asked in Granen,
b owould have sald the same things. I would have chenged the esgs in the
briaf,

THE COURT: Tne number would have changsd?

THE WITNESD: Exactly.

THE CulrT: If someone saic could you change it to 21, would you have been
able to do that bassd upon your expertise as a Qﬁyﬂﬂﬁldglaﬁ?

THE WITRESS: I don't thiok I wwold be confident encugn. 1 think 1 woulo os
confldant enougn about 20, but not 21, but we're really, you Know, in terms
of reassonable sclentific certainty, 1 am more certaein about 20 than I am
about 21.

THE CUOURT: As to 187

THe WITNESS: Absolutely certain,

ré. i

g
[



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

THE COURT: ALL right. I don't have if you nhave guestions on that.

MR. KUCH: I nave one follow-up questions. Wnen you said £0, wp to 20 or
through 2U7

THE CuUURT: 1 was asking and if you didn't uncerstand m2, wnen 1 was using
18, 20, 22, I was referring to & person who nominally has that age. In
other woros, but under, but is at the moment a ZU-year-old, i.e. a person
who could be 20 years and a day or Z0 years and 11 manths ana 29 days.

THZ WITNESS: That's now I understood your question.

MR. KUCH: Tnank you, Professor.”

(See Exnibit A, page 70, line 9 to page 71 lina 19).

Clearly, Graham, Roper, and Miller were all restricted by the controversy

pefore the court, which the parties' opriefs were limited to. It was tnat limitation
which restricted Dr. Steinberg's brief and ne limitea his canclusicn to 18 years old.
Howevar, as his testimony maekes clear, if h2 was not under that limitation he would
have felt confident in specifying the age &t under 21 yesars old.

Nonztheless, whether this court relies on the scientific data, or a modified
approach, despite Miller's reliance on "Youth Matters", ratner than on a bright-lins
rule, this court, if it instead chooss a bright-line rule approach, that line should
be extended to not less than up to 19 years old., Such a compromise is still
reconcilable witn the fact that the Scientific data clearly provides that all of the
traits which make an adolescant less culpable, are still present. (See Exhibit A,
page 14 to 22).

In closing Mr. UOazzetta thanks this Court for its consideration of tnis

significantly important issue.

Dated: April 1, 202U

pty/dazzetta
"D.0.C. No. 204987
Kinross Correctional Facility
4535 . Industrial Park Drive
Kincheloe, Michigan 457808

L
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1
1 THE COURT: Good afternoon to you. We're here this
1 UNITED STATES DISTRICT COURT.
2 ft in the matter of Luis Noel C versus the United
2 ) DISTRICT OF CONNECTICUT atternoon in the ruz ver .
5 3| States of America. 11CV787. If I can have appearances
- 4 please.
4 LUIS NOEL CRUZ ) September 13, 2017
s Petitioner 51:25 p.m. 5 MS. COLLINS: Patricia Collins, John Pierpont and
V.
UNITED STATES OF AMERICA }3:11cv787 (JCH) 6 William Nardini for the United States, Your Honor. Also
6 Respondent )
. ) ' 7 present in the courtroom in the first few rows is the White
141 Church Street ) 8 family.
8 New Haven, Connecticut
5 9 THE COURT: Thank you. Good afternoon to all of
10 you.
10 HEARING
1 11 MR. KOCH: Good afternoon, Your Honor. Theodore
R 12 Koch for Mr. Cruz who is to my left.
1 .
BEFORE: 13 THE COURT: Good afte Att Koch and
13 THE HONORABLE JANET C. HALL, U.S.D.J. rnoon to you, orney an
14 good afternoon to you, Mr. Cruz.
14
15 ' 15 . We're here this afternoon for an evidentiary hearing
‘ FOR THE PETITIONER: W. Theodore Koch , ITI 16 | on a 2255 petition filed by Mr. Cruz. My understanding is
16 P.0. Box 222
. Niantic, CT 063537 17 | we're ready to proceed to take the evidence, Attorney Koch.
i 18 MR. KOCH: Yes, Yo H . We' dy.
18 | FOR THE RESPONDENT: Patricia Stolfi Collins ' ur Honor e're reaay
John Trowbridge Pierpont 19 THE COURT: If you would call your first witness.
19 William Nardini
United States Attorney Office 20 MR. KOCH: .
. :  Profe L S b .
20 157 Church Street ! ssor Laurence Steinberg .
”1 New Haven, CT 06510 21 THE COURT: Professor Steinberg, if you would come
. 22 up to the witness stand. And when you arrive, I ask that you
a3 23 remain standing so the clerk may- administer an ocath to you.
24 LAURENCE STEINBERG
24
. 25 Having been called as a witness, was first duly
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sworn and testified on his/her oath as follows:

THE CLERK: State your name for the record and spell
your last name.

THE WITNESS: Laurence Steinberg, Steinberg,
Philadelphia, Pennsylvania.

THE COURT: You may be seated, Professor. Good
afternoon to you and whenever you are ready, Attorney Koch,
you may begin.

MR. KOCH: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. KOCH:

Q. Good afternoon, Professor Steinberg.

A. Good afternoon.

Q. Can you.tell the Court what's your present position?
Aa. I'm a professor of psychology at Temple University

in Philadelphia.

Q. Ccan you describe your educational background
starting with college?

A. Yes, I graduated from Vassar College with a
bachelors degree in psychology in 1974. I received my PhD in
developmental psychology from Cornell in 1977.

Q. What previous professional positions have you held
before being at Temple?

A. I came to Temple in 1988. frior to that, I was on

the faculty of the University of Wisconsin Madison and prior
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to that, I was on faculty of the University of California
Irvine.

Q. Can you summarize your publication credits starting
with the books that you published?

A. I've authored approximately 15 books, edited a
couple of other books. Ivhave published 400 or so research
articles, about 250 of those in peer review journals.

Q. And scholarly articles are based on what research?

Whose research?

A. My research.
Q. Are you on any editorial boards?
A, Yes.

Currently on three editorial boards. One for a
Journal of Psychology and Law, one for a Journal of

Neuroscience and one for a Journal of Psychology and Public

Policy.
THE COURT: Could I interupt you for a moment.
(Discussion Off the Record.)
Q. Professor Steinberyg, what are your professional
memberships?
A.. I'm currently a member of the Association for

Psychological Science, the Society for Research on
Adolescence and the Society for Research on Child
Development.

Q. What major honors have you received?
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A. I have received honors from the American.
Psychological Association for contributions to the discipline
of psychology and are for contributions to public policy. I
have received lifetime achievement awards from the Society of
Research on Adolescence and Societ& for Adolescent Medicine.
I have been elected as a fellow to the Bmerican Academy of

Arts and Science and I was the first recipient of the

research prize given by a very large Swiss foundation several

years ago.

Q. Have you previously testified as an expert?

A. Yes, I have.

Q. Where?

2 T testified in state court in Kentucky, in state
court in Delaware, in federal court in Southern District of
New York, in state court in pennsylvania, and before a Parole
Board in Arkansas.

. 0. Have you ever been involved in the crafting of any
amicus briefs to the United étates Supreme Court?

A. Yes. - In the cases of Roper versus Simmons and
Graham ver;us Florida and Miller versus Alabama, I was the
lead scientist for the American Psychological Association in
drafting the amicus briefs filed with the court.

My responsibility there was to make sure that the
science of adolescent development was accurately represented

in the briefs filed by association.
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6
Q. What would you say is your specific area of
expertise?
A. Adolescence.

MR. KOCH: Your Homor, I ask that the court gualify
Professor Steinberg as an expert of adolescence.

THE COURT: I don't have any question about it. I
don't do that under the rules. I ask you to ask your
questions. If there is an objection to a particular
question, the Government thinks he's not qualified to answer
it, I'm sure that I will heard that objection. ‘Otherwise I'm
assuming it won't be an issue.

Q. Thank you. Just from the start, Professor
Steinberg, can you give us your working definition for our
present purposes of adolescence?

- I think of adolescence as the period spanning ages
10 to up until 21. .

Q. What are some of the hallmark behavioral
characteristics of adolescent as you defined them, as
compared to the adults?

A, Compared to adults, adolescenfs are more impulsive.
They are more prone to engage in risky and reckless behavior.
They are more driven by reward relative to adults and less so
by punishment. They are more oriented toward the present and
less oriented toward the future and they are susceptible to

the influence of other people.
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Q. Does the brain develop during adolescents?

A. Yes, the brain continues to develop during this
period of adolescence.

0. For the purposelof this entire hearing, you're
defining adolescence as age 10 up to and including ége 207

A. Yes.

Q. Is the brain composed of various regions?

A. Yes. The brain is composed of various regions. As

scientists, we would be more likely to describe the‘brain as
composed of various systems because many brain systems
include multiple brain regions.

Q. Are certain regions or systems of the brain,

particularly significant during adolescence?

A. Yes.
Q. Which ones?
A. There's a brain system that we refer to as the

cognitive control system. It is responsible for.
self-regulation as well as advanced thinking abilities. That
includes mainly the prefrontal cortex of the brain and its
connections to other brain areas.

There's a‘second system that's important during
adolescence that's referred to as the limbic system. It is a
deep structure of the brain. It is important in how we
process emotions and process soclal information and

experience reward and punishment.
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0. I apologize if you already did this. Can you just
describe the prefrontal cortex and its function?

A. The prefrontal cortex is the area of the brain
that's ;ocated directly behind the forehead. It's mainly
responsible for advanced thinking abilities like logical
reasoning and planning ahead, but it's also responsible for
what psychologists refer to as self-regulation, the ability
to control our behavior and our thoughts and our emotions.

Q. How did the limbic system and prefrontél_cortex
interact?

A. We might think of the limbic system as kind of the
emotional center of the brain and the prefrontal cortex as
the logical, rational center of the brain. Both systems are
active all the time. They can communicate with each other.
Alfhough they don't communicate as well with each other
during adolescence as they do during adulthood, but in a
situation that one is making a decision and let's say the
situation is an emotional arousing one, the limbic system
will be responsible for the emotional arousal and the
prefrontal cortex will be responsible for the
self~regulation.

One way to think is the limbic system sometime
serves as an accelerator and the prefrontal cortex serves as
the brakes.

Q. How is this interaction between these two systems

3
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1 contrasted with situations whiph are very calm when we're by
1| particularly significant during adolescence? 2| ourselves. When we're not emotionally aroused and we refer
2 A.: Well, at the beginning of adolescence until age 17 3 to that as cold cognition. To give you an example, if
3| or 18 or so, the limbic system becomes increasingly easily 4| somebody in a research study of mine is filling out a
4 aroused. We know that that happens primarily because of the 5 questionnaire, let's say I put that person in a room by

: { £ tal cortex
5| impact of puberty on the brain and the prefron 6 | herself. There's nothing to make her emotionally aroused

{ i iddle and late
6 | develops very gradually over time so during m 7| either positively or negatively and the situation is calm and

; ational imbalance
7| adolescence, you have what we call a maturati 8] neutral, she would be using cold cognition when she

i mb i tem is very easil
8 | between the systems because the limbic syste ¥ ¥ 9 | completed that questionnaire. If I took the same person and

the cognitive control L, ) . ) .
9 aroused, but the prefrontal cortex, e g 10 administered the same questionnaire to her after making her

. ; ; al of the limbic
10 | system is still immature, so very often arous 11| afraid or after making her angry or surrounding her with a

; iti ol system is
11| system can overwhelm what the cognitive contr b 12 1 group of other people who are urging her to do something or

12 } capable of doing. - 13| to not do something, filling out that questionnaire under

: initi ition please?
13 Q. Can you give us a definition of cogni P 14 that circumstance would be considered an example of hot

14 A. Cognition is a word that We use to refer to 15 cognition.

is5 thinking.

16 Q. How is the difference between hot cognition and cold
16 0. Have you heard of the term hot cognition versus cold 17 | cognition salient to adolescence?
17 cognition? 18 a. Cold cognition relies mainly on basic thinking
18 A. Yes, I have. 19 | abilities that are in place and are mature by the time we're
19 Q. Can you describe to us the differences between those

20 16 or so. Hot cognition relies both on those abilities but
20 two please? 21 also on our capacity to regulate and control our emotions.
21 A. When we're making decisions about things, sometimes 22 We have all had the experience of trying to make a
22 we make them under situations that are very arousing, maybe 23 bdecision when we're upset. We know that our
23 | we're angry or we're enthusiastic or we're with other people 24 | decision-making abilities under that circumstance are not as
24 | who arouse our emotions, and we refer to that situation as 25| good as they are when we're making the same decision when

25 the thinking in that situation as hot coghition. That can be
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we're calm, and we know that the capacities necessary for
good decision-making in hot situations or hot cognition are
’

still immature during adolescence and aren't fully mature

until the early or to the midtwenties.

Q. Are there different phases of development within
adolescence?
A. Phe scientists who study adolescence would often

divide the period into three phases: early adolescence, let's
say approximately from 10 to 13, middle adolescence,
approximately 14 to 17, and late adolescence, approximately
18vto 21.

0. Just basically what are the different
characteristics of each of those three phases of development
witﬁin adolescence?

MR. PIERPONT: The Government is not going to
object at this peoint. Can I have a moment with counsel
please?

THE COURT: Sure.

MR. PIERPONT: Thank you, Your Honor.

THE COURT: Do you want the question read?

(Question read by the Court.)

A. Well, there are many differences between the early,
middle and late phases but I assume that you would like me to
connect this to what we were discussing about hot and cold

cognition. During early adolescence both types of thinking
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are still immature. Early adolescence compared to adults are
not as good in cold cognitive abilities and they are not as
good in hot cognitive abilities.

puring middle adolescence, there are very few
differences between adolescence and adults in their cold
cognitive abilities, but they are still immature with respect
to their hot cognitive abilities. That is also true during
late ‘adolescence. They are a little bit better. They still
are not as good as adults are in the area of hot coghition,
but they certainly would be comparable to adults in the area
of cold cognition.

0. Do you have an opinion as to when psychological and.
neurobiological maturity is attained?

A, The answer to that question is complicated because
different parts of the brain mature along different time
tables. And therefore, the psychological abilities that
those parts of the brain govern mature along different time
tables. If what you mean by your question is when is
everything completed in all systems of brain both with
respect to psychological functioning as well as brain
development, I think the concessions would be that this is
not the case until people are maybe 22 or 23 years old.

Q. What's the basis of your opinion?

A. There have been studies, hy own as well phose of

other scientists, that have administered psychological tests
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to people in this age range and have asked at what point do
these abilities that are being measured stop improving.

There are brain studies that use brain imaging to look at

changes in the brain's anatomy and changes in the way the

brain functions that also have been done with people of
different ages and they have also asked at what point do we
no longer see major changes in the anatomy of the brain or in
the way that the brain functions.

Q. I want to turn now to the specific
characteristics of the late adolescence or what you have said
is 18, 19, and 20-year-olds. 18, 19, and 20-year—~olds just

to be clear, do they fall within your definition of

adolescence?
A. Yes.
0. can you just backing up describe the history of

research on‘adolescent brain development specifically as it
relates ultimately to late adolescence?

A. Sure. Until the 1990s, it was assumed that the
brain was fully developed by the time we were 10 or
1i-years-old. That's because the brain reaches its adult
size by that age. So if you measured the volume of the
brain, you wouldn't see big differences after that age in
terms of its growth. It wasn't until the advent of brain
imaging technology like MRI technology that scientists were

able to look inside the living brain. Obviously it was
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possible to do an autopsy, cut open the brain and look at it.
When you do that, you can't see how the brain fun;tions. You
can only look at the anatomy of the brain. It wasn't until
there was FMRI and brain imaging that scientists could look
at the living brain and see what's going on inside when it
was at work. Studies that began to be done during the late
1990s illustrated that the brain was continuing to chanée
during adolescence in ways that weren't visible by looking at
the exterior of the brain. This was not known. And the
first published studies of how the brain was changing during
adolescence didn't really appear until about the year 2000 so
relatively recently in terms of the history of science,
history of the study of development.

During the period, let's say from 2000 into the
middle or latter part of the decade, most of the research on
adolescence brain development focused on people who were 18
and younger. There was to my knowledge virtually no research
that went past that age and that looked at brain development
during late adolescence or young adulthood.

People began to do research on that period of time
toward the end of that decade and as we moved intoc 2010 and
beyond, there began to accumulate some research on
development in the brain beyond age 18, so we didn't know a
great deal about brain development during late adolescence

until much more recently.
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Q. Okay. I would like to show you what I have
previously marked as Petitioner's Exhibit for Identification
One. I have shared this with the Government. May I
approach, Your Honor?

THE COURT: You may.

0. That's an article titled “Young BAdulthood as a
Transitional Legal Category: écience, Social Change and
Justice Policy" by yourself. Just briefly can you tell us
what's the central point of that article?

A. The central point of that article is that recent
discoveries in psychological science and in brain science as
well as changes in society, should ask us to rethink how we
view people in the late adolescence period and even to the
young adult period in terms of their treatment under the law
because a lot of the -~

MR. PIERPONT: Your Honor, the Government is going
to object to the answer at this point. We understand that
Professor Steinberg is here to talk about brain sciences, but
to the extent we start to get to policy and how people should
pe treated under the law, that goes a little further upfield
of what the Government expected testimony to be about here
today.

THE COURT: I will let the answer stand to the point
of the objection. ‘I understand it is summarizing the point

of an article. I think the Government's objection has some
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legs in the sense that he isn't here to tell us about what
the policy of the law should be. He's here to tell us what
might be a basis for law makers or courts to change.

Q. Let me ask you this: Does that article reliably
present the scientific knowledge as regards to late
adolescence as of the present moment?

A. Yes. And that was the part of the article that I
was responsible for writing.

Q. Okay. I would like to offer that as an exhibit at
this time, Your Honor.

MR. PIERPONT: Your Honor, the Government -- I have
spoken to Attorney Koch about this. The Government is not
going to object again to the extent that it is being offered
for the extent of what the current science is. If there was
a jury here, we might have some concerns about the policy
decisions, but with the understanding that the reason and
limited reason it is being offered, the Government does not
have an objection.

THE COURT: Do I fairly understand, Professor, that
if I read this article, I will be informed to the extent thét
you understand it, the extent of scientific knowledge studies
that have been undertaken, et cetera,‘in the area of late
adolescence up to the time the article was written?

THE WITNESS: Yes, Your Honor.

THE COURT: . Then on that basis, I will accept it.
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1 (—7 MR. KOCH: Thank you, Your Honor.
2 © THE COURT: Exhibit 1 is a full exhibit, Diahann.
3 MR. PIERPONT: Thank you.
4 BY MR. KOCH:
5 0. V Now I'm going to show you what's previously been
6 marked for identification as Exhibit 2 which is an article
7 -entitle nWhen does a juvenile become an adult? Implications
8 of law and policy." If I may approach, Your Honor.
9 _ THE COURT: You may.
10 0. Do you recognize that article?
11 A. Yes, I do.
12 Q. T will cut right to the main question. Does that
13 article, like the first one, reliably present the scientific
14 knowledge as to late adolescence as of the present moment?
15 A. Yes, it does.
16 MR. KOCH: "I would offer that, Your Honor, for the
17 same purposes of the previous article.
18 MR. PIERPONT: Again, Your Honor, subject to the same
19 discussion that I had previously with the Court to the éxtent
20 there's scilence in here, there's no objection. The
21 Government does think to»the extent there's policy
22 discussions and things along those lines, it is beyond what
23 we're here to do today.
24 THE COURT: Is your offer -- do you have any
25 objection to how the Government frames their lack of

L
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objection to the purpose of the article?

MR. KOCH: No, Your Honeoxr. That's in accordance

with our agreement.

THE COQURT: For exampl.e, there's a summary at the
beginning of this article, it says at the end in this
article, we summarized recent behavioral‘and neurological
findings on cognitive capaclity in young adults. That's what
you are offering it for as opposed to and highlight several
ways which they bear on legal policies. That's the thrust of
your offer is the second part?

MR. KOCH: Correct.

THE COURT: That's fine then. Exhibit 2 is received
as a full exhibit with that undexstanding.

BY MR. KOCH:
Q. . About those articles, is there any question or

debate in the scientific community about the findings in
these articles?

A. No.

THE COURT: May I inquire as to where they were
published. Before you add to your answer, could you tell me.

One 1is Fordham Law Review.

THE WITNESS: I believe the other is Temple Law

Review.
THE COURT: Thank you.

AL Well, in accord with the back and forth questioning,
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1 Q. Thank you. I want to go down a few characteéristics
1 I will limit my answer to your question with respect to the :
) ) 2 of adolescence and ask you for each one of these whether late
2 scientific findings that are discussed in the article rather
3 adolescence are more similar to younger adolescence or to
3 than the policy implications, but there's broad consensus
4 adults. In terms of risk-taking, when does risk-taking peak
4 among scientists with respect to the scientific information
5 on average?
5 that's contained in each of these articles.
- ’ 6 A. Well, it depends on the specific type of risk-taking
6 Q. Thank you. Are there ways in which the brains and
7 that you are talking about, but in general, people in the
7 behavior of 18 to 20-year-olds are similar to adults?
8 late adolescent years are more likely to take risks than
8 A. Yes.
: : 9 people who are adults and more likely to take risks than
9 Q. Can you describe some of those similarities with
10 young adolescents are to, so if you were to -- if you were to
10 adults?
11 draw a graph showing the prevalence of risk-taking by age, it
11 A. As we were discussing earlier, with respect to
12 would loock like an upside down U. The peak would be
12 behaviors that we might think of as cold cognitive driven so
' 13 somewhere, you know, around 17, 18, 19, approximately that
13 things like logical reasoning or the ability to solve
. 14 age range. That's when most type of risky behavior are at
14 problems under neutral nonarousing situations, people that
) 15 their height.
15 age period perform just. as well as adults do.
16 Q. What about impulsivity?
16 Q. Are there any ways in which the brain's behavior of
. 17 a. Impulsivity is still developing during the late
17 18 to 20-year-olds are more similar to younger adolescence
18 adolescent years. I'm sorry. Correct that. Impulse control
18 than they were to adults?
19 is still developing during the late adolescent years, so if
19 A. There is still immaturity in certain brain systems
20 you were to draw a graph of that, you would see a straight
20 in the behaviors that those brain systems govern, so during
: 21 upward trending line that goes from age 10 to age 25 or so.
21 this age period, late adolescence relative to adults, still
22 0. How about susceptibility to the influence of one's
22 show problems with impulse control and self-regulation and
23 peers?
23 heightened sensation seeking which would make them in those
24 A. Susceptibility to peers is higher during late
24 respects more similar to somewhat younger people than to
' 25 adolescence than it is in adulthood. It is slightly lower
25 older people.
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‘than it is during middle adolescence, but it is -- but the

ability to resist peer pressure is developing during the late
adolescent years.

Q. What about the capacity for change?

A. We think that people are more amenable to change
when they're younger than when they're older. We think that
people are still capable of -change —- are more capable of
change when they're in theilr late adolescent years than when

they're adults. That would be supported by personality

" research that shows that more changes are taking place during

that time than if you were looking at people who were in
their late 20s, 30s or 40s.

Q. With regards to reward-seeking behavior, is the
prefrontal cortex everything in terms of regulating that when
it comes to rewards?

A. No. Because reward-seeking iska combination of an
urge to go after a reward and the ability to put the reins on
that urge. So in order to understand reward-seeking at a
given age, you have to ask both about how the prefrontal
cortex. 1s functioning, but also about the arcusal of the
limbic system that might lead to reward-seeking.

I think I said before, but it is worth repeating,
that the metaphor that I and other scientists use to describe
this is having the accelerator pressed down without a good

braking system in place. That would be true of mid
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adolesceﬁce as well as late adolescence.
Q. In 2003,‘you co-wrote an article-called "Less Gullty
By Reason of Adolescence, correct?
A. Correct.
Q. Just tell us in terms of the psychology and not in

terms of the policy, what was the central point df that
article?

A. The centrél point of the article that adolescents
compared to adults are more impetuous. They are more
susceptible to peer pressure and their personalities are less

fully formed.

Q. How has the research changed since you wrote that
article?
A. I think that the conclusions are still the same

today as they were then.

0. If you were writing that article today, what age
range would you apply it to?

A. I think I would apply it to the whole adolescent
period. At that time, we wrote that article because of
interest and debate at that point about the juvenile death
penalty. The focus of the article was about people younger
than 18. If we were writing it today, I think we would say
that the same things are true about people who are younger
than 21.

0. Is there any question today among the scientific
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community that late adolescence as a group possessed the same

hallmarks traits of youth that you ascribed to middle

-adolescence in 20037

A. They possess many of the saﬁe traits.

0. I want to turn now. This would be the last section.
A few quéstions about the various features of 18 to
ZO—year—olds.

Are there specific characteristics of this group
that emerge when they are in unsupervised groups of their
peers? »

MR, PIERPONT: A little bit of feedback. I missed
the middle part of that question.

A. Your Honor, I'm wearing hearing aids. I wonder if
fhe'microphones in those hearing aids are giving some
feedback.

. THE COURT: It is not you. You are fine. It is
Attorney Koch keeps getting a buzz.

MR. KOCH: I have been hearing that the whole time.

I could turn microphone off and yell.

THE COURT: No, you will hear it and I will hear it.
He might hear it. Nobody behind you would hear it. That's’
not a good outcome.

MR. KOCH: This sounds better to me.

THE COURT; I think that's fine. You better put the

question again.
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BY MR. KOCHE

0. Are there specific characteristics of 18 to
20~year—olds that emerge when they were in unsupervised
groups of their peers?

A. Yes.

Q. What are they?

A. in qenerél, when people that age are with their
peers and where there are no adults present, it makes them
even more inclined to take risks, and it makes them even more
reward~seeking than when they are by themselves. This
actually is one of the main focuses of the research that my
team at Temple University has been doing for the last 15
years.

Q. Tell me aboqt what kind of studies have you been
doing on that?

A, Well, in a series of studies, we invite research
participants to come to our lab. We invite them to come witﬁ
one or two friends, then we randomly assign the people in the
study to take a test battery either by themselves or with
their friends watching them. In some of the experiments, the
friends are in the room with them. In some of the
experiments, the friends are in an adjacent room; but they
can watch the subject's performance on a monitor.

In scme of the studies, the person we're testing is

inside a brain imaging machine. The friends would be also in
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monitor. And we administer a series of different kinds of
tests, some risk-taking tests, some reward-sensitivity tests,
some cognitive—control tests, then we compare how people
respond when they're alone versus how they respond when
they're in the presence of their peers.

We have done this with people of different ages,
then we can ask is the effect of being around your peers
Vdifferent, if you are an adolescent than if you are gn adult.
What we have found, as I said before, is that when pecple are
in the presence of their peers, up until about age 24 Or s0O,
we get this peer effect where it increases their risk—taking
and reward-sensitivity, and we don't see that effect after
age 24 where adults perform the same way when they are by

themselves as when they are in a group.

Q Have you ever used the term "the social brain"?
A. I have.
Q. What does that mean?

MR. PIERPONT: Your Honor, may I have one more
moment with Attorney Koch?
Thank you, Your Honor.
Q. What does the social brain mean?
A, The social brain is a term that is used to refer to

a brain system that is important for how we perceive other

people and how we judge their opinions of us as well as
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their -- as well as their emotions and their facial
expressions and so on.

Q. Are adolescents particularly -- are late adolescents

particularly concerned with their social status?

A, Yes.
Q. How so?
A, Well, the social brain becomes more active during

adolescence, then it becomes less active as we mature into
adulthood. What that does is it makes adolescents, including
late adolescents more sensitive to their standing in a social
group, more sensitive to the impressions that they make on
other people, more sensitive to the opinions that other
people have of them, and therefore, we think that explains
why compared to adults, adolescents are more likely to change
their beha&ior when they are with other -- when they are with
their peers. Whereas adults are more consistent when they
are alone and when they are with their peers.

Q. Is an immature, late adolescent different from an
immature adult? '

A. Maybe in the following way. As I said before, we
think that the brain has matured by the time people are 22 or
23-years-old. What that means is that somebody who is
younger fhan that who is immature still might become more
mature over time. Whereas somebody who is immature who is 30

let's say is probably never going to be very mature because
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the parts of the brain that are still -~ that regulate these
kinds of behaviors are done. They are done developing. So
of course, with somebody who is younger, you don't know what
the future is going to hold. We do believe that the wvast
majorify of people that show immaturity during adolescence
grow up to be mature adults, but we know that there are some

immature adults so obviously not all of them do.

Q. Do late adolescents know right from wrong?
A. Sure.
Q. So how is it consistent to know right from wrong yet

be less responsible by reason of adolescence?

A. Well, by asking about being less responsible, I want
to restrict my answer to less responsible psychologically and
make sure I'm not talking about less responsible legally so
we don't get into areas that are beyond my expertise. By
less responsible, T mean less abie to control their own
behavior.

Q. Is it possible,.using the MRI studies that you
mentioned earlier, to conclude that any given adolescent has
attained psychological and neurobiclogical maturity?

A, No.

Q. Why not?

A, We don't have the precision that‘would be necessary
to do that and we don't -- I'm not even sure we would kpow

exactly what to look for.
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Most of the MRI studies that are done talk about
averages.of people of different ages. It is not yet -- we
can do a brain scan of somebody and we can say whether he has
a tumor or whether he has a lesion in hié brain, but we can't
look at an indi&idual brain and say is this more like an
adolescent brain or more like an adult brain. We're just not
there yet.

a. I think you mentioned earlier that adolescents are
more sensitive to rewards and less sentence to penalties,

correct?

A, Correct.
Q. Is the harshness of a penalty likely to impact on

the decision-making of a late adolescent who is making
decisions in the decision-making of hot cognition?

MR, PIERPONT: The Government objects. We're talking
about the harshness of penalties. We seem to be getting
astray of the scientific underpinnings that Dr. Steinberg is
to testify about today.

THE COURT: If he can't answer it, he can tell me
that. If heican, I think it is not impermissible in the
context of his prior testimony because he talked about hot
cognition, making decisions, being more reward focused than
risk focused and pénalty to me is a risk, so if you can
answer the question in that context and just in ﬁhe sense of

greater risk meaning greater penalty without a particular
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penalty.

If you want to put a further guestion as to a
particular penalty, you can do that later. If you can get me
this far with that answer, sir. If you can't answer it, then
maybe the objectioﬁ is well taken, but T will let you énswer.

A. I can answer and I understand the distinction that
you are drawing. I think that whenever we're making a
decision that has some risk involved, we're always weighing
the cost and benefits of different courses of action. To the
extent that a potential penalty orla punishment for doing
something is salient, we're less likely to take the risk
because we get worried that we're going to be punished.

But under conditions of emotional arousal when .hot
cognition is operating, adolescents are less likely to pay
attention to the downside of a risky decision, and they're
more focused on the rewards of it, so it means that the
prospect of being punished for something and I mean
punishment not in a legal sense, like getting a shock in a
psychological experiment, the prospect of being punished for
somefhing is less salient to an adolescent than it is. to an
adult.

In psychological reseérch on deterrence, that
evidence has been used to argue that this is why kids are
less likely to 5@ deterred by the kpowledge that something

bad can happen to them because they are not paying attention
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to it the way they would pay attention to it under the
condition of cold cognition.

Q. You mentioned that the research on this really got
going in the nineties. Is there anything indicating that
adolescent brains in the 90s or 80s would be any different
than adolescent brains today?

A. No.

Q. Has your research been replicated in other parts of
the world?

A. Yes.

Q. Let me ask more specifically. Are adolescents in

other countries and cultures falling into these same research
findings that you have had?

A, Well, we recently completed a study of 5,000 people
mail in 11 countries, countries that were very different from
each other. Some in Europe, some in Africa, some in Asia,
some in the Middle East and some in North and South
America.

We looked at the two age patterns that I talked
about before, this upside down U for reward-seeking,
sensation-seeking and we found the same upside down U in
other parts of the world as we have found in American
samples.

‘We also looked at this gradual increase in

self~control that I described before, and we also found that
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in other parts of the world as we have in American samples
with the improvements in self-control going on until people
were in their midéwenties.

Q. That upside down U, I believe you had mentioned that
in the risk-taking context?

A. Yes.

Q. Age 17 to 1972

A. Yes.

MR. KOCH: I have nothing further, Your Honor.

THE COURT: Thank you. For the Government please on
cross—examinagiﬁn.

MR. PIERPONT: Your Honor, it is my intention to go
through at least one of the exhibits that Attorney Koch
introduced so I brought thi; laptop. I will also point out I
have a couple other documents from which I plan to read. I
don't intend to introduce them as exhibits. To the extent it
would be helpful to the Court to take a look and Attorney
Koch to take a look, maybe we can use the Sanction system and
publish them on the screen for the Court and Attorney Koch.

THE COURT: That's fine.

CROSS-EXAMINATION
BY MR. PIERPONT:
Q. Professor Steinberg, good afternoon.
A. Good afternoon.

Q. I would like to talk a little bit maybe just to
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clarify about the breakdown of age definitions between
adolescents and young adults, just to make sure we‘fe on the
same page.

To be clear, I know there's been a little bit: of
question about this, when you say adolescence here today, you
are defining it as the age from 10 to 20. That's inclusive
all the way up to somebody who 1s about tb turn 21. Is that
fair so say?

A. Yes.

Q. BAs you testified previously, it could be further
subdivided young adolescence or early adolescence is 10 to
14, is that right?

A. I said 10 to 13.

Q. 10 to 13 Middle adolescence maybe 13 to 17 area, is
that fair to say? .

A, 14 to 17.

Q. Late adolescence being this 18 to 20 range that
we're talking about today?

A. Right.

Q. - These boundaries have been fairly consistent for the
last fi&e years, 1s that fair to say?

A. Yes, with the caveat that they are just labels and
just as, you know, here, you might say 10 to 14 and I might
say 10 to 13. There‘s nothing -- these are labels that

scientists use, but if I was speaking to other people who
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study adolescent development, I think they would use similar
labels and similar cut points.

Q. Put differently, five‘years ago people weren't
saying middle adolescence was a 13-year-old or 12-year-old?

A. Not as far as I know. .

Q. Those categories generally have been consistent for
the last five years?

A. Yeah.

Q. There's some overlap between what's referred to in
the literature as late adolescence and young adult as‘well,
is that fair to say?

A. It's a term of logical overlap. Some people might
use young adult to refer to people who are, you know, 18 to
.24 or something like that. Other people might use it only to
refer to people who are 21 to 24.

0. And in some of your own work, you have looked at
young adulthood and even talked about it in the context of 18
to 21 that being the category. Is that fair to say?

A, I'm not sure. I have a textbook on adolescence and
I use the age ranges that I spoke about eaflier in that. I
am not sure what you are referring to.

Q. Let me bring up Defendant's Exhibit 1 then and this
is a full exhibit that was just introduced. .This 1s the
"Young Adulthood as a Transitional Legal Category: Science,

Social Change and Justice Policy article.
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THE COURT: That's Petitioner's 2.
MR. PIERPONT: I'm sorry. That's right.

Q. Doctor, you should be able to see it on the screen
in front of you as well.

THE COURT: You have to enlarge that.

‘A, I have a copy of that in front of me.

THE COURT: I do, too, but he's going to direct you
to particular pages, Professor. He's at 645.

A. When you enlarge it, I can read it fine.

. Q. I will take you to page 645, as the Court said. Do
you prefer Professor or Doctor?

A, Either.

Q. If you go to page 645, there's some discussion in
this article. This is an article that you co-authored, is
that right?

A. Yes.

Q. T will direct you to one sentence there that's
highlighted. It says'"Although 18 to 2l-year—olds are in
some ways similar to individuals in their midtwenties, in
other ways, young adults are more like adolescents in their
behavior."

Fair to say that that sort of suggests that by young
adults, at least in this article, you are talking about 18 to
21-year-olds?

A. Yes. And that's because the two other authors of
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this article are law professors énd this article stemmed from
guestioning the boundary that the law draws and the law draws
the boundary at 18 and so in legal parlance, it would be
appropriate to refer to those people as young adults.

Q: I don't wan£ to go too far down there, but for the
purposes of this article, when you are saying young adults,
you mean young adults from the ages of 18 to 21 as opposed to
something earlier than that or something ldater than that age
range?

A. I believe so, yes.

Q. I woﬁld like to talk a little about this idea of
late maturation in the brain in areas affecting judgment and
decision-making. You testified about that on direct not that
long ago. Do you remember that?

A. Yes, I do.

Q. And we heard you tesﬁify that part ofvthe brain such
as the prefrontal cortex, that's sort of responsible for some
of the controlling of the impulses and sort of the CEO, the

decision-maker of the brain. You testified along those

lines?
A, Yes.
Q. And that the limbic system is the emotional reaction

part of the brain that the cortex helps control and rein in.
Is that fair to say?

A. Roughly.
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Q. You were, as you testified, the lead scientific
consultant for the American Psychological Association amicus
brief in Miller, right?

A. Yes.

Q. As you I think testified on direct, you consulted on
the science that was presented to the Supreme Court in that
brief. TIs that fair to say?

A. Yes.

Q. It was your job to make sure the science was
accurate, is that right?

A. . Yes.,

Q. Were you familiar as well with other scientific

briefs submitted to the court in that context?

A. In Miller? I don't recall. It was sometime ago.
Q. How about a brief by J. Lawrence Aber?
A. Aber, yes. I don't remember the contents of it, but

I know that he was a co-author of another brief.

MR. PIERPONT: Your Honor, I'm going to pull up that

brief. That's for the convenience of Attorney Koch and the

Court. I don't plan on introducing it as an exhibit.

THE COURT: What will it be marked for I.D.?

MR. PIERPONT: Government's 1 for identification
purposes. I don't know, Your Honor, if you want to take it
down from the screen up there or.

THE COURT: I'm sorry.
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MR. PIERPONT: I don't know if you would like to‘take
it down from the screen up there.

THE COURT: Why?

MR. PIERPONT? As it stands right now, if I were to
pull it out, it would be going to the entire courtroom and
the witness.

THE COURT: It is a public document unless you don't
want me to look at it.

MR. PIERPONT: No, Your Honof. I'm just pointing it
out to you.

THE COURT: Yup, go ahead.

Q. So in the APA brief on which you were the lead
scientific consultant, the brief stated, it is now and I'ﬁ
quoting. "It is now well established that the brain
continues to develop throughout adolescence and young
adulthood in precisely the areas and systems that are

regarded as most involved in impulse control, planning and

self-regulation." You see where it says that, right?
A. I Ho.
Q. That is similar to the testimony that you have given

here today?

A. Yes, it is.

Q. As the lead scientific consultant, you believed it
was accurate at the time that it was in this brief as well,

right?
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A. Yes.

Q. Excuse me for one moment. I'ﬁ going to go to the
thirteenth page of Government's Exhibit 1. I'm going to
direct you to the bottom of the thirteenth page of
Government's Exhibit 1 for identification purposes.

It reads, "Well into late adolescence, there's an
increase in connections not only among cortical areas, but
between cortical and subcortical regions that are especially
important for emotion regulation.” Are we talking there
about in part the prefrontal cortex and the limbic system
that you had spoken about previously? .

A, Precisely. v

Q. It confinues to read "As the brain matures, that
self-regulation is facilitatea by the increase connectivity
between regions important in the process of emotional and
social information and reducing important in cognitive
control processes." Do you see that?

A. Yes, I do.

Q. That's expanding further upon the idea that as the
interconnectivity between the frontal cortex and the limbic
system as that develops, an individual gains greater control
in order to check their emotional reactions; is that right?

A. Yes.

Q. ‘It continues to say, "This developmental pattern is

consistent with adults’ superior ability to make mature
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judgments about risk and reward and to exercise cognitive
control over their emotional impulses especially in
circumstances that adolescents would react to as socially
charged."

So there we're talking a little bit about

adolescence maybe in the hot cognitive state and the contrast

between somebody who is in their late adolescence as opposed
to an adult, right?

A. I believe so. I don't know the exact‘context of
this, but that's how I read it.

0. Let me go back one page and just bring you to the
~-give you the context to bring you to the beginning of the
particular paragraph. It says well into late adolescence
there, right?

A. Yes. But I don't know. This is not a paper that I
wrote. I don't know what these authors are using as their
definition of well into late adoléscence.

0. You were the scientific consultant on this brief,

though, right?

a. Is this our paper or is this the Aber paper?

0. I'm sorry. This is the American Psychological
Association.

A. Yes.

Q. Late adolescence there you understand that to be

talking about the context of 18 and older. Is that fair to
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say?

A. Yes. I believe so. We're talking about a brief
that was written -- which briéf is this, by the way?

Q. This is the American Psychological Association.

A. For which case?

Q. For Miller.

A. So this is a brief that is now seven years old.

Q. Maybe five years old.

A. Five years old. Miller was decided in 2012 but
yup.

Q. So somewhere between five and seven years old this
brief was?

A. Right.

Q. To be clear maybe we'll go to the fourteenth page of

what's been previously marked as Government's Exhibit 1 and

in this brief, middle adolescence is defined as roughly 14 to

17, right?
A. Yes.
Q. Elsewhere where it talks about late adoiescence,

fair to concluded that we're talking about people who are
older than i7. Is that fair?

A. ‘ Correct.

Q. Going back to the fourteenth page of what's been
previously marked Government's Exhibit 1, there's a sentence

that reads "Studies have shown that the prefrontal cortex is
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1 mature. In fact, the prefrontal cortex is not fully mature
1 among the last areas in the brain to mature fully." Do you
) 2 until an individual reaches his or her 20s." Do you see that
2 see that, right?
3 language there?
3 A. I do.
' . 4 a. I do.
4 Q. That's consistent with your testimony here today
: 5 Q. And that was consistent with your testimony here
5 about the prefrontal cortex developing much later -- )
6 earlier today with the caveat that we're talking about
6 withdrawn. Let me make sure I get it right.
' : 7 interconnectivity between the limbic system and the
71 That's consistent with your testimony earlier today

) 8 prefrontal cortex, right?
8 that prefrontal cortex development continues into an
9 A. Yes.
9 individual's 20s. Is that fair to say? '
. ’ 10 Q. That's consistent with what was in your brief that
10 A. Yes. Yes, 1f you include the connections between
) 11 was presented to Miller as well, right?
11 the prefrontal cortex and other brain regions. :

12 A. Yes.
12 0. For instance, including the limbic system, right?

13 Q. We focused a little bit on the limbic system. I
13 A. Yes.

14 think I've mentioned it in passing a couple of times, but I
14 Q. So I'm going to also bring up -- Your Honor,

15 want to hone on it a little bit more here. You testified
15 let's =~ I'm going to bring up another exhibit that we can

16 that the limbic system is the emotionally charged part of the
16 call Government Exhibit 2 for identification purposes. This

17 brain, that the prefrontal cortex doesn't gain more control
17 is the Aber brief. I will take you to two things there.

18 over until an individual is in ﬁheir 20s, right?

18 THE COURT: Aber?

19 A. Yes.
19 . MR. PIERPONT: Aber, A-b-e-r.

20 c. Do you recall writing in 2008, a paper called A
20 Q. This was a brief submitted to Miller, right?

21 Social Neurosclence Perspective on Adolescent Risk-taking in
21 Submitted in Miller.

22 Developmental Review?
22 A. That's what it says here.
23 A. I do.
23 Q. So let's take a look at the eleventh page. And here

24 MR. PIERPONT: Your Honor, I have that. I would
24 it reads "Since Graham, studies continue to confirm that the

25 like to, for identification purposes, call that Government's
25 prefrontal cortex is among the last regions of the brain to




Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

Exhibit 3. And Your Honor, I have paper copies if you prefer
if it would be easier for the court to have.
. THE COURT: I can't read it on the screen. Attorney

Koch, would you prefer that I have a paper copy?

MR. KOCH: I have no preference.

THE COURT: Somehow the clerk has to end up with a
copy.

MR. PIERPONT: Why don't I bring up a couple paper
copies for the Court at this point.
BY MR. PIERPONT:

0. I would‘direct you, Professor, to the fourteenth
page of what's been previously marked Government's Exhibit 3.
I'm going to read what it says here. There's a discussion
about the decline in risky activity after adolescence and
after going through a little bit before, you write, "A more

likely, although not mutually exclusive, cause of the decline

‘of risky activity after adolescence concerns the development

of self-regulatory capacities that occur over the course of

adolescence and during the 20's." Do you see that?
A, I do.
Q. This is consistent with your testimony here earlier

today that we have been talking about with the prefrontal
cortex exerting control over the limbic system?
A. I believe so.

0. In fact, if you continue to read later in that
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paragraph, you write "The maturation of this cognitive
control system during adolescence is likel? a primary
contributor to the decline in risk-taking seen between
adoléscence and adﬁlthood. This account is consistent with
the growing body of work on structural and functional changes
in the prefrontal cortex which plays a substantial role in
self-regulation and in the maturation of neural connections
between the prefrontal cortex and the limbic system which
permits the bettef coordination of emotion and cognition.
These changes permit the individual to put the brakes on
impulse sensation-seeking behavior and to resist the
influence of peers; which, together, should diminish
risk~taking. Do you see that there?

A. I do.

Q. Wé see a little bit of your analogy there as well in

some way where you write about putting the brakes on what

‘would otherwise be an impulsive reaction, right?

A. Yes.

Q. . That's what you're writing back in 2008 in this
paper?

A. Yes.

Q. You had testified a little bit about the
consequences of this as well, right, this idea that the lack
of impulse control due to the development of the limbic

system but underdevelopment of the prefrontal cortex leads
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young adults or 18 to 20-year-olds to act like fuveniles in
stressful situations. Do you remember giving testimony along
those lines?

A. Yes.

Q. I would like to go back to the APA brief on which
vou consulted and check that testimony against what i1s in the

brief, so I will bring up what's been previously marked as

“Government's Exhibit 1 for identification and I will take us

to the seventh page.
And the brief says there "During puberty, juveniles
evince a rapid increase in reward and sensation-seeking

behavior that declines progressively throughout late

adolescence and young adulthood." You see that, right?
A. I do.
Q. That's consistent with what you presented to the

Court here today in terms of into young adulthood that -
sensation-seeking behavior declines progressively into and
including that young édulthood period, right?

A. Unm-hum.

Q. To be -- not to put too fine of a point on it, but
through late adolescence and young adulthood, that's clearly
taking us through the 18 to maybe 21, 22, 23~year-old time
period. Is that fair to say?

A. Yes, I believe I said before that the peak in this

is around 17, 18, 19 or so, so after that it starts to
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decline.

THE COURT: What's the "it" in that answer?

THE WITNESS: The sensation—seeking and
reward-seeking.
BY MR. PIERPONT:

Q. I'm going to take us to the eighth page of_this

Government's Exhibit 1 and again consistent with the brief
says "More recent studies confirm" -- well, let's start with

"In one example, researchers examined differences in
impulsivity between ages 10 and 30 usingvboth self-report
performance measures and concluded that impulsivity declined
through the relevant period with gains in impulse control
occurring throughout adolescence and into young adulthood."

And again consistent with your testimony on direct
about this idea that you are not as impulsive as your
prefrontal cortex begins to gain control over the limbic
system, right?

A. Correct.

Q. In fact, that brief also éontains the following
language which says "Thus expecting the experience-based
ability to resist‘impuises to be fully formed prior to age 18
or 19 would seem on present evidence to be wishful thinking."”
Do you see that language there?

A. I do.

Q. So in the brief there, you were saying impulse
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control. It would be wishful thinking to thihk that your
impulse control would be fully developed by the time that you
are 18 or 19; is that right?

A. Yes.

Q. A little bit more about the impact of peers and
environmental pressures. The APA brief contains the
following language. Page 10 of what's been marked
Government's Exhibit 1.

"The ability to resist and control emotional
impulses to gauge risks and benefits in an adult matter and
to envision the future consequences of one's actions, even in
the face of environmental or peer pressures, are critical
comp&nents of social and emotional maturity necessary in
order to make mature, fully considered decisions.

Empirical research confirms that even older
adolescents have not fully developed these abilities and
hence, lack an adult's capacity for mature judgment. It is
clear that important progress in the development of’social
and emotional maturity occurs sometime during late
adolescence and these changes have a profound effect on the
ability to make consistently matﬁre decisions."

Do you see that language?

A, I do.

Q. We're focusing on the time period of late

adolescence which would put us 18, 19, 20 in fhat area,
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right?
A. Yes.
Q. So I would like to turn now to what's been

previously marked as Defendaﬁt's Exhibit 2 which I have on
the screen~here and I would like to jump into it and read a
little bit about the sciencé that's contained in here. Now
to be clear --

THE COURT: Is it Government's Exhibit 2?

MR. PIERPONT: This is Defendant's Exhibit 2.

THE COURT: The defendant is the Government in this

case,
MR. PIERPONT: I mean Petitioner's Exhibit 2. I
apologize.
THE COURT: Go ahead.
Q. To be clear, you testified on direct examination

that this is the present state of knowledge regarding
adolescence or so the best statement of knowledge ——
withdrawn.

Let me ask you to characterize 1t one more time
similar to as you did on direct. When you were talking about
the science contained in this article, how did you describe
it in sum aﬁd substance?

A. As the present state of our knowledge at the time
the article was written.

Q. You had testified as well that at least in terms of
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the science contained in here, there's broad consensus about

the science that's in this article, right?

A, Yes.

Q. Now you are a listed author on this paper, right?
A. Yes.

Q. As a listed author you read this paper, right?

A. Yes.

Q. You agreed what was in it largely?

A. Yes.

THE COURT: I'm a little confused. I'm looking at
what I wrote was Petitioner's Exhibit 2. Maybe that's my
mistake. It is an article that's written by a professor I
know from NYU, Taylor-Thompson.

A. I believe that he's speaking about Petitioner's
Exhibit 1.

THE COURT: You are not an author on 2, right?

MR. PIERPOﬁT: Let me double check.

THE WITNESS: Mine is marked 1.

THE COURT: You were answering as to i?

THE WITNESS: Yes.

THE COURT: Thank you.

MR. PIERPONT: That's right. I apologize this is
Petitioner's Exhibit 1, not Petitioner's Exhibit 2 that we're
speaking about.

THE COURT: His answer I guess was that it is a

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

present statement of thé knowledge in this area.
A. At the time the article was written, yes.
THE COURT: Which is 2016.
BY MR. PIERPONT:

Q. Was this published in 2016 or 20177 Do you know,
Professor?

A. I believe 2016, but I'm not absolutely certain.

Q. So I would like to take you then to the seventh page
of this exhibit and it reads, “Research on developmental
differences between adolescents and adults often has not
drawn age distinctions among individuals older than 18 and
therefore is of limited value in understanding risk-taking
among young adults." Do you see that language?

A, Yes.

Q. To be clear, young adults as we talked about in this
article refers to people from the ages of 18 to 21, right?

A. Yes.

Q. This was published in 2016 you said, right?

A. Yes.

0. Do you agree with this statement there's only
limited value in understanding risk-taking among young adults
or that is individuals from the ages of 18 to 212

A. What we meant by this sentence>is that -- is that
there has not been a lot of research that has specifically

looked at people who are older than 18 and divided them up




Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

51

into different age groups for purposes of comparison.

Q. To be clear, the conclusion that you draw from that
is that research on developmental differences is, therefore,
of limited value in understanding risk-taking amongst young
adults, right?

A. Yes, but the next word is "nevertheless."

THE COURT: Could I ask you to give mé the page of
the article, not the seventh page because I went to the
seventh piece of paper and I can't find the language.

MR. PIERPONT: I understand. Page 646, Your Honor.

THE COURT: Thank you. Okay. I got it.

BY MR. PIERPONT:

Q. You continue "Nevertheless, theoretical models can
inform our discussion of risk-taking in young adulthood,’
right?

A. Yes. I do think it is fair to look at both of those
sentences together.

Q. So later on page 647 and going into 648, you write,
as one of the three authors, "The age patterns in risk-taking
would seem to offer support for the conclusion that young
adults are also affected By the developmentai influence
that" -- hang on one second. I will withdraw that.

Let's start right here at the beginning of 648. You
write, "The study of psychological development in young

adulthood is less advanced and the findings of this research
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are less consistent than the findings of research on
adolescents. Do you see that language there?

A. I do.

Q. Do you agree with that statement?

A. Yes.

Q. And you go on to give a couple of limitati§ns and I

will focus on two of them now today discussing some of the
shortcomings with the resegrch on young adults in this paper
here.

The fifst one reads "One limitation” and I will zoom
in so everyoné can read. ’

"One limitation is that stﬁdies rarely survey a
sample that includes adolescents, young adults and
individuals in their late 20s using the same measure for all
three groups." Do you see that language there?

A. I do.

Q. You agree that's a shortcoming with the research
amongst 18 or 2l-years-old?

A. Yes.

Q. You continue to write or you and two other authors
continue to write, "A second limitation is that studies that
span the necessary age range frequently lack the statistical
power to compare narrowly defined age groups."™ Do see that
language as well?

A. Yes.
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1 impact peer pressure has on young adults?
ith that statement as well?
1 Q.  You would agree wit 2 A. - That's right.
2 A.  Yes, I do. 3 Q. You continue to write there "Studies of resistance
i 21-year—-olds don't always have the )
3 Q. Studies of 18 to ¥ Y 4 to peer influence using self-reports do not find age
isti ! d to maybe pass muster at least )
4| statistical oomph that's neede yoe b 5| differences after 18." Do you see that language there?
5 in the same way as first studies amongst adolescents. Is that ¢ a I do
6 fair to say? 7 Q. "But experimental studies comparing individuals'
i ; there was that studies that
7 A. I think what we meant 8 | performance on decision-making tasks, when they are alone
11 the way up to further into
8 | have adults or people from 18, a y up 9 | versus when they are with their peers find peer effects on
9 the 20s, don't necessarily divide them up into age groups 10 fask" -
Lstical wer to compare them. It
10 | where there's enough statistical po 12 11 THE COURT: Could I just ask you to slow down. My

. s 3 s you phrased your

11 is not w1Eh1n the 18 to 21 group as y P ¥ 12 brain can't compute what you are saying so I have no idea how

. it i i that. . ; : .

12 | question, but it is wider than tha 13 she can take it down. My brain can't listen at the speed.
. 's take a look then at page 649

13 Q. I understand. So let's P 14 MR. PIERPONT: Happy to slow down.

_ : F1yd { " lusions about whether )
14 of this exhibit. You write "Conclusi 15 THE CQURT: Thank you.

i i beyond age 18 are highly

15 psychological development continues bey a g 16 Y MR. PIERPONT:
¢ i £ example, the gquestion of .

16 | task dependent. Consider, for DLe, El 17 Q. So you continue to write "Studies of resistance to
" in in that context, taking about :

17 whether young adults. Again in ! g 18 | ‘peer influence using self-reports do not find age differences

o e i ?
18 | 18 to 2l-year-olds, right? 19 | after 18, but experimental studies comparing individuals

19 A. Yes. 20 | performance on decision-making tasks when they were alone
wy : i re more susceptible than older

20 0. Like juveniles, are p 21| versus when they are with their peers find peer effects on

21 adults to peer influence. The answer is equivocal.”™ Do you

22 task performance after this age at least into the early 20's"™

3 1 2
22 see that writing there? 23 Do you see that language there?

23 A. I do. 24 A. I do.

) ith that statement that the science
24" Q. Do you agree Wl 25 0. You continue to agree with that language?

25 and the studies suggest -— well, it is ambiguous as to what
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A. Yes.

Q. "For example, exposure to peers increases young
adults' preference for immediate rewards, willingness to
engage in exploratory behavior and ability to learn from
experience." ‘

Do you see that.
A. Yes.
Q. You continue to write "In some studies, exposure to

peers has been shown to increase young adults' risk-taking;
but in other studies, this has not been found."
Do you see that aé well, right.

Al Yes.

Q. So jumping to page 651 of this exhibit. ' Here you
are discussing neurobiological research and brain development
in young adulthood. And you write, along with other authors,
"as with behavioral research, very few studies have
systematically examined age differences in brain development
among individuals older than 18. In most studies,
adolescents are compared to adults with the latter group
composed of people who may be as young as 19 or as old 50.
When adult comparison groups average data from such a wide
age range, it is impossible to draw specific inferences about
potential differences between young adults and their older
counterparts.”

Do you see that language there?
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A. Yes.
Q. Do you agree that where adult comparison groups have
average data from such wide age ranges, that it is impossible

to draw specific inferences about individuals from the age of

18 to 212

A. If you don't have that category separated out, you
couldn’t.

Q. You agree with this that in most studies that is the

case, that adolescents are compared to adults with people
from the ‘ages of 18 to 50 in that group, right?

A. Yes.

0. Oon the next page, this is on page 652. You write as
follows about this research on brain systems and that is,
"The research indicates that brain systems governing thinking
about social relationships undergo significant change in
adolescence in ways that heighten concerns about the opinions
of others. Compared to adults, adolescents seem especially
sensitive to both praise and rejection, making young people
potentially more easily influenced by theilr peers."

You .continue to write.

"But very little research has asked whether and how
these brain systems continue to change beyond the teen years.
One study that examined the impact of peers on neural
responses tobreward in a sample of adolescents, ages 14 to

18, young adults, 19 to 22, and adults, 24 to 29, found that
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the presence of peers increased activation in this brain
region among adolescents but had no impact in the other two
age groupsf"

You see that language there, right?

A. I do.

Q. The other two age groups in this case would include
young adults albeit as defined from 19 to 22, right?

A, Yes.

Q. I will take us to one more page here and I will read
two separate highlighted parts. And this, Your Honor, is on
page 653 of Petitloner's Exhibit 1.

You write "It is clear that the psychological and
neurcbioclogical development that characterizes adolescence
continues into the midtwenties, but the research has not yet
produced a robust understanding of maturation in young adults
age 18 to 21.

You see that, right?

A. I do.

Q. and you agree that there is not yet a robust
understanding of maturation in young adults aged 18 to 217

A. 1 do.

Q. You continue later, "The research on age patterns in
risk—-taking and on emotional maturation, particularly on
impulse control in negative arousal states and peer influence

in social contexts, provide the most powerful evidence that
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young adult offending likeiy represents a continuation of
adult (sic) risk-taking, driven by developmental forces; but
many uncertainties remain."

Do you see that language as well?

A, I am but in your reading of it I think you misquoted
it. It ;ikely represents a.continuation of adolescent
risk-taking. I believe you said adult risk—taking. It says
adolescent risk-~taking in the article. -

Q. Yes. Adolescent risk-taking, but you do agree that
uncertainties remain in that regard?

A. I'm sorry.

Q. You do agree that uncertainties remain in that
regard, right?

A. Yes.

MR. PIERPONT: Excuse me for one moment.

I have nothing further, Your Honor. Thank you.

THE COURT: I have a few questioné. I will ask them
before redirect. I will give the Government a chance to
follow-up if they have questions on my questions. Give me a
minute to organize my thoughts.

Well, let's start with some kind of visual basics.
In my mind, when you told me to think about risk-taking, you
told me to think of an upside down U where the horizontal
axis would be age, the risk-taking would go vertically and I

will see it go up and then down. Is that fair?
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THE WITNESS: Yes.

THE COURT: -So tﬁere's in effect a trough in the U
even though it is upside down. TIf I righted the U, tﬁere
would be a trough at the bottom so in this case, it is at the
top? ‘

THE WITNESS: Yes.

THE COURT: Did I understand your testimony to be
that the peak of that upside down U is 17, 18 and 19?

THE WITNESS: Yes. Althouéh, Your Honor, I believe
I said, 1f I didn‘t, T will now. A lot of it depends on the
specific type of risk-taking that you are talking about and
the specific measure that's being used but generally
speaking, that's where the peak is.

THE COURT: Okay. Then you also said, and I might
ha&e got this wrong, but I believe you also said thét impulse
control was fully developed by 18 to 19, did I take that down
incorrectly?

THE WITNESS: ©No, I didn't say that.

THE COURT: That's when he was going fast. I was
trying to catch up. ;

THE WITNESS: What I believe I said was that impulse
control continues to develop into the midtwenties.

THE COURT: Okay. So that diagram is an axis of age
horizontal, vertical is impulse control. It is a straight

line up until about the midtwenties?
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\THE WITNESS: Then it plateaus, exactly.

THE CQURT: Thank you. That's that. When an expert
testifies in court, Professor, they are required to be able
to at least state to a reasonable degree of, in your -case,
psychological study certainty that something is more likely
true than not true?

THE WITNESS: Yes.

THE COURT: So I don't know if this is proper.
Anybody wants to object, please object. I will not be
offended, but I would like to ask you some questions that are
going to be sort of focused on confidence levels.

In other words, I assume nothing you've said today
do you question is at least more likely trhe than not in
terms of your opinions that you gave about impulse control,
risk-taking, age changing, et cetera. But I'm interested in
confidence sort of levels. In other words, how much above 50
percent are you certain oxr believe to be is the case true.

In other words, I will start with —- I will start
with something. It sounds like you define late adult
adolescence as 18, 18, 20 and adulthood-or young adulthood at
over 207?

THE WITNESS: Xes.

THE COURT: And what is the confidence level you
have that is where the line should be drawn in a

psychological sense?
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1 to whether it should be 21 or. 22.

1 THE WITNESS: Um.
2 If I may, to the extent that a different way to

2 MR. PIERPONT: When you say Jline in that context?

i 3 answer the gquestion is, Am I confident that development is
3 THE COURT: His categorizations. I'm calling them

4 still going on? Yes. Absolutely confident.
4 lines. But I can change line to categories, but the line -~ )
5 THE COURT: Based upon your education, training,
5 20 falls into one category, 21 falls into another category in
. [ your research‘involvement, is it your opinion that
6 my mind, that's a line between 20 and 21. I'm asking -- this
: 7 20-year-o0lds, generally speaking, obviously we're all made up
7 is kind of a really pure psychology question. It could be
’ 8 of humans who are entirely different, but as a class, someone
8 related to the case. In terms of these categories that seem
9 age 20 is more like an 18 or 19-year-old or more like a
9 to be drawn early, mid,. late adolescence, young adulthood,
: } 10 21l-year-old in categorization of psychologically? That

10 ou know. :
¥ 11 didn't make any sense.
11 I guess I could get up on the stand and say well,
12 THE WITNESS: No. It made perfect sense.
12 early adolescence, in my opinion, starts at six. You would
) 13 MR. PIERPONT: Your Honor, I'm again when you say
13 laugh because you know as a psychologist, that's not a fair ‘
. . 14 psychological. In what sense?
14 characterization of the category known as early adolescence.
15 ' THE COURT: The characteristics we have been talking
15 So I'm trying to get at the witness's view of his
16 about. Development of the frontal lobe, risk-taking, impulse
16 confidence that 20 is indeed the proper end of late
’ 17 control. . I guess I would hope he wouldn't put a 65-year-old
17 adolescence. )
18 in the same category as an 18-year-old in describing them

18 Why wouldn't it be 21? I guess I can put it that ; .
. 19 psychologically as far as development and all of these other
19 way. ’ ’
20 aspects that he's spoken about in describing 13-year-olds
20 THE WITNESS: It could be, Your Honor. These are

- 21 versus 1l5-years-old versus 18-years-old.
21 labels. These are shorthands that we use for purposes of

22 I'm trying to have a sense of —- and I understand
22 communication. A lot of development, in fact, most of

23 the last answer is a‘perfeétly sound one at least to my
23 development is gradual and where we choose to draw lines for

. 24 ignorant hearing -- I'm ignorant I mean -- of the idea that
24 purposes of creating these labels or for purposes of the law,

25 reasonable people can differ. Reasonable researchers might
25 it is not arbitrary but reasonable people might disagree as
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1 statistical census. I'm not talking about be an individual
1 create a different class to study. They might look at 19 to
2 person.
2 23-year-olds, but in his view that he categorized these folks
3 THE WITNESS: It depends on what your —- to me [
3 there, I'm trying to understand, I assume it is based on his 7
. 4 think of them as comparable. That is I wouldn't say one or
4 view, his belief, his judgment as an expert that those years

5 the other. I think it would depend on the measure of
5 share common characteristics while they may be developing and
6 similarity that you were going to use.
3 evolving over time, but they still belong together in a
: 7. THE COURT: Well, certainly an 18-year-old is closer
7 psychological sense. I guess that's what I'm trying to say.
: 8 to a 17-year-old than a 20-year-old in numerical sense. .

8 THE WITNESS: Yes. If I can elaborate a bit.
9 ' THE WITNESS: Yes. I think if you looked at
9 THE COURT: Please do.
' 10 measures of things like self-control, you would find closer
10 THE WITNESS: It is not just an opinion in the study

11 scores between 18-year-olds and 17-year-olds because they are
11 that I mentioned before of the 5,000 people from eleven .
) ‘ 12 closer together on that horizontal axis than you would
12 different countries, we actually statistically said well,
13 between 18-year-olds and 20-year-olds because the development
13 when does self-control hit a plateau. We guantitatively

. 14 of those things is linear and gradual, so the further apart
14 asked when that was. It was at 22 was the earliest we could :
i35 on the axis you are, then the further apart you will be on
15 see it, so in the sense that people who are still developing
16 their scores.
16 share that as a similarity, then people who are 20 are more

17 THE COURT: That's on the impulse control chart?
17 like people who are younger because they are also still
18 THE WITNESS: Yes.
18 developing.
ping 19 THE COURT: On the risk one, we have already

19 THE COURT: So to me that implies that there are
20 established that it is an upside down curve so 18 and 20
20 greater cross category differences than within category
21 might be roughly the same place or roughly equal to 192
21 differences?
22 THE WITNESS: Pretty close, yeah.
22 THE WITNESS: Yes. .

23 THE COURT: There were a number of places that
23 THE COURT: So in your opinion, an 18-year-old -- Is
24 Government's counsel pointed you to in Petitioner's Exhibit
24 an 18-year-old more similar to a 20~year-old or to a
25 1, the article that you co-authored, and I will not go back
25 17-year-0ld? Again we're speaking in general broad -
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over the exact language, but I just happen to write down I
think at page 649, the phrase, After 18 years is used and
651, quote, older than 18. When you wrote those words or
co-wrote those words, was that literally accurate? 1In other
words, you were writing and expressing a view with respect to
people who are 18 and 20 or does over 18 or older than 18 in
t+hose contexts mean 18 years and one day? If you need to go
pback to the article.

THE.WITNESS: No. I know what you axe referring to,
Your Honor, yes. My answer to that has to put the article in
context. As I mentioned before, the first and second authors
are law professors and this article was written specifically
because we were asked for a conference held at Fordham to
look at the current legal boundary in the United States fo;
purpdses of criminal prosecution.

THE COURT: Is under 187

THE WITNESS: Exactly. To say basically is 18 the
place where we should be drawing this line. Had we been
asked to address a different question. That is the»question
before the court today, should thg line be drawn at 21 or at
whatever age, we would have written the sentence that way.
So in other words, the construction of the sentence came out
of the legal question of this article.

THE COURT: Miller is under 182

THE WITNESS: Exactly.
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THE COURT: That's helpful. Thank you. I think
that's all that I had. The only thing I would ask before we
go to redirect or the Government's cross on that is I don't
usually let a CV be marked inté evidence, but I was thinking
although I took some notes about the brief guestions you
asked him, if you héd a CV for the professor, would tﬁere be
objectién to marking it? I think it might be ﬁelpful to have
it in the record.

MR. PIERPONT: No objection.

MR. KOCH: I have one.

THE COURT: That will be Petitioner's Exhibit 3. I
think probably I should let the Government cross on my
questions and then the redirect would cover both the
Government's cross and my questions. Is that all right?

MR. PIERPONT: Your Honor, the Government is not
going to have cross-examination on those questions.

THE COURT: You are welcome to.

MR. PIERPONT: I appreciate that. Thank you.

THE COURT: Attorney Koch.

MR. KOCH: Thank you, Your Honor. On the CV, I
can --

THE COURT: If you don't have a copy, I would as you
show it to the Government unless they have seen it. Send it
to Diahann and we'll mark it. The hearing is going to go

past today. It is not a harm.
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MR. KOCH: They have seen it. They got it from me.
Now they are giving me my copy.

THE COURT: So that will be Petitioner's 3. Give it
to Diahann. She'll mark it later. Thank you. I don't need
to see it right now, Diahann. T think it should be in the
record. Go ahead, Attorney Koch please.

MR. KOCH: Thank you, Your Honor.

REDIRECT EXAMINATION
BY MR. KOCH:
Q. All right. Professor Steinberg, stepping back a
minute or two. I guess relating te the last questions of Her
Honor. Are psychologists as interested in drawing these

categorical lines as lawyers are?

A. No.

Q. What's your main interest driving all of this
research?

A, My main interest is to better understand how

decision-making abilities change between the ages of 10 and
30.

Q. So you were to take your research outside of any
context of line drawing or legal or policy considerations,
where would you just float the age of full maturity of the
brain?

A, As T said before, around age 22 or 23, based on

current information.
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Q. The Government pointed to different kinds of
reservations and qualifications in the article that you
wrote. Do those reservations and qualifications undermine
your confidence in your conclusions here today?

A. Well, as I responded when the Government was asking
iﬁs guestions, I still stand by what we wrote which is that
we know less about young adults, la£e adolescents, 1f you
will, than we do about people who are under 18. That's a
statement of fact because as I explained when you were
guestioning me, that has been a much later focus of research
so not as large a body of evidence has accumulated.

So as a scientist, the more studies there of
something and the more consistent the findings are, the more
confident we are.

The reason that Scott and Bonnié and I wrote this
paper that we were just talking about is because people were
raising legal questions about where we ought to draw the
line. We looked at the science and said, you know, there's
enough here tvopen.up the discussion. It is not -- it is
not as fully developed as the literature is on adolescence,
but there's enough studies in my view and my co-authors' view
to say I think we should revisit this.

Q. Does your research ever conclude that any bright
line should be drawn?

A. No. And as a scientist -- that's a legal question.
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1 find are more in the realm of cold cognition. In hot
1| That's not for me to answer. What I see my role today and in 2 | cognition is where you would find the differences between
2| other cases in which I have testified, is to do my best Job 3| people that age and adults.
3 of explaining the science to the legal decision-makers. It 4 Q. Would it be fair to'say under hot cognition, th;t's
4| is their decision to decide how to use that science to drav 51 where late adolescence are more similar to mid adolescence
5| legal boundaries. That's not a scientific question. 6 | than they are to adults?
6 Q. Does any of your research support that there's a 7 A.  Absolutely. Tﬁat‘s exactly how I would put it.
7| clear clinical psychological difference between your average 8 MR. KOCH: Nothing further. Thank you. |
8 | 17-year-old and your average 18-year-old? 9 THE COURT: Just based on something that you said a

9 A. I would say probably not. If you vere asking me 2 10 moment ago or it was imbedded in a very long answer of
10 a scientist, if I thought that we would find a statistically 11 something you said a moment ago, I want to have the record be
11 | . significant difference between 17-year-olds and l8-year-olds 12 clear. Is it your opinion to a reasonable degree of
12 on the kind of things that we study or to use flex Honor's way 13 psychological science certainty that the findings which
13 of putting it which was correct that we would find greatex 14 underpinned your conclusions as to the petitioner's in, for
14 between categofy differences than within category 15 example, Graham, under 18, actually they were 14 but the
15 differences, no, I can't think of a study where one would 16 épinion says under 18, you have the same opinion as to 187
16 find such a bright-line boundary. 17 THE WITNESS: Yes. And had that been the qﬁestion
17 Q. At some point, you were asked about something that 18 that was asked in Graham, I would have said the same things.
18 the Government had pointed to about similarities that exist 19 I would have changed the age in the brief.

_ i that tion.
19 | between strike that ques 20 THE COURT: The number would have changed?
it differently. 18, 18, and
20 Let me ask you 1 v r 21 THE WITNESS: Exactly.
- - have testified they have some similarities
21| 20-year-olds, you 22 THE COURT: If someone said could you change it to

. . > .

22| wieh aduite IORES 23 | 21, would you have been able to do that based upon your

” " e 24 expertise as a psychologist?
hot cognition play into that?

“ > o does ’ i ' 25 THE WITNESS: I don't think I would be confident

25 A. I would say that the similarities that you would
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1 The other thing I wanted to put on the record and I
1 enough. I think I would be confident enough about 20, but .

2 apologize I kind of assumed things and I shouldn't assume
2 not 21, but we're really, you know, in terms of reasonable

3 things. You mentioned the presence of the family members of
3 scientific certainty, I am more certain about 20 than I am

4 the victim Mr. White. I assume they are here because you
4 about 21.

5 fulfilled your obligation under the Victim's Right act by

5 THE COURT: As to 18?2

6 notifying them. There was a second victim whose name T
6 THE WITNESS: BAbsolutely certain.

7 believe was Diaz. Any family?
7 THE COURT: All right. T don't have if you have

8 MS. COLLINS: We have made efforts and the agents
8 questions on that.
9 have been helping us make efforts. We have not be able to
9 MR. KOCH: I have one follow-up question. When you -
10 locate a member of the Diaz family. The White family was
10 said 20, up to 20 or through 207

11 helping us with that as well. We're not able to reach the
11 THE COURT: I was asking and if you didn't

12 | 'person. We're continuing that. We're hoping to do that
12 understand me, when I was using 18, 20, 22, I was referring
13 before the 29.
13 to a person who nominally has that age. In other words, not

14 - THE COURT: In the category of not assuming
14 under, but is at the moment a 20-year-old, i.e, a person who

) 15 anything, I understood your remarks. I don't want to assume
15 could be 20 years and a day or 20 years and 11 months and 29

16 it, Attorney Pierpont. While the members are present of the
16 days. . , .
17 White family which I appreciate that no one wished to
17 ' THE WITNESS: That's how I understood your
18 participate I guess in this proceeding, the hearing. I don't
18 question.
i9 know that they could. They have right to be present and to
19 MR. KOCH: Thank you, Professor.

) . 20 be heard I think, but I don't know heard at an evidentiary
20 THE COURT: Professor, I think we'll get you back to

. 21 hearing, I'm not sure.
21 Philadelphia. I apologize for the delay this morning.

22 MR. PIERPONT: I think the read here that we have we
22 THE WITNESS: It happens.

i 23 informed them, we talked to them about this hearing and what
23 THE COURT: It shouldn't. I'm thinking of sending

24 was going to happen at the hearing. I don't believe it would
24 some other agency of the government your bill, but we'll deal

25 be the Government's position that in this context, they would
25 | with that later. Thank you very much. :
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have the right to be heérd. If that comes up, we'll continue
to apprise them of those rights.

THE COURT: Okay. They have a right to be heard at
any public proceeding inyolving release, plea, sentencing,’
parole. This is in the nature of evidentiary hearing. - They
have a right to be informed of all proceedings. I think you
were right to do that.

Attorney Koch, I believe you indicated on your
witness list that you intended to call Mr. Cruz to testify.

- MR. KOCH: Yes, Your Honor.

THE COURT: Can we do that now?

MR. KOCH: I had an agreement with the Government
that we would do that on another day which is why I believe
we scheduled September 29.

THE COURT: I did, but I did it based on the

representation that the professor would take all day.

" Therefore, we would need more time. T set aside the whole

day. Somebody else is responsible for ruining my morning.
But I don't know. Why did you ask me to set aside a whole
day? I don't mind doing it in two days. Why did I schedule
a whole day?

MR. KOCH: Could I have a moment with the Gévernment
please?

THE COURT: Sure.

MR. KOCH: Thank you.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

I know that Your Honor would like to go forward. I
thought that there was an off-chance that this might be the
case. However, Mr. Cruz I didn't get to seem him before we
were in court today, and I was kind of relying'on the -
September 29 date and I apologize that we have taken --

THE COURT: My concern 1f I weren't looking out at a
room full of the public who will have to return I assume
given their level of interest. I can go back and do work on
something else right now. But, you know, would I rather have
the 29 open and not occupied with this, yes. Would I rather
not inconvenience people, ves.

MS. COLLINS: Prior to today -- may I? Prior to
today's proceedings in informing the family, we gave them the
date of 29 once the Court issued that date on the calendar.
They are well aware that's going to occur on the 29th. They
have been told that ahead of today and I think thét -

THE COURT: You have no objection to it continuing?

MS. COLLINS: We have to objection to the 29.

THE COURT: You are a lucky man, Attorney Koch.
That's all I can say.

»MR. KOCH: Thank you, Your Honor.

THE COURT: Please understand the next time I
schedule an all-day hearing, when one finishes in five
minutes, I don't expect to recess to take the second witness

on the second day. I intend to go to the second witness.
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That's at trials, hearings, anything in front of Judge Hall.
Write it down in your book. Is there anything else? We'll
stand adjourned.

(Whereupon, the above hearing adjourned at 3:18

COURT REPORTER'S TRANSCRIPT CERTIFICATE

I hereby certify that the within and foregoing is a true and
correct transcript taken from the proceedings in the

above-entitled matter.

/s/ Terri Fidanza

Terri Fidanza, RPR

Official Court Reporter
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Summary of Adolescent Developmental Science in re Juvenile Life Without Parole

Daniel P. Keating, Ph.D.
University of Michigan

In a series of US Supreme Court decisions, evidence from the developmental
science of adolescence, including developmental neuroscience, has been cited in support
of decisions eliminating capital punishment for juveniles and restricting the use of
mandatory sentencing to life without parole for juveniles. This summary is intended to
provide a brief descriptive overview of the developmental science cited in those
decisions, and of the continuing scientific progress in the relevant fields of research.:
The overview covers six topics: immaturity of the prefrontal cortex and executive
functions; the elevation of socioemotional and incentive systems; the developmental
maturity mismatch between those two brain systems; the implications of current
research for the prospects of rehahilitation among juvenile offenders; the issue of age
cutoffs; and a note on scientific ﬁlethodology.

o Immaturity of Prefrontal Cortex (PFC) and Executive Function (EF)

o Executive Function, judgment, and decision making. The prefrontal cortex of the
brain (the PFC) has long been understood to have the principal function of
carrying out what are known as the “executive functions” (EF). These included
basic functions such as working memory and planning, as well as the direction of
cognitive resources (known as “effortful control”) and, especially relevant here,

impulse control (also known as the “inhibition of prepotent responses”) and

» A recent summary of the developmental science used in Thompson v. Oklahoma (1988), Roper
v. Simmons (2005), Graham v. Florida (2010), and Miller v. Alabama (2012) can be found in L.
D. Steinberg, (2013): The influence of neuroscience on US Supreme Court decisions about
adolescents’ criminal culpability, Nature/Neuroscience, 14, pp. 513-518. This summary draws
on that and its citations, along with other publications, including: Keating, D. P. (2012).
Cognitive and brain development, Enfance, 3, 267-279; Keating, D. P. (2014). Adolescent
thinking in action: Minds in the making. InJ. Brooks-Gunn, R. M. Lerner, A. C. Petersen, & R.
K. Silbereisen (Eds.), The developmental science of adolescence: History through
autobiography. NY: Psychology Press. (Pp. 257-266).
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decision-making in complex situations. The PFC is known to begin developing in
early childhood and to continue that development through the childhood,
adolescent, and early adult years, showing full adult maturity in the early to mid-
20s.2 It is the functioning, and especially its immaturity, that is referenced in
discussions of suboptimal adolescent judgment, especially in complex decision-
making contexts that include competing demands. Another key aspect of the PFC
is that it has limited capacity. When fully engaged in one task involving effortful
control, it has limited or no capacity to undertake additional tasks that require
judgment. This has two implications: (1) having embarked on a plan to
undertake a risky behavior, the execution of that plan may use up available PFC
resources, compromising the individual’s ability to adjust behavior when
circumstances warrant; (2) engagement with other activities that demand PFC
resources, such as maintaining status among peers, may make the limited PFC
resource unavailable.

o Governance of other brain systems. In addition to the EF developments just
described, the PFC shows development in a related function, the governance of
other brain systems. This is also a gradual series of developments, as peripheral
systems are brought more fully under the direction of the PFC. (This is the basis
of the colloquial designation of the PFC and its projections to other brain regions
as the “top brain.”) It is not until the early to mid-20s that the ability to delegate
tasks efficiently to other brain systems, relieving the PFC of its role to maintain
effortful control and freeing up PFC space for other demands.

¢ Elevation of Socioemotional and Incentive Systems

o Incentive systems: Beginning in early to mid-adolescence, there is a sharp
increase in what are termed “incentive systems” that entail complex neural
cireuitry, including emotional arousal (associated most strongly with the
amygdala), sensation seeking (mediated by activity in the ventral striatum), and

the heightened experience of rewards (mediated by a sharp increase in dopamine

2 This is found in research on the structure of neural circuitry, in neuroimaging in active
performance situations, and in cognitive and behavioral evidence. The last section of this
overview provides a brief description of the scientific methods used in the research described
here and throughout the summary.
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receptors) — a coordinated limbic system often referred to colloquially as the
“bottom brain”. These developments also coincides with (and may be partially
explained by) significant changes in the hormonal balance associated with
pubertal shifts, principally as an activation of the HPG-axis (hypothalamic-
pituitary-gonadal) whose endpoint is the production of the steroids testosterone
and estrogen (among others). These developments are observed behaviorally and
cognitively as a significant increase in exploratory and sensation seeking
behaviors during this same period of development when the governing
capabilities of the PFC are limited (a mismatch described further below).
Benefits over risks. There is substantial evidence that the factors above lead
adolescents to focus more heavily on the benefits of risky behavior than on the
possible negative consequences of their actions. This is not because adolescents
are incapable of understanding or evaluating possible consequences of risky
behavior, which under conditions of “cold cognition” (where nothing arousing or
incentivizing is activated) is roughly the same as adults. Rather, they value the
potential benefits of the behavior more highly than adults, altering the
risk/benefit ratio in favor of undertaking unwise risks.

Peer susceptibility. Among the most incentivizing and arousing contexts for
adolescent risk behavior is the susceptibility to peers, sometimes in response to
pressure (to maintain social status) but also because of the rewards (both
behavioral and brain-activated) associated with peer influence. Under
experimental conditions of peer presence, different neural circuits are activated
than when performing a judgment task on one’s own. In combination with the
limited PFC capabilities noted above, the impact of peers is substantially higher

for adolescents than for adults.

Developmental Maturity Mismatch (DMM) (dual process models)
o Divergent developmental pathways: The developmental pathways of the “top”

and “bottom” brain diverge, with the limbic system advancing rapidly from early
adolescence while the prefrontal system continues to grow, but at a slower pace,
not reaching adult levels until the mid-20s. The term used to describe thisis a

“developmental maturity mismatch” (DMM), with significant consequences for
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the levels of all kinds of risk behaviors during the adolescent period. A schematic

figure illustrates this3

— Cogpnitive control system
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processing system
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The behavioral and cognitive evidence converges with the developmental
neuroscience evidence here, with highly similar age-risk behavior profiles for a
number of areas, including crime (the age-crime curve), accidental injuries,
serious driving mishaps, and so on. All show peaks by mid-adolescence, with
gradual drop-offs until an asymptote in the mid-20s or so.

o Dual process models: The DMM is one version of a more general finding, known
as dual process models. The research here is that when performing a complex
decision making task, there are two systems functioning. One is a rational,
judgment based system that takes considerable cognitive effort. The secondisa
more automatic, “intuitive”, non-analyzed system that is accessed more often
(because it requires less time and energy). This occurs for automated tasks
(especially in domains where expertise is high) but also for “hot” cognition where
there are competing demands — for example, from arousal and incentive systems.

o Rehabilitative Prospects

In addition to mitigation of sanctions owing to diminished culpability by reason of
developmental immaturity, another implication of the developmental neuroscience
evidence is that there are increased prospects for change among juveniles. This is

supported by the evidence above that major changes continue during this period. In

3 This version is from Steinberg (2013, see fn 1), although it has appeared in several publications.
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addition, there is very substantial evidence for neural plasticity by way of “synaptic
pruning.” Simply put, neural circuitry is shaped by the individual’s experiences, such
that the resulting mature circuitry is not settled until the mid-20s. (Some plasticity
continues throughout life, but never again as strongly as in adolescence.) This potential
for positive change was noted as a significant factor in recent Supreme Court decisions.
+ Age Cutoffs

The evidence above, and additional developmental science evidence, point to the
difficulty of identifying strict age cutoffs for various levels of maturity or for resolution
of the DMM. The evidence does support the view that full maturity on average is likely
to occur by the mid-20s. Clearly, the bright line of 18-years of age is a necessary legal
definition, as it jibes more readily with common sense views of maturity and resulting
culpability. But it does not suggest a line of argument that 17 is nearly 18, so the
evidence does not really apply.
+ Note on Scientific Methodology

The evidence above is an integration of several kinds of research methodologies, and

it is useful to understand the sources of evidence.

o Structural neuroscience: This refers to evidence on the changing structure of the
“static” brain, that is, when it is not performing a task. There are several methods
for this, but the most prominent currently is diffusion tensor imaging (DTI),
collected during a session of magnetic resonance imaging (MRI). This allows the
characterization of the size of various parts of the brain, how they differ with age,
and how they are connected with each other.

o Functional neuroscience: This assesses how the brain is working while it is
engaged in a task, most prominently in functional MRI (fMRI) and various forms
of electrical encepholography (EEG), such as evoked response potential (ERP).
These use different physical methods (blood flow in MR, electrical signals in
ERP), but they have the same goal, to elucidate the time and location of brain
activity.

o Cognitive and behavioral evidence: In addition to the brain imaging evidence
above, there are large amounts of behavioral and cognitive evidence that are

relevant to the DMM, including self-reports of sensation seeking, impulsivity,
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and risk judgments, among others, as well as performance on cognitive tasks that
assess EF, risk-reward trade-offs, and others.

o Convergence of findings: With respect to the confidence that is warranted with
respect to the findings described above, one of the most important criteria (used
in this summary) is to focus on findings where there is a convergence of methods
across methods and content. Specifically, where the same developmental pattern
emerges from structural brain imaging, functional brain imaging, cognitive and
behavioral evidence, and the epidemiology of risk behavior, we can have strong
confidence in the major findings.

Keating: Summary of developmental science evidence Page 6
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STATE OF MICHIGAN DEPARTMENT OF MENTAL HEALTH
Thomas D. Watkins, Jr., Director

T CENTER FOR FORENSIC PSYCHIATRY

- o
' %;
e P. O Box 2080, Ann Arbor, Mictigan 48106
Telephone. TDD and Administrative Staff {313) 429-2531
JAMES J. BLANCHARD Clinical Staff (313) 429-0862
Governor

January 31, 1989

Michael J. Stern
Prosecuting Attorney
Courthouse Tower
Pontiac, Michigan 48053

and

Ronald M. Solomon
Defense Attorney

1301 West Long Lake Road
Suite 135

Troy, Michigan 48098

Re: BAZZETTA, Joseph C.

CFP #: 70877

Docket #: CR 88 86393 FC

Subject: Criminal Responsibility/
Diminished Capacity

Dear Counselor:

This is the first referral to the Center for Forensic Psychiatry of this
24-year-old, married, white male who was born on October 9, 1964, in Detroit,
Michigan. Charged with one count of Open Murder under docket number CR

88 86393 FC in the Circuit Court for the County of Oakland, the defendant
was referred to the Center on an order for diagnostic commitment dated
September 30, 1988, by the Honorable Gene Schnelz, regarding criminal
responsibility and diminished capacity.

Pursuant to MCL 330.1750, the defendant was informed of the purpose of
the evaluation, of the manner in which it would be reported, and of the
possibility that the examiner might be subpoenaed to testify in court.
The defendant indicated that he understood and agreed to proceed with
the evaluation by signing the Informed Consent form,

According to the Oakland County Sheriff Department Police records which
were reviewed as a part of the evaluation, Joseph Bazzetta was arrested
on June 15, 1988, with a charge of Open Murder concerning the death of
Helen Marie Bazzetta. Numerous records were reviewed from the Warren
Police Department as a part of the evaluation. These records indicate

;f&{
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Re: BAZZETTA, Joseph C.

He stated to police that he had returned to the residence at approximately
1:30 p.m. He had observed several Kroger shopping bags in the kitchen,
folded them, and put them away. He left the residence at approximately
3:00 p.m. He indicated when he returned home, the residence was locked.
Following his departure, he met his girlfriend, Michelle, and stated

he had not returned on that date. Further, the defendant asserted he
spent the evening with his girilfriend at the Sterling Hotel on Van Dyke.
He returned to the residence later in the evening on August 2, 1983.

There were relatives at the residence at that time, who were concerned
regarding his stepmother's disappearance. Mr. Bazzetta acknowledged there
had been a confrontation between he and his stepmother at the end of May
regarding his girlfriend when his stepmother had observed them in the
basement area of the residence. According to the defendant, the stepmother
had instructed Michelle to leave the residence or she would phone the
police. Reportedly, the victim was concerned about Michelle due to her
background of having been employed as a topless dancer. Although the
relationship had continued between the defendant and his girifriend, the
defendant indicated to police that he had not brought his girlfriend to
the residence when his parents were at the howme.

The victim's vehicle was located at Oakland Mall and after examining the
vehicle, there were no visible indicators of forced entry. However, one
object in the automcbile was a shopping bag and a receipt from a Gells
store in Warren, Michigan. No one at that store could identify the victim,
although the receipt revealed purchases of shoes and golf balls.

On August 6, 1983, the son of the victim, Thomas Copeland, had information
regarding his stepbrother (the defendant), suggesting his intention to
kill the victim. The son of the victim further related that Mrs. Bazzetta
had intended to have the locks at the residence changed due to her fear

of the defendant.

On August 9, 1983, Officer Dabrowski spoke with Sgt. Lanfear of the Michigan
State Police in regard to polygraph testing concerning the defendant and

the disappearance of his stepmother. The results were inconclusive due

to what was described as a deliberate distortion of the test. These results
were discussed with the defendant. Additionally, a second search of the
residence was conducted on August 10, 1983, although nothing was revealed

of significance.

Mr. Joseph Bazzetta was interviewed on another occasion by the Warren
Police Department on August 11, 1983, with his attorney. The defendant
related that on August 1, 1983, he visited a friend, Mike Margiotta, and
then proceeded to Macomb Community College. After spending approximately
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Re: BAZZETTA, Joseph C.

thirty minutes at the community college, the defendant returned to his
friend's home and was there until approximately 2:00 p.m. The defendant
returned to his residence between 2:00 and 2:30 p.m., changed his clothes

in order to prepare to go to Forest City. At approximately 2:30 p.m.,

the defendant indicated his father called, although he informed him, his
stepmother had not yet returned to the residence. Shortly thereafter,

the defendant left the residence and obtained an employment application

at Forest City. Mr. Bazzetta then went to visit his girlfriend, Michelle.
The two of them ate dinner together, later purchased a bottle of wine

and then eventually spent the evening at the Sterling Motel. Mr. Bazzetta
indicated that he checked out at approximately noon the following day,

had an interview with his probation officer, made a car payment and returned
his girlfriend to her residence. The defendant stated he returned to

his residence at approximately 3:00 p.m., and wrote a note to his stepmother
regarding alterations of a pair of slacks. He then left the residence

for work at approximately 4:00 p.m. Following the defendant's having
worked, he returned to the residence where he met with the victim's sister
and her husband, who were there expressing concern regarding the victim's
disappearance., Mr. Bazzetta was also questioned by police regarding any
comments he might have regarding the pelygraph test. The defendant indicated
that he was having guilty feelings due to an argument that had occurred
related to his biological mother's death. Additionally, the defendant
reported an argument with his stepmother concerning his relationship with
his girlifriend.. Although the defendant reported feeling enraged toward

his stepmother to the point of physically assaulting her, he asserted

that he had not physically acted out against her. Further, he indicated
that he and his stepmother had been able to discuss their relationship

and had assumed that the conflicts had been resolved. The defendant also
said that he had made arrangements to discuss his life goals as well as

the victim's disappearance with a psychologist. At this point in time,

the defendant indicated his unwillingness to cooperate with a second polygraph
examination. When the defendant was asked regarding alleged statements
which the defendant had made threatening the victim, he denied ever having
said "kill Helen, kill Helen."

An interview also occurred with Michelle Grandis, the girlfriend of the
defendant. During this interview, Michelle related that she and the defendant
had dinner on August 1, 1983, and during their conversation they had discussed
the stepmother as well as Mr. John Bazzetta's return to the residence.
Michelle also acknowledged the argument between the defendant and his
stepmother regarding his relationship with her. Further, she acknowledged

the stepmother's feelings concerning her disapproval of visits to their
residence.
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In an interview with Mark Skop and the Warren Police Department, Mr. Skop
indicated that on an evening when he had allowed Michelle Grandis to spend
the night at his residence, he overheard a conversation. Mr. Skop concluded
that the defendant and his girlfriend may have been at home when the victim
returned. Although Michelle Grandis did not spend the evening on July

31, 1983, with Mr. Skop, she informed him of her intention to use his
residence as her alibi when she was to be interviewed by police detectives.

On April 14, 1988, the Oakland County Sheriff Department received a report
from Laurie Ellsworth, regarding her husband's location of a shallow grave
with a body in that location. Ms. Ellsworth reported to police that her
husband had located the grave in a field located near Hickory Ridge Road.
Mr. Eilsworth, the individual who had located the body, stated to police
that the grave was located behind the Hickory Ridge Mobile Home Park.

When police located the grave, they observed black plastic material rolled
into the shape of what was described as a human body. The plastic at

one end was tied with twine and a tan colored belt was also observed.

Mr. Ellsworth indicated that he had first observed this sight approximately
three years previous, although he had believed that someone had buried
their pet at the site. Mr. Ellsworth also indicated that he had first
began to dig at the site on April 9 and had located what he believed to

be a leg bone at that time.

The Oakland County Sheriff Department interviewed Michelle Grandis Bazzetta
on July 19, 1988, concerning the death of Helen Bazzetta. During this
interview, Michelle indicated she had stayed at the Bazzettas' residence
on July 31, 1983. At the time, Michelle indicated that both she and her
husband (the defendant) were intoxicated. She stated that on August 1,
1983, her husband left the residence, while she remained in bed and later
she could hear what was described as yelling in the upstairs of the residence.
When Michelle went up the stairs, she observed the defendant strangling
the victim with a belt from his robe. Further, Michelle indicated that
she observed the victim on the floor in the kitchen and her husband later
informed her that he had struck the victim with a bat. Michelle agserted
to police that she did not assist her husband with his assault upon his
stepmother. Further, she indicated that the defendant slapped her on

two occasions, instructing her to quiet herself, informing her that they
might both place themselves in some type of trouble. Michelle then said
that her husband placed a plastic bag over the victim's head, wrapped

her in a quilt and dragged her across the room. Michelle then indicated
that her husband wrapped the victim in visqueen and carried the body of
his stepmother in the back of his Honda Civic. Further, Michelle stated
that her husband instructed her to drive his stepmother's automobile to
the Oakland Mall. Michelle then related that on their way to Highland,
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Michigan, they both stopped at Frank's Nursery and bought two plants with
the intention of placing this foliage over the site where the body would

be placed to camouflage the grave. Michelle then indicated that both

she and her husband began to dig in a field near an area where she had
previously lived. Following the hole being dug, Michelle indicated that

her husband took Helen's body from the car and placed the body into the
hole. Michelle and the defendant covered the body and placed plants on

the top of the site in order to camouflage it. She then indicated that

the two went to a motel that evening in Sterling Heights (August 1, 1983).
Michelle also related that there was blood on the walls of the residence,
which she assisted her husband in cleaning. Further, she recalled straightening
a shelf and pieces of glass from a cup that had been broken. Additionally,
Michelle related that the argument which had occurred between her husband
and his stepmother was described as short, loud and quick. When Michelle
was asked if she had knowledge regarding the defendant's intention to

kill his stepmother, she indicated that her husband had frequently discussed
his feelings regarding his hate toward her. However, she related to police
that she could not recall his plan to kill his stepmother. The defendant's
wife indicated that her husband was especially angry regarding his stepmother's
comment that he may have caused the cancer which ultimately resulted in

his biocleogical mother's death. Although Michelle encouraged her husband

to work toward the goal of being compatible with his stepmother, he reportedly
found this goal to be unacceptable to him. Michelle indicated to police
that on the third occasion of her meeting with the victim, she was in

her husband's bedroom and the victim became enraged and ordered her from

the residence, threatening to call the police. Police further directed
questions to Michelle regarding possessions of the victim. She indicated

to police that her purse was thrown in a dumpster in Detroit, following

the defendant's taking money from the purse. Additionally, Michelle was
asked if she had ever observed her husband chanting, "Kill Helen, kill
Helen." However, Michelle indicated while he may have stated this, she
herself had not overheard those statements. Police officers also questioned
Michelle regarding a ring that had been taken from the victim's body and

she acknowledged that the defendant had taken the ring previous to the

body being wrapped in order for him to obtain money. In fact, several

weeks later, the couple took the ring to Charles Kent Reaver and later

sold the ring to a jewelry store in Perndale for between $100 to $200.
Additionally, Michelle stated that her husband had placed handcuffs that
belonged to him on the victim in order to control her arms. The cord

which the defendant allegedly used to strangle the victim was left on

the victim's body. Michelle further indicated that she disposed of her
clothing that she had worn on the day where they had buried the body in

the same dumpster where the purse was discarded. Michelle asserted that

she had not planned or assisted her husband in the death of the victim.
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with me until Saturday &.m. Saturday night, I think I had to work. Helen's
sister came over before I had to leave for work. I came home from work

and picked up Michelle, she was usually staying at Bob's house in River
Rouge. That night, we picked up good wine and mushrooms (one ounce) and
went to see a Star Wars movie. I came home so late, I think it must have
been Sunday morning. I snuck Michelle in anyways, she would have spent

the night with me. Helen never comes into my room. I slept in the basement.
Sunday was the 31st, Monday was the crucial day, Michelle was into me

for being in the black arts, sometimes she would get upset with it. I

had an altar in my room, drawing of the baphomet placed on certain side

of the altar, black candle on right and left. She was kind of nervous

when I did 1ight that. We had that mass and it didn't work, magic didn't
work. It was almost like a pushing factor because my ego had been shot.

I had horrible dreams, I see red."

“Helen went golfing. I went to Mike's house to pick up coke, I did go

to Macomb County Community College to see a counselor, I got forms and
stuff like that. I had taken one class and was thinking about fall of
1983. Came back and Helen wasn't home, but Michelle had slept with me
that night, Sunday night. I remember her coming in, 1:00 p.m., paying
homage, asking for the God of darkness to give me strength if actually

was going to go through with killing her (the defendant's stepmother).
Looked through mirror on the west side. Face looked like changing, almost
l1ike a cave man, this was before Helen came back. I can see red. I don't
know if I had had acid to see these things. Used coke for sure, all the
mushrooms were gone. Got in trouble for quaaludes that week. Had sunshine
acid, don't know what type of drugs I was doing."

"Then I remember standing in the basement. I remember Michelle crying.

I remember being in a frenzy. I was pacing and I grabbed the baseball
bat. I had a rope to my bathrobe. Before I went to check to see if in
the kitchen (his stepmother). Then I might have gone back downstairs.
What I initially did, was ran up the steps. Michelle was behind me.

Then I hit her over the head. She was in the kitchen by the refrigerator.
It almost felt like an adrenalin rush, that strength that I encompassed.
She was dazed from the blow from the bat. Somehow, the bathrobe rope
around her neck and I strangled her. She died. Michelle, I remembered
her some animal, I don't know, just like bomb, no thoughts. I just see
this picture of death, red, not that she was bleeding. Helen about three
months earlier found out about satanic, she said I killed my mother by
satanic practices. I don't know how she came across it."

"It was almost like a relief. I couldn't have gone the way I was going.
I had this black spot. I had confessed it to God and I guess I had to
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confess it to man."

vI wrapped her, I put plastic around her head, wrapped her in a blanket,
wrapped her in black plastic. She (Michelle) knew it had happened, so
we had to have her buried. I took my car and Michelle took Helen's car
and we drove off and met at the Oakland Mall and dropped Helen's car off
there. Eventually, found her car and tried to cover up what had been
done. Then we drove out to where she was buried. We went to Frank's
Nursery first. I got some foliage plants, greens that like to mix in
with a forest. Then we buried her and went to a motel."

“"The handcuffs, put on right after she was dead, must have Kept her contained.
I didn't wear them, mine."

"When I hit her with the bat, she (Michelle) was downstairs, when she
eventually died, she was behind me. It was so fast. I was pretty pompous,
this strength thing. LSD, that's what triggers in my mind. I don't remember
if taking LSD or mushrooms. I was doing coke. I was looking down and

seeing blood, red that whole day."

Mr. Bazzetta was then asked if he could further describe his description
of red/blood and his alleged visual perception of this experience. He
indicated: "I had so many dreams, cold sweat fearing for my life, that
tunnel feeling. Like going down and feeling trapped. I triggered that
effect through LSD. But I've had that even when not on LSD. It is a
dream I still have. I see her face while strangling hexr, like a dark
feeling, gives me chills, not natural."”

"I had qguaaludes after it happened; on the expressway. Everything was
habit."

Mr. Bazzetta was also asked if he could describe his adjustment and what

he had specifically felt following the alleged incident and he indicated
initially that the experience was similar to his feeling when he was under
the influence of acid, "Everybody out after me, closed feeling, other

times la-de-da, darkest experiences were after the crime. Frame of mind,
The Brothers of IOQU, thought I was in the midst of it. There, but somewhere
else. Rendition of fire on the beach of Santa Monica. Had to get away
from occult. October of 1986, threw away satanic bible in California.

Came back with psychedelic band, LSD. Broke up with band, stopped doing
LSD. Trouble discerning whether spiritual or physical. Went to California
to get away from Art Brooks."

Mr. Bazzetta was also asked during the course of the evaluation about
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his relationship with his stepmother around the period of time of the
alleged offense. He initially indicated that he had been involved in

an argument with his stepmother during the months of "May or June, about
mother. Remember bringing out a book, "Satan Will Curse You."” Agreement
between her and I, could live with each. She left (for Germany, July

2). Thought about black mass, laid naked on mushrooms, two weeks after
Germany, went to St. Louis." The defendant went on to describe that the
"black mass ritual involving fire, altar, naked woman (Michelle), face

of Satan, inverted cross, knife for priest to worship four corners of

the Earth. Call up dead ceremony, invoke energy to do this. We wanted
her to die on the way to St. Louis. Done with book of satanic rituals
and bibles. Thought it would work. Almost an embarrassment with Michelle.
I convinced myself something more to me than met the eye. When she came
into the house for the right thing to do in this situation (dark forces).
Feeling of LSD, almost an invincible (feeling).¥®

The defendant indicated that following the alleged incident he began to
appreciate the significance of his behavior when: ". . .first time was

when going out to bury her, realization. More realization, 'What did

I do, how am I going to cover this up?' After search parties, Kathy Barton,
stayed high most of the time to cover up my feelings. Every day, more

than too much." In regard to his consumption of drugs following the alleged
incident, the defendant indicated as an example that he would typically
consume, 'one gram, six hour shift. During the time St. Louis, Germany,
ounce between five to six people." Further, the defendant indicated that

he was consuming "quaaludes bring down; acid for headaches."

Additionally, Mr. Bazzetta indicated that following the alleged incident

he was: "Doing lines, pacing. (Thinking about) the bat in my hand, bathrobe,
upstairs, then on the floor. Did it from behind. Upstairs once, then
upstairs again. She said hello. All of a sudden, I had a bat in my hand

and I was striking her. Rope at same time. I had this rope. I think

I hit her with the left hand. Rope in right hand, two hands pulling on

each side of rope. She wasn't moving after hitting with bat. Everything

was so fast and violent."

Mr. Bazzetta was also asked if he could specifically recall what his consumption
of drugs or alcohol was at the time of the alleged incident. He indicated:

"1 was probably doing lines. Always had a little chunk on the tray.

Remembering doing it, doing the 1little rituals. All the time, was getting

high, if I could do it, I'd do it. Twenty minutes before, (saw) face

in mirror, stare at yourself in dimly 1it room, changes in face." Mr.

Bazzetta also stated that he had been thinking about Abbadon, the destroyer.
Further, he stated that in the mirror, just previous to the alleged incident,



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

¢

Michael J. Stexn

Ronald M. Solomon
January 31, 1989

Page 11

Re: BAZZETTA, Joseph C.

that he could view himself with a "raised forehead and mere hair in mirror,
horrifying almost.”

Mr. Bazzetta was again asked if he could specifically recall his consumption
of drugs or alcohol on the day of the alleged incident and he stated:

"High, yes. Couldn't tell you a day there wasn't some drug. Usually

smoked between seven to ten joints per day. Quaaludes. My mentality

then was, it was Satan, drugs, wanted to believe. Told my sister, scaring
her on way to grandparents, Mowm died and I've been getting into this and
maybe it‘’s the right way. Nothing of value. No drug use now, coke use
preferred. Acid or mushrooms, California, smoking heroin, try. Most

drug use in Michigan."

Mr. Bazzetta went on to describe his relationship with his stepmother
and father following the death of his biological mother. He indicated
that his father: "Was drinking heavy again and smoking. Her friends
smoked pot. I guess I hurt for my mom. Stepmother was a dirty woman,
looked at my crotch, private secretary, quit when Dad married her." 1In
further reflecting on the defendant's adjustment following the death of
his biological mother, he indicated: "I went down the wrong path, if

I kept Suzie. Once I started getting into coke and the devil practices,
she was a christian. People said, I hated her with a passion. On the
surface, I was a gentleman."

Mr, Bazzetta also pointed out during the course of the evaluation the
significance of his relationship with his biological mother as well as
his childhood. He indicated that he is the "youngest of four. Beautiful

{(relationship) with all." Further, Mr. Bazzetta described his childhood
ags: "Very positive, warm family. Mother got sick in 1978, breast and
brain (cancer). Died at St. John's, fourteen years at the time. Mother,

attached to her, characteristics similar to her, always her favorite.
Great relationship."

Later in the interview, the defendant was asked if he believed there was
anything else he could have done in order to prevent the alleged offense
from having occurred. Mr. Bazzetta said in response, "Now I can tell

you a hundred things." Further, in regard to his thoughts just previous
to the alleged incident and his thinking in planning the alleged assault,
Mr. Bazzetta indicated that he recalled that he had "picked up the bat
(which he used to initially assault the victim) on way back upstairs."
Further, he said that the bat was what he described as a trophy bat.
Additionally, he referred to his thoughts concerning his having a bathrobe
with a rope-type belt and using the material in a fashion which would

be similar to having "tied in a regular tourniquet” fashion. Additionally,
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Mr. Bazzetta indicated that in regard to his having struck his stepmother

on the head: "Initially, after the final blow, surge of energy. Inside,

I see like an evil me. Believed I was pompous enough that I thought I

was Satan, done not of my will. Cursed her before with the name of the
devil." In the years following the alleged incident, Mr. Bazzetta indicated
that occasionally he would discuss the alleged assault upon his stepmother
to his girlfriend, who was later his wife. At various times, both the
defendant and his wife considered reporting their behavior to the Warren
Police Department. In particular, he noted these thoughts occurred during

the "most stressful times in life." Following the alleged incident, the
defendant said that he experienced nightmares at the motel where the defendant
and his girlfriend stayed, although he "took coke that time." Further,

the defendant related that "It was bothering me, that some days on top
of the world."

When Mr. Bazzetta was asked if he had ever received any outpatient or
inpatient psychotherapy, he indicated that he had received outpatient
psychotherapy from a therapist who he identified as Kathy Frank-Barton,

MSW, CSW. Mrs. Frank-Barton was employed at the Midwest Mental Health

Center at the time that Mr. Bazzetta sought treatment. He related that

he had what he described as several sessions with this social worker regarding
the difficult time he was experiencing following the alleged incident.

Phone consultation with the previous therapist occurred on January 18,

1989. 1Initially, Mrxs. Frank-Barton said that, to her knowledge, no records
regarding her treatment of the defendant are available. The apparent

reason for the lack of treatment records, according to the social werker,
related to the Midwest Mental Health Clinic closing around the same period

of time that the defendant had sought counseling services. Therefore,

Mrs. Frank-Barton provided information to this evaluator on the basis

cof her memory of her contacts with him. The social worker stated that

the defendant had been referred to her by someone from the court systen,
although she believed that the defendant's father initiated contact with

the clinic for services. Further, Mrs. Frank-Barton stated her contact

with Mr. Bazzetta followed his having taken the lie detector test. She
described the defendant as having knowledge and background with cult practices.
Further, she stated that Mr. Bazzetta had placed a curse on his stepmother

as a part of his occult practices and at the time of the curse, did not
underestimate the power of the occult in regard to his curse. Mr. Bazzetta
reportedly was coping with his sense of guilt for his stepmother's disappearance
and according to Mrs. Frank-Barton, was experiencing guilt due to his

curse. The social worker indicated that throughout her contact with the
defendant, he asserted that he had no involvement regarding his stepmother's
death or disappearance. An additional area of concern at the time, was

the defendant's relationship with his girlfriend. Mrs. Frank-Barton indicated
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that Mr. Bazzetta seemed to be frightened when he talked about his bizarre
experiences associated with the occult practices. However, she also described
his using various spells for self-motivated interests. For example, she
recalled that the defendant would invoke the alleged powers of a spell

in order to pass a test at school, toward the goal of aveoiding studying

and additionally would use these same alleged powers to accomplish the

goal of getting ". . .out of trouble or conseguences." Mrs. Frank-Barton

was asked if she ever identified or observed any symptoms which would

suggest psychotic thinking or evidence of mental illness. The social

worker indicated that she "didn't think he was crazy, had never thought.®
Further, she also believed the defendant to be what she described as harmless.
In regard to his relationship with his girlfriend at the time, the therapist
indicated that it was a ". . .fairly new and positive in terms of negative
things" for the defendant. The therapist indicated that to the best of

her recall, she saw the defendant either three or four times in outpatient
psychotherapy. She summarized his involvement as not being "terrifically
motivated! for treatment.

Mrs. Frank-Barton stated that Mr. Bazzetta described to her various dreams
and visions which she assessed as astro perjection experiences versus

an actual physical experience, according to the therapist. In this social
worker's opinion, the experiences that the defendant described were what
she assessed as being similar to dreaming and visual perceptual experiences.
Further, it was the therapist's opinion that the defendant never presented
information that suggested that he acted out his aggressive thoughts or
feelings, but rather placed hexes and spells on others. Mrs. Frank-Barton
did recall that the defendant placed a curse on his stepmother. She described
their relationship as exhibiting a great deal of conflict and he resented
her, which resulted in a great deal of verbal arguments. In regard to

the curse on his stepmother, the social worker indicated that it was her
belief that the defendant placed the curse on her ". . .in a moment of

rage, that's how he acted out his anger toward her."

Mrs. Frank-Barton described her assessment of the defendant as: “"Pretty
typical adolescent, arrogant, trying to be cool, want everyone to love
me. Not atypical from an upper class family. Not different than adolescents

dealing with frustration and anger." In regard to the defendant's involvement
with the occult, the social worker did indicate that her client had involved
himself ". . .much deeper than most kids." During their sessions, it

was the social worker's opinion that the defendant "needed to free (himself)
from occult things. Going about positive alternatives and more constructive.
How to make those choices, needed direction. Spirituality was the focal
point (of the sessions)." However, the therapist noted that the defendant
quickly lost his motivation and began to exhibit what she described as
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denial on the part of the defendant in dealing with these conflicts.

Again, Mrs. Frank-Barton was asked if she ever observed indicators or

heard the defendant describe any psychotic behaviors and she stated during
the course of the phone consultation, "Not at all." Further, she indicated
that the defendant was "no more characterological than any other teenager."
Further, as previously indicated, the therapist related that the defendant

“never described that 1 can recall, physical aggression." In many ways,
the therapist viewed the defendant at that time in his life as a "brat,
didn't want to study, didn't want to work." In regard to the defendant's

relationship with his stepmother at the time of her disappearance, the
therapist indicated that while the defendant had experienced a great deal

of conflict between he and his stepmother, they were "getting along fine

when she disappeared." Further, the social worker stated that the defendant's
"behavior was consistent from appointment to appointment. His mood improved.®
However, she did note that the defendant felt “"blown away" in reaction

to his stepmother's disappearance. Despite his reported emotional reaction

to her disappearance, the therapist related that there was nothing erratic
presented in terms of his behavior, and in summary, "If (the defendant

was) on the con, he did a wonderful job.™"

Joseph Bazzetta was interviewed at the Center for Forensic Psychiatry

on October 18, 1988, for approximately five hours in addition to psychological
testing. At the time, the defendant indicated that he was in the custody

of the Oakland County Sheriff's Department. He presented as a tall, medium-built,
white male who was dressed in a white tee shirt with standard-issued jail
clothing and looked to be his stated age of 24 years. Throughout the
interview, Mr. Bazzetta was talkative toward the examiner and related

in an open fashion. He reported his pattern of sleep and appetite as

adequate and stable. Further, he indicated adequate adjustment since

being incarcerated on June 15, 1988, and further related that he occupies

his time by reading and exercise. He denied current suicidal or assaultive
ideation. Mr. Bazzetta was well oriented in all spheres and displayed

no deficits in attention or in concentration. He did not report crying

spells or other symptoms suggestive of significant depression. Mx. Bazzetta
reported that he is not currently taking any medications. He reported

no current medical concerns, with the exception of hemorrhoids. The defendant
appeared to be functioning in the above average range of general intellectual
functioning. He displayed an above average fund of general information

with good abstract reasoning abilities and sccial judgment skills. His

speech was coherent, goal directed, and relevant and free of such signs

of an underlying thought disorder as loosening of associations or gross
illogic. Mr. Bazzetta denied any grandiose ideas, although did indicate

some paranoid fears regarding the prosecutor who is handling his case.
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Further, the defendant denied any delusions or bizarre beliefs. He denied
that he was experiencing hallucinations, and there were no indicators
of such experiences suggested by his behavior. There was an absence of
significant clinical depression, elation or euphoria, irritability or
rapid shifts of emotional state. The defendant did report having experienced
in the past demonic control as well as perceptual experiences, primarily
visual related. to his occult practices. However, he indicated that he
has not experienced these perceptions or beliefs since approximately October
of 1986 when he made the decision to throw his satanic bible away in California.
Additionally,'Mr. Bazzetta described visual perceptual experiences which
related to his heavy abuse of drugs and alcohol beginning at the age of

' approximately 16 years. In summary, the defendant appeared to be mildly
anxious in reaction to his current legal situation, although in excellent
contact with reality.

It is this examiner's opinion that the defendant's discussion regarding

his visual perceptual experiences as well as having been under demonic

control are characteristic of his attempt to explain his behavior. 1In
particular, it is interesting to note that the defendant's only reference

to having believed he was experiencing demonic control was at the time

just previous to the alleged incident. It is this examiner's opinion

that the defendant'’'s explanation is toward the goal of avoiding responsibility.
This pattern would be consistent with the report given by his outpatient
psychotherapist just following the disappearance of his stepmother. Additionally,
even according to the defendant's cown self-report, he had become angry

and disappointed that his previous curse upon his stepmother had not been
successful. As previously indicated, the defendant related, "Thought

it would work. Almost an embarrassment with Michelle." It was the defendant's
hope that his stepmother would be involved in a plane crash on her return

from St. Louis, Missouri. Upon initial presentation, although it may

appear that the defendant's attempt to explain his behavior in regard

to demonic control and various visual perceptual experiences are indicators

of psychotic thinking, there are no indications based upon Mr. Bazzetta's
presentation which would suggest that he has ever experienced delusional
beliefs or hallucinations. Further, according to the defendant's outpatient
psychotherapist, she never observed any indications of psychotic thinking

and, in fact, viewed the defendant as "no more characterological than

any other teenager." Additionally, the Minnesota Multiphasic Personality
Inventory (MMPI) was also administered to the defendant as a part of the
evaluation. The profile of Mr. Bazzetta indicates a valid profile with

no evidence of psychosis or symptoms of mental illness. In summary, there

were no indicators which would suggest any active thought disorder either
during the interview or in the psychological testing that was completed

as a part of the evaluation. As previously indicated, the defendant did
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not refer to the influence of Satan during the course of the interview
except in reference to the alleged offense. It is this examiner's opinion
that the defendant's version in regard to the influence of his demonic
control at the time of the alleged incident is self-protective as well

.as a means toward explaining his behavior. Mr. Bazzetta presented as

an individual who was in excellent contact with reality at the time of

the evaluation, and, according to his previous therapist, who saw the
defendant shortly after the alleged incident, he was described as a typical
adolescent who attempted to use his spells and hexes toward the goal of
avoiding responsibility as well as aveiding the consequences to his behavior.
Additionally, according to the defendant's own self-report, he further
presented as an individual with a pattern of drug and alcohol abuse.

While the defendant was able to acknowledge his sadness regarding the

death of his biclogical mother, he also referred to the impact of his
relationship with his stepmother in regard to his biological mother's

death. Specifically, the defendant referred to his stepmother, during

the course of an argument in either May or June of 1983, having accused

him of causing the death of his biological mother. This argument occurred
several months previous to the alleged incident, and the defendant recalled
his "bringing out a book, Satan will curse you," in reaction to her accusation.
While on the surface, the defendant reportedly came to an "agreement between
her and I, could live with each other,'" the defendant continued to experience
anger and resentment regarding his stepmother's accusation. It was at

this point during the evaluation that the defendant became tearful, both

in regard to the accusation as well as his continued feelings related

to the loss of his biological mother through death. According to the
defendant's self-report, he placed a curse upon his stepmother for her
accusation against him. While on the surface, this practice might appear
unusual, it was not atypical, according to his outpatient psychotherapist

at the time, who noted his pattern of placing curses and hexes upon people
apparently in hopes of avoiding responsibility for or consequences of

his behavior. Additionally, according to the social worker's report,

the defendant also used his occult practices as a means toward acting

out his aggression, especially toward his stepmother. .

Other materials were also reviewed as a part of the evaluation and included
drawings that the defendant produced around the period of time of the

alleged incident as well as music which he wrote titled, "Maulkeeps,"

and parts of two books titled, "The Satanic Bible" and "Magick." While

these materials were of interest in consideration of the defendant's interests
around that period of time, they do not, in this examiner's opinion, suggest
evidence of mental illness. Rather, they provide insight into the practices
of those individuals who espouse interest in the occult.



Received by MSC via Prisoner E-Filing Program 04/13/202 at 8:21 am

Michael J. Stern

Ronald M. Scolomon
January 31, 1989

Page 17

Re: BAZZETTA, Joseph C.

Concerning the matter of criminal responsibility, MCL 768.2la indicates

that a person is legally insane if, as the result of mental illness or
mental retardation, as defined in MCL 330.1400a, "That person lacks substantial
capacity to either appreéciate the wrongfulness of his conduct or to conform
his conduct to the requirements of the law." The definition of mental
illness so indicated is the existence of "A substantial disorder of thought
or mood which significantly impairs judgment, behavior, capacity to recognize
reality or ability to cope with the ordinary demands of life." This section
also indicates that "A person who 1s under the infiuence of voluntarily
consumed or injected alcohol or controlled substances at the time of his
alleged offense shall not thereby be deemed to have been legally insane."
While the defendant reported certain visual perceptual experiences previous
to the alleged incident, these experiences would not, in this evaluator's
opinion, suggest symptoms of mental illness. After a thorough review

of all the available information, the defendant's presentation at the

time of the evaluation, his report of his behavior around the time of

the alleged offense, and consultation with his former psychotherapist

who treated Mr. Bazzetta at around the period of time of the alleged offense,
it is this examiner's opinion that Mr. Bazzetta was not mentally ill at

the time of the alleged offense. Further, a review of the defendant's
history prior to the alleged offense does not reveal an indication of

a history of such a substantial disorder of thought or mood. In fact,

there was no indication that the defendant has ever presented with & history
of mental illness as defined by statute. The defendant did not describe
impairment in reality testing during the time period preceding the alleged
offense or during the alleged offense. He did present as an individual

who, at the time of the alleged offense, exhibited patterns of dependency

on drugs and alcohol and an interest in occult practices. However, as
previously indicated, these patterns do not indicate mental illness as
defined in the statute. It was also the opinion of this examiner that

the defendant did not lack substantial capacity to either appreciate the
wrongfulness of his conduct or to conform his conduct to the reguirements

of the law as a result of mental illness at that time. For example, in
regard to Mr. Bazzetta's appreciation of the wrongfulness of his behavior,
his self«report of purchasing foliage at Frank's Nursery while enroute

to the eventual burying site of his stepmother, would certainly reveal

his attempt toward covering up his behavior. Additionally, according

to the defendant's self-report, he had previously checked in the kitchen

to discover whether his stepmother was there in order to plan for his
assault and eventual death of her. Additionally, Mr. Bazzetta referred

to ". . .asking for the God of darkness to give me strength, if actually

was going to go through with killing her." As previously indicated, Mr.
Bazzetta's use of practices involving spells and hexes was a pattern directed
toward the goal of avoiding responsibility and consequences to his behavior.
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For example, as previously indicated, Mr. Bazzetta would use his alleged
power from occult practices to avoid studying for exams. According to

the defendant's own self-report, there are numerous indicators of the
defendant's awareness of the criminal nature of his behavior. For example,
the defendant's use of handcuffs in order to control his stepmother's
movement following the alleged assault, his wrapping her body in a quilt
as well as visgueen, his transporting the victim to a remote area, and

as previously indicated, his purchase of green foliage to match the greenery
in the area of the grave are all indicative of Mr. Bazzetta's appreciation
of the criminal nature of his behavior. The defendant reported a loss

of volitional control in regard to his initial assault upon his stepmother.
This report is not consistent with the organized and goal-directed quality
of his behaviors and activities at the time of the alleged offense. It
should be noted that according to the defendant's own self-report, he

had consumed controlled substances previous to the alleged offense which
the defendant described as "doing lines," which referred to his use of
cocaine. Specifically, immediately preceding the alleged incident, as
previously indicated, the defendant recalled "doing lines, pacing, the

bat in my hand, bathrobe upstairs. . .remembering doing it during the
little rituals. All the time, I was getting high, if I could do it, I'd
do it."” As indicated in the statute, Mr. Bazzetta would not be exculpable

for his behavior based on his consumption of controlled substances. In
summary, and for the above stated reasons, it is the opinion of this examiner
that Mr. Bazzetta does not meet the Michigan statutory criteria for being
considered legally insane at that time; he rather appears to have been
criminally responsible.

With respect to the issue of diminished capacity, it is this examiner's
understanding that the question of diminished capacity refers to the defendant's
capacity to form specific intent. Possible factors of diminished capacity
considered during the evaluation included intoxication, mental illness,

brain damage, mental retardation and psychological and/or environmental

sources of stress not amounting either to mental illness or mental retardation.
As previously indicated, there was no evidence during the evaluation to
indicate that the defendant is mentally ill or mentally retarded as defined

in the statute. Further, there were no indicators to suggest a diagnosis

of brain damage at the time of the evaluation or at any time based on

the defendant's reported history. As previously indicated by the defendant's
own self-report, Mr. Bazzetta's past difficulties include patterns of

drug and alcohol abuse. These patterns based on Mr. Bazzetta's self-report
are not indicators of mental illness. With regard to stresses that the
defendant had been experiencing around the time of the alleged offense,
according to the defendant's own self-report, he had been angry with his
stepmother, and in part this had related to an argument during the months
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of May or June previous to the alleged offense. However, Mr. Bazzetta's
feelings in regard to the argument are understandable and again, do not
indicate signs of mental illness. With respect to Mr. Bazzetta's level

of intoxication or use of controlled substances at the time of the alleged
offense, as previously indicated according to the defendant's own self-report,
he had voluntarily consumed cocaine to the best of his memory just previous
to the alleged incident. He also indicated that this was not an unusually
large amount of drugs for him to ingest around that period of time, but
rather a fairly typical amount. The question of diminished capacity is

not whether a defendant's capacity was simply diminished or limited for
whatever reason, but whether his capacity was so diminished as to actually
prevent him from forming the requisite intent. While the fact of intent

is a question for the trier of fact, other aspects of the defendant's
self-report as well as other available information regarding the defendant's
behavior suggest that he was able to perform complex, sustained, purposeful,
and goal directed activities at the time of the alleged incident. He

stated he took the trophy bat to strike the victim from behind and his
bathrobe belt to strangle her. He wrapped her body several times with
various material and contained her hands by handcuffing her. He bought
foliage to match the greenery in the area and buried her in a remote location
away from his home. While the defendant referred to performing a ritual
through the occult practices, it is this examiner's opinion that the ritual
for the defendant provided a later explanation of his behavior and an
attempt toward avoiding consequences to his behavior. In light of these
considerations, there is no basis for an opinion by this examiner that

Mr. Bazzetta would have been incapable of forming the intent elements

at the time of the alleged offense. If the trier of fact should find

that he was engaged in criminal behavior on the occasion in question,

it is the opinion of this examiner that the elements of diminished capacity
do not apply to the current alleged offense for this defendant.

Respectfully submitted,

Patricia L. Watson, Ph.D.

Certified Forensic Examiner
Licensed Clinical Psychologist
Assistant Director, Evaluation Unit

PLW/ckw
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Text
[*668]

Introduction

Age, rather than death, has come te define the Supreme Court’s Eighth Amendment jurisprudence, In three dedsions
over the last nine years, the Court has significantly altered the criminal sentencing landscape by doling out constitutionat,
categorical discounts on capital and noncapital punishment for those who had not yet celebrated their eighteenth birthdays at
the time of their crimes. @The Court rejected capital punishment for those under eighteen, @ then life without parole in
nonhomicide cases, i4:4f and most recently, the Court held that the Eighth Amendment prohibits mandatory life without parele
sentences. [E_.t] Each decision has tumed on attributes, or factors, thherent in youth that the Court has found make those
under eighteen less culpable for their crimes under the Eighth Amendment, E_A] They [*669] include offenders' (1} tack of
maturity and underdeveloped 'sense of respensibility, (2) vulnerability to negative influences and fimited control over their
enviropment, and (3) lack of characters that can be rehabilitated. [?J?i

These factors have nat been surmised simply from precedent or common sense. Rather, the Court has relied on scientific and
soclological studies to support its finding that these three characteristics are inherent among these under eighteen, E reduce
that group's culpability, and accordingly reduce the punishments that society can justly impose. ;;ﬂ But the Court's reiiance
on such evidence overextends its usefulness. Neuroscientific and psychologlcal data on which the Court has refied does not
identlfy a bright-line age at which these three factors no longer lessen culpability. 110 2§ Their resulting impact on penological
justifications supporting legitimate punishment, which have also been central to the Court's holdings, similarly does not hinge
on an offender having a particular number of candles on his birthday cake. The Court itself has previously recognized the
shaltow truth of age, holding youth to be “more than a chronclogical fact" and instead "a time and condition of life when a
person may be most susceptible to influence and to psychological damage.” {113‘.‘ Stllt, since Roper v. Simmans, the Court has
resolved to categorically and increasingly mitigate punishment based on youthfulness via the Eighth Amendment only when
offenders are under eighteen. While [*670] the Court in Roper acknowledged and discounted the limitatlons of its bright-line
rule, § ! the Miller Court did not address the issue.

This Comment aims to selze on the Miller Court's silence and demonstrate the inequity in drawing a bright line at eighteen for
considering youthfulness in mitigating punishment under the Court's fogic. Given both the sclentific Impossibility of identifylng
a precise age at which characteristics of youthfulness cease, and the Court's repeated recognition that these very factois
impact culpability and preclude just punishment, {13 %] the current approach cannot stand. Instead, this Comment argues that
if the way to address the increasingly punitive orientation of criminat justice remains one of protecting youthfuf defendants
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through the Eighth Amendment, then the same consideration of you{bﬁulgess that has been deemed constitutionally relevant
for those under eighteen must also be available for equally youthful {14 %; defendants over eighteen to assert when they face
equally harsh and irrevocable sentences.

While considerable literature discusses sentencing policy for young offenders, this Comment focuses on the Supreme Court's
trio of categorical decisions to examine the justifications for @ bright-line ruie and, ultimately, to lend support for defendants’
abilities to seek out the mitigating force of youthfulness up to age twenty-five. By continuing to categorically exclude those
over eighteen in homage to society’s traditional demarcation point of adulthood, the Court loses sight of the exceptlonality of
criminal punishment compared to other rights-allocating areas of the law, such as voting. Furthermore, setting a bright line at
eighteen unjustly disregards offenders over eighteen who, in many instances, wouid likewise be deemed less responsible under
the scheme of justifications the Court has set forth,

Following this Introduction, Part I of this Comment provides background regarding the relationship between youthfulness and
cuipability. First, it sketches its historical foundations, describing both the [*671] early commen law infancy defense and the
rise and fail of the rehabilitative Juvenile justice model. Second, It describes the biological underpinnings of youthfulness that
have been documented through psychological and neurosclentific study. Third, it shows how the Supreme Court has given this
evidence Eighth Amendment significance.

Part IT then raises three key issues with the Court's bright line at eighteen. 1t highlights the lack of sclentific support for a
categorical line, describes the Court's improper comparison to other rights-allocating areas of the law, and demonstrates how
penological justifications for punishment can be simiiarly undermined for youthfut defendants over eighteen.

Finally, Part I1{ argues that the Court should make the mitigating effect of youthfulness available to youthful offenders
batween the ages of eighteen and twenty-five by recasting its categorical line as a presumption. Under such a scheme,
defendants up to efghteen years old would be irrebuttably presumed youthful, while defendants between the ages of eighteen
and twenty-five could seek to show that they meet the Court's "youthful” critarion and likewise deserve protection from
irrevocable sentences.
1. Background

[TA. CENTURIES OF RECOGNIZING THE IMPACT OF YOUTHFULNESS ON CULPABILITY -

The correlative relationship between youthfulness and culpability has Jong been recognized through the concept of Infancy. }

any crime, @Those aged seven and under were irrebuttably presumed to lack the mental capacity to form the criminal
intent necessary for justly imposing punishment. :@ While individuals [*672] between ages seven and thirteen were
additionally presumed incapable of forming that intent, @ proof that the child knew his act was wrong could rebut the

L After the U.S, Bill of Rights was adopted, the common taw rebuttable presumption of incapacity to commit
felonies for youth between ages seven and thirteen remained in force, but “adult” punishments, such as execution, could
theoretically be imposed on anyone over the age of seven, [T_D_—_‘

These gradations based on age reflected the impaortance of a guilty conscience for criminal punishment, Ta constitute a
complete crime, “cagnizable by human laws,” Blackstone wrote, "there must be, first, a vicious will; and secondly, an unlawful
act consequent upon such vicious will.” @ If a jury confronted a defendant incapable of committing a felony, Sir Matthew
Hale advised that it could find that he committed the act but was not of sound mind, or that he could not discern between
good and evil. EZ‘__~ Determining culpability in this way reflected the understanding that developmental differences prevented
very young offenders from forming criminal intent. 23 £] When offenders then passed the minimum threshold of competence,
their diminished responsibility could still render them less cuipable. EE Defendants aged seven to fourteen were presumed
to possess a natural incapacity to be guilty of crimes, which the state could rebut upon [*673] individualized determinations
For this group of defendants, therefore, "the capacity of doing ill, or contracting guilt,” as Blackstone put it,
was "not so much measured by years and days, as by the strength of the delinquent’s understanding and judgment"'@

Around the turn of the nineteenth century, recognition of youth developmental differences took on a new character.
Progressive reformers, {);7_.‘; animated by worsening household conditlons and scholarly reconceptualization of childhoad,
ES__!{gsought to establish separate courts to adjudicate young offenders @ - sometimes as old as twenty-one. {302 The
new courts’ alm was to treat young offenders rather than punish them. 'i_.;,} As such, a concern for youth welfare took
precedence over concerns with their offenses. Eg__‘ he courts exercised states' parens patriae authority {é:i;ﬂ to [*674]
emphasize treatment, supervision, and control in place of traditional, punitive criminal procedures. @E Bacause punishment
and blamewaorthiness largely had no place In this rehabilitative model of justice, issues regarding youthfulness and culpability
received little attention for much of the twentieth century. [3_57;

That changed by the late 1980s with skyrocketing juvenile cime rates. Between 1980 and 1994, the number of juvenile
arrests for violent offenses climbed 64% and juvenile arrests for murder specifically jumped 99%. Eﬁ Media coverage of
crime also exploded, E;i} and state legistatures responded in near universafity. E_s—:f Over a period of just three years from
1992 to 1995, forty states enacted lfaws making it easier to prosecute juveniies in aduit [*675] criminat court, E‘; and
forty-seven states and the District of Columbia made changes in their laws concerning juvenile crime. @Although many
observers mark the beginning of the end of the traditional juvenile court decades earlier when the Supreme Court decided In
re Gault, spiking juvenile crime rates further upended support for rehabllitative ideals and amassed calls of "adult time”
for "adult crime” @ - especially as fear swirled regarding an entirely different breed of so-called super-predators. @
Taken together, the new legislative schemes represented a "fundamentat shift” in juvenile justice away from rehabiiltating
offenders and toward punishing [*676] them. @ Over the coming several years, however, many bes to question
whether the "get-tough" laws and Increasingly “adult” punishments were actually making the public safer. }:

B. FINDING YOUTHFULNESS IN PSYCHOLOGY AND NEUROSCIENCE
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l As publi bate surrounding youth prosecutions swelled, some researchers looked toward youth development with renewed D
interest. i In the decades laying bare the promise of the rehabiiitative juvenile justice modet, both developmentat
psychologists and neuroscientists exploring the practice of brain imaglng honed In on changes in brain composlition and
behavior occurring between adolescence and adulthood.

Psychologists identified a number of irmportant distinctive qualities attributable to youth. For exampie, psychologists feund
early adolescence to be accompanied by Increased susceptibillty to peer pressure, g_z_.g]Adolescents were also found to attach
more weight to short-term consequences, @ and they did not extend projections for consequences as far [*677] into the
future as did older youth. @ Psychologists additionally discovered evidence suggesting that adolescants may be driven
more by rewards and less by risks than “aduits” are. E@E} Mareover, psychologists found empiricat support for the theary on
adolescence first articulated by Erlk Erikson, @ which suggested that moving into adulthood invelved changes in the way
young people formaed their identities. @

In the field of neurascience, research began to depict adolescence as a peried of continued brain growth and change. A pair of
neurogimaging studies inn 1999, for lnstance, showed continued development through adotescence of the brain's frontal lobe
@ - essential for such functions as anticipating consequences, planning, and controlling impulses. E_E_E_}Gray matter in the
frontal Jobe was shown to spike just prior to ado!escenceEz: nd [*678] then decrease between adolescence and early
adulthood ;_'5:5___5.} in a process knawn as pruning, Like sculpting a tree, pruning mirrers "cutting back branches [to] stimulate[}
health and growth.” [572] The gray matter reduction (s accompanied by a white matter increase. {58 & Through the cellular
maturation process known as myelination, white matter devefopment is said to improve cognitive functioning. {59 & Because
the samples for these studies were [tmited tn age, however, they could not support cenclusions about the endpeint of brain
maturation. @ When a team of neuroscientists finally mapped the trajectory of brain maturatien using a sampie of
individuals ranging in age from seven to eighty-seven, they observed gray matter density changes contlnuing beyond
adalescence into adulthood. @

Psychology professors Laurence Steinberg and Eltzabeth Scott adopted the thrust of these and other emerging neuroscientific
studies showing brain maturation to continue Into early aduithood as part of thelr influential 2003 article, Less Guilty by

Reason of Adolescence. |62 & Combined with psychologlcal research, discoverles regarding the brain systems Implicated In
judgment and impulse control provided the basxs Professors Steinberg and Scott's argument that youth should not be held

to the adult standard of criminal responsibility. 6 he authors, renowned in [*679] their fields, asserted that youth
cuipabllity should be mitigated for those under elghteen due to adolescents' diminished decisionmaking capacities, their
relatively tower ability to resist coercive influences, and the fact that their characters still undergo change. Although the
professors acknowledged that "we are a [ong way from comprehensive scientific understanding In this area, and research
findings are unlikely to ever be sufficlently precise to draw a chronological age boundary between those who have aduit
decision-rmaking capacity and those who do not,” 165 &| they concluded that sufficlent evidence mandated a change in juvenﬂi‘/

punishment, {66 &}

C. ATTAINING EIGHTH AMENDMENT SIGNIFICANCE

1. Roper v. Simmons.

In 2005, psychological and neuroscientific evidence-based explanations for youthfulness found their way into Supreme Court

jurisprudence. The Court for the first time endorsed scientific findings relating to human devefopment in support of reducing

youth culpability In Roper v. Simmons, the case of a teenager sentenced to capital punishment for murder, }67 &j Christopher

Simmons sought postconviction refief after the Supreme Court decided Atkins v, Virginia, [6_' a mentally
v S—med 1 -

retarded person to be unconstitutionat cruel and unusual punishment. Despite the grisly details of his crime,

argued that the same reasoning in Atkins prohibited the execution of a juvenile who committed his crime when he was

younger than eighteen. {70%; The Supreme Court [*680] reconsidered precedent and agreed, {71 &{ In an opinion written by

Justice Anthony Kennedy «, the Court held that the objective Indicta of consensus Erlgg provided sufficient evidence that

sodlety views juveniles as "categorically less culpable than the average criminal.” {22&; Juveniles up to the age of eighteen,

according to the Court, comprise a certain class of offenders for which the death penalty may not be imposed. {73 &; Because

Roper extended to sixteen-and seventeen-year-olds the same protection that Thompson v, Oklahoma provided for those under
sixteen, the greatest significance of the Court’s opinion might have come not from what the Court said, but how it said it

Specifically, in describing the class of offenders te whom capital punishment can no longer be imposed, the Court relied on
three differences between "juvenites under 18" and “adults” - lacking maturity, being vulnerabie to negative influences and
outside pressures, and not having as well-formed characters. {74 ] These findings, according to the Court, reflected both what
"any parent knows" and what scientific and sociological studies tend to confirm. 175,&;As a resuit of these characteristics,
young offenders were held to be less blameworthy than adults who commit similar crimes, less likely to be deterred by the
prospect of death sentences, and less likely to be irretrievably depraved. izé‘_:{[

While the Roper Court differentiated “juveniles under 18" from “aduits," it acknowledged the limitation of such a
categorization. Justice Kennedy wrote, "the qualities that distinguish juveniles from aduits do not [*681] disappear when an
individual turns 18," Still, the Court insisted upon drawing a bright line for ruling out the death penalty as
disproportionate punishment, looking beyend criminal punishment to suggest a national consensus fitting within the Eighth
Amendment rubric. Since elghteen is "where soclety draws the line for many purposes between childheod and adulthood,” the
Court concluded, so too it is where "the line for death eligibility ought to rest,” {78§The Ceurt thus rejected an Individualized
standard of culpability based on youthfulness in favor of a categorical rule to protect all offenders below the age of eighteen.

2. Graham v. Florida
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The Court cemented its bright fine for mitigating unduly harsh punishment in Graham. There the Court considered a challenge
to a mandatory life sentence for a seventeen-year-old whe committed a pafr of nonhomicide felonies. (793: In another opinion
written by Justice Kennedy, the Court found that Terrance Jamar Graham's {ife-without-parole punishment constituted cruef
and unusual punishment based on three refated concerns: (1) the offender’s limited culpability, {2) the particular severity of
fife Imprisonment without parole, and (3) the failure of penological theories of retribution, deterrerice, incapacitation, and
rehabilitation to justify such punishment. E_g_o_;t]

For the first consideration, the Graham Court relied on Roper's holding that juveniles are less culpable and therefore less
deserving of the most severe punishments because they lack maturity, are more vuinerable to negative influences and outside
pressures, and their characters are not as well-formed, [Ef‘ he Court also noted that no "recent data" provided a [*682]
reason for the Court to reconsider Roper's sociological and scientific observations. !823 Instead, further developments in
psychoiogy and brain science continued to show "fundamental differences between juvenile and adult minds,” EBE including
that “parts of the brain invoived in behavior control continue to mature through fate adolescence." @

For the second consideration regarding the severity of life without parole, the Court acknowledged the reality of passing time,
Life-without-parole sentences already constitute "the second most severe penalty permitted by law.” @ Eurthermore, under
sentences of life without parole, younger offenders generally serve more years and greater percentages of their lives behind
bars than adults. E@_;%j Consequently, the Court noted that imposing such punishmants on younger offenders was especially

harsh, {87 3]

Finally, the Graham Court considered penological justifications for juvenile sentences of life without parole for nonhomicide
offenses. Weaving many of Roper’s developmental findings into its analysis, the Court found that none of the gual'
punishment provided adequate justification for sentencing juvenile nonhomicide offenders to life without parole. |8:
Court nuled out retribution {because of offenders' reduced morai culpability), @; deterrence (because of their
impetuousness), .90‘3':_] incapacitation (because of offenders' capacity for change), ig12]and rehabilitation (because life without
parole forswears any potential rehabilitation). [g_z__g Finding no legitimate justification for Graham's sentence, the Court found
that it was by Its nature disproportionate and failed to pass Eighth Amendment muster. 535

3. Miller v. Alabama

The Court extended its reliance on youth developmental differences even further in Milfer, which concerned two cases of
fourteen-year-olds [*683] mandatorily sentenced to life in prison without parale for their involvement in murders. {94 &{The
Court held that the Eighth Amendment forbids mandatory sentencing schemes that do not allow judges or juries to consider
the mitigating characteristics of youth, as precedent established that “children are constitutionally different from adults for
purposes of sentencing." [55 &}

Here agaln, the Court relied upon the distinct developmental quaiities of youth that render young offenders jess culpable and
impair penological justifications for their punishment, !e__s:;] But this time, the Court did not rely on national consensus against
the punishment or find reason to limit its holding to specific types of crimes. [§__J Rather, the Court melded Roper and
Graham’s focus on prohiblting severe punishments based on certain offenders’ reduced culpabiiity with other precedent that
requires sentencing authorities to consider defendants' character)stics in doling out the most severe punishments. '__l_i_:t Inso
doing, the Court noted that the “distinctive (and transitory) mental traits and enviranmental vulnerabilities” of youth were
hardly crime-specific, @ 1In addition, it noted that IIFe-MWsantences should be treated as akin to capital l
punishment when the offenders are young. [1001:i Because youth matters in determining whether an irrevocable sentence is
appropriate, the Court held that "a judge or jury must have the opportunity to consider mitigating circumstances before
Imposing the harshest possible penalty for juveniles.”

JEY

[*684] Despite its lofty phrasing about the importance of youth in sentencing, Miller firmly cabined its holding to those
under the age of eighteen. [ﬂﬁgj Lower courts following Miller unsurprisingly do the same, Rather than embracing Miller's
appeal for individualized sentencing before the harshest possible penalties can be imposed, they cling to the hardline
dichotomy between "juvenile” and “aduit” offenders. For example, a Florida court of appeals tersely rejected the petition of a
defendant who was nineteen when he committed his crime. {103 iho the extent that the petitioner asked the Florida court to
expand Graham and Miller "to other "youthful offenders’ unds ge of 21," the court noted it was “bound by the
pronouncements of the Supreme Court of the United States Several other courts follawing the eariler decisions in
Roper and Graham similarly invoked the Supreme Court's bright line to reject young adults’ Eighth Amendment claims. 565
The following Part iflustrates why the reascning underpinning Roper, Graham, and Miiler requires courts to allow defendants up
to age twenty-five to present evidence in mitigation about their youth at the time of their crimes.

11, Discussion.
While the Court for decades has considered youth to be less culpable and recently invaked science to support a new era in that
tradition, it refuses to recognize that young people just over the chronofogical age of eighteen might similarly be less culpable.
Yet, the Court recognizes that that age is an Imperfect proxy for diminished culpability. The Roper majority stated [*685]
that “the qualities that distinguish juveniles from adults do not disappear when an individual turns 18." {106 X

This Part presents three reasons why clinging to the bright iine at eighteen for mitigating punishment is Jnadequate. Holding
the mitigating factars of youth to be relevant anly until age eighteen is inconsistent with, and overextends, the very scientific
and sodialagical data the Supreme Court touts. Further, relying on the age of eighteen simply because eighteen “is the point
where society draws the line for many purposes between childhood and adulthood" {107 & inappropriately equates the right
not to be punished more severely than one deserves with affirmative rights to engage in certain adult conduct. Finally, drawing
a bright line at eighteen and disregarding the characteristics of older youthful defendants falls te serve any of the penological
Jjustifications that the Supreme Court has ruled imperative for harsh and imrevocable sentences,
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A, OVEREXTENDING THE DATA

The Court has eagerly espoused sclentific and sociological data te boister its conclusions regarding what makes “juvenifes"
devefopmentally and constitutionally different from “aduits.” But the Court has been less than eager to address the research's
inability to identify a precise point when developmental maturity can be convincingly presumed for the entire class of youth -
even in the very data it cites, As one team of researchers has lamented: “Unfortunately, judges, politicians, advocates, and
journalists are biased toward drawing a single line between adolescence and adultheod for different purposes under the law
that Is at odds with developmental cognitive neurusclence."jms:.

Examples from Miller and Roper demonstrate this point. Miller and Roper both palnt to Professors Steinberg and Scott's Less
Guilty by Reason of Adolescence as authority for the developmental differences between [*686] those under and those over
eighteen. 1|:|9:l:l Yet, Professars Steinberg and Scott explicltly note that research findings are "unlikely to ever be suffictently
precise to draw a chronological age boundary™ for acquiring adult decislonmaking capacities. {110 &f Further, some of the
studies on which they rely actually show development continuing beyond age eighteen. {111 iller also relies on two briefs
to suggest that the science supporting Roper's and Graham's conclusions has "become even stronger.” {112 & While it is true
that thaose briefs potnt to additional research, that research hardly supports the Court's bright line. Quite the opposite: the
brief from a of psychology professors notes how a youth's brain "is not fully mature until an individual reaches his or her
{113 & Compelllngly, It polnts to research from National institute of Mental Health neurosclentist Jay Gledd, wha
concluded that the parts of the brain linked to decisionmaking and impulse iphibition do not fully develop until that time.
114 % The American Psycholegical Association amicl brief simifarly notes how juveniles’ development continues throughout
tate adolescence and inte young adulthood. {115 £ In describing such findings, the American Psychological [*687]
Assoclation skirts the binary "juvenile” and "adult” labels it originaily set out to apply. {1 &

—
Recent psychological and soctological research further calls the Court's strict classifications of "juveniles” and "adults" into
question, Similar to how psychologist G. Stanley Hall identified a new life stage of “adolescence” at the turn of the twentieth
century, j11; researchers today are redefining young adulthood. E‘ﬁ‘ Aliuding to milestones that traditionally defined the
transition to adulthood, |119 i sociologists are charting the course of a "changing timetable” for development. }120'55 Leading
that charge Is Jeffrey Amnett, the same psychologist and research professor cited in Roper who has since marshaled support for
a new stage of life tasting From the late [*688] teens through the mid-to fate twenties - "emerging adulthood.” i
Among the trends on which Professor Amett and others rely, young people are putting off marriage. {122
of marriage has unprecedentedly shifted into older ages in recent years, i123 | Young people are aiso living with their parents
fonger and with greater frequency. {124 & When they do not five with their parents, they are still unlikely to have families of
their own, EE As a result, by choice or circumstance, }_g_s:géyoung people are forestalling the beginning of traditionally
"adult" fife. To Impose Roper, Graham, and Miller language, they appear to lack the degree of maturity that previous
generations of adults commanded, they still seem vulnerable to outside pressures, and their characters remaln not very "well-
formed.” 127 &]

Some of the stimuli behind the delay m adulthood are unsurprising: Americans' views toward young people's sexual
relatlonships have [*689] changed. {128 &} More people are pursuing higher education. i3 nd a sluggish job market
and burdensome student foan debt have otherwise stalled buying homes and starting familles. {1 pg‘ The legal impllcations of
such a delay, however, are less than clear. For this reason, the Court's continued reliance on a categorical line at age eighteen
to divide the supposedly scientificatly and scciolegically mature from the immature for mitigating punishment is troubling. The
research on which the Court refies does not support such a line, and additional research suggasts that the relevant youthfuf
qualities continue to materialize in individuals into thelr twenties.

Lo

Even though the Court invoked science and sociological data to support its Roper, Graham, and Miller holdings, it makes sense,
.Ehen, that the Court tumed to more a conventional analysis in its rare attempt to justify the tine. {1314 In this way, the Court
suggests that its developmental analysis for punishment applies only within the bounds of previously existing fegal conceptions
of chiidhood and adu(thood.:lzz.!‘.!Tha following Part demonstrates the asymmetry In such an approach,

{*630]

B. CRIMINAL PUNISHMENT NOT COMPARABLE TG AFFIRMATIVE RIGHTS TO ENGAGE IN "ADULT" CONBUCT

A categorical rule mitigating punishment based on youthfulness only for those under elghteen is additionally inadequate
because it fails to recognize the exceptionality of criminal punishment compared to other contexts of the law where bright-line
classlfications pervade. States undoubtedly draw bright-line rules to regulate the age at which young people can vote, {133 %}
serve on jures, {134 & marTy, X drive, }133&2 gamble, {137 &} and drink. {138:&i Young people similarly have age-based
rights to enter into contracts ] and choose how doctors may treat themn. :t These categorical rules granting
individuals affirmative rights over their conduct amount to "crude determinations’ that young people of certain ages are
mature enough to act in sodety, in same respects, as adults. {141 & Young people can test out certain adult privileges, in spite
of the special risks of the learning periods invalved. ;142 &;

The Court since Roper, however, has conflated this area of granting affirmative rights to young people to try out adult activity
with eriminal punishment. Unlike other laws that regulate behavlor, criminal punishment invoives finding people morally
blameworthy. Andrew van Hirsch has explained that punishment Is QIFF rent from other government-generated [*691]
benefits because its defining characteristic includes state censure, [143 ~’When the state finds people blamewerthy, “the
requirement of Equal treatment becormes much stronger” because unequa‘ treatment implies that they are unequally
nlameworthy. {144 &] Drawing a bright line between those who are under and over eighteen for mitigating punishment thus
implies thay are unequally biameworthy, even though they might possess the same developmental traits that render them iess
culpable. The Roper, Graham, and Miller decisions applied to those over eighteen therefore overlook the important and unique
goals for imposing criminal punishment of treating equally culpable offenders equally and making Individualized inguiries of
culpabifity for society's harshest punishments, 145 %]
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In the capital punishment context, the need for an individualized inquiry to measure a person's blameworthiness is hardly a
new concept, Lockett v. Ohio recogn!zad that individualized decislons are essential in GpEL@ses fearing that the death
penalty might be imposed "In spite of factors which may cail for a less severe penalty.” [146 &} Eddings v. Oklahoma then
highiighted the abligation of sentencing judges and juries to consider youthful defendants' mental and emotional development
as part of their calcull. 191.!.: As the Eddings Court stated, “youth is more than a chronological fact. It is a time and condition
of {ife when a person may be most susceptible to influence and to psychalogical damage.” 148,&After Roper, however, these
decisions have had little meaning for offenders just over eighteen. Those whose mental and emotional development is slowed
tikely face greater burdens in proving youthfuiness as a mitigating circumstance. [¥692] Because they are beyond the
Court's zone of Eighth Amendment protection, fower courts are unwiiling to entertain arguments for lessened culpability based
on developmental differences. {14 ‘i)

In the noncapital punishment context, the Court has only recently recognized that young people's blameworthiness must be
measured with individualized inquiries. Miller held that the especially harsh penalty of Jife witheut parole now requires
indlvidualized culpability inquiries far those under eighteen. qg _J The reasons that make life without parofe especiaily harsh
for those under eighteen, however, also apply to marglnally older offenders. Just as fife without parote deprives a seventeen-
year-old offender of "the most basic Iiberties w(thout giving hope of restoration,"” so too does it deprive an el’ghteenv

appropriateness of a lifetime of mcarceratton without the possibility of parole," 152 &} then the yauthfulness of a marginally
alder offender for whom the sentence would be equally harsh must also be considered.

C, UNDERMINING PENOLOGICAL JUSTIFICATIONS

Finally, the Court's current scheme disregards the same proportional punishment fundamentals that it touts, Each of the
Court's line-drawing decisions has highlighted how diminished culpability impairs penclogical justifications for punishment.
While acknowledging that the Eighth Amendment does not mandate adoption of any one particular penological theory,
the Court has noted that a sentence must be supparted by some justification. fls_ﬂ_gnget, for youthful defendants' trrevocable
sentences, the Court has ruled out retribution, deterrence, incapacitation, and rehabilitation. This Section addresses these
justifications and describes [*693] why each could similarly be inapplicable to 2 defendant between the ages of eighteen and
twenty-five.

1. Retribution

In Graham and Roper, the Court considered whether retribution was 2 legitimate reason to severely punish offenders undep
eighteen. Retribution, described as “the Interest in seeing that the offender gets his "just deserts,™ {155 intimately
concerned with the offender's personal culpability. {156 %| Whether retribution 1s viewed as a means fo express community
moral outrage or to right a victim's wrong, the Roper Court noted that the case for retribution is weakened when the defendant
is young. {157 &} According to the Court, "retribution is not proporttonal if the law's most severe penaity is Imposed on one
whose culpability or blameworthiness is diminished, to a substantial degree, by reason of youth and immaturity,* [158: In
Graham, the Court extended the same logic to yo;\g?eople seritenced to life without parole for nonhomicide offenses.
Retribution, the Court stated, “does not justify imposing the second most severe penalty on the less culpable juvenile
nonhomicide offender.” 1150 &

None of these considerations is unigue to those under eighteen. Young people aged eighteen to twenty-five can simliardy have
lessened moral culpability and blameworthiness as a result of their youth and immaturity, The developmental characteristics
attendant to youth continue beyond the age of eighteen, and the normative concern for establishing an age at which saciety
may reasonably demand people to be “adult” s not sacrificed by recognizing that some individuals have not yet attained fuil
developmental maturity by that point. Furthermore, terms of life Imprisonment remain comparatively harsh for those just ove!
eighteen who grow old behind bars, spending the prime of their lives incarcerated.

2, Deterrence

‘The Court in Roper and Graham similarly rejected deterrence as a justification. Deterrence can be described as the general
interest in preventing prospective offenders’ similar crimes. Qutside the capital [*6S4] punishment context,
deterrence can also reflect the specific interest in preventing the particular offender from reoffending. {162 &| For both sorts,

—r
of the probable sentence {and] take this inte account when deciding whether to offend ... ." E§ &t In Roper, the Court

suggested that the same characteristics that make young offenders less culpable than aduits alsc make them less susceptible
to deterrence. l154 &} In Graham, the Court further teased out this reasoning, stating that young people's immaturity and
impetuousness make them less likefy to consider possible punishment when they make decisions, especially when that

punishment is rarely imposed. 165 ‘_] it additlonally ruled out any Iimited deterrent effect that life that without parole has on
nonhomicide offenders, noting how any such effect is outweighed by how disproportionate the punishment is. 166 %

l"deterrence must operate (if at all) through the potential offenders’ minds, so it is essential that they know about the severity

Agaln, this logic is hardly limited to offenders under eighteen. The same characteristics that make those under eighteen less
likely to consider possible punishment when they act can also be present in those aged eighteen to twenty-five. If an offender
cannot understand and appreciate the severity of an Irrevocable sentence when he deddes to offend, his sentence loses
deterrent value. While such sentences may still have some generaf deterrent value for other prospective offenders, it remains
that they must not be grossiy disproportionate to the offender against whom they are imposed. Thus, depending on their
crimes, some young people aged eighteen to twenty-five might have such diminished moral responsibility that any limited
deterrent effect on prospective offenders that would be gained from the young people's irrevocable sentences would not justify
Imposing those sentences.

3. Incapacitation

The Court in Graham also added and rejected the justification of incapacitation. Incapacitation is sald to protect the public and
make offenders incapable of reoffending. {167 %j The Graham Court recognized that incapacitation can satisfy concerns
regarding public safety, but it determined that relating such a justification to young offenders required the assumption that
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they could be ongoing dangers. {168 %: Because the non-fixed [*695] nature of young people's characters makes such an
assumption guestionable, the Court rulad out that possibility. {1694) Relying on Roper, it noted that even "expert
psychologists" have trouble differentiating between young offenders who succumb to “unfortunate yet transient immaturity*
and those "whose crime reflects irreparable corruption.” 170.&;?

The same reascning can make the incapacitation justification inappilcable to young aduits. Just as incorrigibility is inconsistent
with youth under eighteen, !1714‘.{ 50 too might it be inconsistent with sorme youth over eighteen. Personality disorders can
generally be diagnosed In young pecple over eighteen, [172 &: but "using a chronological age to demarcate the stage [in which
such dlagnoses are approprlate] can present difficulties as young people of the same chronological age may differ greatly in
their levels of developmental maturity.” {173 &| Research llkewise shows that young peopie's identities continue to form
substantially beyond eighteen. :1174i1

4. Rehabifitation

Finally, the Court has concluded that a fourth goaf, rehabilitation, could not justify jrrevocable punishments for young
offenders, Although "the concept of rehabilitation is imprecise” and remalns the subject of substantiai dialogue, {175 & the
rehab!\\tatlve approach generally concerns itself with the perceived needs of the offender rather than with the gravity of the
& ]As a result, the aim is to treat the offender and provide the [¥*696] education or skills necessary to reduce hls
risk of reoffending. §177i in Graham, the Court held that life imprisonment without parole could not be justifled by
rehabilitation because “the penalty forswears altogether the rehabilitative tdeal.” Denying young offenders reentry to
the community, according to the Court, requires making permanent judgments ab eir value and place in society -
inappropriate in light of young offenders' “capacity for change and limited moral culpabliity.” {179 &

This justification can be alsc rejected on a similar basis for some young adults. Those young people who have the same
capacity for change and the same limited moral culpability as seventeen-year-olds should not be forsworn from potential
rehabilitation simply because they are oider than elghteen.

Because Roper, Graham, and Miller recogrized that penolegical goals cannot justify Irrevacable sentences when offenders
possess certain characteristics of youthfulness, It follows that the penclogical goais also cannot be met when other young
people exhiblt the same characteristics. Sentences prescribing death, life in prison witheut parole for nonhomicide offenses, or
mandatery life in prison without parole aiso would be disproportionate for youthful offenders who are merely of a slightly
higher age. Punishment for both groups of offenders should be prohibited by the Eighth Amendment.

115, A Proposed Solution

To this paint, this Comment has focused on illustrating the inadequacy of drawing a bright fine at elghteen for mitigating
society’s harshest punishments. This Part offers a potential remedy: extending sentencing mitlgation to those young aduits
under twenty-five who would otherwise similarly be deemed less responsible under the scheme of justifications the Court has
set forth, absent the Court's firm grip on chronological age.

A. PRESUMPTION OF YOUTHFULNESS

A presumption scheme would better serve criminal sentencing purposes, appreciating age yet refusing to be wholly bound by
years and days. Roper, Graham, and Miller's bright line should be transformed Into a scheme in which defendants under the
age of eighteen are irmebuttably presumed to possess the youthful characteristics that mandate reduced punishment under the
Eighth Amendment, while defendants up to the age [*697] of twenty-five can seek, but are not guaranteed, the same
protection. Gradating based on age in this way imports inta the modern era the early common law focus on punishing
offenders based on the strength of their understanding and judgment. {1804

1. Mandatory and Irrebuttable for Defendants Under Eighteen

Under such a remedy, sentencing for defendants who were under eighteen at the time of their crimes would not change. A
mandatory, irrebuttable presumption would still be afforded to those under eighteen so that they woutd not face society's most
severe punishments of death, fife imprisonment for nonhomicide offenses, or mandatory life without parole.

The costs of discontinuing this protection, as the Roper Court understood, 5181.&i are great. The sentencing judge or jury,
prejudiced by the particular crime details, could succumb to arguments contrary to developmental fact and find youth to be
aggravating. Even offering up the youthfulness factors and asking the sentencing judge or jury to apply them for those under
eighteen on a case-by-case basis would be insufficient for this group, given the level of discretion incumbent in such an
analysis. Prosecutors could appeal to the undercurrent in public consciousness that youthful offenders are uniquely
threatening. {182 & They have made these arguments in the past, suggesting that crimes committed during youth are

predictive of future dangerousness, {183 &i and jurors have believed them,.

Although some acts committed by those under eighteen are heinous and are “not just the acts of happy-go-lucky teenagers,*
as Justice Scalia v contended in Roper, :185&.] the fact remains that the people who committed [*698] those acts are still
teenagers. Given what researchers now know about young people, the potential spiit-focus between the crime's depravity and
the defendant’s unique sensibillties should be permanentty resolved in a manner that concentrates on the young defendant,
Psychologlsts and scientists have found enough evidence to decisively establish that young people, as a class, are generaily
different. } 186& The crueity in subjecting that entire class to sodiety's harshest punishments simply to castigate the rare,
extraordinarily mature defendant does not warrant abrogating protection for those under eighteen. ‘“1"8 Whereas common
taw held that offenders younger than seven deserved categorical special protection, {188 %] that age should now be eighteen.

2. Permissive and Rebuttable for Defendants Up to Age Twenty-Five

Still, like candle flickers that outfast a birthday blow, youthfuiness does not always disappear when an offender turns eighteen.
Youthful defendants up to the age of twenty-five {18! fshuuld therefore have the opportunity to seek mitigation. Defendants
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could argue that their youthfulness excludes society’s harshest penalties as cruel and unjust. {190 & They would have to
reasonably shuw - like the younger defendants protected by Roper, Graham, and Miller - that they (1) facked maturity and had
an under sense of r {2) were vulnerable to negative influences and had limited control over thelr
environment, and (3} tacked characters mat could be rehabilitated. This showing would unravel the irrevocable punishments’
penological goals and preclude courts from imposing them under the Eighth Amendment, Unlike mitigation for younger
defendants, however, the burden would then shift to the prosecution, which could show by a preponderance of the evidence
that the defendants were sufficiently mature to be punished according to the legislature's design. The prosecution could
undermine the defendants' evidence or introduce new evidence showcasing the offenders’ culpabllity, not the crimes’
griavousness,

A preponderance of the evidence standard, and not beyond a reasonable doubt, would be the appropriate burden for SO
prosecutors to meet in disclaiming an eighteen-to twenty-fouc-year-old defendant's assertion of [*699] youthfulness. {191 &
It would harmonize the interests in respecting legislative determinations of appropriate punishment while avoiding punishing
legitimately youthfui offenders unjustifiably. It would further retain some of the value in criminal law, not just as a reflector of
actual human behavior, but alse as a system of rules that suggests its ideal, aspirational expression. Caminal law, after all, not
anly censures; in so doing, it bestows positive, societal norms. If prosecutors could prove that a defendant, more fikely than
not, actually did not passess the characteristics that warrant mitigation, then the full spectrum of legistatively prescribed
senterices would be available. But if prosecuters failed to contradict a youthfulness showing, more likely than not, then they
could not subject the defendant to the harshest penalties. The court would determine both whether the defendant reasonably
demonstrated his youthfulness and whether the prosecution rebutted the defendant’s showing by a preponderance of the
evidence.

Such a permissive, rebuttable youthfulness presumption would certainly alter schemes presuming criminai defendants to have
the requisite responsibility to be held culpable. It might likewise raise uncertainties about the legal dichotomy between juvenile
and criminal courts for older offenders. But, without requiring legislators to overhaul penal codes, this proposal would
effectuate the meaning of Roper, Graham, and Miller.

B. ADDRESSING CONCERNS

With the contours of this remedy established, a number of questions emerge. For exampte, why should the presumption be
limited to those under the age of twenty-five? Would imposing the presumption unnecessarily burden courts? Additienally,
would allowing this leve) of judicial discretion invite uncertainty and unwarranted inconsistency? The following Sections address
these issues.

1. Simply a Delayed Bright Line?

The first and most obvious critique of this remedy Is the way it advocates a solution It seemingly opposes: drawing a
somewhat arbitrary, albeit delayed, bright line, Drawing a line at twenty-five, however, is more [*¥700] appropriate than
eighteen for several reasons. To be sure, a fine at twenty-five comes closer to the science the Court touts, Recall that
neuroscientific evidence previously before the Court proved that a youth's brain is not fully mature until an individual's
twenties, 1192 &j More recent sociological and psychological evidence continues to support such a finding. {193 &| For example,
s a result of mounting evidence, child psychologists In Britain issued new guidelines in September 2013 “directing dinicians to
reconsider how they view patients in younger adulthood” and treat those up to age twenty-five. ﬁ_sigA line at twenty-five
would also better heed the Court’s concerns regarding the Impact of youthfulness on retribution, deterrence, incapacitation,
and rehabilitation. {195 i As previously demonstrated, courts rsk impaosing unjust, unequal punishment when marginally clder
defendants can be censured more harshly than their younger counterparts, even though both groups possess the same
culpability-reducing traits,

Drawing a line at twenty-five, and not some later age, additionally retains the Court's focus on the particular disproportionaiity
of life imprisonment without parole for younger defendants. As the Graham Court recognized, “life without parole is an
especially harsh punishment for a juvenile. Under this sentence a juvenile offender will on average serve more years and a
greater percentage of his life in prison than an adult.” i This sentiment rings true for those defendants marginally older
than eighteen. If a defendant is older than twenty-five, however the validity of youth-based rebuttals to life imprisonment
diminish. Indeed, If defendants are not fully developed by age twenty-five, their available recourse should perhaps not be &
youthfulness presumption. It couid be a developrnental disability defense

[*701]
2, Sacrificing Judicial Efficiency?

A secend critique of the presumption remedy is the burden it would impose on courts, requiring them to evaluate a new class
of defendants' youthfulness, case-by-case. Evatuating a defendant's youthfulness, however, is already mandated for society’s
harshest penalties under the Eighth Amendment. Eddings required courts to consider youthfulness before they could impose
capital punishment. [198 3 Miller required courts to similarly consider youthfulness when defendants under eighteen face life
imprisonment without parole. {199 »4:] Where Eddings additionally stated that "youth is more than a chronological fact,” {200 J:j
this Comment's presumption scheme would ensure that youth amounts to more than a chronolegical fact in those situations
where life iImprisonment amounts to capital punishment. {201.‘., I this way, the presumption scheme closes the Eighth
Amendment loop fashioned from conjunctive readings of Eddings, Roper, Graham, and Miller.

Even if Eighth Amendment case {aw does not require this youthfulness inquiry, the interest in fair, propartional sentences
demands it and offsets any added judicial burden. Qutside the sentencing context, such individualized determinations often
would be irrational. For example, requiring courts to decide whether every seventeen-year-old Is mature enough to vote would
“greatly outweigh whatever injustice might be produced by the use of a bright line minimum voting age." Lgpz;':! When
unjustified punishment is the countervailing injustice, however, the interest in judiclal efficiency hardly compares. {203 &,
Indeed, the Injustice that stems from sentencing equally youthful defendants to significantly harsher punishments must require
individualized youthfulness determinations - in spite of efficlency interests. {204 &] The Supreme Court has held that [*702]
youthfulness diminishes cuipability, Imposing fair, proportional punishment requires the same youthfuiness consideration for
defendants who are merely days or years oider.
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3. Inviting Uncertainty and Unwarranted Sentencing Inconsistency? See Miller, 132 S. Ct. at 2455; Graham v. Florida, 130 S. Ct. 2011 (2010); Roper v. Simmons, 543 U.S. 551 (2005).
Finally, this remedy can be criticized for inviting uncertainty and unwarranted sentencing inconsistencies for defendants aged Each of these decisions followed Atkins v virginia, which‘ held executing mfantallly retarded cﬂm!nal§ to be crue_l and
eighteen to twenty-five. Thankfully, however, the Court has provided lower courts with a sufficient framework that can permit . unusual punishment due to the offenders' reduced capacity and the executions’ fallure to serve social justifications
individualized sentencing and avoid unfair disparities. {205 &! In Roper, Graham, and Miller, the Court offered and strengthened recognized for the death penalty. See 536 U.S. 304, 318-21 (2002).

three factors that make youth less culpable under the Eighth Amendment. {306 £} In so doing, the Court provided a guide for
lower courts evaluating whether defendants between the ages of eighteen and twenty-five warrant youthfulness presumptions.
The youthfulness cases encourage fower courts to consider evidence of an offender's (1) fack of maturity and underdeveloped
sense of responsibility, (2} vulnerability to negative Influences and fimited control over their environment, and (3) fack of
characters that can be rehabilitated.

See Roper, 543 U.S. at 578.
Sentencing judges or juries In both state and federal courts could rely on these factors similarly to how federal district courts
use Federal Sentencing Guidelines. The advisory Guidelines create a baseline for sentencing without sacrificing judiclat fact-
finding. {207 % The youthfulness factors could likewise provide a consistent baseline for addressing eighteen-to twenty-five-
year-olds’ youthfulness claims. When courts address offender characteristics "In a reasonably conslstent manner,” according to
[*703] the Guidelines, they "help secure nationwide consistency, avoid unwarranted sentencing disparities, provide certainty . See Graham, 130 S. Ct. at 2034,
and falress, and promote respect for the law." {208 &!

Moreover, the case law understanding of youthfulness actually constrains federal judicial discretion to a greater degree than
the Sentencing Commission envisioned. The Guidelines’ section on age provides that "age {inctuding youth) may be relevant in )
determining whether a departure is warranted, if considerations based on age, individually or in combination with other ! . N .

offender characteristics, are present to an unusual degree and distinguish the case from the typical cases covered by the See Miller, 132 5. CL, at 2469. The Court considered Miller along with Jackson v. Hobbs, 132 S, Ct. 2435 (2012}
gquidelines.” @‘“‘7 1f judges track Eighth Amendment case law to define "youth,” they would have even more characteristics (No. 10-9647}, which also presented the question of whether a juvenile's sentence of Jife without parole viclated the
to study, . Eighth Amendment prohibition against cruel and unusual punishment. See Miller, 132 S, Ct. at 2460-62.

Across courts, this expanded inquiry regarding youthfulness could curtail discretion and inconsistency, and the Guidelines’
nondescript “youth™ could be given new meaning for defendants under twenty-five facing capital punishment or life
imprisooment for nonhomicide crimes. Although this Cemment does not define the factors' exact application, the Court has not
otherwise required detailed remedies. For example, the Court has left for states to determine the appropriate ways to enforce
constitutional restrictions agalnst executing both mentally retarded and insane individuals. {210 & This presumption remedy
simply gives courts new lenses thraugh which to view evidence that many already are required to gather.

See Miller, 132 S. Ct. at 2464 (diting Graham, 130 S. Ct. at 2026; Roper, 543 U.S. at 568-70).

Conclusion

Z::i a%r:rr‘n:é\fte2253:;1?2553?)?;'gl;‘etzer:avs:an; v;[r:jyctal’\nengltlr;’tear:\td?p‘?;%aecgolo:t:';;igon;zéggetsf;etrr::t‘lr?cart;r;gl:;flslc;‘t::“éc\)lléthfulness 1d. The Court Sellotti v. Baird had posited a similar but distinguishable list of reasons for treating children differently
orientation of criminal justice remains one of protecting youthfut defendants through the Eighth Amendment, then courts must from adults, including: (1) “the peculiar vulnerability of children,” (2) “their inability to make ritical decisions in an
also consider defendants' youthfulness when eighteen-to twenty-five-year-olds face irrevocable sentences. Because the Court informed, mature manner,” and {3} "the importance of the parental role in child rearing.” See 443 U.S, 622, 634

continuas to insist that developmental differences lessen culpability and negate all penological justifications for imposing
society's harshest [*704] sanctions, marginally older and equally blametless offenders must be able to seek the same
protection from them. A permissive, rebuttable presumption of youthfulness would accomplish this goal, Indeed, as the Court
has suggested, "making youth (and all that accompanies it) irrelevant” he imposition of the harshest and irrevocable
sentences “poses too great a risk of disproportionate punishment." [21.

(1579) (concerning a law restricting the right of 2 minor to cbtain an abortion).

See Roper, 543 U.S. at 569,

%
Journal of Criminal Law & Criminology T See Miller, 132 5. Ct. at 2464-65; Graham, 130 S. Ct. at 2026, 2034; Roper, 543 U.S. at 569, 570, 578,
Capyright {c) 2014 Northwestern University, School of Law

Journal of Criminal Law & Criminology

A brief offering up scientific evidence for the Court, for example, recognized its own limitations. See Brief for
Footnotes American Psychological Ass'n et al. as Amici Curiae Supporting Petitioners at 6 n.3, Graham v, Flerida, 130 S. Ct., 2011
{2010} {Nos, 08-7412, 08-7621) ("Science cannot, of course, draw bright lines precisely demarcating the boundaries
between childhoed, adolescence, and adulthood.”}); see also Sara B, Johnson et al., Adolescent Maturity and the Brain:
i The Promise and Pitfalis of Neuroscience Research in Adolescent Health Policy, 45 J. Adolescent Health 216, 218 (2009)
See Miller v. Alabama, 132 S. Ct. 2455, 2470 (2012) ("So if ... death is different, chitdren are different too ... . It s {"Neurcimaging studies do not allow a chrenologic cut-point for behavioral or cognitive maturity at either the individual
no surprise that the law relating to society's harshest punishrments recognizes such a distinction.” (internal quotation or population fevel."). For fucther discussion, see Infra Part ILA.

marks omitted)); see also Mary Berkheiser, Death Is Not Se Different After All: Graham v. Flerida and the Court's "Kids
Are Different’ Eighth Amendment Jurisprudence, 36 Vt. L. Rev. 1, t (2011) {describing how the Court's approach in
Graharn v. Florida “unceremontously demolished the Hadrian's Wall that has separated its "death is different’
Jjurisprudence from non-capital sentencing review since 1972" and, n its place, "fortified an expansive "kids are ;

different’ jurisprudence”); Carol S. Steiker & Jordan M, Steiker, Graham Lets the Sun Shine in: The Supreme Court See Eddings v. Cklahoma, 455 U.S. 104, 115 (1982). For this reason, the Court required lower courts to also
Opens a Window Between Two Formerly Walled-Off Approaches to Eighth Amendment Proportionality Challenges, 23 consider “the background and mental and emotional development of a youthful defendant.” 1d. at 116.

Fed. Sent’g Rep. 79, 81 (2010) ("Mustice Kennedy [in Graham] thus managed o transform what had looked like a
capital versus noncapital line, the application of which rendered noncapital challenges essentially hopeless, Intc a
categorical rule versus Individual sentence Jine ... .").

12

*In Roper, the Court reasoned that "the qualities that distinguish juveniles from aduits do not disappear when an
individual tumns 18," but “the age of 18 is the point where society draws the line for many purposes between chiidhood
= and adulthood.” 543 U.S. at 574.
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3
1in Miller, the Court articulated Its most recent affirmatien that the factors are of central import for sentencing
Jjudges and juries to consider in arriving at appropriate, proporticnal punishment. See 132 S. Ct. at 2468.

14

“'This Comment uses the term "youthful" to describe those who possess the characteristics that the Court has relied
on in Roper, Graham, and Miller to mitigate punishment. In addition, whereas other writers have opted to distinguish
between "children” and “adults," using the age of eighteen as a boundary, this Comment adopts the terms “youth™ and
"young pecple” to describe those individuals who are no longer children and not yet fully functioning adults, Kenneth
Keniston referred to the period between adolescence and aduithood as "youth” in 1970. Kenneth Keniston, Youth: A
“New" Stage of Life, 39 Am. Scholar 631, 635 (1970). Scholars today continue to redefine this transitional period. See
infra Part ILA.

1] H
f !For an informative discussion of the origins of the Infancy defense, see Francis Bowes Sayre, Mens Rea, 45 Harv.
L. Rev, 974, 1007-10 (1932},

16°W

4 Wiililam Blackstone, Commentaries 22-23; 1 Sir Matthew Hale, The History of the Pleas of the Crown 27 (Scilom
Emlyn ed., 1800) (1736). English law regarding age and criminal respensibility barrowed from Roman civil law, which
divided "minors" - generally those under age twenty-one or twenty-flve - into general stages, such as infantia (birth
until age seven), pueritia proxima (seven to fourteen), and pubertas (above age fourteen). See 1 Hale, supra, at 16-
19. Eccleslastical courts and Roman civil courts had previously established seven as “the age of reason,"” finding it to be
the age at which a child could lose innocence, be guilty of sin, and be criminally liable for his behavior. See Michael A.
Corriero, Judging Children as Children 36-37 (2006),

17%

See 4 Blackstone, supra note 16, at 23; 1 Hale, supra note 16, at 27-28; see also Edward Coke, The Third Part of
the Institutes of the Laws of England 4 (5th ed. 1671) {noting that the principal end of punishment, deterrence, is not
served when infants are bejow the "age of discretion™).

4 Blackstone, supra note 16, at 23; 1 Hale, supra note 16, at 26-27 (noting an even greater presumption for those
under twelve}.

See 4 Biackstane, supra note 16, at 23; Comiero, supra note 16, at 37. While the rebuttable presumption
recognized that some children matured more quickly than others, it also served the policy interest of punishing children
who committed particularly atrocious acts, regardless of their immaturity. See Cerriero, supra note 16, at 37.

20%

= See In re Gault, 387 U.S. 1, 16 (1967); see also Julian W. Mack, The Chancery Procedure in the Juvenile Court, In
The Child, The Clinic and the Court 318, 310 (Jane Addams ed., 1925); Craig S. Lerner, Juvenile Criminal
Responsibllity: Can Malice Supply the Want of Years, 86 Tul. L. Rev, 309, 316 (2011); Victor L. Streib, Death Penalty
for Children: The American Experience with Capital Punishment for Crimes Committed While Under Age Eighteen, 36
Okla. L. Rev. 613, 616 (1983) ("Seven children were executed prior to 1800 and 95 prior to 1900, the youngest aged
ten years.").
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4 Blackstone, supra note 16, at 21 ("An unwarrantable act without a vicious will is no crime at all."); see also 1 Hale,
supra note 16, at 38 ("It Is the will and intention, that regularly is required, as well as the act and event, to make {an]
offense capital.”}.

iZZ?

“See 1 Hale, supra note 16, at 27,

See Barry C. Feld, Abolish the Juvenile Court: Youthfuiness, Criminal Responsibility, and Sentencing Poficy, 88 3.
Crim. L. & Criminology 68, 100 (1997).

24%

See Franklin E. Zimring, American Juvenile Justice §5-56, 57 (2005} ("Even after a youth passes the minimum
threshold of competence that leads to a finding of capacity to commit ¢crimes, the barely competent youth is not as
culpabie and therefore not as deserving of a full measure of punishment as a fully qualified aduft offender."); Lemer,
supra note 20, at 317,

25

See 4 Blackstone, supra note 16, at 23; see also Lerner, supra note 20, at 317,

4 Blackstone, supra note 16, at 23.

Reformers In this period are commonly called "child savers."” See, e.g., Michael B. Katz, In the Shadow of the
poorhouse: A Social History of Weifare in America 118-20 (1986); Anthony M. Platt, The Child Savers: The Invention of
Delinguency 3 {2d ed. 1977).

'See Barry C. Feld, The Transformation of the Juvenile Court, 75 Minn. L. Rev. 691, 693-94 (1991) [hereinafter
Feld, Transformation}; see also Michael Grossberg, Changing Conceptions of Child Welfare in the United States, 1820~
1935, In A Century of Juvenile Justice 3, 22-25 (Margaret K. Rosenheim et al. eds., 2002) (attributing family problems,
such as rising divorce and escalating juvenile definquency, to economic structural changes and noting that new
understandings of child development produced concerns about child vulnerability). Works emphasizing the naturalness
of children - such as that written by Jean Jacques Rousseau and Johann Pestalozzi, along with the works of G, Stanfey
Hail and Friedrich Froebel - influenced reformers, See Elizabeth J. Clapp, Mothers of All Children: Women Reformers
and the Rise of Juvenlle Courts i Progressive Era America 11, 80 (1998).

n 1899, the lliinois General Assembly enacted the world's first juvenile court law, the Illinois Juvenile Court Act,
1899 Iil. Laws 131 (current verston at 705 1ll. Comp. Stat. Ann. 405 (West 2010)). See Barry Krisberg & James F.
Austin, Reinventing Juvenile Justice 30 (1993). Other states followed. See id. Within the decade after Illinois passed its
law, ten states established children's courts, and by 1925, all but two states had established specialized courts. See id.

Martin R. Gardner, The Right of Juvenile Offenders to Be Punished: Some Implications of Treating Kids as Persons,
68 Neb. L. Rev, 182, 191 {1989) (“The juvenile court movement assumed that young people under an articulated
statutory age (sometimes as high as 21 years of age) are incapable of rational decisionmaking and thus lack the
capacity for moral accountability assumed by the punitive model.").
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E See David S. Tanenhaus, The Evolution of Juvenile Courts in the Early Twentieth Century: Beyond the Myth of
Immaculate Construction, in A Century of Juvenile Justice, supra note 28, at 42, 42; see also Karen Clanton, At the
Helm: The Presiding Judges of the Juvenile Court, In A Noble Sodial Experiment? The First 100 Years of the Cook
County Juvenile Court 1899-1999, at 74, 74 {Gwen Hoerr McNamee ed., 1999).

ee Julian W. Mack, The Juvenite Court, 23 Harv, L. Rev. 104, 119-20 (1909) (""The problem for determination by
the judge Is not, Has this boy or girl committed a specific wrong, but What is he, how has he become what he is, and
what had best be done In his interest and in the interest of the state to save him from a downward career.").

33

I:“ First asserted in the United States in a juvenile proceeding In Ex parte Crouse, 4 Whart. 9, 11 {Pa. 1839), the
parens patriae authority justifies governmental intervention in the lives of individuals who are unabie to care for
themselves, See Donna M. Bishop & Hillary B, Farber, Joining the Legal Significance of Adolescent Developmental
Capacities with the Legal Rights Provided by In re Gault, 60 Rutgers L. Rev, 125, 127 n.7 (2007).

ee Mack, supra note 32, at 120 (arguing that "ordinary trappings” of criminal court are out of place in juvenile
hearings, and the judge should sit “with the child at his side, where he can on occasion put his arm around his shoulder
and draw the lad to him"); see aiso Feld, Transformation, supra note 28, at 695,

See Ellzabeth S. Scott, The Legal Construction of Adolescence, 29 Hofstra L. Rev. 547, 591 (2000).

Jeffrey Butts & Jeremy Travis, The Rise and Fall of American Youth Viclence: 1980 to 2000, at 2 (2002), available
at http://goo.g/N1uGQy. From just 1984 to 1993, the juvenile arrest rate for murder Increased 167% from a rate of 5
arrests per 100,000 juveniles to 14 per 100,000, 1d.; see also Office of Juvenile Justice & Delinquency Prevention, U.S.
Dep't of Justice, Juvenile Offenders and Victims: 1996 Update on Violence 14-15 {1996) (discussing the arrest rate
trend beginning in the fate 1980s and noting that "¥f trends continue ... juvenile arrests for violent crime will more than
double by the year 2010").

See Network News in the Ninetles: The Top Topics and Trends of the Decade, Media Monitor (Ctr. for Media & Pub.
Affairs, Washington, D.C.), July/Aug. 1997, at 1-3. Between 1990 and 1997, one out of every ten stories on network
evening news dealt with crime, climbing from 830 steries during 1992 to 2,574 during 1995. See |d. at 2. At the same
time, fear of crime increased dramatically, particularly in urban areas. See Daniel Romer et al., Television News and the
Cultivation of Fear of Crime, 53 J. Cornrn. B8, 95 (2003).

38 't

See Frankiin E. Zimring, American Youth Violence 11-13 (1998). This universal urge to legislate, according to
Professor Zimring, suggests a “disturbing"” model of legal reform. Absent a showing of defidency in the curtent legal
institutions' abilities to deal with violence, "legislative changes that are based solely on concern about high offense
rates are vuinerable to error In a special way." Id. at 12.

Patricla Torbert et al., Office of Juvenile Justice & Delinquency Prevention, U.S. Dep't of Justice, State Responses
to Serious and Violent Juvenile Crime 3 (1995}, available at http://goc.gl/2b5ZK2.
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See id, at 59, Professor Feld situates this "get tough" era of juvenile justice in a broader context dating back to the
1960s when rehabilitation was replaced by a paradigm of just deserts, penal proportionality, and determinate
sentences. Barry C. Feld, A Century of Juvenife Justice: A Work In Progress or a Revolution that Failed?, 34 N. Ky. L.
Rev, 189, 207-13 (2007).

See Elizabeth S, Scott & Laurence Steinberg, Rethinking Juvenile Justice 8-9 (2008); Elizabeth S. Scott & Thomas
Grisso, The Evolution of Adolescence: A Developmentai Perspective on Juvenile Justice Reform, 88 J. Crim. L. &
Criminology 137, 137 {1998). The Supreme Court in In re Gault extended to juveniles in delinguency proceedings some
of the same constitutional rights to which defendants in criminal proceedings are entitled, including the right to counsel
and the privilege against self-incrimination, See 387 U.S. 1, 41, 55 (1967). Critics of the decision, Including Justice
Potter Stewart w, argued it "served ta convert a juvenile proceeding into a criminal prosecution” and thereby "invited a
tong step backwards Into the nineteenth century.” Id. at 79 (Stewart, J., dissenting),

See Elizabeth S. Scott, Keynote Address: Adolescence and the Regulation of Youth Crime, 79 Temp. L. Rev. 337,
351 n.54 (2006). While the slogan appealed to retributive instincts, it aiso suggested that serious violence is not @
characteristic of childhood but “is somehow adult.” See Zimring, supra note 38, at 9.

Some politicians, scholars, and media in the mid-1990s used the term "super-predators” to describe an impending
generation of violent young offenders. See, e.g., Hearings on the Juvenile Justice and Delinquency Pravention Act
Before the Subcomm. an Early Childhood, Youth and Families of the H, Economic and Educational Opportunities
Comm., 104th Cong. 30 {1996) (statement of Rep. William McCollum, Chairman, Subcomm. en Crime, H. Comm. on
the Judidary); John ), Dilulic, 3r., The Coming of the Super-Predators, Wkly. Standard, Nov. 27, 1995, at 23; Bob Dole,
Weekiy Repubiican Radio Address (July 6, 1996), available at http://go0.gl/3965wt ("Unless samething is done soon,
some of today's newborns will become tomorrow's "super predators' - merciless criminals capable of committing the
most vicious of acts for the most trivial reasons ... ."). For others, the fact that the phenomenon never materialized,
Gary Marx, Young Kilters Remain Well-publicized Rarity, Chi. Trib., Feb. 11, 1998, § 1, at A1, was unsurprising, see
Franklin E, Zimring, Crying Wolf Over Teen Demons, L.A. Times, Aug. 19, 1996, at B5, But see Steve Drizin, Trayvon
and the Myth of the “Juvenile Superpredator,’ Huffington Post (Sept. 17, 2013, 3:30 PM), http://goo.gl/qnhzy6
{suggesting that even though "the superpredators never arrived," still, "urban legends die hard").

4475

"See Torbert et al., supra note 39, at xi.

See, €.g., Maya Bell, A Child, A Crime - An Adult Punishment, Orlando Sentinel, Oct. 21, 1999, at A-1 ("Research
Is thin, but every study on the subject, including the most thorough one conducted at the University of Florida, has
shown that young offenders sent to adult prison commit more serious crimes quicker and more often after their
releases than simitar offenders who remain In the juvenile system."); Barbara White Stack, Law Giving Juveniles Adult
Time Under Fire, Pittsburgh Post-Gazette, Aug. 5, 2001, at B-1 {“Two state senators ... $ay it's time to investigate
whether the S-year-old "adult time for adult ¢crime’ taw in Pennsylvania has lived up te its promise ... ."); Tina Susman,
Doubting the System, Newsday, Aug. 21, 2002, at A6.

See Emily Buss, What the taw Should (And Should Not) Leam from Child Development. Research, 38 Hofstra L,
Rev. 13, 33 (2008). The MacArthur Foundation, for example, convened a group to study adolescent development and
funded extensive research about effective juvenile crime policy. See id.
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See Thomas J. Berndt, Developmentai Changes in Conformity to Peers and Parents, 15 Dev. Psychol. 608, 608, 615
{1979) (studying youth In third, sixth, ainth, eleventh, and twelfth grades and finding conformity to peers to increase
between third and ninth grade, and then decline}; Laurence Steinberg & Susan B. Siiverberg, The Vicissitudes of
Autonomy In Early Adolescence, 57 Child Dev. 841, 843, 848 (1986) (studying children in fifth, sixth, eighth, and ninth
grades and noting that by ninth grade, the proportion of peer-oriented children leveied off); see aiso Scott & Grisso,
supra note 41, at 162,

res
= xSee william Gardner, A Life-Span Rationaj-Choice Theary of Risk Taking, in Adolescent Risk Taking 66, 66 (Nancy
J. Bell & Robert W, Bell eds., 1993); see also Jeffrey Amett, Reckiess Behavior in Adolescence: A Developmental
Perspectlve, 12 Dev. Rev. 339, 366-67 (1992) (concluding that high levels of reckless behavior during adolescence
implicate developrnentai roots In sensation seeking and adolescent egocentrism, declining after adolescence - perhaps
due to biclogy, Increased maturity, and young people assuming greater responsibilities); Scott & Grisso, supra note 41,
at 164.

¥
See A L. Greene, Future-Time Perspective in Adolescence: The Present of Things Future Revisited, 15 J, Youth &
Adolescence 99, 102, 108-09 (1986) {studying ninth graders, twelfth graders, and college sophomores).

“See Leon Mann et al., Adolescent Decision-Making: The Development of Competence, 12 3. Adolescence 265, 275
{1989) ("Our analysis of the modest evidence teads us to conclude that by age 15 years many adolescents have
achieved a reasonable level of competence ... . However, like aif humans, adofescants do not consistently behave as
competent decislon makers ... ."). But see Uta Furby & Ruth Beyth-Marom, Risk Taking in Adolescence: A Decision-
Making Perspective, 12 Dev. Rev. 1, 38 (1992) ("Our review of the empirical evidence on risk taking and of the
literature on cognitive development and decision-making skills has found mixed results regarding the degree to which
adolescents may be taking more risks than other age levels."}.

'See Alan S, Waterman, Identity Development from Adolescence to Adulthood: An Extension of Theory and a
Review of Research, 18 Dev. Psychol. 341, 346, 355 (1982) ("t is during the college years that the greatest gains in
identity formation appear to occur."),

2%

For an articulation of Professor Erikson's theory, see generally Erik H. Erikson, Identity and the Life Cycle (W.W.
Norton & Co. 1980) (1959); Erlk H. Erikson, Identity: Youth and Crisls (1968), Professor Erikson artfully described
adolescence as “a vital regenerator in the process of secial evolution.” Erikson, Identity: Youth and Crisis, supra, at
134,

537%

Jay N. Giedd et al., Brain Development During Childhood and Adolescence: A Longitudinai MRI Study, 2 Nature
Neuroscience 861, 861 (1999); Elizabeth R. Soweli et al., In Vivo Evidence for Post-adolescent Brain Maturation in
Frontat and Striatal Regions, 2 Nature Neurosclence 859, 860 (1999). These studies used 3D image mapping
techniques, whereas early quantitative structurat brain-imaging studies In the Jate 1580s and early 19903 could not
assess density. See Arthur W. Toga et al., Mapping Brain Maturation, 29 Trends Neurosciences 148, 149 (2006).

|

*See Adam Ortiz, Adolescence, Brain Development and Legal Cufpability, A.B,A. Juv. Just, Ctr., Jan. 2004, at 1,
available at http://g00.gl/b98tT2; see also Inside the Teenage Brain: Interview: Jay Gledd, PBS Frontline (2002),
http://goo.gl/1eSz3u ("The frontal lobe Is often called the CEQ, or the executive of the brain... . It's a part of the brain
that most separates man from beast, if you will.").
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See Gledd et al., supra note 53, at 861 (finding gray matter to increase to maximum sizes around the ages of
twelve and eleven for males and females respectively).

See id. at 861-62; Sowell et al., supra note 53, at 860,

X

See Sowell et al., supra note 53, at 860. For additional general descriptions of brain development, see, for
example, Patricda Soung, Social and Biological Constructions of Youth: Implications for Juvenile Justice and Ractal
Equity, 6 Nw. 1. L. & Soc. Poly 428, 433 (2011); Claudia Wallis, What Makes Teens Tick, Time, May 10, 2004, at 56.

See Toga et al., supra note 54, at 150-51; see alse Giedd et al., supra note 53, at 861 (finding gray matter to
decrease following adolescence through age twenty-two, the oldest age of those studied); Sowell et al., supra note 53,
at 860 (finding loss of gray matter to continue up to age thirty, the oldest age of those studied).

See Elizabeth R. Sowell et al., Mapping Cortical Change Across the Human Life Span, 6 Nature Neuroscience 309,
309-10 {2003). Other researchers have reached similar conclusions. See Catherine Lebel & Christian Beaulieu,
Longitudinal Development of Human Brain Wiring Continues from Childhood into Aduithood, 31 1. Neuroscience 10937,
10938, 10943 (“We show within-subject brain development during young aduithood in association tracts, particularly
frontal connections needed for complex cognitive tasks such as Inhibition, executive functioning, and attention.”)
(studying subjects aged 5.6 to 29.3 years old); see also Melinda Beck, Delayed Devejopment: 20-Somethings Blame
the Brain, Wall St. J., Aug. 21, 2012, at D1; Tony Cox, Brain Maturity Extends Well Beyond Teen Years (NPR radio
broadcast Oct. 10, 2011), available at http://goo.gl/LWW77k.

See generally Laurence Steinberg & Efizabeth S. Scott, Less Guiity by Reason of Adolescence: Developmental
Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, 58 Am. Psychol. 1009 (2003),

637

" See id. at 1011-13

See id. at 1009.

Id. at 1016,
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76 ¥iSee Roper, 543 U.S. at 570-71, These arguments regarding retribution and blameworthiness mirror those the
Court rejected in Stanford v. Kentucky. See 432 U.S. 361, 377-78 (1989).

543 U.S, 551 (2005). The importance of the Court injecting science Into its reasoning was not lost on 77

commentators. See Bishop & Farber, supra note 33, at 125 ("Although Roper will always be best known as the case
that abolished the juvenile death penalty in America, the decision is at feast equally noteworthy for its endorsement
and application of scientific findings selating to adolescent developmental immaturity."); Jeffrey Rosen, The Braln on
the Stand: How Neuroscience Is Transforming the tegal System, N.Y, Times Mag. 48, 51 (Mar. 11, 2007) ("[Justice

Kennedy's] indirect reference to the scientific studies in the briefs led some supparters and crifics to view the decision
as the Brown v. Board of Education of neurolaw.”).

"Roper, 543 U.S. at 574.

1d. The majority noted that its rule might be overinclusive. Same members of the protected dass likely had
“attained a level of maturity some adults will never reach.” Id. Underinclusivity, however, was not a concem,

Atkins v. Virginia, 536 U.S. 304 (2002). E.EE
See Graham v. Florida, 130 S. Ct. 2011, 2020 (2010). Police leamed that Terrance Jamar Graham robbed severaj

homes while he was on probation for armed burglary and attempted armed robbery, See id. at 2018-20. The trial court
revoked Graham's probation and sentenced him to life in prison. See id. at 2020,

69
Simmons -~ and a friend, who was fifteen at the time - broke into a woman's home, bound her eyes and mouth,
then drove to a state park, reinforced her bindings, and threw her from a bridge, drowning her. See Roper, 543 U.S, at

556-57. Disturbingly, Simmons assured his friends they could "get away with it” because they were minors. See id. at
556.

See id. at 2026-30Q.

170"#

id. at 559,

Id. at 2026 (citing Roper, 543 U.S. at 569-70). The Graham Court continued:

71

These salient characteristics mean that it is difficult even for expert psychologists te differentiate between the juvenile
offender whose crime refiects unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects
] irreparabie corruption. Accordingly, juvenile offenders cannot with reliability be classified among the worst offenders. A
See id. at 559-60. In Stanford v. Kentucky, the Court rejected an opportunity to rule out capital punishment for Jjuvenile is not absoclved of responsibility for his actions, but his transgression Is not as morally reprehensible as that of
defendants over fifteen but under the age of elghteen. 492 U.S. 361, 377-78 (1989). Justice Antonin Scalia », an aduilt.
questioning petitioner's evidence-based argument, wrote: “petitioners and their supporting amici marshai an array of

socioscient!fic evidence concerning the psyc icat and d P 1t of 16-and 17-year-olds. If such 1d. (internal quotation marks and citations omitted).
evidence could conclusively establish the entire lack of deterrent effect and moral responsibikity, resart to the Cruel and
Unusual Punishments Clause would be unnecessary ... ." Id. While Justice Scalia « announced the judgment of the 5-4
Court, Justice Sandra Pay O'Cennor v did not join this part, See id. at 380-82.

72 %

Roper; 543 U.S, at 567-68 (quoting Atkins, 536 U.S, at 316} {(internal quotation marks omitted) (relying on

evidence that a majority of states rejected the juvenile death penalty, it was used infrequently, and a trend toward
abolishment existed).

See id. at 568. Roper extended the protection to stxteen-and seventeen-year-olds that Thompsen v. Oklahoma

d. {citation ornitted).
provided for those under sixteen. See 487 U.S. 815, 838 (1988).

Id. at 2027 (guoting Harmelin v. Michigan, 501 U.S. 957, 1001 (1991) (Kennedy, J., concurring in part and
concurring in the judgment)).
ee Roper, 543 U.S. at 569-70.

- 26

%
" 1d. at 569. The Court cited Arnett, supra note 48, at 339, for the first finding; Steinberg & Scott, supra note 62, at
1014, for the second finding; and Erikson, 1dentity: Youth and Crisis, supra note 52, for the third finding.

1d. at 2028 {"A 16-year-old and a 75-year-old each sentenced to Jife without parole receive the same punishment
in name only. This reality cannot be ignored.” (interpal citations omitted)).
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See id.

See id. at 2028-31.

. at 2028.

Id. at 2028-29.

. at 2029.

. at 2023-30.

EEK]
See Id. at 2030,

T Miller v. Alabama, 132 5. Ct. 2455, 2460 (2012). Kuntrell Jackson was fourteen when he robbed a video stora with
two friends, one of whom shot the clerk when she threatened to calt police. Id. at 2461, Evan Miller was fourteen when
he and a friend smoked marijuana and drank with a neighbor. Id. at 2462. When the neighbor passed out, Miller tried
to steal his wallet, but the neighbor awoke and grabbed Mifler by the throat. See id. Milier and his friend beat him with
a baseball bat then set his traller on fire, killing him. See id. An Arkansas statute mandated life in prison without parole
for Jackson, who was convicted of capital murder, and Alabama law prescribed the punishment for Miller's conviction
for murder in the course of arson. See id. at 2461, 2462-63,

5%

1d. at 2464, The Court's holding tumed on finding that mandatory sentencing schemes pose "too great a risk of
disproportionate punishment” because they make "youth (and all that accompanies it) irrelevant” to the imposition of
the harshest prison sentence and can weaken ratlonaies for punishment. Id. at 2469,

96 %!
See id. at 2464-65,

97T
See id. at 2465, 2470-71. Aithough the majority opinion provides some argument regarding “objective indicia,” id.
ak 2471-73, the crux of its hoiding relied on individuatized sentencing precedent, id. at 2471, 2472 n.11.

See id. at 2463,

99 ¥t
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id. at 2465,

100%

1d. at 2466,

101 ¥
1d. at 2475,

102%:
1d. at 2460.

10
[j Janvler v, State, No, 4D13-1695, slip op. at 1-2 {Fla. Dist. Ct. App. Oct. 2, 2013); see also Wilcox v, Rozum, No,
13-3761, 2013 WL 6731906, at 1-2 (E.D. Pa. Dec. 23, 2013); People v. Riley, No. 4-12-0225, 2013 Wi 936435, at 11
(10l App. Ct. Mar, 8, 2013); Commonwealth v. Cintora, 69 A.3d 759, 764 {Pa. Super. Ct. 2013). In Cintora, the State
described the inapplicability of Miller by giving the defendant's age down to the day. See Brief for Appellee, Cintora, 69
A.3d 759 (No. 3272 EDA 2012), 2013 WL 3858919, at 10 ("The principles set forth in Miller only apply to defendants

less than 18 years of age... . Defendant was 19 years, 13 days [] oid; when he committed the crimes for which he was
convicted.”),

104%:
Janvier, slip op. at 1-2.

See, e.g., Tercero v. Stephens, No. 13-70010, slip op. at 12 (5th Cir. Dec. 18, 2013) (eighteen-year-old}; in re
Garner, 612 F, 3d 533, 534 (6th Cir. 2010) (nineteen-year-old); Hosch v. Alabama, No. CR-10-0188, 2013 WL
5966906, at 64 (Ala. Crim. App, Nov, 8, 2013) (twenty-year-old}; Thompson v. State, No. CR-05-0073, 2012 Wi
520873, at 77-79 (Ala. Crim. App. Feb. 17, 2012} (eighteen-year-old); Hill v. State, 921 So. 2d 579, 584 (Fla. 2006)
{twenty-three-year-old); Jean-Michel v. State, 96 So. 3d 1043, 1044-45 (Fia, Dist. Ct. App. 2012) (nineteen-year-old);
State v, Campbelf, 983 So. 2d 810, 830 (La. 2008) (eighteen-year-old); State v. Garcell, 678 S.E.2d 618, 645, 647
n.10 {N.C. 2009) (eighteen-year-old).

Roper v, Simmons, 543 U.S. 551, 574 (2005}. In her Roper dissent, Justice O’Connor took Issue with the rule's
overinclusiveness and underinclusiveness. See id. at 601-02 {O'Connor, J., dissenting) {"The age-based fine ... quite
likely will protect a number of offenders who are mature enough to deserve the death penalty and may well leave
vulnerable many who are not."); see also Joseph L. Hoffmann, On the Perils of Line-Drawing: Juveniles and the Death
Penalty, 40 Hastings L.J. 229, 259 (1989] ("If age corresponded perfectiy to the combination of relevant factors, then
Its use as a "bright line* would not be problematic. Because age Is not a “perfect' proxy, however, its use as a “bright
fine’ necessarily produces ordinal disproportionality, or comparative injustice.").

Roper, 543 U.S. at 574.

8.). Casey et al., The Adolescent Brain, 1124 Annals N,Y. Acad. Scis. 111, 122 (2008) (citation amitted). It was
their hope to present research “to make strides in moving this single line to multiple lines that consider developmental
changes across both context (emotionaliy charged or not) and time (in the moment or in the future)." Id.
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1
E See Miller v. Alabama, 132 S. Ct. 2455, 2464 (2012} (citing Steinberg & Scott, supra note 62); Roper, 543 U,S.
at 569, 570, 573 (same). in total, the majority In Roper cites Professors Steinberg and Scott four times.

110

Steinberg & Scott, supra note 62, at 1016. Even though they acknowledged the scientlfic Imprecision for drawing
a boundary, the psychologlsts advanced policy arguments in support of one. For instance, they rejected a case-by-case
approach for mitigation as an upacceptable, “error-prone undertaking™ when the stakes are life and death. See id. They
also advocated a boundary, even when it excluded potentialty deserved youth, te avoid practical inefficiencies and
cases in which imsmaturity might be ignored due to particular desires to impose punitive punlshments. See Id. For
discussion of how a youthfulness presumption could address these concerns, see infra Parts 111.A.1 & I11.8,2.

illl'gi

See, e.g., Steinberg & Scott, supra note 62, at 1012 (citing Elizabeth Cauffman & Laurence Steinberg, {Im)
maturity of Judgment in Adolescence: Why Adolescents May Be Less Culpable Than Adults, 18 Behav. Sci. & L. 741
(2000})). Cauffman and Steinberg examined the relationship between age, psychosocial maturity, and antisocial
decisionmaking, finding that "the period between 16 and 19 marks an important transition point in psychosocial
devetopment that is potentially relevant to debates about the drawing of legal boundaries between adolescence and
aduithood," Cauffman & Steinberg, supra, at 756. For a thorough critique of the Supreme Court's scientific pitfalls in
Roper, see generally Deborah W. Denno, The Scientific Shortcomings of Roper v. Simmons, 3 Ohio St. ). Crim. L. 379
(2006).

1%

’Miller, 132 S. Ct. at 2464 n.5.

1137%;
Brief of Amici Curiae 3. Lawrence Aber et al, in Support of Petitioners at 15-16G, Miller, 132 S. Ct, 2455 (Nos. 10-
9646, 10-9647) (citations omitted).

1147%;
Id, at 16 n.19 (citing Jay N. Gledd, Structural Magnetic Resonance Imaging of the Adolescent Brain, 1021 Annals
N.Y. Acad, Scis. 77, 83 {2004); see also supra note 61.

See Brief for American Psychological Ass'n et al. as Amici Curiae in Support of Petitioners at 5, 9, Miller, 132 S.
Ct. 2455 (Nos. 10-9646, 10-9647).

See id. at 6 0.3, The error is understandable: "Aduithood," "adolescence,” and "early adulthood” have no clear
definitional parameters, and researchers often prescribe different fabels. See Nitin Gogtay et al., Dynamic Mapping of
Human Cortical Development During Childhood Through Early Adulthood, 101 Procs. Nat't Acad. Scis. 8174, 8174
(describing “adolescence and early adulthood” as encompassing ages seventeen to nineteen but also describing as
“children and adolescents" a sample of people ages feur to twenty-one). Compare Casey et al., supra note 108, at 117
ig.4 {showing measures in a bar graph for “adolescents” (ages thirteen to seventeen) and “adults" {(ages twenty-three
to twenty-nine)), with id, at 118 fig.5 (showing a measure in a scatterplot for “aduits” (ages eighteen to thirty)).

In 1904, G. Stanley Hall published his two-volume magnum opus on what was then considered a new life stage,
adolescence. G. Stanley Hall, Adolescence: Its Psychofogy and Its Relations to Physiology, Anthropelogy, Sociolegy,
Sex, Crime, Religlon and Education {1904).
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This period of young adulthood - subjected to many labels, such as "adultescence,” "extended adolescence,” and
“"youthhood" - has become the subject of much interast. See Kay S. Hymowitz, Where Have the Good Men Gone?, Wali
St. 1., Feb, 19, 2011, at C1; Hope Reese, Yes, 20-Somethings Are Taking Longer to Grow Up - but Why?, Atlantic (Nov.
30, 2012, 12:52 PM}, http://goo.gl/FSOmMuB; see also Lev Grossman, Grow Up? Not So Fast, Time, Jan. 16, 2005, at
43; Press Release, MacArthur Foundation, Interdisciplinary Research on the Transition to Adulthood (Aug. 5, 2004),
available at http://goo.gl/7U7Vbz (announdng a $ 5.2 million grant in support of research “examining the new
challenges facing young people, ages 18 to 34"},

See Jeffrey Jensen Amett, Emerging Adulthood: The Winding Road from the Late Teens Through the Twenties, at
v {2004} (nating how sociologists define the transltion to adulthood in terms of young peopte finishing school, entering
fuli-time work, gettlng married, and.becoming parents); see also Jennifer M. Silva, Coming Up Short: Working-Class
Adulthoed in an Age of Uncertainty 6 (2013). For a suggestion of "new" adult milestones, see Sue Shellenbarger, New
‘Ways to Gauge What Grown-Up Means, Wall St. )., June 19, 2013, at D3.

See Frank F. Furstenberg, Jr. et al., On the Frontier of Adulthood: Emerging Themes and New Directions, in On
the Frontler of Adulthood: Theory, Research, and Public Policy 3, 5 (Richard A, Settersten, Ir. et al. eds., 2005)
{herejnafter On the Frontier]; see alse Robin Marantz Henig, What Is It About 20-Somethings?, N.Y. Times Mag., Aug.
22, 2010, at 28,

21%
See Jeffray Jensen Arnett & Susan Taber, Adolescence Terminable and Interminable: When Does Adolescence

End?, 23 1. Youth & Adolescence 517, 534 (1994) {coining the phrase). See generally Amett, supra note 119; Emerging
Aduits In America: Coming of Age inthe 21ist Century (Jeffrey Jensen Arnett & Jennifer Lynn Tanner eds., 2006);
Jeffrey Jensen Amett, Emerging Adulthood: A Theory of Development from the Late Teens Through the Twenties, 55
Am. Psychol. 469 (2000), Professor Amett's term “emerging aduithood™ seems to have taken off, while previous
characterizations, such as "the postponed generation™ or “incompietely-launched young adults," have not. In fact, a
multidisciplinary, International research organization dedicated to the study of "emerging adulthood" has formed, See
About SSEA, Soc'y for the Study of Emerging Adulthood, http://goo.gi/BU2FPB (fast visited Mar. 15, 2014).

122 N

‘See Amnett, supra note 119, at 4-5; Silva, supra nate 119, at 6.

123°%

“See Erin Migdot, Delaying Marriage Has Serious Consequences for Some, New Research Reveals, Huffingtan Post
{Mar. 15, 2013, 11:14 AM), http://goo.gl/Pxgsed (describing how the average ages for marriage have never been
higher than they are now for women (26.5) and men (28.7)); see aiso U.S. Census Bureau, Median Age at First
Marriage by Sex: 1820 to 2013, at fig.MS-2 (2013), avallable at http://go0,gi/RwBjvwi.

124"

L"" ~'See Richard Fry, Pew Res. Ctr., A Rising Share of Young Adults Live in Their Parents' Home 11 {2013), available
at http://goo.gl/BIUVGS; see also Robert F. Scheeni & Karen E£. Ross, Material Assistance from Famiiies During the
Transition to Adulthood, in On the Frontier, supra note 120, at 396, 413 ("In 1990, 70% of eighteen-year-olds jived
with their parents, falling to 30% by age twenty-four and to 10% by age thirty. Between 1970 and 1990 there was a
monotenic rise In shared housing. Between the ages of twenty and twenty-six, there was a roughly 10 percentage point
rise in the share of children living at home.”).

125

See Elizabeth Fussell & Frank F. Furstenberg, Jr., The Transition to Adulthcod During the Twentieth Century:
Race, Nativity, and Gender, in On the Frontier, supra note 120, at 29, 31, 33 fig.2.3, 58.
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"""XFor critiques of the miliennial generation as seif-absorbed and needlessly coddied, see, for example, leffrey
Zaslow, The Coddling Crisis: Why Americans Think Adulthood Begins at Age 26, Wall St. 1., Jan. 6, 2005, at Di; 60
Minutes: The Millennials Are Coming (CBS television broadcast May 25, 2008), availabie at http://geo.gli/HFIhio,

1277%

“See Amett, supra note 119, at 6, 8-9.

128

Seeld. at 5.

125%

See id. at 5-6; see also Furstenberg, Jr. et al., supra note 120, at 3, 6.

130%

See Sheilenbarger, supra note 119; see also Derek Thompson, Adulthood, Delayed: What Has the Recession
Done to Millennials?, Atlantic (Feb. 14, 2012, 9:00 AM), http://goo.gi/001gSB.

Recall the Court reasoned that afthough "the qualities that distinguish juveniles from adults do not disappear
when an individual turns 18 ... the age of 18 s the point where society draws the line for many purposes between
chitdhood and adulthood.” Roper v. Simmons, 543 U.S, 551, 574 (2005); see also Ronald Roesch et al., Social Science
and the Courts: The Role of Amicus Curiae Briefs, 15 Law & Hum. Behav. 1, 4 (1991} (*Because judges are trained in
the law and are generally unfamlliar with psychology's research methodology and statistics, they are naturally more
Inclined to rely on legal scholarship and precedent when they make their decisions. The differences in training and
approaches to scholarship make communication between the two disciplines difficult.”).

'ZvSee Terry A. Maroney, The False Promise of Adolescent Brain Science in Juvenile Justice, 85 Notre Dame L. Rev.
89, 144-45 (2009) ("The impact of adolescent brain sclence on juvenile justice has been strongly cabined by the
extrinsic reality of legat doctrine... . Doctrinal forces are so entrenched and of such broad applicability within criminal
law, adolescent brain science is inadequate to provoke deep change, at least within the courts.”), The dissents In Roper
argue that the other Justices' independent maral judgment about youth culpability - and not science - is the fulcrum on
which the judgment tumns. Justice O'Connor recognized that the rule decreed by the Court "rests, uitimately, on its
Independent moral judgment that death is a disproportionately severe punishment for any 17-year-old offender.”
Roper, 543 U.S. at 588 (O'Connor, 3., dissenting). Additionally, Justice Scalia w wrote that “of course, the real force
driving today's dedision is ... the Court's own judgment that murderers younger than 18 can never be as morally
culpable as older counterparts.” 1d, at 615 (Scalia w, 1., dissenting) (Internal quotation marks and citations omitted),

[55%
T The Twenty-Sixth Amendment guarantees eighteen-year-olds the right to vote, U.S. Const, amend, XXVI, and
almost every state recognizes a voting age of eighteen, see Roper, 543 U.S, at 581 app. 8.

1347

See Roper, 543 U.S, at 583 app. C.

‘135},

*See 10, at 585 app. D.
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[ See Thompson v. Oklahoma, 487 U.S. 815, 842 app. C (1988) ("Most States have various provisions regulating
driving age, from learner's permits through driver's licenses. In all States but one, 15-year-olds either may not drive,
or may drive only with parental consent or accompaniment.").

See id. at 847 app. F.

See, e.g,, Cal. Const. art. 20, § 22{d}; Ala. Code § 28-1-5 (LexisNexis 2013); 235 Iil. Comp. Stat. Ann, 5/6-16
(West 2013); N.Y. Alco. Bev. Cont, Law § 65(1) (McKinney 2011); 47 Pa. Cons. Stat. Ann, § 4-493(1) (West Supp.
2013}; Tex. Alco. Bev. Code Ann. § 106.03 (West Supp. 2013).

See, e.g., Ala. Code § 27-14-5(b} (LexisNexis 2007); Cal. Fam. Code § 6700 (West 2013); 215 Iil. Comp. Stat.
Ann. 5/242 (West 2000); Mo. Ann. Stat. § 431.056 (West 2000); N.Y. Gen. Oblig. Law § 3-101(1) (McKinney 2012).

140 7F;

See, &.9., Ala. Code § 22-8-4 (LexisNexis 2006); Cal, Fam. Code § 6922 (West 2013}; 410 Ili. Comp. Stat, Ann,

210/1 {West 2011); N.Y, Pub, Health Law § 2504 {McKinney 2012); 35 Pa. Cons. Stat, Ana. § 10101.1 (West 2012);
see also Elizabeth 5. Scott, The Legal Construction of Childhood, in A Century of Juvenile Justice, supra note 28, at
113, 120,

1417
See Scott, supra note 141, at 120.

i

See Zimring, supra note 38, at 72 (noting such activities as driving).

See Andrew von Hirsch, Selective Incapacitation Reexamined: The Natlonaj Academy of Sciences' Report on
Criminal Careers and "Career Criminals," 7 Csim. Just. Ethics 19, 27 (1988).

145
L""'JSome children’s rights advocates fear that criminal jegal deveiopments that do not recognize the differences
between criminal law and other decisionmaking contexts might undermine youth autonomy. See Buss, supra note 45,
at 43-44. Such fears are reasonabie, given that developmental discoveries about youth immaturity have had
implications beyond the realm of ¢riminal sentencing, For example, proponents and opponents of a woman's ability to
have an abortion have used the science. See Scott, supra note 140, at 569-76; see also Roper v. Simmons, 543 U.S.
551, 617-18 (Scalia w, ., dissenting) {comparing scientific evidence presented in the sentencing and abortion
contexts). Advocates seeking to prevent alcohol abuse and binge drinking among college students have iikewise
adaopted its thrust, See Linda Patia Spear, The Adoiescent Brain and the College Drinker: Biological Basis of Propensity
to Use and Misuse Alcohal, College Drinking - Changing the Culture (last reviewed Sept. 23, 2005),
http://goo.g!/pTqugW.
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Lockett v, Ohio, 428 U.S. 586, 605 (1978); see also id. ("The nonavailablility of corrective or modifying Id.
mechanisms ... underscore[] the need for individualized consideration as a constitutional requirement In imposing
the death sentence.”).

See Graham, 130 S. Ct. at 2028-29,

147 %

See Eddings v. Oklahoma, 455 U.S. 104, 115-16 (1982),

160'F;
1d.
148%

"Id, at 115.

161 T,

Atkins v. Virginia, 536 U.S, 304, 319 (2002).

See supra notes 103 and 105, and accompanying text.

See Andrew Ashworth, Sentencing and Criminal Justice 79 (5th ed. 2010).

150

:See Miller v. Alabama, 132 S. Ct. 2455, 2475 (2012).

15179

Graham v. Florida, 130 S, Ct. 2011, 2027 (2010},

i154 kS

See Roper v. Simmons, 543 U.S, 551, 570-72 (2005).

Miller, 132 S, Ct. at 2465.

1657%]
See Graham, 130 S, Ct. at 2028-29.

153%}

Fi
See id. at 2465-66; Graham, 130 S. Ct, at 2028-30; Roper v. Simmons, 543 U.S. 551, 571-72 (2005).

See id.

154F;

E::See Graham, 130 S, Ct. at 2028. The Graham Court noted that "the concept of proportionality is central to the
Eighth Amendment.” Id. at 2021. Other Justices, however, do not believe that the Eighth Amendment authorizes courts
"to Invalidate any punishment they deem disproportionate to the severity of the crime or to a particular class of
offenders." Miller, 132 S. Ct. at 2483 (Thomas, 1., dissenting); Ewing v. California, 538 U,S. 11, 31 (2003} {Scafla -, 1.,
concuring in the judgment) {"Proportionality - the notion that the punishment should fit the crime - is inherently a
concept tied to the penological goai of retribution."); id. at 32 (Thomas, 1., concurring in the judgment); Harmelin v.
Michigan, 501 U.S. 957, 989 (1991). @
See Graham, 130 S, Ct. at 2029,

See Ashworth, supra note 162, at 84.

155 F;

AAtk!ns v. Virginia, 536 U.S. 304, 319 (2002). IE:
F -
Seeid,

{15625

See Graham, 130 S. Ct. at 2028 ("The heart of the retribution rationale is that a criminal sentence must be
directly related to the personal culpability of the criminal offender.” {citation omitted)). 1d. at 2026,

See Roper, 543 U.S. 2t 571. See Miller v. Alabama, 132 S. Ct. 2455, 2465 (2012) (citations omitted).

T58%
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Bruce 3. Cohen, Theory and Practice of Psychiatry 504 (2003) ("Since children's personalities are still subject to
change at least into their young adulthoods, most clinicians are circumspect about dlagnosing personality
disorder In individuals under the age of 18.”).

173

See Nat'l Collaborating Ctr. for Mental Health, Borderfine Personality Disorder: Treatment and Management 348
(2009) (discussing borderline personality disorder).

EZ See Waterman, supra note 51, at 355; see also Jennifer Lynn Tanner & Jeffrey lensen Arnett, The Emergence of
“Emerging Aduithood': The New Life Stage Between Adolescence and Young Aduitheod, In Handbook of Youth and
Young Adulthood: New Perspectives and Agendas 39, 42 (Andy Furiong ed., 2009) ("Emerging adulthood is an age
period during which there is stronger potential for personality change compared to earlier and later decades.”). Tanner
and Arnett note that people's personalities over the perfod from adolescence through emerging adulthood “"tend to
make gains in forcefulness and decisiveness; ... show increases in seff-control, refiecting tendencies to become more
reflective, deltberate and planful; and decrease in negative emotionality, including aggressiveness and allenation.” Id.
{citation omitted).

175%

Graham, 130 S, Ct, at 2029,

176F

See Ashworth, supra note 162, at 86.

See Graham, 130 S. Ct. at 2030.

Seeid.

180 %}

See supra notes 16-27 and accompanying text. Whereas early determinations focused on culpability as it related
to capacity, this scheme prioritizes responsibility.

See Roper v. Simmons, 543 U.S. 551, 573 (2005) ("An unacceptabie likelihood exists that the brutality or cold-
blooded nature of any particuiar crime would overpower mitigating arguments based on youth as a matter of course,
even where the juvenile offender's ebjective immaturity, vulnerability, and Jack of true depravity should require a
sentence less severe than death."},

ee Elizabeth F, Emens, Aggravating Youth: Roper v. Simmons and Age Discrimination, 2005 Sup. Ct. Rev. 51,
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See id, at 77; see also supra note 43. Note that Justice Kennedy's majority opinion in Roper found this tendency
problematic, see 543 U.S, at 573-74, and Justice O'Connor deemed a prosecutor's attempt to argue youth to be
aggravating as “troubling,” id, at 603.

See Barry C. Feld, Adolescent Criminal Responsibility, Proportionality, and Sentencing Policy: Roper, Graham,
MillerfJackson, and the Youth Discount, 31 Law & Ineq. 263, 321 &n.313 (2013} ("Surveys of jurors report that the
heinousness of a crime invariably trumped a youth's immaturity."),

185

Roper, 543 U.S. at 619 {Scaliaw, 1., dissenting); see also Graham v. Florida, 130'S. Ct. 2011, 2051-52 (2010)
(Thomas, J., dissenting) (noting how the rarity of a sixteen-year-old sentenced te fife without parole corresponded to
his crime’s rare brutality).

[FETE
See supra Part L.B.

See Roper, 543 U.S. at 572-73,

See supra notes 24-26 and accompanying text,

189 %
For 3 discussion about the endpoint of twenty-five, see infra Part IIL.8.1.

190%!
Due ta its potential impact on plea bargaining, any determination regarding a defendant's eligibility for
firevocable punishments should precede the guiit phase of a trial.

x;

Before Roper, Graham, and Miller, Professor Stephen Morse discussed a stmilar rebuttable presumption scheme
but suggested that "faimess and efficiency should require the prosecution to prove beyond 2 reasonable doubt that a
particular adolescent was fully respansible.” Stephen J. Morse, immaturity and Irresponsibility, 88 J. Crim. L. &
Criminology 15, 63 (1997). He contended that such a high burden was necessary for cases invoiving defendants on the
margin "in a system that prefers incorrect attributions of innocence (or lesser culpability) to incorrect attributions of
quilt (or greater culpability)." Id, at 63-64.

119272
See supra notes 113-15 and accompanying text.

See supra notes 118-25 and accompanying text.
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Matthew Mientka, Adulthood Extended to Age 25 by Child Psychologists In UK, Medical Daily (Sept. 24, 2013, $:31 PM}),
http://goo.gl/8IDICF; see also Lucy Wallls, Is 25 the New Cut-Off Point for Adulthood?, BBC News {Sept. 23, 2013,
5:52 PM), hitp://g00.gI/ZRQIZV.

[is5%

See supra Part I1.C.

196%

Graham v. Florida, 130 S. Ct. 2011, 2028 (2010).

197'3%

T See Atkins v. Virginia, 536 U.S. 304, 318 (2002) ("Clinical definitions of mental retardation require not only
subaverage intellectuat functioning, but aiso significant Himitations in adaptive skills ... . Mentally retarded persons
frequently know the difference between right and wrong and are competent to stand trial. Because of their
Impairments, however, by definitlon they have diminished capacities ... ."). The differences between a developmental
disability defense and a youthfulness presumption are much starker than the ages for which they are applicable: the
former reflects a defendant’s dirminished culpability as a result of transitory qualities. The Jatter reflects both a
defendant's permanent diminished capacity and his resulting diminished culpability.

See Eddings v. Okiahoma, 455 U.S, 104, 116 (1982).

See Miller v. Alabama, 132 S. Ct. 2455, 2475 (2012).

iZDO k3

*Eddings, 455 U.S. at 115.

{Z01%

See supra notes 85-86 and accompanying text.

P
See Hoffmann, supra note 106, at 281-82. See generally supra Part 1L.B,

203

i::While police procedure and criminal sentencing are imperfect analogs, the Court in 2.0.8. v. North Cardfina
recognized the need to carve out age as an exception to an otherwise abjective Miranda rule, 131 S. Ct, 2394, 2407
(2011). In response to the State's argument that a child’s age must be excluded from the custody analysis "to preserve
clarity,” Justice Sonia Sotomayor ~ wrote that the Court has rejected a "more easily administered line, recognizing that
it would simply enable the police to circumvent the constraints on custodial interrogations established by Miranda,” Id.
(internal quotation marks and citation omitted). In the sentencing context, however, the Court's bright fine at age
elghteen arguably enables some judges and juries to circumvent Eighth Amendment constraints on punishment.
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at 325-27 & n.328 (describing supporters of the "youth discount” principle). Professor Feld has argued that his
approach "avaids the conceptuai and administrative difficulties of a more encompassing subjective Inquiry," Feld, supra
note 23, at 122, This Comment rejects Professor Feld's age-based approach, siding instead with reasoning offered by
Professor Morse, who asked, “Should not efficiency yield to the need to individualize for the small class of adults with
the same characteristics as juveniles who therefore might not be responsible?" Morse, supra note 191, at 64; see also
id. at 59 {"We must very carefully identify why adolescents might be treated differently, and if faimess requires
differential treatment for the class, it also requires that adults with the same r dirninishing characteristics
should be treated equally.”).

205F
This Comment asserts that the Court has identified relevant factors for subsequent courts to consider when
evaluating the blameworthiness of young adults. But see Feid, supra note 184, at 321-22,

205%;
Miller v. Alabama, 132 S. Ct. 2455, 2464 (2012) (citing Graham v. Fiorida, 130 S. Ct. 2011, 2026 (2010); Roper

v. Simmons, 543 U.S. 551, 569-70 {(2005)).

e
See U.S. v. Booker, 543 U.S. 220, 233 (2005).

208%
U.S, Sentencing Guidelines Manual ch, 5, pt. H, introductory cmit. {2012} (internal guotation marks and dltations
omitted), available at hitp://goo.gl/cyilMw.

2097

K
1d. § 5HLL.

See Alkins v, Virginia, 536 U.S. 304, 317 (2002) (citing Ford v. Wainwright, 477 U.5. 399, 405, 416-17 (1986)).
For a discussion about how the Court's approach has resulted in a myriad of procedures, see Allison Freedman, Note,
Mental Retardation and the Death Penaity: The Need for an International Standard Defining Mental Retardation, 12 Nw.
J. Int'} Hum. Rts. 1, 8-9 (2014).

211F

T
See Miller, 132 S. Ct. at 2469.
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Content Type: Secondary Materials
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Narrow By: -None-
{2647,
Cemmantators such as Professor Feld have previcusly recognized the burden that mitigating sentences based on
youth might Impose on courts. See, e.g,, Feld, supra note 23, at 122 ("For ease of administration, age alone provides
the most usefut criterion upon which to allocate mitigation"). In part for this reason, Professor Feld has proposed a
“youth discount” in which sentences would be reduced according to age. !d, at 122-23; see also Feld, supra note 184,
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