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by the court. bSee People v Manning, 2019 Mich LEXIS 2320; 50 o, 160034, Sased on this

Lourt's order granting Me. Williams leave to file his amicus curise brief, tnis Court
is vested with asbsolute suthority to hwear ang determing the matter fully briefsdg

herein,
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ARGUMENT I
The extension of a retroactive decision is a proper basis on which to
authorize the filing of a second/successive motion for relief from judgment
under MCR 6.502(G)(2)
Introduction

In People v Manndng, 2019 Mich LEXIS 2320; 2019 Wl 6771157 this Court set out

ifwitation to Y[olther persons or groups ioterested in the determination of tha
issuss prasented in this case may move the Court for permission to file briefs amicus
cufiae."

The issue agodrgssed in this argumant is that set ocut in Manning as to
"whether the defendant's successive motion for relief from judgment is "basao on &
retroactive changs in law", MCR 6.502(5)(2), where the law relied upon does not
automatically entitle him to relief”,

Standard of Review

As the issue bsfore the Court embraces the constructive interpretation of a

court rule, this Court reviews guestlons of constitutional megnitude and law, de

novo. Faople v Dendel, 6481 Mlch 114, 126; 748 Nu2d 855 (2008); Haliw v City of

Sterling Heights, 471 Mich 700, 706-705; 691 Nw2d 753 (2005).

Argument and Authority

Like, statutory construction, '[wlhen called on to interpret and apply a
court rule, this Court aspplies the principles thet govern statutory interpretation.

Haliw v City of Sterling Hedgnts, 471 Mich 700, 706-705; &6%1 N.d.,2o0 753 (200%5);

Stenzel v Best Buy Co., 320 Mich 262, 275(2017). "Court rules should be interpreted

to effect the intent of the drafter, the Michigen Suprems Court. Fleet Businsss

Credit, LLL v Krapohl Ford Lincoln Mercury Co,., 274 Mich App 584, 591; 725 NuZd 644

(2007). Clear and unambiguous language contained in a court rule must be given iis
plein meaning ang enforced as written. Id.

Notably, as the intent in construing & court ruls is to discern and give
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affect to the drafter, analysis begins by an exaemination of the plain language of

that court rula, People v Morey, 461 Mich 325, 330; 603 N.w.Z2d 250 (1999). To that

end, MUR 6.502(6)(2) provides:

"{2) A defendant may file a second or subseguent motioo Daws. o o
retrosctive changs in law that occurred after the first motion for rellcy
from judgment or a claim of new evidence tnatl was not discoversd before the
first such motion.'

Notably, while tnis Court was tha orafter of MCOR 6.502(G)(2), in coing so,
the Staff commities provided comment on the source of MOR 5.500 st. seg.:

"These standards asre based on several decisions of the United States
Supreme Court. See Wainwright v Sykes, 433 US 72; 97 5 Ot 2457; 8% L. bdéd
594 (1977)(nhabsas corpus action by stete prisonar); United States v frady,
456 US 152; 102 5 Ct. 1584; 71 L ad2d 816 (1982) (under 28 USC 225%).%

(See Staff Comment to 6,508,

Since the Staff commants repressent, that the committes crested MOR 6.500 et.
saq. based on fedsral rules end precedent, and the rule in question, MOR 6.502(G){2)
is much like the provision 2B U.5.C. 2244(b)(2)(A) then this Court may find federal
precedant nighly persuasive whers il addresssas a similar claim:

"We may authorize the district court to consider a second or successive
habgas petition i¥ the applicant makes & prime Tecle showing that his
woposed  claedm "relies on a new rules of constitutional law, made
ratroactive to cases on collstesral revisw by the Supreme Court, that was
previously unavailable. 2B USC §2244(b)(2)(A). A prima faciz snowing, in
this context, simply requires that the applicant make a showing of possible
marit sufficient to waerrant a fuller exploration by the district court. In
re Watkins, 810 F 3d 375, 379 (6th Cir 2015)(quoting In re Lott, 366 F 3d
L3, 432-433 (6th Cir, 200&) Tnis prims facie showing Yis not a oifficult
standard to meat. In re Lott, 366 F 30 at 432.7

In re Lambert, 2018 U.5. App LEXIS 25332 (6th Cir. 9/5/2018; No. 18~1726 *2.

Based on ths similarity betwsen MCR 6,502(G)(2) and 28 U.5.C § 2246 (b)(2)(A)
it is abundantly clear that §2244 had to be a catalyst to the creation of MCR

8.502(6)(2), and as this Court expleined in Chambers v Trettco, Inc., 463 Mich 304,

S15-314 those similarities make it eppropriate to refersnce Tedersl pracecent:

“We ars many times guided in our interpretation of the Michigan Civil
Rignts Act by fedesral court interpretation of its counterpart federal
statute., Ses e.g. Summagr v Goodyear Tirs & Rubber Co, 427 Mich 505, 525;
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398 WNWZd 368 (1985). Houwever, we haeve generally been careful to make it
clear tnat we asre not compelled to follow those federal intesrpretations.
See e.g.; Radtke, 442 Mich at 381-382. Instead, our primary obligation when
interpreting Michigan lew is always "to ascertain and give effect to the
intant of the Legislature. . . as gatherszd from the sct itself.'" Mcdunkin
v Cellasto Plastic Corp, 461 Micn 580, 598; 608 Nu2d 57 (2002). Although
thare will often ope good reasons to look for guidance in federal
interpretations of similsr laws, particularly where the lesgislature haes
acted to conform Michigan law with decisions of the federal judiciary, see
@.e. Koester v City of Novi, 458 Mich 15-16, 580 NuW2o 835 (1998), we cannot
“wiws bo Tederal interpretetions if doing so woulo nullity a portion of the
~ciislature's snactment. See Piper v Pettibone Corp, 450 Micn 56bh, 571-
572; 542 NWZd 269 (1995).°

Notably, there is federal precedsnt which addresses a similar issue raisaed

saeking the extension of Miller. In that case, In re Lambert, the Sixth Uircuit Court

of Appeals was called on to determine whether that extension was an appropriste basis
for granting a second or successive petitionsr for habeas corpus:

"Lambert sseks to extend the nsw rule announced in Miller to offendgers who
were 18 years old at the time of their crimes, See Cruz v United Stataes,
No. 11-cv=787, 2018 U.5. Dist. LEXIS 52926, 2018 wl 1541698, et *25 (D.
Comm Mar <29, 2018)(nolding that Miller applies to 18 year olds). Uther
circuits have held that whather g new rule Yextends" to an applicant ‘goas
o the merits of the motion and is for the disirict court, not the court of
appeals., In re Williams, 759 F 3d 66, 72, 411 U.5. App DC 257 (DC. Cir.
2014); See also In re Hoffner, 870 F 3d 301, 309 (3¢ Circ., 2017)("It is for
the oistrict court to svaluate the merits of the second or successive
nabeas petition in the first instance. This includes ‘whether the invoked
rule should wultimately be extended in the way the movaent proposes or
whather his ‘relience is misplaced'" (quoting In re Arnick, 826 F3d 787,
791 (5th Cir. 2016)(Elrod, J dissenting)); In re Hubbard, 825 F3d 225, 231
{4th Cir. 206)("[Ilt is for the district court to determine whether the
new rule extends to the movant's cgass, not for this Court in this
proceeding.”) Lambert has made a prima facie showing that his proposed
claim reliss on Miller to warrant authorization of a second or successive
napaas petition; we lsave the merits of that hebeas petition to the
district court.”

In re Lambert, 2018 U.S. App LEXIS 25332 (6th Cir. 9/5/2018; Wo. 18-1726 *3.

Relying on In re Lambert is appropriate as doing so does not nullify any

portion of MCOR 6.502(6)(2). The provision of MCR 6.502(G)(2), like §2244 authorizes
tne filing of & "second or subsequent motion based on a retroactive change in law®.
First, Miller is a retroactive change in law, and second, Manning's motion for relief

From judgment sesking the extension of Miller to 18 year olds, is completely "based
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on’ that decision, To be "based on® ils defined by "Black's Law Dictionary, (9th
Edition, 2009) page 171 as "Derived from asnd therefore similsr to, an ssrlier work'.

Clearly, sesking to extend Miller to 185 year olds, "based on' Justice Kagan's
rational that "youth matters” is sppropriate under MOR 6.502(G)(2) as Manning's entire
claim is premised on every facet of Miller, and only seeks to determine to what extent
to extend youth matters, a determination which will necessarily embrace Miller's
rationale.

Conclusion

Since MOR 6.502(G)(2) was styled in the spirit of § 2264, since Miller is
retroactive, and since Mannoing sought after extension of Miller is baesac on that
Court's pationals, then as the Sixgh Cirousnt held, this Court should alseo concluds
that a pleading seeking to externd a retroactive decision is an appropriats basis to
allow & second or subsequent motion based on a retroactive chenge in law under MOR

6.5802(6)(2).
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SUMMARY ARGUMENT

As to the question posgg in People v Manning, 2019 Micn LEXLIS 23z0; 50U No.

160036, whether ®Miller v Alabams, 557 U.5, &80, 132 5, CDu. 265%; 183 L. cdda 07

(2012) shnould oe extenued to thaose ecolescents over 10 yesaers old under the greatsr

unishment

:;
i
s
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g
[
o
]
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£
o
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protecrion of Michigen's Constitutionsl protection agaim

basga on the compelling ceascn maos oul calow, Me. Willisms submits the followling:
Firast, Justice Kagan has resclved ths debats over whztner e bright-lineg ruls

gxists wnan she made clear thet this wss not the basis of Miller, Specificslly, in

Malvo v Mathene, 139 5, Ot. 1317, 203 L. Eg2d 563, guring oral srguments in September

of 2019, Justice Kagan rebuffed the Solicitor Genersl's assertions thet the Miller
court's nolding es Lo sge uas & gategoricel "orignt-line rule', when she rejected that
contantion ang stated with absolute certainty that the majority opinlon in Miller,
whlch she wrote, was psssd on the conclusion tnat Yyouth matters”. (Ses Miller at 5,
Ct. 265H5-2658) .

Hext, while many in opposition to the extension of Miller rely on thet Court's
farlure to reject Roper's cetegorical "bright-linme rule” in its opinion, Mr. Williams
points out that oppositional poilnt must slso feil as a bDesis to the deny extension of
Miller to those above 18 years old., Roper's rule wss pased on the potential
misdiagnosis of the adolegscent ming as psychopathic or socispathic, basag on the
transitory characteristics which Dr. Steinberg, ang the scientific community’s stuoies
igentify ss pleguing the adolescent mind, Hoper 543 U,3. 560

"It is oifficult even for expert psychologists to differentiste betuwsen the
Juvanile offender whosse crime reflscts unfortunate yet transisnt immaturity,
and the rare juvenile offender whose crime reflects irreparabls corruption. Sse
Steinberg & Scott TUIG-1016. As we understand it, this difficulty underlines
the rule Toroldding psychistrists from diagnosing any patient under 18 as
having antisocial personaslity disorder, & disorder also referreg to as

paychopatns of soclopathy, and which is charscterized by calleousness, cyniciss
arg contampt Tor the feelings, rights, ang suffering of othure.”

Ay Auper ostision mekes cleer, tne Ybright-line ruls announces was

premised on & pesyohistric prohinprtion asgeinst & particulsr diasgnosis premised on the
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commonality of symptoms betwsen tne transient adolescent mind ano the criteria for a
particular psychological condition.

Any  brignt-line rule premissg on the presence of  the  trensitoroy
characteristics of the adolescent ming must Tall, as such & rule doess not embrace the
true sxtent Lo which thoss characteristics remein into the asoolescent Life. For thet

reason, e bessd on the fact thet in ooth Hoper eng Millsr, Dr. Steinberg's amicus

priefing was limited to the age of eigntesn based on the controversy in the case
before the court, (See Exhionit A, page 70, line 9 to page 71, line 19); tnersfurs,
should this Court chooss to announce a "obright-1line rule’, that rule should be st the
dgafinitive point wheres those transient behavioral hindering cheractecistics ars no
longer present. A point in the developmesnt of tne esdolsscent mind, which Dr.
Steinoerg explains clearly when not limitzo from coing so:
"We have done this with people of different sges, than we can ask is the sffect
of being around your pzers different, 1f you are an adolsscent then if you ere
art adult, WUnat we have found, as I said pefore, is that when people ace in the
prasence of thele pesrs, up until about the age of 24, or so, we get this peer
effect whars it increases thelr risk-taking and rewarg sensitivity, and we
don't sse that effect after age 24 where adults perform the same way wnen they
arg by themselves as when they are in a group.! (Ssge Exhibit A, page 24 lins
’?)‘
Cleardly, any point st whicn g Bright-lims rule is set should be whers the
reasunzs Tor lesser culpanility no longer exists, which Dr. Steinberyg supmits is st
the age of 24, 1.8, 23 yzars, 11 months, and 29 days.

In the altsrnative, Mr. UWilliams submits, thset such a bright-line rule would
be appropriate when coupled with a burdsn shifting point of rebuttel set at 21 years
old, (See Exnioit A, pags 70, ling to page 71 line 19), wnile those under 21 ars
granted a full mitigation neasring automatically, ang thosz over 21 years of age carrcy
the burdan to qualify for s witigation hearing opasad the preponderance of evigence
that those cheracteristics identifiec oy Dr. SHteinberg still are present,

It is based on this approsch that Mr. Williams submits tnat suoh a process is

ia.

e

appropriste under Micnigen's greater Constitutional protection of Art 1
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1I

Based on both a proportionality and compelling reasons analysis, under
Michigan's Constitutional Cruel or Unusual Punishment clause, Miller's
holding should be extended to include youthful offenders upto the age of
(19) ninesteen years old

A. Introduction

Mr. Williams comss before this Court by way of invitstion offered to
interested individuals, groups, and organizatlions to submit an amicus curlae brief in

the calendared case of Pegple v Menning, 2019 Mich LEXIS 2320; 2019 WL &6771157. In

that order this Court set out that "[o]ther persons or groups interssted in the
getermination of the issues presented in this case may move the Court for permission
to file briefs amicus curiss." Hased on thet opder, Mr. Billiams, brings his plaading
addressing the second guestion framed by that order:
"Tha appellant shall file & supplemental brief within 42 days of the date
of this order addressing; (1) whether the defendant's successive motion for
relief from Jjudgment is ‘“based on & retroactive change in law", MCOR
6.502(G)(2), whzre the law relied upon does not automatically entitle nim
to relief; and (2) if so, whether the United States Supreme Court's
decisions in Miller v Alabama, 567 U.5. 460, 132 5. COt. 2455; 183 L. Ed2d
407 (2012), and Montgomery v Louisiana, 136 3. Ct. 718; 193 L. Ed2d 599
(20168) should be applisd to 18 year old defendants corwvicted of murder and
sentenced to mandatory Life without parole, under the ELighth Amendmant to
the United States Constitution or Const 1963, art 1, § 16 or noth.”

It should be noted, the guestion posed dogs not convey the complexity and
constitutional deptn of the legal concepts necessary to the resolution of this very
important issue to Michigan Jurispurdence. That is, that guestion and its resolution
must embrace Michigean's Constitution, Michigen Statutes, and this Court's precadent.

In fact, as recognized in People v Lorentzen, 387 Mich 187, 194 N.W.2d 827 (1972)

tnis Court, in sssessing the mandatory minimum of 20 yesrs lmprisonment for the sale
of nercotics, indiceted that essentisl to that inguicy is (&) whether the sentence is
proportionate to thne Crime, (bB) the Evolving OStandards of Decency, and (c)
Renabilitation. Beyond those three criteria announceo in Lorentzen, this Court made

clear its agrsemant with Mr. Williams's contention that this issue befors the Court
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was complex and involved many differesnt tests:
"1t will be seen from the sbove discussion of the leading United GStates
Supremae Court case and casss decided by this court that the dominant test
of crugl end unusual punishment is that the punishment is in excess of any
that would be sultable to fit the crime. As we shall sse, other standards
or tests are also aspplicable but, clearly, both the United States Suprems
Court and this Court have esgquated an excessive sentence with one that is
cruel or unususl.,”
Lorantzen, 387 Mich at 1756,
The criteris recognized in Lorentzen, is as applicaole tooay in Manning, as
it was to Lorentzen. That is, as this Court recognized in Lorentzen that other
standards and tzsts sre applicanle to the guestion, tnose criteris listeg sbove arse

also gssentlial to the inguiry hers.

{(a) Proportionality

B, _The Supreme Court's Determination in Miller limits the issue in Manning

Wnile the Supreme Court holding in Miller v Alabama, 567 U.5. 460, 132 5. O,

2455; 183 L. Ed2g 407 (2012) resolves the “"disproportionate’ nature of mancgatory life
without the possipility of parole sentences for juveniles, it also sarves to frame
the underlying question central to tnis Court's review in Manning:

e therefore hold that the Cightn Amendment forblids a sentencing scheme
that mancates 1ife in prison without the possibility of parole for juvenils
offenders. CF Graham, 560 U.S., at ---, 120 5. Ct., 2030 (YA State is rot
reguired to guaraentes eventual Treedom,” but must provids "some meaningful
opportunity to obtasin release based on  demonstrated maturity and
rehabilitation'). By making youth (and all that accompanies it) irrelevant
to imposition of that harshest prison sentence, such a scheme poses too
great a risk of disproportionate punishment, Because that holding is
sufficient to decide these cases, we do not consider Jackson's and Miller's
alternate argumznt that the Eight Amencment requires a categorical bar on
life without parole for Jjuvenilss, or at least for thosse 14 and youngsre.
But given all we have said in Ropsr, Granam, and this oecision about
children's diminished culpability and heightensd cepacity for change, we
think appropriate occassions for sentencing juvenviles to this harshast
possible penalty will be uncommon. That is especially so beceuse aof the
great difficulty we noted in Roper and Granam of distinguishing at this
garly sge betwsen "the Jjuvenile offender whose crime reflects unfortunate
yvet transient immaeturity, snd the rars juvenils offender whose orime
reflects irrsparable corruption.” Roper, 543 U.5., st 573, 125 5. 0t. 1183,
Granam, 560 U.5., at ---, 130 5., Ct., at 2026-2027. Although we do not
foreclose a sentencer's ability to maks the Jjuogment in homicide cases, we
requira it to take into account how children are different, and how those
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differences counsel against irrevocably sentencing them to a lifetime in
orison.®

Miller, 132 5. Ct. 2469,
hile it iz clear, that Miller held that mandstory Llife without the

possiollity of parole for Juvenile offenders violates the Eighth Amendment, tnat
decision put to rest that portion of the guestion before this Court in Manning, the
Miller Court did not resolve the sge et wnich the term "juvenila" no longsr applied.
In fact, the Supreme Court in Miller emphasized the "grsat difficulty" in making such
a determination, did not reach end decide that issus; the guestion central to this
Court's review in Manning. In other words, the Supreme Court did not underteke review
of a bright-line rule as to the sge cutoff in Miller, but instead choss to rely
exclusive on it's earlier decisions in Roper, and Graham. Uf those two decisions,
while both were predicated on the Eighth Amandment, it was tne decision of Roper, as
reiterated in Miller, which sought to drsw the bright-line rule indicating that the
term juvenile applieg only up to 18:

"Drawing the line at 18 years of age is subject, of course to the

pbijections alwaeys ralsed ageinst categorical rules. The guaelities that

distinguish juveniles from asdults go not disappear whnen an individual turns

18. By the same token, somz under 18 have alrsady attained a level of

maturity some adults will never reach. For the reascons we have discussed,

Howsver, a line must be dgrawn. The plurality opinion in Thompson drew the

line at 16. In the intervening years the Thompson plurality's conclusion

that offengers under 16 may not be executed has not been challenged. The

logic of Thompson extends to those under 18. The age of 18 is the point

where society for meny purposes draws the line betwsen childhood ang

adults. It is we conclude, the age at which the line for death sligibility

ought to rest.”

Roper v Simmons, 543 U.5. 551, 560, 125 5. Ct. 1183, 161 L. Ed2d 1.

Admittedly, the retional of both Roper end Graham was asdopted by extension in

Miller. However, though adopted in Miller, the issue resclved in Roper was not the
subjact in Miller to whet repressnts & jugiclel decision, which necessarily must be
premised on full briefing, and be the result of an application of the judiclial mindg

to the preciss question of a cetegoricel cutoff ags, which is cantral to this Court's
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review in Manning. Pollock v Farmers' Loan & Trust Do., 157 U.5. 429, 575; 15 5. Ct,

£73: 39 L. Ec2d 759 (1895). For that resson, it must be noted that, the incorporation

in Miller of those decisions in Roper and Graham doss not changs the analysis, all

thres of those declisions were based on the Eightiv Amendment, s fact which must tempar
this review in light of what this Court has termed "the federal floor":
"Thus, appropriste snalysis of our constitution doss not begin from the
corclusive premise of a federal floor. Indeed, the fragile founcatiocn of
the federal floor as a bulwark agsinst arbitrary action is clearly revealed
when, as here, the federsl floor falls below minimum state protections. As
a matier of simple logic, beceuse the text wers written at differsnt times
py different people, tne protections affurded may be greater, lesser, or
the same."
Sitz, 443 Mich at 761-762.

As acknowledged by this Court it must first be recognized thaet the federsl
floor, as it reletes to the question before this Court, must be teken from the facts
of Miller, whers ths two 14 year ald Petitioners did not seek, nor dig the Court
rasolve or create a3 bright line ruls for the cutoff age of juveniles. In fact, as can

be seen, the Miller Court did rely, through dicts, on the Suprsme Court's earlier

decision in Roper v Simmons, 543 U.5. 551, 5640, 12% 5. 0. 1183; 161 L. £g2d 1. In

ather words, it was Hoper which set out 18 as the oright line cutoff age for the term
juveniles, However, as explained beslow, this Court is not limited by either the
decision in Miller or the decision in Roper which wers based on the much higher
fpurdle in the Eighth Amendment's probioition sgsinst Cruesl and Unususl punishment,
which does not provice the greater protection Michigen's Constitution art 1, § 16's
dops  in its prohibition sgeinst Crusl or Unusual pundstment, These oistinct
dgifference betueen tne federal and state constitutions serve to provide basis to
gxtend Miller's rational.

C. This Court's Governing Limitation Against the Unprincipled Creation of Rights

In Sitz v Department of State Police, 443 Mich 744, 761-7682, 506 nNu2d 209

{(1993) tnis Court, called on to address the compelling resson test, explained that

10
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test is "[a] convenient formulation of the overerching responsibility to find a
principle basis in the history of our jurisprudence for the creation of new rights."
Notably, this Court asserted that while it glesned from its previous cscision that,
"the Dourts of this state should reject unprinciplen creation of state constitutional
rights that exceed their federsl counterparts, it emphasized and left little doubt,
that even thougn the courts of this state have a duty of restraint agsinst the un-
fattared crestion of rights, "our courts are not obligatsd to sccept what we deem {o
bz a major contraction of citizens protections under our constitution simply because
the United States Supreme Court has chosen to do so." Sitz, Mich at 763.

Prior to the decision in Sitz, tnisz Court gave guidance in Pegple v Dollins,

438 Mich 8, 31=-32; 375 NW2g 684 (1991) when it recognizeo the lack of Michigen
precedsent on the issus, ang went on fto explain what the Compelling Reason Standacd
ambraced:

“Although 8 number of appellete gecisions have referred to the compslling
rgason standard, little in the way of guidsnce nas beaen provided concerning
its contours and m2aning. Surely, the begimning of considerstion must b
the axiomatic statemsnt of this Court in Holland v Gardener Dity Clerk, 299
Mich 455, &70; 30U NwzZa 777 (1941); 'It is 2 fundamental principle of
constitutional construction that we detepmine the intent of the framers of
the constitution and the peopls adopting it.' See Burdick v Secretary of
State, 373 Mich 578, 584; 130 NW2d 380 (1964).

te believe that compelling reason for an indepsndent state construction
mignt be found if there were significant textusl differences betuween
parallel provision of the state eand Tedgeral constitutions, and
particularly, if history provided resson to bslieve that those who framed
and adopted the state provision hed a differant purpose in ming.?

Put more succinctly, though in a footnote, this Court cscognized in Sitz that

Lollins, 438 Micn at 31, n 39 provided several factors for cetermining whether a
stete constitution affords protection different from the federal constitution:

1) the textual language of the state constitution, 2) significant textual
differsnce Detwsan psrallel provisions of the two constitutions, 3) state
constitutional and common-law nhistory, 4) state law pre-existing adoption
of the relsvant constitutional provisions, 5) Structural differences
patween the staete and federal constitutions and &) matters of peculiar
state or local interast.”

1
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D. The Constitutional Amendment at issue

Central to the Compelllng Reason Standerd svalustlon, as posed by the second
guestion in Manning is the decision of the United States bupreme Court in Miller v

Alapama, 132 5.Ct. 2455; 183 L.ED2d 407 (2012), andg the decision in Roper v Simmons,

543 1.5, 5591, 125 §. Ct. 1183; 161 L. Ed2d 1. In Miller, (& 5 to & gecision), the
Dourt struck down the mandatory imposition of life without parole sentences imposed
against juvenile offenders, nolding that the mancatory nature of that imposition
offended the Lighth Amenament prohibition agsinst crusl and unusual punistment:
"Graham, Ropsr, and our indiviguslizeo sentencing decisions make clear that
a Judge or Jjury must have the opportunity to copsider mitigating
clrocumstances befors imposing the narshsst possible psnalty for juveniles.
Hy requiring tnat all children convicted of homicide receive lifetime
incarceration without the possibility of perole, regardiesss of thelir age
and age relsted characteristics ang the nature of thedr crimes, ths
mangdatory  sentencing  schemes  before us  violaste tnis  principle of
proportionality, and so the Eighth Amendment's ban on crusl and unusual
punisnment.” (emphasis added)
Miller, 132 5. Ut. 2466,
In Roper, the Surpemz Court set out a bright line rule of 10 years as cutoff
for the prohibition agsinst the death penalty, holding it such @ sentence against

Juveniles under 18 years old offendsg the £ighth Amenogment proniblition.

E. The Compelling Reasans Standard

1) The Textual Language of the Constitutions

As the holdings in Miller and Roper were addresssd undar the constitutional

pronibition of Ycrusl and unusual punishment set out under the Eighth Amendment, the
difference in that Amengment's langusge and the language of Michigan's Constitution
art 1, § 16 pronibiting "cruel or unusuasl' punisnment is significant.

a) Eighth Amendment of the United States Constitutions

Uexoessive bail shall not be required, nor excessive fines imposed, nor
crugl and unusual punishment inflicted.

b) _Michigan Constitution Art 1, § 16

"Excassive bail shall not be required; excessive fines shall not be

12
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imposed; crusl or unusual punishment shall not be inflicted; nor shall
witnessas be unrsasonably detained."

2. Significance of Textual Differences Between the State and Federal Constitution

This Court agrees thet, as 1t recogrized in Bullock, supra, there are
significant differences betwesn the faceral and state constitutional prohibition
whnich are ralevent and obviously applicaole to the guestion posed in Manning:

"First, as we have already noted, the Michigan provision prohioits "crusl
or wnusual' punisnments, while tne Eighth Amendment bacs only punishments

that arse poth Pcrusl and unusual . ®

As this Court made note of the textusl differsnces betwssn the federal and

i

state constitutions, it went on to explein in Bullock tnet its prior holding in

4

pllins was still good law: a '"significant textual differencel] betwsen parallel

[

provision of the state and federsl constitutions may constitute a ‘compelling reason’?
for s different ang brosdsr interpretation of the stste provision.! Sse Bullock at

Mich 31, and Collins at 438 Mich 32. That is, since the decisions in Millesr ang Roper

embraced tne provision of the Dighth Amendment, and the extension of that holding in
Manning is praemissd uncer Michigan's Constitution art 1 § 16, then logically it is
Michigan's Constitution which should control the inguicy, even though the raetionals

of Miller and Roper asre alsoc central to ano persussively applicable to the issue

nefore this Court,

3. Stete Canstitutional and Common Law History

Agein, as this lDourt explained, Michigan's Constitutionsal and common Law
nistory represents a clesr intent of the framers ang people of the state to divergs
the specific protection of Michigan's Constitution from thaet of the fedsgral
constitutions Zighth Amendment whers 1t sdopted the distinotly different provision
against Ycrual" or "unusuasl! punishment under Art 1, § 16:

"This textusl difference doss not  sppssr to be  scoidental or

inadvertent. Language providing that "nmo crusl or wnusual punishment shall
pg inflicted was included in Article 11 of the Northwest Ordinance of 1787.

Michigan's first Constitution, adoptad in 1835, provideo that "cruel and
unjust punishment shall not be inflicted." Const 1835, art 1, § 18

13
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(emphasis adoed). The Constitution of 1850 provided that "cruel or unusual
punishment shall not pe wnflictsd . . ." Const 1850, Art 6, § 31 (emphasis
added) Identical langusge was adopted as part of tne 1308 and 1563
Constitution. See Const 1908, art 2, §15; Const 1903, art 1, § 15,
As this Court recognizec in Bullock, Michigan's Constitution nas ramained the
sama language and provided the same protections since the adoption of Michigan's
Constitution of 185U, Art 6, § 31, to Michigan's Constitution of 1808, Art 2, § 15

and again in Michigan's Constitution of 1983, Act 1, § 16.

4, State Law Preexisting Adoption of the Relevant Constitutional Pravisions

Rs this Court addressed in People v Bullock, 440 Mich 15, 27; 485 N.W.2d 8656

(1992), wnile Miller ang Roper arez DbDinding and authoritative for purpose of
spplying the United States Constitution, it is only persuasive authority for
purposes of this Court's interpretetion and Application of Michigan's Constitution,

This rational, tnough ennounced in Bullock in relation to Harmelin v Michigan, 51

U.5. 957; 111 5. Ct. 2680; 115 L. Ed2d 826 (19391), still holds trus in relation to
Miller and Ropar, a@s it nes always oeen solely this State Supreme Court's ultimate

duty to determins  the meaning and  application of Michigen lew. Ses In re

Apportionment of State Legisleturs, 413 Mich 96, 116, n 11; 321 NJUW.2d 565 (1982).

This is especlially trug in the face of & sharply divided decision of the Suprems
Court, as it is true of this Court's intsrpretation of Michigen's Constitution
which is at odds with the federal constitution:

"o note that we have the authority to intsrpret the Michigan Constitution
mara axpansively than the United States Comstitution doss not, of coursa,
lead to tne conclusion that we should or will chocse to exercise that
authority in any particular aresa, It is entirely possible, in a given cass
or area, thet our indepencent judgment will lesd to owur asgreeing wiih the
reasoning of the United Statss Supremse Court., Dee, e.g., Doe v Dept of
Social Services, 439 Mich 650, 487 N.W.20 les (1992)(rejecting & state
constitutional right to abortion funding). For example, in the ares of
sgarch and seizure law, governed by the Fourth Amendment of the United
States Constitution snd Const. 1963 art 1, § 11, this Court held, on the
basis aof a careful esxaminstion of the text ang history of the latter
clause, and the understanding of the voters who adopted 1t, that it should
not oe interpreted ito efforc eny greatsr protesction than the parallel
fageral clausa, asbsent a Ycompelling rzason' for doing so. See People v
Collins, 438 Mich 8, 25-29; 475 N.W.2d agb (1991); People v Perlos, 436
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Mich 305, 313, n 7; 452 N.g.2d 310 (19390); People v Nash, 418 Mich 196 ,
Z0B=-215; 341 N.u.2d &35 (1983) (opinion of Bricklsy, J.) Sze also People v
Hill, 429 Micn 3482, 39%; 415 Mu2d 193; People v Collier, 426 Mich 23, 295
293 Nuwzga 346 (15 M&)(iﬁtera eting the Self-Incriminetion Clause of Const.

}:353») dft}; §; }"
Bullock, Mich at 28-~29.

In pecognizing this principle of Michigen law, this Court went on to conclude
that Michigan's Constitution art 1, § 16 controls over the Eighth Amendment of the
Unitsg Statss Constitutional prohibition sgeinst "orusl and unususl” punishwment:

e belisve the precedential weight of Lorentzen and its antecedents, as a
mattar of Michigan lew, constitutes a very compslling reason not to
refiexively follow the latest turn in United States Suprems Court's Eighth
FAmsnogment Analysis.?

Just sz this Dourt neld in Bullocgk, it shoulo nold under this case that
Micnigan's Constitution Art 1, § 16 provides grester protection to its citizens from
crusl or unususl punishment.

9. Structual Differences Between State and Federal Constitutions

unere the word “and” is ussd 3t rspressants o conjunction and doss not allow
four reliance on alther indivicusl portion of the phrass where, B.g. the Uniieg Stetes
Constitution provides in the Cignth Amsndment thet Yocruel and unusual' punishment is
profioites, Thet conjunctive reletionship beluwsen Ycrusl" ang Munuaual? crszats a
nignar burden to demonstrate thet the sentence dmposed offends that provision of the
Uniteg  Stestes  Constitution. In Micnigan howsver, the languege of Michigan's
Conmstitution Art 1, § 16 is so structurally different to that of the federal
provision, that 1ts uss of Yor' provides that s sentencs sy demonstrats its
unconstitutionality upon svidence thet 1t is either "Crusl’ or "Unusoael?,

6, Matters of peculiar state or local interest

as tnis Court concludeo in HBullock, Micnigan's longstancing prececgent
controls., In fact, tnis court in Bullock reitsrated the rational of Lorentzan
emphasizing that bassg on the weighty precedent under Micnigen Law, thils court would

not reflectively follow the United States Supreme Court's limited Eighth Amendmant
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Analysis:

41t is unclesr, in the wake of Harmelin, whether Lorentzen's or Sclem's
analysis survives as @ matter of feozrsl constitutionsl law, and that need
not conocern us in any 2vent, Lorentzen's analysis, although relying in the
alternative on the Eighth Amsnoment, was firmly and sufficiently rooted in
Const. 1963, art 1, §15. Incesd, we preceded our proporiionality analysis
in Lorsntzen with g lengnty raview of Michigan cess lsw dating psck to
1879, Sea 387 Mlicn 173176, WUz belisve the pracadential weight of Lorentzen
ang 1ts entecedsnus, 8% 8 mpatter of Michigen law, constitutes & wvery
compelling reason not to reflexively fellow the latest turn in United
Brates Supreme Dourt's Eighth Amsnoment snalyslis. de therefore continue to
adnare, on the basis of the Michigan Constitution, to theg analysis set
forth in Lorentzen and lster sdopted in Solam,?

Hullock &40 Mich 33-35.

Mr. Williems points ocut that this Court's rafusal to rerlexively follow the
Unitsd States bupreme Court basad upon Michigen's welgnty precedent, should also os
the ruling hers. That is, this Court's nas and should exsrcise its exclusive
sutnority over the interpretation of Michigan's Constitution and should rszach the
conglusion that this State's Constitutlon controls over any reflexive scoption of

Miller. In re Apportionment of State Laeglslature, 613 Mich st 116.

F. Other Compelling Reasons to extend greater protection under Michigan's
Constitution

Agditionally, providing more, & compelling basis to avold the reflexive
adoption of Millsr's age limitation or and Rgper's brignt-line rule, is that Miller's
adoption of Hoper was dicta, and Roper's rationel for its bright-line rule to bagin
WiTh:

"1t is difficult evan for expert psychologlsts to differentiste between the
Juvanile offencer whoses crime reflects  wunfortunste  yet  transisnt
immaturity, and the rare juvenile offender whoss crime reflecis lrreparsble
corpuption. Sees Steinberg & Scott 1016-1016. As we unogerstand it, this
difficulty uncderlies the rule forbidoing psychistrists from diagnosing any
poatient unuar 14 as heving antisocial personality oisordsr, & disorder also
ruferred to &s psychopatny or sociopathy, ang which is cheracterizeo by
callousness, cynicism, and contempt for the feelings, rights, and suffering
of others. American Psychiatric Assosiation, Disgnostic and Stetistical
Manual of Mental Disorders 701-7068 (4th ed. text pev., 2000):; see also
stainberg & Scott 1015, IT treined psyohiastrists with the advantags of
clincial testing and obssrvation refrain, oesplte diagnostic expartise,
from sssessing any Jjuvenile unoer 18 as having antisoclal personality
disorder, we conclude that Stetes snould refrain from asking jurors to

16
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issug a far greater condamnation -- that s juvenile offender marits the
peath penalty. When a juvenile offender commits a heinocus crime, the Stats
cen exact forfeiturs of some of the most basic liberties, but the Stats
cannat  extinguisnh his 1life and his potential to attain a mature
undaerstanding of his own humanity.

Drawing the line at 18 years of age is subject, of course to the objections
always raissd ageinst categoricel rules. The gualities thet distinguish
juveniles from adults co not disappear when an individual turns 18, By the
same token, some under 18 have alrsady attained s level of maturity some
adults will never reach, For the reasons we have discussed, Howsver, a lins
must be drawn. The plurality opindon in Thompson orew the line at 16. In
the intervening years the Thompson plurality's conclusion that offenders
under 16 may not be exescutsd has not bsen challenged. The logic of Tnompson
extends to those undsr 1H. The age of 18 is the point where socisty for
many purposes draws the line betwsen childhood and adults. It is we
conclude, the age at which the line for death eligipility ought to rest."

Roper v Simmons, 563 U.5. 551, 560, 1d5 5. Ct. 1183, 161 L. Ed2d 1.

Mr. Williams submits that beyond the language above and the retional for the
line drawn st the age of 18, no court has revisiteg esither, In fact, thne Miller court
did not reach and decide aeny substantive arguments for or  against Roper's
conclusions,. That fact is indisputsble, as evidenced by the Miller court's conclusory
remark: "lwle thersfore nold thet manoatory life without parole for those under the
age of 18 at the time of their crimes viclates the Eighth Amenoment’s prohibition on
"crugl and unusual punishments”. That summary statemsnt ano the actual opinion in
Miller botn dewmonstrate that beyond dicta, the Miller court oid not apply its
judicial ming to the vital guestion now pefore this court:

“We therefore hold that the Eighth Amendment forbids e sentencing schame
tiat mandates Life in prison without the possibility of parole for juvenile
offencers. OF Gransm, 560 U.5., at ---, 130 S, Ct,, 2030 ("A State is not
requirad to guarantse sventual freedom,? but must provide "someg meaningful
opportunity to  obtain  release based on demonstrated maturity  and
rehabilitation’ ). By meking youth {and all that accompaniess it) irraelevant
to imposition of that harshest prison sentence, such s scheme poses too
great & risk of disproporiionste punishment. Becsuss  that nolding is
sufficient to declde these cases, we o not considsr Jackson's and Milier's
alternate argument that the tight Amendment regulres s ceiegorical ber on
life without psrole fTor juvenilss, or st least for those 14 and youngsr.
But given all we have said in Hoper, Graham, and this decision about
childran's diminished culpabiliity and neightensed capecity for changs, we
think @ppropriate occessions for sentencing juvenviles to this hacshest
possible penalty will be uncommon. That is sspeclially so because of the
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great difficulty we noted in Hoper and Graham of olstinguishing at this
garly age bDstween "the juvenile offender whose crime reflects unfortunate
yet transient immaturity, and the rare Jjuvenile offender whose crime
reflects irreparable corruption.' Roper, 543 U.S,., at 573, 125 5, Ct. 11483;
Granam, 560 U.5., at ---, 130 5. Ct., at 20&6-2027. Although we do not
forsclose a sentencer's ebility to make the judgment in homicide ceses, wae
reguire it to take into account how children are different, and now thoss
differsnces counsel against irrevocsoly sentencing them to & lifstime in
prison.”

Miller, 132 5. Ot. 24659,
The rationele above has besn underscored whers Justice Kaegan has  most
recently reiterated that Miller oecision's limitation to those juveniles under 18

yaars old was not a bright-iine rule when, during oral argumesnts in Malvo v Mathens,

139 5. Ct. 1317, 203 C.Eodg 503, she rebuffed the bHolicitor Generel's assaritions that
the Miller court's nolding as 10 age was a categorical "orignt-line rule’., Justice
Kagan, rejecting that contention, stated with abscluts clarity that the majority
opinion in Miller, wnich she wrotls, wes based on "youtn matters"”, (See Miller, 5. Ot.
24B5-2L06) not a bright-lins rule.

For thet reason, taking Roper for what it was, and Miller's adoption of Roper
for wnat it is, no other conclusion can te appropriste under Micnigen's Constitution:
Tnis Court should extend grsater protection to Michigan's youthful offenders, up to
19 years old, as botn, the compzlling reasons above, and the avolving standards of
dacency analysis below demonstrates, Miller's holding does not rest on a "bright-
line rule®,

(b) Evolving Standard of Decency

In Spaziasno v Florida, 468 U.5. 647, 471, 104 5. Ct. 3154, B2 L. Edlo 340

(1984) (quoting Gregs v Georgls, 428 U.S. 153, 173), while the court explained their
cases have establisned the appropriate mode of analysis, tney elsborated on those
cases eamphaslizing "there must be an assessment of contemporary values concerning the
wnfliction of a chellenged senction,” to osztecming whether punishment has  been

imposed in & way thet offends an Evolving Standerg of Decency.t
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in snotner case embracing an Yevolving stencerd of decency analysis, Rhodes v
Chapman, 452 U.5. 337, 346, 101 S.0t. 2392, ob L. Ed2d 59 (1981), tnat Court,
addressing & congition of confinement claim, concluded:

o static test can exist by which courts determine whether conditions of
confinement sre cruel and unusual, for the Eighth Amendment ‘must drew its
meaning from the evolving standard of decency that mark the progress of a
maturing society.' Trop v Dullaes, 356 U.5. &b, 101 (1958) (plurality
opinion). The Court nas held, however, that Eighth Amenoment Judgments
should neither be, nor appesar to b2 merely the subjsctive views of judges.
Rummel v Estells, 449 U.S. 263, 275 (1580). To bz sure "tne Constitution
contemplates that in the enc [a court's own judgment will be brought to
baar on the guestion of the ascceptability? of & given punisnment. Loker v
Georgiz, supra, at 597. (plurality opinion); Gregg v Georgis supra, at 1de
(joint opinion). But sucn "{[Judgments] snould be informed oy objsctive
feotors to the maxdimum possible extent." Rummel v Estelle, Supra at 27h-
275, gquoting Doker v Georgia, supra et 592 (Plurality Opinion). For
example, when the qguestion wes whether capital pundshment for certain
crimss violated contemporsry veluss, the court lookeo for “opjsctive
ingicias" derived from history, the action of state legislature, and the
sentencing oy juriss, Gregg v Georgis, suprs, st 176-187, Coker v Georgla,
supra at hYs-bun.’

Urale couchad in relation to caepitel punishment, thosa principles announced
in Rhodes, still nave relevance nere. (Ses Miller at 5.0t. 2464 where the Suprems
Court ecknowledgeo Grahem's likening of Life without paroles to the death penality).
Further, in Spaziano, despite those gualifications above, thne Court emphasized tnat
“lalithough the jucgment of legislatures, juries, ang prosecutor's weigh heavily in
the balance, it is ultimately for wus to judge whether the Eighth Amendment 18
violated by & challenge practice”, Id at 471. Thet Court went on to explain that
"legislative measurss adopted by the paople's chosen representative welgh beavily in
ascertaining contemporary stendards of decency." Spaziano st 472 (quoting Woodson v

Nortn Cerolina, 428 U,5. 280, 284-285, 95 &, Ct. 2978, 49 L. Eo2d 964 (1976). WMr.

{631

Williams contends that is not the case hers,

No Deference Should be Paid to the Legislative Enactment of MCL 769.25a

A

bnide Mr. Williems agress that it is for tnis court to decicge whetner
"Mandatory Life" for 18 year olds offends Apticle 1, § 1o of the Micnigan

Constitution, and he disputes whether this court should give deference to MOL 789.25
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ang MOL 769.253 as a legislative measurs entitled to welgnty consideration in tnis
Court's svolving standard of decency analysis.

The reasons for such & stance rest in the fact  that the Michigan
Legislature's adoption of MOL 769.25 and MCL 765.25z were not a "measured" adoption
of MCOL 765.25 and MOL 785%.2%a, but both weps, in relation to the issue betore this
court, baszd completely on Miller's dictas, and a preemptive effort sgeinst the Oroer

an Hill v Snyder, 2015 U.5. Dist LeX15 12160 (Jenuary 30, 2013%) wnich announced that

MOL  791.2%4(8)'s provision was unconstitutional as it appliea to juvenilas non-
parolable life senitences, contrary to Miller.

This can be seen from Judge O'Meapa's orders 4n Hill v Snvderp, 2013 U.5,

Dist. LEXIH 12180 (January 50, 2013) wnsre the Dourt struck down Michigen Complleco
Law 791.254(6) as unconstitutional as applied to juveniles and emphasized the Court's
striking down of non-parolaeble life sentences would be enforced immgdiataly 1f the
state fallsd to act.

Further, im dirsct response to  that nolding, Michigan's legislature

wtroduced BLll 315 on Merch lo, 2013, Sss 2013 Bill Tracking LEXLS ML 5.4, 214,

H

Later, that bill was sdopted sand coolfisd as MCOL 769.25 and MOL  709.25a.
opecirically, those pills provided tnat each provision would pe made effective, only
upon the United Otates oSupreme Lourt's supbsequent determinstion tnat Miller was
retroactive. This short and nasty sponsoring and snacting of H0L 769.25 ang HCL
765,258 can not be considersa & "measursd! act of the legislature. In fact, at the
timz the bill was sponsorsd, the Michigan Attorney General's office had consistently
bBeen opposing the applicstion of Miller to Micnigan juvenile offenders sentenced to
mangatory life. Despite thet opposition, tne office of the Attorney General, in an
altarnative approsch sought To have Senate dill 319 sponsorsd to avold the order of
Judge O'Meara, (Hill v Snyoer, 2013 U.S. Dist LEXIS 112481 *4, and 821 F 3g 763, 707

(oth Cir 2016), which set out that compliance was mandated by a specific gsadline,
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Finally, it shoulo meke no differsnce whether this court recognizes Mol
769,25 relisnce on Miller as being s wmeasured legislative act or not. Thae Tect that
ML 76Y9.25 and MOL 7eY9.25a ere premisec on Miller's nolding belng maoe retroactive,
as mentioned apove, and Miller's relisnce excluslvely on the nolding of Hoper setting
the cstegorical sge at up to 18 yesars old, then no oefersnce shoulo oe peld to
gither, Miller's adoption of Roper through dicta, or Michigan's legislature's
unmeasuren extension of that dicts when 1t enacted MUL 789.25a, but instezag, tnis
Court should exerciss its exclusive autnority to assess the svolving standard of

gecency and cresolve st wnat point Michigen Constitution will tolerste ithe lesser

culpability of the adolescent ming, and presumptively nold them to be culpable as an
aoult.

Roper and its basis

It zan not pe ovarlooked, much of the nistoricel background relied in Roper,
a5 adopted in Miller, is an sdventageous starting point for this aspsct of
consideration:

SThres gonersl  differsnoes  bDetwsen  Juvendilss under 18 and  adults
gemonstrate that juvenlils pgiTendsrs cennot with reliadility be classifisd
among the worst offencers. First, as an parent knows and the scientific and
socialogical studiss respondent and his amici cite tend to conficm, 'lal
lack of maturity end an undarceveloped sense of responsiolity arce found in
youthh mors often than in aoults and sre mors understandabls among the
young. These guelitiss ofien result in lmpetuous end lll-considersg actions
and decisions. Johnson, supra, at 567, 125 L. eoed 290, 113 5. Ot 25585 ses
alsu Eddings, supra, aat 115-116, 71 L. bd2d 1, 102 5.0t., H69 ("Hven the
normal 16 year-old customarily lacks the meturlty of an adult). It nas
meen noted that "sdolescents ere overrepresentes statisticslly in vigctually
gvary catergory of reckless bpahavior.®  Arnett, HReckless oanhavior in
Adolescence: A Usvalopmental Perspecitilve, 12 Developmantal Revisw 35Y
(1992). In recognition of the comparative immaturity and irresponsiblity of
Juveniles, sblmost svery State probibits thoss under 18 years of asge from
voting, serving on Jjurlss, or marcying without parental consent. Ses
Appendixss 4-0, infra,

The Second of difference 1s  thet jJuvendles are mors vulnerable oo
suseeptible to negetive intlusnoss and outside pressures, including pssp
pressure,. Lddings, supra, at 115, 71 @, Ed 2d 1, 102 5, Ct., 869 ("[Y]outh
is more than e chronologicad fasct. It is a time and condition of life when
@ person may  oe sost susceptibles  to influence anc to  psychologlosl
damage”). This is explained in part by the preveiling circumstances that
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Juveniles nave less control, or less exprelsnce with control, over their
owrt  enviromment. See  Steinberg & Secott, Less Guilty by Reason of
Adolescencs: DUevelopnental Immaturity, Diminished Hesponsibiliy, and the
Juvenile Death Penalty, 58 Am. Psychologist 1009, 1016 (2003)(hereafter
Steinberg & Scott) ("[Als legal minors, [juveniles] lack the frasdom that
adults have to extricate themsslves from @ criminogenic setting').

The thirg brosd difference is thet the cherecter of e Juvenile is not as
well formeo as that of an adult. The personality treits of Jjuveniles are
more transitory, less fixeo, See generally E. Elrkson, identity: Youtn and
Crisis (1968)." (Hoper, U.S. 268-560.

Ultimately, in Roper tne Court went on to conclude that neither retribution
nor deterence provided an adequats basis to impose the hacshest possible sentences
against juvenilas:

“in concluding that nelther reirioution noc detersnce provides adeguate
Justification for imposing the death penalty on juvenile offenders, we
cannot deny or overlook the brutal crimes too many Juvenile offenders have
commitied. Ses Hrief for Alsbama et al. as Amici Curiase. Certainly it can
be argued, although we by no means Cohcsde the polint, that s rare case
might arise in whicn a Jjuvenils might arise in which a juvenile offender
nas sufficient psychological maturity, ang at the samg time demonstrates
suffiicient deprevity, to merat & sentence of  oeath. Indsed, this
possinility is the linchpin of one contention presssg by petitionsr and his
amicil, They assert that even assuming the truth of the cobssrvation we have
made about Jjuveniles' diminisnhed culpabllity in general, Jurors nongthelss
shoulo be allowsd to consider mitigating srguments relatec to youth on a
case-Dy~case Dasls, sng AN some cas2s Lo 1mposs Ihe desth penelty AT
Justifieo. A central feawures of oseth panalty sentencing is e particular
gssezsmant of the clroumstances of the crime and the charscteristics ob the
affencer. The systam is ossigned to consider both  aggraveting  and
mitigeting circumstances, including youth, in svery case, Given this
Court's own  insistence on  incividoalized considerstion, pgetitionsr
maintains that it is boin srbitrary end umMnecessary to adopt s categoricael
rule parcing imposition of the death panalty on any offender uncer 18 years
of age.

We pisagree. The gifference betwsen Juvenile ang edult offendsrs ace to
meriked and well understood to rdsk sllowing e youthful person to receive
tne  death  penalty oespite insufficient culpability. An  uneccetpable
likslinhood exists tnat  the brutslity or cold-blooded neture of  any
particular crime would overpower mitigating arguments based on youth as a
matier of course, evan wheres the juvenils offender's objsctive immatucity,
vulnerapility, and lack of true depravity should reguire & sentence lsss
sgvare than desth. In some ceses & dafendent’s youth may aven be counted
ggainst nim. In tnis very cese, a5 wg noted above, the prosscutor arguso
Sunmons! youlh was eggravetes rather then mitigsting. Surpa, at 554, 161 L.
cod.2d., at 14, Uhile this sori of owverresaching could be corrscted by a
particular rule to ensure that the mitigeting force of youth is not
opvarlooksd, thet would not address our lapger concerns.,
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It is difficult gven four expsrt pyschologists to oifferentiaste betwsen tne
Juvenile offender wnose crime reflscts  unfortunate yet  transisnt
immaturity, and the rare juvenile offendsr whose crime reflects lrreparable
corruption. See Steinbsrg 4 Socott 1UWa-1010. As we understand 1t, this
difficulty underlines tne rule foroidding psyehistrists from diagnosing any
patient under 18 as having antisocial personaslity disorder, a disordesr also
referrad to as psychopsathy or sociopetny, and which is cnaracterized by
calleousness, cynicism, and contempt for the Teelings, righus, and
suffering of otners. HAmerican Psyohiatric Asscociation, Disgnosite and
Statistical Manual of Mental Disorders 701-706 (4tn =d. text rcev., 2000}

see also Steinberg & Scott 1015, If treined psychaatrists with the
agvantage of clinicel testing snd obssrvation refrain, despite diagnostic
axpartise, from sssessing any  Juvenils wuncer 18 as neving aentisocisl

peraonality disorder, we conclude that State snould refresin from asking
jurors to issus s far graver condemnation -~ that & juvenils offengsr
mErits the death penalty. then a juvenile offencer commits & neinous crolme,
the State can exact forfeiturs of somes of the most bDasic Libsrtiss, but the
State gcennot extingulsh nis lite and nis potential to sttain a maturae
understanoing of hids own numanity.

Drawing the line at 18 years of age L3 subject, of course to the objsotions
always reisso ageinst categorical rulss., The ouslities that distinguish
gJuvaniles from aoults do not disaopsgar whnen an incdivioual turns 185, dy the
sama token, some under 18 nheve aslresdy atitained a level of maturlty soms
adults will never rsech. For the reassons we have discusssd, nowever, a line
must be drawn. Tne plurslity opindon in Thompson drew the line at 16, In
the intervening years the Thompson plursiity's conclusion that of fenoers
undar 16 may not be executed has not been challenged. The logic of Thompson
extends to those unoer 18. The age of 18 is the point wnhers socliety for
mary  purposes draws the line betwsen childhooo ano sdults. It is we
concluds, the age at wnich tne line for deatn eligibility ought to rest.”

Runer v Simmons, b4s U.bh, 951, 564, 125 5, Ot, Tias, iol L, ZgZa 1.

Llearly, tne Hoper Gourt's cational ang pasis for drewing tne line at (4
years old rest in lerge part on the scientific svigence set forih in the 20035 report
of Lteinbary & Scott. bee Roper U.5. 569-570. Heseo on that fact, Mr, Willisms points
out the oovious, that report end the basis for it, issued 17 yesrs ago, was not

revisited or challengsd in Miller, despite the significent changes that bave
develuped in the evidence, testing, and conficence in the sclentific community that
Dr. Keating and Steinberg are thz corvect. This can be sean from the summary of Dr.
Daniel P. Keating Ph.g, of the Undversity of Micnigaen, sodressing some of those
changss in the developmental scientific svidence recordsed on the mapping of the

Juvenile brain since Roper, and in some instances, beyono the basis of proo
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available st the time of Miller, wnicnh sesms to paraphrase Hoper's conclusions. It
this oevelopmental science whicn shouwlo be a central considesration in this Court's
decision in Manning, snd shoulo form tne oasis for tnis Court to extend Millar's

tyouth Matters! stence. (Sae Miller 5. Ct. Z2405-2466).

In other words, since many of thoss new developments where not avellable to
the Court for the Roper decision, and since the question framed Dy this Court was not
prisfeo, argusd or decided in PMillsr, then Dr. P, Keating's summary providing an
pvervisw of wiat aach sclentific methodology represents, should ssrve to glve some
guidance to this Court ang promote s uwseful wunderstanding of the sowces of the
gvidence refsrencec in Dr. Keating's summary in support of nis aend potentiaslly this
Caurt's conclusions:

Structural neuroscience: This rafers 1o svicence on the changing struciurs
of the Ystatic! orian, that is, when LT is not performing a tesk. There are
sgvaral methogs Tor this, but most prominent currently is ciffusion tensor
imaging (U11), collected during & session of megnetic reEsonance imaging
(MRI). This allows tha charscterization of the size of varlous parts of the
brain, now they olffer with age, ang how they are connacisg with sach
other.

Functional neuroscience: This assesses now the brain is working while it is
engagsd in a task, most prominently in functionsl MRI (FPRI) eng various
forms of electrical encepholograpny (EEG), such as  svoksd  response
potentisl (ErP). Thesa use differsnt physical methods (blood flow in FRI,
slectrical signals in ERP), out they have the same goal, to elucidatz thes
time and locstion of brain sctivity.

Cognitive and behavioral evidence: In eooition to thne  orain imaging
gvidencs above there are largs amounts of behevioral and cognltive evidencs
that are felevant to the LMM, 1ncluding self-report of sensation sseking,
wmpulsivity, end risk Jjudgesents, smong others, as wsll as performancs on
cognitive task that assess EF, risk-rswsrd trade-offs, and others.”

In addressing these differing types of scientific methodologies Do, Keating
explainad that while tha conclusions arising from the metnudologies above rapressnt a
"Lonwergence of Finolngs' the sclentific community nas strong confidence in those,
all of which have oecome sccepted acrouss thelr profession ang community:

"withn respect to the confidence that iz warranted wiin respsct to the

Findings descrioed sbove, ong of the mpst importent criteris {(used in this
summary) is to focus on findings wheres thers is s convergence of methods
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goross methods ang content. Specifically, where the same developmental
pattern emerges from structural prain imaging, functional brain imaging,
cognitive and behsvioral evidences, and the epidemiclogy of risk behavior,
we can have strong confidence in the major findings.”

Dr. Keating's confidence should carry significance, as should the scientific
comnunities, in the consideration of the issue bpefore this Court. In fact, Mr.
Williams submits that in addressing issuss which go to the core of the guestions to
be decidsd, Dr. Keating's summary cirected at a) " the lmmeturity of the prefrontal
cortex and executive functions; b)) the elevetion of soccloemotional end incentive
systems, and ¢) the developmental maturily mismatch between those Lwo braln systems’,
whan viewsd together with the testimony of Dr. Steinberg, provides a complete picturs

of the dats and studizs not Tully considered or availsble to VMiller, or Ropesr. cach

of these systems are relevant to the determination to ve made Ly tnhis Lourt in Peopls
v _Hanning, &s o whetner it is  that youin metters” or whather Michigen's
constitution will tolerate a "Uright~line rule™:

"Immaturity of Prefrontal Cortex (PFC) and Executive Function (EF)
Executive Function, judgment, and decision making. Tne prefrontal cortex of
the prain (the PFC; has long been understood to have the principal function
of carrying out what are known as the "executive functlons” (EF). Thess
incluged basic functions such as working memory and plamning, as well as
the direction of cognitive resources (known as "effortful control') and,
ggpecially relevant here, impulse control (also known as the "innibition of
prepotent responses”) and decision-making in complex sltuastions. The PFU is
known to Dbegin devslopment in early childhood and to continug thet
development tnrough the childnood, adolescent, and early adult years,
showing full adult maturity in the early to mig ZUs. It is the functioning,
and especially its immeturity, thset is referenced in discussions of
suboprimal adolescent judgment, sspecially in complex  decision-making
context that includs competing demands. Another key aspect of the PFU is
that it has limited capacity. When fully engaged in one task involving
affortful control, it nes limited or no capecity to undertake additional
tasks that reouire judgment. Thizs has two iwplications: (1) having to
embarked on & plan Lo undsrteke & risky behavior, the axscution of that
plan may use up avallable FFU resources compromising the individusl's
abllity to adjust behavior when clrcumstences warrant (2) engagement with
gther activities that demand PFC resources, such as malntaining status
among peers, may naks the linlted Fri cesuurce unavailabla.

Governance of other brain systems. In addition to the of developmanis just
described, the PFL shows development in a related function, tha governance
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of other brain systams. This is alsoc & gradual seriss of developmenis, as

peripheral systems are brought more fully under the direction of the PFC.
{(This is the basis of the colloguial designation of the PFO and its
projections to other prain regions as the Ytop brain’) 1t is not until the
early to mic-20s that the ability to delegate tasks efficlently to otner
prain systems, reliaving the PFC of its role to maintain effortful control
and freeing up PFC space Tor otner demands,”

{(Exhibit B)

This summation of Ur. Keating Tinds suppost in the Tield of nsurosclience
where resesarch cepicts adolescence as @ psriod of continuing oraln growin and changs.
i fact, nsucrimaging studiss in 1999, showed continueg devedopmsnt hrough

y 4 H ®)
adolescence of the orein's frontal lobe - essential Tor such Junctions as
anticipating conseguences, plenning, eand controlling impulses. Recognized in thase
studies wes that Gray brain matter in tne frontal lobe has peen shown to spiks just
prior to adolescencs, and then decrease between adolsscence snd garly soulthooo in a

process known as prunding. (YLike sculpting & tree, pruning mirvrors Yocutting baok
pranches [to] stimulate[] nealth and growtn.®) That is, the gray metter reduction is
accompanied by & white mattsr increesse. Through the celliulsr maturstion process know
as myelination, tne incresse of white metter correlates with improved cognitive
functioning." Ses "Extending Sentencing Mitigation for Deserving Young Adults, 1064 J.
Crim. L. & Lriminology 867, 677-679. ('lhen e team of neuroscientists Tinelly mapped
the tresjectory of orsin maturation using semple of individual ranging in age Trom
seven to eighty-seven, they ooserved gray matter density changes continuing bsyond
adolescence into adulthood.") Lo,

Put differently, as the studies relied on abuve demonstrate the FFC has an
inadility to delegate ils rasourcss during its formative years, which is not based on
theory, obut is in Tact based on e physical limitation in the PFC ceussed by the
apsence of "white braein matter” and directly correlates oy the amount availabls to be
engagad, with the PFC's apillity to shers resources witn the functions ol the other

orain systems. Avsent sufficient "wnite bDrain matter" thers ars not senougn PFC
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resource availablsz to engsge in more than one task at a tima, uniil the early to mid
20's. In the facs of that aosence then, as recognized througnh the mapping of the
trajectory of white brain matter development, those deficiencies in somecnz who nas

not attained the asge of meturity, repressnts tnat thoss indiviousls suffer not from a

matter, wiich Deyond that individual's control, almost certainly mekes 1t an
impossibility for them to engage in two separate end distinot asctivities as the

]

gxhaustion of FFU resources serves to "compromise the individual's ability to adjust
pehavior when circumstance warrasnt”. It is only once the PFUC is relieved of s task it
is performing that it's resources will becoms available for the PFO to maintain
affortful control over the next task to be performad.

Importantly, while Dr. Keating's summary provided an ovepviaw of the PFl's
clarified wo the Court that the cognditive control system is responsible for self-
regulation, end advenced thinking abilities:

"4, Tna prefrontal cortex is the area of the brain thet's locateo alirecily

pehing the Yorenead. [tv's malnly responsiole for suvence thinking aplilties
iike logical rsasoning and planning shead, oubt it's elso responsible for

what psychologists refer to ss self-regulation, the aocility to control oup
pehavior and our thougnts snd our ewmotions?

(see oxhibit A; Cruz v inlted States, 11-ov-787-30H (U.5, Oist. Comnecticut. 2017)
paga o, line 3-8},

Hotsbly, Or. Steinberg went on Lo explain that the prefrontal cortesx,
impected by pubsrty on the prain, gevelops gradually, remeining immature over much of
thae micvdle and late sdolescence years. (Exnipit A, pege 9, line 2-12). lopurtantly,
Dr, Steinbperg zophasized thet among the scientific community, sdolescence is
described as spanning 10 to 21, (Exhibit A, page 6 line 15-16,) with early

agolescence oelng 10 to 13, middle adolescence being 14 to 17, wng late sgolescence

oeing 18 to 21. {(gxnibit A, page 11, line 7 to 1) In fact, while Dr. Steinberg
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provided these age catergories as reference points, he opined that he could conceds
that all brain systems with respect to psychological function, end brein development
would not os complete until the age of 22 or €5 years old wes reacned, (Lxniblit A,
page 12, Line 18 to pags 13, line 8.

fext, not unrelated to the physical limitation and gredgual development ol tne

FFC, as an aspsct of the limitedly available white brain matter, Dr. Keating's

&

sunmary contends that beyond that limitetion, thers are significant impediments to
the processes asbove ceusad by or through the involvement of the bocloemotionsl and
Incentive System. These also, Dr. Keating explained, effect the youtnful mind and its
gecision maklog:

Elevation of Socioemotional and Incentive Systems

Incentive systems: deginning in early to mid-soolescence, there 1s a sharp
increasse in what are termed "incentive systems” that entall complex naural
circuitey, including emotional arcusal (associsted most strongly with the
amygoals), sensation seeking (mediated by  activity in  the ventral
striastum), and the helgntensd experience of rewsrds (mediated by a sharp
increase 4in dopemineg receptors) - & cooroinated limbic system  often
referred to colloguislly as the "oottom orain®. These oevelopments also
colncides with (and may be partially explsined by) significant changss in
the hormonal balance assoclated with pubertal shitts, principally as an
activation of the HPG-axis (Hypothalemic-pitultary-gonsdal) whose endpoint
is the production of the stsrolds testosisrone and sstrogen (among others).
Thess developments are observes behaviorally ang  cognatively as  a
gignificent increase in exploratory eno sensation sseking sehsaviors during
this same period of development whnen the governing capabilitiss of the P70
arg lLimited (& mismatch cescribed further below).

Benstits over risks, here is suustential evicence that ihe feclors adove
lead adulescents to focus more heavily on the benefits of risky oehavior
than on the possible negetive conseguences of their actions. This is not
DECsusE aUulesCanis arg wntspacis of understanding or evelusting possible
consequences ol risky benavior, whdch under conditions of ‘cold cognation?
{whera nothing srousing or incentivizing is sctivetsd) is roughly the sane
a8 agults. Hather, they valus the potentisl bsneflits of the behavior wmore
nignly than adults, altering the risk/bensfit retio in favor of undectaking
UlWLEE DLBKE,

Peer suscaptibility. Among the most incentivizing and arousing contaxis for
stolescent risk behevior is the susceptibility to pesrs, somnebimss in
responsg to prassure (to maintain social stetus) but also because of the
rewaros (both  pahavioral eng  Dbrain-sctivated) asscciatec with  peer
influsnce., Under experimental conditions of peer presencs, different neural
circuits are sctiveted theon when perforsing a Judgment task on ong's own.,
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Im combination with tne limited PFU cepabilitiss noted spbove, the impesct of
peers is substantislly nigher for scolescents than Tor adults.”

(Exhibit o)

Wnile Dr. Keeting sddressed “penefit-over-risks', and "peer susceptibility”
aof the incentive sysiem as aspecis of the adolescent mind, agein Dr. Steinbery
gxplained to the Court in Uruz thet in regerd to these two aspects of the acolescent
mind it is eppropriste to compare the prefrontel cortex as serving in the capacity of
a brake, and the limbic system as serving as an accelerator. (See Dxhioit A, Cruz HY
at page O, line 22 to 24). Ur. bteinberg explainea that in that analougy, that the
prefrontal cortex, significantly lacked regulation of the Limbic system in relstion
1o reward-seskling:

“. uwith regards to rewearg-sgeking behavior, is tne prefrontal cortex
gvarytning in terms of regulating that when it comes to rewargs?

A. No. Hecesuse rewsrd-sesking is a combinetion of an urga to go alfter s
reward and the ability to put the rains on that urge. S0 in order to
understand rewerd-sgering st & given age, you have to ask poth aboul how
the prefronatl cortex is functioning, but slso sbout the arousal of the
Limpic systam that might lead to revard-sseking,

I think 1 saig pefore, Dut 11 iAs worth repeating, that the setphor that L
ang pther solentists use o descripg this is having the eccelsrator pressaed
gown without & gooo Draking system in place. Tnat woulo pe trug obf mdd
adolascence as well as late suolescenca.”

{Exnibit A, page 21, line 13 to 22 line 1.

Foliowing the discoveries obsarved of the agolsscent wming during theg numelous
studies, Dr. Keating went on to explain that ceficits in the adolescent mind are
shysicael in nature, as the svigence demonstratss, which he explains in his summesly on
"Developnegntal Meturity Mismatocn. In whet sumnary Op, Keesting explains the physicsd
pathways and thelr divergence as a Tector affecting the systems of the prefrontal

sortex and the limbic reglon: se processes:

Developmental Maturity Mismatch (DMM) (dual process models)

Dlvergent developmental pathyways: The cevelopmental pathways of the “togp”
and “pottom’ brain diverge, with the lisblc system aovancing rapicoly from

garly sdolescence while the prefrontasl systes continues to grow, but at a
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slowsr pace, not rasching edult levels until the mid-dus. The term wsed to
dascribs  this  is  a  Uoevelopmental maturdity  mismatcht  (DMM),  with
significant conseguences Tor the levels of all xinds of risk beheviors
guring the adolescent periog.”

3

{exnibit B)

ihe schematic Tigure on page s of Exhiolt b demonsirates this dive

0

ralative averricing of impulsive control between the "GCognitive control system” and

thg "bocioenotional, incentive processing systam’,

P

bnat Or. Keating explains regarding that schematic, (From "Dr. Steinberg®

4 =

2013, fnl), dis tnet auphasis must be made on the penevicral and cognitive functions'
givergence . which graphicelly represants the effects and gafferences in the physicel
growth of each caglon:

“Tne oenavicral end cognitive avioence converyes wiith the developmental
neuroscience evidence hers, with highly similar sge-risk behavior profiles
for & number of areas, including crime (the age-crime curve), accioental
injuries, serious driving mishaps, and so on, All show peaks py mild gradusl
drop-offe until an asymptote 1ln the mid-2U0s or so.

bDusl process models: The DMM is one version of a more gensral finding,
known ss dual process mouels. The ressercn hers is that when performing a
comples decision making task, thers are two systems functioning. One is s
rational, judgment oDesed system theti tekes consideranle cognitive effort.
fhe sscond is s more asutomatic, "intuitive", non-analyzed system thet is
sccessed more often (because it requires less time and energy). This ocours
for automated tasks (especially in domesins where expartise is high) but
also for "hot" cognition where there are competing demands - for sxample,
from srousal ang incentive systams,”

{Exhibit 8)

Unile Ur. Keating's sunmary proviges an acourate  capresentation of the

schamatic relisg on, Or. steinbecyg has explained to the Court in Gruz the effects of
that viverges of the "top and oottom" of the brain, with specific emphasis meds as to

xxxxx

K. In general, whsn people at thet age are with their peers and where
thare are no adults present, 1t makes them sven more inclinsd to take
risks, and makss them aven nore rsward-seexking than when they are oy
thamselvas. This actually is one of the main focuses of research thatl my
tzam at lemple Undversity has oeen doing for the last 15 years,

U. Tell me about what kand of studies have you bean doing on that?
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A. dell, in & series of studies, we invite resgarch participants to come
o our lab, We lnvites them to coms with ong or wwo Trienos, then wa
randomly @ssign tne people in the study to take a test Detiery eitner by
themsalvas op with their friends watching them. In some of the experiments,
the friends are in an adjecent room, Lut they can walon the subjsct's
performance o o monLier.

In sume of the studies, the person we'vs testing 1s ilnside - orain
imaging machine., Tne frisngs would be also an an adjacent room watching tha
subject’s performence on @ wmonitor. And we adwinisier a serles of
different kinogs of tests, some risk-taking tests, some reward-sensitivity
tests, some cognitive-conipol tests, then we comparsg how people raspond
when they're aslone verse how they respong when they're in the presance of
whelr pears.

e have dong this with people of different sges, then we can ask is the
effect of being around your pesrs different, 17 you ere an adolsscent than
¥ you ars @n adult. Unat we have found, a3 1 salo betore, is that when
people are in the presence of thelr pesrs, up until about age 24, or so, we
get tnis paer effect where 1t increases thelr risk-teking and reward
sensitivity, and we con't sse that effact after ags 24 wnera adulis psrform
the same way when they are by themselves as when Bhey are 1n a group.”

Exnibit A, page 24 line 7 to page 25, line 15,

Mr. Willisms polnts out that what is both significaent to, ang a compelling
aspect of Dr. Kesting's summary, andg Dr. Stelnberg's testimony 18 that tnese deficits
are physical, with manitestation in the behavorial rselm serving to reprasant the
inability to adapt or adjust their behaviors as adults srs capapls of doing, Thess
characteristics necesssarily  ambrsce the classificetion of  those  ingividuals
recognized oy the Supress Dourt of the United States gs “intsllectually disabilaty™:

“ho legitimete penological purpose is served by executing & person with
intellectual disaoality. id. st 217, 32U, 12e L. Ut 2242, 153 L. codd 355
o oo s0 contravenss the Lighth Asendment, Tor to leposs the narshest o
punishments on intellectually cissvled person violates his or her inheren
dignity as a human b2ing. Y{[Punishment is justifisd unger one or more of
three principel rationalss: rshabilitation, detervence, snd petribution,’
Kennedy v Louksiana, 556 U.o. 407, 1206 5. Ct. Ze41, 171 L. Hodg 525 {(2uls).
Henabilitation, Lt is evident, is nol an applliceasle retionale Tor the deatn
penalty. Ses Grego v beorgis, L28 ULD. 1535, 183, Y96 5. Lt £5U G L. bodo
B59  {(1976)(joint opinion Stewart, Powesll, and Stevens JJ0.) as  for
deterence, those with intellectusl disability are, by reason of  their
condition, likely unable to meka calculated Judgments that are the premiss
Yor tns deference retionale. They have a "ciminisheo ability" tu "process
wnformation, to learn from sexperience, to engage in logical reasoning, op
tu control impluses. . Llwnhich] makels] 1t less likely that tney can
process the informetion of the possioility of execution as g penalty and,

e #

-ty b
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1f tion. Atkins,
ibutive valuss ars
with  ing I oisability.
: im&mii&mﬁuaily lassens ooral
retributive velue of ths it. "

Hall v

a child who

~ate for

ranam  furt

anificers

harri

Judgment ags

the oourt
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g, 5 e g o bty k]
suffer from cherestaristic

Far thase rasasons ontends the most servers sentence in MLchigsn

shoulo not be constitutionselly tolersted when

of those

mitigeting factors of an adolescent who suffer the trensitory charsctaristics akin to

is "intallectuslly Disaolad®,

Mr, Williams Suffered Those Characteristics

Like Manning's position before tnis court, Me, wWilllems wes sentesnced to
Yiife without the possibility of parcle’, without & single mitigeting factor being
sonsidarec, That is, not s single factor was weighed or considersd by tne sentencing

d o

court before Lt Lloposed s term of Y1ife! in orison against an 18 yvear old defendant.

Had, Michigen Law sllowsd the 12 year old Hr, Willisms to pressent svidesnce in

tion of his bshavior based on his documanted charactar traits, coupled with the

facts presented at trisl, tne trial court would heve had 1o acmit that the acts which
the prosscutor set ogut st trisl wers the dirsct result of those tralils representative
of pesr-pressure, and 8 lack of risk-reusrd assassment, 1o say the lsast

First, as a ward of the State, and subjsct to the probate court's continuing

Jurisdiction, ¥Mr. Willisms porn on July 21, 1978 on Feoruary 2, 1993 at the age of 16

EtY

=y

gar, 7 months olo, wes commitied to "Boysville™ oleacemsnt where he was suoject to

e

both  intake svalustions ang nhistoricsl date collsction of M, Willisss! school
nistory when Mre. dilliems wes sdmitted in the plscemesnt. In Tact, from the eveluation
of Psychologist Frederick 7. Suliver who concluded that the juvenile Ymay have
fFealing of insscurity & Inferiority when dealing w/ others, feels powerless, self-
centerad, demanding, impatisnt, essily frustrated. oxhibit C.

Second, during the historicsl osta collection for Mr, Williams a "summary of

nis scoool oeckrgound  and  Adjustment? wes recelves  ang recorosd  that  thers was

avigence that Mr., Willlems was "implusive, immature, ssily misled, angey, blsmes

others for his problems, disruptive behsvior, poor attendance, low self-estesm, poor
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acsdenic performance. ™ {(Exnipt C).

Many of these reported cherscisristics relats to, end are end

i‘l

gefinitions of those explicit juvenile characteristics adentified through  the

aof Or. Hsating ang Ur. Steinbe For exemple, Or. Lieifoerg

mppalee control is rcepressanted oy the report that Mr.

illiams was Steinberg's report that juvenilas suffer from a ease to

5

pe influanced by others, is reprssented by the classification that Mo, Wililams'® is

faaaily mislesd", & characteristic underscorsd by Dr. Steinberg's study anto pesr-

=
.
=
ot
%4-&1
poes
g
fve
&

pressurs ang Mr., Willisms charscter trait of "low self-ssteem. Finally, Mr
trait of lmmeturity - l.e. youthful crersctsristics ls also well defined by nis
insecurity and inferiority when dealing with others, nis feeling powerless, just as
nis  immaturs  classificetion i1s demonstrated by his  ilmpatience  and  zase of

Next, nearly s year ang 8 half into after he was

¥

transfarred to "Weogewoond' placement, it was allsgsd that on August 31, 19894 the 14
year old Mr. Williems argd his Do-Defendant Davic Clayton wers irwvolveg in tha
shooting death of Ssmuesl Merriwssatner, snd asssults of David Gill and Corey Hall.
Notably, 1f trial testimony is belisved, preceding the events which resultso
i the shooting, Devid Clayton and Andrey Willlams were contended Dy the prosscution
gnd Lt's witnesses to bs andividuel involved in 8 series of  incidents  and
confrontations, "meybe four or five" where the tesns made threating comments. (7T pg.
219-226). In fact, according to testimony there were a number of encouters where
Argrey Williass (DOH 3/1/78) nad confronted, witness David Gill Corsy Hall, or Jason
Merriwgather about s conflict with Sem Marciwesther while Angrsy Williesms wes not
with David Clayton, and no shooting or physical conflict took place. (77T 483-4A87).
Also, saig of David Clayton, while alone, on four ssparsts oocasions he had made

threats against Sem Merciwesthner to Jason Merriweathar. (TT 467-73),
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Despits some conflicts in the testimony, the prosecution then theorizsg that

3

two persons on bicyeles were cosapved coming towsrd David Gill, Corey Hall, ano Senm

£

Maprriwsatner from ©

P

w apposite direction., Tne bilcycles passad them, turned around and

5

H

stopped, confronting them. Ong of the persons on a bicycle asksd, "Is that Sam?"

b
then said , "Tnat's Sam; kill nim®, Hoth of the parsons on the bicycocles began Firing
(TT 197-198, 207-209). The prosecution acgusd at irisl, the two masksd shooters on
siocyocles were the Defengents, Clayion and Williams,

What appear to be  clear from tne trisl record is that on s number of

David Cleyion, ang Andrey Willisms are sald o neve confrontasd Sam

Mepriweatner separately, never shooting at, or otherwise pnyscially harming bhim or
parsons  with him. Howsever, what the trisl prosecutor  presented, slthough onb
assunptions becauss tha persons on the oloyocle were w2aring sky mask, is that once

pressure of sach

Davio Glayton, and Andrey Willisms wers undsr  peer

ather ano fooused on whe benefits of supporting s frlend, acted differently from whsn
they were alone. 1t was only then the Prosscution argued they actually firsed shots at
Sam Merriwesthar, where individuelly, all evidence sald they never did wnen alons,

Me, Willisms, submits that bnased on his  docunsnted  susceptibility  to

influsnces, impulsivity, =sse of peing mislad, lsseturity feelings of inferiority,

frustration, ang snger, =11 workes sgeinet Mp. Williams paef-oressurs, as the

&

syvidence at trisl demonstrates.  Puot oafferently, based on the recorc at triasl, tns

P .

craractaristics loentifisa from Mr. Williems' eveluations wers all voutnful charscter
traits which Dr. Stsinberg ldentifisd as central to the acolescent mind., In fact,
ogeeuse of Mr, Williams' susceptibility to outside influences, impulsivity, easse of

aficit prefrontal

oL

oeing misled, Llomaturity and inferiority, sll products of a

-

=154

&

cortex, Mr., Willisms was praventad from resisting the clroumsiencas, and Drassures
tne trial prosscutor claims na Faoad,

(c) Rehabilitation
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£

S5 to the oriteris of Rehabilitation Dr. Keeting hnss explainsd thet the

potential for rehabilit

o
fad
g
]
=3
Ese 12
-
[
o
£
o
i
£
o
ir‘k
&

caEnce is well known:

"in adoition to sitigation of ssnctions owing to dimindished culpabllity oy
rgasons of developmental  Immeturity, snother  implicstion  of ine
devalopmental nesuroscience evidenos 1s that thers are incressed prospeacts
for change among Juveniles. This is supported by the evidence above that
major chenges continue during tnds perlod. In addition, thers lis very
substantial evidences for neural plasticity by way of "yﬁéﬁtlw pruning.
Simply put, neural circultry is sheped by the individual's experiences,
such that the resuliing mature cir&uiﬁ:y is not settled until the mid-20

w215,
(Gome plasticity continues througnout life, but never again as strongly as
in sdplescence, )

in fact, sven Micnigen's Legislaturs and this Court have recognizsd th

-
L3 1ot

relevant truth of Or. Kesting's summery. In MOL 712A.20 Michigan's Legislature set

ouwt thet in order to try a Juvenile ss an adull the court must consider & ciffarsnt

factors, of wnlch (4) four of the criteria are directsd at the character of the

Juvenile ang the potsntisl trestment and programming avellable to the Juvanils:
“{w} Tre  duvenile's oculpability in committing the allesged offenss,

including, but not lisited to, the level of the juvenile's participation in
planning end carcying out tne offense and the existence of aggravating or
mitigating factor recognized by the sentencing guloslinas,

{c) The juvsnile's prior record of delingquency incluging, but not limited
ta, any recocd of detention, any police rescord, sny school record, nroany
other svidencs lnoleating prior cslinousnt behavior,

() The juvenile's prograsming his zgr; including, but not lisitso to, tne
]

Juvenile's past willingness to participats meaningfully in ﬂwﬁxlaui@
programming.

{2) tne adequacy of the punishment or programming in the juvanile system,”

bnile the smensbility of trastment as

Lourt, ang reilteratec in

underscorss thair recognition in the potantial for rehabilitation

that in all other clroumstances where o Juverdle is not walved

to D Lried as  oan

. @

acgult, but is comwitied to state custody, that commitment may

of 21:

contimndge until the ags
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#{5) If tne court nas exercissd jurisciction over & juveniles unger ssction
”ia)é?} of this cnapter for an offenss that, if comweitited oy an ﬁuuit

iiﬁ ftc! & vixlﬁtia% oF attzmpiled violation of hﬁ@%iﬁﬂ j 3 i
L ;sy 317 :, 520b, 5 %22&«,

- , i, ? Qngﬁ o,
ar ssction ?kﬁéia;z J(L) or 7403
%%ﬁ&@ﬁ %@uﬁﬁ 19 5 PR O3BE, MOL .70 and Z;M.f@ww,
continued under section 18d of this chepter until the uvﬂ YhLs
of i

Hae (0L
deyvond the provision sbove, this Court also premised its proceoure for tne
cetermination of whether to commit s juvenile until his/her 19th bicthday on some of
the very criteria Dr. Steinperg has recognized as significent and important:

Burden of Proof: Findings. The court must sxtend jurisdiction over ine
Juvanile until tne sge of 21, unless the Juvenils provas by e prepondsrance
of the svigence that the jw#%ﬁllﬁ has oeen rehabilitsted and doss not
prasant & serious risk to public safety. In meking the detsrminetion, the

court must consider the following Factors:

{a) the extant ang nature of the juvenile's psrilcipation in education,
counseling ur wolk programns;

juvenile's willingness to scoept rasponsibility Ffor peiorp

() the juvenils's behavior in tne current placament;

(d) the juvenile's prior record, character, ang physical and mental
maturity;

() the Jjuvenile's potentisl for viclent, as demcnstrated by prior
nehavior:

(f) the rzcommsndations of the institution, agency, or facility cnacged
with tne Juvenile’s caere regerding the appropristensss of the juvenils
release or continuing custody; and

g) any otner informetion the prosecuting attornsy or the Jjuvenile

s
i
{
submits.

Claarly this criteria centers on many of the same characteristics recognized

by Ur. Kgating ang Dr. buginperg. Howaver, 1t is frow

tha rules governing "periocic

P

revigw" that this Dourt's relisnce on Hehabllitetion cen be seen specificslly and
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5 P $ e RETYES % £ o F Y S
more clearly., bea MLR 3.545.000

St
-

“I11f the institution, agency, or facility to

which the juvenile was commitiec belisves thaet the juvenile nas been rshanilitated

»
2

.. M), It is peyond gispute, Michigan law represents e pelief that renabilitetion

can ooccur in soolescents up o ths sga O

H

~t
I,

21.

Haxt, even bayond tnet continued Jjurisciction premissd on the rs

";-

ilitative

potentiasl of the committed juvenile, Michnigen's Legislature went further, in what

eppears  to be  an owitrioht acoption of Dr. Steincerg's scientifically supported

i &

5;?

conclusion that ths

is the polnt at whiconh 1t s clssr that effects on the

youtnful mind by those traits, which demonstrates lesser culpability, ars absent:

Hhir nave done thls witn people of diffesrent ages, then we can ask is the
effect of being sround your peers is different, if you are an acolescent
thery 1f you ars an adult, What we teve founo, as 1 osalo pefors, is thet
when people are in the pressnce of thelr pesys, up until sbout age 24, or
so1, we pget this peser effect whers it Lnorgsses their risk-taking and reward
sensitivity, and we don't pme tnat effect after sge 246 whers sdults perforsm
the same way when they ara by themszalves as when they are in g group.t

e*& g

(Ges Cxnibit A, 7 to page 25, Line 19).

oy

Clearly,

Legisleture's adoption of 24 as a cutoff point 1o tne

5

Holms Youtnful Training Act, as emencsed, repressnts & recognition tnat reshapilitation

o, {(Se

potentisl is present in sdolescents until they rasch the sge of 26 yesrs ol

z,m)

MOL 762.11; (Effective Unitl October 1, 2021).

(5) Prospective Relief

(i) A Bright-Line Rule:

To reiterats, Millsr, sccording to Justics Kagen, was nol besed on & orighte

bine rule, out wes sctually passd on "Youtn Matters!. In fa

o
e

P

, @8 zan be sesn, in the

o

spmance of Ffull briefi

oy
L
=
.
o
jxd
p
i
ot
i
i{&
i
i
i

tne issue of 8 oategoricsl sus wes not

sgfores the oourt in

nat Lourt's adoption of Roper wes pugsely

"de therstfore hold tnet sandatory life without parols for those undsr 16 at
the tims of their crime violatss the Sightn fdwendment's prohibitions on
Toruel and unusuel punishments,?
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Amazingly, the only reference to the source of this limitation in Miller to

those wunger the age of 15 at the time of tneir crimes, is the Court mention in

passing thet “{flollowing Ropsr v Simmons, 563 U.5. 581, 122 5. Cu. 1183, 161 .. Eddo

51 An wnion this Court Lnvellidated the desth penslty for all Jjovenils offenders

wncer the age of 18, o o LY Millep, 132 5. Cu. 2481, Thet fect, clesarly repressnts a

i

sdggpLion througn “dicta’.
Next, Hoper's decision to set a categoricel age limit to the Cignth
Amgndments pronibition was premisso on tne scilentific communitiss prondbition sgainst

"miagnosing any  patient under 18 as having antisocial personality  disorder, a

disorder slso referred 1o as psyohopathy op sociopetny, and which is chearacterizeg by

callousness, oynicism, ang condswpt For the fealing, righis, and sufferings of

agtners” Hopsr, H43 U5, 551,
A

"I trained psyenigtrists with the agvantege of colincisl tesiing and
i b
obsarvations refrsin, odssplte clegnostic expertise, from sssessing any

4

Juvenils undar 18 as having antisocial personality disorder, we conolude
that States should refrain from asking jurors to issue a far greater
condemnation ~- that s juvenile offender merits the death penalty.”

i

This bpasis for orswing & line at wne age of 18 is no longesr a 'good
foundstion” for the categorically ruls es 1t is mot besed on an absolute fact, but is
sioply a refussl of thne psyonletric community's to confuse the normal transitory

traite of an undsrodsveloped Jjuvenile mino, with a parsonslity disordgsr whicn sim

wd

§

of  the sams ChErass

teristics unger adulthood is  peschao. Wndles thet
restraint is respecteds end appreicetsd as g protective truth of doubt, the sclentific

comnunity has delermined heg point, where all

is guore, where all oherscter

tralts are sbsent, Lt ls that ooint wnieh snould ue the apsolute categorical cutoff

dri that Dasis Me. Willisms posits thet as far as brignt-lins rules go, Dr.
steinoerg's Findings from numerous scientific studies In nevorsclence is whet is most
appropriata 25 a pesis for s celegoricsl cut-off -- that is the ooint at which thers

is an apsence of the trensit treits in the adolescent ming:
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B, LIWE W@ oaen oask s tne
, if you are an acolescsnt then
g3 1 saig Def is that whan

: i Fis g urtil et e, OGP B0, wa
get this roeffect where L1 £ their ris<-taxdng sl rswesrd
sensitivity, and wa don't ssze that effect after age 24 wnere aoults perform
the @ way uhen they are by :

-

to page 25, linae 15).
on the fact thet the transitory characteristic's are

ane of 2L, that basis is fer mors sbeolute thea ne

et making 8 partical pwais bacauss of the comnonallty

above sets out that in ths absence of

of potential wmlstecan diagnosis, sny

those tralts, snd tharsefore in
fgright-line Rule shoulo oe set at the age of

(ii) A Presumptive Rebuttal:

any rule sziting the sue below the sge of 24 shoulo oe osubject to the
raputtal as was explained at 106 J. Crim. L. & Criminology, B67 in the acticle:

Iy

Tratending Mitigstion for Deserving Young Adulls st peage

. Harmissive and recuttable Tor Defendants Up to Age Twenty-Five

5till, like cenogle flicksrs that ogutlast a birthosy blow, youthfulness dogs
not always dissppesr when an offendsr turns elghtesn., Youthtul agsfendants
up to the sge of twenty-Tive should thersfors have the opportunity to seek
mitigetion. Defendants could srgue  that  thelir  youthfulness  excludes
suclaty's harshest pesneliiss as cruel ancd unjuot. They would have to
rgasonanly show -« liks the younger defendants protscted oy Hoper, Graham
ang Milier - that tney (1) lascked meturity angd nad an underdevaloped sense
of responsibility, {(2) were wulnersble to negetive influsnocss sng hag
limited control over their environment, and {3) lacksd cheracters that
could pa  rshebilitatad. Tnis  showing would unpavel  the  irrcsvocaeble
suntisnments’ penologicel gosls and oreclude courts from imposing then under
the Cighth Smandment., Unlike, mitigetion for voungsr defendants, howaver,
he ourden would then shift to the prosscution, which could show Oy o=

2 ce of the sviosnoe thet the oefendaents were sufficiently meturs
oundsned according to the legislsetive desion. srosecution could
unoerming the defencents' evidence or introduce new evidence showcasing ihe
offenders culpability, not the crimes grisvousness, '

2 pE

bile tne suthor, HKelssy 5. Shust, suggest the age of 2% as the categoriosl
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cut off, Mo,

steinoerg's tast ich sets the categorical age at

Jh. honetheless, Mr. Willisms submits thst any rule this Court sets as to categorical
age, 18, 19, 20, 21, 22, or 23 up to 24, that limitslion should be subject to

pabuttal ug to the age of 24, the point av which Dr. Steld

srg provides none of the
transit characteristics of tne sdolescent mind are present any longsr.

(iii) Miller Should Be Extended, at the least, up to the age of 19

Hased on PMichigen's long standing pracedent tnat Act 1, 316 of tne Mid

i
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odment does,

, . ; . —
ams provides for dolng so, bssed on she obvlous ohysical

2

peficit in "white orsin matter” which mexes 1t virtually lmpossibls

ovarcone the transitory cheracteristics lcentifisd through the stuclss relisd on by

the sclentific community, eand Dassd on Mp. Billisms having those charscteristic, inis

court snould exteng Miller unoer Michigsn Law to includs those acolascents up o 19

st [ somathing that you sald s :

>3&u&wa in a8 vary long enswer of sowsthing vou sald g moment ago, 1

to have trne o De . 18 1t oyour opindon to e reasonaile degr

psyoimlogicel scisnce o ”ialwﬁy tnat the fingd witheh undsrpinned  your
conclusions as  to tﬁ@ petitionsr's in, for exawmple, Gresnam, undsr 18,

awtua&ig thay were 14 put the opinion says uncer 18, you have the sane

opingon as tg 187

Ana nad thet been the was asxed in Grahan,
the same things., 1 would have changsd the age in the

aumber would have ohanged?

THE COURT: If somsons sald could you change it to 21, would you have bDgen
able to do that pesed upon your sxperitlse as & psychologist?

THE WITNESS: 1 gon't think I would be QﬁﬁfiﬁWﬂt gnough, 1 think I would be
confident enough about 20, put not 21, but we're really, you KNow, ir AN HE
uf raaammmsig sciantific ceriaimty, E am omors certaln sbout 20 tha i il
about 21,

b
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THE COURT: As to 187
THE WITNESS: Absolutely cartain.
THE COURT: All right. I don't have if you have questions on that.

MR. KOCH: 1 nave one follow-up guestions., Wnen you said 20, up to 20 or
tnrough 207

THE COURT: I was asking and if you didn't understand me, when I was using
18, 20, 22, I was referring to a person who nominally has that age. In
other words, but under, but is at the momaent & 20-year-old, i1.e, a person
whno could oe 20 years and a day or 20 yzars and 11 months and 29 days.

THE WITNESS: That's how I understood your question.

MR. KUCH: Thank you, Professor.”

(5ee Exnibit A, page 70, line 5 to page 71 line 13).

Clearly, Granham, Roper, and Miller were all restricteg by the controversy

pafore the court, whnich the parties'! prisfs were limited to. It was that limitation
whicn restricted Dr. St2inberg's brief and na limited nis conclusion to 18 years old.
However, as his testimony makaes clear, if ne was not unger that limitation ne would
have felt confiogsnt in specifying the age at under 21 yeers old.

Nongtneless, wnethner this court ralies on the scientific data, or a modified
approach, despite Miller's reliance on "Youth Matter", rather then on a oright-line
rule, this court, 1f it instesd choose a orignt-line rule approach, that line should
be extended to not less than up to 19 years old. Sucn a compromise is still
reconcilaole with the fact that the Scientific data clearly provides that all of the
treits which maske an adolescent less culpable, are still present. (5z2 cxhipit A,

page 14 to 22).

Dated: April 1, 2020

1liams
M.D.0. No. 262222

Kinross Lorrectional Facility
4533 . Industrisl Park Drive
Kincneloe, Micnigan 438758
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EXHIBIT A
HEARING TRANSCRIPT
CRUZ V UNITED STATES, Case No. 3:11-ov-787
(Connacticut 9/13/17)
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UNITED STATES DISTRICT COURT.

DISTRICT OF CONNECTICUT

LUIS NOEL CRUZ ySeptember 13, 2017

Petitioner }1:25 p.m.
V. ) )
UNITED STATES OF AMERICA )3:11cv787 (JCH)
Respondent )
)
141 Church Street
New Haven, Connecticut
HEARING

BEFORE:
THE HONORABLE JANET C. HALL, U.3.D.J.

FOR THE PETITIONER: W. Theodore Koch , III
P.O0. Box 222
Niantic, CT 06357

FOR THE RESPONDENT: Patricia Stolfi Collins
John Trowbridge Pierpont
William Nardini
United States Attorney Office
157 Church Street
New Haven, CT 06510
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THE COURT: Good afternoon to you. We're here this
afternoon in the matter of Luis Noel Cruz versus the United .
States of America. 11CV787. If I can have appearances
please.

MS. COLLINS: Patricia Collins, John Pierpont and
William Nardini for the United States, Your Honor. Also
present in the courtroom in the first few rows is the White
family.

THE COURT: Thank you. Good afternocon to all of
you.

MR. KOCH: Good afternoon, Your Honor. Theodore
Koch for Mr. Cruz who is to my left.

THE COURT: Good afternoon to you, Attorney Koch and
good afternoon to you, Mr. Cruz.

. We're here this afternocon for an evidentiary hearing
on a 2255 petition filed by Mr. Cruz. My understanding is
we're ready to proceed to take the evidence, Attorney Koch.

MR. KOCH: Yes, Your Honor. We're ready.

THE COURT: If you would call your first witness.

MR. KOCH: Professor Laurence Steinberg.

THE COURT: Professor Steinberg, if you would come
up to the witness stand. And when you arrive, I ask that y5u
remain standing so the clerk may- administer én oath to you.

LAURENCE STEINBERG

Having been called as a witness, was first duly
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sworn and testified on his/her oath as follows:

THE CLERK: State your name for the record and spell
your last name.

THE WITNESS: Laurence Steinberg, Steiﬁberg,
Philadelphia, Pennsylvania.

THE COURT: You may bé seated, Professor. Good
afternoon to you and whenever you are ready, Attorney Koch,
you may begin.

MR. KOCH: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. KOCH:

Q. Good afternoon, Professor Steinberg.

A. Good afternoon.

Q. Can you. tell the Court what's your present position?
A. I'm a professor of psychology at Temple University

in Philadelphia.

Q. Can you describe your educational background
starting with college?

A. Yes, I graduated from Vassar College with a
bachelors degree in psychology in 1974. I received my PhD in
developmental psychology from Cornell in 1977.

Q. What previous professional positions have you held
pefore being at Temple?

A. I came to Temple in 1988. érior to that, I was on

the faculty of the University of Wisconsin Madison and prior
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to that, I was on faculty of the University of California
Irvine.

Q. Can you summarize your publication credits starting
with the boocks that you published?

A. I've authored approximately 15 books, edited a
couple of other books. I‘have published 400 or so research
articles, about 250 of those in peer review journals.

Q. And scholarly articles are based on what research?

Whose research?

A. My research.
Q. Are you on any editorial boards?
A. Yes.

Currently on three editorial boards. One for a
Journal of Psychology and Law, one for a Journal of

Neuroscience and one for a Journal of Psychology and Public

Policy.
THE COURT: Could I interupt you for a moment.
(Discussion Off the Record.)
Q. Professor Steinberg, what are your professional
memberships?
A.- I'm currently a member of the Association for

Psychological Science, the Society for Research on
Adolescence and the Society for Research on Child
Development.

Q. What major honors have you received?
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A. I have received honors from the American
Psychological Association for contributions to the discipline
of psychology and are for contributions to public policy. I
have received lifetime achievement awards from the Society of
Research on Adolescence and Societ& for Adolescent Medicine.
I have been elected as a fellow to the Bmerican Academy of

Arts and Science and I was the first recipient of the

_research prize given by a very large Swiss foundation several

years ago.

Q. Have you previously testified as an expert?

A. Yes, I have.

Q. Where?

A. I testified in state court in Kentucky, in state
court in Delaware, in federal court in Southern District of
New York, in state court in Pennsylvania, and before a Parole
Board in Arkansas.

.Q. Have you ever been involved in the crafting of any
amicus briefs to the United States Supreme Court?

A. Yes. - In the cases of Roper versus Simmons and
Graham versus Florida and Miller versus Alabama, I was the
lead scientist for the Bmerican Psychological Association in
drafting the amicus briefs filed with the court.

My responsibility there was to make sure that the
science of adolescent development was accurately represented

in the briefs filed by associatiqn.
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6
Q. What would you say is your specific area of
expertise?
A. Adolescence.

MR. KOCH: Your Honor, I ask that the court qualify
Professor Steinberg as an expert of adolescence.

THE COURT: I don't have any question about it. T
don't do that under the rules. I ask you to ask your
questions. If there is an objection to a particular
question, the Govermment thinks he's not qualified to answer
it, I'm sure that I will heard that objection. Otherwise I'm
assuming iﬁ won't be an issue.

Q. Thank you. Just from the start, Professor
Steinberg, can you give us your working definition for our
Present purposes of adolescence?

A, I think of adolescence as the period spanning ages
10 to up until 21. .

Q. What are some of the hallmark behavioral
characteristics of adolescent as you defined them, as
compared to the adults?

A. Compared to adults, adolescenfs are more impulsive.
They are more prone to engage in risky and reckless behavior.
They are more driven by reward relative to adults and less so
by punishment. They are more oriented toward the present and
less oriented toward the future and they are susceptible to

the influence of other people.
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Q. Does the brain develop during adoleséents?

a. Yes, the brain continues to develop during this
period of adolescence.

Q. For the purpose'of this entire hearing, you're

defining adolescence as age 10 up to and including age 20°?

A. Yes.
0. Is the brain composed of various regions?
A. Yes. The brain is composed of various regions. As

scientists, we would be more likely to describe the’brain as
composed of various systems because many brain systems
include multiple brain regions.

Q. Are certain regions or systems of the brain,

particularly significant during adolescence?

A, Yes.
Q. Which ones?
A. There's a brain system that we refer to as the

cognitive control system. It is responsible for
self-regulation as well as advanced thinking abilities. That

includes mainly the prefrontal cortex of the brain and its

connections to other brain areas.

There's a second system that's important during
adolescence that's referred to as the limbic system. It is a
deep structure of the brain. It is important in how we
process emotions and process social information and

experience reward and punishment.
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Q. I apologize if you already did this. Can you just
describe the prefrontal cortex and its function?

A. The prefrontal cortexz is the area of the brain
that's ;ocated directly behind the forehead. It's mainly
responsible for advanced thinking abilities like logical
reasoning and planning ahead, but it's also responsible for
what psychologists refer to as self-regulation, the ability
to control our behavior and our thoughts and our emotions.

Q. How did the limbic system and prefrdntél,cortex
interact?

A, We might think of the limbic system as kind of the
emotional center of the brain and the prefrontal cortex as
the logical, rational center of the brain. Both systems are
active all the time. They can communicate with each other.
Alfhough‘they don't communicate as well with each other
during adolescence as they do during adulthood, but in a
situation that one is making a decision and let's say the
situation is an emotional arousing one, the limbic system
will be responsible for the emotional arcusal and the
prefrontal cortex will be responsible. for the
self-regulation.

One way to think is the limbic system sometime
serves as an accelerator and the prefrontal cortex serves as
the brakes.

Q. How is this interaction between these two systems

B




Received by MSC via Prisoner E-Filing Program 04/16/2020 at 9:25 am

10

11

i2

13

14

i5

16

17

18

19

20

21

22

23

24

25

particularly significant during adolescence?

A.+ Well, at the beginning of adolescence until age 17
or 18 or so, the limbic system becomes increasingly easily
aroused. We know that that bappens primarily because of the
impact of puberty on the brain and the prefrontal cortex
develops very gradually over time so during middle and late
adolescence, you have what we call a maturational imbalance
between the systems because the limbic system is very easily
aroused, but the prefrontal cortex, the cognitive control
system is still immature, so very often arousal of the limbic
system can overwhelm what the cognitive control system is
capable of doing. .

Q. Can you give us a definition of cognition please?

A. Cognition is a word that we use to refer to
thinking.

0. Have you heard of the term hot cognition versus cold
cognition?.

A. Yes, I have.

Q. Can you describe to us the differences between those
two please?

A. When we're making decisions about things, scometimes
we make them under situations that are very arousiqg, maybe
we're angry or we're enthusiastic or we're with other people
who arouse our emotions, and we refer to that situation as

the thinking in that situation as hot cognition. That can be
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contrasted with situations which are very calm when we're by
ourselves. When we're not emotionally aroused and we refer
to that as cold cognition. To give you an example, if
somebody in a research study of mine is filling out a
questionnaire, let's say I put that person in a room by
herself. There's nothing to make her emotionally aroused
either positively or negatively and the situation is calm and
neutral, she would be using cold cognition when she
completed that questionnaire. If I took the same person and
administered the same questionnaire to her after making her
afraid or after making her angry or surrounding her with a
group of other people who are urging her to do something or
to not do something, filling out that questionnaire under
that circumstance would be considered an example of hot
cognition.

Q. How is the difference between hot cognition and cold
cognition salient to adolescence?

A. Cold cognition relies mainly on basic thinking
abilities that are in place and are mature by the time we're
16 or so. Hot cognition relies both on those abilities but
also on our capacity to regulate and control our emotions.

We have all had the experience of trying to make a

decision when we're upset. We know that our

decision-making abilities under that circumstance are not as

good as they are when we're making the same decision when
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we're calm, and we know that the capacities necessary for

good decision-making in hot situatioms or hot cognition are
£

still immature during adolescence and aren't fully mature

until the early or to the midtwenties.

Q. Are there differert phases of development within
adolescence?
A, The scientists who study adolescence would often

divide the period ihto three phases: early adolescence, let's
say approximately from 10 to 13, middle adolescence,
approximately 14 to 17, and late adolescence, approximately
18 to 21.

Q. Just basically what are the different
characteristics of each of those three phases of development
within adolescence?

MR. PIERPONT: The Government is not going to

object at this point. Can I have a moment with counsel

please?
THE COURT: Sure.
MR. PIERPONT: Thank you, Your Honor.
THE COURT: Do you want the question read?
(Question read by the Court.)
A. Well, there are many differences between the early,

middle and late phases but I assume that you would like me to
connect this to what we were discussing about hot and cold

cognition. During early adolescence both types of thinking
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are still immature. Early adolescence compared to adults are
not as good in cold cognitive abilities and they are not as
good in hot cognitive abilities.

During middle adolescence, there are very few
differences between adolescence and adults in their cold
cognitive abilities, but they are still immature with respect
to their hot cognitive abilities. That is also true during
late adolescence. They are a little bit better. They still
are not as good as adults are in the area of hot cognition,
but they certainly would be comparable to adults in the area
of cold cognition.

Q. Do you have an opinion as to when psychological and.
neurobiological maturity is attained?

Aa. The answer to that question is complicated because
different parts of the brain mature along different time
tables. And therefore, the psychological abilities that
those parts of the brain govern mature along different time
tables. If what you mean by your question is when is
everything completed in all systems of brain both with
respect to psychological functioning as well as brain
development, I think the concessions would be that this is
not the case until people are maybe 22 or 23 years old.

Q. What's the basis of your opinion?

A. There have been studies, my own as well those of

other scientists, that have administered psychological tests
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to people in this age range and have asked at what point do
these abilities that are being measured stop improving.

There are brain studies that use brain imaging to look at

changes in the brain's anatomy and changes in the way the

brain functions that also have been done with people of
different ages and they have also asked at what point do we
no longer see major changes in the anatomy of the brain or in
the way that the brain functions.

Q. I want to turn now to the specific
characteristics of the late adolescence or what you have said
is 18, 19, and 20-year-olds. 18, 19, and 20-year-olds just

to be clear, do they fall within your definition of

adolescence?
A. Yes.
Q. Can you just backing up describe the history of

research on adolescent brain development specifically as it
relates ultimately to late adolescence?

A. Sure. Until the 1990s, it was assumed that the
brain was fully developed by the time we were 10 or
ll-years-old. That's because the brain reaches its adult
size by that age. So if you measured the volume of the
brain, you wouldn't see big differences after that age in
terms of its growth. It wasn't uptil the advent of brain
imaging technology like MRI technology that scientists were

able to look inside the living brain. Obviously it was
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possible to do an autopsy, cut open the brain and look at it.
When you do that, you can't see how the brain functions. You
can only look at the anatomy of the brain. It wasn't until
there was FMRI and brain imaging that scientists could look
at the living brain and see what's going on inside when it
was at work. Studies that began to be done during the late
1990s illustrated that the brain was continuing to changé
during adelescence in ways that weren't visible by looking at
the exterior of the brain. This was not known. And the
first published studies of how the brain was changing during
adolescence didn't really appear until about the year 2000 so
relatively recently in terms of the history of science,
history of the study of development.

During the period, let's say from 2000 into the
middle or latter part of the decade, most of the research on
adolescence brain development focused on people who were 18
and younger. There was to my knowledge virtually no research
that went past that age and that looked at brain development
during late adolescence or young adulthood.

People began to do research on that period of time
toward the end of that decade and as we moved into 2010 and
beyond, there began to accumulate some research con
development in the brain beyond age 18, so we didn't know a
great deal about brain development during late adolescence

until much more recently.
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Q. Okay. I would like to show you what I have
previously marked as Petitioner's Exhibit for Identification
One. I have shared this with the Government. May I
approach, Your Honor?

THE COURT: You may.

Q. That's an article titled "Young Adulthood as a
Transitional Legal Category: Sbience, Social Change and
Justice Policy" by yourself. Just briefly can you tell us
what's the central point of that article?

A. The central point of that article is that recent
discoveries in psy;hological science and in brain science as
well as changes in society, should ask us to rethink how we
view people in the late adolescence period and even to the

young adult period in terms of their treatment under the law

‘because a lot of the --

MR. PIERPONT: Your Honor, the Government is going
to obiect to the answer at this point. We understand that
Professor Steinberg is here to talk about brain sciences, but
to the extent we start to get to policy and how people should
be treated under the law, that goes a little further upfield
of what the Government expected testimony to be about here
today.

THE COURT: .I will let the answer stand to the point
of the objection. FI understand it is summarizing the point

of an article. I think the Government's objection has some
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legs in the sense that he isn't here to tell us about what
the policy of the law‘should be. He's here to tell us what
might be a basis for law makers or courts to change.

Q. Let me ask you this: Does that article reliably
present the scientific knowledge as regards to late
adolescence as of the present moment?

A. Yes. And that was the part of the article that I
was responsible for writing.

Q. Okay. I would like to offer that as an exhibit at
this time, Your Honor.

MR. PIERPONT: Your Honor, the Government -—- I have
spoken to Attorney Koch about this. The Government is not
going to object again to the extent that it is being offered
for the extent of what the current science is. If there was
a jury here, we ﬁight have some concerns about the policy
decisions, but with the understanding that the reason and
limited reason it is being offered, the Government does not
have an objection.

THE COURT: Do I fairly understand, Professor, that
if I read this article, I will be informed to the extent that
you understand it, the extent of scientific knowledge studies
that have been undertaken, et cetera,‘in the area of late
adolescence up to the time the article was written?

THE WITNESS: Yes, Your Honor.

THE COURT: = Then on that basis, I will accept it.
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MR. KOCH: Thank you, Your Honor.
THE COURT: Exhibit 1 is a full exhibit, Diahann.
MR. PIERPONT: Thank, you.

BY MR. KOCH:

Q. Now I'm going to show you what's previously been

marked for identification as Exhibit 2 which is an article

entitle "When does a juvenile become an adult? Implications
of law and policy." If i may approach, Your Honor.

THE COURT: You may.

Q. Do you recognize that article?

A. Yes, I do.

Q. I will cut right to the main question.. Does that
article, like the first one, reliably present the scientific
knowledge as to late adolescence as of the present moment?

A. Yes, it does.

MR. KOCH: ‘I would offer that, Your Honor, for the
same purposes of the previous article.

MR. PIERPONT: Again, Your Honor, subject to the same
discussion that I had previously with the Court to the extent
there's science in here, there's no objection. The .
Government does think to the extent there's policy
discussions and things along those lines, it is beyond what
we're here to do today.

THE COURT: Is your offer -- do you have any

objection to how the Government frames their lack of
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objection to the purpose of the article?

MR. KOCH: No,lYour Honor. ‘That's in accordance
with our agreement.

THE COURT: For examplé, there's a summary at the
beginning of this article, it says at the end in this
article, we summarized recent behavioral.and neurological
vfindings on cognitive capacity in young adults. That's what
you are.offering it for as opposed to and highlight several
ways which they bear on legal policies. That's the thrust of
your offer is the second part?

MR. KOCH: Correct.

THE COURT: That's fine then. Exhibit 2 ig received
as a full exhibit with that understanding.

BY MR. KOCH:

Q. . About those articles, is there any question or
debate in the scientific community aﬁout the findings in
these articles?

A. No.

THE COURT: May T inquire as to where the? were

published. Before you add to your answer, could you tell me.

One is Fordham Law Review.

THE WITNESS: I believe the ‘other is Temple Law

Review.
THE COURT: Thank you.

A, Well, in accord with the back and forth questioning
A b - !
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T will limit my answer to your qpestion with respect to the
scientific findings that are discussed in the article rather
than the éolicy implications, but there's broad consensus
among scientists with respect to the scientific information
that's contained in each of these articles.

0. Thank you. Are there ways in which the brains and

behavior of 18 to 20-year-olds are similar to adults?

A, Yes.

Q. Can you describe some of thése similarities with
adults?

A. As we were discussing earlier, with respect to

behaviors that we might think of as cold cognitive driven so
things like logical reaséning or the ability to solve
problems under neutral nonarousing situations, people that
age period perform just as well as adults do;

Q. Are there any ways in which the brain's behaviocr of
18 to 20-year-olds are more similar to younger adolescenée
than they were to adults?

AL There is still immaturity in certain brain systems
in the behaviors that those brain systems govern, so during
this age periéd, late adolescence relative to adults, still
show preoblems with impulse control and self-regulation and
heightened sensation seeking which would make them in those
respects more similar to somewhat younger people than to

older people.
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Q. Thank you. I want to go down a few charactéristics
of adolescence‘and ask you for each one of these whether late
adolescence are more similar to younger adolescence or to
adults. In terms of risk-taking, when does risk-taking peak
on average?

A. Well, it depends on the specific type of risk-taking
that you are talking about, but in general, people in the
late adolescent years are more likely to take risks than
people who are adults and more likely to take risks than
young adolescents are to, so if you were to —-- if you were to
draw a graph showing the prevalence of risk-taking by age, it
would look like an upside down U. The peak would be
soﬁewhere, you know, around 17, 18, 19, approximately that
age range. That's when most type of risky behavior are at
their height.

Q; What about impulsivity?

A. Impulsivity is still developing during the late
adolescent years. I'm sorry. Correct that. Impulse control
is still developing during the late adolescent years, so if
you were to draw a graph of that, you would see a straight
upward trending line that goes from age 10 to age 25 or so.

Q. How about susceptibility to the influence of cne's
peers?

A. Susceptibility to peers is higher during late

adolescence than it is in adulthood. It is slightly lower
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‘than it is during middle adolescence, but it is -- but the

ability to resist peer pressure is developing during the late
adolescent years.

Q. What about the capacity for change?

A. We think that people are more amenable to change
when they're younger than when they're older. We think that
people are still capable of .change ~- are more capable of
change when they're in their late adolescent years than when
they're adults. That would be supported by personality
research that shows that more changes are taking place during
that time than if you were looking at people who were in
their late 20s, 30s or 40s.

Q. With regards to reward-seeking behavior, is the
prefrontal cortex everything in terms of regulating that when
it comes to rewards?

A; No. Because reward-seeking is a combination of an
urge to go after a reward and the ability to put the reins on
that urge. So in order to understand reward-seeking at a
given age, you have to ask both about how the prefrontal
cortex is functioning, but also about the arousal of the
limbic system that might lead to reward-seeking.

I think I said before, but it is worth repeating,
that the metaphor that I and other scientists use to describe
this is having the accelerator pressed down without a good

braking system in place. That would be true of mid
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adolesceﬁce as well as late adolescence.
Q. In 2003, you co-wrote an articlevcalled "Less Guilty
By Reason of Adolescence, correct?
A. Correct.
Q. Just tell us in terms of the psychology and not in

terms of the policy, what was the central point éf that
article?

A. The centrél point of the article that adolescents
compared to adults are more impetuous. They are more
susceptible to peer pressure and their personalities are less

fully formed.

Q. How has the research changed since you wrote that
article?
A, I think that the conclusions are still the same

today as they were then.

0. If you were writing that article today, what age
range would you apply it to?

A. . I think I would apply it to the whole adolescent
period. At that time, we wrote that article because of
interest and debate at that point about the juvenile death
penalty. The focus of the article was about people younger
than 18. If we were writing it today, I think we would say
that the same things are true about people who are younger
than 21.

Q. Is there any question today among the scientific
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community that late adolescence as a group possessed the same

hallmarks traits of youth that you ascribed to middle

-adolescence in 20037

A. They possess many of the saﬁe traits.

Q. I want to turn now. This would be the last section.
A few quéstions about the various features of 18 to
20-year-olds.

Are there specific characteris;ics of this group
that emerge when they are in unsupervised groups of their
peers?

MR. PIERPONT: A little bit of feedback. I missed
the middle part of that question.

A. Your Honor, I'm wearing hearing aids. I wonder if
fhevmicrophones in those hearing aids are giving some
feedback.

- THE COURT: It is not you. You are fine. It is
Attorney Koch keeps getting a buzz.

MR. KOCH: I have been hearing that the whole time.

I could turn microphone off and yell.

THE COURT: No, you will hear it and I will hear it.
He might hear it. Nobody behind you would hear it. That's
not a good outcome.

MR. KOCH: This sounds better to me.

THE COURT; I think that's fine. You better put the

question again.
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BY MR. KOCH;

Q. Are there specific characteristics of 18 to
20—year—olds that emerge when they were in unsupervised
groups of their peers?

A. Yes.

Q. What are they?

A. In generél, when people that age are with their
peers and where there are no adults present, it makes them
even more inclined to take risks, and it makes them even more
reward-seeking than when they are by themselves. This
actually is one of the main focuses of the research that my
team at Temple University has been doing for the last 15
years.

Q. Tell me aboqt what kind of studies have you been
doing on that?

A, Well, in a series of studies, we invite research
participants to come to our lab. We invite them to come witH
one or two friends, then we randomly assign the people in the
study to take a test battery either by themselves or with
their friends watching them. In some of the experiments, the
friends are in the room with them. In some of the
experiments, the friends are in an adjacent room, but they
can watch the subject's performance on a monitor.

In some of the studies, the person we're testing is

inside a brain imaging machine. The friends would be also in
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an adjacent room watching the subject‘s performance on a
monitor. And we administer a series of diffgrent kinds of
tests, some risk-taking tests, some reward-sensitivity tests,
some cognitive-control tests, then we compare how people
respond when they're alone versus how they respond when
they're in the presence of their peers.

We have done this with people of different ages,
then we can ask is the effect of being around your peers
idifferent, if you are an adolescent than if you are an adult.
What we have found, as I said before, is that when people are
in the presence of their peers, up until about age 24 or so,
we get this peer effect where it increases their risk-taking
and reward-sensitivity, and we don't sée that effect after
age 24 where adults perform the same way when they are by
themselves as when they are in a group.

Q. Have you ever used the term "the social brain"?
A. I have. '
Q. What does that mean?

MR. PIERPONT: Your Honor, may I have one more
noment with Attorney Koch?’ h

Thank you, Your Honor.

Q. What does the social brain mean?
A. The social brain is a term that is used to refer to
a brain system that is important for how we perceive other

people and how we judge their opinions of us as well as
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their -- as well as their emotions and their facial
expressions and so on.

Q. Are adolescents particularly -- are late adolescents

particularly concerned with their social status?

A. Yes.
Q. How so0?
A. Well, the social brain becomes more active during

adolescence, then it becomes less active as we mature into
adulthood. What that does is it makes adolescents, including
late adolescents more sensitive to their standing in a social
group, more sensitive to the impressions that they make on
other people, more sensitive to the opinions that other
people have of them, and therefore, we think that explains
why compared to adults, adolescents are more likely to change
their beha&ior when they are with other -- when they are with
their peers. Whereas adults are more consistent when they
are alone and when they are with their peers.

0. Is an immature, late adolescent different from an
immature adult? ’

A, Maybe in the following way. As I said before, we
think that the brain has matured by the time people are 22 or
23-years-old. What that means is that somebody who is
younger than that who is immature still might become more
mature over time. Whereas somebody who is immature who is 30

let's say is probably never going to be very mature because
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the parts of the brain that are still -- that regulate these
kinds of behaviors are done. They are done developing. So
of course, with somebody who is younger, you don't know what
the future is going to hold. We do believe that the vast
majorify of people that show immaturity during adolescence
grow up to be mature adults, but we know that there are some

immature adults so obviously not all of them do.

Q. Do late adolescents know right from wrong?
A. Sure.
Q. So how is it consistent to know right from wrong yet

be less responsible by reason of adolescence?

A. Well, by asking about being less responsible, I want
to restrict my answer .to less responsible psychologically and
make sure I'm not talking about less responsible legally so
we don't get into areas that are beyond my expertise. By
less responsible, I mean less able to control their own
behavior.

Q. Is it possible,.using the MRI studies that you
mentioned earlier, to conclude that any given adolescent has
attained psychological and neurobiological maturity?

A. No.

Q. Why not?

A; We don't have the precision thatvwould be necessary
to do that and we don't -- I'm not even sure we would know

exactly what to look for.

10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

28

Most of the MRI studies that are done talk about
averages of people of different ages. TIf is not yet -~ we
can do a brain scan of somebody and we can say whether he has
a tumor or whether he has a lesion in hié brain, but we can't
lock at an indiﬁidual brain and say is this more like an
adolescent brain or more like an adult brain. We're just not
there yet.

Q. I think you mentioned earlier that adolescents are

more sensitive to rewards and less sentence to penalties,

correct?
A. Correct,
Q. Is the harshness of a penalty likely to impact on

the decision-making of a late adolescent who is making
decisions in the decision-making of hot cognition?

MR, PIERPONT: The Government objects. We're talking
about the harshness of penalties. We seem to be getting
astray of the scientific underpinnings that Dr. Steinberg is
to testify about today.

THE COURT: If he can't answer it, he can tell me
that. If he.can, I think it is not impermissible in the
context of his prior testimony because he talked about hot
cognition, making decisions, being more reward focused than
risk focused and penalty to me 1s a risk, so if you can
answer the question in that context and just in ﬁhe sense of

greater risk meaning greater penalty without a particular
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penalty.

If you want to put a further question as to a
particular penalty, you can do that later. If you can get me
this far with ﬁhat answer, sir. If you can't answer it, then
maybe the objection is well taken, but I will let you énswer.

A. I can answer and I understand the distinction that
you are drawing. I think that whenever we're making a
decision that has some risk involved, we're always weighing
the cost and benefits of different courses of action. To the
extent that a potential penalty or‘a punishment for doing
something is salient, wé're less likely to take the risk
because we get worried that we're going to be punished.

But under conditions of emotional arousal when hot
cognition is operating, adolescents are less likely to pay
attention to the downside of a risky decision, and they're
more focused on the rewards of it, so it means that the
prospect of being punished for something and I mean
punishment not in a legal sense, like getting a shock in a
psychological experiment, the prospect of being punished for
something is less salient to an adolescent than it is. to an
adult.

In psychological reseérch on deterrence, that
evidence has been used to argue that this is why kids are
less likely to be'deterred by the kpowledge that something

bad can happen to them because they are not paying attention
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to it the way they would pay attention to it under the
condition of cold cognition.

Q. You mentioned that the research on this really got
going in the nineties. Is there anything indicating that
adolescent brains in the 90s or 80s would be any different
than adolescent brains today?

A. No.

Q. Has your research been replicated in other parts of
the world?

A. Yes.

0. Let me ask more specifically. Are adolescents in

other-countries and cultures falling into these same research
findings that you have had?

A. Well, we recently completed a study of 5,000 people
mall in 11 countries, countries that were very different from
each other. Some in Europe, some in Africa, some in Asia,
some in the Middle East and some in North and South
America.

We looked at the two age patterns that I talked
about before, this upside down U for reward-seeking,
sensation-seeking and we found the same upside down U in
other parts of the world as we have found in Rmerican
samples.

vWe also looked at this gradual increase in

self-control that I described before, and we also found that




Réceived by MSC via Prisoner E-Filing Program 04/16/2020 at 9:25 am

10

i1

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

31

in other parts of the world as we have in American samples
with the improvements in self-control going on until people
were in their midgwenties.
Q. That upside down U, I believe you had mentioned that
in the risk-taking context?
A. Yes.
Q. Age 17 to 197
A. Yes.
MR. KOCH: I have nothing further, Your Honor.
THE COURT: Thank you. For the Government please on
cross—examinat;oﬁ.

MR. PIERPONT: Your Honor, it is my intention to go

" through at least one of the exhibits that Attorney Koch

introduced so I brought this laptop. I will also point out I
have a couple other documents from which I plan to read. I
don't intend to introduce them as exhibits. To the extent it
would be helpful to the Court to take a look and Attorney
Koch to take a look, maybe we can use the Sanction system and
publish them on the screen for the Court and Attorney Koch.
THE COURT: That's fine.
CROSS-EXAMINATION

BY MR. PIERPONT:

Q. Professor Steinberg, good afternocon.

A, Good afternoon.

Q. I would like to talk a 1little bit maybe just to
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clarify about the breakdown of age definitions between
adolescents and young adults, just to make sure we'fe on the
same page.

To be clear, I know there's been a little bit of
question about this, when you say adolescence here today, you
are defining it as the age from 10 to 20. That's inclusive
all the way up to somebody who is about tb turn 21. Is that
fair so say?

A. Yes.

Q. As you testified previously, it could be further
subdivided young adolescence or early adolescence is 10 to
14, is that right?

A. I said 10 to 13.

Q. 10 to 13 Middle adolescence maybe 13 to 17 area, is
that fair to say?

A. 14 to 17.

Q. Late adolescence being this 18 to 20 range that
we're talking about today?

A, Right.

Q. . These boundaries have been fairly consistent for the
last fi&e years, is that fair to say?

A. Yes, with the caveat that they are just labels and
just as, you know, here, you might say 10 to 14 and I might
say 10 to 13. There's nothing -- these are labels that

scientists use, but if I was speaking to other people who
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1{ study adolescent development, I think they would use similar 1 THE COURT: That's Petitioner's 2.
2 | labels and similar cut points. 2 MR. PIERPONT: I'm sorry. That's right.
3 Q. Doctor, you should be able to see it on the screen

3 Q. Put differently, five years ago people weren't

4 | saying middle adolescence was a 13-year-old or 12-year—o0ld? 41 in front of you as well.

5 a. Not as far as I know. 5 THE COURT: You have to enlarge that.
6 Q. Those categories generally have been consistent for 6 B I have a copy of that in front of me.
7 the last five years? 7 THE COURT: I do, too, but he's going to direct you

8 to particular pages, Professor. He's at 645.

8 A. Yeah.
9 . Q. There's some overlap between what's referred to in E A. When you enlarge it, I can read it fine.
10 | the literature as late adolescence and young adult as well, 10 . @. T will take you to page 645, as the Court said. Do

11| is that fair to say? 11| you prefer Professor or Doctor?

12 2 It's a term of logical overlap. Some people might 12 A. Bither.

13 | use young adult to refer to people who are, you know, 18 to 13 Q. If you go to page 645, there's some discussion in

14 24 or something like that. Other people might use it only to 14 this article. This is an article that you co-authored, is

15 | refer to people who are 21 to 24. 15| that right?

16 Q. And in some of your own work, you have looked at 16 A. Yes.

17 young adulthood and even talked about it in the context of 18 17 Q. I will direct you to one sentence there that's

18 | to 21 that being the category. Is that fair to say? 18 | highlighted. It says "Although 18 to 21-year-olds are in

19 a. I'm not sure. I have a ‘textbook on adolescence and 19 some ways similar to individuals in their midtwenties, in‘

20 | I use the age ranges that I spoke about earlier in that. I 20 | other ways, young adults are more like adolescents in their

21 | am not sure what you are referring to. 21| behavior.™

22 Q. TLet me bring up Defendant's Exhibit 1 then and this 22 Fair to say that that sort of suggests that by young

23 is a full exhibit that was just introduced. .This is the 23 adults, at least in this article, you are talking about 18 to

24 "Young Adulthood as a Transitional lLegal Category: Science, 24 2l-year-olds?

25 Social Change and Justice Policy article. 25 A, Yes. And that's because the two other authors of




Received by MSC via Prisoner E-Filing Program 04/16/2020 at 9:25 am

10

11
12
13
14
15
16
17
18

19
20
21
22
23
24

25

35

this article are law professors and this article stemmed from
questioning the boundary that the law draws and the law draws

the boundary at 18 and so in legal parlance, it would be

-appropriate to refer to those people as young adults.

Q. I don't want to go too far down there, but for the
purposes of this article, when you are saying young adults,
you mean young adults from the ages of 18 to 21 as opposed to
something earlier than that or something later than that age
range?

A, I believe so, yes.

Q. I woﬁld like to talk a little about this idea of
late maturation in the brain in areas affecting judgment and
decision~-making. You testified about that on direct not that
long ago. Do you remember that?

A. Yes, I do.

Q. And we heard you testify that part ofithe brain such
as the prefrontal cortex, that's sort of responsible for some
of the controlling of the impulses and sdrt of the CEO, the

decision-maker of the brain. You testified along those

lines?
A, Yes.
Q. And that the limbic system is the emotional reaction

part of the brain that the cortex helps control and rein in.
Is that fair to say?

A. Roughly.
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Q. You were, as you testified, the lead scientific
consultant for the American Psychological Association amicus
brief in Miller, right?

A, Yes.

Q. As you I think testified on direct, you consulted on
the science that was presented to the Supreme Court in that
brief. 1Is that fair to say?

A, Yes.

Q. It was your job to make sure the science was
accurate, is that right?

A. Yes.

Q. Were you familiar as weil with other scientific
briefs submitted to the court in that context?

A. In Miller? I don't recall. It was sometime ago.

Q. How about a brief by J. Lawrence Aber?

A. Aber, yes. I don't remember the contents of it, but
I know that he was‘é co-author of another brief.

MR. PIERPONT: Your Honor, I'm going to pull up that

brief. That's for the convenience of Attorney Koch and the

Court. I don't plan on introducing it as an exhibit.

THE COURT: What will it be marked for I.D.?

MR. PIERPONT: Government's 1 for identification
purposes. I don't know, Your Honor, if you want to take it
down from the screen up there or.

THE COURT: I'm sorry.
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MR. PIERPONT: I don't know 1f you would like to‘take
it down from the screen up there.

THE COURT: Why?

MR. PIERPONT? As it stands right now, if I were to
pull it out, it would be going to the entire courtroom and
the witness.

THE COURT: It is a public document unless you don't
want me. to look at it.

MR. PIERPONT: No, Your Honof. I'm just pointing it
out to you.

THE COURT: Yup, go ahead.

Q. So in the APA brief on which you were the lead
scientific consultant, the brief stated, it is now and I'ﬁ
quoting. "It is now well established that the brain
continues to develop throughout adolescence and young
adulthood in precisely the areas and systems that are

regarded as most involved in impulse control, planning and

self-regulation.” You see where it says that, right?
A. I ao.
Q. That is similar to the testimony that you have given

here today?

A. Yes, it is.

Q. As the lead scientific consultant, you believed it
was accurate at the time that it was in this brief as well,

right?
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A. Yes.

Q. Excuse me for one moment. I'ﬁ going to go to the
thirteenth page of Government's Exhibit 1. I'm going to
direct you to the bottom of the thirteenth page of
Government's Exhibit 1 for identification purposes.

It reads, "Well into late adolescence, there's an
increase in connections not only among cortical areas, - but
between cortical and subcortical regions that are especially
important for emotion regulation.” Are we talking there
about in part the prefrontal cortex and the limbic system
that you had spoken about previously? .

A. Precisely.

Q. It confinues to read "As the brain matures, that
self-regulation is facilitated by the increase connectivity
between regions important in the process of emotional and
social information and reducing important in cognitive
control processes."” Do you see that?

A. Yes, I do.

Q. That's expanding further upon the idea that as the
interconnectivity between the frontal cortex and the limbic
system as that develéps, an individual gains greater control
in order to check their emotional reactions; is that right?

A. Yes.

Q. ‘It continues to say, "This developmental pattern is

consistent with adults' superior ability to make mature
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judgments about risk and reward and to exercise cognitive
control over their emotional impulses especially in
circumstances that adolescents would react to as socially
charged."

So there we're talking a little bit about

adolescence maybe in the hot cognitive state and the contrast

between somebody who is in their late adolescence as opposed
to an adult, right?

A. I believe so. I don't know The exact context of
this, but that's how I read it.

0. Let me go back one page and just bring you to the
~-give you the context to bring youvto the beginning of the
particular paragraph. It says well into late adolescence
there, right?

A. Yes. But I don't know. This is not a paper that I
wrote. I don't know what these authors are using as their
definition of well into late adoleécence.

Q. You were the scientific consultant on this brief,

though, right?

A. Is this our paper or is this the Aber paper?

Q. I'm sorry. This is the American Psychological
Association.

A. Yes.

Q. Late adolescence there you‘understand that to be

talking about the context of 18 and older. 1Is that fair to
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say?

A, Yes. I believe so. We're talking about a brief
that was written -- which briéf is this, by the way?

Q. This is the American Psychological Association.

A. For which case?

Q. For Miller.

A. So this is a brief that is now seven years old.

Q. Maybe five years old.

A. Five years old. Miller was decided in 2012 but
yup.

Q. 50 somewhere between five and seven years‘old this

brief was?

A. Right.

Q. To be clear maybe we'll go to the fourteenth page of
what's been previously marked as Government's Exhibit 1 and

in this brief, middle adolescence is defined as roughly 14 to

17, right?
A. Yes.
Q. Elsewhere where it talks about latebadoiescence,

falr to concluded that we're talking about people who are
older than i7. Is that fair?

A, . Correct.

0. Going back to the fourteenth page of what's been
previously marked Government's Exhibit 1, there's a sentence

that reads "Studies have shown that the prefrontal cortex is
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among the last areas in the brain to mature fully." Do you
see that, right?

A. I do.

Q. That's consisfent with y&ur testimony here today
about the prefrontai cortex developing much later --
withdrawn. ILet me make sure I get it right.

That's consistent with your testimony earlier today
that prefrontal cortex development continues into an
individual's 20s. Is that fair to say?

A. Yes. Yes, if you include the connections between

the préfrontal cortex and other brain regions.

Q. For instance, including the limbic system, right?

A. Yes.

Q. S50 I'm going to also bring up -- Your Honor,
let's -~ I'm going to bring up another exhibit that we can

call Government Exhibit 2 for identification purposes. This
is the Aber brief. I will take you to two things there.
THE COURT: Aber?
MR. PIERPONT: Aber, A-b-e~r.
Q. This was a brief submitted to Miller, right?
Submitted in Millex.
‘A. That's what it says here.
Q. So let's take 5 look at the eleventh page. BAnd here
it reads "Since Graham, studies continue to confirm that the

prefrontal cortex is among the last regions of the brain to
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mature. In‘fact, the prefrontal cortex is not fully mature
until an individual reaches his or her 20s." Do you see that
language there?

A, I do.

Q. And that was consistent with your testimony here
earlier today with the caveat that we're talking aboﬁt
interconnectivity between the limbic system and the
prefrontal cortex, right?

A, Yes.

Q. That's consistent with what was in your brief that
was presented to Miller as well, right?

A. Yes.

Q. We focused a little bit on the limbic system. I
th;nk I've mentioned it in passing a couple of times, but I
want to hone on it a little bit more here. You testified
that the limbic system is the emotionally charged part of the
brain, that the prefrontal cortex doesn't gain more control
over until an individual is in fheir 20s, right?

A. Yes.

Q. Do you recall writing in 2008, a paper called A
Social Neuroscience Perspective on Adolescent Riék—taking in
Developmental Review?

A, I do.

MR. PIERPONT: Your Honor, I have‘that. I would

like to, for identification purposes, call that Government's
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4 " s z . .
1| Exhipit 3. And Your Honor, I have paper copies if you prefer 1| paragraph, you write "The maturation of th%s cognitive

: . . 2 control system during adolescence is likely a primary
2 if it would be easier for the court to have.

) 3 contributor to the decline in risk-taking seen between
3 © . THE COURT: I can't read it on the screen. Attorney

1d £ that I have a paper copy? 4 adolescence and adulthood. This account is consistent with
4 Koch, wou you prefer a ?

5 the growing body of work on structural and functional changes

5 MR. KOCH: I have no preference.
; 6 in the prefrontal cortex which plays a substantial role in
6 THE COURT: Somehow the clerk has to end up with a P piay
7 self-regulation and in the maturation of neural coannections
7 copy .
. 8 between the prefrontal cortex and the limbic system which
8 MR. PIERPONT: Why don't I bring up a couple paper

€ thi . 9 permits the better coordination of emotion and cognition.
9 copies for the Court a is point.

. 10 These changes permit the individual to put the brakes on
10 BY MR. PIERPONT:

11 impulse sensation-seeking behavior and to resist the
11 0. I would direct you, Professor, to the fourteenth

, i1 12 influence of peers, which, together, should diminish
- 12 page of what's been previously marked Government's Exhibit 3.

R X 13 risk—taking. Do you see that there?
i3 I'm going to read what it says here. There's a discussion

. .14 A, I do.
14 about the decline in risky activity after adolescence and

. . . " 15 Q. We see a little bit of'your analogy there as well in
15 after going through a little bit before, you write, "A more

. . . 16 some way where you write about putting the brakes on what
16 likely, although not mutually exclusive, cause of the decline

. . - 17 ‘would otherwise be an impulsive reaction, right?
17 | - of risky activity after adolescence concerns the development

Sk 18 A. Yes.
18 of self-regulatory capacities that occur over the course of

19 | adolescence and during the 20's." Do you see that? 19 Q. That's what you're writing back in 2008 in this

20 2 I do 20 | paper?

: ; 21 A. Yes.
21 Q. This is consistent with your testimony here earlier

. ifi it i
22 | today that we have been talking about with the prefrontal 2z Q You had testified a little bit about the

ti trol the limbic system? 23 consequences of this as well, right, this idea that the lack
23 cortex exerting control over ?

el 24 of impulse control due to the development of the limbic
24 A. I believe so.

‘f £, if ntinue to read later in that 25 system but underdevelopment of the prefrontal cortex leads
25 Q. In fact, if you co 3
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young adults or 18 to 20-year-olds to act likeljuveniles in
stressful situations. Do you remember giving testimony along
those lines?

A. Yes.

Q. I would like to go back to the APA brief on which
you consulted and check that testimony against what is in the

brief, so I will bring up what's been previously marked as

Government's Exhibit 1 for identification and I will take us

to the seventh page.
And the brief says there "During puberty, juveniles
evince a rapid increase in reward and sensation-seeking

behavior that declines progressively throughout late

adolescence and young adulthood.”™ You see that, right?
A. I do.
Q. That's consistent with what you presented to the

Court here today in terms of into young adulthood that
sensation-seeking behavior declines progressively into and
including that young édulthood periocd, right?

A. Um-hum.

Q. To be -- not to put too fine of a point on it, buﬁ
through late adolescence and young adulthood, that's clearly
taking us through the 18 to maybe 21, 22, 23-year-old time
period. Is that fair to say?

A. Yes, I believe I said before that the peak in this

is around 17, 18, 19 or so, so after that it starts to
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decline;

THE COURT: What's the "it" in that answer?

THE WITNESS: The sensation—seeking and
reward-seeking.
BY MR. PIERPONT:

Q. I'm going to take us to the eighth page of this

Government's Exhibit 1 and again consistent with the brief
says "More recent studies confirm" -- well, let's start with

"In one example, researchers examined differences in
impulsivity between ages 10 apd 30 using.both self-report
performance measures and concluded that impulsivity declined
through the relevant period with gains in impulse control
occurring throughout gdolescence and into young adulthood.™

And again consistent with your testimony on direct
about this ideé that you are not as impulsive as your
prefrontal cortex begins to gain control over the limbic
system, right?

A. Correct.

Q. In fact, that brief also éontains the following
language which says "Thus expecting the experience-based
ability to resist‘impuises to be fully formed prior to age 18
or 19 would seem on present evidence to be wishful thinking."”
Do you see that language there?

A. I do.

Q. So in the brief there, you were saying impulse
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control. It would be wishful thinking to thiﬁk that your
impulse control would be fully developed by the time that you
are 18 or 19; is that right?

A. Yes.

Q. A little bit more about the impact of peers and
environmental pressures. The APA brief contains the
following language. Page 10 of what's been marked
Government's Exhibit 1.

"The ability to resist and control emotional
impulses to gauge risks and benefits in an adult matter and
to envision the future consequences of one's actions, even in
the face of environmental or peer pressures, are critical
comp&nents of social and emotional maturity necessary in
order to make mature, fully considered decisions.

Empirical research confirms that even older
adolescents have not fully developed these abilities and
hence, lack an adult's capacity for mature judgment. It is
clear that important progress in the development of social
and emotional maturity occurs sometime during late
adolescence and these changes have a profound effect on the
ability to make consistently matﬁre decisions."

Do you see that language?

A. I do.

Q. We're focusing on the time period of late

adolescence which would put us 18, 19, 20 in that area,
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right?
A. Yes,
Q. So I would like to turn now to what's been

previously marked as Defendant's Exhibit 2 which I have on
the screen‘here and I would like to jump into it and read a
little bit about the sciencé that's contained in here. Now
to be clear --

THE COURT: Is it Government's Exhibit 27

MR. PIERPONT: This is Defendant's Exhibit 2.

THE COURT: The defendant is the Government in this

case.
MR. PIERPONT: I mean Petitioner's Exhibit 2. T
apologize.
THE COURT: Go ahead.
Q. To be clear, you testified on direct examination

that this is the present state of knowledge regarding
adolescence or so the best statement of knowledge —--
withdrawn.

Let me ask you to characterize it one more time
similar to as you did on direct. When you were talking about
the science contained in this article, how did you describe
it in sum and substance?

A, As the present state of our knowledge at the time
the article was written.

Q. You had testified as well that at least in terms of
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the science contained in here, there's broad consensus about

the science that's in this article, right?

Aa. Yes.
Q. Now you are a listed author on this paper, right?
A. Yes.

Q. As a listed author you read this paper, right?

A. Yes.
Q. You agreed what was in it largely?
A. Yes.

THE COURT: I'm a little confused. I'm looking at
what I wrote was Petitioner's Exhibit 2. Maybe that's my
mistake. It is an article that's written by a professor I
know from NYU, Taylor-Thompson.

A. I believe that he's speaking about Petitioner's
Exhibit 1.

THE COURT: You are not an author on 2, right?

MR. PIERPON&: Let me double check.

THE WITNESS: Mine is marked 1.

THE COURT: You were answering as to i?

THE WITNESS: Yes.

THE COURT: Thank you.

MR. PIERPONT: That's right. I apologize this is
Petitioner's Exhibit 1, not Petitioner's Exhibit 2 that we're
speaking about.

THE COURT: His answer I guess was that it is a
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present statement of the knowledge in this area.
A, At the time the article was written, yes.
THE COURT: Which is 2016.
BY MR. PIERPONT:

Q. Was this published in 2016 or 2017? Do you know,
Professor?

A. I believe 2016, but I'm not absolutely certain.

Q. So I would like to take you then to the seventh page
of this exhibit and it reads, "Researcb on developmental
differences between adolescents and adults often has not
drawn age distinctions among individuals older than‘lB and
therefore is of limited value in understanding risk-taking
among young adults.”" Do you see that language?

A, Yes.

Q. To be clear, young adults as we talked about in this
article refers to people from the ages of 18 to 21, right?

A, Yes.

Q. This was published in 2016 you said, right?

A, Yes.

Q. Do you agree with this statement there's only
limited value in understanding risk-taking among young adults
or that is individuals‘from the ages of 18 to 212

A. What we meant by this sentence.is that -- is that
there has not been a lot of research that has specifically

looked at people who are older than 18 and divided them up
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into different age groups for purposes of comparison.

Q. To be cleaxr, the conclusion that you draw from that
is that research on developmental differences is, therefore,
of limited value in understanding risk-taking amongst young
adults, right?

A, Yes, but the next word is "neverﬁheless."

THE COURT: Could I ask you to give mé the page of
the article, not the seventh page because I went to the
seventh piece of paper and I can't find the language.

MR. PIFERPONT: I understand. Page 646, Your Honor.

THE COURT: Thang you. Okay. I got it.

BY MR. PIERPONT:

Q. You continue "Nevertheless, theoretical models can
inform our discussion of risk-taking in young adulthood,"
right?

A. Yes. I do think it is fair to look at both of those
sentences together.

Q. So later on page 647 and going into 648, you write,
as one of the three authors, "The age patterns in riék—taking
would seem to offer support for the conclusion that young
adults are also affected by the developmentai influence
that" -- hang on one second. I will withdraw that.

Let's start right here at the beginning of 648. You
write, "The study of psychological development in young

adulthood is less advanced and the findings of this research
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are less consistent than the findings of research on
adolescents. Do you see that language tﬁere?

A, I do.

Q. Do you agree with that statement?

A. Yes.

Q. And you go on to give a couple of limitations and T

will focus on two of them now today discussing some of the
shortcomings with the resegrch on young adults in this paper
here.

The fifst one reads “"One limitation" and I will zoom
in so everyone can read.

"One limitation is that stﬁdies rarely survey a
sample that includes adolescents, young adults and
individuals in their late 20s using the same measure for all
three groups." Do you see that language there?

A, I do.

Q. You agree that's a shortcoming with the research
amongst 18 or 2l-years-old?

A, Yes.

Q. You continue to write or you and two other authors
continue to write, "A second limitation is that studies that
span the necessary age range frequently lack the statistical
power to compare narrowly defined age groups." Do see that
language as well?

A. Yes.
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Q. You would agree with that statement as well?

A. Yes, I do.

Q. Studies of 18 to 21-year-olds don't always have the
statistical oomph that's needed to maybe pass muster at least
in the same way as first studies amongst adolescents. Is that
fair to say?

A. T think what we meant there was that studies that
have adults or people from 18, all the way up to further into
the 20s, don't necessarily divide them up into age groups
where there's enough statistical power to compare tﬁem. It
is not within the 18 to 21 group as you phrased your
question,'but it is wider than that.

Q. I understand. So let's take a look then at page 643
of this exhibit. You write "Conclusions about whether
psychological development continues beyond age 18 are highly
task dependent. Consider, for example, the question of
whetheriyoung adults." Again in that context, taking about

18 to 2l-year-olds, right?

A. Yes.
Q. "Like juveniles, are more susceptible than older
adults to peer influence. The answer is equivocal." Do you

see that writing there?
A. I do.
Q. Do you agree with that statement that the science

and the studies suggest -- well, it is ambiguous as to what
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impact peer pressure has on young adults?
A, " That's right.
Q. You continue to write there "Studies of resistance

to peer influence using self-reports do not find age

differences after 18." Do you see that language there?
A. I do.
Q. "But experimental studies comparing individuals'

performance on decision-making tasks, when they are alone
versus when they are with their peers find peer effects on
task" -- »

' THE COURT: Could I just ask you to slow down. My
brain can't compute what you are saying so I have no idea how
she can take it down. My brain can't listen at the speed.

MR. PIERPONT: Happy to slow down.
THE COURT: Thank you.
BY MR. PIERPONT:

Q. So you continue to write "Studies of resistance to
peer influence using self—repo#ts do not find age differences
after 18, but experimental studies comparing individuals
performance on decision-making tasks when they were alone
versus when they are with their peers find peer effects on
task performance after this age at least into the early 20's"
Do you see that language there?

A. I do.

Q.- You continue to agree with that language?
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A. Yes.

Q. "For example, exposure to peers increases young
adults' preference for immediate rewards, willingness to
engage in exploratory behavior and ability to learn from
experience." '

Do you see that.
A. Yes.
Q. You continue to write "In some studies, exposure to

peers has been shown to increase young adults' risk-taking;
but in other studies, this has not been found."
Do you see that aé well, right.

A. Yes.

Q. So jumping to page 651 of this exhibit.  Here you
are discussing neurobiological research and brain development
in young adulthood. And you write, along with other authors,
"As with behavioral research, very few studies have
systematically examined age differences in brain.development
among individuals older than 18. In most studies[
adolescents are compared to adults with the latter group
composed of people who may be as young as 19 or as old 50.
When adult comparison groups average data from such a wide
age range, it is impossible to draw specific inferences about
potential differences between young adults and their older
counterparts.”

Do you see that language there?

10

11

12.

13

14

15

16

17

18

19

20

21

22

23

24

25

56

A. Yes.
Q. Do you agree that where adult comparison groups have
average data from such wide age ranges, that it is impossible

to draw specific inferences about individuals from the age of

18 to 217

A. If you don't have that category separated out, you
couldn't,

Q. You agree with this that in most studies that is the

case, that adolescents are compared to adults with people
from the ‘ages of 18 to 50 in that group, right?

A. Yes.

Q. On the next page, fhis is on page 652. You write as
follows about this research on brain systems and that is,
"The research indicates that brain systems governing thinking
about social relationships undergo significant change in
adolescence in ways that heighten concerns about the opinions
of others. Compared to adults, adolescents seem especially
sensitive to both praise and rejection, making young people
potentially more easily influenced by their peers.™"

You continue to write.

"But very little research has asked whether and how
these brain systems continue to change beyond the teen years.
One study that examined the impact of peers on neural
responses to'reward in a sample of adolescents, ages 14 to

18, young adults, 19 to 22, and adults, 24 to 29, found that
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the presence of peers increased activation in this brain
region among adolescents but had no impact in the other two
age groupsf"

You see that language there, right?

A. I do.

Q. The other two age groups in this case would include
young adults albeit as defined from 19 to 22, right?

A, Yes.

Q. I will take us to one more page here and T will read
two separate highlighted parts. BAnd this, Your Honor, is on
page 653 of Petitioner's Exhibit 1.

You write "It is clear that the psychological and
neurobiological development that characterizes adolescence
continues into the midtwenties, but the research has not vyet
produced a robust understanding of maturation in young adulis
age 18 to 21.

You see that, right?

A. I do.

Q. And you agree that there is not yet a robust
understanding of maturation in young adults aged 18 to 212

A. I do,

Q. You continue later, "The research on age patterns in
risk-taking and on emotional maturation, particularly on
impulse control in negative arousal states and peer influence

in social contexts, provide the most powerful evidence that
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young adult offending likeiy represents a continuation of
adult (sic) risk-taking, driven by developmental forces; but
many uncertainties remain."

Do you see that language as well?

A. I am but in your reading of it I think you misquoted
it. It likely represents a.continuation of adolescent
risk-taking. I believe you said adult risk—taking. It says
adolescent risk-taking in the article. .

Q. Yes, Adolescent risk-taking, but you do agree that
uncertainties remain in that regard?

A. I'm sorry.

Q. You do agree that uncertainties remain in that
regard, right?

A, Yes.

MR. PIERPONT: Excuse me for one moment.

I have nothing further, Your Honor. Thank you.

THE COURT: I have a few questions. T will ask them
before redirect. I will give the Government a chance to
follow-up if they have questions on my questions. Give me a
minute to organize my thoughts.

Well, let's start with some kind of visual basics.
In my mind, when you told me to think about risk-taking, you
told me to ;hink of an upside down U where the horizontal
axis would be age, the risk-taking would go vertically and I

will see it go up and then down. Is that fair?
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THE WITNESS: Yes.

THE COURT: -So there's in effect a trough in the U
even though it is upside down. If I righted the U, tﬁere
would be a trough at the bottom so in this case, ip is at the
top? ‘

THE WITNESS: Yes.

THE COURT: Did I understand your testimony to be
that the peak of that upside down U is 17, 18 and 197

. THE WITﬁESS: Yes. Although, Your Honor, I believe
I said, if I didn't, I will now. A lot of it depends on the
specific type of risk-taking that you are talking about and

the specific measure that's being used but generally

" speaking, that's where the peak is.

THE COURT: Okay. Then you also said, and I might
ha&e got this wrong, but I believe you also said thét impulse
control was fully developed by 18 to 19, did I take that down
incorrectly?

THE WITNESS: No, I didn't say that.

THE COURT: That's when he was going fast. I was
trying to catch up. ‘

THE WITNESS: What I believe I said was that impulse
confrol continues to develop into the midtwenties.

THE COURT: Okay. So that diagram is an axis of age
horizontal, vertical is impulse control. It is a straight

line up until about the midtwenties?
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THE WITNESS: Then it plateaus, exactly.

THE COURT: Thank you. That's that. When an expert
testifies in court, Professor, they are required to be able
to at least state to a reasonable degree of, in your -case,
psychological study certainty that something is more likely
true than not true?

THE WITNESS: Yes.

THE COURT: So I don't know if this is' proper.
Anybody wants to object, please object. I will not be
offended, but I would like to ask you some questions that are
going to be sort of focused on confidence levels.

In other words, I assume nothing you've said today
do you question is at least more‘likely trﬁe than not in
terms of your opinions that you gave about impulse control,
risk-taking, age changing, et cetera. But I'm interested in
confidence sort of levels. In other words, how much above 50
percent are you certain or believe to be is the case true.

In other words, I will start with -- I will start
with something. It sounds like you define late adult
adolescence as 18, 19, 20 and adulthood or young adulthood at
over 207

THE WITNESS: Xes.

THE COURT: And what is the confidence level you
have that is where the line should be drawn in a

psychological sense?
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THE WITNESS: Um.

MR. PIERPONT: When you say .line in that context?

THE COURT: His categorizations. I'm calling them
lines. But I can change line to categories, but the line --
20 falls into one category, 21 falls into another category in
my mind, that's a line between 20 and 21. I'm asking -- this
is kind of a really pure psychology question. It could be
related to the case. In terms of these categories that seem
to be drawn early, mid,. late adolescence, young adulthood,
you know. )

I guess I could get up on the stand and say well,
early adolescence, in my opinion, starts at six. You would
laugh because you know as a ﬁsychologist, that's not a fair
characterization of the‘category known as early adolescence.

So I'm trying to get at the witness's view of his
confidence that 20 is indeed the proper end of late
adolescence.

Why wouldn't it be 21? I guess I can éut it that
way.

THE WITNESS: It could be, Your Honor. These are
labels. These are shorthands that we use for purposes of

communication. A lot of development, in fact, most of

. development is gradual and where we choose to draw lines for

purposes of creating these labels or for purposes of the law,

it is not arbitrary but reasonable people might disagree as
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to whether it should be 21 or. 22.

If I may, to the extent that a different way to
answer the question is, Am I confident that development is
still going on? ‘Yes. Absoluteiy confident.

THE COURT: Based upon your education, training,
your research involvement, is it your opinion that
20-year-olds, generally speaking, obviously we're all made up
of humans who are entirely different, but as a class, someone
age 20 is more like an 18 or 19-year-old or more like a
21-year-old in categorization of psychologically? That
didn't make any sense.

THE WITNESS: No. It made perfect sense.

MR. PIERPONT: Your Honor, I'm again when you say
psychological. In what sense?

THE COURT: The characteristics we have been talking
about. Development of the frontal lobe, risk-taking, impulse
control. . I guess I would hope he wouldn't put a 65-year-old
in the same category as an 18-year-old in describing them
psychologically as.far as development and all of these other
aspects that he's spoken about in describing 13-year-olds
versus 1l5-years-old versus l8-years-old.

I'm trying to have a sense of -- and I understand
the last answer is a perfectly sound one at least to my
ignorant hearing -- I'm ignorant I mean -- of the idea that

reasonable people can differ. Reasonable researchers might
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create a different class to study. They might look at 19 to
23-year-olds, but in his view that he categorized these folks
there, I'm trying to understand, I assume it 1s based on his
view, his belief, his judgment as an expert that those years
share common characteristics while they may be deyeloping and
evolving over time, but they still belong together in a
psychological sense. I guess that's what I'm tryinglto say.

THE WITNESS: Yes. If I can elaborate a bit.

THE COURT: Please do.

THE WITNESS: It is not just an opinion in the study
that I mentioned before of the 5,000 people from eleven
different countries, we actually statistically said well,
when does self-control hit a plateau. We quantitatively
asked when that was. It was at 22 was the earliest we could
see it, so in the sense that people who are still developing
share that as a similarity, then people who are 20 are more
like people who are younger because théy are also still
developing.

THE COURT: So to me that implies that there are
greater cross catedory differences than within category
differences?

THE WITNESS: Yes.

THE COURT: So in your opinion, an 18-year-old -- Is
an 18-year-old more similar to a 20-year-old or to a

17-year-old? Again we're speaking in general broad
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statistical census. I'm not talking about be an individual
person.

THE WITNESS: It depends on what your —- to me T
think of them as comparable. That is I wouldn't say one or
the other. I think it would depend on the measure of
similarity that you were going to use.

THE COURT: Well, certainly an 18-year-old is closer
to a 17-year-old than a 20-year-old in numerical sense. .

THE WITNESS: Yes. I think if you looked at
measures of things like self-control, you would find closer
scores between 18-year-olds and l17-year-olds because they are
closer together on that hofizontal axis than you would
between 18-year-olds and 20-year-olds because the development
of those things is linear and gradual, so the further apart
on the axis you are, then the further apart you will be on
their scores.

THE COURT: That's on the impulse control chart?

THE WITNESS: Yes.

ITHE COURT: On the risk one, we have already
established that it is an upside down curve so 18 and 20
might be roughly the same place or roughly équal to 197

THE WITNESS: Pretty close, yeah.

THE COURT: There were a number of places that
Government's counsel pointed you to in Petitioner's Exhibit

1, the article that you co-authored, and I will not go back
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over the exact language, but I just happen to write down I
think at page 649, the phrase, After 18 years is used and
651, quote, older than 18. When you wrote those words or
co-wrote those words, was that literally accurate? In other
words, you were writing and expressing a view with respect to
people who are 19 and 20 or does over 18 or older than 18 in
those contexts mean 18 years and one day? If you need to go
back to the article.

THE WITNESS: No. I know what you are referring to,
Your Honor, yes. My answer fto that has to put the article in
context. As I mentioned before, the first and second authors
are law professors and this article was written specifically
because we were asked for a conference held at Fordham to
look at the current legal boundary in the United States for
purpéses of criminal prosecution.

THE COURT: Is under 18?

THE WITNESS: Exactly. To say basically is 18 the
place where we should be drawing this line. Had we. been
asked to address a different question. That is the question
before the court today, should thg line be drawn at.21 or at
whatever age, we would have written the sentence that way.
So in_other words, the construction of the sentence came out
of the‘legal question of this article.

THE COURT: Miller is under 182

THE WITNESS: Exactly.
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THE COURT: That's helpful. Thank you. I think
that's all that I had. The only thing I would ask before we
go to redirect or the Government's cross on that is I don't
usually let a CV be marked inté evidence, but I was thinking
although I took some notes about the brief questions you
asked him, if you héd a CV for the professor, would tﬁere be
objection to marking it? I think it might be helpful to have
it in the record.

MR. PIERPONT: No objection.

MR. KOCH: I have one.

THE COURT: That will be Petitioner's Exhibit 3. I
think probably I should let the Government cross on my
questions and then the redirect would cover both the
Government's cross and my questions. Is that all right?

MR. PIERPONT: Your Honor, the Government is not
going to have cross-examination on those questions.

THE COURT: You are welcome to.

MR. PIERPONT: I appreciate that. Thank you.

THE COURT: Attorney Koch.

MR. KOCH: Thank you, Your Honor. On the Cv, I
can --

THE COURT: If you don't have a copy, I would as you
show it to the Government unless they have seen it. Send it

- to Diahann and we'll mark it. The hearing is going to go

[past today. ' It is not a harm.
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MR. KOCH: They have seen it. Tﬁey got it from me.
Now they are giving me my copy.

THE COURT: So that will be Petitioner's 3. Give it
to Diahann. She'll mark it later. Thank you. I don't need
to see it right now, Diahann. I think it should be in the
record. Go ahead, Attorney Koch please.

MR. KOCH: Thank you, Your Honor.

REDIRECT EXAMINATION
BY MR. KOCH:
Q. All right. Professor Steinberg, stepping back a
minute or two. I guess relating to the last questions of Her
Honor. Are psychologists as interested in drawing these

categorical lines as lawyers are?

A. No.

Q. What's your main interest driving all of this
research?

A, My main interest is to better understand how

decision-making abilities change between the ages of 10 and
30.

Q. So you were to take your research outside of any
context of line drawing or legal or policy considerations,
where would you just float the age of full maturity of the
brain?

A. As I said before, around age 22 or 23, based on

current information.
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Q. The Government pointed to different kinds of
reservations and quaiifications in the article that you
wrote. Do those reservations and qualifications undermine
your confidence in your conclusions here today?

A. Well, as I responded when the Government was asking
ifs questions, I still stand by what we wrote which is that
we know less about young adults, laﬁe adolescents, if you
will, than we do about people who are under 18. That's a
statement of fact because as I explained when you were
questioning me, that has been a much later focus of research
so not as large a body of evidehce has accumulated.

S0 as a scilentist, the more studies there of
something gnd the more consistent the findings are, the more
confident we are.

The reason that Scott and Bonnie and I wrote this
paper that we were just talking about is because people were
raising legal questions‘about where we ought to draw the
line. We looked at the science and said, you know, there's
enough here to open up the discussion. It is not -- it is
not as fully developed as the literature is on adolescence,
but there's enough studies in my view and my co-authors' view
to say I think we should revisit this.

Q. Does your research ever conclude that any bright
line should be drawn?

A, No. &2nd as a scientist -- that's a legal question.
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That's not for me to answer. What I see my role today and in
other cases in which I have testified, is to do my best job
of explaining the science to the legal decision-makers. It
is their decision to decide how to use that science to draw
legal boundaries. That's not a scientific question.

Q. Does any of your research support that there's a
clear clinical.psychological difference between your average
17-year-old and your average 18-~year-old?

A. I would say probably not. If you were asking me as

a scientist, if I thought that we would find a statistically

_significant difference between 17-year-olds and 18-year-olds

on the kind of things that we study or to use Her Honor's way
of putting it which was correct that we would find greater
between categofy differences than within category
differences, no, I can't think of a study where one would
find such a bright-line boundary.

Q.- At some point, you were asked about something that
the Covernment had pointed to about similarities that exist
between -— strike that gquestion.

Let me ask you it differently. 18, 19, and
20-year-olds, you have testified they have some similarities

with adults, right?

A. Sure.
Q. How does hot cognition play into that?
A. I would say that the similarities that you would
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find are more in the realm of cold cognition. 1In hot
cognition is where you would find the differences between
people that age and adults.

Q. Would it be fair to say under hot cognition, that's

where late adolescence are more similar to mid adolescence
than they are to adults?
A. Absolutely. That's exactly how I would put it.

MR. KOCH: Nothing further. Thank you.

THE COURT: Just based on something that you said a
moment ago or it was imbedded in a very long answer of
something you said a moment ago, I want to have the record be
clear. TIs it your opinion to a reasonable degree of
psychological science certainty that the findings which
underpinned your conclusions as to the petitioner's in, for
exanmple, Graham, under 18, actually they were 14 but the
5pinion says under 18, you have the same opinion as to 182

THE WITNESS: Yes. And had that been the guestion
that was asked in Graham, I would have said the same things.
I would have changed the age in the brief.

THE COURT: The number would have changed?

THE WITNESS: Exactly.

THE "COURT: If someone said pould you change it to
21, would you have been able to do that based upon your
expertise as a psychologist?

THE WITNESS: I don't think I would be confident
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enough. T think I would be confident epough apout 20, but
not 21, but we're really, you know, in terms of reasonaple
scientific certainty, I am more certain about 20 than I am
about 21.

TﬁE COURT: As to 187

THE WITNESS: BAbsolutely certain.

THE COURT: All right. I don't have if you have
questions on that.

MR. KOCH: I have one follow-up guestion. When you
said 20, up to 20 or through 207

THE COURT: I was asking and if you didn't
understand me, when I was using 18, 20, 22, I was referring
to a person who nominally has that age. 1In other words, nof
under, but is at the moment a 20-year-old, i.e, a person who
could be 20 years and a day or 20 years and 11 months and 29
days.

THE WITNESS: That's how I understood your
guestion.

MR. kOCH: Thank you, Professor.

THE COURT: Professor, I think we'll get you back to
Philadelphia. I apologize for the delay this morning.

THE WITNESS: 1t happens.

THE COURT: It shouldn't. I'm thinking of sending
some other agency of the government your bill, but we'll deal

with that later. Thank you very much.

10

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

25

72

The other thing I wanted to put on the record and I
apologize I kind of assumed things and I shouldn't assume
things. You mentioned the presence of the family members of
the victim Mr. White. I assume they are here because you
fulfilled your obligation under the Victim's Right act by
notifying them. There was a second victim whose name I
believe was Diaz. Any family?

MS. COLLINS: We have made efforts and the agents
have been helping us make efforts. We have not be able to
locate a member of the Diaz family. The White family was
helping us with that as well. We're not able to reach the

‘person. We're continuing that. We're hoping te do that

before the 29.

THE‘COURT: In the category of not assuming
anything, I understood your remarks. T don't want to assume
it, Attorney Pierpont. While the members afe present of the
White family which I appreciate that no one wished to
participate I guess in this proceeding, the hearing. I don't
know that they could. They have right to be present and to
be heard I think, but I don't know heard at an evidentiary
hearing, I'm not sure.

MR. PIERPONT: I think the read here that we have.we
informed them, we talked to them about this hearing and what
was going to happen at the hearing. I don't believe it would

be the Government's position that in this context, they would
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have the right to be heérd. If that comes up, we'll continue
to apprise them of those rights.

THE COURT: Okay. They have a right to be heard at
any public proceeding involving release, plea, sentencing,’
parole. This is in thebnature of evidentiary hearing. - They
have a right to be informed of all proceedings. I think you
were righﬁ to do that.

Attorney Koch, I believe you indicated on your
witness iist that you intended to call Mr. Cruz to testify.

MR. KOCH: Yes, Your Honor.

THE COURT: Can we do that now?

MR. KOCH: I had an agreement with the Government
that we would do that on another day which is why I believe
we scheduled September 29.

THE COURT: I did, but I did it based on the

representation that the professor would take all day.

" Therefore, we would need more time. I set aside the whole

day. Somebody else is responsible for ruining my morning.
But I don't know. Why did you ask me to set aside a whole
day? I don't mind doing it in two days. Why did I schedule
a whole day?

MR. KOCH: Could I have a moment with the Gévernment
please?

THE COURT: Sure.

MR. KOCH: Thank you.
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I know that Your Honor would like to go forward. I
thought that there was an off-chance that this might be the
case. However, Mr. Cruz I didn't get to seem him before we
were in court today, and I was kind of relyinngn the -
September 29 date and I_apologize that we have taken --

THE COURT: My concern if I weren't looking out at a
room full of the public who will have to return I assume
given their level of interest. T can go back and do work on
something else right now. But, you know, would I rather have
the 29 open and not occupied with this, yes. Would I rather
not inconvenience people, yes.

MS. COLLINS: Prior to today - may I? Prior to
today's proceedings in informing the family, we gave them the
date of 29 once the Court issued that date on the calendar.
They are well aware that's going to occur on the 29th. They
have been told that ahead of today and I think thét -

THE COURT: You have no objection to it continuing?

MS. COLLINS: We have to objection to the 29.

THE COURT: You are a lucky man, Attorney Koch.
That's all I can say.

AMR. KOCH: Thank you, Your Honor.

THE COURT: Please understand the next time I
schedule an all-day hearing, when one finishes in five
minutes, I don't expect to recess to take the second witness

on the second day. I intend to go to the second witness.
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Summary of Adolescent Developmental Science in re Juvenile Life Without Parole

Daniel P. Keating, Ph.D.
University of Michigan

In a series of US Supreme Court decisions, evidence from the developmental
science of adolescence, including developmental neuroscience, has been cited in support
of decisions eliminating capital punishment for juveniles and restricting the use of
mandatory sentencing to life without parole for juveniles. This summary is intended to
provide a brief descriptive overview of the developmental science cited in those
decisions, and of the continuing scientific progress in the relevant fields of research.:
The overview covers six topics: immaturity of the prefrontal cortex and executive
functions; the elevation of socioemotional and incentive systems; the developmental
maturity mismatch between those two brain systems; the implications of current
research for the prospects of rehabilitation among juvenile offenders; the issue of age
cutoffs; and a note on scientific ﬁlethodology.

* Immaturity of Prefrontal Cortex (PFC) and Executive Function (EF)

o Executive Function, judgment, and decision making. The prefrontal cortex of the
brain (the PFC) has long been understood to have the principal function of
carrying out what are known as the “executive functions” (EF). These included
basic functions such as working memory and planning, as well as the direction of
cognitive resources (known as “effortful control”) and, especially relevant here,

impulse control (also known as the “inhibition of prepotent responses”) and

* A recent summary of the developmental science used in Thompson v. Oklahoma (1988), Roper
v. Simmons (2005), Graham v. Florida (2010), and Miller v. Alabama (2012) can be found in L.
D. Steinberg, (2013): The influence of neuroscience on US Supreme Court decisions about
adolescents’ criminal culpability, Nature/Neuroscience, 14, pp. 513-518. This sammary draws
on that and its citations, along with other publications, including: Keating, D. P. (2012).
Cognitive and brain development, Enfance, 3, 267-279; Keating, D. P. (2014). Adolescent
thinking in action: Minds in the making. InJ. Brooks-Gunn, R. M. Lerner, A. C. Petersen, & R.
K. Silbereisen (Eds.), The developmental science of adolescence: History through
autobiography. NY: Psychology Press. (Pp. 257-266).
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decision-making in complex situations. The PFC is known to begin developing in
early childhood and to continue that development through the childhood,
adolescent, and early adult years, showing full adult maturity in the early to mid-
20s.2 Ttis the functioning, and especially its immaturity, that is referenced in
discussions of suboptimal adolescent judgment, especially in complex decision-
making contexts that include competing demands. Another key aspect of the PFC
is that it has limited capacity. When fully engaged in one task involving effortful
control, it has limited or no capacity to undertake additional tasks that require
judgment. This has two implications: (1) having embarked on a plan to
undertake a risky behavior, the execution of that plan may use up available PFC
resources, compromising the individual’s ability to adjust behavior when
circamstances warrant; (2) engagement with other activities that demand PFC
resources, such as maintaining status among peers, may make the limited PFC
resource unavailable.

o Governance of other brain systems. In addition to the EF developments just
described, the PFC shows development in a related function, the governance of
other brain systems. This is also a gradual series of developments, as peripheral
systems are brought more fully under the direction of the PFC. (This is the basis
of the colloquial designation of the PFC and its projections to other brain regions
as the “top brain.”) It is not until the early to mid-20s that the ability to delegate
tasks efficiently to other brain systems, relieving the PFC of its role to maintain
effortful control and freeing up PFC space for other demands.

» Elevation of Socioemotional and Incentive Systems

o Incentive systems: Beginning in early to mid-adolescence, there is a sharp
increase in what are termed “incentive systems” that entail complex neural
circuitry, including emotional arousal (associated most strongly with the
amygdala), sensation seeking (mediated by activity in the ventral striatum), and

the heightened experience of rewards (mediated by a sharp increase in dopamine

2 This is found in research on the structure of neural circuitry, in neuroimaging in active
performance situations, and in cognitive and behavioral evidence. The last section of this
overview provides a brief description of the scientific methods used in the research described
here and throughout the summary.

Keating: Summary of developmental science evidence Page 2



Received by MSC via Prisoner E-Filing Program 04/16/2020 at 9:25 am

receptors) ~ a coordinated limbic system often referred to colloguially as the
“bottom brain”. These developments also coincides with (and may be partially
explained by) significant changes in the hormonal balance associated with
pubertal shifts, principally as an activation of the HPG-axis (hypothalamic-
pituitary-gonadal) whose endpoint is the production of the steroids testosterone
and estrogen (among others). These developments are observed behaviorally and
cognitively as a significant increase in exploratory and sensation seeking
behaviors during this same period of development when the governing
capabilities of the PFC are limited (a mismatch described further below).
Benefits over risks. There is substantial evidence that the factors above lead
adolescents to focus more heavily on the benefits of risky behavior than on the
possible negative consequences of their actions. This is not because adolescents
are incapable of understanding or evaluating possible consequences of risky
behavior, which under conditions of “cold cognition” (where nothing arousing or
incentivizing is activated) is roughly the same as adults. Rather, they value the
potential benefits of the behavior more highly than adults, altering the
risk/benefit ratio in favor of undertaking unwise risks.

Peer susceptibility. Among the most incentivizing and arousing contexts for
adolescent risk behavior is the susceptibility to peers, sometimes in response to
pressure (to maintain social status) but also because of the rewards (both
behavioral and brain-activated) associated with peer influence. Under
experimental conditions of peer presence, different neural cirenits are activated
than when performing a judgment task on one’s own. In combination with the
limited PFC capabilities noted above, the impact of peers is substantially higher
for adolescents than for adults.

¢ Developmental Maturity Mismatch (DMM) (dual process models)
o Divergent developmental pathways: The developmental pathways of the “top”

and “bottom” brain diverge, with the limbic system advancing rapidly from early
adolescence while the prefrontal system continues to grow, but at a slower pace,
not reaching adult levels until the mid-20s. The term used to describe this is a

“developmental maturity mismatch” (DMM), with significant consequences for
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the levels of all kinds of risk behaviors during the adolescent period. A schematic

figure illustrates this3
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The behavioral and cognitive evidence converges with the developmental
neuroscience evidence here, with highly similar age-risk behavior profiles for a
number of areas, including crime (the age-crime curve), accidental injuries,
serious driving mishaps, and so on. All show peaks by mid-adolescence, with
gradual drop-offs until an asymptote in the mid-20s or so.

o Dual process models: The DMM is one version of a more general finding, known
as dual process models. The research here is that when performing a complex
decision making task, there are two systems functioning. One is a rational,
judgment based system that takes considerable cognitive effort. The secondisa
more automatic, “intuitive”, non-analyzed system that is accessed more often
(because it requires less time and energy). This occurs for automated tasks
(especially in domains where expertise is high) but also for “hot” cognition where
there are competing demands ~ for example, from arousal and incentive systems.

* Rehabilitative Prospects

In addition to mitigation of sanctions owing to diminished culpability by reason of
developmental immaturity, another implication of the developmental neuroscience
evidence is that there are increased prospects for change among juveniles. This is

supported by the evidence above that major changes continue during this period. In

3 This version is from Steinberg (2013, see fn 1), although it has appeared in several publications.
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addition, there is very substantial evidence for neural plasticity by way of “synaptic
pruning.” Simply put, neural circuitry is shaped by the individual’s experiences, such
that the resulting mature circuitry is not settled until the mid-20s. (Some plasticity
continues throughout life, but never again as strongly as in adolescence.) This potential
for positive change was noted as a significant factor in recent Supreme Court decisions.
» Age Cutoffs

The evidence above, and additional developmental science evidence, point to the
difficulty of identifying strict age cutoffs for various levels of maturity or for resolution
of the DMM. The evidence does support the view that full maturity on average is likely
to oceur by the mid-20s. Clearly, the bright line of 18-years of age is a necessary legal
definition, as it jibes more readily with common sense views of maturity and resulting
culpability. But it does not suggest a line of argument that 17 is nearly 18, so the
evidence does not really apply.
¢ Note on Scientific Methodology

The evidence above is an integration of several kinds of research methodologies, and

it is useful to understand the sources of evidence.

o Structural neuroscience: This refers to evidence on the changing structure of the
“static” brain, that is, when it is not performing a task. There are several methods
for this, but the most prominent currently is diffusion tensor imaging (DTI),
collected during a session of magnetic resonance imaging (MRI). This allows the
characterization of the size of various parts of the brain, how they differ with age,
and how they are connected with each other.

o Functional neuroscience: This assesses how the brain is working while it is
engaged in a task, most prominently in functional MRI (fMRI) and various forms
of electrical encepholography (EEG), such as evoked response potential (ERP).
These use different physical methods (blood flow in fMR], electrical signals in
ERP), but they have the same goal, to elucidate the time and location of brain
activity.

o Cognitive and behavioral evidence: In addition to the brain imaging evidence
above, there are large amounts of behavioral and cognitive evidence that are

relevant to the DMM, including self-reports of sensation seeking, impulsivity,
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and risk judgments, among others, as well as performance on cognitive tasks that
assess EF, risk-reward trade-offs, and others,

Convergence of findings: With respect to the confidence that is warranted with
respect to the findings described above, one of the most important criteria (used
in this summary) is to focus on findings where there is a convergence of methods
across methods and content. Specifically, where the same developmental pattern
emerges from structural brain imaging, functional brain imaging, cognitive and
behavioral evidence, and the epidemiology of risk behavior, we can have strong

confidence in the major findings.
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BOYSVILLE OF MICHIGAN - CLINTON CAMPUS

DISCHARCE SUMMARY

Student's Name: _WILLIAMS Andrey D.O.B.: . 7/21/76
Group: Basil Admission Date: 2/2/93
Type of Release: _Boysville Release Discharge Date: 3/17/9%

Reason for release: (Summarize any information occurring since Termination USP)

Andrey has successfully campleted Boysville's treatment program.

New location of the child: (Name, Address, Etc.)

Wedgewood Christian Family Services Supervised Independent Living Program
2505 Ardmore Street SE

Grand Rapids, Michigan #9506

616/942-7294

1256 Jefferson Street
Grand Rapids, Michigan 49507

Present assessment of the resident's needs which remain to be met:

Education - To camplete high school and to go on to college or trade school.

Supervised Independent Living Program - To learn to live in an independent
setting and to be responsible in paying bills, going to school, finding a job
et cetera.

Family - To continue to improve upon his relationships with family members
through phone calls, letters, and periodic visits.

The_release plan reconmendations have been reviewed with the resident and
parent and referrzl source. (inciude names and dates of sharing.}

On March 16, 1994, with Andrey (youth), Sue Wilson (Family Worker). On March-

17, 1994, with Andrey (youth), Michael Gajda (Treatment Coordinator), Arlan
Palmer (case coordinator - Wedgewood). The DSW has previously agreed upon
recommendation of release.

Include the name and titie of the person taking yvouth fram campus or to wham
we transported child.

Michael Gajda (Treatment Coordinator) transported to Wedgewood (Arlan Palmer).

3/22/94

Date

Treatment Coorfinator Progham Manager
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