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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

 
JENNIFER BUHL, 
 
 Plaintiff,      Case No 17-157097-NI 
        Judge Phyllis McMillen 
v. 
 
CITY OF OAK PARK, 
 
 Defendant. 

Matthew Edward Bedikian (P75312) 
MICHIGAN ADVOCACY CENTER, PLLC 
Attorney for Plaintiff 
2000 Town Center, Suite 1900 
Southfield, MI  48075 
248.957.0456 
matt@miadvocacycenter.com 

John J. Gillooly (P41948) 
GARAN LUCOW MILLER, P.C. 
Attorney for Defendant 
1155 Brewery Park Blvd., Suite 200 
Detroit, MI  48207 
313.446.5501 
jgillooly@garanlucow.com 

 
ORDER GRANTING  MOTION TO DISMISS 

 
   At a session of said Court held in the Oakland County 
   Circuit Court, City of Pontiac, County of Oakland, 
 
   State of Michigan on:  ___________________________ 
 
   PRESENT:  HON. ______________________________ 
       Circuit Court Judge 
 

 This matter having come before this Honorable Court on Defendant, City of Oak 

Park Renewed Motion to Dismiss, briefs in support of and in opposition to said motion 

having been filed, oral argument having taken place on August 23, 2017, and this Court 

otherwise being fully advised in the instant premises; 

IT IS HEREBY ORDERED that Public Act 419 applies retroactively to the date of 

the incident at issue for the reason stated on the record in open court; 
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IT IS FURTHER ORDERED that pursuant to Public Act 419, Defendant may 

assert the defense that the condition at issue was open and obvious in this case for the 

reasons stated on the record in open court; 

IT IS FURTHER ORDERED that      

alleged defect was open and obvious for the reasons stated on the record in open court. 

For each of the foregoing reasons, IT IS HEREBY ORDERED that Defendant 

          granted for the reasons stated 

on the record in open court. 

This Order resolves the last pending claim and closes the captioned case.   

 IT IS SO ORDERED. 

 ________________________________ 
       CIRCUIT COURT JUDGE 
 
Approved as to Form Only: 
 
 /s/Matthew Edward Bedikian               __ 
Matthew Edward Bedikian (P75312) 
MICHIGAN ADVOCACY CENTER, PLLC 
Attorney for Plaintiff 
2000 Town Center, Suite 1900 
Southfield, MI  48075 
248.957.0456 
matt@miadvocacycenter.com 

 /s/John J. Gillooly______________ 
John J. Gillooly (P41948) 
GARAN LUCOW MILLER, P.C. 
Attorney for City of Oak Park 
1155 Brewery Park Blvd., Suite 200 
Detroit, MI  48207 
313.446.5501  
jgillooly@garanlucow.com 
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EHB 4686

STATE OF MICHIGAN

98TH LEGISLATURE

REGULAR SESSION OF 2016

Introduced by Reps. Santana, Gay-Dagnogo and Banks

ENROLLED HOUSE BILL No. 4686
AN ACT to amend 1964 PA 170, entitled “An act to make uniform the liability of municipal corporations, political 

subdivisions, and the state, its agencies and departments, officers, employees, and volunteers thereof, and members of 

certain boards, councils, and task forces when engaged in the exercise or discharge of a governmental function, for 

injuries to property and persons; to define and limit this liability; to define and limit the liability of the state when 

engaged in a proprietary function; to authorize the purchase of liability insurance to protect against loss arising out of 

this liability; to provide for defending certain claims made against public officers, employees, and volunteers and for 

paying damages sought or awarded against them; to provide for the legal defense of public officers, employees, and 

volunteers; to provide for reimbursement of public officers and employees for certain legal expenses; and to repeal acts 

and parts of acts,” by amending section 2a (MCL 691.1402a), as amended by 2012 PA 50.

The People of the State of Michigan enact:

Sec. 2a. (1) A municipal corporation in which a sidewalk is installed adjacent to a municipal, county, or state highway 

shall maintain the sidewalk in reasonable repair.

(2) A municipal corporation is not liable for breach of a duty to maintain a sidewalk unless the plaintiff proves that 

at least 30 days before the occurrence of the relevant injury, death, or damage, the municipal corporation knew or, in 

the exercise of reasonable diligence, should have known of the existence of the defect in the sidewalk.

(3) In a civil action, a municipal corporation that has a duty to maintain a sidewalk under subsection (1) is presumed 

to have maintained the sidewalk in reasonable repair. This presumption may only be rebutted by evidence of facts 

showing that a proximate cause of the injury was 1 or both of the following:

(a) A vertical discontinuity defect of 2 inches or more in the sidewalk.

(b) A dangerous condition in the sidewalk itself of a particular character other than solely a vertical discontinuity.

(4) Whether a presumption under subsection (3) has been rebutted is a question of law for the court.

(5) In a civil action, a municipal corporation that has a duty to maintain a sidewalk under subsection (1) may assert, 

in addition to any other defense available to it, any defense available under the common law with respect to a premises 

liability claim, including, but not limited to, a defense that the condition was open and obvious.

(6) A municipal corporation’s liability under subsection (1) is limited by section 81131 of the natural resources and 

environmental protection act, 1994 PA 451, MCL 324.81131.

(234)

Act No. 419

Public Acts of 2016

Approved by the Governor

January 3, 2017

Filed with the Secretary of State

January 4, 2017

EFFECTIVE DATE: January 4, 2017
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EHB 4686

This act is ordered to take immediate effect.

Clerk of the House of Representatives

Secretary of the Senate

Approved

Governor

R
E

C
E

IV
E

D
 by M

SC
 10/10/2019 4:16:52 PM







 

































           









          









     

         

          


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Footnotes

1 We granted defendant's application for leave to appeal. Macklis v. Farm Bureau Gen. Ins. Co. of Mich., unpublished order

of the Court of Appeals, entered June 6, 2016 (Docket No. 330957).

2 2014 PA 489.

3 “In order to determine legislative intent, this Court may examine the legislative history of an act to ascertain the reason

for the act and the meaning of its provisions.” Swan v. Wedgwood Christian Youth & Family Servs. Inc., 230 Mich. App.

190, 197; 583 N.W.2d 719 (1998).

4 Of course, a fact-finder at trial could find either way.

5 We are aware that this result appears absurd because it rewards criminal behavior. Perhaps, the Legislature will attend

to this anomalous result.
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       




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        

         
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        
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      

       

         
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 





      



     



     



    

       

 

         
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

     

         
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          

         
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

      

          

        

       



















    

  





       
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





        

         

        





        

         



       

         

      

         



   



     









Footnotes

1 As we discuss later, effective January 4, 2017, MCL 691.1402a was amended to add subsection (5), which permits a

municipality to assert any defense available under the common law with respect to a premises liability claim, including

a defense that the condition was open and obvious. 2016 PA 419.

2 Plaintiff did not allege a dangerous condition in the sidewalk other than the vertical discontinuity, nor does she argue

such on appeal. At the motion hearing, the City also argued that it was entitled to summary disposition on the basis that

plaintiff did not trip and fall as a result of the vertical discontinuity, given her deposition testimony that she did not see

what caused her to fall at the time of the accident and the EMS and medical records indicating that she slipped on ice,

causing her to fall. However, plaintiff testified unequivocally that she tripped, and did not slip, the sidewalk was not snow

covered or icy, and she did not recall telling the medical personnel who treated her that she slipped but believed she

told them that she tripped. Further, although plaintiff testified that she did not know what caused her to trip at the time

of the accident as she did not look, it could be reasonably inferred from the location of her accident, at a point where

the sidewalk was clearly raised and uneven, that she fell as a result of tripping on the raised sidewalk. Minimally, the

evidence presents a question of fact regarding the proximate cause of her injury.

3 Apparently, these are the photographs of the location of her trip and fall that plaintiff initially provided to the City.

4 As plaintiff pointed out on appeal, it is apparent that the series of photographs measuring the vertical discontinuity she

originally submitted with her initial response to the City's motion for summary disposition depicts the opposite side of the

sidewalk slab from where she tripped and fell. Thus, those photographs did not accurately reflect the vertical discontinuity
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

 

defect at the point where she tripped and fell. Accordingly, we do not consider those photographs for purposes of this

appeal.

5 The measuring tape in the photograph presented by plaintiff appears to be measuring a point farther left from the “X” than

the measurement of the ruler in the photograph the City relied on to support its motion for summary disposition, albeit

both measurements appear to be in the same general area.

6 While the deposition testimony indicates that the photographs presented by the parties were taken months after plaintiff

tripped and fell, Kozuh, the City's DPS director and a civil engineer familiar with vertical discontinuities, testified that he

believed the vertical discontinuity in the instant case was caused by tree roots, which would take years to develop. From

this testimony, as well as the photographs of sidewalk where plaintiff purportedly tripped and fell, showing a large tree

abutting the sidewalk with roots protruding, it is reasonable to infer that the discontinuity took a significant amount of

time, i.e., years, to develop. Thus, although the photographs were taken months after she tripped and fell, they arguably

accurately depicted the vertical discontinuity existing at the time of the accident.

7 In premises liability cases in the private sector, the open and obvious defense is well established. Under the doctrine, “a

premises possessor owes a duty to use reasonable care to protect invitees from an unreasonable risk of harm caused by

dangerous conditions on the premises.... However, liability does not arise for open and obvious dangers unless special

aspects of a condition make even an open and obvious risk unreasonably dangerous.” Hoffner v. Lanctoe, 492 Mich.

450, 455; 821 N.W.2d 88 (2012) (emphasis omitted). “The possessor of land ‘owes no duty to protect or warn’ of dangers

that are open and obvious because such dangers, by their nature, apprise an invitee of the potential hazard, which the

invitee may then take reasonable measures to avoid.” Id. at 460-461, quoting Riddle v. McLouth Steel Prods. Corp., 440

Mich. 85, 96; 485 N.W.2d 676 (1992). “Whether a danger is open and obvious depends on whether it is reasonable to

expect that an average person with ordinary intelligence would have discovered [the condition] upon casual inspection.”

Hoffner, 492 Mich. at 460-461. There is an exception where “the special aspects of an open and obvious hazard could

give rise to liability: when the danger is unreasonably dangerous or when the danger is effectively unavoidable.” Id. at

463 (emphasis omitted).

8 “[S]uch dangers, by their nature, apprise an invitee of the potential hazard, which the invitee may then take reasonable

precautions to avoid[,]” and thus, the premises owner has no duty to protect or warn of the dangers. Hoffner, 492 Mich.

at 460-461.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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

 



































          





   


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Footnotes

1 Ali had passed away several months after he allegedly fell on the sidewalk.

2 MCL 691.1402a was amended by 2012 PA 50, effective March 13, 2012, to state that a governmental entity is

“presumed to have maintained the sidewalk in reasonable repair.” MCL 691.1402a(3). Whether a plaintiff has rebutted

the presumption created by the amendment “is a question of law for the court.” MCL 691.1402a(4).

3 Consideration of defendant's motion did not require oral argument. MCR 2.119(E)(3) grants the trial court discretion to

dispense with oral argument on a contested motion. Fast Air, Inc. v. Knight, 235 Mich.App 541, 550; 599 NW2d 489

(1999). The trial court should have considered defendant's motion, but did not abuse its discretion on the narrow issue

of declining to hold oral argument.

4 In its brief on appeal defendant relies in part on an outdated and overruled summary disposition (actually summary

judgment under the 1963 court rules) standard, arguing that under MCR 2.116(C)(10) the trial court can only grant a

motion if the claim or the defense cannot be supported at trial because of a deficiency which cannot be overcome, citing

Durant v. Stahlin, 375 Mich. 628; 135 NW2d 392 (1965). Yet it has been almost 15 years since the Supreme Court (1)

explicitly recognized that that standard was inapplicable under the Michigan Court Rules established in 1985, and (2)
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

 

reversed the cases citing to that standard. See Smith v. Globe Life Ins Co., 460 Mich. 446, 455 n 2; 597 NW2d 28 (1999).

We recognized this point a decade ago in Grand Trunk W. R., Inc. v. Auto Warehousing Co., 262 Mich.App 345, 350;

686 NW2d 756 (2004), yet still today we frequently receive briefs that contain this outdated, overruled, and obviously

inapplicable standard. Appellate counsel need either to update their brief banks or their legal research methods to avoid

citing to these summary judgment standards that were long ago set aside by the 1985 Court Rules that established a

more intricate and different summary disposition standard.

5 Sidewalks were also included in the definition of “highway” as it appeared in the prior version of MCL 691.1401(e) at the

time of Ali's injury. See 2001 PA 131.

6 No factual development is necessary to consider defendant's motion on the pleadings pursuant to MCR 2.116(C)(8), but

reversal on this basis is not warranted. Plaintiff alleged that the sidewalk on which Ali fell was “defective, broken, uneven,

and misleveled[,]” having a “vertical height differential of greater than two inches....” Thus, plaintiff alleged sufficient “facts

warranting the application of an exception to governmental immunity.” Codd v. Wayne Co, 210 Mich.App 133, 134–135;

537 NW2d 453 (1995).

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

R
E

C
E

IV
E

D
 by M

SC
 10/10/2019 4:16:52 PM




