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Saugatuck Township Zoning Board of Appeals 

Drafted MINUTES 
10-11-2017 

SAUGATUCK TOWNSHIP ZONING BOARD OF APPEALS 

Wednesday, October 11, 2017 4:00 p.m. 
Saugatuck Township Hall 

3461 Blue Star Hwy, Saugatuck, MI 49453 

MINUTES 

Mark Putnam called the meeting to order at 4:00 p.m. 

Members present: Rick Brady, Mark Putnam & Catherine Dritsas. 

Also present: Zoning Administrator Steve Kushion, Saugatuck Township Litigation Attorney Jim Straub, 
North Shores of Saugatuck LLC Attorney Carl Gabrielse, Saugatuck Dunes Coastal Alliance Attorney Scott 
Howard and various members of the general public. 

Review and Adopt agenda: Motion by Dritsas seconded by Brady to approve the agenda. Unanimously 
approved. 

Approval of minutes: Motion by Dritsas seconded by Putnam to approve the minutes of June 27, 2017. 
Unanimously approved. 

Request for Appeal of Saugatuck Township Planning Commission preliminary approval of PUD/Site Condo 
and SAU approval for North Shores of Saugatuck, LLC, Parcels 03-20-004-006-00 and 03-20-004-002-00, 
Saugatuck Dunes Coastal Alliance. 

Chairperson Putnam stated that the meeting will be broken in to two sections. The first part is whether the 
SDCA has a legal standing on this appeal. If the SDCA does have standing than the ZBA will go to the second 
portion of the public hearing and deal with their substances issues of their appeal. 

Attorney Scott Howard, representing the Saugatuck Dunes Coastal Alliance stated that the SDCA is appealing 
the decision of the Saugatuck Planning Commission preliminary approval of a PUD/Site Condo and SAU 
approval for North Shores of Saugatuck, LLC, Parcels 03-20-004-006-00 and 03-20-004-002-00. 

Attorney Scott Howard spoke on how the SDCA has standing. He stated that the community does have special 
interests which than creates special damages and that this piece of land is significant and special to this 
community. Attorney Howard noted that standing is handled at the court level and is not intended for 
administrative bodies at a local zoning level. Standing is defined on the court level that it's a gate keeping 
function and becomes a vigorous advocacy on both sides of this issue. He states that the SDCA has special 
damages meaning that they have a special interest on this particular development than the general public at 
large. The difference is that the SDCA have an interest of resources that are at issue; recreational, aesthetic and 
economic resources which the courts have recognized as creating special damages. 

Attorney Scott Howard stated a court case that is similar to this situation. National Wildlife Federation vs 
Cleveland Cliffs Iron Company. The case was about expanding a mine company and the National Wildlife 
Federation appealed to the courts that they had standing due to the recreational and aesthetic scenery and 
wildlife. The Supreme Court did overrule and that the National Wildlife Federation did not have standing. 
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Saugatuck Township Zoning Board of Appeals 

Drafted MINUTES 
10-11-2017 

Attorney Scott Howard had affidavits from Patricia Birkholz, Diane & Kathy Bily, Mort Van Howe, Mike 
Johnson, Dave Engel, Chris Deam & Liz Engel that have unique interests in this development. 

Attorney Carl Gabrielse, representing the owner and developer of North Shores of Saugatuck LLC, stated that 
the SDCA are opposed of any development. The SDCA contested it at the Planning Commission, ZBA and the 
Circuit Court. Attorney Gabrielse states that the SDCA are not an aggrieved party which means they would lack 
standing. Attorney Gabri else questioned on who can initiate the process of the appeal to the ZBA. In 2013 the 
same appeal was brought to the Planning Commission for the decision of an approved preliminary PUD on the 
same property. The Zoning Board of Appeals concluded that SDCA and the Bily family did not have standing 
to appeal the decision of the Planning Commission. The Zoning Enabling Act states that the appeal must be 
taken by a person that is aggrieved. In 2015 the appeal for the same property went to Circuit Court and was 
determined that the SDCA did not have special damages and did not have standing. Attorney Gabrielse stated 
that the SDCA argues that it is entirely different projects. Attorney Gabrielse pointed out that the negative 
impacts from the SDCA are not different from either project. Allegations by the SDCA are similar regardless of 
the differences of the development. 

Attorney Howard reiterated that there is standing beyond a reasonable doubt. The SDCA have rights with 
special interest. Attorney Howard stated that there are differences in the projects. The project now consists of 
dredging 160,000 tons of sand and a boat basin with river frontage which was not part of the previous 
development. 

Public Comments and Correspondence: 
Chairperson Putnam opens the floor up to the public and asked that they state your name, address and if you 
received a notice in the mail regarding this hearing and that public comment is based only on standing. 

1. Patty Birkholz, 3413 641h St. Saugatuck twp, no notice received. Concerned about the channel changing 
the echo system dramatically. 

2. Dave Burdick, 385 Fremont, Douglas, no notice received. Zoning Board of Appeals should have 
separate powers than from the Planning Commission board. 

3. Jon Heimrich, 3522 641h St. Saugatuck twp, no notice received. Channel is very narrow. 
4. Suzanne Dixion, 797 Center St. Douglas, no notice received. Concerned on water quality and 

temperature involving the sturgeons. 
5. Dayle Harrison, 3108 62"d St. Saugatuck twp, no notice received. Believes it is not consistent to the 

Zoning Ordinance. Circuit court should decide if the SDCA has standing. 
6. Larry Dickie, 6108 Old Allegan Rd. Saugatuck twp, no notice received. Zoning Board of Appeals made 

a mistake from the last standing regarding this development. 
7. Steve McKown, 2845 Lake Breeze Dr. Saugatuck twp, no notice received. Concerned about 

environmental issues. Believes Circuit court defines standing differently than the Zoning Board of 
Appeals. Believes the 2013 decision by the ZBA was a mistake. 

8. Laura Judge, 6510 Oakwood Ln. Laketown twp, no notice received. Will have effect on the public trust 
and the FDCA. 

9. Jim Cook, 3507 641h St. Saugatuck twp, no notice received. Feels that every township resident is a co
owner of the state park which is adjacent to the project. 

10. Liz Engel, 3041 Indian Point Rd. Saugatuck twp, no notice received. Concerns regarding the dredging 
and feels her and her husband would be affected by that because of their livelihood. 

11. Dave Engel, 3041 Indian Point Rd. Saugatuck twp, no notice received. Charter boat captain and it would 
have a negative impact on him and his family. His concerns are safety based on the Deep Harbor marina 
development and also the increase of the traffic on the water. 
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Saugatuck Township Zoning Board of Appeals 10-11-2017 

Drafted MINUTES 

12. Cynthia McKean, 1000 Mason St. Saugatuck, no notice received. What the Planning Commission did 
was illegal. 

Attorney Gabrielse addressed the public responses that their concerns were not based on standing. 

Attorney Howard acknowledges that he was not sure who had standing if the SDCA had not been heard. He 
stated that there is a threshold when it comes to this level of government and Circuit court. Aesthetic, 
recreational, commercial interest gives you standing which the SDCA is referring to for their special damages 
and concerns. 

Attorney Straub reaffirmed that there is no case law or statutory citation that says there is no difference between 
this body and the Circuit court pertaining to standing. Attorney Straub clarified that this Zoning Board of 
Appeals has the capacity as a quash jurisdiction. 

13. Marcia Perry, 6248 Blue Star Hwy. Laketown twp, no notice received. Protecting the SDCA interest. 

Close public hearing at 5 :20 pm. 

Chair Putnam asked ZA Kushi on if he thought there were any changes from the 2013 hearing issue. ZA 
Kushion believed that they are very similar. The Bily parcel is further away from this development than the 
previous request and believed that the natural area was about the same distant as before. 

Katherine Dritsas supports the SDCA standing at the local level. She believes the people have the right to 
express their issues. 

Chair Putnam feels that if we support the SDCA standing, it would mean going against the Circuit court 
decision in 2013. 

Rick Brady stated that looking at the guidelines at today's standpoint would determine that the SDCA would 
not have legal standing. 

Chair Putnam stated he would have a struggle with reversing what had happened in 2013. Concern is that the 
courts have already upheld it and feels that nothing has changed from before. 

Attorney Straub stated that he has a proposed resolution to deny standing and a proposed resolution to grant 
standing. He stated that the board needs to make a motion and someone to support one of these proposed 
resolutions. 

Dritsas made a motion to grant the standing for the SDCA. No support. 

Brady made a motion to deny standing, supported by Putnam. 

Attorney Straub read the proposed resolution to deny standing that would be inserted into the minutes. 

Attorney Straub stated that the board could make changes to the resolution and then make a formal vote on the 
resolution. 

Motion by Brady, seconded by Putnam to deny standing. Motion passes 2-1. 
3 
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Saugatuck Township Zoning Board of Appeals 10-11-2017 

Drafted MINUTES 

Motion by Brady, seconded by Putnam to deny the standing on this appeal as stated in the resolution. 
Roll call vote: Brady yes, Putnam yes, Dritsas no. 

Motion by Putnam to adjourn meeting, Dritsas seconded. 

There being no further business meeting adjourned at 5:47 pm. 

Lori Babinski, Recording Secretary 
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r· 
. SAUGATUCK TOWNSHP 

COUNTY OF ALLEGAN, MICIDGAN · 
ZONING BOARD OF APPEALS 

. EXCERPT OF MINUTES 

1bis is an excerpt of minutes from a meeting of the Zoning Board of Appeals of 
S~ugatuck Township (the "Township"), held at the Saugatuck Township Hall, 3461 Blue Star 
Highway, Sauga~ck, Allegan County, MI 49453, on the 11th day of October, 2017, at 4:00 p.m. 

Present: Mark Putnam, Rick Brady and Catherine Dritsas 

The following Resolution was offered by ~ £{!,/4. f>R.Ftl)Y 
M AA.& Pu'" rJ frvr\. . 

and supported by 

RESOLUTON TO DENYING STANDING TO THE SAUGATUCK 
DUNES COASTAL ALLIANCE 

WHEREAS, on April 26, 2017, the Saugatuck Township Planning Commission 
("Planning Commission;') granted preliminary site plan approval for a planned unit development 
("PUD") and also for a special approyal use ("SAU'') by North Shores of Saugatuck, LLC 
("North Shores") for a PUD development condominium project and SAU to develop a boat basin 
with docking facilities; and 

WHEREAS, on July 3, 2017, the Saugatuck Dunes Coastal Alliance ("SDCA"), filed an 
appeal of the Planning Commission's April 26, 2017 decision; and 

WHEREAS, on October 11, 2017, the Saugatuck Township Zoning Board of Appeals 
("Zoning Board of Appeals") held a public hearing concerning whether or not the SDCA had 
standing to appeal the Planning Commission decision to the Zoning Board of Appeals; and 

WHEREAS, the Zoning Board of Appeals carefully listened to the comrilents made at the 
public hearing on October 11, 2017; carefully considered the written materials submitted on 
behalf of the SDCA in support of standing; carefully considered the written materials submitted 
by North Shores again~t standing; carefully considered the provisions of the Michigan Zoning 
Enabling Act and the Zoning Chapter of the Township's Code of Ordinances ("Zoning Chapter") 
relative to standing; and carefully considered written confidential communications from 
Township counsel concerning this matter; and 

WHEREAS, the Zoning Board of Appeals takes note that the Saugatuck Township 
Zoning Board of Appeals, after a public hearing held on April 4, 2013, denied standing to the 
SDCA and the Bily family, who own property at 3524 Dugout Road, regarding an appeal from a 
December 17, 2012 Saugatuck Township Planning Commission decision granting preliminary 
site plan approval to a condominium development proposed by Singapore Dunes, LLC, on a 
portion of the property that North Shores LLC now owns; and · 

llPage 



ZBA Resolution 10/11/17

0006b

R
EC

EIV
ED

 by M
SC

 8/10/2020 3:16:51 PM

All WHEREAS, the Zoning Board of Appeals takes note that on February 6, 201 ~, ~e 
egan County Circuit Court issued an opinion and order finding that SDCA lacked standing 0 

appeal actions of the Michigan Departm~nt of Environmental Quality's ("MDEQ") with respect 
to the proposed construction of a road traversing the property that North Shores LLC now owns; 
and . 

~REAS, the Zoning Board of Appeals is aware that the SDCA has filed an appeal of 
the Planning Commission's April 26, 2017 decision with the Allegan County Circuit Court; and 

WHEREAS, the Zoning Board of Appeals is aware that counsel for Saugatuck Township 
filed ~ Motion to Dismiss the SDCA appeal to the Circuit Court asserting that the SDCA lacked 
standing; and · 

. . WHEREAS, the Zoning Boatd of Appeals is aware that oral argument on the Towns~p>s 
Motion to Dismiss took place on August 28, 2017 and that the parties are awaiting the decision 
of Allegan County Circuit Court Judge, Kevin Cronin; 

WHEREFORE, the Zoning Board of Appeals resolves-the pending appeal as follows: 

1. The Zoning Board of Appeals concludes that the SDCA does not have standing to 
appeal the April 26, 2017 decisions of the Planning Commission granting initial site plan 
approval for the PUD and S,A.U permits sought by North Shores, and therefore dismisses 
SDCA's appeal of those decisions. 

2. In support of its conclusion that the SDCA does not have standing, the Zoning 
Board of Appeals makes the following findings: 

....... --··-· 

A. Section 604(1) of the Michigan Zoning Enabling Act, MCL 125.3604(1), 
provides in relevant part: " ... an appeal to the· zoning board of appeals may be 
taken by a person aggrieved ... " Courts have interpreted this standard as 
requiring proof of "some special damages not common to other property owners 
similarly situated." Unger v Forest Home Township, 65 Mich App 614 (1976). 
The Zoning Board of Appeals finds that this standard is required by state law, and 
that any lower standard that r¢ght be suggested in the Township's Zoning 
Ordinance conflicts with state law and is therefore invalid. See id. 

B. The complaints made by the SDCA through its presentation and affidavits filed 
with its September 18, 2017 correspondence are complaints which might be true 
of any lake:front development on the property in question. Any development on 
the property might lead to additional dwellings, additional residents and visitors, 
motor vehicles, boats, all of which create additional noise 8!-1-d lights. In general, 
the complaints voiced by the SDCA in its presentation and affidavits would apply 
to any development of the property in question which establishes the general, as 
opposed to specific nature, of the damage that the SDCA is claiming associated 
with the proposed North Shores PUD and SAU . 

2f Page 
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C. 

D. 

E. 

F. 

G, 

H. 

3. 
conflict. 

.. - - . ·-- . 

3JPage 

SDCA has not been able to explain satisfactorily how the Township· Pl~ 
Commission would be able to prevent tlie development as proposed by O d 
Shores with reference to adv~rse impact on wetlands qr critical dune areas locate. 
within the property at issue. The SDCA has not been able to articulate how it 
would suffer any special damage, different from damage that would allegedl~ be 
sustained by the general public, with reference to the development of the subJect 
real estate. · 

Various details of the proposed development have not been finally approved by 
the Michigan Department of Environmental Quality. 

The SDCA, in support of its standing argument, provided an affidavit from the · 
Bily family which owns property adjacent to the property owned by North Shores. 
However, the Bily family property is not adjacent to the property which is going 
to be developed. Rather, the site of the cottage owned by the .Bily family ·is 
approximately 1575 feet from the southernmost boundary of North Shores' 
proposed PUD and approximately 1,071 feet from the easternmost boundary of 
North Shores' proposed PUD. Further, most of the e~ternmost portion of North 
Shores' proposed PUD will remain in open space, meaning that the Bily cottage 
would be even further than 1,071 feet from the improvements proposed by North 
Shores. 

Neither the SDCA nor the Bily family articulated any "special damage" that the 
Bily family would incur as a result of the development of the PUD or the approval 
of the special approval use. 

To the extent that the SDCA's standing claim relies upon the affidavit of Patricia 
Birkholz and the fact that the natural area in Saugatuck Dunes State Park is named 
after her, the ZBA finds that Ms. Birkholz should be congratulated for her work in 
·supporting the creation of a natural area within the State Park. However, the ZBA 
also concludes that Ms. Birkholz does not maintain an ownership interest in the 
State park. .The State Park and the Patricia Birkholz Nature Area therein is owned 
by the State of Michigan and managed by the Michigan Department of Natural 
Resources for the benefit of the general public. Even if North Shores' proposed 
development had any special impact on the State Park or the nanrral area 
contained within the park, the standing to contest the action of the Planning 
Commission would rest with the State of Michigan through its Department of 
Natural Resources, not with the SDCA or Ms. Birkholz. 

The remaining affidavits submitted by SDCA allege damages even more remote 
than those described above, and are therefore insufficient to establish standing. 

· All resolutions in conflict in whole or in part are revoked to the extent of such 
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YES: ~~RA~y M~"- ?L)~~M. 

NO: ~'til~t\.)1!_. herr-SAS 
REsotunoN DBCLAREn ADOPTED. 

Dated: October 11, 2017 · 

~~ 
Mark Putnam, Chairperso~ 
Saugatuck Township Zorung 
Board of Appeals 

• ·~ ...... - • • w • 
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STATE OF MICIDGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF ALLEGAN 

48TH nJDICIAL CIRCUIT 

SAUGATUCK DUNES COASTAL ALLIANCE, 

Appellant/ Plaintiff 

v. 

SAUGATUCK TOWNSHIP; 

SAUGATUCK TOWNSHrP ZONING .... 
BOARD OF APPEALS; 
and 

NORTH SHORES OF SAUGATUCK, LLC 

Appellees/Defendants 

Scott W. Howard (P52028) 

Rebecca L. Millican (P80869) 
OLSON, BZDOK, & HOW ARD, P .C. 
Attorneys for Appellant/Plaintiff 

Saugatuck Dunes Coastal Alliance 
420 East Front St 
Traverse City, MI 49686 
(231) 946-0044 
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Court Address and Phone: 
Allegan County Building 
113 Chestnut Street 
Allegan, MI 49010 

(269) 673-0300 

Assigned to Visiting Judge 
Wesley J. Nykamp P183.70 
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Straub, Seaman & Allen, P.C. · 
Attorneys for Appellees/Defendants 
Saugatuck Township/Saugatuck 
Township Zoning Board of Appeals 
1014 Main Street 
St. Joseph, MI 49085 . 
(269) 982-7717 

Carl J. Gabrielse (P67512) 
Gabrielse Law PLC 
Attorney for Appellee/Defendant 
North Shores of Saugatuck, LLC 
301 Hoover Boulevard, Suite 300 
~olland, MI 49423 
(616) 403-0374 
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OPINION AND ORDER 

This appeal is not the first time the subject matter of this case has been before this Court. 

<;:ase No. 17-5·8275-AA was an appeal of the Saugatuck Township Planning Commission's 

decision granting North Shores request for a planned unit development and special use permit to 

construct site condominiums and a private boat canal o~ the Kalamazoo ~ver. On November 3, 

2016, the Hon. Kevin Cronin dismissed the appeal "Pursuant to MCL 125.3604(1). Appellants· 

have failed to exhaust their administrative remedies prior to imitating (sic) an appeal befo~e this 

Court." 

Appellants simultaneously brought this appeal following the Zoning Board of Appeals 

denial of their appeal .. 

Prior to the foregoing companion cases, the related case o~ Saugatuck Dunes Coastal 

Alliance, a Michi~an non-profit corporation; Appellee and/or Cross-Appellant vs Michigan 

Department of.Environmental Quality, a Department in the Executive Branch of the State of 

Michigan, and Dan Wyant, Director of the Michigan Department of Environmental Quality; 

Appellee, and Singapore Dunes, LLC a Michigan Limited liability Company, Intervening 

Appellant and/or Cross Appellant/Appellee. Allegan County Circuit Court case No. 14-053883-

AA. As is obvious from. the case name that case was brought by the same Appellants as the 

current Appellants in this case: Saugatuck Dunes Coastal Alliance (hereinafter referred to as the 

SDCA). That action was brought to stop the Departm_ent of Environmental Quality from 

approving the canal which is integral to the .Township approved development of Saugatuck 

Dunes, LLC, in this case. "Singapore Dunes,' LLC" was the predecessor in title to Saugatuck 

Dunes. 

Page 2 of5 
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On February 6, 2015, exactly three years prior to this judge drafting this opinion and 

order, Judge Cronin issued his OPINION AND ORDER ON TIM:EL Y FILING AND 

STANDING. A copy of that opinion and order is attached to and made a part of this opinion as 
. . 

this Judge concurs in Judge Cronin's opinion as to the issue of standing. The gravamen of that · 

issue is the provision set forth by MCL 324.35305(' 1) which gives special exception to an owner 

of property "immediately adjacent to the proposed use" "aggrieved" by the project. 

SDCA put forth the Bily property in that action as having a special exception as they 

have in this case. In this case we do not have the immediate adjacent exceptio~ consideration but 

focusing on the "aggrieved party'' standard determined that Bily property 1000 feet away from 

the canal would not bolster SDCA standing. 

Judge Cronin recognized that under the current standing rule in Michigan a litigant may 

have standing if the litigant has a special injury or right or substantial interest that will be 

detrimentally affected in a manner different from the citizenry at large. Lansing Schools Educ. 

Assoc v Lansing Board·of Education, 487 Mich 349, 372; 792 NW2d 686 (2010). Both Appellant 

and Appellee have acknowledged and argued that Lansing is the leading case on standing. 

The exhibits submitted in this appeal confirm Judge Cronin's observation that the Bily 

property is at least I 000 feet away from the lagoon/canal being developed under the DEQ permit. 

-The Opinion concluded that the Bily were not an "aggrieved" party in that "aggrieved" is by 

definition: "has suffered loss or injury; damnified; injured" "substantial grievance, denial of 

some pecuniary or property rig1:1.t, or imposition upon a party of a burden or obligation." Cronin's 

Page 3. of5 
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Opinion. Paragraph 10. Clearly "aggrieved" is no different from 'a special injury or right or 

substantial interest that will be detrimentally affected in a manner different from the citizenry at 

large." Lansing, supra, p 372. 

SDCA argued that Appellee's Hydrology report established a lowering of the adjacent 

water table in the wetland area Appellee points out that the slight lowering of the table would be 

caused by the lagoon if no clay liner was employed however North Shores has adopter the 

recommendation.by the hydrology report submitted to the DEQ and will construct the lagoon 

with a clay liner which will result in "O" lowering of the· water table. 

SDCA members contend they will suffer impacts substantially more extreme than 

suffered by the community at large because of their unique interests. These unique interests . . 

include: the Bilys whose cottage is 1000 feet from the development. The dredging of the boat 

basin was clearly under scrutiny and permitted by the DEQ. Somehow affecting the enjoyment 

or view of the state Park and the river and being adjacent to the Patty Birkhold Natural Area, 

clearly is not different from the community at large. Recreational activity: the waters of Lake 

Michigan and the Kalamazoo River is shared by the community at large and not a special 

interest. Property values and taxes and public services: It seems ludicrous to argue that 

development of high end condominiums with water, dock frontage would affect property values 

in the community and increase taxe~ because of public services; and is a factor considered by the 

planning commission on behalf of the community at large in every request or a zoning decision 

and is in no way unique to this project 

Page 4 of5. 
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Business interests: Because Johnson's restaurant and marina owner up river, Mark Van 

Howe's commerc_ial sailing, and Dave Engle, a charter boat operator, operate their business on 
. . 

the river have a special interest discrete from the community at large is beyond reason and 

common sense. 

In short, SDCA members share the interests in co~on with the public generally which 

the Saugatuck Planning Commission, the Township of Saugatuck and the Department of 

Environmental Quality are charged to represent and protect. 

THEREFORE, it is the Opinion of this Court that applying the standards for standing, the 

Appellee's Motion to Dismiss is granted and it is ordered that the Appeal from the Saugatuck 

Township Board of Appeals is dismissed. 

Date: 4'1 & ; 2fl } f 
I 

PROOF OF SER 

I certify that on this date the above parties were personally served, or mailed by ordinary mail, a 

copy of this FINAL ORDER. 

{);2 -1 - (~01g 
Date Signature 
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Saugatuck Township Zoning Board of Appeals 
Drafted MINUTES 

4-9-2018 

SAUGATUCK TOWNSHIP ZONING BOARD OF APPEALS 

Monday, April 9, 2018 4:00 p.m. 
Saugatuck Township Hall 

3461 Blue Star Hwy, Saugatuck, MI 49453 

MINUTES 

Catherine Dritsas called the meeting to order at 4:00 p.m. 

Members present: Catherine Dritsas, Rex Felker, Alan Kercinik & John Tuckerman. 

Also present: Zoning Administrator Steve Kushion, Saugatuck Township Litigation Attorney Jim Straub, 
North Shores of Saugatuck LLC Attorney Carl Gabrielse, Saugatuck Dunes Coastal Alliance Attorney Scott 
Howard and various members of the general public. 

Review and Adopt agenda: Motion by Kercinik seconded by Felker to approve the agenda. Unanimously 
approved. 

Approval of minutes: Motion by Felker seconded by Kercinik to approve the minutes of October 11, 
2017. Unanimously approved. 

Request for Appeal of Saugatuck Township Planning Commission final approval of PUD/Site Condo and SAU 
approval for No1th Shores of Saugatuck, LLC, Parcels 03-20-004-006-00 and 03-20-004-002-00, Saugatuck 
Dunes Coastal Alliance. 

Chairperson Dritsas stated that the meeting will be broken in to two sections. The first part is whether the 
SDCA has a legal standing on this appeal. If the SDCA does have standing than the ZBA will go to the second 
portion of the public hearing and deal with their substances issues of their appeal. 

David Swan, President of Saugatuck Dunes Coastal Alliance did a power point presentation of describing the 
characteristics of the surrounding areas around North Shores development. 

Attorney Scott Howard, representing the Saugatuck Dunes Coastal Alliance stated that the Planning 
Commission failed to apply the zoning ordinance when it came to the boat basin, expansion of water front 
usage. He believes that the Bily's parcel will have a negative impact due to the dredging spoils or the staging 
area being approximately 300 feet from their parcel. He stated that people that use the surrounding areas are 
affected and would have standing to this development. 

Attorney Carl Gabrielse, representing the owner and developer of North Shores of Saugatuck LLC, stated that 
the SDCA are an opposed party to this development but not an aggrieved party which doesn't give them legal 
standing. He feels that No1th Shores have not violated the zoning ordinance. He stated that a party that is 
bringing the challenge for standing has to have legal protected interest that is in jeopardy of being adversely 
affected. 

Public Comments: 
Chairperson Dritsas opens the floor up to the public and asked that they state their name, address and if you are 
a township resident. 
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ZBA Resolution 04/09/18

0015b

R
EC

EIV
ED

 by M
SC

 8/10/2020 3:16:51 PM

Saugatuck Township Zoning Board of Appeals 
Drafted MINUTES 

4-9-2018 

I. Jon Heimrich, 3522 641h St. Saugatuck twp, feels that the Planning Commission didn't follow through 
on why they approved North Shores development. He supports the sJanding for the SDCA. 

2. Cynthia McKean, 1000 Mason St, Saugatuck City, feels that what the Planning Commission did was 
illegal. She supports the standing. 

Chairperson Dritsas closed the public hearing. 
Correspondence: 

I. Letter from Jeff Sluggett, Attorney for Saugatuck Township Fire District dated March 26, 2018. 
2. Letter from Scott Howard, Attorney for Saugatuck Dunes Coastal Alliance dated September 20, 2017. 
3. Letter from Scott Howard, Attorney for Saugatuck Dunes Coastal Alliance dated October 11, 2017. 
4. Letter from Scott Howard, Attorney for Saugatuck Dunes Coastal Alliance dated April 6, 2018. 

Discussion amongst the board took place. 
Felker addressed a couple of the concerns from the SDCA which he felt they didn't have standing. 
Dritsas stated she doesn't agree on what standing means but cannot go against what the law says. 

Attorney Straub stated he had two proposed drafted resolutions. One that deny's standing and the other is to 
grant the standing. 

Attorney Straub read the proposed resolution to deny standing that would be inserted into the minutes with the 
correction on page 2 sub-paragraph I. Striking out SAU and permit should be singular and not plural. 

Attorney Straub stated that the board could make changes to the resolution and then make a formal vote on the 
resolution. 

Motion by Felker, seconded by Kercinik to deny standing. Motion passes 4-0. 

Motion by Felker, seconded by Kercinik to deny the standing on this appeal as stated in the resolution. 
Felker, yes, Kercinik, yes, Dritsas, yes, Tuckerman, yes. 

Motion by Dritsas to adjourn meeting, Felker seconded. 

There being no further business meeting adjourned at 4:55 pm. 

Lori Babinski, Recording Secretary 

000084 
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SAUGATUCK TOWNSIDP 
COUNTYOFALLEGAN,MICHIGAN 

ZONING BOARD OF APPEALS 

EXCERPT OF MINUTES 

This is an excerpt of minutes from a meeting of the Zoning Board of Appeals of 
Saugatuck Township (the "Township"), held at the Saugatuck Township Hall, 3461 Blue Star 
Highway, Saugatuck, Allegan County, MI 49453, on the 9th day of April, 2018, at 4:00 p.m. 

Present: Catherine Dritsas, Alan Kercinik, Rex Felker and John Tuckerman .. 

The following Resolution was offered by R. ex. FE L- /<.tJ I= f?.. 

A-1..A,\J Kf=B.C {Ai I K 
and suppo1ted .by 

RESOLUTION TO DENY STANDING TO THE SAUGATUCK 
DUNES COASTAL ALLIANCE 

WHEREAS, on April 26, 2017, the Saugatuck Township Planning Commission 
("Planning Commission") granted preliminary site plan approval for a planned unit development 
("PUD") and also for a special approval use ("SAU") by North Shores of Saugatuck , LLC 
("North Shores") for a PUD development condominium project and SAU to develop a boat basin 
with docking facilities; and 

WHEREAS, on October 23, 2017, the Saugatuck Township PlE!,llning Commission 
("Planning Commission") granted final site plan approval for a PUD submitted by North Shores 
of Saugatuck, LLC ("North Shores") for a planned unit development condominium project; and 

WHEREAS, on December 7, 2017, the Saugatuck Dunes Coastal Alliance ("SDCA"), 
filed an: appeal of the Planning Commission's October 23, 2017 decision; and 

WHEREAS, on April 9, 2018, the Saugatuck Township Zoning Board of Appeals 
("Zoning Board of Appeals") held a public hearing concerning whether or not the SDCA had 
standing to appeal the Planning Commission decision of October 23, 2017, to the Zoning Board 
of Appeals; and 

WHEREAS, the Zoning Board of Appeals carefully listened to the comments made 
during the public hearing on April 9, 2018; carefully considered the Wl'itten materials submitted 
on behalf of the SDCA in support of standing, including the l'ecently submitted information 
conceming, among other things, the soil laydown area location near the Bily property; carefully 
considered the materials submitted by North Shores against SDCA standing; carefully 
considered the provisions of the Michigan Zoning Enabling Act and the Zoning Chapter of the 
Township's Code of Ordinances ("Zoning Chapter") relative to standing; and carefully 
considered the confidential communications of Township counsel concerning this matter; 

ljPage 
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WHEREAS, the Zoning Board of Appeals takes note that the Saugatuck Township 
Zoning Board of Appeals," after a public hearing on April 4, 2013, denied standing to the SDCA 
and the Bily family, who own property at 3524 Dugout Road, regarding an appeal from a 
December 17, 2012, Saugatuck Township Planning Commission decision granting preliminary 
site plan approval to a condominium development property by Singapore Dtu1es, LLC, on a 
portion of the property that North Shores LLC now owns; and 

WHERRAS, the Zoning Board of Appeals takes note that on February 6, 2015, the 
Allegan County Circuit CoUlt issued an opinion and order :finding·tbat the SDCA lacked standing 
to appeal actions of the Michigan Department of Environmental Quality ("MDEQ") with respect 
to the proposed constmction of a road o:aversing the prope1iy that North Shores LLC now owns; 
and 

WHEREAS, the Zoning Boa.rd of Appeals is aware that the SDCA filed an appeal of the 
Planning Commission's April 26, 2017, ·decision with the Saugatuck Township ZBA; and that 
after a public hearing 011 the appeal, the Saugatuck Township Zoning Board of Appeals, a.fte1· a 
public hearing on October 11, 2017, denied standing to. the SDCA regarding an appeal from a 
April 26, 2017 decision of the Saugatuck Township Planning Conunission granting preliminary 
site plan approval for a planned unit development and also a special approval use regarding the 
same property that North Shores LLC owns; ·and 

WHEREAS, the Zoning Board of Appeals is aware that the SDCA filed an appeal of the 
Zoning Board of Appeals' decision of October 11, 2017, denying standing to the SDCA to the 
Allegan County Circuit Court; and 

· WHEREAS, the Zoning Board of Appeals talces note that on February 6, 2018, the 
Allegan County Circuit CoUlt dismissed the Claim of Appeal of the SDCA from the decision of 
the Saugatuck Township Zoning Boa1·d of Appeals of October 11, 2017, because of lack of 
standing; and 

WHEREAS, the Zoning ~oard of Appeals is awai·e that the decision of the Allegan 
County Cfrcuit Court dismissing the Claim of Appeal of the SDCA to the Saugatuck Township 
Zoning Board of Appeals dismissal of the SDCA Claim of Appeal from the decision of the 
Planning Com.mission of Apdl 26, 2017, has been appealed to the Michigan Court of Appeals; 

NOW, WHEREFORE, the Zoning Board of Appeals resolves the pending appeal as 
follows: 

1. The Zoning Board of Appeals concludes that the SDCA does not have standing to 
appeal the October 23, 2017 decision of the Planning Comn1ission granting f111al site plan 
approval for the PUD 111!/C ~ perm.itt sought by N01th Shores, and therefore dismisses 
SDCA's appeal of those decisions. 

2. In supp01t of its conclusion that the SDCA does not have standing, the Zoning 
Board of Appeals ma.Ices the following :findings: 

2JPage 
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,~. 

A. Section 604(1) pf th~ MichigEm Zoning Enabling Act, MCL 125.3694(1), 
provides in relevant part: " ... an appeal to the zoning board of appeals may be 
taken by a person aggrieved. . . " Courts have interpreted this standard as 
requiring proof of "some special damages not common to other property owners 
similarly situated." Unger v. Forest Home Township, 65 Mich. App. 614 (1976). 
The Zoning Board of Appeals finds that this standard is required by state law, and 
that any lower standard that might be suggested in the Township's Zoning 
Ordinance conflicts with state law and is therefore invalid. See Id. 

B. SDCA has not been able to explain satisfactOl'ily how the Township Planning 
Commission would be able to prevent the development as proposed by North 
Shores with reference to adverse impact on wetland or critical dune areas located 
within the property at issue. The SDCA has not been able to articulate how it 
would suffer any special damage, different from damage that would allegedly be 
sustained by the general public, with reference to the development of the subject 
real estate. 

C. Va1'ious details of the proposed development have not been :finally approved by 
the Michigan Department of Environmental Quality. 

D. To the extent that the SDCA's standing claim relies upon the representations 
and/or affidavit of Patricia Bidcholz, and the fact that the natural area in 
Saugatuck Dunes State Park is named after her, the ZBA fmds that Ms. Birkholz 
should be congratulated for he1• work in supporting the C!'eation of a natural area 
within the State Park. However, the ZBA also concludes that Ms. Birkholz does 
not maintain an ownership interest in the State Park. The State Park and the 
Patricia Birkholz Nature Al:ea therein is owned by the State of Michigan and 
managed by the Michigan Department of Natural Resources for the benefit of the 
general public. Even if North Shores' proposed development had any special 
impact on ·'the State Pru:k or the natural area contained within the Park, the 
standing to contest the action of the Planning Commission would rest with the 
State of Michigan, through the Department of Natural Resources, not with the 
SDCA or Ms. Birkholz, who is not a party to this appeal. 

3. All resolutions in conflict in whole or in part are revoked to the ~xtent of such 
conflict. 

NO: 

RESOLUTION DECLARED ADOPTED. 

Dated: April 9, 2018 

3f Page 

Catherine Dritsas, Ch.ab:person 
Saugatuck Township Zoning Board of Appeals 
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STATE OF MICHIGAN 

ALLEGAN COUNTY CIRCUIT COURT 

SAU GA TUCK DUNES COASTAL 
ALLIANCE, 

Appellant, 

v. 

SAUGATUCK TOWNSHIP; SAUGATUCK 
TOWNSHIP ZONING BOARD OF 
APPEALS; and NORTH SHORES OF 
SAUGATUCK, LLC, 

Appellees. 

Scott W. Howard (P52028) 
Rebecca L. Millican (P80869) 
OLSON BZDOK & HOW ARD, P.C. 
Attorneys for Appellant/Plaintiff 
Saugatuck Dunes Coastal Alliance 

420 East Front Street 
Traverse City, MI 49686 
(231) 946-0044 
scott@envlaw.com 
rebecca@envlaw.com 

Hon. Roberts A. Kengis 

Case No.: 18-059598-AA 

James M. Straub (P21083) 
STRAUB, SEAMAN & ALLEN, P.C. 
Attorney for Appellees/Defendants Saugatuck 
Township/Saugatuck Township Zoning Board 
of Appeals 
1014 Main Street, P. 0. Box 318 
St. Joseph, MI 49085 
(269) 982-7717 
jstraub@lawssa.com 

Carl J. Gabrielse (P67512) 
GABRIELSE LAW PLC 
Attorney for Appellee/Defendant North 
Shores of Saugatuck, LLC 
301 Hoover Blvd Ste 300 
Holland, MI 49423 
(616) 403-0374 
carl@gabrielselaw .corn 

ORDER DENYING APPEAL OF SAUGATUCK 
DUNES COAST AL ALLIANCE 

STRAUB, SEAMAN & ALLEN, P.C. 
1014 MAIN ST., ST. JOSEPH, MI 49085 269.982.1600 

2810 EAST BELTUNE LANE NE, GRAND RAPIDS, MI 49525 616.530.6555 
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ORDER DENYING APPEAL OF SAUGTUCK 
DUNES COAST AL ALLIANCE 

At a session of said Court held on the )4th. day of November, 2018, 
in the City of Allegan, County of Allegan, State of Michigan. 

PRESENT: Honorable Roberts A. Kengis, Circuit Court Judge. 

Saugatuck Dunes Coastal Alliance, having filed an appeal with the Saugatuck Township 

Zoning Board of Appeals from a decision reached by the Saugatuck Township Planning 

Commission on October 23, 2017; and the Saugatuck Township Zoning Board of Appeals, having 

made a finding at its meeting on April 9, 2018 that the Saugatuck Dunes Coastal Alliance did not 

have standing; and the Saugatuck Dunes Coastal Alliance having filed an appeal to this Court 

seeking to reverse the decision of the Saugatuck Township Zoning Board of Appeals approving 

the final site plan for development of the subject property by Intervening Party, North Shores of 

Saugatuck, LLC; and the Court having the benefit of briefs from the Appellant, Township Appellee 

and Intervening Appellee; and the Court having had benefit of oral argument from counsel for the 

parties in Open Court on October 25, 2018; and the Court being fully advised in the premises; 

THIS COURT FINDS that the Saugatuck Dunes Coastal Alliance was not an aggrieved 

party in regard to the October 22, 2017 decision by the Saugatuck Township Planning Commission 

granting final site plan approval to the project proposed by Intervening Appellee North Shores of 

Saugatuck LLC. 

IT IS THEREFORE ORDERED that the Saugatuck Dunes Coastal Alliance appeal from 

the decision of the Saugatuck Township Zoning Board of Appeals of April 9, 2018 is DENIED for 

the reasons set forth on the record which is incorporated into and made a part of this Order. 

STRAUB, SEAMAN & ALLEN, P.C. 
1014MAINST., ST.JOSEPH, MI 49085 269.982.1600 

2810 EAST BELTI.INE LANE NE, GRAND RAPIDS, MI 49525 616.530.6555 
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Dated: November J.1_, 2018 ROBERTS KENGIS P-47082 

Attest: 

ROBERTS A. KENGIS 
Circuit Court Judge 

Clerk of the Circuit Court 

THIS ORDER DOES DISPOSE OF THE LAST PENDING CLAIM AND DOES 
CLOSE THE CASE. 

STRAUB, SEAMAN & ALLEN, P.C. 
1014 MAI1'1ST., ST.JOSEPH, MI49085 269.982.1600 

2810 EAST BELTLINE LANE NE, GRAND RAPIDS, MI 49525 616.530.6555 
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· STATE OF MICIDGAN 

lN THE ChlCUIT COURT FOR THE COUNTY OYALLEGAN 
. 48TH JUDICIAL CIRCUIT . 

SAUGATUCK DUNES COASTAL 
ALLIANCEra Michigan non-profit 
corporation, 

Appellee and/ or Cross-Appellee/ Appellant, 

vs. 
WCIDGAN DEPARTMENT OF 
ENVIRONMENTAL QUALITY, a 
Department in the Executive Branch of 'the 
Ste of Michigan, and DAN WY ANT, 
Director of the Michigan Dep~ent of 
Environmental Quality · 

Appellees, 

and 

SINGAPORE DUNES, LLC, A Michigan 
limited liability company 

Intervening Appellant.and/or Cross
Appellant/ Appellee. 

Scott W. Howard (P52Q28) 
Katherine E. Redman (P74030) 
Olson, Bzdok & Howard, P .C. 
Attorneys for Appellants 
420 East Front Street · 
Traverse City, JvII 49686 

Court Address and Phone: 
Allegan County Building 
113 Chestnut Street 
Allegan, :MI 49010 
(269) 673-03 00 

Assigned to Circuit .Judge 
Hon. Kevin W~ Cron1n 
P38915 
Case No.14-053883-AA 
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Robert P. Reichel (P31878) - First Assistant 
Attorneys for State Appellees 
Envrronm.ent, Natural Resources, and 
Agriculture Division 
P.O. Box 30755 
Lansing, :MI 48909 

James R. Bruinsma (P48531) 
Charles W. Kierpiec (P75657.) 
McShane & Bowie, P.L.C. 
Attorney for Intervening Appellees 
99 Monroe A venue NW, Ste 1100 
Grand Rapids, :tvil 49503 

OPINION AND ORDER ON TIM:ELY FILING AND STANDING 
County Building in the City and County 

10tAllegan, Stat~, on the . 
·_Ct>_Q_,,ddayof · ~ 2015 

Pres~nt: The Honorable Kevin Cronin, Circuit Judge. 

· This Court, .. after a hearing on January 13, 2014, and having reviewed the court file, finds and 
. OlU)ERS the following: . ' · 

1) Arguments were held in this Court on January 13, 2015. There are two primary issues that were 
heard .. 

a The Saugatuck Dunes Coastal Alliance (SDCA) is seeking to challenge ALJ Pulter's · 
Opinion·and Order dated July 1, 2014 dismissing the SDCA's petition regarding crDEQ 
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wetland asses. mt under MCL 324.30321(3)-(4). Tbit nnissal occurred in part 
because SDCA's application was untimely pursuant to the Administrative Procedures 
Act MCL 24.201 et seq., and admmistrative rule R 324.21(2). 

b. Singapore Dunes sepm:ately sought dis1:]lissal of SDCA's second petition regarding 
critical dues on the basis that neither the SDCA nor its members satisfied the statutory 
requirements ror standing to file such a petition. On August 21, 2014 ALJ Pulter refused 
to dismiss the SDCA's complaint, and issued and Opinion and Order which stated two 
members of the SDCA - the Bilys - satisfied the statutory standing· requirements under 
MCL 324.35~05 (1). . . . 

2) TIMELINESS ofwetlm;i,d assessment appeal. As noted above, the July 1, 2014 petition was 
· for a wetland assessment under MCL 324.303i1(3)-(4). Part 303 provides a judicial and 
· statutory standing requirement which states th.at, "If a person is aggrieved by any action or 
inaction of the department, the person may request a formal hearing on the matter involved." 
MCL 324.30319. . 

3) MCL 324.30321(3)-(4) allows a person who O'WD.S or leases a parcel of property to request that 
the Department of Environmental Quality (DEQ) to perform a wetlands assessment of their 
property, and establishes the parameters for the assessm,.ent. There are no notice provisions in 
accordance with this statute for when the DEQ performs an assessment, and it is not this 
Court's place to question the Legislature's motives for leaving it out. 1bis Court does, 
however, view.the DEQ's filing oftheir°July 17, 2013 Wetland Identification Report pursuant 
to this statute as an "ac~on" which satisfies the requirement ofMCL 324.30319. 

4) Administrative rule R 324.21(2) states that, ''Unless otherwise stated in a statute, a petition 
shall be filed within 60 days from the date of the department's decision to be considered 
timely." 1bis Court finds that ''the department's decision" was the issuance of the Wetlanq 
Identification Report. SDCA filed on January 17,.2014, 180 days after the fvIDEQ issued its 
July 17, 2013 Wetland Identification Report. This Court is not influenced by nor persuaded by 
the case of Jeffrey A. King and Marrocco Enterprises, Inc. v DEQ (Macomb Co Cir Ct No. 
2002-1025, August 23, 2002). AdmiDistrative rule R 324.21(2) was promulgated one year after 
the King case, so this Court also finds that the King case is irrelevant. No arguments or case law. 
were brought to this Court's attention indicating that rule R 324.21(2) is unenforced. 
THEREFORE this Court finds and ORDERS that the SDCA' s petition must comply with R 
324.21(2), and because it was filed on January 17, 2014, 180 days after the MDEQ issued its 
July 17, 2013 Wetland Identification Report, this Court finds and ORDERS that the -petition 
was UNTIMELY. 

· 5) STANDING. Michigan's current standing doctrine.states that a litigant may have standing, "if 
the litigant has a special injury or right, or substantial interest, that will be detrimentally 
affected in ·a manner different from the citizenry at large or if the statuary scheme implies that 
the Legislature intended to confer standing ·on the litigant." Lansing Schoo.Zs Educ. Ass 'n v. 
Lansing Bd. of Education, 487 Mich. 349,372; 792 NW2d 686 (2010) .. · 

. 6) The statutory scheme in the case at bar is that set forth by MCL 324.35305 (1), which states 
that "if an applicant for a permit or a special exception or ·the owner of the property 
immediately adjacent to the propos~d use is aggrieved by a decision· of the department in regard 
to the issuance or denial of a permit or special exception under this part, the applicant or owner 
may request a· fo1:111al hearing on the matter involved." Of p?I"ticular interest to this Court are 

. the words "immediately adjacent to the proposed use" and "aggrieved.'~ 

7) The Bilys' property abuts a lot that is owned by Singapore Dunes. This lot is contiguously 
owned by Singapore Dunes with the lots that are subject to the part 353 application for the 
construction of a road on Singapore Dunes' property. The Bilys' property line is pver 1000 feet 
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away from the lots th re the subject to the part 353 applicati md road constplction. MCL 

·. 323.35305 (1) does not provide for a specified distance for a property owner to qualify as 
"immediately adjacent to the proposed use." 

8) It is possible that a large land owner such as Singapore Dues, which own approximately 300 
· contiguous acres, could subdivide their property in such a way so as to frustrate the standing . 
requirements for a neighboring property owner pursuant to this statute. Theoretically they could 
parcel off a narrow strip of land running the length of the neighbor's property line, and then the 
neighbor would no longer be immediately adjacent to the property where proposed uses are 
occmring. Although that is not what happened in the case at bar, this Court does recognize that 
as a possibility, and as such this Court will apply the doctrine of non-segmentation. 

9) This doctrine holds that when evaluating the effect of a regulation on a parcel of property, the 
effect of the regulation must be viewed with respect to the parcel as a whole. Courts should riot 
divide a single parcel into discrete segments and attempt to determine whether rights in a 
particular segment have been entirely abrogated. Instead, the court must examine the effect of 
the regulation on the entire parcel, rather.than just the affected portion of the parcel. Merkur 
Steel Supply Inc v City of Detroit, 261 Mich App 116, 133; 680 NW2d 485 (2004). 
THEREFORE, based on the doctrine of non-segmentation this Court finds and ORDERS that 
the Bilys and the SDCA :MEET this portion of the MCL 323.35305 (1) standing test. 

. 10) The next prong of the MCL 323.35305 (1) standing test states that one must be aggrieved. No 
definition qf "aggrieved" is provided. "When detemrining the common, ordinary meaning of a 
word or phrase, cpnsulting a dictionary is appropriate." Title Office, Inc. v. Van Buren Co. 
Treasurer, 469 Mich. 516, 522, 676 N.W.2d 207 (2004). Black's Law Dictionary (6th ed) 
defines "aggrieved,, to mean, "Having suffered loss or injury; d,aronified; injured." An 
"aggrieved party" is defined as follows: 

a. One whose legal right is invaded by an act complained of, or whose pecuniary interest 
is directly and adyersely affected by a decree or judgment .... The word "aggrieved". 
refers to a substantial grievance, a denial of some personal, pecuniary or property right, 
or the imposition upon a party of a burden or obligation. 

b. See also, Marwell v Dept of Envtl Quality, 264 Mich App 567, 571-72; 692 NW2d 68 
(2004). 

11) Other statues use an ·aggrieved party standard for purposes for standing, one of which is the 
standing requirement ofthe'Michigan Zoning Enabling Act MCL 125.3607, for which there are 

· voluminous opinions interpreting what an aggrieved party is. The Court finds that this analysis 
is analogous to the statutes at bar. Courts have consistently ruled that to haye standing parties 
must have special damages not incurred by other property owners similarly situated . . Unger v. 
Fore.st Home Twp., 65 Mich.App 614; 237 N.W.2d 582 (1~75); Brown v. East Lansing Zoning 
Bd of Appeals, 109 Mich.App 688; 311 N.W.2d ~28 (1981). In Village of Frankli'I; v. City of 
Southfield, the court determined that it was not enough to merely allege that there would be 
special damages. 101 Mich.App 554; 300 N.W.2d 634 (1980). · · 

12) SCDA asks this Court to follow the analysis of the court in Bro14!n v. East Lansing Zoning Bd 
· of Appeals, 109 Mich.App 688; 311 N.W.2d 828 (1981) where the plaintiffs were found'to 

have standing. However, the "aggrieved party" standard is a stricter standard than that 
considered before the Court of Appeals in Brown. At that time of Brown the zoning statute used 
a "person having an interest affected" standard; th.fs language 'went into effect on March 1, 
1979. The"previous year,.February 1978, the court decided Western Michigan University Bd of 

. Trustees v. Brink, 81 ~ch.J\.pp 99; 265 N.W. 2d ~6 (1979) for which the statute used an 
"aggrieved party" standard. The Brown cow.t. interpreted this legislative change as a backlash 
against the WMU. v. Brink decision, and so the Br_qwn court loosened the standing requirement. 
109 Mich.App 688, 698-700; 311 N.W.2d 828 (1981). As of July l, 2006, MCL 125.3607 - · 
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which is the successc:i the statute decided in Brown - now u: m "aggrieved party" 
standard. 

13) In the case at bar, the SDCA clan:n.s that their special damages include loss of property value, 
congestion, loss of natural resources, and loss of the natural wildlife habitats. They also 
claimed that the new road would be visible from their property. These allegations are not 
considered special damages. Joseph Grand Blank.Twp., 5 Mich.App. 566,571; 147 N.W.2d 
458' (1967). · 

14) THEREFORE, the Court :finds and ORDERS _that the Appellee andior Cross-Appellee/ . 
Appellant - SDCA- FAILED to demonstrate that it would suffer special damages adequate to 
support its status as an aggrieved party under MCL 324.35305 (1), or that it'has a special injury 
or right, or substantial interest, that will be detrimentally affected in a manner different from 
the citizenry at large. . 

IT IS SO ORDERED AND ADJUDGED. 

Kevin Cronin, Circuit Judge. 

· notice. 

?/ll/15" 
Date 1 · 
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June 30, 2017 

Bill Rowe, Chair 
Saugatuck Township Zoning Board of Appeals 
3461 Blue Star Highway 
Saugatuck, MI 49453 

RE: Notice of Appeal of PUD and SAU approvals for North Shores of Saugatuck, LLC 

Dea:r Mr. Rowe and Members of the Board: 

On behalf of our client the Saugatuck Dunes Coastal Alliance, Olson, Bzdok & Howard, 
PC submits this letter as formal notice of an appeal 1 from the decision of the Saugatuck 
Township Planning Commission to approve North Shores of Saugatuck, LLC's requ_est for a 
planned unit development (PUD) and special approval use (SAU) for the construction of site 
condominiums and a private boat canal on the former Denison property along the Kalamazoo 
River. The Planning Commission held a vote on North Shores' applications on April 26, 2017, 
and certified that decision on May 22. The Coastal Alliance makes this appeal under Sec. 40-72 
of the Saugatuck Township Zoning Ordinance and timely appeals within 45 days. 

BACKGROUND 

As you likely know, the Coastal Alliance is a coalition of individuals and organizations 
who live, work, and recreate in the Saugatuck area. Members include neighbors adjacent to 
North Shores.' proposed project, scientists conducting research in the coastal dunes, and many 
individuals who use and enjoy the recreational opportunities and aesthetic benefits of the 
Saugatuck Dunes via Lake Michigan and its shores, the Kalamazoo River, and the Saugatuck 
Dunes State Park. The Coastal Alliance is focused on "working cooperatively to protect and 
preserve the natural geography, historical heritage and rural character of the Saugatuck Dunes 
coastal region in the Kalamazoo River Watershed, beginning with the Saugatuck Dunes." For ten 
years, the Coastal Alliance has remained committed to and focused on the protection of the 
dunes. It currently enjoys the support of more than 2,000 members. 

The Coastal Alliance has opposed the North Shores' proposed project (and proposals that 
proceeded it put forth by the former owner of the Denison property, Aubrey McClendon) since 
its inception. Members attended each Planning Commission meeting at which the project was 

1 The Coastal Alliance is also submitting the ZBA appeal form, which appears intended for appeals from variance 
decisions, but has been completed to the extent relevant. · 

LAW OFFICES I Traverse City, Frankfort· Lansing I envlaw.com 

420 East Front Street, 'Ila.verse 9ity, Michigan 49686 I 231.946.0044 
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Mr. Bill Rowe 
June 30, 2017 
Page 2 of3 

o L s ·o N, B z o o K &: H o w A' R o 

reviewed, and offered public comments concerning the potential impact of the project on the 
dunes, the dunal ecosystem, and the Saugatuck area generally. Members urged the Planning 
Commission to take a measured and deliberative approach when considering the North Shores' 
applications. 

PROCEDURAL lsSUES 

As a preliminary niatter and before considering the merits of this appeal, we request that 
the Zoning Board of Appeals first make a detennination as to whether it may exercise 
jurisdiction over this matter. While Sec. 40-72 broadly states that the ZBA has ~e power to 
"hear and decide appeals from and review of any order, requirement, decision or detennination 
made by the Zoning Administrator or the Planning Commission," Section 603 of the Michigan 
Zoning 'Enabling Act s~tes that "For special land use and planned unit development decisions, 
an appeal may be taken to the zoning board of appeals only if provided for in the zoning 
ordinance." MCL 125.3603(1). Because the Zoning Ordinance does not specifically confer 
authority on this body to review decisions concerning PUD and SAU applications, it is 
potentially without jurisdiction to hear this matter. In either event, the Coastal Alliance has 
preserved its rights by also filing a claim of appeal of the Planning Commission's decision in the 
Allegan County Circuit Court, pursuant to Michigan Court Rule 7.122(B) (Saugatuck Dunes 
Coastal Alliance v Saugatuck Township and Saugatuck Township Planning Commission, Case 
No. 2017-58275-AA.). 

GROUNDS FOR APPEAL 

The Planning Commission's approvals of the PUD and SAU applications do µot comply 
with state law, are an abuse of discretion, and are not supported by competent, material, and 
substantial evidence on the record. The Planning Commission Chair read aloud Sections 40-772 
(regarding PUDs) and 40-693 (regarding SAUs), but the Commission did not deliberate about 
each of the standards for approval of those uses, nor did it hold a vote as to whether North 
Shores' application met each subpart of each standard. The Planning Commission also failed to 
prepare a report or findings of fact memorializing the reasons for its decision. 

Not only did the Planning Commission's approvals fail procedurally, they are also legally 
incorrect and do not meet the requirements of the zoning ordinance. North Shores' applications 
were deficient because they did not include various plans or other required infonnation. For 
those reasons alone, the applications should have been rejected. Moreover, the North Shores' 
proposed boat canal clearly violates provisions in the Zoning Ordinance prohibiting excavation 
of a channel or canal for the purposes of creating water frontage. The Planning Commission also 
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Mr. Bill Rowe 
Jwie 30, 2017 
Page_3 of3 

OLSON, BZDOK & HOWARD 

failed to consider or apply Zoning Ordinance provisions regulating land use and sand mining in 
critical dwie areas. 

For these reasons, and as will be more thoroughly set forth in briefing and at a future 
hearing before this Board, the Coastal Alliance asks the Zoning Board of Appeals to reverse the 
decisions of the Planning Commission granting PUD and SAU approval to North S?ores of 
Saugatuck. 

Sincerely, 
.... 

Rebecca L. Millican 
rebecca@envlaw.com 

xc: Steve Kushion, Zoning Administrator & Planner 
Brad Rudich, Township Clerk 
(via email) 
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If this opinion indicates that it is "FOR PUBLICATION," it is subject to 
revision until final publication in the Michigan Appeals Reports. 

STATE OF MICHIGAN 

COURT OF APPEALS 

SAUGATUCK DUNES COASTAL ALLIANCE, 

Plaintiff-Appellant, 

V 

SAUGATUCK TOWNSHIP, SAUGATUCK 
TOWNSHIP ZONING BOARD OF APPEALS, 
and NORTH SHORES OF SAUGATUCK, LLC, 

Defendants-Appe I lees. 

SAUGATUCK DUNES COAST AL ALLIANCE, 

Plaintiff-Appellant, 

V 

SAUGATUCK TOWNSHIP ZONING BOARD 
OF APPEALS, SAUGATUCK TOWNSHIP, and 
NORTH SHORES OF SAUGATUCK, LLC, 

Defendants-Appellees. 

Before: GADOLA, P.J., and MARKEY and RONAYNE KRAUSE, JJ. 

PERCURIAM. 

UNPUBLISHED 
August 29, 2019 

No. 342588 
Allegan Circuit Court 
LC No. 17-058936-AA 

No. 346677 
Allegan Circuit Court 
LC No. 18-059598-AA 

In these consolidated appeals, plaintiff Saugatuck Dunes Coastal Alliance (plaintiff) 
appeals as of right the circuit court orders dismissing two separate appeals from decisions of 
defendant the Saugatuck Township Zoning Board of Appeals (ZBA). The ZBA's decisions each 
determined that plaintiff lacked standing to appeal the Saugatuck Township Planning 
Commission's (the Commission's) approvals of a condominium development project planned by 
defendant North Shores of Saugatuck, LLC (North Shores). Plaintiff is a nonprofit organization 
comprised of individuals who live and work in the Saugatuck area. In both of its orders, the trial 
court affirmed the ZBA's determinations that plaintiff lacked standing to challenge the approvals 

-1-
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of the condominium project. We affirm, but m Docket No. 342588, we remand for further 
consideration. 

I. BACKGROUND 

North Shores owns approximately 300 acres of land (the property) in Saugatuck 
Township, directly no1th and adjacent to the Kalamazoo River channel at its opening to Lake 
Michigan. The property and much of the surrounding area is considered critical dune areas I by 
the Michigan Department of Environment, Great Lakes, and Energy (EGLE\ The property was 
zoned as R-2 Residential, and North Shores applied for preliminary special-use approval of a 
condominium development. The development would consist of 23 single family homes 
surrounding a "boat basin," a private marina including 33 "dockominium" boat slip 
condominium un,its, and related open space. On April 26, 2017, the Commission granted 
conditional approval ofNorth Shores's planned development. The conditions included obtaining 
permits from the DEQ, the United States Corps of Engineers (USACE), and the United States 
Environmental Protection Agency (USEPA). Plaintiff appealed that conditional approval to the 
ZBA, which, on October 11, 2017, adopted a resolution after holding a public hearing that 
plaintiff lacked standing to pursue that ·appeal. In Docket No. 342588, plaintiff appealed the 
ZBA's decision to the circuit court, which affirmed and dismissed the appeal. 3 

In the meantime, North Shores obtained the required approvals. On October 23, 2017, 
the Commission granted final approval of the condominium project. Plaintiff appealed that final 
decision to the ZBA, which, on April 9, 2018, adopted another resolution after holding a public 
hearing that plaintiff lacked standing to pursue that appeal. In Docket No. 346677, plaintiff 
appealed the ZBA's decision to the circuit court. Once again, the circuit court affirmed the 
ZBA's determination that plaintiff lacked standing, and it dismissed plaintiffs appeal. Plaintiff 
appealed by right to this Court from both orders of dismissal by the circuit court, and we 
consolidated those appeals. 4 

II. JURISDICTION 

As an initial matter, North Shores contends that we lack jurisdiction over plaintiffs 
appeals. A challenge to subject-matter jurisdiction is a question of law, and it may be made at 
any time. Smith v Smith, 218 Mich App 727, 729-730; 555 NW2d 271 (1996). North Shores 
presents a cursory and conclusory argument that we would ordinarily refuse to consider. See 

1 See <https://www.michigan.gov/egle/0,9429, 7-135-3311_ 4114_ 4236-70207--,00.html>. 

2 Formerly the Michigan Department of Environmental Quality (DEQ). See Executive Order 
2019-2. The Department was known as the DEQ throughout the proceedings below. 

3 As will be discussed, plaintiff also appended two original claims to its appeal to the circuit 
court, which the circuit court apparently dismissed in the same order. 

4 Saugatuck Dunes Coastal Alliance v Saugatuck Twp Bd of Appeals, unpublished order of the 
Cou1t of Appeals, entered January 22, 2018 (Docket Nos. 342588, 346677, and 346679). 

-2-
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Mitcham v Detroit, 355 Mich 182, 203; 94 NW2d 388 (1959). However, subject-matter 
jurisdiction is of such critical importance that we must consider it upon challenge, or even sua 
sponte where appropriate. See O'Connell v Director of Elections, 316 Mich App 91, 100; 891 
NW2d 240 (2016). 

North Shore's challenge is based upon MCR 7.203(A)(l)(a), which states that this Court 
does not have jurisdiction over a claimed appeal by right from "a judgment or order of the circuit 
court ... on appeal from any other court or tribunal." Presumably, North Shore contends that the 
ZBA in these matters acted as a "tribunal." An administrative agency that acts in a quasi-judicial 
capacity may be considered a "tribunal" for purposes of MCR 7.203(A)(l)(a). See Natural 
Resources Defense Council v Dep 't of Environmental Quality, 300 Mich App 79, 85-87; 832 
NW2d 288 (2013). However, it appears to us that the ZBA decisions from which plaintiff seeks 
to appeal were made after public hearings, and that they were not contested proceedings. We 
reject North Shores's implied contention that the ZBA acted as a "tribunal" for purposes of MCR 
7.203(A)(l)(a). We therefore also reject North Shores's challenge to our jurisdiction to address 
these appeals. 

III. ST AND ARD OF REVIEW 

This Court reviews "a circuit court's decision in an appeal from a decision of a zoning 
board of appeals ... de novo to determine whether the circuit court applied the correct legal 
principles and whether it misapprehended or grossly misapplied the substantial evidence test to 
the [ZBA's] factual findings." Olsen v Chikaming Twp, 325 Mich App 170, 180; 924 NW2d 889 
(2018) (quotation marks and citation omitted; second alteration in original.) "Whether a party 
has standing is a question of law that is reviewed de novo." Michigan Ass 'n of Home Builders v 
City of Troy,_ Mich_,_;_ NW2d _ (2019) (Docket No. 156737, slip op at p 6). 
However, a party's right to appellate review of a decision by a ZBA dc:ies not turn on traditional 
principles of standing, but instead on whether the party is "aggrieved" by the ZBA's decision 
within the meaning of MCL 125.3605. Olsen, 325 Mich App at 179-182. "This Court also 
reviews de novo questions of statutory interpretation," with the goal of ascertaining the intent of 
the legislature as derived from the express language of the statute. Michigan Ass'n of Home 
Builders, _ Mich at_ (slip op at pp 6-7). Ordinances are reviewed in the same manner as 
statutes. Gora v City of Ferndale, 456 Mich 704, 711; 576 NW2d 141 ( 1998). 

IV. "AGGRIEVED PARTY" 

Although "[m]unicipalities have no inherent power to regulate land use through zoning," 
the Michigan Legislature granted this authority through legislation. Olsen, 325 Mich App at 
179. The Legislature combined three historic zoning acts into the Michigan Zoning Enabling 
Act (MZEA), MCL 125.3101 et seq., which "grants local units of government authority to 
regulate land development and use through zoning." Id. "The MZEA also provides for judicial 
review of a local unit of government's zoning decisions." Id. MCL 125.3605 provides that 
"[t]he decision of the zoning board of appeals shall be final. A party aggrieved by the decision 
may appeal to the circuit court for the county in which the property is located ... " MCL 
125.3606(1) states: 

-3-
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Any party aggrieved by a decision of the zoning board of appeals may 
appeal to the circuit court for the county in which the property is located. The 
circuit court shall review the record and decision to ensure that the decision meets 
all of the following requirements: 

(a) Complies with the constitution and laws of the state. 

(b) Is based upon proper procedure. 

(c) Is supported by competent, material, and substantial evidence on the 
record. 

(d) Represents the reasonable exercise of discretion granted by law to the 
zoning board of appeals. 

In Olsen, 325 Mich App at 180, this Court explained the difference between "standing" 
and "aggrieved party" analyses in cases involving an appeal from a decision of a ZBA. This 
Cou1t stated that the "term 'standing' generally refers to the right of a plaintiff initially to invoke 
the power of a trial court to adjudicate a claimed injury." Id. However, pursuant to the MZEA, 
"a party seeking relief from a decision of a ZBA is not required to demonstrate 'standing' but 
instead must demonstrate to the circuit court acting in an appellate context that he or she is an 
'aggrieved' party." Id. at 180-181. We expressly do not consider or decide whether, or to what 
extent, plaintiff might have standing under some other procedural posture or context.5 

In Olsen, the appellant requested a variance under a zoning ordinance that required lots in 
a subdivision to have a minimum area of 20,000 square feet and a rear setback of 50 feet. Olsen, 
325 Mich App at 175. The lot at issue had a square footage of 9,676 feet and would require a 
rear setback of 30 feet. Id. at 175-176. Neighboring property owners argued against issuance of 
the variance; however, following public comments and extensive discussion at a hearing, the 
ZBA approved the variance request. Id. at 176. This Court determined that the plaintiff's 
alleged injuries were insufficient "to show that they suffered a unique harm different from 
similarly situated community members ... " Id. at 186. This Court acknowledged the potential 
for septic systems and setback requirements to affect the prope1ty of adjoining neighbors, but 
reasoned that the appellant would be unable to obtain permits to install any system in violation of 
the requisite health codes and building requirements. Id. Thus, the neighbors' anticipated harm 
was speculative. Id. at 186-187. Because the plaintiffs "failed to demonstrate special damages 
different from those of others within the community," this Court determined that the plaintiffs 
were not "aggrieved" pursuant to MCL 125.3605, and accordingly, "did not have the ability to 
invoke the jurisdiction of the circuit court ... " Id. at 194. 

Plaintiff argues that concepts of "standing" and "aggrieved party" are, in application, 
essentially indistinguishable. Plaintiff's position is understandable, especially because Olsen 

5 Additionally, the substantive merits of plaintiff's concerns regarding the condominium project 
are not before us at this time, and we express no opinion as to those merits. 

-4-
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observed that under both standing and "aggrieved party" analyses, "a party must establish that 
they have special damages different from those of others within the community." Olsen, 325 
Mich App at 193. This Court in Olsen defined an ·'aggrieved party" as having "suffered some 
special damages not common to other property owners similarly situated," pursuant to "the long 
and consistent interpretation of the phrase 'aggrieved party' in Michigan zoning jurisprudence." 
Id. at 185 (citations and quotation omitted). Our Supreme Court concluded that a party may have 
standing by legislative grant or "if the litigant has a special injury or right, or substantial interest, 
that will be detrimentally affected in a manner different from the citizenry at large." Lansing Sch 
Ed Ass'n v Lansing Bd of Ed, 487 Mich 349,372; 792 NW2d 686 (2010); Olsen, 325 Mich App 
at 192. These definitions superficially appear similar. Critically, however, the aggrieved party 
analysis refers to "other property owners similarly situated," whereas the standing analysis refers 
to "the citizenry at large." 

Additionally, Olsen enumerated a variety of conditions that will not suffice to establish 
that a party is "aggrieved." In particular, "mere ownership of an adjoining parcel of land," the 
"mere entitlement to notice," and "[i]ncidental inconveniences such as increased traffic 
congestion, general aesthetic and economic losses, population increases, or common 
environmental changes" were all deemed inadequate to establish that a party is "aggrieved." 
Olsen, 325 Mich App at 185. Ecological harms are also insufficient. Id. at 186. Concerns over 
potential harms are also insufficient, at least where there is some basis, such as health and 
building permit requirements, to conclude that the potential is unlikely to become actual. Id. at 
186-187. We do not interpret Olsen as foreclosing any possibility that such harms could result in 
a party being aggrieved if, for some reason, those harms specifically or disproportionately affect 
that particular party in a manner meaningfully distinct from "other property owners similarly 
situated." However, plaintiff critically misapprehends the analysis by referring to injuries that 
differ from "the public at large." 

Plaintiff has submitted numerous affidavits apparently tending to show that the affiants 
will suffer harms distinct from the general public.6 Plaintiff has not shown, however, that the 
affiants will suffer harms distinct from other property owners similarly situated. A party 
generally cannot show a sufficiently unique injury from a complaint that "any member of the 
community might assert." Olsen, 325 Mich App at 193. We reiterate that we do not consider 
whether plaintiff might have standing in an appropriate procedural context. However, some of 
the affiants are not even actual owners of nearby property; and otherwise all of the articulated 
concerns are either speculative, broad environmental policy matters, or pertain to harms that 
could be suffered by any nearby neighbor, business, or tourist. Irrespective of the seriousness of 
those harms, or of whether those harms might differ from the citizenry at large, the trial court 
properly concluded that plaintiff was not an aggrieved party pursuant to MCL 125.3605, so 
plaintiff's appeals were correctly dismissed. See id. at 194. 

V. OTHER CLAIMS 

6 We do not express any opinion as to whether they are, in fact, sufficient to confer standing. 
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Finally, in Docket No. 342588, when plaintiff appealed the ZBA's conditional approval 
of the conpominium project, plaintiff joined two original claims. Its first original claim was 
entitled "declaratory judgment," but it sought injunctive relief and fees in addition to declaratory 
relief. Its other original claim was entitled "nuisance per se," but again it sought both injunctive 
and declaratory relief. In essence, plaintiff requested that the trial court find one of the 
components of the condominium project, the "boat basin," to be a nuisance and in violation of 
the township zoning ordinance, and to enjoin its construction. The trial court made no specific 
reference to these original claims when it entered its order of dismissal in that proceeding. The 
trial court only referred to dismissing "the Appeal from the Saugatuck Township Board of 
Appeals." Because "courts speak through their orders," Piercefield v Remington Arms Co, 375 
Mich 85, 90; 133 NW2d 129 (1965), we can only infer that the trial court treated plaintiffs 
original claims as merely components or restatements of its appeal. 

As we have discussed, the analysis of standing differs subtly but critically from the 
analysis of whether a party is aggrieved. The trial court and the parties did not have the benefit 
of Olsen at the time the trial court rendered its decision. It is not clear from the record whether 
the trial court regarded plaintiffs original claims as truly distinct, but it appears from plaintiffs 
complaint that plaintiff intended them to be distinct. We conclude, in any event, that the trial 
court erroneously failed to rule on plaintiffs original claims. We further conclude that plaintiffs 
standing to bring those claims, and, as applicable, the substantive merits of those claims, should 
be addressed in the first instance by the trial court. We again emphasize that we express no 
opinion regarding plaintiffs standing, and no such opinion should be inferred. 

VI. CONCLUSION 

In Docket No. 346677, we affirm. In Docket No. 342588, we affirm the trial court's 
dismissal of plaintiffs appeal from the ZBA, but we remand for consideration in the first 
instance of plaintiffs original claims consistent with this opinion. We do not retain jurisdiction. 
Because of the importance of Olsen to this matter, and because Olsen was decided during the 
pendency of this appeal, we direct that the parties shall bear their own costs in both appeals. 
MCR 7.219(A). 

-6-

Isl Michael F. Gadola 
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FOREWORD 

BJ BBIIBZBT Boou:a 

The importance of this standard State zoning enabling act can 
not well be overemphasized. When the advisory committee .on 7,0n
ing was formed in the Department of Commerce, the proposal to 
frame it received unanimous support from the public-spirited orgr:n
izations represented on the committoo and other groups interested in 
zoning. The urgency of the need for such a standard act was at once 
demonstrated, when, within a year of its issuance, 11 States passed 
zoning enabling acts which were modeled either wholly or pnrtly 
after it.1 Similar acts have been introduced in four other States, 
with the prospect of more to follow. 

The discovery that it is practical by city zoning to carry out renson
able neighborly agreements as to the use of land has made an almost 
instant appeal to the American people. When the advisory com
mittee on zoning was formed in the Department of Commerce in 
September, 1921, only 48 cities and towns, with less than 11,000,000 
inhabitants, had adopted zoning ordinances. By the end of 1023, a 
little more than two years later, zoning WBS in effect in 218 munici
palities, with more than 22,000,000 inhabitants, and new ones are 
being added to the list each month.9 

In this rapid movement the fundamental legal bBBis on which zon
ing rests can not be overlooked. Several of our States, fortunately, 
already have zoning enabling acts that have stood the test in their 
own courts. This standard act endeavors to provide, so far as it is 
practicable to foresee, that proper zoning can be undertaken under it 
without injustice and without violating property rights. The com
mittee did not make it public until it had given it the most exacting 
and painstaking study in relation to existing State acts and court 
decisions and with reference to zoning as it hns been practiced and 
found successful in cities and towns throughout the country. Prac-

1 B7 1925 the following 19 States had used the standard act w-hoJly or In part 
In their laws: Arizona, Oolorado, Delaware, Florida, Georgia, l<lnho, llllnols, 
Iowa, NeYada, New- Hampshire, New Jersey, North OaroJIM, North Dakota, 
Oklahoma, Penne7ITanula, Rhode Island, South Onrollna, Utah, and \V;vomlng. 

• On January 1, 1926, there were at least 421i ,;one<l munlclpalltles, comprl!Olng 
more than half the urban population of the conntr7. 

111 



Standard Act

0037b

R
EC

EIV
ED

 by M
SC

 8/10/2020 3:16:51 PM

FOREWORD 

tical zoners who have been associated wit.h a majority of zoned cities 
were ·consulted for their opinions, and the committee itself represents 
the professional, commercial, and civic societies most interested in 
zoning problems. · 

The drafting of the act has required very large effort, and the 
members of the advisory committee on zoning, particularly those who 
se"ed on the subcommittee on standard law, merit the gratitude of 
the people of the United States for the thoroughness with which they 
executed their task. · 

FDRUARY 15, 1924. · 

I· 

I 
. I 

! 
! 

I 
j 

A STANDARD STATE ZONING ENABLING ACT UNDER WHICH 
MUNICIPALITIES MAY ADOPT ZONING REGULATIONS 

EXPLANATORY NOTES IN GENERAL 

1 . .An enabling act i8 tul'Di8able in all COJ1ea.-A general State 
enabling act is always advisable, and while the power to zone may, 
in some States, be derived from constitutional as distinguished from 
statutory home rule, still it is seldom that the home-rule powers 
will cover all the necessary provisions for successful zoning. 

2. Constitutional ame1Ulmen.ta not reguired.-No amendment to 
the State constit11tion, as a rule, is necessary. Zoning is undertaken 
under the police power and is well within the powers granted to 
the legislature by the constitutions of the various States. 

3. Modify thia atand.artl, act (llJ littk aa poaaible.-It was prepared 
with a full knowledge of the decisions of the courts in every case 
in which zoning acts have been under review, and has been carefully 
checked with reference to subsequent decisions. A safe course to 
follow is to make only those changes necessary to have the act con• 
form to local legislative customs and modes of expression. 

4. Adding new 'IDorda and p.hraaea.-F.special caution is given to 
beware of adding additional words and phrases which, as a rule, 
restrict the meaning, from the legal point of view. 

5. Do not try to c<>n8oli.dat6 aectiona.-,-lt is natural to try to 
shorten the act by consolidating sections. This may defeat one of 
the purposes of the act, namely, of keeping the language of the 
statute as simple and concise as possible. It is much better to have 
an act broken up into a number of sections, provided they are prop
erly drawn, than to have one or two, or a few long, involved sections. 
While it is recognized that some of the sections in the standard act 
could be combined, it is put purposely in its present form. 

6. Title and, enacting clame necea11ary.-No title of the net and no 
enacting clause have been included These are pnrpORely omitted, 
as the custom varies in almost every State. The act should, of 
course, he preceded by the appropriate title and enacting clause in 
accordance with the local legislative custom. 

7. Def,nitio,u,.-No definitions are included. The terms nsctl in 
the act are so commonly umlel'stood thnt definitions nre unneces-

1 
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sary. Definitions are generally a source of dang~r. They give to 
words a restricted meaning. No difficulty will be found with the 
operation of the act because of the absence of such definitions. 

8. Validity of one 8ection affecti'll{J other 8ectiona.-Some States 
have included in the enabling act a declaration to the effect that the 
fi?~ing void or unconstitutional by the courts of one section or pro· 
vis10~ ~hall not atrec~ the rest of the act. This is so well accepted 
a prm.e1~le of legal mterpretation that it seems unnecessary to jn. 
elude it m the act. If any State desires to have it included it can 
be added without danger. ' · 

9. No decwation that act ia not retroa.ctive.-Some laws contain 
a provision to the effect that " the powers by this act conferred 
shall not be .exer:cised so !"8 to deprive the owner of any existing 
property of 1te use or mamtenance for the purpose to which it is 
then lawfully devoted." While the almost universe.I practice is to 
make zoning ordinances nonretroactive, it is recognized that there 
may arifl8 local conditions of a peculiar character that make it 
necessary and desirable to deal with some isolated case by means of 
a retroactive provision affecting that case only. For this reason 
it does not seem wise to debar the local legislative body from dealing 
with such a situation. 

10. TM repeal, clauae.-No repeal clause has been included in the 
11.ct for the reason that the method of phrasing such 11, clause will 
vary in nearly every State. The local legislative custom as to repeal 
clauses should be followed. 

11. Date of taking effect.-For similar reasons the act does not 
include any provision as to the date on which it will take effect. Here 
also the local legislative custom should be followed. 

12. Typical orrJin.oJncu '11' local regwationB.-The department has 
made a careful study of the use, height, and area regulations em
bodied in 16 typical zoning ordinances, together with notes on the 
trend of certain newer ordinances. Single copies of this bulletin 
are available by application to the division of building and housing 
Department of Commerce, Washington, D. C. ' 

13. Interim ~nancea.-After the local legislative authorities 
have the power to zone, they are nearly always pressed to bring 
immediate protection to certain threatened localities. Sometimes 
the authorities frame an ordinance to cover a few blocks, or only a 
part of the city; this is called piecemeal zoning. Its adoption i9 
inadvisable and may lead to much litigation. Interim zoning, a). 
though undesirable, is not as objectionable as piecemeal zoning. 
Interim zoning, at least, has the advantage of applying to the whole 
dty. For instance, an ordinance providing that wherever thr~ 
fourths of the houses in a block are residential then no new business 

i' structure or factory can be built in that block is an illustration of 

i 
I 

·1 

I 
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A STANDARD STATE ZONING ENABLING ACT 3 

interim zoning. The reason it is objectionaLle is Lccam,c it is too 
general, not sufficiently adapted to the particuln.r need of each strl'ct, 
and therefore likely to be arbitrary in many cases. In such c11se, 
if a new house is built or an old one destroyed, the legal :rrotection 
of the district may be altered. In this sense the distri.ct is~" tmvel
ing zone." As such, a district hns no stability, and as the police 
power may be differently applied according to the acts of property 
owners it is not looked upon with favor by the courts. To pt'event 
this the words "at the time of the passage of this ordinance" should 
be inserted. If it is deemed necessary to prohibit a nonconforming 
building because of the consents or protests of the property owners, 
the ordinance should always be phrased so as to prohibit the non
conforming use, unless the desired majority files written consents 
with the officials. In other words, a provision which conditions the 
permi_ssion to have a nonconforming use upon the consents of a ma
jority of lhe property owners is void. If at all possible, the first 
zoning ordinance should be comprehensive. 

14. Note to revised edition, 19116.-A standard State zoning ena
bling act under which municipalities may adopt zoning regulations 
was first issued in mimeographed form in August, 1922. A revised 
edition was made public in the same form in January, 1923, and the 
first printed edition in May, 1924. In ibis second printed edition 
note 15a has been added to cover the needs of cases where it is found 
desinbie to control the development of areas adjacent to the city 
limits; and section 8, dealing with enforcement and remedies, has 
been revised in order to give the municipality more effective means 
of obtaining conformance to the zoning ordinance. 

The circulation of the standard act has not been confined to those 
directly interested in drafting State zoning legislation. Calls for 
it have been received from persons in all sections of the country 
who have desired to use it on account of its general bearing on the 
legal and social aspects of zoning. More than 551000 copies of the 
firsli printed edition have been sold by the Superintendent of Docu· 
ments. 

• 
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A STANDARD STATE ZONING ENABLING ACT 

SECTION 1. GRANT OF POWER.-For the purpose of promoting 
health,1 safety, morals, or I the general w~lfare • of the community, 
the legislative body• of cities and incorporated villages I is hereby 
empowered to regulate and restrict' the height, number of stories,' 

• •• hcaHh": It le to be noted that the word used Is "health," not "public 
health," for the latter narrows the appllcatloo. There are eoroe things that 
relate to the henlth only of the people living In a given dwelling, such, for 
instance, as the size of ynrde, and have only a remote J"elatlon to publlc health. 
If the term " public health " were used, the act might be set aside In a given 
case where It would be possible to show that the partlculnr provision In which 
legal action was being taken did not concern Itself with the public health but 
only with health. 

• " or" : It shonld be noted .that the word used ls " or " and not the word 
" and." If the latter word were used, then It might be necessary to show to 
the Mtlsfactlon of the court that aU four of the purposes mentioned were In
volved In a given case, viz, health, safety, morale, and generlll welfare. The 
nae of the word "or" limits the application to any one of the four Instead 
of to all of them. 

•" uencrol welfare": The mnln plllars on which the police power rests are 
thet1e four, viz, health, 88fety, morals, and general welfare. It Is wlee, there
fore, to limit the purposes of this enactment to these four. There may be 
danger In adding others. as "prosperity," "comfort," "con•enlence," "order,.; 
"growth of the city," etc., and nothing le to be gained thereby. 

•" Je17fiJJaUtle oollv": Thie term Is snfllclently understood to Include all forms 
of goYernment, Including commission and city manager, as well as the older 
forms of government. Whatever form of government exists. there must be 
some local body performing legislative functions. 

•" cilfu a-nil fncorporatetl tllUa17ea" : Thie phrase Includes those municipalities 
wbleb ordinarily will find It advantageous to be given zoning powers. In some 
States, where different forms of governmental provisions exist, It will be 
necessary to add those mnnlclpalltles to the term " cities and Incorporated vil
lages"; In either States the word "town" or "bor"'1gh" wlll probably need 
to be added. The term " cltles and lncorporated villages,'' however, wlll cover 
the normal eltna tlon. 
'" rc(ltdale and reatrlcl ": This phrnee la considered sufficiently all-embracing. 

Nothing wlll be gained by adding such terms 118 '' exclude,'' "segregate,'' ,; limit," 
" determine." 

'" namber of 1torle11": It Is thought wise to add this to the term "height," 1121 

courts may construe this expression narrowly, as limited to a given number of 
feet only, and may hold that this does not give the power to limit the ·number 
of stories, ·provided the building In question came within the limitation of the 
number of feet Imposed by the ordinance. It la obvious that the power to 
restrict the number of stories should be granted. 

4 
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and size of buildings• and other structurest" the percentage of lot 10 

that may be occupied, the size of yards, courts, and other open 
spaces,11 the density of population,11 and the location nnd uoo n of 
buildings, structures, and land for trade, industry, 1·csidence, or 
other purposes ... • 16• 11a 

'" 1ize of bufl1Hnga ": The t.erm " elze" Is a better expression to uee than 
"bulk" or "area," for the reneon thnt both "bulk" and "nren" lmr1Jy, to some 
extent, a regularity of outline that may not be Involved In all cnses, whereas 
"size" ls sufflcienUy all-Inclusive to cover all contingencies. 

• "other atructure, ": This phrase would lnclud~ other strnctureR which 
possibly might not be defined as "buildings," such ns open ehecl!I, blllbonrds, 
fences, eplte fences, etc., none of which can be etrlcUy consldere,t ne " bnlJd
lngs," as commonly understood. 
"" poroet1to11e of lot": This le a better method of e:xpresslon thnn granting 

the power to limit "the area of the bulldlng," as hu been done In some lnws, 
for the latter expression does not Imply a variation of the fraction of the lot 
built upon. 

.. "otlter opm &paces": Thia le a catch-all expression and le necef.lllnry in 
vtew of the fact that "yards " and "courts" are not defined In the act. 

""" deffllitg of population": The power to regulate density of population la 
comparatively new In zoning practice. It la, however, highly de11lrable. Many 
different methods may be employed. For this reason the phrase " density 
of population" Is a better phrase to use than one giving the power to " limit 
the number of people to the acre," as this ls only one method of llmltlng den
sity of population. It may be more desirable to limit the numbe.r of fnrullles to 
the acre or the number of families to II given house, etc. The expreesh>n " num
ber of people to the acre" 111 therefore more limited In Its meaning and 
describes only one way of reducing congestion of population, while U1e phrase 
" limiting derudt, of population" ls all-embracing. It le believed that, with 
proper restrictions, this provision wlll make po&11lble the creation of one-family 
residence districts. 

u "u,e ''.: This term le broad enough to Include all meanings desired. 
.. "otAer1parpoau ": Thie ls a catch-all phrase. It will Include every use.. 

. •Although the power to require open spaces allows the fixing of setback 
building lines, eome recent acts contain a specific gr11nt of thnt power. The 
establlehment of setback lines Is somewhat novel In zoning practice hut ls 
beginning to be employed. As It le In the minds of some people of doubtful 
legality and bas not as yet been sustained by the courts, this power hna not 
been Included here. If It should be desired to grant such power, It can rendllJ' 
be done by adding at the end of this eecUon the following words: " and may 
alao estnbllah setback hufldlng lines." 

.. Some communities flnd It desirable to control the development of areas 
adjacent to the city's limits-which, lo many cases, are ultimately to become a 
part of that city. Where It ls desired to control those "fringes of cities," the 
legislature may grant such power to any community. Where this power Is 
desired, strike out the period ·atter the word " purposes" at the end of section 1 
i.nd add the following: " within the boundarleB of such city or vllloge: and, In 
the case of cltlee having a population of 25,000 or over, alM within thnt non
municipal territory Immediately adjacent and contiguous to U1e bounrlnrlcs of 
BOch city and extending for the radial distance of G miles beyond 11ul"b botm
darlee In all directions." CauUon should be given. however, tb11t lbl11 effort 

4359• -26--2 
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6 U.S. DEPARTME~T OJ!' COMMEBCB • 

Sl!lC. 2. DrBTRrCTB.-For any or all of said purposes the local legis
lative body may divide the municipality 18 into districts of such num
ber, shape,i' and area as may be deemed best suited to carry out the 
purposes of this act; and within such districts it may regulate and 
restrict the erection, construction, reconstruction, alteration, repair, 
or use 19 of buildings, structu·res, or land. All such regulations shall 
be uniform for each class or kind of buildings throughout each dis
trict,19 but the regulations in one district may differ 20 from those in 
otlaer districts. 

Sm. 3. PuRI'08P.S IN VIEw.11-Such regulations shall be made in 
accordance with a comprehensive plan II and designed II t.o lessen 
congestion in the streets; to secure safety from fire, panic, and other 
dangers; t.o promote health and the general welfare; to provide 
adequate light and air; to prevent the overcrowding of land ; to avoid 
undue concentration of population; to facilitate the adequate provis
ion of transportation, wa.ter, sewerage, schools, parks, and other pub- . 

by one comniunlt1 to control tlie development of some other communlt1 will 
often give ·rlee to political and pracllcal dllllcultles. It la for this reason that 
this provlBlon ls not Included In the text of tile act· but appended as a note, to 
be used b1 those who desire It. Thia question wlll ultimately have to be deal~ 
with, however, In moat cases, by a process of' regional planning. • . 

• " munlclpaUtr " : Thia term la sufflclent11 broad to Include cltlea, to.wns, 
Tlllngea. boroughs, or whatever governmental unit mny be Involved. 

11 " •hape •• : This permlta district& of irregular outline, something that Is 
quite necessney. 

•,. ,:-econ,tn,clfon. Glteratfoa, r61)0lr, or UH" : All of these words are thought 
neeess1uy, so as to allow no loophole for evasion of the law. 

11 " uniform for each olssa or. A:lnll of F,vlldlng• ll&roughoul eaoA d'8tricl ": 
Thia la Important, not so much for legal reasons as because It glTes notice to 
property owners that there shall be no Improper dfllCl'lmlnatlons, but that all 
In the enme clasB shall be tredttld alike. 

• " mar differ " : Tbls la the essence of zoning, and without this expresB au: 
thorlt7 from the leg1Blatare to make different regulations In dUferent dJstricta 
sonfng might be of doubtful Talldlty. · • 

.. " Purpo•e• (n view,. : This section should be clearly differentiated from 
the atatement of purpose · (under the pollClt power) contained In the first 
111mtence of eectlon 1. nat defined and limited the powers created by the 
legislature to the municipality under the police power. TA.ta section con~ 
talns practically a direction frona the legislative body as to the purposes In 
Tlew lo establishing a zoning ordinance and the manner In which. the work 
of prep11rlng such an onllnanee shall be done. It ma1 be said, In brief, to 
eonatltiJte the " atmosphere " under which the 110nfng ls to be done. . 

• " "'4111. 0 oo,npreAeftSloe pfa11" : Thia will preTent haphazard or )Jlece
meal 110nlng. No zoning should be done without BUCh a comprehensive study. · 

• ,. au cksff11164": Thfi ls the statement of direction given by the legla
lature referred to lu note 21. It baa purposely been made to Include many 
purpotll!L There are not the aame dangers lnvolTed here that there are ID 
adding to the statement or purpoaea under the police Power, 88 aet forth In 
the tlrst lll!DU!DCe of aectloa L 

A STANDARD STATE ZONING EN ADLING ACT 7 

lie requirements. Such re.gnlations shall be made with reAAOnn.ble 
-consideration, among other things, t.o the character of the district 11nd 
its peculiar· suitability for particular uses,~• and with n. view to con
serving the value of bltildings • and encoumging the most B}lpr~ 

priate use of land throughout such municipality. 
Sr.c. 4. Mnnoo or rROCF.nun&-'fhe legislative · body of such 

municipality shall provide for the mnnner,. in which sue~ reguln
tions and restrictions and the boundaries of such districts shall be 
dot.ermined, established, and enforced, and from time to time 
amended, supplemented, or changed. However, no such regulation, 
restriction, or boundary shall become effective until aft.er a public 
hearing n in relation thereto, at which parties in interest and citi
zens II shall have an opportunity to be beard. At least 15 days' 
notice •• of the time and place of such hearing shall be published in an 
official paper, or a paper of general circulation, in such municipality. 

Sm. 5. CnANOES. 80-Such regulations, restrictions, and boundaries 
may from time lo time be amended, supplemented, changed, modified, 
or repealed. In case, however, of a protest against such change," 

• " pecuJfar .-HaF,fHti, for parHotdar uae• " : This Is a reaMUrnnce to prop
erty Interests that IIOnlng Is to be done In R aane and prnetfcal way. 
. • " oonaenmtg lhe 11Gl11e of buUtHnD• " : It should be noted tbat zoning la 
not Intended to enhance the value of buildings but to conserve that vnlu
that ls, to prevent depreelatlon of values such as come In "blighted dle
trlcta," for lnstanc&-but It '3 to encouragp the most appropriate n~ of lnnd. 
. •" prot,fde fw 111.e manner" : Jn view of the great Tarlety In tbe form of 
govemment that exists throughout the countr1, ft ls not thought wise to uae 
the expre11&lon "provide by ordinance," for that method maJ be ln11pproprlate 
ID tJ1oae communltlea that have commission government or city managers. 
·. • .. afler a pvbHo Aeffltlf " : It ls thought wise to require by statute that 
there must be a public hearing before a zoning ordinance becomes effective. 
,itere should be, 88 a matter of policy, man1 such hearings. 

• " au citkma " : Thia permit& an1 person to be heard, and not merely 
property owners whose. propert1 Interests may be adverRel1 affected by the 
pl"OJ)Olled ordinance. It Is right that every cltl?.eu should be able to m11ke 
·)Ifs voice ~eard and protest agalnat any ordinance that might be detrimental 
to the beat Interests of the elt1. 

•"16 "'II'' notice": This requirement can be varied to conform to local 
euatom. All that Is Important ls that there should be due and proper notice 
and ample time for el~s to study the proJ)Ollala and make their oppoBIUOn 
manifest. . 

• "011.aflfffJ• ": It Is obvious that provl~on must be mode for chnngln~ 
the ·regulations u conditions ehonge Ol' new conditions arlae, otherwise ,mnlng 
would be a .. strait-Jacket" and a detriment to a communfl)' Instead of an 
aaaet. • 

• " cll.Gnge ": Thls h!rm, as here used, It ls believed wlll be conatmed by 
the courts to Include "amendments, supplements, modifications, and rrJlf'lll," 

: In 'rlew of the language which It follows. These wonlR might be added after 
the word "change," but have been omitted for the 1111ke of brevltJ. On the 
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signed by the owners of 20 per cent or more either of the area of 
the lots•• included in such proposed change, or of those immediately 

. adjacent u in the rear thereof•• extending -- feet therefrom 81 01· of 
those directly opposite 88 thereto extending -- feet 89 from tl;e street 
:frontage of such opposite lots, such amendment shall not become 
effective except by the fo.vorable vote of three-fourths of all the 
~°?1bers" of. the legislative bocly of such municipality. The pro
v1S1ons of the previous section relat.ive to public hearings and official 
notice shall apply equally to all ch,mges or amendments. 

SEo. 6. ZoNINo COM:111es10N.-ln order to avail itself of the pow
ers conferred by this act," such legislative body shall appoint a 

other hand, there must be atnblHty for zoning ordinances I[ they are to be of 
•alue. For this reaaou the practice baa bet'n rather generall1 adopted of per. 
milting ordinary routine changes to be adopted by a maJorlt.:, Tole of the local 
leglalatlye body but reqnlrlng a three-fourths vote ln the event of a protest 
from a substantial propot'tloo of property ownei-a whose Interests are affected. 
Thia baa proved ln pracUce to be a sound procedure and baa t.ended to atablllze 
the ordinance. 

• "at'fM of Ills Iola": Most laws heretofore enacted, baaed on the flrat 
enactment In New York Cit:,, bnve uaed ownemhlp of feet f:rontage aa the 
bafll11 fot' this consent. Tills baa given rise to many dllBeultles In practice, 
especlal17 with comer }ota which hove frontage on two streets and whose 

· owners accot'dlngl7 have hod two votes to the ·sJngle vote of the other prop
erty ownen. In order to get rid of this unneceesarlly complex method of 
determining aolel7 the qneatton of aaaent to a change In the ordinance, It Is 
recommended that area of tlMI Iola lnc1ncled In the proposed change be used as 
the basis Instead of feet frontage. Thie will do awa1 with the present unfair 
element of double voling and the unnecessary compllCl!,Uona of the geDet'allJ' 
used method. 
•" or of IAoao fmmedfatelr, 411/oce,d ": Tbet"e are three group11 of property 

ownership, and If 20 per cent of anr, one of these object to the proposed change 
It wlll requlre a three-fourths vote of the legislative bod1 before the change 
can become effecllve. These three are (1) the owners of the Iota Included In 
the chanp, (2) the owners of the lots lmmedlateI1 adjacent In the reat', and 
(8) the OWDl!l'B of the lots directly OpJ)OSlle. . 

• " fmme,Hatelr, ad/GCent i,a fAe re.or tkreof " : This pht'llae Is oeceaar, for 
pn!elalon ; otherwise · there will be doubt,. and owners of Iota In the reat' but 
some distance awa1 might claim th!,-rlght to be Included In the obJectlou. 

... nlcn4fn, -- feet '1ure~: There ahould be Inserted In the act ·the 
numbet' of feet which Is the··prevalllng lot depth In the munlclpalltlea of the 
State. ·. . 

• " dll'eatlr, oppoaite" : The same consldet'atlons appl7 to this phrase as to 
"lmmedlatel7 adjacent In the rear thereof." 

• " all ·tlMI member, ": It 18 lmJM)rtant to use this opreaslon, otherwise 
cbangea In the ordinance might be made b7 a three-foDrtha vote of the mem
bers present at a given meeting. 
•" I• Order to aNQ fUelf of Ills pD1l1fln COflferre• r,, tr.fa aat ": Witboat 

tbla pbnse It would be Decell88rJ for the local leglalatlYe body tortbwlth to 
appoint a sonlng commlulon, Hen though It was not desired to take up aon
tn1 at tbat time. Dia act Ill an enabling act empo.,,,,.,,,, action, not .mums 
It mandato17. 

• 

·• 
! 
I 
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commission,•• to be known as the zoning commission, to recommend 
the boundaries of the various Ol'iginal districts and appropriate 
regulations to be enforced therein. Sucli commission shall mnke a 
preliminary reparli and hold publie\hearings thereon before s\~b
mitting its final report, and such legislative body shall not hold tts 
public hearings o~Jtake action unti~ to it has received the final report 
of such commission. Where a city plan commission ' 1 o.lreatly ex
ists, it may be appointed" as the zoning commission." 

SEc. 7. BoARD OF ADJU8TMENT.-Such local legislative body may 
. provide :for the appointment of a board of adjustment, and in the 
regulations and restrictions adopted pursuant to the authority of this 
act may provide that the said board of adjustment may, in appro
priate cases and subject to appropriate condit_ions and safeguards, 
make special exceptions to the terms of the ordinance in harmony 
with its general purpose and intent o.nd in accordance with general or 
specific rules therein contained. 

• u 11hall eppoCnl e commia.rion " : Even though a committee of the local le-gls
latlve bod7 might be enllrel7 competent to undertake the painstaking, careful, 
and prolonged detalled study that ls ordlnarl)J ln•olve(l In the prepnratlon of 
a zoning ordinance and map, the appointment of an outside bod7 of repreRC11ta
Uve clUzena Is most desirable aa a means of securing that participation la 
and thorough nnderatandlng of the zonlng ordinance which wlll Insure lta ac
ceptance by the people of the partlcular municlpallt7. One of the mo11t Impor
tant functions of such a commlaalon Is the holding of numerous conferences 
ln all parta of the clt1 wltb all clall8es of Interests. No zoning ordinance 
should be adopted until such work baa been done. 
•" eAaJI ao, Jaold u, puMfo Awrlng11 or f4ke acllon 1udR": Tbls Is n pro-per 

1111feguanl ngalnsl hast7 or 111-cousldet'ed action, It should be carefully noted 
that this la In no aeuse a delegation of Its powers by the local leglslntlve bodJ 
to the zoning commlsalon. The legislative body ma1 atlll reverse the recom
mendations of the zoning commlll!llon. 

11 "aUg plan comm'811iD11": It la hlghl7 desirable that all 7'.onlng schemes 
should be worked ont aa an lntegral pert of the clt1 pion. For that reB.110n 
the cit:, plan commlaalon, preferabl7, should be lntrusted with the making of 
the zoning plan. 

• u mag fie appoin.,ed ": It should be noted that ltR appointment Is not made 
mandatory, however, as sometimes there will be local reasons !or desiring. a 
Bep8!'8te body. 

•" Zoning oomml1doti": Some laws contain a provl1,lon to the effect that all 
changes In the Ot'dlnance shall be reported upon b7 the zoning commission. be
fore action on them can be taken by U1e leglslatlve body. Buell 11 provision 
ha11 M• been Included here. In the flrat place, that Involves rontlnnlng the 
zoning commlaslon as a permanent bod7, wt1lcb n1R7 not; be desirable. 111 lbe 
second place, lt Is llefore a ffl>Jllng ordinance la e11tobl111hed that the nece111dl7 
e::dsts for that ·careful study and lnve:otlgatlo11 wl1lch a Sfmlng comml1111lon can 
so well perfoun. Amendments to the orlglnal ordlnnnce do not as a rule re
quire such eomprebenalve atad1 an,l may be. pnased upon by the lt>itlstntlve 
bodJ, provided that proper notice and opportnnlty for the publlc to expre119 Its 
Ylews have been 1lven, 
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The board of adjustment shall consist of five members each to 
be appointed for a t.enn of three years" and removable for' cause by 
the appointing authority upon writt.en charges and after public 
hearing. Vacancies shall be filled for the unexpired term of any 
member whose term becomes vacant. 

The h_oard shall adopt rules in accordance with the provisions of 
any ordtnance adopted pursuant to this act. Meetings of the board 
shall be held at the call of the chairman and at such other times 
as the board may determine. Such chairman, or in his absence the 
acting chairman, may administ.er oaths and compel the attendance of 
witnesses. All meetings of the board shall be open to the public. The 
board shall keep minutes· of its proceedings, showing the vote of each 
member upon each question, or, if absent or failing to vote, indicating 
such fact, and shall keep records of its examinations and other official 
actions, all of which shall be immediately filed in the office of the 
board and shall be a public record. 

Appeals to the board of adjustment may be taken by any p~rron 
aggrieved or by any officer, department, board, or bureau of the 

.municipality affected by any decision of the administrative officer. 
Such appeal shall be taken within a reasonable time, as provided by 
the rules of the board, by filing with the officer from whom the appeal 
is .taken n.nd with the board of adjustment a notice of appeal speci
fymg the grounds thereof. The officer from whom the appeal is 
taken shall forthwith transmit to the board all the papers constitut
ing the record upon which the action appealed from was taken. 

An appeal stays all proceedings in furtherance of. the action ap
pealed from, unless the officer from whom the appeal is taken certifies 
to the board of adjustment after the notice of appeal shall have 
btt.n filed with him that by reason of facts stated in the certificate a 
stay would, in his opinion, cause imminent peril to life.or property. 
In such case proceedings shall not be stayed otherwise than by a re
straining order which may be granted by the board of adj"Qstment 
or by a court of record on application on notice to the officer from 
whom the appeal is taken and on due cause shown. 

The board of adjustment shall fix a reasonable time for the hear
ing of the appeal, give public notice thereof, as well as due notice to 
the parties in interest, and decide the same within a reasonable time. 
Upon the hearing any party may appear in person or by agent or by 
attorney. · 

The board of adjustment shall have the following powers: 
1. ·To hear and decide appeals where it is alleged there is error in 

any order, requirement, decision, or determination made by an ad-

11 " each lo be oppolnfetl for IANe veor•": Thia ~an be altered to proylde for 
overlapping terms, If desired. 

A STANDARD STATE ZONING ENABLING ACT 11 

ministrative official in the enforcement of this act or of any ordi
nance adopted pursuant thereto. 
· 2. To hear and decide special exceptions to the terms of the ordi

nance upon which such board is required to pass under such 
ordinance. · 

3. To authorize upon appeal in specific cases such variance from 
the terms of the ordinance as will not be contrary to the public in
terest, where, owing to special conditions, a literal enforooment of 
the provisions of the ordinance wiU result in unnecessary hardship 
and so that the spirit of the ordinance shall be observed and sub~ 
stantial justice done. · 

In exercising the above-mentioned powers such board may in 
conformity with the p~ovisions of this act, reverse or affirm, wh1olly 
or partly, or may modify the order, requirement. decision or deter-

. t· 1 ' ' mma 10n appea ed from and may make such order, requirement de-
cision, or determination as ought to be made, and to that end ;ho.JI 
have all the powers of the officer from whom the appeal is taken. 

The concurring vote of four members of the board shall be neces
sary to reverse any order, requirem0J1t, decision or determination of 
any such administrative official, or to decide i~ favor of the appli
can~ on any matter upon which it is required to pass under any such 
ordmance, or to effect any variation in such ordinance. 
. ~ny person or persons, jointly or severally, aggrieved by any de

c1s1on of the board of adjustment, or any taxpayer, or any officer, 
department, board, or bureau of the municipality, may present to a 
court of record a petition, duly verified, setting fm::th that such 
decision i11 illegal, in whole or in part, specifying the grounds of 
the illegality. Such petition shall be presented to the court within 
30 days after the filing of the decision in the office of the board. 

Upon the presentation of such petition the court may allow a writ 
of certiorari directed to the board of adjustment to review such 
decision of the board of adjustment and shall prescribe therein the 
time within which a return thereto must be made and served upon 
the relator's attorney, which shall not be less than 10 days and may 
be extended by the court. The allowance of the writ shall not stay 
proceedings upon the decision appealed from, but the court may on 
appli~a~on, on notice to the board and on due cause shown, gra~t a 
restrammg order. • 

'.f~e board of adjustment shall not be required to return the 
or1gmal papers acted upon by it, but it shall be sufficient to return 
certified or sworn copies thereof or of such portions thereof as may 
be caUed for by such writ. The return shall concisely set forth such 
other facts as may be pertinent and material to show the grounds of 
the decision appealed from and shall be verified. 
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If, upon the hearing, it shall appear to the court that testimony 
is necessary for the proper disposition of the matter, it may take 
evidence or appoint a referee to take such evidence as it may direct 
and report the same to the court with his findings of fact and con
clusions of law, which shall constitute a part of the proceedings 
upon which the determination of the court shall be made. The court 
may reverse or affirm, wholly or partly, or may modify the decision 
brought up for review. 

Costs shall not be allowed against the board unless it shall appear 
to the court that it acted with gross negligence, or in bad faith, or 
with malice in making· the decision appealed from. 

All issues in any proceeding under this section shall have prefer· 
,nee over all other civil actions and proceedings. . 

Sm. 8. ENPORCBKBNT AND REMEDIEB.45-The local legislative body 
may provide by ordinance for the enforcement of this act and of any 
ordinance or regulation made thereunder. A violation of this act 
or of such ordinance or regulation is hereby declared to be a mis
demeanor, and such local legislative body may provide for the pun· 
ishment. thereof by fine or imprisonment. or both. It is also empow
ered to provide civil penalties for such violation. 

In case any building or structure is erected, constructed, recon
structed, altered, repaired, converted, or maintained, or any building, 
structure, or land is used in violation of this act or of any ordinance 
or other regulation made under authority· conferred hereby, the 
proper local authorities of the municipality, in addition to other 
remedies, may institute any appropriate action or proceedings te to 
prevent such unlawful erection, construction, reconstruction, altera· 

•• " Bnforcemeftl oncl Jl.emcdlea": This eecUon ls· vital. Without It the local 
authorities, BB n rule, will be powerless to do more than inflict a fine or 
penalty tor violation of the zoning ordinance. It ls obvious that a person 
desiring undue privileges will be glad to pay a tew hundred dollars in ftnes or 
penalties If thereby he can obtnln a prlvllege to build In a manner forbidden 
by law, or use his building ln an onlnwtnl manner, when he may profit thereby 
to tbe extent ot many thousands of dollars. What ls necessary ls tbnt the 
authorttles shall be able to atop promptly the construction ot an unlawful 
bulldlng before it ls erected and restrain and prohibit an unlawtol use. 

•"Ang opproprlate action or proceedlnga ": Under the provlslons ot this 
1.eetlon the local authorities mny use any or all of the following methods In 
trying to bring about compliance wlth th~ lnw: They may sue the responsible 
person for a penalty ln a civil eult; they may arrest the ofrender and put him 
1n Jnll : they may stop the work ln the case ot a new bnlldlng and prevent 
1t11 goluit nn ; they ma:, prevent the oecu11nncy of a building and keep It 
va('llnt untn euch time a11 tbe condltlon11 complained ot are remedied; they 
can evict the occupants of a bulldlng when the conditions are contrary to law 
and preveut lta reoccnpnncy until the conditions have been cured. All of the1!e 
things the local aathorltles should be given power to do lf zoning laws are to 
be elfecUYe. 

t 
I 

r 
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tion, repair, conversion, maintenance, or use, to restrain, correct, or 
abate such violation, to prevent the occupancy of said building, 
structure, or land, or to prevent any illegal act, conduct, business, or 
use in or about such premises. 

SEC, 9. CONFLICT WITII OTHER LA ws.• - "\Vherever the regulations 
made under authority of this act require a greater width or size of 
yards, courts, or other open spaces, or require a lower height of build
ing or less number of stories, or require a greater percentage of lot 
to be left unoccupied, or impose other higher standards than are 
required in any other statute or local ordinance or regulation, the 
provisions of the regulations mo.de under authority of this act shall 
govern.. Wherever tbe provisions of any other statute or local ordi
nance or regulation require a greater width or size of yards, courts, 
or other open spaces, or require a lower height of building or a less 
number of st.ories, or require a greater percentage of lot to be left 
unoccupied, or impose other higher standards than are required by 
the regulations made under authority of this act, the provisions of 
such statute or local ordinance or regulation shall govern. 

"" Con/Hol wilh 0th.er Jaw•" : By this provision tbe community le nlways 
assured of the maintenance of the higher standard. Without a provision of 
this· kind the later enactment would probably govern. This requirement Is 
eepeclally necessary In thoae States whlch now have or Inter may enact 
houelng laws, as howdng iRwa also contain requirements as to height of dwell
ings, size of yards, and other open spaces. etc. 

0 
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COMMENTS 

Standing To Appeal Zoning Determinations: The 
"Aggrieved Person" Requirement 

During the twentieth century the states have increasingly uti
lized their police power to control the use of land.1 All fifty states 
have now enacted zoning enabling legislation,2 much of which is 
based in whole or in part on the Standard State Zoning Enabling 
Act.3 Typically, these zoning acts, 'iike the Standard Act, empower 
municipalities4 to promulgate land use regulations by dividing the 
municipality "into districts of such number, shape, and area as may 
be deemed best suited to carry out the purposes of this act .... "0 

Most zoning acts specify that "all such regulations shall be uniform 
for each class or kind of buildings throughout each district, but the 
regulations in one district may differ from those in ·other districts."0 

Despite the desire for uniform land regulation, however, a num
ber of ''safety valves" have been incorporated into zoning procedures 
to provide for necessary diversity and to ensure fairness in the 
implementation of zoning regulations.7 One of the most important 
of these is the "board of_adjustment,"8 which has the power to grant 

1, See, e.g., Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926); City of 
Aurora v. Burns, 319 Ill. 84, 149 N.E. 784 (1925): cf. Brandon v. Board of Comm'rs, 124 
N.J.L 135, 142-43, 11 A,2d 304, 309 (Sup. CL), afj'cl, 125 N.J.L. 367, 15 A.2d 598 (Ct, 
Err. 8: App. 1940). 

2, See Cunningham, Land-Use Control-The State ancl Local Programs, 50 IOWA L, 
REv. 367, 369 n.3 (1965). 

3. The STANDARD STATE ZONING ENABLING Am: (hereinafter cited as STANDARD Aar) 
was sponsored by the United States Department of Commerce. Originally published in 
1924, it is now out of print, but is reproduced at 8 R.ATHKOPF, ZONING AND PLANNING 
100-1 to -6 (3d ed. 1956). 

4. Over half the states also authorize counties or townships to enact zoning rcgula· 
tions. See, e.g., MICH. COMP. LAws §§ 125.201-.232, 125.271-.301 (1948), as amended, 
MICH, COMP. LAws §§ 125.201-.218, 125.272-.298 (Supp, 1961). 

!S. STANDARD Aar § 2. See, e.g., Ar.AsKA STAT, ANN. § 29.10.219 (1962); IOWA CODE 
ANN. § 414.2 (1949). 

6. STANDARD Act § 2. (Emphasis added.) See, e.g., Aruz. REv. STAT. ANN, § 9-461C 
(1956); KY. REY, STAT, § 100.067(2) (1962). 

7. See V. F. Zahodiakin Eng'r Corp. v. Zoning Bd. of Adjustment, 8 N.J. 386, 86 
A.2d 127 (1952); Guenther v. Zoning Bd. of Review, 85 R.I. 37, 125 A.2d 214 (1950); 
Azalea Corp. v. City of Richmond, 201 Va. 636, 112 S.E.2d 862 (1960), 

8. See STANDAIID Am: § 7; ARK. STAT. ANN. § 19-2816 (1956); GA, CODE ANN, § 69,815 
(1957). Some statutes refer to this body as the Board of Appeals. See Van Aukcn 
v. Kimmey, 141 Misc. 105, 252 N.Y.S. 329 (Sup. Ct. 1930). Others title it the Zoning 
Board of Review. Sec Buckminster v. Zoning Bd. of Review, 69 R.I. 396, 33 A.2d 199 
(1943). 

For the general functions of such boards, see 2 RATHKOPF, op. cit. supra note 3, at 
37-1 to -12. See also Anderson, The Board of Zoning Appeals-Villain or Victim1, 18 
SYRACUSE L. REV. 353 (1962); Dukeminier &: Stapleton, The Zoning Board of Adjustment: 
A Case Study in Misrule, 50 KY. L.J. 273 (1962); McSwain, The Zoning Board of 
A.cljustm1mt, 13 BAYLOR L. REY. 21 (1961); Souter, Zoning Appeals-How a Board of 
Zoning Appeals Functions, Mich. S.B.J., May 1961, p. 26. 

[ 1070) 
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such "variance from the terms of the ordinance as will not be con
trary to the public interest, where, owing to special conditions, a 
literal enforcement of the provisions of the ordinance will result 
in unnecessary hardship, and so that the spirit of the ordinance shall 
be observed and substantial justice done."9 Moreover, in appropriate 
cases the board may make special exceptions to the terms of a zoning 
ordinance.10 

Before an individual can obtain a variance or sp_ecial exception, 
he must first apply for a permit from a building inspector to under
take the desired action. Since the building inspector has no power 
to grant a variance, this preliminary requirement appears unneces
sary when it is clear that the contemplated use is outside the standards 
of the ordinance; the inspector can issue a permit only if he finds 
that the contemplated land use is in fact permitted by the terms of 
the ordinance.11 

If the building permit is denied for any reason, the applicant 
generally has the right to appeal to the board of adjustment as a 
"person aggrieved ... by any decision of the administrative offi.cer."12 

The board is then required to hold hearings on the denial of the 
permit and to determine whether a variance should be granted. 
If the requested variance is denied by the board, the applicant 
may appeal, as a person aggrieved, to a proper court.18 On the 
other hand, if the variance is granted by the board, third par
ties may qualify as persons aggrieved and may litigate the issue 
in court.14 "Aggrieved person," however, is not defined by the 
statutes. Consequently, it has been left to the courts to delineate 
the standards which govern the status of an applicant or a third party 
as an aggrieved person entitled to appeal. It is the purpose of this 
discussion to examine the requirements for applicants and for third 
parties to have standing as persons aggrieved by decisions of the 

9. E.g., STANDARD Am: § 7; NEV. R.Ev. STAT, § 278.290(l)(C) (1963). In some states the 
power to grant variances may be given to the local governing body. See Dallstream and 
Hunt, Variations, Exceptions and Special Uses, 1954 U. ILL. L.F. 213. 

IO. E.g., STANDARD Acr § 7; TENN. CODE .ANN, § 13·706 (1955). For the distinction 
between a variance and an exception or a special use permit, see Devereux Founda
tion, Inc., 351 Pa. 478, 483-86, 200 Atl. !H7, 521 (1945). · 

11. See, e.g., City of Yuba City v. Chemivasky, 117 Cal. App. 568, 4 P.2d 299 (1931); 
Jennings v. Connecticut Light &: Power Co., 140 Conn. 650, 103 A.2d 535 (1954); .Board· 
walk&: Seashore Corp. v. Murdock, 175 Misc. 208, 22 N.Y.S.2d 611 (Sup. Ct. 1940). 

12. STANDARD Ar:::r § 7. See, e.g., FLA. STAT . .ANN. § 176.11 (1943); N.Y. VILLA.GE LAW 
§ 179-b. A number of statutes specifically provide for an appeal to the board by "any 
person aggrieved by his inability to obtain a building permit." E.g., NEV. REV. STAT. 
§ 278.!IIO(l)(a) (1931); PA. STAT. ANN. tit. 16, § 5230 (1956). Thus, in most states, ap
peals to the board are generally based on the refusal of a building inspector to issue 
a permit. See Kelley v. Board of Zoning Appeals, 126 Conn. 648, 650, 13 A.2d 675, 
676 (1940). 

13. See, e.g., STANDARD Ar:::r § 7; N.Y. VILLAGE LAw § 179-b. 
14. See STANDARD Ar:c § 7. 
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administrative officer and the board of adjustment,111 and to consider 
the validity of some of the factors that have been emphasized by the 
courts in-resolving the issue, 

I. PERMIT APPLICANTS AS AGGRIEVED PERSONS 

In general. the courts have not provided meaningful indicia 
as to the degree or kind of interest that an applicant must have to 
qualify as an aggrieved person. This judicial vagueness can be 
attributed in part to the fact that variance appeals are generally 
concerned solely with the basis of the denial; the standing of the 
appellants is assumed to be proper. When the standing issue is 
raised, however, it appears that two principal factors are relied 
upon to determine whether an applicant is a person aggrieved. 
First, the appellant must show some substantial legal or equitable 
incident of "ownership" in the property in question; second, he must 
show a significant economic interest in the outcome of the variance 
proceeding.18 

In a majority of the decisions, it is the "legal or equitable interest" 
factor that has received primary consideration. In fact, most courts 
have held that even though a substantial economic interest is mani
fest, a party lacking a cognizable legal interest canri.ot be considered 
"aggrieved."17 It would seem, however, that economic factors should 
be given greater stress. especially in circumstances where the legal 
or equitable interest in the property is slight but the outcome of 
the litigation may have substantial economic effects. On the other 
hand. if a person has no interest in the property, he will not and 
should not be granted status as an aggrieved party.is 

The effect of the two factors-legal and economic-can best be 
illustrated by a consideration of the various situations in which an 
applicant may become an aggrieved party. The problem arises, of 
course, when the possessor of some interest in the property in ques
tion applies for a permit or a variance and it is denied.10 

15. The requirements for being aggrieved by decisions of the zoning board of 
adjustment or by the zoning officer overlap lYith, but are not identical to, the require• 
ments for being aggrieved by local legislative action through enactment or amendment 
of the ordinance. The latter issue is not dealt with as such by this discussion, although 
the question is present in a few of the cases cited. 

16. A few courts, however, adopt neither a legal nor an economic analysis, Instead, 
any applicant who is refused a permit is automatically "aggrieved." See Smith v. Sel· 
ligm.an, 270 Xy. 69, 109 S.W,2d 14 (1987); l3uckminster v. Zoning 13d. of Review, 68 
R.I. 515, llO A.2d 104 (1948). · 

17, See, e.g., Chad Homes, Inc. v. l3oard of Appeals, 5 Misc. 2d 20, 159 N.Y.S.2d BB!l 
(Sup. Ct. 1957); Kuznowslti v. Board of Zoning Appeals, 53 Lack, Jur. 5B (Pa. C.P. 1952), 

18, Krieger v, Scott, 4 N.J. Misc. 942, 184 Atl. 901 (Sup, Ct. 1926) (per curlam); 
Dimitri v. Zoning Bd. of Review, 61 R.l. 825, 200 Atl. 96!1 (1988). 

19. It is possible for an applicant to become aggrieved upon the approval of a 
variance. This occurs when the board grants the variance but attaches objectionable 
conditions. See Rand v. City of New York, !I Misc. 2d '169, 155 N.Y.S.2d 'lliS (Sup, Ct. 
1956), 
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A. Property Owners 
One who owns property outright and is denied a permit or 

variance clearly has standing to appeal, since fee ownership carries 
with it the highest degree of both legal and economic implications. 
Indeed, the rule granting a property owner standing is so well 
established that few direct statements have been enunciated on this 
point. The major support for the rule comes from decisions that a 
person is a property owner and an aggrieved party,20 or inferentially 
from cases allowing appeals by an agent of the owner or by a pros
pective vendee.21 For example, in Dunham v. Zoning Bd.22 the court 
ruled that it was unnecessary to decide whether a conditional vendee 
had a sufficient interest in the property to apply for a special excep
tion, since "the application in question was also made, signed and 
prosecuted personally before the board by the owner of the land 
whose right under the ordinance to apply for such an exception is 
not questioned."28 

B. Agents of Property Owner 

An application of ordinary rules of agency would seem to require 
that an agent be held to possess, for the purpose of determining 
standing, whatever interest his principal has in the property. Al
though few courts have ruled directly on the question, it seems clear 
that an agent of the fee owner may be an aggrieved party. For 
example, it has been held that a construction company24 or an 
architect26 may appeal in the capacity of "agent for the. owner," and 
other courts have viewed successors in interest during the pendency 
of the application28 or conditional vendees27 as persons aggrieved. 
Generally, the courts have found the requisite interests on the 
theory that the party in question is an implied agent of the 
owner. Furthermore, at least one court has held a "straw man" 
to be a person aggrieved, on the theory that he was a fiduciary for 
the true mvner.28 It would appear, therefore, that standing to appeal 
should be granted to an agent whenever his principal, whether 
or not he is the outright owner of the property, could himself 
qualify as an aggrieved party. 

20, See, e.g., Scholl v. Yeadon .Borough, 148 Pa. Super. 601, 26 A.2d 185 (1942). 
21, See cases cited notes 24-28, 84-41 infra. 
22, 68 R.I, 88, 26 A,2d 614 (1942). 
28. Id. at 92, 26 A.2d at 616. 
24, Stout v. Jenkins, 268 S.W ,2d 648 (Ky. 1954). 
25. Protomastro v • .Board of Adjustment, 8 N.J. Super. 539, 67 A.2d 231 (Super. Ct. 

L 1949), rev'd on other grounds, 8 N.J. 494, 70 A.2d 878 (1950). 
26, Fcneck V, Murdock, 16 Misc. 2d 789, 181 N.Y.S.2d 441 (Sup. Ct. 1958). 
27, Arant v. Board of Adjustment, 271 Ala. 600, 126 So. 2d 100 (1960); Slater 

V, Toohill, 276 App. Div. 850, 98 N.Y.S.2d 153 (1949) (memorandum decision}; Hickox 
v. Griffin, 274 App. Div. 792, 79 N.Y.S.2d 193 (1948), rev'd on other grounds, 298 N.Y. 
365, 83 N.E.2d 886 (1949). · 

28. Dion v • .Board of Appeals, 344 Mass. 547, 188 N.E.2d 479 (1962). 
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C. Lessees 
In Nicholson v. Zoning Bd. of Adjustment,20 the Pennsylvania 

Supreme Court pointed out that a tenant occupies "a status which 
permits him to apply for a variance and ... he is a 'party aggrieved' 
within the meaning of that term as used in the Enabling Acts and 
ordinances enacted pursuant to them."80 The implication of the 
Nicholson case is that a tenant or lessee always has sufficient eco
nomic and legal interests in the property to qualify as an aggrieved 
party. While Nicholson represents the majority view,81 a few cases 
have come to the contrary conclusion. Thus, it has been held that 
if a lessee's interest is based on an oral lease,82 or a tenancy at will,811 

he cannot be granted standing. The validity of such distinctions is 
doubtful, because the degree of legal interest in a leasehold is the 
same regardless of whether it is based upon an oral contract, a ·written 
contract, a tenancy at will, or a tenancy for a definite period. More
over, the economic interest in the leasehold does not depend upon 
the type of contract employed. Even where the lessee under an 
oral lease is viewed as holding a de minimis legal property interest, 
it does not necessarily follow that he has an insubstantial economic 
interest in the property. Consequently, if substantial fairness is to be 
maintained in the administration of zoning regulations, it would 
seem better to allow a tenant to appeal an adverse ruling whenever 
he has an overriding economic interest in the outcome of the vari
ance application. Thus, the length of the unexpired term of the 
lease should be considered as a factor, although not a conclusive 
one, in the determination of the lessee's standing. As a result, even 
a written lease might not support the lessee's standing to appeal if 
it had only a short time to run and no renewal option. · 

D. Contract Vendees 
The courts have had difficulty in determining whether a pur· 

chaser under a contract should be granted status as an aggrieved 
person. In general, it appears that the judiciary will not look through 
the form. of the contract to examine the real interests involved in 
the appeal. If the contract is unconditional, the vendee will be 

29. 392 Pa. 278,140 A.2d 604 (1958), 
30. Id. at 282, 140 A,2d at 606. 
31. See, e.g., Poster Advertising Co. v. Zoning Bd, of Adjustment, 408 Pa. 248, 182 

A.2d 521 (1962); Richman v. Zoning Bd. of Adjustment, 391 Pa, 254, 13'1 A.l!d 280 
(1958); Ralston Purina Co. v. Zoning Bd., 64 lU. 197, 12 A.l!d 219 (1940). 

A cotenant may attack the validity of a zoning ordinance in his own behalf, Jones 
v. Incorporated Village of Lloyd Harbor, 2'17 App. Div. 1124, 100 N.Y.S.2d 948 (1950), 
afj'd mem., 302 N.Y. '118, 98 N.E.2d 589 (1951), 

32. In re McLaughlin, 42 Del Co, 388 (Pa. C.P. 1955). See also Bloom v. Wides, 
164 Ohio St. 138, 128 N.E.l!d lll (1955). 

ll3. Gallagher v. Zoning .Bd. of Review, 186 A.lld ll25 (IU. 1962), See also City of 
Little Rock v. Goodman, 222 Ark. 350, 260 S.W.2d 450 (1953). 
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granted standing.34 When the contract is cqnditioned upon the se
curing of a zoning variance or exception, however, the purchaser's 
qualifications are not as clear. In the majority of cases the courts have 
allowed such a purchaser to apply for a permit and to appeal a denial 
thereof as an aggrieved party.86 Normally, this result is reached by 
regarding the conditional vendee as the agent or assignee of the 
owner,88 or as an equitable owner.37 On the other hand, a few courts 
have impliedly dropped the "legal or equitable interest" analysis 
and have held that a conditional vendee has a sufficient personal 
economic interest in the property to support his standing to appeal.38 

For example, the Supreme Court of Ohio has stated that "it is enough 
that an application was made for a permit to use this property for a 
filling station, by one having a contingent interest in using the 
property for that purpose . . . . "39 In addition, several courts have 
used the fact that the owner joined in the application40 or gave his 
consent and approval41 as a makeweight for allowing the conditional 
purchaser to appeal as a person aggrieved. 

In a few decisions the contract vendee has been denied standing 
·as an aggrieved party because he did not have a sufficient present 
interest in the property to enable him to seek a use change in the 

34. See, e.g., Goldreyer v. Board of Zoning Appeals, 144 Conn. 641, 136 A.2d 789 
(1957); Sigretto v • .Board of Adjustment, 134 N.J.L. 587, 50 A.2d 492 (Sup. Ct. 1946); 
Mandalay Constr., Inc. v. Zimmer, 22 Misc. 2d 543, 194 N.Y.S.2d 404 (Sup. Ct. 1959); 
Henry Norman Associates, Inc. v. Ketler, 16 Misc. 2d 764, 183 N.Y.S.2d 875 (Sup. Ct. 
1959); Elkins Park Improvement Ass'n Zoning Case, 361 Pa. 322, 64 A.2d 783 (1949); 
Scheer v. Weis, 13 Wis. 2d 4-08, 108 N.W.2d 523 (1961). 

85. E.g., Arant v. Board of Adjustment, 271 Ala. 600, 126 So. 2d 100 (1960); Reiskin 
v. County Council, 229 Md. 142, 182 A.2d 34 (1962); City of Baltimore v. Cohn, 204 Md. 
528, 105 A.2d 482 (1954); Burr v. Keene, 105 N.H. 228, 196 A.2d 63 (1963). 

86. Arant v. Board of Adjustment, 271 Ala. 600, 126 So. 2d 100 (1960); Wilson 
v. Township Comm., 128 N.J.L. 474, 9 A.2d 771 (Sup. Ct. 1939); Hickox v. Griffin, 274 
App. Div. 792, 79 N.Y.S.2d 193 (1948), rev'd on other grounds, 298 N.Y. 365, 83 N.E.2d 
836 (1949); Colony Park, Inc. v. Malone, 25 Misc. 2d 1072, 205 N.Y.S.2d 166 (Sup. Ct. 
1960); State ex rel. Waltz v. Independence, 69 Ohio L. Abs. 445, 125 N.E.2d 911 (Dist. 
Ct. App. 1952). 

37. Hickox v. Griffin, supra note 36; O'Neill v. Philadelphia Zoning Bd. of Adjust
ment, 884 Pa. 379, 120 A.2d 901 (1956); Silverco, Inc. v. Zoning Bd. of Adjustment, 
379 Pa. 497, 109 A,2d 147 (1954). 

88. E.g., City of Baltimore v. Cohn, 204 Md. 523, 105 A.2d 482 (1954); Carson 
v. Board of Appeals, 321 Mass. 649, 75 N.E.2d 116 (1947); Colony Park, Inc. v. Malone, 
25 Misc. 2d 1072, 205 N.Y.S.2d 166 (Sup. Ct. 1960); State ex rel. Sun Oil Co. v. City 
of Euclid, 164 Ohio St. 265, 180 N.E.2d 336 (1955), see State ex rel. River Grove Park, 
Inc. v. City of Kettering, 118 Ohio App. 143, 193 N.E.2d 547 (1962). 

89. State ex rel. Sun Oil Co. v. City of Euclid, supra note 88, at 269, 130 N.E.2d 
at 889. 

40. Marinelli v: Board of Appeal of the Bldg. Dep't, 275 Mass. 169, 175 N.E. 479 
(1981); Colt v. Bernard, 279 S.W.2d 527 (Mo. Ct. App. 1955); Jersey Triangle Corp. 
v. Board of Adjustment, 127 N.J.L. 194, 21 A.2d 845 (Sup. Ct. 1941); State ex rel. Sun 
Oil Co. v. City of Euclid, 164 Ohio St. 265, 130 N.E.2d 336 (1955). 

41. Wilson v. Township Comm., 123 N.J.L. 474, 9 A.2d 771 (Sup. Ct. 1939); 
Slamowitz v. Jelleme, 8 N.J. Misc. 1169, 130 Atl. 883 (Sup. Ct. 1925); Stoll v. Gulf 
Oil Corp., 79 Ohio L. Abs. 145, 155 N.E.2d 83 (C,P. 1958); Elvan v. Exley, 58 Pa. 
D, 8: C. 588 (C.P, 1947), 
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first place; therefore, he could not be aggrieved by the denial of an 
application.42 In addition, some courts which would othenvise grant 
the applicant the status of an appellant distinguish between variance 
applicants and persons applying for other types of permits. Since 
many statutes require an applicant for a variance to show "unneces
sary hardship,"48 it has been reasoned that a vendee who knowingly 
acquires land with the expectation of using it for a prohibited pur
pose cannot thereafter apply for a variance, because his 'hardship is 
self-infiicted.4' However, reliance on this distinction seems unwar
ranted. In the first place, the question of unnecessary hardship should 
not even arise until the merits of the variance application are reached. 
Second, since the owner-vendor clearly has standing as an aggrieved 
party, his vendee should also be entitled to aggrieved-party status. In 
effect, the vendee should be considered as having purchased this im
portant right as a part of the normal incidents of property ownership. 
A few courts have impliedly adopted this position.45 

E. Option Holders 

Many jurisdictions view the holder of an option to purchase as 
having a mere right of choice granted by his option rather than a 
present legal interest in the property.46 Consequently, the optionee 
of property for which a variance or other use permit is sought and 
refused is generally not regarded as an aggrieved party.47 However, 
some courts, adopting what appears to be the better reasoning,48 

make no distinction between an optionee and a vendee whose con
tract is conditioned upon the securing of a variance. Since each is 
considered to be acting at least impliedly on behalf of the owner, 

42, E.g., Symonds v. Bucklin, 197 .F. Supp. 682 (D, Md. 1961); MinQ.ey v. City of 
Azusa, 164 Cal. App. 2d 12, 830 P.2d 255 (1958), appeal dismissed, 359 U.S. 436 (1959); 
see Clark Oil 8: Ref. Corp. v, City of Evanston, 23 Ill, 2d 48, 177 N.E.2d 191 (1961). 
Compare Sun Oil Co. v. Macauley, '12 R.I. 206, 49 A.2d 917 (1946), with State ex rel. 
River Grove Parle, Inc. v. City of Kettering, 118 Ohio App. 148, 198 N.E.2d li47 (1962). 

48. See, e.g •• STANI>AllD Acr § 7; KY. REY. STAT. ANN, § 100.076 (1962) (cxccp• 
tional situations or conditions); N.Y. VILLAGE LAw § 179·b. 

44. See Clark v. :Board of Zoning Appeals, 801 N.Y. 86, 92 N.E,2d 908 (1950), cert, 
denied, 840 U.S. 988 (1951); People ex rel. Fordham Manor Reformed Church v. Walsh, 
244 N.Y. 280, 155 N.E. 575 (1927); McNichol v. Gallagher, 6;6 Pa. D. 8: C. 8!18 (C.P. 1948), 

45. See, e.g., Slater v. Toohill, 276 App. Div. 850, 93 N.Y.S.2d 158 (1949) (memo· 
randUill decision); Hickox v. Griffin, 274 App. Div. 972, 79 N.Y.S.2d 198 (1948), rev'd 
on other grounds, 298 N.Y. !165, 88 N.E.2d 836 (1949). See also Gray v. Donrd of 
Supervisors, 154 CaL App, 2d 700, 316 P.2d 678 (1957) (permit for church erection); 
City of Baltimore v. Cohn, 204 Md. 523, 105 A.2d 482 (1954) (special exception); 
O'Neill v. Philadelphia Zoning Bd. of Adjustment, 384 Pa, 879, 120 A,2d 901 · (1956) 
(permit for dancing school). 

46. Lee v. Board of Adjustment, 226 N.C. 107, 87 S.E.2.d 128 (1946); sec Pnrlsc 
v. Zoning Bd. of Review, 92 R.I. 888, 168 A.2d 476 (1961). 

47. See, e.g., Parise v. Zoning Bd. of Review, supra note 4.6; Tripp v. Zoning Ild, 
of Review, 84 R.I. 262, 123 A.2d 144 (1956). See also First Nat'! Bank &: Trust Co. 
v. City of Evanston, 58 Ill. App. 2d 821, 208 N.E.2d 6 (1964). 

48. See 2 RATHKOPF, op. cit. supra note 8, at 40-6. 
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both qualify as aggrieved parties whenever the owner could so 
qualify.'9 In any case, the decisions on point all indicate that if the 
legal owner joins in the original application, the holder of an option 
on the property will be allowed to appeal from a denial of the 
application. 11o 

F. Others 

As previously stated,151 i£ both the legal and economic interests 
of a person in the property in question are lacking or ambiguous, 
standing to appeal as an aggrieved party will generally be denied. 
The courts vary, however, in the strictness of their attitude toward 
the requirement of the presence of both factors. Standing to appeal 
has been refused, for example, when an airplane club applied for a 
variance to permit the operation of an airfield on property in which 
it had no title or interest,112 and when a theatrical. group sought a 
variance for land on which it merely intended to submit a bid.158 

Apparently, courts denying standing to appeal in such situations re
quire the prospective appellant to have not only an economic inter
est in the property but also a legal or equitable interest. 

On the other hand, a few courts seem to have placed less weight 
on the property interest and have relied more extensively on eco
nomic considerations. For instance, in one case an insurance com
pany was allowed to appeal to the board from a denial of a repair 
permit to the owner, where the building had been damaged and 
the denial of the permit made th~ insurer liable for a constructive 
total loss.154 Looking at the economic impact upon the insurance 
company of the denial of the repair permit, the court held that a-. 
decision which had the effect of increasing the company's liability 
qualified it as an aggrieved party.615 Another recent decision allowed 
a non-owner to apply for rezoning of a lot upon which he intended 
to construct an office building. &11 

49. See Babitzke v. Village of Harvester, 82 Ill. App. 2d 289, 177 N.E.2d 644 (1961); 
Hatch v. Fiscal Court, 242 S.W.2d 1018 (Ky. 1961); Smith v. Selligman, 270 Ky. 69, 
109 S.W.2d 14 (1987). But see Arant v. Board of Adjustment, 271 Ala. 600, 126 So. 2d 
100 (1960); Conery v. City of Nashua, 108 N.H. 16, 164 A.2d 247 (1960). 

50. See, e.g., Cranston Jewish Center v. Zoning Bd. of Review, 98 R.I. 864, 175 .A.2d 
296 (1961); Dunham v. Zoning Bd., 68 R.I. 88, 26 A.2d 488 (1942); cf. ffickerson 
v. Flannery, 42 Tenn. App. 829, 802 S.W.2d 508 (1956). 

51. See text accompanying notes 17-18 supra. 
52. Underhill v. Board of Appeals, 17 Misc. 2d 257, 72 N.Y.S..2d 588 (Sup. Ct.), 

aff'd, 278 App, Div. 788, 75 N.Y.S.2d 827 (1947), aff d mem., 297 N.Y. 987, 80 N.E.2d 
842 (1948), 

53. SchaeJfer Appeal, 7 Pa. D, &: C.2d 468 (C.P, I956), 
54. State ex rel, Home Ins. Co. v. Burt. 28 Wis. 2d 231, 127 N.W.2d 270 (1964). 
55, "Under the facts of the instant action, the insurers stand to lose over $21,000 

as a result of the ruling of the board, which has the effect of turning a $6,887.04 
partial loss into a constructive total loss, requiring the insurers to pay $28,000, the full 
amount of the policies. The city's contentions on this point are without merit, for the 
insurance companies are clearly 'persons aggrieved' •••• " Id. at 288, 127 N.W.2d at 278. 

56. Binford v. Western Elec. Co., 219 Ga. 404, Ill8 S.E.2d 861 (1968). 
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In the majority of cases, however, the courts will still strive to 
find some legal or equitable interest even when there are compelling 
economic considerations in the particular circumstances of the case. 
Thus, standing to appeal has been granted where it appears, other 
than from the record, that the appellant already is or intends to be· 
come the owner of the property.57 Moreover, if the owner originally 
joined in the application, an appeal may be allowed by a person 
who could not himself qualify as aggrieved. 5s In Fen eek v. Murdoch, ~0 

for example, a corporation which had applied for a variance was 
subsequently dissolved pending the hearing before the board. Never
theless, the principal stockholders were allowed to continue the 
application. ao 

It would appear, therefore, that many courts have accorded 
"aggrieved party" status to individuals who would not normally be 
regarded as possessing substantial attributes of a legal interest in the 
property in question. However, it is incumbent upon the appealing 
party to plead the special facts of his particular situation if he is 
not the legal o·wner of the property involved in the application. 

II. THIRD PARTIES AS PERSONS AGGIUEVED 

When a board of adjustment grants a variance, the applicant gen
erally would have no reason to appeal to a court.01 However, the 
result may be objectionable to persons other than the applicant. 
Third parties will be permitted to appeal to the courts as persons 
aggrieved82 if they can "show that ... [their] property will suffer 
some special damages as a result of the decision of the board com
plained of, which is not common to other property owners similarly 

57. See, e.g., Board of Zoning Appeals v. Moyer, 108 Ind. App. 198, Z, N.E.2d 905 
(1940); Tramonti v. Zoning Bd. of Review, 93 Rl. 131, 172 A.2d 93 (1961). 

58. See Marinelli v. Board of Appeal of the Bldg. Dep't, 275 Mass. 169, 175 N.E. 
479 (1931) (conditional vendee); Jersey Triangle Corp. v. Board of Adjustment, 127 
N.J.L. 194, 21 A.2d 845 (Sup. Ct. 1941) (conditional vendee); cf. Taxpayers' Ass'n 
v. Board of Zoning Appeals, l!Ol N.Y. 215, 9S N.E.2d 645 (1950) (property owners' 
association). 

59. 16 Misc. 2d '189, 181 N.Y.S.2d 441 (Sup. Ct. 1958). 
60. The corporation was held to be the agent of its stockholders; when it applied 

for a variance and conveyed the land to its principals, the variance ran with the land. 
See id. at 792, 181 N.Y.S.2d at 445. 

61. Cf. note 19 supra. 
62. Many courts define persons aggrieved as including landowners or residents 

who are adversely affected, E.g., Jackson's Inc. v. Zoning Dd. of Appeals, 21 Conn. 
Supp. 102, 145 A.2d 241 (C.P. 1958). The breadth of the statutes varies. E.g., KY, Rzv. 
STAT • .ANN. § lOo.480 (1962) ("any property owner or tenant") (cities of 20,000·100,000 
population), § 100.872 ("any person, firm, corporation, organization'1 (cities of under 
20,000 population). In Illinois, any property owner not given notice of a variance pro• 
ceeding may appeal if he lives within 250 feet of the property in question. ILL, ANN, 
STAT, ch. 24, § 11-lll·'l (Smith-Hurd 1962). Many statutes also allow any taxpayer to 
appeal. For the limited effect given some of these provisions, see text accompanying 
notes 102-11 infra. 
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situated. "68 Like the standards for an applicant to qualify as a person 
aggrieved, the standards for third parties have never been clearly 
specified. However, it appears that the courts attempt to justify 
the standing of third parties as a necessary counterbalance to 
the standing of applicants.64 Since zoning statutes almost uni
formly provide for the inclusion of the general public in hearings 
before the board, 65 it seems logical to assume that these same parties 
should, in some instances, be allowed to have their positions heard 
before a court. Although courts often speak of individual loss as a 
necessary prerequisite to a third party's standing to appeal as a person · 
aggrieved, the actual test employed seems to vary from case to case. 

A. Near by Property Owners 

A nearby landowner normally has standing as an aggrieved person. 
In fact, one commentator has referred to such property owners as 
private attorneys general asserting the public interest. 66 If the prop
erty owner's land abuts the land in question, the mere fact of prox
imity, without further proof of special damage, has often been 
sufficient to support his appeal. 67 If he does not abut, however, the 
requirements for standing may be more stringent.68 It appears that 
a non-abutting property owner must allege both proximity and 
special damage for prima facie status as an aggrieved person.69 To 
satisfy the "special damage" element, the third-party appellant must 
suffer some injury peculiar to his own property ·or more substantial 

63. Victoria Corp. v. Atlanta Merchandise Mart, Inc., 101 Ga. App. 163, 112 S.E.2d 
793, 795 (1960); see Downey v. Incorporated Village of Ardsley, 152 N.Y.S.2d 195 
(Sup. Ct. 1956), a/fd mem., 3 App. Div. 2d 663, 158 N.Y.S.2d 306 (1957). 

64. See generally Krasnowiecki, Planned Unit Development: A Challenge to Estab
lished Theory and Practice of Land Use Control, 114 U. PA, L. REv. 47, 55-63 (1965); 
cf • .BASSE'IT, ZONING 154 (194-0), 

65. STANDARD Acr § 7: "All meetings of the board shall be open to the public." See, 
e.g., OKLA. STAT. ANN. tit. II, § 407 (1959); UTAH CODE ANN. § 10·9·8 (1953). 

66. See Krasnowiecki, supra note 64, at 60. 
67. See, e.g., Heady v. Zoning .Bd. of Appeals, 139 Conn. 463, 94 A.2d 789 (1953); 

Elwyn v. City of Miami, 118 So. 2d 849 (Fla. Dist. Ct. App. 1959); Hemreich v. Quinn, 
850 Mo. 770, 168 S.W.2d 1054 (1943); Lynch v. Borough of Hillsdale, 186 N.J.L. 129, 
54 A.2d 728 (Sup. Ct. 1947), aff'd per curiam, 137 N.J.L. 280, 59 A.2d 622 (Ct. Err. 
&: App. 1948). But cf. Barnathan v. Garden City Park Water Dist., 21 App. Div. 2d 
832, 251 N.Y.S.2d 706 (1964). 

68. See Heady v. Zoning Bd. of Appeals, supra note 67; Call Bond &: Mortgage Co. 
v. City of Sioux City, 219 Iowa 572, 259 N.W. 33 (1935); Wright v. DeFatta, 244 La. 
251, 152 So. 2d 10 (1963); Toomey v. Gomeringer, 235 Md. 456, 201 A.2d 842 (1964); 
Spaulding v. Board of Appeals, 334 Mass. 688, Hl8 N.E.2d 367 (1956); Gerling v. Board . 
of Zoning Appeals, II Misc. 2d 84, 167 N.Y.S.2d 858 (Sup. Ct. 1957); Graves v. Johnson, 
75 S.D. 261, 63 N.W.2d 341 (1954). 

69. See Treadway v. City of Rockford, 24 Ill. 2d 488, 182 N.E.2d 219 (1962); Malena 
v. Commerdinger, 233 N.Y.S.2d 549 (Sup. Ct. 1962); Balsam v. Jagger, 231 N.Y.S.2d 450 
(Sup, Ct. 1962); cf. Wright v. DeFatta, supra note 68, at 264-65, 152 So. 2d at 15, where 
the damage alleged was a depreciation in value, "droves of kids," and "Negroes loafing 
on the streets." 
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than that suffered by the community at large.7° For example, an 
increase in traffic as a result of the variance would generally affect 
all owners similarly situated. Under these circumstances, an indi
vidual would be "aggrieved" only if he could show that his property, 
or his property and that of his immediate neighbors, suffered in
juries more substantial than those suffered by the general public.71 

Thus, standing will be denied to non-abutting third parties whose 
injury is deemed to be de minimis because the property is too far 
away from the land for which a variance has been granted,72 or if 
the injury suffered is identical to that suffered by the general 
community. 

B. Nonresidents 

Most courts have held that nonresidents cannot challenge zoning 
regulations,73 even if their property is adjacent to the questione_d 
zoning.74 For this reason, it has generally been assumed that a third 
party must reside or own property within the particular community 
to qualify as an aggrieved person.75 Despite this authority, however, 
recent decisions appear to indicate a trend in favor of allowing non
residents to attack the enactment76 and application77 of zoning ordi
nances and decisions within the neighboring municipality. 

The Standard Act provides that zoning regulations "shall be made 
in accordance with a comprehensive plan,"78 and the majority of 
current state zoning enabling acts retain this language.70 Since rural 
residence in the United States is declining,80 it has become apparent 

70. See S.A. Lynch Inv, Corp. v. City of Miami, 151 So. 2d 858 (Fin. Dist. Ct. App, 
1963); Adams v. The Mayor, 107 N.J.L. 149, 151 Atl. 868 (Ct. Err. &: App, 1930): Schultze 
v. Wilson, 54 N.J. Super. 309, 148 A.2d 852 (Super. Ct. App. Div, 1959); Moore 
v. Burchell, 14 App. Div. 2d 572, 218 N.Y.S.2d 868, appeal denied, 10 N.Y.2d 709, 179 
N.E.2d 716, 228 N.Y.S.2d 1026 (1961), 

71. See Victoria Corp. v. Atlanta Merchandise Mart, Inc., 101 Gn. App. 163, 112 
S.E.2d 793 (1960). 

72. See Tyler v. Board of Zoning Appeals, 145 Conn. 655, 145 A.2d 832 (1958) 
(5 miles away); City of Greenbelt v. Jaeger, 237 Md. 456, 206 A.2d 694 (1965) (7Y2 miles 
away); Marcus v. Montgomery County Council, 235 Md. 535, 201 A.2d 777 (1964) 
(1,4 mile away); Lampinski v. Rhode Island Racing &: Athletics Comm'n, 94 R.I. 488, 
181 A.2d 438 (1962) M mile away). 

73. E.g., .Browning v. Bryant, 178 Misc. 5'16, 34 N.Y.S.2d 280 (Sup. Ct.), aff'd mem., 
264 App. Div. 777, 84 N.Y.S.2d 729 (1942). 

74. E.g., Village of Russell Gardens v. Board of Zoning and Appeals, 30 Misc. 2d 
392, 219 N.Y.S.2d 501 (Sup. Ct. 1961). 

75, See Kamerman v. LeRoy, 133 Conn. 232, 237, 50 A.2d 175, 178 (1946); 2 METZEN• 
BAm.r, ZONING 1039 (2d ed. 1955); 2 RATIIKOPF, ZONING AND l'LANNING 40°8 (3d ed. 1956), 

76. See Koppel v. City of Fairnay, 189 Kan. 710, 871 P,2d 113 (1962), 
77. See Hamelin v. Zoning l3d., 19 Conn. Supp. 445, 117 A.2d 86 (C.P. 1955): Borough 

of Leonia v. Borough of Fort Lee, 56 N.J. Super. 135, 151 A.2d 540 (Super. Ct, App, 
Div. 1959). 

78. STANDARD Acr § 8. 
79. Fewer than ten states lack provisions for zoning regulations in accordance with 

a comprehensive plan. See Cunningham, Land-Use Control-The State and Local 
Programs, 50 IowA L. ru:v. 367, 371 (1965). 

80. In 1960 almost three quarters of the total population of the United States 
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that the impact of zoning is no longer of concern only to the enacting 
municipality. s1 Because zoning may have extraterritorial effects, a few 
courts have interpreted "comprehensive plan" to permit82 or require83 

the taking into consideration of "regional"84 factors when zoning 
ordinances are enacted. In fact, some states have given their cities 
explicit authority to adopt zoning regulations for areas within a 
specified distance outside the city limits.86 Consequently, it would 
seem that such developments will inevitably lead to the granting of 
standing as persons aggrieved to affected nonresidents. A few cases 
illustrate the steps which have already been taken toward this goal. 

In 1949 the New Jersey Supreme Court held: 

(T]he most appropriate use of any particular property depends 
not only on all the conditions, physical, . economic and social, 
prevailing within the municipality and its needs, present and 
reasonably prospective, but also on the nature ·of the entire re
gion in which the municipality is located and the use to which 
the land in that region has been pr may be put most advanta
geously. 86 

Subsequently, in Borough of Cresskill v. Borough of Dumont,B7 a 
lower New- Jersey court held that a borough and its residents had 
standing to challenge an adjoining borough's zoning.BB On appeal, 
the New Jersey Supreme Court found it unnecessary to-decide the 
issue, since a resident of the defendant borough was a party to the 

lived in "urban" areas. See U.S. BUREAU OF nm CENSUS, DEP'T OF COMMERCE, STATISTICAL 
AllsntAcr OF THE UNITED STATES 15 (86th ed. 1965). 

BI. See Haar, Regionalism and Realism in Land-U5e Planning, 105 U. PA. L. REY. 
515 (1957); cf. GuucK, THE METROPOLITAN PROBLEM AND AMERICAN IDEAS (1962). 

82. See, e.g., Valley View Village, Inc. v. Proffett, 221 F.2d 412, 418 (6th Cir. 1955) 
("It is obvious that Valley View, Ohio, on the periphery of a large metropolitan center, 
is not such a self-contained community, but only an adventitious fragment of the 
economic and social whole'); Gordon v. City of Wheaton, 12 Ill. 2d 284, 146 N.E.2d 
37 (1957); Schwartz v. Congregation Powolei Zeduck, 8 Ill. App. 2d 438, 441, 131 N.E.2d 
785, 786 (App. Div. 1956) C'[I]t is not unreasonable to base zoning regulations for one 
municipality upon the conditions or character of an adjoining municipality.'). 

83. See, e.g., Borough of Cresskill v. Borough of Dumont, 15 N.J. 238, 104 A.2d 
441 (1954); Kozesnik. v. Township of Montgomery, 24 N.J. 154, 177-78, 131 A.2d 1, 14 
(1957) (dictum); Gartland v. Borough of Maywood, 45 N.J. Super. l, 6, 131 A.2d 529, 
532 (Super. Ct. App. Div. 1957) (dictum). 

84. "Regional" as used here refers to factors inherent in land outside the munici
pality which must or should be taken into consideration in order to comply with 
the requirements of a "comprehensive plan.'' This is to be distinguished from the type 
of regional plan put forth by a "regional planning agency.'' About one-half of the 
states have such agencies. 

85. See, e_g., ILL. ANN. STAT, ch. 24, § 11-13·1 (Smith-Hurd 1962); Petterson v. City 
of Naperville, 9 Ill. 2d 233, 137 N-E.2d 371 (1956). See also Haar, 511.pra note 81, at 
527-29; Melli & Devoy, Extraterritorial Planning and Urban Growth, 1959 WIS. L. REY. 
55. 

86. Duffcon Concrete Prods., Inc. v. Borough of Cresskill, 1 N.J. 509, 513, 64 A.2d 
l347, 349-50 (1949). · 

87. 28 N.J. Super. 26, 100 A.2d 182 (Super. Ct. L. 1953). 
88. Id. at 43, 100 A.2d at 191. 
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proceedings.so The court pointed out, however, that a municipality 
is required to give consideration to "residents and tax.payers of adjoin
ing municipalities who may be adversely affected by proposed zoning 
changes."oo A few years later the implications of this favorable atti· 
tude toward nonresident standing were confirmed in another New 
Jersey decision in which the court held that the right of a munic
ipality to challenge the zoning of a contiguous municipality "is not 
questioned."91 

Connecticut courts have also granted a limited right to protest 
the zoning activities of a neighboring municipality. In Hamelin v. 
Zoning B·d.,92 residents of the "town"0a in which the defendant bor
ough was located sought standing to appeal the borough commission
ers' orders. The court concluded that those parties who took part in 
a zoning hearing were aggrieved persons, even though they were 
neither residents nor tax.payers of the borough itself.04 

The most liberal extension of nonresident standing in zoning 
cases can be found in a recent~Kansas decision.0G Under the Kansas 
protest statute, a zoning amendment protested by twenty per cent of 
the fronting landowners can be passed only by a four-fifths vote of 
the city council.98 The Kansas Supreme Court held that nonresident 
landowners with land fronting on the area proposed to be altered 
should have their protests counted toward the tlventy per cent ob
jection requirement.97 Since this decision allows nonresidents to par
ticipate in the enactment of zoning amendments, it would appear a 
fortiori that adversely affected nonresidents would have standing as 
aggrieved persons to contest the administration of the zoning regu
lations by the board of adjustment. 

C. Business Competitors 

It is uniformly held that a person who objects to the grant of a 
variance solely on the ground that it will create competition with 

89. 15 N.J. 238, 245, 104 A.2d 441,444 (1954). 
90. Id. at 247, 104 A.2d at 445. 
91. Borough of Leonia v. Borough of Fort Lee, 56 N.J. Super. 135, 139, 151 A.2d 

540, 542 (Super. Ct. App. Div. 1959). 
92. 19 Conn. Supp.445, 117 A.2d 86 (C.P.1955). 
93. A New England town is roughly equivalent to what is known as a township 

in other parts of the country. 32 MUNICIPAL YEAR BOOK 14 (1965). 
94. 19 Conn. Supp. at 446, 448, 117 A.2d at 86, 87: "While the plaintiffs are resident 

taxpayers of the town, none of them are residents, landowners or taxpayers in the 
borough •••. We conclude that the plaintiffs who attended the hearing and took part 
in the proceedings are entitled to have the orders of the borough commission reviewed." 

95. Koppel v. City of Fairway, 189 Kan. 710, 871 P.2d 118 (1962). 
96. KAN. STAT. ANN. § 12-708 (1964). 
97. The four-fifths requirement would have come into play in this case only if the 

nonresident protests were counted; less than 20% of the resident frontage owners 
protested, while 90% of the nonresident frontage owners objected. 
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his business is not "aggrieved."98 An individual cannot be aggrieved 
"merely because a variance, even if improvidently granted, will in
crease competition in (his] business."00 Any injury to the competi
tor's business stemming from the variance is viewed as damnum 
absque injuria. Naturally, a competitor could be "aggrieved" if 
he also had an interest, apart from his business interest, that would 
be adversely affected. For example, a competitor might own residen
tial property within the zoned area.100 His standing should therefore 
be determined by the usual "special damage" inquiry applicable to 
other third-party appellants.101 

D. Taxpayers 

The Standard Act provides that appeals may be taken from the 
board to the courts by a person aggrieved or by "any taxpayer."102 
Only seventeen states, however, have retained this language.108 Al
though such language would seem to imply that any taxpayer may 
appeal without satisfying the requirements for attaining the status 
of a "person aggrieved,"10! only a few courts have so held.105 In most 
of the jurisdictions where the language has been retained, the courts 
have required the taxpayer to show that he was "aggrieved" in some 
manner.106 In other words, he must generally show special damage 
to his property.101 

98. See McDermott v. Zoning Bd. of Appeals, 150 Conn. 510, 191 A.2d 551 (1963); 
Whitney Theatre Co. v. Zoning Bd. of Appeals, 150 Conn. 285, 189 A.2d 396 (1963); 
Benson v. Zoning Bd. of Appeals, 129 Conn. 280, 27 A.2d 389 (1942); Ratner v. City 
of Richmond, 201 N.E.2d 49 (Ind. Ct. App. 1964); Circle Lounge&: Grille, Inc. v. Board 
of Appeal, 324 Mass. 427, 86 N.E.2d 920 (1949); Lampinski v. Rhode Island Racing 
&: Athletics Comm'n, 94 R.I. 438, 181 A.2d 438 (1962). But see Jackson's Inc. v. Zoning 
Bd. of Appeals, 21 Conn. Supp. 102, 145 A.2d 241 (C.P. 1958). 

99. Circle Lounge 8: Grille, Inc. v. Board of Appeal, 324 Mass. 427, 430, 86 N.E.2d 
920, 922 (1949). 

100. See, e.g., Farr v. Zoning Bd. of Appeals, 1!19 Conn. 5'17, 95 A.2d '192 (1953). 
IOI. See McDermott v. Zoning Bd. of Appeals, 150 Conn. 510, 191 A.2d 551 (1963); 

Bettman v. Michaelis, 27 Misc. 2d 1010, 212 N.Y.S.2d 339 (Sup. Ct. 1961). 
102. STANDARD Acr § 7. See IowA CODE ANN. § 414.15 (1949); PA. STAT. ANN. tit. 53, 

§ 14759 (1957). 
103. Krasnowiecki; supra note 64, at 56. 
104. See id. at 55,56; Co=ent, Zoning 1'ariances, '14 HARv. L. REv. 1!196, 1400 

(1961). . 
105. E.g., O'Connor v. Board of Zoning Appeals, 140 Conn. 65, 98 A.2d 515 (1953); 

Mayor v. Byrd, 191 Md. 632, 62 A.2d 588 (1948); Norwood Heights Improvement 
Ass'n v. Mayor, 195 Md. 1, '12 A.2d 1 (1950); see Jackson's Inc. v. Zoning Bd. of Appeals, 
21 Conn. Supp. 102, 106, 145 A.2d' 241, 243 (C.P. 1958): "(E]very taxpayer has a certain, 
though it may be a small, pecuniary interest in having the ••• law well administered." 
Cf, Hamelin v. Zoning Bd., 19 Conn. Supp. 445, 117 A.2d 86 (C.P. 1955). 

106. E.g., DeVenne v. City of Lakewood, 95 Ohio L. Abs. 361, 201 N.E.2d 80 (Ct. 
App, 1964) (per curiam); see City of Fairfax v. Shanklin, 205 Va. 227, 135 S.E.2d 773 
(1964). 

107. See Tyler v. Board of Zoning Appeals, 145 Conn. 655, 145 A.2d 832 (1958). 
Most acts also allow for appeals' by any officer, board, or bureau of the municipality. 
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E. Associations 

In most jurisdictions a civic, improvement, or property owners' 
association cannot qualify as an aggrieved person.10s Since an asso
ciation generally does not o·wn property, it cannot meet the "special 
damages" requirement,109 and a mere interest in strict enforcement 
of zoning regulations for the benefit of the community or the asso
r;iation has not been considered an adequate substitute for the 
showing of special damages.11° Moreover, even where a statute spe· 
cifically provides that an association or organization may appeal,111 

it is not clear that courts will necessarily grant standing. Although 
there have been no decisions on the issue, it is likely that such 
provisions will be given the same narrow interpretation that has 
been given to provisions allowing "any taxpayer" to have standing. 
If that is so, an association will be forced to meet the stricter require
ments of an ordinary aggrieved person. 

III. CONCLUSION 

Zoning regul~tion must be viewed not only as an instrument of 
public policy, but also as a protection, in the long run, against 
infringement of individual property rights. In order to harmonize 
the twin goals of uniformity and individual diversity, it is important 
that persons who have an interest in preserving an established plan 
have an opportunity to be heard when use changes are contem
plated. For this reason statutory grants of aggrieved party status to 
third parties should be liberally construed. Since it is a matter of 
standing only, litigation on the merits of the complaint should be 
relied upon to expose any frivolous complaints. 

At the same time, it is important that "aggrieved party" status 
be readily available to persons who apply for permits to change land 

STANDAJtD Acr § 7; s.c. ConE § 47-1014 (1962); VA. ConE § 15,1-497 (1964), The scope 
of these provisions is not discussed in this comment because officials are not required 
to be aggrieved persons as well. See, e.g., Dupuis v. Zoning Bd. of Appeals, 152 Conn. 
808, 206 A.2d 422 (1965); Fox v. Adams, 206 Misc. 286, 1B2 N.Y.S.2d 560 (Sup. Ct, 
1954). A few· cases have allowed appeals by the city as an aggrieved party. Sec City of 
Mobile v. Lee, 274 Ala. 844, 148 So. 2d 642 (1968); City of Glen Cove v. Buxcnbnum, 
17 App. Div. 2d 828, 2!18 N.Y.S.2d 141 (1962). 

108. E.g., Lido .Beach Civic Ass'n v • .Board of Zoning Appeals, IS App. Div. 2d 10!10, 
217 N.Y.S.2d 864 (1961), But see KY, R.Ev. STAT, ANN. § 100.872 (1962). 

109. Norwood Heights Improvement Ass'n v. Mayor, 195 Md. 1, 72 A.2d 1 (1950); 
Lindenwood Improvl!lllent Ass'n v. Lawrence, 278 S,W.2d 80 (Mo. Ct, App, 1955); 
Feldman v. Nassau Shores Estates, Inc., 12 Misc. 2d 607, 172 N.Y.S.2d 769 (Sup. Ct. 1958). 
But cf, Taxpayers• Ass'n v. Board of Zoning Appeals, 801 N.Y, 215, 98 N.E.2d 645 
(1950). 

110. See Property Owners Ass'n v • .Board of Zoning Appeals, 2 Misc, 2d 809, 128 
N.Y.S.2d 716 (Sup. Ct. 1958); Tyler v. Board of Zoning Appeals, 145 Conn. 655, 145 
A.2d 8S2 (1958), A person may not become aggrieved merely by assuming "the role 
of champion of a community." Blumberg v, Hill, 119 N.Y.S.2d 855, 857 (Sup. Ct, 195!1), 

lll. E.g., KY, R.Ev. STAT. ANN. § 100.872 (1962), 
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use. The reasonableness of any denial of a variance can be e_xamined 
by the board or the courts, but the requirement of standing should 
not be employed to inhibit expression of views. If a person can 
demonstrate that he possesses a substantial economic interest in the 
outcome of the variance proceeding, he should be accorded standing 
for purposes of appeal regardless of the nature of his legal interest 
in the affected property. 

Alfred V. Boerner 
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TOWNSHIP ZONING ACT 
Act 184 of 1943 

AN ACT to provide for the establishment in townships of zoning districts within which the proper use of land 
and natural resources may be encouraged or regulated by ordinance, and for which districts provisions may also be 
adopted designating the location of, the size of, the uses that may be made of, the minimum open spaces, sanitary, 
safety, and protective measures that shall be required for, and the maximum number of families that may be housed 
in dwellings, buildings, and structures, including tents and trailer coaches, that are erected or altered; to designate 
the use of certain state licensed residential facilities; to provide for a method for the adoption of ordinances and 
amendments to ordinances; to provide for emergency interim ordinances; to provide for the acquisition by 
purchase, condemnation, or otherwise of nonconforming property; to provide for the administering of ordinances 
adopted; to provide for conflicts with other acts, ordinances, or regulations; to provide sanctions for violations; to 
provide for the assessment, levy, and collection of taxes; to provide for the collection offees for building permits; to 
provide for petitions, public hearings, and referenda; to provide for appeals; to authorize the purchase of 
development rights; to authorize the issuance of bonds and notes; to provide for special assessments; and to 
prescribe penalties and provide remedies. 

History: 1943, Act 184, Eff. July 30, 1943;-Am. 1976, Act 395, Eff. Mar. 31, 1977;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 1994, 
Act 24, Eff. May I, 1994;-Am. 1996, Act 570, Eff. Mar. 31, 1997 ;-Am. 1998, Act 152, Eff. Mar. 23, 1999. 

The People of the State of Michigan enact: 

125.271 Zoning ordinance for regulation of land development and establishment of districts; 
division of township into districts; purposes; uniform provisions; jurisdiction relative to wells; 
ordinance subject to electric transmission line certification act. 
Sec. I. ( 1) The township board of an organized township in this state may provide by zoning ordinance for the 

regulation of land development and the establishment of districts in the portions of the township outside the limits 
of cities and villages which regulate the use of land and structures; to meet the needs of the state's citizens for food, 
fiber, energy, and other natural resources, places of residence, recreation, industry, trade, service, and other uses of 
land; to insure that use of the land shall be situated in appropriate locations and relationships; to limit the 
inappropriate overcrowding ofland and congestion of population, transportation systems, and other public facilities; 
to facilitate adequate and efficient provision for transportation systems, sewage disposal, water, energy, education, 
recreation, and other public service and facility requirements; and to promote public health, safety, and welfare. For 
these purposes, the township board may divide the township into districts of such number, shape, and area as it 
considers best suited to carry out this act. The township board of an organized township may use this act to provide 
by ordinance for the regulation of land development and the establishment of districts which apply only to land 
areas and activities which are involved in a special program to achieve specific land management objectives and 
avert or solve specific land use problems, including the regulation of land development and the establishment of 
districts in areas subject to damage from flooding or beach erosion, and for that purpose may divide the township 
into districts of a number, shape, and area considered best suited to accomplish those objectives. Ordinances 
regulating land development may also be adopted designating or limiting the location, the height, number of stories, 
and size of dwellings, buildings, and structures that may be erected or altered, including tents and trailer coaches, 
and the specific uses for which dwellings, buildings, and structures, including tents and trailer coaches, may be 
erected or altered; the area of yards, courts, and other open spaces, and the sanitary, safety, and protective measures 
that shall be required for the dwellings, buildings, and structures, including tents .and trailer coaches; and the 
maximum number of families which may be housed in buildings, dwellings, and structures, including tents and 
trailer coaches, erected or altered. The provisions shall be uniform for each class of land or buildings, dwellings, 
and structures, including tents and trailer coaches, throughout each district, but the provisions in 1 district may 
differ from those in other districts. A township board shall not regulate or control the drilling, completion, or 
operation of oil or gas wells, or other wells drilled for oil or gas exploration purposes and shall not have jurisdiction 
with reference to the issuance of permits for the location, drilling, completion, operation, or abandonment of those 
wells. The jurisdiction relative to wells shall be vested exclusively in the supervisor of wells of this state, as 
provided in part 615 (supervisor of wells) of the natural resources and environmental protection act, Act No. 451 of 
the Public Acts of 1994, being sections 324.61501 to 324.61527 of the Michigan Compiled Laws. 
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(2) An ordinance adopted pursuant to this act is subject to the electric transmission line certification act. 
History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.271;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 1995, Act 35, lmd. Eff. May 

17, 1995;-Am. 1996, Act 47, Imd. Eff. Feb. 26, 1996. 

125.271a Residence used to give instruction in craft or fine art; regulations not prohibited. 
Sec. la. (1) A zoning ordinance adopted under this act shall provide for the use of a single family residence by 

an occupant of that residence for a home occupation to give instruction in a craft or fine art within the residence. 
(2) This section does not prohibit the regulation of noise, advertising, traffic, hours of operation, or other 

conditions that may accompany the use of a residence described in subsection (I). 
History: Add. 1994, Act 377, Eff. Mar. 30, 1995. 

125.272 Formulation of zoning ordinance on initiative of township board or on receipt of petition; 
vote. 
Sec. 2. The township board of an organized township may proceed with the adoption of a zoning ordinance 

containing land development regulations and establishing land development districts in accordance with this act . 
upon appointment of a township zoning board as provided in section 4. The township board may appoint a township 
zoning board for purposes of formulating a zoning ordinance on its own initiative, or upon receipt of a petition 
requesting that action. Upon receipt of a petition signed by 8% of the persons who are residents and property 
owners in the portion of the township outside cities and villages, filed with the township clerk requesting the 
township board to appoint a zoning board for purposes of formulating a zoning ordinance, the township board, at 
the next regular meeting, shall vote upon whether to initiate action under this act. Upon a majority vote of the 
membership of the board, the township board shall proceed to fonnulate a zoning ordinance in accord with this act. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.272;-Am. 1955, Act 204, Eff. Oct. 14, 1955;-Am. 1961, Act 225, Eff. Sept. 8, 
1961;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.273 Zoning ordinance; basis; considerations. 
Sec. 3. The zoning ordinance shall be based upon a plan designed to promote the public health, safety, and 

general welfare; to encourage the use of lands in accordance with their character and adaptability, and to limit the 
improper use of land; to conserve natural resources and energy; to meet the needs of the state's residents for food, 
fiber, and other natural resources, places of residence, recreation, industry, trade, service, and other uses of land; to 
insure that uses of the land shall be situated in appropriate locations and relationships; to avoid the overcrowding of 
population; to provide adequate light and air; to lessen congestion on the public roads and streets; to reduce hazards 
to life and property; to facilitate adequate provision for a system of transportation, sewage disposal, safe and 
adequate water supply, education, recreation, and other public requirements; and to conserve the expenditure of 
funds for public improvements and services to conform with the most advantageous uses of land, resources, and 
properties. The zoning ordinance shall be made with reasonable consideration, among other things, to the character 
of each district; its peculiar suitability for particular uses; the conservation of property values and natural resources; 
and the general and appropriate trend and character of land, building, arid population development. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.273;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.273a Airport layout plan or airport approach plan; incorporation into plan required under§ 
125.273; adoption of zoning plan; ordinance; consistency. 
Sec. 3a. (1) If, after an airport layout plan or airport approach plan is filed with the township zoning board, a 

plan required under section 3 is adopted or revised, the township shall incorporate the airport layout plan or airport 
approach plan into the plan required under section 3. 

(2) In addition to the requirements of section 3, a zoning ordinance adopted after the effective date of the 
amendatory act that added this section shall be adopted after reasonable consideration of both of the following: 

(a) The environs of any airport within a district. 
(b) Comments received at or before a public hearing under section 9 or 11 from the airport manager of any 

airport. 
(3) If a zoning ordinance was adopted before the effective date of the amendatory act that added this section, the 

zoning ordinance is not required to be consistent with any airport zoning regulations, airport layout plan, or airport 
approach plan. However, a zoning ordinance amendment adopted or variance granted after the effective date of the 
amendatory act that added this section shall not increase any inconsistency that may exist between the zoning 
ordinance or structures or uses and any airport zoning regulations, airport layout plan, or airport approach plan. This 
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section does not limit the right to petition for submission of a zoning ordinance amendment to the electors under 
section 12. 

(4) If a zoning ordinance is adopted after the effective date of the amendatory act that added this section, the 
zoning ordinance shall be consistent with any airport zoning regulations, airport layout plan, and airport approach 
plan. This section does not limit the right to petition for submission of a zoning ordinance to the electors under 
section 12. 

History: Add. 2000, Act 384, Eff. Mar. 28, 200 I. 

125.274 Township zoning board; appointment, qualifications, and terms of members; vacancy; 
removal. 
Sec. 4. In a township in which this act becomes operative, there shall be a permanent township zoning board 

composed of 4 members. The township board may provide by resolution for a zoning board composed of not to 
exceed 7 members, each to be appointed by the township board. The members of the zoning board shall be selected 
upon the basis of their respective qualifications and fitness to serve as members of a zoning board and without 
consideration for their political activities. Of the members first appointed, 2 shall be appointed for terms of 2 years 
each. The other 2 members shall be appointed for terms of 4 years each; or in case of a township zoning board of 
more than 4 members, 3 shall be first appointed for 2 years each and the others first appointed for 4 years each. A 
member of the zoning board shall serve until a successor is appointed and has qualified. Upon the expiration of the 
terms of the members first appointed, successors shall be appointed, in like manner, for terms of 4 years each. A 
vacancy shall be filled in the same manner as is provided for the appointment in the first instance for the remainder 
of the unexpired term. An elected officer of the township or an employee of the township board shall not serve 
simultaneously as a member or an employee of the zoning board. Members of the zoning board shall be removable 
for misfeasance, malfeasance, or nonfeasance in office by the township board upon written charges and after public 
hearing. 

History: 1943, Act 184, Eff. July 30, 1943;-Am. 1947, Act 137, Eff. Oct. 11, 1947;-CL 1948, 125.274 ;-Am. 1949, Act 310, Eff. Sept. 
23, 1949;-Am. 1955, Act 204, Eff. Oct. 14, 1955;-Am. 1960, Act 146, Eff. Aug. 17, 1960;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.275 Township zoning board; meetings; hearings; officers and employees. 
Sec. 5. The township zoning board shall hold a minimum of 2 regular meetings annually, at which meetings any 

person having interests in the township, or their duly appointed representatives, shall be heard relative to any 
matters that should properly come before the zoning board. The zoning board shall elect from its members a 
chairperson, a secretary, and other officers or committees it considers necessary, and may engage employees, 
including technical assistance, it requires. The election of officers shall be held not less than once in every 2-year 
period. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.275;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.276 Township zoning board; compensation and expenses of members. 
Sec. 6. Members of the township zoning board may receive such compensation as may be fixed by the township 

board. The total annual amount to be allowed as expenses of all members of such board, including any 
compensation paid its employees, shall be appropriated annually in advance by the township board. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.276;-Am. 1949, Act 310, Eff. Sept. 23, 1949;-Am. 1954, Act 29, Eff. Aug. 13, 
1954;-Am. 1961, Act 225, Eff. Sept. 8, 1961 ;-Am. 1969, Act 323, lmd. Eff. Aug. 20, 1969;-Am. 1974, Act 15, Eff. Apr. I, 1975. 

125.277 Township zoning board; recommendations. 
Sec. 7. The township zoning board shall adopt and file with the township board recommendations as to: 
(a) A zone plan for the unincorporated portions of the township as a whole which plan shall be based upon an 

inventory of conditions pertinent to zoning in the township and section 3. 
(b) The establishment of zoning districts including the boundaries thereof. 
(c) The text of a zoning ordinance with the necessary maps and zoning regulations to be adopted for a zoning 

district or the township as a whole. 
(d) The manner of administering and enforcing the zoning ordinance. 
History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.277;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.277a Township zoning board; planning expert, compensation. 
Sec. 7a. The township zoning board may engage the services of a township planning expert with the consent of 
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the township board, and the compensation for the services shall be paid from appropriations made by the township 
board. 

History: Add. 1956, Act 63, lmd. Eff. Apr. 2, 1956. 

125.278 Township zoning board; information and counsel furnished. 
Sec. 8. The township zoning board is directed to make use of such infonnation and counsel which may be 

furnished by appropriate public officials, departments or agencies, and all public officials, departments and agencies 
having information, maps and data pertinent to township zoning are hereby directed to make the same available for 
the use of the township zoning board. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.278. 

125.279 Public hearing; notice; affidavit of mailing. 
Sec. 9. (1) Before submitting its recommendations ofa tentative zoning ordinance to the township, the township 

zoning board shall hold at least 1 public hearing. Notice of the hearing shall be given by 2 publications in a 
newspaper of general circulation in the township. The first publication shall be printed not more than 30 days and 
not less than 20 days and the second not more than 8 days before the date of the hearing. 

(2) Not less than 20 days' notice of the time and place of the hearing shall also be given by mail to each electric, 
gas, pipeline, and telephone public utility company, each railroad operating within the district or zone affected, and 
the airport manager of each airport, that registers its name and mailing address with the township zoning 
commission for the purpose ofreceiving the notice. 

(3) An affidavit of mailing shall be maintained. The notices shall include the places and times at which the 
tentative text and any maps of the zoning ordinance may be examined. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.279;-Am. 1960, Act 146, Eff. Aug. 17, 1960;-Am. 1961, Act 225, Eff. Sept. 8, 
1961 ;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 2000, Act 384, Eff. Mar. 28, 2001. . 

125.280 Submission of proposed zoning ordinance for approval; composition and purpose of 
coordinating zoning committee; presumption; waiver. 
Sec. I 0. Following the hearing, the township zoning board shall submit the proposed zoning ordinance including 

any zoning maps to the county zoning commission of the county in which the township is situated for review and 
recommendation if a commission has been appointed, as provided by Act No. 183 of the Public Acts of 1943, as 
amended, being sections 125.201 to 125.232 of the Michigan Compiled Laws, and is functioning in the county, or 
to the county planning commission appointed as provided by Act No. 282 of the Public Acts of 1945, as amended, 
being sections 125.101 to 125.107 of the Michigan Compiled Laws, or, by resolution of the county board of 
commissioners, to the coordinating zoning committee of the county. If there is not a county zoning commission or 
county planning commission, the proposed zoning ordinance, including any zoning maps, shall be submitted to the 
coordinating zoning committee. The coordinating zoning committee shall be composed of either 3 or 5 members 
appointed by the county board of commissioners for the purpose of coordinating the zoning ordinances proposed for 
adoption under this act with the zoning ordinances of a township, city, or incorporated village having a common 
boundary with the township. If the recommendation of the county zoning commission, planning commission, or 
coordinating zoning committee has not been received by the township within 30 days after receipt of the ordinance 
by the county, it shall be conclusively presumed that the county has waived its right for review and 
recommendation of the ordinance. The county board of commissioners of a county by resolution may waive the 
county review of township ordinances and amendments required by this section. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.280;-Am. 1961, Act 225, Eff. Sept. 8, 1961;-Am. 1967, Act 190, Eff. Nov. 2, 
1967;-Am. 1968, Act 100, Eff. Nov. 15, 1968;-Am. 1974, Act 102, lmd. Eff. May 14, 1974;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 
1980, Act 416, lmd. Eff. Jan. 11, 1981. 

125.281 Transmitting summary of comments and proposed zoning plan and text to township 
board; additional hearings; notice; report on amendments; adoption and effective date of 
zoning ordinance. 
Sec. 11. The township zoning board shall transmit a summary of comments received at the public hearing and its 

proposed zoning plan and text to the township board. The township board may hold additional hearings if the 
township board considers it necessary. Notice of a public hearing held by the township board shall be published in a 
newspaper which circulates in the township. The notice shall be published not more than 15 days nor less than 5 
days before the hearing. If the township board considers amendments to the proposed text, or a zoning ordinance, 
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advisable, the township board shall refer the amendments to the zoning board for a report thereon within a time 
specified by the township board. After receiving the report, the township board shall grant a hearing on a proposed 
ordinance provision to a property owner who by certified mail addressed to the clerk of the township board requests 
a hearing and the township board shall request the zoning board to attend the hearing. After a hearing at a regular 
meeting or at a special meeting called for that purpose, the township board may adopt, by majority vote of its 
membership, pursuant to this act, a zoning ordinance for the portions of the township outside the limits of cities and 
villages, with or without amendments that have been previously considered by the zoning board or at a hearing. 
Subject to section 12, the ordinance shall take effect upon the expiration of 7 days after publication under section 
11 a or at such later date after publication as may be specified by the township board. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.281 ;-Am. 1949, Act 310, Eff. Sept. 23, 1949;-Am. 1959, Act 204, Eff. Mar. 
19, 1960;-Am. 1960, Act 146, Eff. Aug. 17, 1960;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 1980, Act 43, lmd. Eff. Mar. 19, 
1980;-Arn. 1980, Act 416, Imd. Eff. Jan. I I, 1981 ;-Am. 1996, Act 297, lrnd. Eff. June 19, 1996. 

125.281a Filing zoning ordinance with amendments or supplements; publication and contents of 
notice of ordinance adoption. 
Sec. 11 a. (I) The zoning ordinance or subsequent amendments or supplements shall be filed with the township 

clerk, and I notice of ordinance adoption shall be published in a newspaper of general circulation in the township 
within 15 days after adoption. Promptly following adoption of a zoning ordinance or subsequent amendment by the 
township board, a copy of the notice of adoption shall also be mailed to the airport manager of an airport entitled to 
notice under section 9(2). 

(2) The notice of ordinance adoption under subsection (I) shall include the following infom1ation: 
(a) In the case of a newly adopted zoning ordinance, the following statement: "A zoning ordinance regulating the 

development and use of land has been adopted by the township board of the township of ____ _ 
(b) In the case of an amendment to an existing zoning ordinance, either a summary of the regulatory effect of the 

amendment, including the geographic area affected, or the text of the amendment. 
(c) The effective date of the ordinance. 
( d) The place where and time when a copy of the ordinance may be purchased or inspected. 
History: Add. 1978, Act 637, Eff. Mar. I, 1979;-Am. 2000, Act 384, Eff. Mar. 28, 2001. 

125.282 Filing petition for submission of ordinance to electors. 
Sec. 12. Within 7 days after publication of a zoning ordinance under section 11 a, a registered elector residing in 

the portion of the township outside the limits of cities and villages may file with the township clerk a notice of 
intent to file a petition under this section. If a notice of intent is filed, then within 30 days following the publication 
of the zoning ordinance, a petition signed by a number of registered electors residing in the portion of the township 
outside the limits of cities and villages equal to not less than 15% of the total vote cast for all candidates for 
governor, at the last preceding general election at which a governor was elected, in the township may be filed with 
the township clerk requesting the submission of an ordinance or part of an ordinance to the electors residing in the 
portion of the township outside the limits of cities and villages for their approval. Upon the filing of a notice of 
intent, the ordinance or part of the ordinance adopted by the township board shall not take effect until I of the 
following occurs: 

(a) The expiration of 30 days after publication of the ordinance, if a petition is not filed within that time. 
(b) If a petition is filed within 30 days after publication of the ordinance, the township clerk determines that the 

petition is inadequate . 
. (c) If a petition is filed within 30 days after publication of the ordinance, the township clerk determines that the 
petition is adequate and the ordinance or part of the ordinance is approved by a majority of the registered electors 
residing in the portion of the township outside the limits of cities and villages voting thereon at the next regular 
election which supplies reasonable time for proper notices and printing of ballots, or at any special election called 
for that purpose. The township board shall provide the manner of submitting an ordinance or part of an ordinance to 
the electors for their approval or rejection, and determining the result of the election. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.282;-Am. 1955. Act 204, Eff. Oct. 14, 1955;-Am. 1960, Act 146, Eff. Aug. 17, 
1960;-Am. 1961, Act 225, Eff. Sept. 8, 1961 ;-Am. 1972, Act 107, lmd. Eff. Apr. 7, 1972;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 
1996, Act 297, lmd. Eff. June 19, 1996;-Am. 200 I, Act 177, lmd. Eff. Dec. 15, 200 I. 

125.282a Violation of§§ 168.1 to 168.992 applicable to petitions; penalties. 
Sec. 12a. A petition under section 12, including the circulation and signing of the petition, is subject to section 
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488 of the Michigan election law, 1954 PA 116, MCL 168.488. A person who violates. a provision of the Michigan 
election law, 1954 PA 116, MCL 168.1 to 168.992, applicable to a petition described in this section is subject to the 
penalties prescribed for that violation in the Michigan election law, 1954 PA 116, MCL 168.1 to 168.992. 

History: Add. 1998, Act 152, Eff. Mar. 23, 1999. 

125.283 Report on operations of zoning ordinance. 
Sec. 13. Following the enactment of the zoning ordinance, the township zoning board periodically shall prepare 

for the township board a report on the operations of the zoning ordinance including recommendations as to the 
enactment of amendments or supplements to the ordinance. 

History: 1943, Act 184, Eff. July 30, 1943;-Am. 1947, Act 165, Eff. Oct. 11, 1947;-CL 1948, 125.283 ;-Am. 1978, Act 637, Eff. Mar. I, 
1979. 

125.284 Amendments or supplements to zoning ordinance; notice of proposed rezoning; 
adoption of amendment conforming to court decree; notice of adopted amendment. 
Sec. 14. Amendments or supplements to the zoning ordinance may be made in the same manner as provided in 

this act for the enactment of the original ordinance. If an individual property or several adjacent properties are 
proposed for rezoning, the township zoning board shall give a notice of the proposed rezoning to the owner of the 
property in question, to all persons to whom any real property within 300 feet of the premises in question is 
assessed, and to the occupants of all single and 2-family dwellings within 300 feet. The notice shall be delivered 
personally or by mail to the respective owners and tenants at the address given in the last assessment roll. If the 
tenant's name is not known, the term "occupant" may be used. If the notice is delivered by mail, an affidavit of 
mailing shall be filed with the zoning board before the hearing. The notice shall be made not less than 8 days before 
the hearing provided by section 9 stating the time, place, date, and purpose of the hearing. An amendment for the 
purpose of conforming a provision of the zoning ordinance to the decree of a court of competent jurisdiction as to 
any specific lands may be adopted by the township board and the notice of the adopted amendment published 
without referring the amendment to any other board or agency provided for in this act. 

History: 1943, Act 184, Eff. July 30, 1943;-Am. 1947, Act 137, Eff. Oct. II, 1947;-CL 1948, 125.284 ;-Am. 1949, Act 310, Eff. Sept. 
23, 1949;-Am. 1960, Act 26, Eff. Aug. 17, 1960;-Am. 1961, Act 225, Eff. Sept. 8, 1961 ;-Am. 1972, Act 55, Eff. Mar. 30, 1973;-Am. 
1978, Act 637, Eff. Mar. I, 1979. 

125.285 Interim zoning ordinance. 
Sec. 15. To protect the public health, safety, and general welfare of the inhabitants of the township, and the lands 

and resources of the township, during the period required for the preparation and enactment of an ordinance 
authorized by this act as provided by sections 7 to 12, the township board may direct the township zoning board to 
submit, within a specified period of time, recommendations as to the provisions of an interim zoning ordinance and 
to submit those recommendations without consideration for sections 7, 8, 9, 11, and 12. Before presenting its 
recommendations to the township board, the zoning board shall submit the interim zoning plan, or an amendment 
thereto, to the county zoning commission or the coordinating zoning committee, as provided by section I 0, for the 
purpose of coordinating the zoning plan with the zoning ordinances of a township, city, or village having a common 
boundary with the township. Approval shall be conclusively presumed unless the commission or committee, within 
15 days after receipt of the interim plan or amendment notifies the township clerk of its disapproval. Following 
approval the township board, by majority vote of its members, may give the interim ordinance or amendments 
thereto immediate effect. An interim ordinance and subsequent amendments shall be filed and published in 
accordance with section I la. The interim ordinance, including any amendments thereto, shall be limited to 1 year 
from the date the same becomes effective and to only 2 years of renewal thereafter by resolution of the township 
board. 

History: 1943, Act 184, Eff. July 30, 1943;-Am. 1947, Act 137, Eff. Oct. 11, 1947;-CL 1948, 125.285 ;-Am. 1952, Act 248, Eff. Sept. 
18, 1952;-Am. 1960, Act 146, Eff. Aug. 17, 1960;-Am. 1961, Act 225, Eff. Sept. 8, 1961;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.286 Nonconforming uses. 
Sec. 16. ( 1) The lawful use of a dwelling, building, or structure and of land or a premise as existing and lawful 

at the time of enactment of a zoning ordinance, or, in the case of an amendment of an ordinance, then at the time of 
the amendment, may be continued although the use does not conform with the ordinance or amendment. 

(2) The township board shall provide in a zoning ordinance for the completion, restoration, reconstruction, 
extension, or substitution of nonconforming uses upon reasonable terms set forth in the zoning ordinance. In 
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establishing tenns for the completion, restoration, reconstruction, extension, or substitution ofnonconfonning uses 
different classes of nonconfonning uses may be established in the ordinance with different requirements applicable 
to each class. 

(3) A township may acquire, by purchase, condemnation, or otherwise private property or an interest in private 
property for the removal of nonconfonning uses. The cost and expense, or a portion thereof, of acquiring the private 
property may be paid from general funds or assessed to a special district in accordance with the applicable statutory 
provisions relating to the creation and operation of special assessment districts for public improvements in 
townships. The elimination of the nonconforming uses and structures in a zoning district is declared to be for a 
public purpose and for a public use. The township board may institute and prosecute proceedings for condemnation 
of nonconfonning uses and structures under the power of eminent domain in accordance with Act No. 149 of the 
Public Acts of 1911, as amended, being sections 213.21 to 213.41 of the Michigan Compiled Laws or other 
applicable statute. 

History: 1943, Act 184, Eff. July 30, 1943;-CL I 948, 125.286;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.286a "State licensed residential facility" defined; state licensed residential facility 
considered residential use and permitted use; provisions inapplicable to adult foster care 
facilities; review by board of .trustees; notice to residents; denial of license; exceptions. 
Sec. 16a. (1) As used in this section, "state licensed residential facility" means a structure constructed for 

residential purposes that is licensed by the state pursuant to Act No. 287 of the Public Acts of 1972, as amended, 
being sections 331.681 to 331.694 of the Michigan Compiled Laws, or Act No. 116 of the Public Acts of 1973, as 
amended, being sections 722.111 to 722.128 of the Michigan Compiled Laws, which provides resident services for 
6 or less persons under 24-hour supervision or care for persons in need of that supervision or care. 

(2) In order to implement the policy of this state that persons in need of community residential care shall not be 
excluded by zoning from the benefits of nonnal residential surroundings, a state licensed residential facility 
providing supervision or care, or both, to 6 or less persons shall be considered a residential use of property for the 
purposes of zoning and a pennitted use in all residential zones, including those zoned for single family dwellings, 
and shall not be subject to a special use or conditional use pennit or procedure different from those required for 
other dwellings of similar density in the same zone. 

(3) This section shall not apply to adult foster care facilities licensed by a state agency for care and treatment of 
persons released from or assigned to adult correctional institutions. 

(4) At least 45 days before licensing a residential facility described in subsection (1), the state licensing agency 
shall notify the board of trustees or its designated agency of the township where the proposed facility would be 
located to review the number of existing or proposed similar state licensed residential facilities whose property lines 
are within a 1,500 foot radius of the property lines of the location of the applicant. The board of trustees or an 
agency of the township to which the authority is delegated shall, when a proposed facility is to be located within the 
township, give appropriate notification of the proposal to license the facility to those residents whose property lines 
are within a 1,500 foot radius of the property lines of the proposed facility. A state licensing agency shall not 
license a proposed residential facility when another state licensed residential facility exists within the 1,500 foot 
radius, unless pennitted by local zoning ordinances, of the proposed location or when the issuance of the license 
would substantially contribute to an excessive concentration of state licensed residential facilities within the 
township. This subsection shall not apply to state licensed residential facilities caring for 4 or less minors. 

(5) This section shall not apply to a state licensed residential facility licensed before March 31, 1977, or to a 
residential facility which was in the process of being developed and licensed before March 31, 1977, if approval 
had been granted by the appropriate local governing body. 

History: Add. 1976, Act 395, Eff. Mar. 31, 1977;-Am. 1977, Act 29, Imd. Eff. June 15, 1977. 

125.286b Special land uses. 
Sec. 16b. (I) A township may provide in a zoning ordinance for special land uses which shall be pennitted in a 

zoning district only after review and approval by either the zoning board, an official charged with administering the 
ordinance, or the township board, as specified in the ordinance. The ordinance shall specify: 

(a) The special land uses and activities eligible for approval consideration and the body or official charged with 
reviewing special land uses and granting approval. 

(b) The requirements and standards upon which decisions on requests for special land use approval shall be 
based. 

(c) The procedures and supporting materials required for application, review, and approval. 
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(2) Upon receipt of an application for a special land use which requires a decision on discretionary grounds, I 
notice that a request for special land use approval has been received shall be published in a newspaper which 
circulates in the township, and sent by mail or personal delivery to the owners of property for which approval is 
being considered, to all persons to whom real property is assessed within 300 feet of the boundary of the property in 
question, and to the occupants of all structures within 300 feet. The notice shall be given not less than 5 nor more 
than 15 days before the date the application will be considered. If the name of the occupant is not known, the term 
"occupant" may be used in making notification. Notification need not be given to more than I occupant of a 
structure, except that if a structure contains more than I dwelling unit or spatial area owned or leased by different 
individuals, partnerships, businesses, or organizations, I occupant of each unit or spatial area shall receive notice. In 
the case of a single structure containing more than 4 dwelling units or other distinct spatial areas owned or leased by 
different individuals, partnerships, businesses, or organizations, notice may be given to the manager or owner of the 
structure who shall be requested to post the notice at the primary entrance to the structure. The notice shall: 

(a) Describe the nature of the special land use request. 
(b) Indicate the property which is the subject of the special land use request. 
(c) State when and where the special land use request will be considered. 
(d) Indicate when and where written comments will be received concerning the request. 
(e) Indicate that a public hearing on the special land use request may be requested by any property owner or the 

occupant of any structure located within 300 feet of the boundary of the property being considered for a special use. 
(3) At the initiative of the body or official responsible for approving special land uses, or upon the request of the 

applicant for special land use authorization or a property owner or the occupant of a structure located within 300 
feet of the boundary of the property being considered for a special land use, a public hearing with notification as 
required for a notice of a request for special land use approval, as provided in subsection (2), shall be held before a 
decision is made on the special land use request which is based on discretionary grounds. If the applicant or the 
body or official responsible for approving special land uses requests a public hearing, only notification of the public 
hearing need be made. A decision on a special land use which is based on discretionary grounds, shall not be made 
unless notification of the request for special land use approval, or notification of a public hearing on a special land 
use request has been made as required by this section. 

(4) The body or official designated in the zoning ordinance to review and approve special land uses may deny, 
approve, or approve with conditions, a request for special land use approval. The decision on a special land use 
shall be incorporated in a statement containing the conclusions relative to the special land use under consideration 
which specifies the basis for the decision, and any conditions imposed. 

History: Add. 1978, Act 637, Eff. Mar. I, 1979. 

125.286c Planned unit development. 
Sec. 16c. (!) As used in this section, "planned unit development" includes such terms as cluster zoning, planned 

development, community unit plan, planned residential development, and other terminology denoting zoning 
requirements designed to accomplish the objectives of the zoning ordinance through a land development project 
review process based on the application of site planning criteria to achieve integration of the proposed land 
development project with the characteristics of the project area. 

(2) A township may establish planned unit development requirements in a zoning ordinance which permit 
flexibility in the regulation of land development; encourage innovation in land use and variety in design, layout, and 
type of structures constructed; achieve economy and efficiency in the use of land, natural resources, energy, and the 
provision of public services and utilities; encourage useful open space; and provide better housing, employment, 
and shopping opportunities particularly suited to the needs of the residents of this state. The review and approval of 
planned unit developments shall be by either the zoning board, an official charged with _administration of the 
ordinance, or the township board, as specified in the ordinance. 

(3) Within a land development project designated as a planned unit development, regulations relating to the use 
of land, including permitted uses, lot sizes, setbacks, height limits, required facilities, buffers, open space areas, and 
land use density, shall be determined in accordance with the planned unit development regulations specified in the 
zoning ordinance. The planned unit development regulations need not be unifonn with regard to each type of land 
use if equitable procedures recognizing due process principles and avoiding arbitrary decisions have been followed 
in making regulatory decisions. 

(4) The planned unit development regulations established by a township shall specify: 
(a) The body or official which will review and approve planned unit development requests. 
(b) The conditions which create planned unit development eligibility, the participants in the review process, and 
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the requirements and standards upon which applications will be judged and approval granted. 
(c) The procedures required for application, review, and approval. 
(5) Following receipt of a request to approve a planned unit development, the body or official charged in the 

ordinance with review and approval of planned unit developments shall hold at least 1 public hearing on the 
request. An ordinance may provide for preapplication conferences before submission of a planned unit development 
request, and the submission of preliminary site plans before the public hearing. Notification of the public hearing 
shall be given in the same manner as required by section l 6b(3) for public hearings on special land uses. Within a 
reasonable time following the public hearing, the body or official responsible for approving planned unit 
developments shall meet for final consideration of the request, and deny, approve, or approve with conditions, the 
request. The body or official shall prepare a report stating its conclusions on the request for a planned unit 
development, the basis for its decision, the decision, and any conditions relating to an affirmative decision. If the 
ordinance requires that the township board amends the ordinance to act on the planned unit development request, 
the zoning board shall hold the hearing as required by section 9, and the report and the documents related to the 
planned unit development request shall be transmitted to the township board for consideration in making a final 
decision. If amendment of a zoning ordinance is required by the planned unit development regulations of a 
township zoning ordinance, the requirements of this act for amendment of a zoning ordinance shall be followed, 
except that the hearing and notice required by this subsection shall be regarded as fulfilling the public hearing and 
notice requirement of section 9. 

(6) If the planned unit development regulations of a township zoning ordinance do not require amendment of the 
ordinance to authorize a planned unit development, the body or official charged in the zoning ordinance with review 
and approval of planned unit developments may approve, approve with conditions, or deny a request. 

(7) Final approvals may be granted on each phase of a multiphased planned unit development if each phase 
contains the necessary components to insure protection of natural resources and the health, safety, and welfare of 
the users of the planned unit development and the residents of the smTounding area. 

(8) In establishing planned unit development requirements, a township may, when available and applicable, 
incorporate by reference other ordinances or statutes which regulate land development. The planned unit 
development regulations contained in zoning ordinances shall encourage complementary relationships between 
zoning regulations and other regulations affecting the development of land. 

History: Add. 1978, Act 637, Eff. Mar. 1, 1979. 

125.286d Discretionary decisions; requirements, standards, and conditions. 
Sec. 16d. (I) If a township zoning ordinance authorizes the consideration and approval of special land uses or 

planned unit developments pursuant to section 16b or 16c, or otherwise provides for discretionary decisions, the 
requirements and standards upon which the decisions are made shall be specified in the ordinance. The standards 
shall be consistent with, and promote the intent and purpose of the zoning ordinance, and shall insure that the land 
use or activity authorized shall be compatible with adjacent uses of land, the natural environment, and the capacities 
of public services and facilities affected by the land use. The standards shall also insure that the land use or activity 
is consistent with the public health, safety, and welfare of the township. A request for approval of a land use or 
activity which is in compliance with the standards stated in the zoning ordinance, the conditions imposed pursuant 
to the ordinance, other applicable ordinances, and state and federal statutes, shall be approved. 

(2) Reasonable conditions may be required with the approval of a special land use, planned unit development, or 
other land uses or activities permitted by discretionary decision. The conditions may include conditions necessary 
to insure that public services and facilities affected by a proposed land use or activity will be capable of 
accommodating increased service and facility loads caused by the land use or activity, to protect the natural 
environment and conserve natural resources and energy, to insure compatibility with adjacent uses of land, and to 
promote the use of land in a socially and economically desirable manner. Conditions imposed shall meet all of the 
following requirements: 

(a) Be designed to protect natural resources, the health, safety, and welfare and the social and economic well 
being of those who will use the land use or activity under consideration, residents and landowners immediately 
adjacent to the proposed land use or activity, and the community as a whole. 

(b) Be related to the valid exercise of the police power, and purposes which are affected by the proposed use or 
activity. 

(c) Be necessary to meet the intent and purpose of the zoning ordinance, be related to the standards established in 
the ordinance for the land use or activity under consideration, and be necessary to insure compliance with those 
standards. 
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(3) The conditions imposed with respect to the approval of a land use or activity shall be recorded in the record of 
the approval action, and shall remain unchanged except upon the mutual consent of the approving authority and the 
landowner. The approving authority shall maintain a record of conditions which are changed. 

History: Add. 1978, Act 637, Eff. Mar. I, 1979. 

125.286e Site plan. 
Sec. l 6e. (I) As used in this section, "site plan" includes the documents and drawings required by the zoning 

ordinance to insure that a proposed land use or activity is in compliance with local ordinances and state and federal 
statutes. 

(2) A township may require the submission and approval of a site plan before authorization of a land use or 
activity regulated by a zoning ordinance. The zoning ordinance shall specify the body, board, or official charged 
with reviewing site plans and granting approval. 

(3) If a zoning ordinance requires site plan approval, the site plan, as approved, shall become part of the record of 
approval, and subsequent actions relating to the activity authorized shall be consistent with the approved site plan, 
unless a change conforming to the zoning ordinance receives the mutual agreement of the landowner and the 
individual or body which initially approved the site plan. 

(4) The procedures and requirements for the submission and approval of site plans shall be specified in the 
zoning ordinance. Site plan submission, review, and approval shall be required for special land uses and planned 
unit developments. Decisions rejecting, approving, or conditionally approving a site plan shall be based upon 
requirements and standards contained in the zoning ordinance, other township planning documents, other applicable 
ordinances, and state and federal statutes. 

(5) A site plan shall be approved if it contains the infonnation required by the zoning ordinance and is in 
compliance with the zoning ordinance and the conditions imposed pursuant to the ordinance, other township 
planning documents, other applicable ordinances, and state and federal statutes. 

( 6) The purpose of this amendatory act is to clarify the authority of the township body, board, or official charged 
with reviewing site plans and granting approval of site plans, which is implied from the language of this act, but 
which is not specifically set forth in this act. 

History: Add. 1978, Act 637, Eff. Mar. I, 1979;-Am. 1987, Act 74, lmd. Eff. June 29, 1987. 

125.286f Improvements; deposit of performance guarantee. 
Sec. 16f. (1) As used in this section, "improvements" means those features and actions associated with a project 

which are considered necessary by the body or official granting zoning approval, to protect natural resources, or the 
health, safety, and welfare of the residents of a township and future users or inhabitants of the proposed project or 
project area, including roadways, lighting, utilities, sidewalks, screening, and drainage. Improvements does not 
include the entire project which is the subject of zoning approval. 

(2) To insure compliance with a zoning ordinance and any conditions imposed thereunder, a township may 
require that a cash deposit, certified check, irrevocable bank letter of credit, or surety bond acceptable to the 
township covering the estimated cost of improvements associated with a project for which site plan approval is 
sought be deposited with the clerk of the township to insure faithful completion of the improvements. The 
performance guarantee shall be deposited at the time of the issuance of the pennit authorizing the activity or 
project. The township may not require the deposit of the performance guarantee prior to the time when the township 
is prepared to issue the permit. The township shall establish procedures whereby a rebate of any cash deposits in 
reasonable proportion to the ratio of work completed on the required improvements will be made as work 
progresses. 

(3) This section shall not be applicable to improvements for which a cash deposit, certified check, irrevocable 
bank letter of credit, or surety bond has been deposited pursuant to Act No. 288 of the Public Acts of 1967, as 
amended, being sections 560.101 to 560.293 of the Michigan Compiled Laws. 

History: Add. 1978, Act 637, Eff. Mar. I, 1979. 

125.2869 "Family day-care home" and "group day-care home" defined; family day-care home as 
residential use of property; permit for group day-care home meeting certain standards; 
compliance not required for certain homes; inspection; subsequent establishment of certain 
facilities; issuing permit to group day-care home not meeting certain standards; measurement 
of distances. 
Sec. 16g. (]) As used in this section, "family day-care home" and "group day-care home" mean those terms as 
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defined in section 1 of Act No. 116 of the Public Acts of 1973, being section 722.111 of the Michigan Compiled 
Laws, and only apply to the bona fide private residence of the operator of the family or group day-care home. 

(2) A family day-care home licensed or registered under Act No. 116 of the Public Acts of ·1973, being sections 
722.111 to 722.128 of the Michigan Compiled Laws, shall be considered a residential use of property for the 
purposes of zoning and a permitted use in all residential zones, including those zoned for single family dwellings, 
and shall not be subject to a special use or conditional use permit or procedure different from those required for 
other dwellings of similar density in the same zone. 

(3) A group day-care home licensed or registered under Act No. l l 6 of the Public Acts of 1973 shall be issued a 
special use permit, conditional use permit, or other similar pennit if the group day-care home meets the following 
standards: 

(a) Is located not closer than 1,500 feet to any of the following: 
(i) Another licensed group day-care home. 
(ii) Another adult foster care small group home or large group home licensed under the adult foster care facility 

licensing act, Act No. 218 of the Public Acts of 1979, being sections 400.701 to 400.737 of the Michigan Compiled 
Laws. 

(iii) A facility offering substance abuse treatment and rehabilitation service to 7 or more people licensed under 
article 6 of the public health code, Act No. 368 of the Public Acts of 1978, being sections 333.610 I to 333.6523 of 
the Michigan Compiled Laws. 

(iv) A community correction center, resident home, halfway house, or other similar facility which houses an 
inmate population under the jurisdiction of the department of corrections. 

(b) Has appropriate fencing for the safety of the children in the group day-care home as detennined by the 
township. 

(c) Maintains the property consistent with the visible characteristics of the neighborhood. 
( d) Does not exceed 16 hours of operation during a 24-hour period. The township may limit but not prohibit the 

operation of a group day-care home between the hours of IO p.m. and 6 a.m. 
(e) Meets regulations, if any, governing signs used by a group day-care home to identify itself. 
(f) Meets regulations, if any, requiring a group day-care home operator to provide off-street parking 

accommodations for his or her employees. 
(4) A licensed or registered family or group day-care home that has operated prior to the effective date of the 

amendatory act that added this section is not required to comply with the requirements of this section. 
(5) This section shall not prevent a township from inspecting a family or group day-care home for the home's 

compliance with the township's ordinance and enforcing the township's ordinance, if the ordinance is not more 
restrictive for that home than Act No. 116 of the Public Acts of 1973, being sections 722.111 to 722.128 of the 
Michigan Compiled Laws, or rules promulgated pursuant to Act No. l l 6 of the Public Acts of 1973. 

(6) The subsequent establishment of any of the facilities listed in subsection (3)(a)(i) to (iv) of this section, within 
1,500 feet of the licensed or registered group day-care home will not affect any subsequent special use pennit 
renewal, conditional use pennit renewal, or other similar permit renewal pertaining to the group day-care home. 

(7) This section shall not prevent a township from issuing a special use permit, conditional use pem1it, or other 
similar permit to a licensed or registered group day-care home that does not meet the standards listed in subsection 
(3)(a) to (f). 

(8) The distances specified in subsections (3)(a) and (6) shall be measured along a road, street, or place 
maintained by this state or a political subdivision of this state and generally open to use by the public as a matter of 
right for the purpose of vehicular traffic, not including an alley. 

History: Add. 1988, Act 448, Eff. Mar. 30, 1989. 

Administrative rules: R 400.130 I ct seq. of the Michigan Administrative Code. 

125.286h Qualified township zoning ordinances; option of landowner to develop land zoned for 
residential development; requirements; limitations; "qualified township" defined; zoning 
ordinance provisions cited as "open space preservation." 
Sec. 16h. (I) Subject to subsection (4) and section 12, beginning 1 year after the effective date of the amendatory 

act that added this section, each qualified township shall provide in its zoning ordinance that land zoned for 
residential development may be developed, at the option of the land owner, with the same number of dwelling units 
on a portion of the land specified in the zoning ordinance, but not more than 50%, that, as determined by the 
township, could otherwise be developed, under existing ordinances, laws, and rules, on the entire land area, if all of 
the following apply: 
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(a) The land is zoned at a density equivalent to 2 or fewer dwelling units per acre, or, if the land is served by a 
public sewer system, 3 or fewer dwelling units per acre. 

(b) A percentage of the land area specified in the zoning ordinance, but not less than 50%, will remain 
perpetually in an undeveloped state by means of a conservation easement, plat dedication, restrictive covenant, or 
other legal means that runs with the land, as prescribed by the zoning ordinance. 

(c) The development does not depend upon the extension of a public sewer or public water supply system, unless 
development of the land without the exercise of the option provided by this subsection would also depend upon 
such an extension. 

(d) The option provided pursuant to this subsection has not previously been exercised with respect to that land. 
(2) After a land owner exercises the option provided pursuant to subsection (1), the land may be rezoned 

accordingly. 
(3) The development of land under subsection (1) is subject to other applicable ordinances, laws, and rules, 

including rules relating to suitability of groundwater for on-site water supply for land not served by public water 
and rules relating to suitability of soils for on-site sewage disposal for land not served by public sewers. 

(4) Subsection (1) does not apply to a qualified township if both of the following requirements are met: 
(a) Since on or before October I, 2001, the township has had in effect a zoning ordinance provision providing for 

both of the following: 
(i) Land zoned for residential development may be developed, at the option of the land owner, with the same 

number of dwelling units on a portion of the land that, as determined by the township, could otherwise be 
developed, under existing ordinances, laws, and rules, on the entire land area. 

(ii) If the land owner exercises the option provided by subparagraph (i), the portion of the land not developed will 
remain perpetually in an undeveloped state by means of a conservation easement, plat dedication, restrictive 
covenant, or other legal means that runs with the land. 

(b) On or before the enactment date of the amendatory act that added this section, a land owner exercised the 
option provided under the zoning ordinance provision referred to in subdivision (a) with at least 50% of the land 
area remaining perpetually in an undeveloped state. 

(5) As used in this section, "qualified township" means a township that meets all of the following requirements: 
(a) Has adopted a zoning ordinance. 
(b) Has a population of 1,800 or more. 
(c) Has land that is not developed and that is zoned for residential development at a density described in 

subsection (l)(a). 
(6) The zoning ordinance provisions required by subsection (1) shall be known and may be cited as the "open 

space preservation" provisions of the zoning ordinance. 
History: Add. 2001, Act 177, lmd. Eff. Dec. 15, 2001. 

125.288 Township board of appeals; selection, qualifications, and terms of members; 
chairperson; per diem or expenses; removal; conflict of interest; misconduct in office; 
vacancies; majority required to conduct business. 
Sec. 18. (1) In each township in which the township board exercises the authority conferred by this act, it shall 

appoint a township board of appeals. In a township having a population of 5,000 or more persons, the board of 
appeals shall be composed of not less than 5 regular members. In a township having a population ofless than 5,000 
persons, the board of appeals shall be composed of not less than 3 regular members. The precise number of regular 
members comprising the board of appeals shall be specified by the township board in the zoning ordinance. The 
first regular member of the board of appeals shall be a member of the township zoning board. In a township where 
the powers, duties, and responsibilities of the zoning board are transferred to the planning commission pursuant to 
section 11 of Act No. 168 of the Public Acts of 1959, as amended, being section 125.331 of the Michigan Compiled 
Laws, the first regular member of the board of appeals shall be a member of the township planning commission. 
The remaining regular members and any alternate members of the board of appeals shall be selected from the 
electors of the township residing outside of incorporated cities and villages. The members selected shall be 
representative of the population distribution and of the various interests present in the township. One regular 
member may be a member of the township board. An elected officer of the township shall not serve as chairperson 
of the board of appeals. An employee or contractor of the township board may not serve as a member of the 
township board of appeals. 

(2) A township board may appoint not more than 2 alternate members for the same term as regular members to 
the zoning board of appeals. An alternate member may be called as specified in the zoning ordinance to serve as a 
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regular member of the zoning board of appeals in the absence of a regular member if the regular member is absent 
from or will be unable to attend 2 or more consecutive meetings of the zoning board of appeals or is absent from or 
will be unable to attend meetings for a period of more than 30 consecutive days. An alternate member may also be 
called to serve as a regular member for the purpose of reaching a decision on a case in which the regular member 
has abstained for reasons of conflict of interest. The alternate member appointed shall serve in the case until a final 
decision is made. The alternate member has the same voting rights as a regular member of the zoning board of 
appeals. 

(3) The total amount annually allowed the board of appeals as per diem or as expenses actually incurred in the 
discharge of duties shall not exceed a reasonable sum, which shall be appropriated annually in advance by the 
township board. 

(4) A member of the board of appeals may be removed by the township board for nonperfonnance of duty or 
misconduct in office upon written charges and after public hearing. A member shall disqualify himself or herself 
from a vote in which the member has a conflict of interest. Failure of a member to disqualify himself or herself 
from a vote in which the member has a conflict of interest constitutes misconduct in office. 

(5) Terms shall be for 3 years, except for members serving because of their membership on the zoning board, 
planning commission, or township board, whose terms shall be limited to the time they are members of the zoning 
board, planning commission, or township board, respectively, and the period stated in the resolution appointing 
them. When members are first appointed, the appointments may be for less than 3 years to provide for staggered 
terms. A successor shall be appointed not more than I month after the tenn of the preceding member has expired. 
Vacancies for unexpired terms shall be filled for the remainder of the tenn. 

(6) A township board of appeals shall not conduct business unless a majority of the regular members of the board 
is present. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.288;-Am. 1966, Act I 06, lmd. Eff. June 22, 1966;-Am. 1973, Act 146, lmd. 
Eff. Nov. 21, 1973 ;-Am. 1976, Act 131, lmd. Eff. May 27, 1976;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 1990, Act 141, lmd. Eff. 
June 27, 1990. 

125.289 Board of appeals; meetings, open to public, record of proceedings. 
Sec. 19. Meetings of the township board of appeals shall be held at the call of the chainnan and at such other 

times as the board in its rules of procedure may specify. The chairman, or in his absence the acting chairman, may 
administer oaths and compel the attendance of witnesses. All meetings of the board of appeals shall be open to the 
public. The board shall maintain a record of its proceedings which shall be filed in the office of the township clerk 
and shall be a public record. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.289. 

125.290 Township board of appeals; duties; variance. 
Sec. 20. (I) The township board of appeals shall hear and decide questions that arise in the administration of the 

zoning ordinance, including the interpretation of the zoning maps, and may adopt rules to govern its procedures 
sitting as a board of appeals. It shall hear and decide appeals from and review any order, requirement, decision, or 
determination made by an administrative official or body charged with enforcement of an ordinance adopted 
pursuant to this act. It shall hear and decide matters referred to it or upon which it is required to pass under an 
ordinance adopted pursuant to this act. For special land use and planned unit development decisions, an appeal may 
be taken to the board of appeals only if provided for in the zoning ordinance. 

(2) The concurring vote of a majority of the members of the township board of appeals is necessary to reverse an 
order, requirement, decision, or determination of the administrative official or body, or to decide in favor of the 
applicant any matter upon which the board is required to pass under the ordinance, or to grant a variance in the 
ordinance. An appeal may be taken by a person aggrieved or by an officer, department, board, or bureau of the 
township, county, or state. In addition, a variance in the ordinance may be applied for and granted pursuant to 
section 4 of the uniform condemnation procedures act, 1980 PA 87, MCL 213.54, and this act. The township zoning 
board of appeals shall state the grounds of each determination. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.290;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 2000, Act 19, lmd. Eff. Mar. 
8, 2000. 

125.291 Board of appeals; appeals. 
Sec. 21. Such appeal shall be taken within such time as shall be prescribed by the township board of appeals by 

general rule, by the filing with the officer from whom the appeal is taken and with the board of appeals of a notice 
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of appeal specifying the grounds thereof. The officer from whom the appeal is taken shall forthwith transmit to the 
board all the papers constituting the record upon which the action appealed from was taken. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.291. 

125.292 Board of appeals; restraining order. 
Sec. 22. An appeal stays all proceedings in furtherance of the action appealed from unless the officer from whom 

the appeal is taken certifies to the township board of appeals after the notice of appeal shall have been filed with 
him that by reason of facts stated in the certificate, a stay would in his opinion cause imminent peril to life or 
property, in which case proceedings shall not be stayed otherwise than by a restraining order which may be granted 
by the board of appeals or by the circuit court, on application, on notice to the officer from whom the appeal is 
taken and on due cause shown. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.292. 

125.293 Township board of appeals; appeals. 
Sec. 23. The township board of appeals shall fix a reasonable time for the hearing of the appeal, give due notice 

thereof to the parties, and decide the appeal within a reasonable time. At the hearing, a party may appear in person 
or by agent or by attorney. The board of appeals may reverse or affirm, wholly or partly, or may modify the order, 
requirement, decision, or determination as in its opinion ought to be made in the premises, and to that end shall 
have all the powers of the officer or body from whom the appeal was taken and may issue or direct the issuance of a 
permit. Where there are practical difficulties or unnecessary hardship in the way of carrying out the strict letter of 
the zoning ordinance, the board of appeals in passing upon appeals may vary or modify any of its rules or 
provisions so that the spirit of the ordinance is observed, public safety secured, and substantial justice done. The 
board of appeals may impose conditions with an affirmative decision pursuant to section 16d(2). 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.293;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.293a Township board of appeals; decision final; judicial review. 
Sec. 23a, (I) The decision of the board of appeals rendered pursuant to section 23 shall be final. However, a 

person having an interest affected by the zoning ordinance may appeal to the circuit court. Upon appeal the circuit 
court shall review the record and decision of the board of appeals to insure that the decision: 

(a) Complies with the constitution and laws of the state. 
(b) Is based upon proper procedure. 
(c) Is supported by competent, material, and substantial evidence on the record. 
( d) Represents the reasonable exercise of discretion granted by law to the board of appeals. 
(2) If the court finds the record of the board of appeals inadequate to make the review required by this section, or 

that there is additional evidence which is material and with good reason was not presented to the board of appeals, 
the court shall order further proceedings before the board of appeals on conditions which the court considers proper. 
The board of appeals may modify its findings and decision as a result of the new proceedings, or may affirm its 
original decision. The supplementary record and decision shall be filed with the court. 

(3) As a result of the review required by this section, the court may affirm, reverse, or modify the decision of the 
board of appeals. 

History: Add. 1978, Act 637, Eff. Mar. l, 1979. 

125.294 Violation as nuisance per se; abatement; liability; administration and enforcement of 
ordinance; penalties. 
Sec. 24. A use of land, or a dwelling, building, or structure including a tent or trailer coach, used, erected, altered, 

razed, or converted in violation of a local ordinance or regulation adopted pursuant to this act is a nuisance per se. 
The court shall order the nuisance abated and the owner or agent in charge of the dwelling, building, structure, tent, 
trailer coach, or land is liable for maintaining a nuisance per se. The township board shall in the ordinance enacted 
under this act designate the proper official or officials who shall administer and enforce that ordinance and do either 
of the following for each violation of the ordinance: 

(a) Impose a penalty for the violation. 
(b) Designate the violation as a municipal civil infraction and impose a civil fine for the violation. 
History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.294;-Am. 1978, Act 637, Eff. Mar. I, 1979;-Am. 1994, Act 24, Eff. May I, 

1994. 
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125.295 Fees for zoning permits; purpose; tax levy; application of fees or taxes. 
Sec. 25. For the purpose of providing funds to carry out this act, the township board of an organized township 

may require the payment of reasonable fees for zoning permits as a condition to the granting of authority to erect, 
alter, or locate dwellings, buildings, and structures, including tents and trailer coaches, within a zoning district 
established under this act, both for the purpose of obtaining advance information as to building operations, 
locations, and proposed uses, and for the purpose of defraying the cost, in whole or in part, of the enforcement of 
this act in the township, and if the board has incurred or expects to incur any expense of public funds in carrying out 
this act, shall, for that purpose, in addition to the revenues of the fees, levy a sufficient tax, in addition to other taxes 
now authorized by law, upon the real and personal prope1ty subject to taxation in the township, and the taxes shall 
be collected as other taxes are collected. When the taxes or fees are collected, they shall be applied to the payment 
of any indebtedness incurred by the township subject to this act, and to no other purpose. However, the taxes 
assessed, levied, and collected shall not cause the limit of taxes established by law to be exceeded. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.295;-Am. 1978, Act 637, Eff. Mar. I, 1979. 

125.296 Prior ordinance effective until new ordinance adopted. 
Sec. 26. In the event any township shall have an ordinance adopted and in effect or shall have had a referendum 

authorizing an ordinance under the provisions of Act No. 302 of the Public Acts of 1937, prior to the effective date 
of this act, such ordinance or any ordinance hereafter adopted by reason of such referendum under the provisions of 
said Act No. 302 of the Public Acts of 1937 shall remain in full force and effect until a new ordinance is adopted 
and in effect under the provisions of this act, and any such ordinance shall be deemed to have been adopted as an 
ordinance under the provisions of this act, and shall be governed thereby. 

History: 1943, Act 184, Eff. July 30, 1943;-Am. 1947, Act 137, Eff. Oct. 11, 1947;-CL 1948, 125.296. 

Compiler's note: Act 302 of 1937, referred to this section, was repealed by Act 267 of 1945. 

125.297 Repealed.1996, Act 569, Eff. Mar. 31, 1997. 
Compiler's note: The repealed section pertained to townships not subject to act. 

125.297a Effect of zoning ordinance or decision in presence of demonstrated need. 
Sec. 27a. A zoning ordinance or zoning decision shall not have the effect of totally prohibiting the establishment 

of a land use within a township in the presence of a demonstrated need for that land use within either the township 
or surrounding area within the state, unless there is no location within the township where the use may be 
appropriately located, or the use is unlawful. 

History: Add. 1978, Act 637, Eff. Mar. I, 1979. 

125.298 Ordinances controlling. 
Sec. 28. Insofar as the provisions of any ordinance lawfully adopted under the prov1s1ons of this act are 

inconsistent with the provisions of ordinances adopted under any other law, the provisions of ordinances adopted 
under the provisions of this act, unless otherwise provided in this act, shall be controlling. 

History: 1943, Act 184, Eff. July 30, 1943;-CL 1948, 125.298;-Arn. 1955, Act 204, Eff. Oct. 14, 1955. 

125.301 Adoption of development rights ordinance; establishment, financing, and administration 
of purchase of development rights program; limitation; use; scope; separate ordinance; 
agreements between counties, cities, villages, and townships. 
Sec. 31. (I) The township board of a township may adopt a development rights ordinance limited to the 

establishment, financing, and administration of a PDR program, as provided under this section and sections 32 and 
33. The PDR program may be used only to protect agricultural land and other eligible land. This section and 
sections 32 and 33 do not expand the condemnation authority of a township as otherwise provided for in this act. A 
PDR program shall not acquire development rights by condemnation. This section and sections 32 and 33 do not 
limit any authority that may otherwise be provided by law for a township to protect natural 1;esources, preserve open 
space, provide for historic preservation, or accomplish similar purposes. 

(2) A township shall not establish, finance, or administer a PDR program unless the township board adopts a 
development rights ordinance. If the township has a zoning ordinance, the development rights ordinance may be 
adopted as pait of the zoning ordinance pursuant to the procedures governing adoption of a zoning ordinance set 
forth in this act. Whether or not the township has a zoning ordinance, the development rights ordinance may be 
adopted as a separate ordinance pursuant to the procedures governing ordinance adoption in general. 
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(3) A township board may promote and enter into agreements between counties, cities, villages, and townships 
for the purchase of development rights, including cross-jurisdictional purchase, subject to applicable development 
rights ordinances of townships and similar ordinances of counties, cities, and villages. 

History: I 943, Act I 84, Eff. July 30, 1943;-CL I 948, I 25.30 I ;-Am. I 996, Act 570, Eff. Mar. 31, 1997. 

125.302 Development rights ordinance providing for PDR program; specifications; consistency 
with plan; conveyance; notice of application for purchase of development rights. 
Sec. 32. (I) A development rights ordinance shall provide for a PDR program. Under a PDR program, the 

township purchases development rights, but only from a willing landowner. A development rights ordinance 
providing for a PDR program shall specify all of the following: 

(a) The public benefits that the township may seek through the purchase of development rights. 
(b) The procedure by which the township or a landowner may by application initiate a purchase of development 

rights. 
(c) The development rights authorized to be purchased subject to a detennination under standards and procedures 

required by subdivision (d). 
(d) The standards and procedure to be followed by the township board for approving, modifying, or rejecting an 

application to purchase development rights including the dete1mination of all of the following: 
(i) Whether to purchase development rights. 
(ii) Which development rights to purchase. 
(iii) The intensity of development permitted after the purchase on the land from which the development rights 

are purchased. 
(iv) The price at which development rights will be purchased and the method of payment. 
(v) The procedure for ensuring that the purchase or sale of development rights is legally fixed so as to nm with 

the land. 
(e) The circumstances under which an owner of land from which development rights have been purchased under 

a PDR program may repurchase those development rights and how the proceeds of the purchase are to be used by 
the township. 

(2) If the township has a zoning ordinance, the purchase of development rights shall be consistent with the plan 
referred to in section 3 upon which the zoning ordinance is based. 

(3) Development rights acquired under a PDR program may be conveyed only as provided pursuant to subsection 
(l)(e). 

(4) The township shall notify each village in which is located land from which development rights are proposed 
to be purchased of the receipt of an application for the purchase of development rights and shall notify each such 
village of the disposition of that application. 

History: Add. I 996, Act 570, Eff. Mar. 31, 1997. 

125.303 Financing of PDR program; sources; borrowing money and issuing bonds or notes; 
pledge; lien; exemption from taxation; investment; disposition; special assessments. 
Sec. 33. (I) A PDR program may be financed through I or more of the following sources: 
(a) General appropriations by the township. 
(b) Proceeds from the sale of development rights by the township subject to section 32(3). 
(c) Grants. 
( d) Donations. 
(e) Bonds or notes issued under subsections (2) to (5). 
(f) General fund revenue. 
(g) Special assessments under subsection (6). 
(h) Other sources approved by the township board and permitted by law. 
(2) The township board may borrow money and issue bonds or notes under the revised municipal finance act, 

2001 PA 34, MCL 141.2101 to 141.2821, subject to the general debt limit applicable to the township. The bonds or 
notes may be revenue bonds or notes; general obligation limited tax bonds or notes; or, subject to section 6 of 
article IX of the state constitution of 1963, general obligation unlimited tax bonds or notes. 

(3) The township board may secure bonds or notes issued under this section by mortgage, assignment, or pledge 
of property including, but not limited to, anticipated tax collections, revenue sharing payments, or special 
assessment revenues. A pledge made by the township board is valid and binding from the time the pledge is made. 
The pledge immediately shall be subject to the lien of the pledge without a filing or further act. The lien of the 
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pledge shall be valid and binding as against parties having claims in tort, contract, or otherwise against the 
township, irrespective of whether the parties have notice of the lien. Filing of the resolution, the trust agreement, or 
another instrument by which a pledge is created is not required. 

(4) Bonds or notes issued under this section are exempt from all taxation in this state except inheritance and 
transfer taxes, and the interest on the bonds or notes is exempt from all taxation in this state, notwithstanding that 
the interest may be subject to federal income tax. 

(5) The bonds and notes issued under this section may be invested in by the state treasurer and all other public 
officers, state agencies and political subdivisions, insurance companies, banks, savings and loan associations, 
investment companies, and fiduciaries and trustees, and may be deposited with and received by the state treasurer 
and all other public officers and the agencies and political subdivisions of this state for all purposes for which the 
deposit of bonds or notes is authorized. The authority granted by this section is in addition to all other authority 
granted by law. 

(6) A development rights ordinance may authorize the township board to finance a PDR program by special 
assessments. In addition to meeting the requirements of section 32, the development rights ordinance shall include 
in the procedure to approve and establish a special assessment district both of the following: 

(a) The requirement that there be filed with the township board a petition containing all of the following: 
(i) A description of the development rights to be purchased, including a legal description of the land from which 

the purchase is to be made. 
(ii) A description of the proposed special assessment district. 
(iii) The signatures of the owners of at least 66% of the land area in the proposed special assessment district. 
(iv) The amount and duration of the proposed special assessments. 
(b) The requirement that the township board specify how the proposed purchase of development rights will 

specially benefit the land in the proposed special assessment district. 
History: Add. 1996, Act 570, Eff. Mar. 31, 1997;-Am. 2002, Act 204, Imd. EfT. Apr. 29, 2002. 

125.310 Definitions; short title. 
Sec. 40. (I) As used in this act: 
(a) "Agricultural land" means substantially undeveloped land devoted to the production of plants and animals 

useful to humans, including forage and sod crops; grains, feed crops, and field crops; dairy products; poultry and 
poultry products; livestock, including breeding and grazing of cattle, swine, and similar animals; beffies; herbs; 
flowers; seeds; grasses; nursery stock; fruits; vegetables; Christmas trees; and other similar uses and activities. 

(b) "Airport" means an airport licensed by the Michigan department of transportation, bureau of aeronautics 
under section 86 of the aeronautics code of the state of Michigan, 1945 PA 327, MCL 259.86. 

(c) "Airport approach plan" means a plan, or an amendment to a plan, adopted under section 12 of the airport 
zoning act, 1950 (Ex Sess) PA 23, MCL 259.442, and filed with the township zoning board under section 151 of the 
aeronautics code of the state of Michigan, 1945 PA 327, MCL 259.151. 

(d) "Airport layout plan" means a plan, or an amendment to a plan, that shows current or proposed layout of an 
airport, that is approved by the Michigan aeronautics commission, and that is filed with the township zoning board 
under section 151 of the aeronautics code of the state of Michigan, 1945 PA 327, MCL 259 .151. 

(e) "Airport manager" means that tenn as defined in section 10 of the aeronautics code of the state of Michigan, 
1945 PA 327, MCL 259.10. 

(f) "Airport zoning regulations" means airport zoning regulations under the airport zoning act, 1950 (Ex Sess) PA 
23, MCL 259.431 to 259.465, for an airport hazard area that lies in whole or part in the area affected by a zoning 
ordinance under this act. 

(g) "Conservation easement" means that term as defined in section 2140 of the natural resources and 
environmental protection act, 1994 PA 451, MCL 324.2140. 

(h) "Development rights" means the rights to develop land to the maximum intensity of development authorized 
by law. 

(i) "Development rights ordinance" means an ordinance, which may comprise part of a zoning ordinance, 
adopted under section 31. 

U) "Greenway" means a contiguous or linear open space, including habitats, wildlife co1Tidors, and trails, that 
link parks, nature reserves, cultural features, or historic sites with each other, for recreation and conservation 
purposes. 

(k) "Intensity of development" means the height, bulk, area, density, setback, use, and other similar 
characteristics of development. 
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([) "Other eligible land" means land that has a common property line with agricultural land from which 
development rights have been purchased and that is not divided from that agricultural land by a state or federal 
limited access highway. 

(m) "PDR program" means a program under section 32 for the purchase of development rights by a township. 
(n) "Population of' a specified number means the population according to the most recent federal decennial 

census or according to a special census conducted pursuant to section 7 of the Glenn Steil state revenue sharing act 
of 1971, 1971 PA 140, MCL 141.907, whichever is the more recent. 

(o) "Undeveloped state" means a natural state preserving natural resources, natural features, or scenic or wooded 
conditions; agricultural use; open space; or a similar use or condition. Land in an undeveloped state does not 
include a golf course but may include a recreational trail, picnic area, children's play area, greenway, or linear park. 
Land in an undeveloped state may be, but is not required to be, dedicated to the use of the public. 

(2) This act shall be known and may be cited as the "township zoning act". 
History: Add. 1996, Act 570, Eff. Mar. 31, 1997;-Am. 2000, Act 384, Eff. Mar. 28, 200 I ;-Am. 2001, Act 177, lmd. Eff. Dec. 15, 2001. 
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913 N.E.2d 1245 
Court of Appeals of Indiana. 

LIBERTY LANDOWNERS ASSOCIATION, INC., 
Appellant-Plaintiff, 

V. 
PORTER COUNTY COMMISSIONERS, 

Appellee-Defendant, 
and 

Northwest Indiana Health System, LLC, 
Appellee-Intervenor. 

No. 64Ao3-0905-CV-213. 
I 

Sept. 29, 2009. 
I 

Transfer Denied Jan. 14, 2010. 

Synopsis 
Background: Community landowner association brought 
action against county commissioners for declaratory 
judgment that the county commission's decision to rezone 
certain real property so as to permit hospital construction 
on the property, was invalid. Hospital intervened. The 
Superior Court, Porter County, A. James Sarkisian, Judge 
Pro Tern., dismissed the action for lack of standing. 
Landowner appealed. 

I Holding: I The Court of Appeals, Baker, C.J ., held that 
the association suffered no direct harm and had no 
standing to pursue the action. 

Affirmed. 

West Headnotes ( 19) 

111 Pretrial Procedurei=Parties, Defects as to 

The determination of whether a plaintiffs 
complaint should be dismissed for lack of 
standing is properly treated as a motion to 
dismiss for failure to state a claim upon which 
relief may be granted. Trial Procedure Rule 
12(8)(6). 

WESTLAW @ 2020 Thon,son f;;eutern Ne c:a:rr to 

121 

131 

141 

151 

Pretrial Procedure{;=Parties, Defects as to 

A successful motion to dismiss for failure to 
state a claim upon which relief may be granted 
on the basis of lack of standing requires the lack 
of standing to be apparent on the face of the 
complaint. Trial Procedure Rule 12(8)(6). 

2 Cases that cite this headnote 

Pretrial Procedurei=Parties, Defects as to 

The determination of whether a plaintiff's 
complaint should be dismissed for lack of 
standing pursuant to a motion to dismiss for 
failure to state a claim upon which. relief may be 
granted is generally one of law. Trial Procedure 
Rule 12(8)(6). 

Judgmenti=Motion or Other Application 

When affidavits or other materials are attached 
to motion to dismiss for failure to state a claim 
upon which relief may be granted, the motion is 
treated as one for summary judgment. Trial 
Procedure Rule 12(8)(6), 56. 

Declaratory Judgmenti=Zoning ordinances 

When a zoning decision is challenged, a plaintiff 
seeking declaratory relief must show that his 
rights, status, or other legal relations will be 
directly affected by enforcement of the statutes 
in question. 
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[61 

[7[ 

Declaratory Judgment~Proper Parties 

Regarding whether a potential party is 
"affected" by a statute, as defined in declaratory 
judgment statute, the term "affected" is used to 
assess a party's standing to assert his or her 
claims. West's A.LC. 34-14-1-2. 

Action'V""Persons entitled to sue 

"Standing" is a judicial doctrine that focuses on 
whether the complaining party is the proper 
party to invoke the trial court's jurisdiction. 

2 Cases that cite this headnote 

[81 Action&=Persons entitled to sue 

The "standing" doctrine constitutes a significant 
restraint upon the ability of courts to act because 
it denies courts any jurisdiction absent actual 
injury to a party participating in the case. 

[91 Zoning and Planning~Right of Review; 
Standing 

"Standing" to challenge a rezoning ordinance 
requires a property right or some other personal 
right and a pecuniary injury not common to the 
community as a whole. 

1101 Zoning and Planning~Right of Review; 

Standing 

A person must be "aggrieved" by a board of 
zoning appeals's decision in order to have 
standing to seek judicial review of that decision. 
West's A.LC. 36-7-4-1003(a). 

1111 Zoning and Planningc.;=Right of Review; 
Standing. 

To be aggrieved by a board of zoning appeals's 
decision, for purposes of standing, the petitioner 
challenging the decision must experience a 
substantial grievance, a denial of some personal 
or property right or the imposition of a burden or 
obligation; the board of zoning appeals's 
decision must infringe upon a legal right of the 
petitioner that will be enlarged or diminished by 
the result of the appeal and the petitioner's 
resulting injury must be pecuniary in nature. 
West's A.LC. 36-7-4-1003(a). 

1121 Zoning and Planning<e==-Right of Review; 
Standing 

To challenge a zoning decision, a party seeking 
to petition for certiorari on behalf of a 
community must show some special injury other 
than that sustained by the community as a 
whole. West's A.LC. 36-7-4-1003(a). 

[ 13 [ Declaratory Judgmentv-0 Scope and extent of 
review in general 

Community landowner association failed to 
preserve for appellate review its contention that 
it had standing to challenge county zoning 
decision under the "public standing doctrine," 
where the association did not raise the issue of 
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public standing in the trial court. 

2 Cases that cite this headnote 

(14) Action<i;=Persons entitled to sue 

The "public standing" doctrine, which is an 
exception to the general requirement that a 
plaintiff must have an interest in the outcome of 
the litigation different from that of the general 
public. 

3 Cases that cite this headnote 

(151 Action~Persons entitled to sue 
Municipal Corporations~Nature and scope in 
general 

The public standing doctrine or the availability 
of taxpayer or citizen standing is limited to 
extreme circumstances and should be applied 
with cautious restraint. 

2 Cases that cite this headnote 

1161 Action~Moot, hypothetical or abstract 
questions 
Action~Persons entitled to sue 
Constitutional LawiF>Advisory Opinions 

Where the plaintiff has not a concrete legal 
interest sufficient to confer standing or warrant 
an action or else the defendant has no tangible 
conflicting interest, the court's judgment, if 
rendered, would not change or affect legal 
relations, and thus, such cases are not justiciable 
in character and are properly considered as 
seeking advice or an advisory opinion only. 

WESTLAW @ 2020 Thomson F(cuters !\lo ciaim to 

(171 Action~Persons entitled to sue 

Even when "public standing" is asserted, 
claimants must still have some property right or 
some other personal right and a pecuniary 
interest. 

I 181 Corporations and Business 
Organizations,iF>Persons entitled to sue· 
standing ' 
Declaratory Judgment~=Subjects of relief in 
general 
Zoning and Planning<~=Modification or 
amendment 

Community landowner association's action for 
declaratory judgment challenging county's 
zoning amendment, which amendment had the 
effect of permitting construction of a hospital, 
did not allege any direct harm, and the 
association was not denied any rights, and thus, 
the association had no standing to pursue the 
action; the association owned no property and 
paid no taxes, and had no legal right, either 
personal or pecuniary, that was put in jeopardy 
by the county's decision. West's A.LC. 
34-14-1-2, 36-7-4-1003(a). 

1191 Declaratory Judgment,~'-"Scope and extent of 
review in general 

Community landowner association failed to 
preserve for appellate review its claim that its 
declaratory judgment action challenging county 
zoning amendment should not have been 
dismissed because the trial court did not address 
various constitutional claims, where its 
complaint for declaratory judgment raised no 
constitutional issues. 

U S Cove:rnrnent Works. '} 
,} 
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Attorneys and Law Firms 

*1247 Martin R. Lucas, North Judson, IN, Attorney for 
Appellant. 

Myra Selby, Michael J. Lewinski, Abigail B. Cella, Ice 
Miller LLP, Indianapolis, IN, Attorneys for Appellee 
Northwest Health System, LLC. 

*1248 Gwenn R. Rinkenberger, Valparaiso, IN, Attorney 
for Appellee Porter County Commissioners. 

OPINION 

BAKER, Chief Judge. 

Appellant-plaintiff Liberty Landowners Association, Inc., 
(Liberty Landowners) appeals the trial court's order 
dismissing its complaint for declaratory judgment that it 
filed against the appellees-defendants Porter County 
Commissioners (Commissioners) regarding the decision 
to rezone certain real property in Porter County, which 
permitted appellee-intervenor Northwest Indiana Health 
System, LLC (Northwest Health) to construct a hospital 
on the property. Specifically, Liberty Landowners argues 
that the trial court erred in concluding that it lacked 
standing to proceed with the action. Concluding that the 
trial court properly dismissed Liberty Landowners's 
complaint, we affirm. 

FACTS 

On November 7, 2007, Northwest Health filed an 
application with the Porter County Plan Commission 
(Plan Commission) requesting that the Porter County 
zoning map be amended so that certain land in Liberty 
Township could be converted from a "residential" zoning 
category to an "institutional" category. Appellant's App. 
p. 6. Northwest Health sought adoption of the rezoning 
ordinance for the purpose of constructing a hospital on the 
real estate. 

Before the Commissioners acted upon Northwest Health's 

WESTLAW 

request, a public hearing was held on January 22, 2008, 
before the Plan Commission, where members of the 
public, including representatives of the Liberty 
Landowners, were afforded the opportunity to address 
concerns about the conversion. 

Liberty Landowners is a voluntary not-for-profit 
community association that owns no property and pays no 
taxes. The organization incorporated in Indiana in 1983 
with the stated purpose of protecting and preserving 
property, including its natural and aesthetic values. More 
specifically, the Articles of Incorporation provide that 
Liberty Landowners was formed in part: 

To constitute and perpetuate an 
organization of persons concerned 
with the protection and 
preservation of property (real and 
personal); to promote the 
preservation of the esthetic value of 
property (real and personal); to 
promote the preservation of the 
natural state of property (both real 
and personal) and to insure the 
orderly development of the same 
for the general public. 

Appellant's App. p. 8, 29. 

At the hearing, Liberty Landowners maintained that the 
conversion of the site from a residential district to an 
institutional district would be contrary to the compatible 
adjacent use specifications of the Porter County Unified 
Development Ordinances (UDO). However, one of the 
Commissioners maintained that the proposed facility 
would bring "more taxes and good jobs" to the 
community. Id. at 67. 

The Commissioners approved the proposed zoning map 
amendment. As a result, the Commissioners adopted 
Ordinance 08-02 (hereinafter referred to as the rezoning 
ordinance), which changed the zoning classification of the 
subject real estate from a low density single family 
residential district to an institutional district. 

Thereafter, Liberty Landowners filed a complaint for 
declaratory judgment against the Commissioners. Liberty 
Landowners alleged ( 1) that the adoption of the rezoning 
ordinance was "arbitrary and capricious because the 
Commissioners failed to reasonably consider the 
incompatibility * 1249 of an institutional zone adjacent to 

V\tcrk~~,. 
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R-1 Zones under the terms of the UDO;" and (2) that 
"one of the Commissioner's votes was invalid due to a 
conflict of interest." Id. at 9-10. 

At some point, Northwest Health intervened in the 
proceedings. Northwest Health and the Commissioners 
subsequently filed a motion to dismiss Liberty 
Landowners's complaint for lack of standing because 
Liberty Landowners does not own real estate within the 
requisite proximity to the rezoned tract. More particularly, 
it was alleged that 

[Liberty Landowners] does not own 
any property whatsoever, and 
cannot otherwise show, nor did it 
allege, that it has a personal legal 
interest affected by the Rezoning 
Ordinance and a pecuniary injury 
not common to the community as a 
whole. A desire to protect and 
preserve property in Liberty 
Township, Porter County, and even 
concerns regarding traffic or the 
environment, are not enough to 
confer standing.... Such concerns 
are not unique to [Liberty 
Landowners], and [Liberty 
Landowners] cannot show, nor did 
it allege, that it will suffer a special 
injury as a result of the Rezoning 
Ordinance. 

Id. at 30 (internal citation omitted). 

Following a hearing, the trial court determined that 
Liberty Landowners lacked standing to bring the action 
and granted the Commissioners' motion to dismiss on 
April 8, 2009. In relevant part, the trial court's order 
provided as follows: 

There being no dispute that 
[Liberty Landowners] owns no real 
estate in the vicinity of the subject 
Real Estate and there being no 
evidence presented to this Court 
that [Liberty Landowners] 
somehow suffered a pecuniary loss, 
this Court finds that [Liberty 
Landowners] lacks standing to 
bring this action .... 

Id. at 7. Liberty Landowners now appeals. 

DISCUSSION AND DECISION 

I. Standard of Review 

111 121 131 141 The determination of whether a plaintiff's 
complaint should be dismissed for lack of standing is 
properly treated as a motion to dismiss under Indiana 
Trial Rule 12(8)(6)-the failure to state a claim upon 
which relief may be granted. Common Council of 
Michigan City v. Bd. of Zoning Appeals of Michigan City, 
881 N.E.2d 1012, 1015 (Ind.Ct.App.2008). A successful 
I 2(B)(6) motion requires the lack of standing to be 
apparent on the face of the complaint. Huffman v. Ind. 
Office of Envtl. Adjudication, 81 I N.E.2d 806, 813 
(Ind.2004 ). Additionally, the determination of whether a 
plaintiff's complaint should be dismissed for lack of 
standing pursuant to a Trial Rule 12(8)(6) motion is 
generally one of law. Vectren Energy Mktg. & Serv. v. 
Executive Risk Specialty Ins. Co., 875 N.E.2d 774, 777 
(lnd.Ct.App.2007). We apply a de novo standard of 
review and we need not accord deference to the trial 
court's' decision. Reversal is appropriate if an error of law 
is demonstrated. State ex rel Steinke v. Coriden, 831 
N.E.2d 751, 754 (lnd.Ct.App.2005).' 

*1250 //. liberty landowners 's Claims 

As noted above, Liberty Landowners contends that the 
trial court erred in granting the Commissioners' motion to 
dismiss on the grounds that it lacked standing to maintain 
the action. More specifically, although Liberty 
Landowners acknowledges that it did not have standing as 
a private individual, the doctrine of "public standing" 
permits it proceed with its claims. Appellant's Br. p. 
6-12. 

151 In resolving this issue, we initially observe that when a 
zoning decision is challenged, the plaintiff seeking 
declaratory relief must show that his rights, status, or 
other legal relations will be directly affected by 

LJ ~) (,;OV\_~-n ·rncnt. V\/ort~s. ~) 
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enforcement of the statutes in question. Morris v. City of 
Evansville, 180 Ind.App. 620, 626, 390 N .E.2d 184, 188 
(1979). 

161 171 181 Pursuant to our Declaratory Judgment Statute: 

[A]ny person ... whose rights, 
status, or other legal relations are 
affected by a statute, [or] municipal 
ordinance ... may have determined 
any question of construction or 
validity arising under the ... statute, 
[or] ordinance. 

Indiana Code § 34-14-1-2. In construing this statute, the 
term "affected" is used to assess a party's standing to 
assert his or her claims. Reed v. Plan Comm 'n o_(Town of 
Munster, 810 N .E.2d 1126, 1127 (Ind.Ct.App.2004 ). 
Standing is a judicial doctrine that focuses on whether the 
complaining party is the proper party to invoke the trial 
court's jurisdiction. Vectren Energy, 875 N.E.2d at 777. 
Moreover, the doctrine constitutes a significant restraint 
upon the ability of Indiana courts to act because it denies 
courts any jurisdiction absent actual injury to a party 
participating in the case. Jones v. Sullivan, 703 N.E.2d 
1102, 1106 (Ind.Ct.App.1998). 

19111011 11 11 121 With regard to zoning cases, it is well settled 
that standing to challenge a rezoning ordinance requires a 
property right or some other personal right and a 
pecuniary injury not common to the community as a 
whole. Common Council of Michigan City, 881 N.E.2d at 
IO 15-16. As our Supreme Court observed in Bagnall v. 
Town of Beverly Shores, 726 N.E.2d 782, 786 (lnd.2000): 

A person must be "aggrieved" by a board of zoning 
appeals's decision in order to have standing to seek 
judicial review of that decision. Ind.Code § 
36-7-4-1003(a); see also Union Township Residents 
Ass 'n v. Whitley County Redevelopment Comm 'n, 536 
N.E.2d 1044 (lnd.Ct.App.1989). To be aggrieved, the 
petitioner must experience a "substantial grievance, a 
denial of some personal or property right or the 
imposition ... of a burden or obligation." Id. at 1045. 
The board of zoning appeals's decision must infringe 
upon a legal right of the petitioner that will be 
"enlarged or diminished by the result of the appeal" 
and the petitioner's resulting injury must be pecuniary 
in nature. Id. "[A] party seeking to petition for 
certiorari on behalf of a community must show some 
special injury other than that sustained by the 

community as a whole." Robertson v. Board of Zoning 
Appeals, Town of Chesterton, 699 N.E.2d 310, 315 
(lnd.Ct.App.1998). 

This court has consistently held that landowner 
associations lack standing to challenge zoning decisions. 
See Robertson v. Bd. of Zoning Appeals, 699 N.E.2d 310, 
316 (Ind.Ct.App.1998) (holding that a landowners' 
association lacked standing to challenge a variance to 
build a grocery store on property zoned residential 
because the association did not own property near the 
sight of the variance and failed to prove that it had any 
personal legal interest affected by the variance); *1251 
Union Twp. Residents Ass 'n, Inc. v. Whitley County 
Redevelopment Comm 'n, 536 N .E.2d I 044, I 045 
(lnd.Ct.App.1989) (upholding the dismissal of a challenge 
to a redevelopment commission's approval of a 
redevelopment plan brought by a residents' association 
for lack of standing because the association owned no 
property and had no legal interest affected by the 
redevelopment commission's final action, and because the 
association failed to demonstrate that it suffered a 
recognizable legal injury). Moreover, our Supreme Court 
recently determined that a landowner whose property line 
was less than a mile from a proposed confined animal 
feeding operation, was not an "aggrieved party" within 
the meaning of Bagnall. Thus, the landowner lacked 
standing to challenge the Board of Zoning Appeals' 
ruling. Thomas v. Blackford County Area Bd. of Zoning 
Appeals, 907 N.E.2d 988, 991 (lnd.2009). 

11 31 11 41 In an effort to distinguish the long line of precedent 
holding that residents' associations do not have standing 
to challenge zoning decisions, Liberty Landowners argues 
that its claim against the Commissioners survives in light 
of the "public standing doctrine," which is an exception to 
the general requirement that a plaintiff must have an 
interest in the outcome of the litigation different from that 
of the general public. Embry v. 0 'Bannon, 798 N.E.2d 
157, 160 (lnd.2003). 

Notwithstanding this contention, the Commissioners point 
out that Liberty Landowners did not raise the issue of 
public standing in the trial court.' Rather, it is apparent 
that Liberty Landowners sought to have the trial court 
reverse established precedent that landowner associations 
owning no real estate are without standing to challenge 
zoning decisions. Thus, Liberty Landowners has waived 
the issue. See Van Meter v. Zimmer, 697 N.E.2d 1281, 
1283 (Ind.Ct.App.1998) (holding that a party may not 
advance a theory on appeal which was not originally 
raised at the trial court level). 

115111 61 1171 Waiver notwithstanding, we note that the public 
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standing doctrine or the availability of taxpayer or citizen 
standing is limited to extreme circumstances and should 
be applied with "cautious restraint." State ex rel. Cittadine 
v. Ind Dep't ofTransp., 790 N.E.2d 978,983 (lnd.2003). 
In Cittadine, our Supreme Court discussed the public 
standing doctrine and its decision in Pence v. State, 652 
N .E.2d 486 (Ind.1995), as follows: 

Significantly, the majority opinion in Pence did not 
expressly discuss the public standing doctrine, but 
observed: 

While the availability of taxpayer or citizen standing 
may not be foreclosed in extreme circumstances, it is 
clear that such status will rarely be sufficient. For a 
private individual to invoke the exercise of judicial 
power, such person must ordinarily show that some 
direct injury has or will immediately be sustained. 

Id ... This language clearly does not abrogate but rather 
acknowledges the public standing doctrine. We view 
application of the standing rule in Pence merely to 
express our exercise of judicial discretion with cautious 
restraint under the circumstances. We hold that Pence 
did not alter the public standing doctrine in Indiana. 

The public standing doctrine, which applies in cases 
where public rather than private rights are at issue and 
in cases which involve the enforcement of a public 
rather than a private right, continues to be a viable 
exception to the general standing requirement. The 
public standing doctrine permits the assertion of all 
proper legal challenges, including claims that 
government action is unconstitutional. 

*1252 However, persons availing themselves of the 
public standing doctrine nevertheless remain subject to 
various limitations. 

Similarly, although the Indiana Declaratory Judgment 
Act expressly authorizes Indiana courts to "declare 
rights, status, and other legal relations whether or not 
further relief is or could be claimed," Ind.Code § 
34-14-1-1, to the extent that persons claiming public 
standing may be seeking only declaratory relief, they 
must be persons "whose rights, status, or other legal 
relations are affected by a statute, municipal ordinance, 
contract, or franchise .... " I.C. § 34-14-1-2. See Town 
of Munster v. Hluska, 646 N.E.2d 1009, 1012 
(Ind.Ct.App.1995) ("In order to obtain declaratory 
relief, the person bringing the action must have a 
substantial present interest in the relief sought, not 
merely a theoretical question or controversy but a real 

Footnotes 

or actual controversy,' or at least the 'ripening seeds of 
such a controversy,' and that a question has arisen 
affecting such right which ought to be decided in order 
to safeguard such right.") (quoting Morris v. City of 
Evansville, 180 Ind.App. 620, 622, 390 N .E.2d I 84, 
186 ( 1979)). 

Cittadine, 790 N.E.2d at 984. Moreover, as our Supreme 
Court observed in City of Hammond v. Bd of Zoning 
Appeals: 

Where the plaintiff has not a 
concrete legal interest sufficient to 
warrant an action or else the 
defendant has no tangible 
conflicting interest; ... the court's 
judgment, if rendered, would not 
change or affect legal relations. 
These cases are not justiciable in 
character and are properly 
considered as seeking advice or an 
advisory opinion only. 

152 Ind.App. 480, 490, 284 N.E.2d 119, 126 (1972). 
Indeed, even when public standing is asserted, claimants 
must still have some property right or some other personal 
right and a pecuniary interest. Id. 

1131 1191 As noted above, it is undisputed that Liberty 
Landowners owns no property and pays no taxes. 
Moreover, Liberty Landowners has no legal 
right-personal or pecuniary-that has been put in 
jeopardy by the Commissioners' decision. In other words, 
Liberty Landowners has not alleged any direct harm and 
has not been denied any rights. As a result, Liberty 
Landowners's claims fail.' · 

The judgment of the trial court is affirmed. 

FRIEDLANDER, J., and RILEY, J., concur. 

All Citations 

913 N.E.2d 1245 

WESTLAW @ 2020 Thomson f~euters No ciaim to original U S (~overnment Works. 7 
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When, as here, affidavits or other materials are attached to the 12(8)(6) motion, it is treated as one for summary 
judgment pursuant to Trial Rule 56. Thomas v. Blackford County Area Bd. of Zoning Appeals, 907 N.E.2d 988, 990 
(lnd.2009). The granting of summary judgment is appropriate only where there are no genuine issues of material fact 
and the moving party is entitled to judgment as a matter of law. Morgan County Hosp. v. Upham, 884 N.E.2d 275, 279 
(lnd.Ct.App.2008), trans. denied. Liberty Landowners asserts-and we agree-that the distinction is academic here 
because the undisputed evidence establishes that Liberty Landowners owns no real estate. 

2 In fact, Liberty Landowners notes that "the phrase 'public standing' does not appear in [its] filings prior to the citation to 
additional authority." Appellant's Reply Br. p. 4. 

3 As a final note, although Liberty Landowners also maintains that the case should not have been dismissed because 
the trial court did not address various constitutional claims that are presented in this appeal, the complaint for 
declaratory judgment raised no constitutional issues. Appellant's App. p. 8-10. While Liberty Landowners presented an 
"Overview of Relevant Constitutional Provisions" in its opposition to the Commissioners' motion to dismiss, appellant's 
app. p. 44, counsel for Liberty Landowners argued at the hearing on the motion to dismiss that the facts of this case 
are distinguishable from the long line of cases holding that residents' associations lacked standing to challenge zoning 
decisions. In other words, Liberty Landowners confined its challenge at the trial court level to the propriety of the 
rezoning. Therefore, we cannot say that the trial court erred in failing to address the purported constitutional 
challenges. Moreover, Liberty Landowners has waived those claims on appeal. See Haak v. State, 695 N.E.2d 944, 
947 (lnd.1998) (observing that a party cannot assert grounds on appeal different from those argued to the trial court). 

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works. 
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140 Ohio St. 160 
Supreme Court of Ohio. 

OHIO CONTRACT CARRIERS ASS'N, Inc., 
v. 

PUBLIC UTILITIES COMMISSION (two cases). 

Nos. 29025, 29120. 

I 
June 24, 1942. 

Synopsis 
Appeals from the Public Utilities Commission. 

Proceedings before the Public Utilities Commission of 
Ohio wherein the Ohio Contract Carriers Association, 
Inc., was a party. From orders of the Commission, the 
Ohio Contract Carriers Association, Inc., takes two 
appeals, and the Commission moves to dismiss the 
appeals.-[Editorial Statement]. 

Motions sustained and causes dismissed 

West Headnotes (3) 

[ 11 Appeal and Erron;=Parties or Persons Injured 
or Aggrieved 

121 

An appeal lies only on behalf of a party 
aggrieved by the final order appealed from. 

135 Cases that cite this headnote 

Appeal and Errori.=Existence of Actual 
Controversy 

Appeals are not allowed for the purpose of 
settling abstract questions, however interesting 
or important to the public generally, but are 
allowed only to correct errors injuriously 
affecting the appellant. 

86 Cases that cite this headnote 

131 

-=·-·---·----,--•------.---M~ .. o-----·-••~"'-----= 

Public Utilities,,i7.,,Right of Review 

That counsel for appellant were heard by the 
Public Utilities Commission in common with 
counsel and representatives of other interests 
and that appellant may have been made a party 
to proceedings before the commission gave 
appellant no right to appeal to the Supreme 
Court from commission's order in absence of 
showing that it was an aggrieved party whose 
substantial right was affected by order. 
Gen.Code,§§ 499-6a, 544, 614-83, 614-89. 

76 Cases that cite this headnote 

**758 Syllabus by the Court. 

*160 Appeal lies only on behalf of a party aggrieved by 
the final order appealed from. Appeals are not allowed for 
the purpose of settling abstract questions, but only to 
correct errors injuriously affecting the appellant. 

On February 3, 1942, the Public Utilities Commission of 
Ohio entered an amended order: 

'In the Matter of the Establishment During the 
Prosecution of the National Defense Program, or Such 
Other Period of Time as May Be Deemed Proper, of a 
Toledo Metropolitan Zone for the Operation of Service by 
Regular and Irregular Route Motor Transportation 
Companies Certificated to Transport Property. 

'Special Motor Transportation Docket No. I. 

'Amended Order.' 

Rehearing was denied by the commission and two appeals 
by the same appellant were taken to this court. 

Appellant is an Ohio corporation not for profit, whose 
membership is composed of approximately ten per cent of 
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the contract carriers by motor vehicle operating under 
permits issued by the Public Utilities Commission of 
Ohio. It does not hold any permit from the commission, 
nor does it appear that it is an owner of any stock or 
interest in any permit holder. It does not claim to 
represent any specific permit holder. 

Appellee filed motions to dismiss the appeals because 
appellant is not the real party in interest and has suffered 
no loss or grievance from the order of the commission 
from which it has attempted to appeal. 

Attorneys and Law Firms 

*161 Ralph W. Sanborn and Lyman Brownfield, both of 
Columbus, for appellant. 

Thomas J. Herbert, Atty. Gen., and Kenneth L. Sater, 
Asst. Atty. Gen., for appellee. 

Opinion 

**759 TURNER, Justice. 

111 It is fundamental that appeal lies only on behalf of a 
party aggrieved. Unless an appellant can show that his 
rights have been invaded, no error is shown to have been 
committed by the court or body which entered the final 
order. 

As stated in 2 American Jurisprudence, 94 I, Section I 49: 

'It is a fundamental rule that to be entitled to institute 
appeal or error proceedings a person must have a present 
interest in the subject-matter of the litigation and must be 
aggrieved or prejudiced by the judgment, order or decree.' 

In Section I 50, ibid, it is said: 

'A cardinal principle which applies alike to every person 
desiring to appeal, whether a party to the record or not, is 
that he must have an interest in the subject-matter of the 
litigation. His interest must be immediate and pecuniary, 
and not a remote consequence of the judgment; a future, 
contingent or speculative interest is not sufficient.' 

121 In Section 152, ibid, it is said: 'In addition to the 
requirement of a substantial interest in the subject-matter 
of the litigation, it is essential, in order that a person may 
appeal or sue out a writ of error, that he shall be aggrieved 
or prejudiced by the judgment or decree. Appeals are not 
allowed for the purpose of settling abstract questions, 

·---------------------

however interesting or important to the public generally, 
but only to correct errors injuriously affecting the 
appellant.' 

Appellant claims that it was an 'interested party' to the 
proceeding before the commission. This claim is based 
upon that part of *162 Section 614-83, General Code, 
which authorizes the Public Utilities Commission to 
'cooperate with the federal government and the several 
states, and the duly authorized officials thereof, and with 
any organization of motor carriers in the administration 
and enforcement of this chapter [Sections 487 to 614- I 28, 
General Code].' 

Whatever may be claimed for appellant's rights under 
Section 614-83, General Code, such rights are subject to 
the limitations contained in other sections of the chapter 
relating to the Public Utilities Commission. 

Section 544, General Code, provides: 'A final order made 
by the commission shall be reversed, vacated or modified 
by the supreme court on appeal, if upon consideration of 
the record such court is of the opinion that such order was 
unlawful or unreasonable.' 

As Section 544, General Code, was reenacted as a part of 
the 'Act to establish a simplified method of appellate 
review' (116 Ohio Laws, 104, 120), we look to Section 
12223-2, General Code (116 Ohio Laws, p. 105; I 17 Ohio 
Laws, p. 6 I 5) for a definition of a final order. There it is 
defined as one 'affecting a substantial right.' 

Section 499-6a, effective September 6, I 939, refers only 
to the persons who may practice before the commission 
and does not in any manner enlarge the list or character of 
parties who may appeal to this court. 

Section 614-89, General Code, provides: 'In all respects 
in which the public utilities commission has power or 
authority under this act * * * applications and complaints 
may be made and filed with such commission, processes 
issued, hearings held, opinions, orders and decisions made 
and filed, petitions for re-hearings filed and acted upon, 
and all proceedings before the supreme court of this state 
considered and disposed of by such court in the manner, 
under the conditions and subject to the limitations and 
with *163 the effect specified in the sections of the 
General Code governing the supervision of other public 
utilities by the commission.' This section makes 
applicable Section 544 et seq., General Code. 

131 At the hearing in this court, counsel for appellant 
admitted that appellant was not composed of more than 
approximately ten per cent of the contract motor carriers. 

WESTLAW @ 2020 Thornson Reuters No ciaim to origim,/ U.S Covernment Works. 2 
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Appellant did not claim to represent any specific permit 
holder. We need not stop to inquire whether appellant is 
such an 'organization of motor carriers' as is referred to in 
Section 614-83, General Code. The record discloses no 
interest of any kind of appellant which is or could be 
affected by the commission's order. The fact that counsel 
for appellant were heard by the commission in common 
with counsel and representatives of other interests, and 
the further fact the appellant may have been made a party 
to the proceedings before the commission, give appellant 
no right to appeal to this court in the absence of a showing 
that it is an aggrieved party whose substantial right has 
been affected by the questioned order. 

**760 The motions to dismiss are sustained and the 
causes are dismissed. 

--·-----------

Motions sustained and causes dismissed. 

WEYGANDT, C. J., and WILLIAMS, MATTHIAS, 
HART, and ZIMMERMAN, JJ., concur. 

BETTMAN, J., not participating. 

All Citations 

140 Ohio St. 160, 42 N.E.2d 758,230.0. 369 

---------------- ·---·---------.. ---·---·-----· ·-----------
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!West's Wisconsin Statutes Annotated 
IMunicioalities (Ch. 59 to 68) 

I Chaoter 68. Municioal Administrative Procedure (Refs & Annos) 

W.S.A. 68.06 

68.06. Persons aggrieved 

Currentness 

A person aggrieved includes any individual, partnership, limited liability company, corporation, association, public or private 
organization, officer, department, board, commission or agency of the municipality, whose rights, duties or privileges are 
adversely affected by a determination ofa municipal authority. 

Credits 

<<For credits, see Historical Note field.>> 

W. S. A. 68.06, WI ST 68.06 
Current through 2019 Act 186, published April 18, 2020 

End or Document © 2020 Thomson Reuters. No claim to original U.S. Government Works. 
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