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DICKINSON(VVRIGHTPLLC

MEMORANDUM
To: Saugatuck Township Planning Commission
From: Scott Smith & Nick Curcio, Township Attorneys
Date: April 14, 2017
Re: North Shores of Saugatuck, LLC — Proposed PUD and Special Use Approval

Introduction
Your April 24 meeting agenda will include 2 applications from North Shores of Saugatuck LLC:

1. A request for preliminary site condominium and preliminary R-2 PUD zoning for 23 single family
home lots surrounding a boat basin.

2. A request for a private marina special approval use.

The Planning Commission held public hearings on these applications at its meeting on March 28, but
chose not to make a decision at that time." No further public hearings are required or scheduled.

This memorandum provides relevant factual and legal background regarding the applications, and
addresses several points raised by audience members at the March meeting. Accordingly, it is intended
to supplement our prior memorandum dated March 28. For sake of completeness, some of the analysis
in the prior memorandum is duplicated in this memo.

Because these applications involve differing zoning ordinance provisions, are impacted by some
overlapping state and federal permitting, and are related to the settlement of the “Singapore Dunes”
litigation, the issues are multi-dimensional and complex. We also recognize that heightened public
sentiment related to the property adds complexity.

Singapore Dunes Settlement

The Singapore Dunes settlement is important because its provisions both limit and empower the
Township and, while freeing the developer from some Township oversight, they also impose additional
requirements on the developer. Therefore, reference to some highlights of the settiement may be helpful
in your review of the developer’s applications.

A. The Township may not treat this property differently than similarly-situated property in the
Township without a rational basis for the different treatment. Consent Judgment §2.a.

B. The Township cannot require 2 means of access from a public street provided the development
“otherwise implements alternative safety requirements, as reasonably imposed by the Township,
such as™

i. A standpipe system or the equivalent for emergency water needs.

ii. Use of sprinkler systems in any non-residential buildings and any building containing more
than 4 dwelling units.

iii. Designation of a space along the Kalamazoo River adjacent to the property for the exclusive
use of a fireboat.

iv. Designation of an emergency landing area for helicopters.

Note, this is an exemplary list. It does not require these measures and does not preclude the Township
from requiring other measures.

' The Planning Commission also considered similar applications at its meeting on February 28, and determined that the applications
lacked sufficient information and detail for approval. In particular, the applications presented at that meeting did not indicate
whether the residential sites in the PUD were to be held in fee simple ownership or as condominium units, and did not delineate the
boundaries of the PUD. The developer substantially revised and supplemented the applications prior to the March 28 meeting.

0502 0029b
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MEMO: North Shores of Saugatuck Project
DATE: April 14, 2017 DicKINSON WRIGHT PLLC
PAGE: 3

Minimum lot size of 20,000, rather than 40,000 square feet.

Minimum lot frontage of 100, rather than 150 feet.

Minimum rear yard setback of 50 feet, rather than 75 feet.

Minimum accessory building setback on side and year yards of 10 feet.

Minimum front yard setback of 58, rather than 73 feet from the center line of the road.

It could be concluded that these deviations from standard requirements seem appropriate for the unique
development and targeted market. The required construction materials, minimum dwelling unit sizes, and
project amenities, together with the open space seem to offset the adjustments in the minimums. The
project’s location and layout ensures none of the reductions will adversely affect owners of nearby
property.

The Planning Commission is also required to apply the following standards in its review of a proposed
PUD:

Sec. 40-779. - General standards.

The Planning Commission shall review the particular circumstances of the Planned Unit
Development application under consideration in terms of the following standards and shall
approve the PUD only upon a finding of substantial compliance with each of the following
standards, as well as substantial compliance with applicable standards established elsewhere in
this chapter:

(1) The Planned Unit Development shall be designed, constructed, operated and maintained
so as to be harmonious with the character and Use of adjacent property in the
surrounding area.

(2) The Planned Unit Development shall not change the essential character of adjacent
property in the surrounding area.

(3) The Planned Unit Development shall not create hazards to adjacent property or the
surrounding area and shall not involve such uses, activities, materials or equipment
which shall be detrimental to the health, safety or welfare of persons or property through
the creation or maintenance of such nuisances as traffic, noise, smoke, fumes or glare.

(4) The planned unit development shall not place demands on public services and/or
facilities in excess of current or anticipated capacity.

It could be concluded the proposed project complies with these requirements.
Section 40-491 of the zoning ordinance requires the following for site condominium plans:

Sec. 40-941. - Contents of Site Condominium Project Plan.

A Condominium project plan shall include the documents and information required by section
66 of the Condominium Act (MCL 559.166) and by sections 20-126 and 20-127 as applicable and
as determined necessary by the Planning Commission for review of a preliminary plan or for
review of a final plan and shall also include the following:

(1) The Use and occupancy restrictions and maintenance provisions for all General and
Limited Common Elements that will be included in the Master Deed.

(2) A storm drainage and a stormwater management plan, including all lines, swales, drains,
basins and other facilities and easements granted to the appropriate municipality for
installation, repair and maintenance of all drainage facilities.

(3) A utility plan showing all water and sewer lines and easements granted to the appropriate
municipality for installation, repair and maintenance of all utilities.

(4) A narrative describing the overall objectives of the proposed Site Condominium Project.

(5) A narrative describing the proposed method of providing potable water supply, waste
disposal facilities and public and private utilities.

(8) A Street construction, paving and maintenance plan for all Private Roads within the
proposed Condominium project.

(7) A complete list of other review and approval agencies and copies of any comments,
recommendations or letters of approval of any agencies of the county, state or federal
government having jurisdiction over any element of the plan or its construction.

0504 0031b
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MEMO: North Shores of Saugatuck Project
DATE: April 14, 2017 DICKINSON WRIGHT PLLC
PAGE: 4

Use and occupancy restrictions and other information have been provided. Topography and resulting
drainage are depicted. There are not water and sewer facilities. The required narratives were provided.
Other approvals have been discussed and are underway. Appropriate conditions can be added to the
preliminary plan approvals.

Item 2

This is for the special approval of the marina in the R-2 zoning district. Marinas are permitted in the
R-2 district by special approval (§40-272(12) and §40-1046).

Special use applications require the following under §40-692(2) of the zoning ordinance:

(2) Required information. An application for a Special Approval Use permit shall be accompanied

by the following documents and information:

a. A Special Approval Use application form supplied by the Zoning Administrator which has
been completed in full by the applicant.

b. A site plan, Building or Structure plans, specifications and other data required as set forth
in the application.

c. A statement with regard to compliance with the standards required for approval, as set
forth in section 40-693, and other criteria imposed by this chapter affecting the Special
Approval Use under consideration.

In addition, §40-693 of the zoning ordinance provides standards for the Planning Commission’s review of
special approval use applications (in pertinent part):

Sec. 40-693. - Basis of determination.

(a) Compliance with standards. Prior to approval of a Special Approval Use application, the
Planning Commission shall ensure that the standards specified in this section, as well as
applicable standards established elsewhere in this chapter, shall be satisfied by the
completion and operation of the Special Approval Use under consideration.

(b) General standards. The Planning Commission shall review the particular circumstances of
the Special Approval Use application under consideration in terms of the following standards
and shall approve a Special Approval Use only upon a finding of compliance with each of the
following standards, as well as applicable standards established elsewhere in this chapter:

(1) The Special Approval Use shall be designed, constructed, operated, and maintained in a
manner harmonious with the character of adjacent property and the surrounding area.

(2) The Special Approval Use shall not change the essential character of the surrounding
area.

(3) The Special Approval Use shall not be hazardous to adjacent property or involve Uses,
activities, materials or equipment which will be detrimental to the health, safety, or
welfare of the persons or property by traffic, parking requirements, noise, vibration,
smoke, fumes or glare.

(4) The Special Approval Use shall not place demands on public services and facilities in
excess of capacity.

(c) Conditions. The Planning Commission may impose conditions on a Special Approval Use
which are necessary to ensure compliance with the standards for approval stated in this
section and any other applicable standards contained in this chapter. Such conditions shall
be considered an integral part of the Special Approval Use application and shall be enforced
by the Zoning Administrator. . ...

It could be concluded the proposed marina is harmonious and will not adversely affect any nearby
property. It will not place demands on public services.

0505 0032b
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MEMO: North Shores of Saugatuck Project
DATE: April 14, 2017 DickiNsSON WRIGHT PLLC

PAGE: 5

Issues Raised During Public Hearing

During the public hearing, some commenters referred to standards pertaining to zoning districts other
than the R-2 district where the subject property is located. In particular, some referred to Section 40-337
of the zoning ordinance, which applies only to the R-3B zoning district. Others referenced standards for
the former zoning classification known as R-4, which was the zoning designation of the property at the
time of the Singapore Dunes litigation.. None of these standards apply to the pending applications. The
property is currently zoned R-2 and, pursuant to the consent judgment in the Singapore Dunes litigation,
cannot be treated differently from similarly situated properties.

Some commenters also suggested that removal of sand for constructing the boat basin requires a
special use permit under Section 40-740 of the zoning ordinance. We have determined that Section 40-
740 does not apply because the removal of sand for purposes of site preparation does not constitute
“sand mining.” The term “mining” is commonly understood to mean the extraction of resources for the
purpose of using those resources offsite (e.g. in manufacturing). Accordingly, a separate special use
permit is not required for the sand removal itself. This does not prevent the Planning Commission from
addressing possible offsite effects of sand removal with appropriate conditions aimed at minimizing those
effects. For example, the Planning Commission could consider conditions on truck traffic to and from the
site if there were reason to believe the volume of truck traffic will adversely affect property owners in the
vicinity. However, because the site appears fairly isolated from the Township’s population centers, such
a condition is not included in the list of suggested conditions below.

INd T1:10:% 020T/¥T/8 DSIN 4 AIATADTY

Finally, some commenters suggested that mooring spaces in the boat basin are subject to the dock
regulations in sections 40-908 and 40-909 of the zoning ordinance. This suggestion prompted further
review and discussion with the developer's attorney regardlng the intended use of the boat basin. Further
information on this topic is provided below.

Intended Use of the Boat Basin

in several recent phone conversations, the developer's attorney clarified the intended use of the boat
basin. We are attaching a site drawing to this memorandum that may assist you in understanding the
following explanation (the “boat basin plan”). We have also asked the developer to prepare its own
narrative regarding the intended use of the boat basin, which will also be provided for your review.

Our understanding is that the plans contemplate two distinct categories of boat docks. The first
category consists of the docks within the private marina. These are the docks adjacent to or part of the
“dockominium” units labeled B1 through B33 on the boat basin plan. The dock regulations in sections 40-
908 and 40-909 of the zoning ordinance do not apply to these docks, because the docks are part of a
private marina subject to special use approval.”? Sections 40-908 and 40-909 apply only to docks
extending from individual lots or condominium units.

The dockominium units in the southern portion of the boat basin (B1 through B26) will be offered for
sale to anyone who owns a residence within the approximately 200 acres of land commonly known as the
Denison Property, including but not limited to individuals who own a residence within the PUD. The
dockominium units in the northern portion of the boat basin (B27 through B33) will be offered for sale first
to the owners of condominium units 22 through 26, which are directly across the street and do not front
onto the boat basin.

A total of 33 paved parking spaces are available for marina users, one for each boat slip. The majority
of the parking spaces are provided across the street from dockominium units B1 through B16. The
remaining 8 parking spaces are provided across the street from condominium units 18 and 19.

The second category of boat docks within the boat basin would be located along the seawall adjacent
to individual condominium units. The developer does not intend to construct these docks itself, but
instead anticipates that individual condominium unit owners might do so in the areas shown on the boat

2 See Zoning Ordinance Section 40-1046 (stating that “Docks, Piers, and Wharves” are uses that are “not defined herein as
marinas.”)

0506 0033b
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basin as rectangular extensions from the condominium units. By their terms, the dock regulations in
sections 40-908 and 40-909 of the zoning ordinance apply to any construction in these areas.
Nevertheless, we are recommending a condition of PUD approval that reiterates this point. (See below.)

Conditions

A number of conditions might be considered if you decide to approve the PUD, site condominium
plans, and the special approval use. Based on our review of the proposed plans, input from the public
and Planning Commission members during the March meeting, and subsequent communications with the
developer’s attorney, we suggest considering the following conditions:

Conditions for PUD and Site Condominium Approval

1. The applicant shall obtain all required state and federal permits and approvals to construct the
boat basin, including, without limitation, any that are needed from the United States Army Corps of
Engineers (USACE), the United States Environmental Protection Agency (USEPA), and the Michigan
Department of Environmental Quality (MDEQ) before any construction permits are issued. These
permits may be obtained following final PUD and site condominium plan approval.

2. Compliance with all conditions and requirements related to the permits and other approvals
obtained pursuant to condition 1.

3. Obtain and comply with any terms and conditions of all needed state and county permits for
private wells and septic systems.

4, Before any occupancy permit is issued for any dwelling unit, the private road leading to the site
from the public road and through the site (currently shown as Saugatuck Beach Road) shall be
constructed in compliance with the private road standards in §40-858 of the zoning ordinance and
paved.

5. The plans shall be submitted to and, to the extent needed and not already provided in these
conditions, approved by the County Health Department, County Road Commission, County Drain
Commissioner, and any appropriate state agency before any construction permits are issued. These
approvals may be obtained following final PUD and site condominium plan approval.

6. Fully dimensioned plans shall be submitted and staff shall confirm the developer's open space
and other area and dimensional calculations before final PUD and site condominium plan approval.

7. Anything shown on drawings outside the area of the PUD and site condominium project other
than the private road leading to it is not part of this approval.

8. The project, including the marina, shall be constructed in a single phase beginning no later than
March 15, 2018.

9. The developer shall provide the following items for the benefit of the condominium owners: (i) an
emergency landing area for helicopters, (ii) a mooring space along the Kalamazoo River dedicated for
fire, law enforcement or other federal, state or local public safety agency boat access, and (jii)
standpipes in locations and meeting specifications approved by the Township Zoning Administrator
after consultation with the Fire Chief. These items must be designated on the final plan. [f any of
these locations are outside the PUD, the developer shall grant and record an easement for the use of
the item to the condominium owners in a form reasonably acceptable to the Township Attorney prior
to approval of the final plan.

10. Open space shall not be reduced from the areas shown on the plans.

11. No changes shall be made in the Preliminary Construction Requirements, the Preliminary
Common Area Maintenance Provisions, or the Preliminary Use and Occupancy Restrictions
presented as part of the applications without the prior written consent of the Township Zoning
Administrator, Township Building Official and Township Attorney. Any major change (i.e., a change
that the Township Zoning Administrator, Township Building Official or Township Attorney believe is
substantive enough to merit review by the Planning Commission) may not be made unless and until

0507 0034b
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PAGE: 7

accepted by the Planning Commission. They shall be incorporated in the site condominium
documents as required by the zoning ordinance.

12. No changes may be made to any front-yard setbacks, side-yard setbacks, rear-yard setbacks,
accessory building setbacks or other aspects of building envelopes as presented in the application
materials unless and until accepted by the Planning Commission. The developer shall promptly
inform the Township Zoning Administrator of any such proposed changes, and shall explain the
reason for the proposal (e.g., reconfiguration in connection with state or federal permit applications).

13. The community building shall have the size and dimensions depicted on the plans.

14. The dock density regulations in sections 40-908 and 40-909 of the zoning ordinance apply to any
docks constructed along portions of the seawall that adjoin condominium units 17-21 and 27-37.

15. Compliance with all conditions for the special use approval of the marina.

Conditions for Marina Special Use Approval

1. The applicant shall obtain all required state and federal permits and approvails to construct the
boat basin an marina, including, without limitation, any that are needed from the United States Army
Corps of Engineers (USACE), the United States Environmental Protection Agency (USEPA), and the
Michigan Department of Environmental Quality (MDEQ).

2. There shall be no fuel sales, no pump-out services or facilities, no boat storage facilities, no boat
launch facilities, and no in and out boat service provided at the marina.

3. No itinerant use shall be allowed of any of the slips. The slips may be used only by the owners of
the respective dockominium units, and by the owners’ guests.

4. “Live-aboard” use is not permitted on any boat stored in the slips.

5. The boardwalk and dock extensions that are part of or adjacent to the dockominium units may not
be constructed until all other common elements designated on the final plan (including the community
building, community restrooms, streets, etc.) are fully constructed.

6. No more than 15 slips in the marina may be used or occupied until at least 5 residences are fully
constructed.

7. The marina shall have only those buildings, parking areas, and other improvements and
amenities shown on the approved PUD and site condominium plans.

Possibie Action

Since the April 24 meeting will be the third consecutive meeting at which the Planning Commission
will consider proposed development for this site, we recommend that the Planning Commission take
action on the applications. If the Planning Commission wishes to approve the applications, possible
motions that could be made are as follows:

Motion to approve the preliminary PUD plan and preliminary site condominium plans as submitted by
North Shores of Saugatuck, LLC subject to conditions 1 through 15 as stated in the Dickinson Wright
memo dated April 14, 2017.

Motion to approve the special use for a marina as requested by North Shores of Saugatuck, LLC
subject to conditions 1 through 7 as stated in the Dickinson Wright memo dated April 14, 2017.

You may, of course, modify or omit any or all of the suggested conditions, and/or add additional
conditions

if you wish to deny one or more of the requests, it is important to state the reasons for your denial.
GRAPIDS 64915-1 449955v3

0508 0035b
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April 24, 2017

Via Email & U. S. Mail

Planning Commission

c/o Steve Kushion, Zoning Administrator
Saugatuck Township

3461 Blue Star Hwy

Saugatuck, M1 49453

Re: Letter from attorney Stephen McKown regarding North Shores LLC proposal
Dear Planning Commissioners:

At your meeting on March 28, 2017, you will consider 2 applications from North Shores of Saugatuck
LLC, both of which were postponed during the April meeting:

1. A request for preliminary site condominium and preliminary R-2 PUD zoning for 23 single family
home lots surrounding a boat basin.

2. Arequest for a private marina special approval use.

We previously advised the Planning Commission on legal issues relating to these applications in
memoranda dated March 28 and April 14. Last Thursday, April 20, we received a letter from local
attorney Stephen McKown raising a variety of procedural and substantive issues." Because Mr. McKown
asserts that several aspects of the proposal are unlawful, we are providing this confidential letter to assist
the Planning Commission in evaluating his contentions. For ease of reference, the section numbering
below corresponds to the numbering in Mr, McKown's letter.

. Basis for Decision

The letter begins by correctly pointing out that the Planning Commission is required to specify the
basis for its decision and any conditions imposed.” This requirement is intended to create a sufficient
record for a court to review the legality of the decision, if it were to be appealed.3 If the record does not
sufficiently indicate the reason for the decision, are reviewing court may vacate the Planning
Commission’s decision and remand for further proceedings.*

Here, the pending applications have been discussed at length in two prior Planning Commission
meetings, and have been analyzed in several public legal memoranda. The discussion at the prior
meetings — particularly during public comment — identified both pros and cons of the proposals.
Accordingly, we believe that the record will be sufficient to enable judicial review of the ultimate decision
on the applications. This will be particularly true after Wednesday's meeting, where we will encourage you
to discuss the applicable standards for each application before voting on any motion to approve or
disapprove. Moreover, in a new memorandum provided simultaneously with this letter, we suggest
revised motion language that includes express findings regarding the applicable standards.

' Notably, Mr. McKown’s letter does not indicate that it was written on behalf of a client. Thus, it appears the letter expresses his
personal views.

2 MCL 125.3502(4); MCL 125.3503(6).

¥ See, e.g., Szluha v Charter Twp. of Avon, 128 Mich App 402, 407; 340 NW2d 105 (1983).

* Deling v Twp of Girard, No 329767, 2016 WL 6780638, at *1 (Mich. Ct. App. Nov. 15, 2016).

ARLIZONA FTORIDA KENTUCKY MICHIGAN NEVADA

QHIO TENNESSEED TEXAS TORONTO WASHINGTON DC
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DICKINSON WRIGHT PLLC

Saugatuck Township Planning Commission
April 24, 2017
Page 2

I, Dockominium Units

The letter contends that the proposed “dockominium units” violate the zoning ordinance and state law
in a variety of ways. These contentions all stem from the mistaken belief that the dockominium units
would be limited common elements of the condominium. Instead, as explained in detail in our
memorandum dated April 14, the dockominium units are separate condominium units consisting of water
located alongside docks in the marina. This is clearly indicated in the drawing attaohed to our April 14
memorandum, which shows the dockominium units labeled as units B1 through B33.° The developer has
recently provided a revised narrative and drawing set that should clear up any remaining confusion, both
of which are enclosed with this ietter for your review.

When properly understood, the developer’s plans for the dockominium units do not violate the zoning
ordinance or the Michigan Condominium Act. First, because the dockominiums are condominium units
rather than limited common elements, there is no requirement that they be sold only to individuals who
reside in the condominium development. Second, the new set of drawings submitted by the developer
properly labels the dockominiums as condominium units, and the revised narrative clearly indicates their
intended use. Third, the zoning ordinance does not require Township review and approval of master
deed provisions pertaining to the use of condominium units. lnstead the Township only reviews the
portions of the master deed pertaining to the common elements.” Fourth, the dockominium units do not
require any variances from zoning ordinance requirements. As explained in our April 14 memorandum,
the dockominium units are proposed as part of a private marina that is subject to special use approval.
The zoning ordinance does not provide any dimensional standards for docks within the marina.

l. Waterfront Access

Next, the letter contends that the proposed boat basin violates the Township’s waterfront access rules
in section 40-910 of the zoning ordinance. In particular, it argues that the bed of the boat basin will be a
“waterfront access property” as defined by the zoning ordinance, and that as a result only 4 condominium
units are permitted to access the natural portion of the Kalamazoo River from the boat basin. Mr.
McKown further contends that the area where the boat basin intersects with the Kalamazoo River
constitutes “water frontage” within the meaning of the ordinance.

We disagree with this nnterpretatnon In our opinion, the mouth of the proposed boat basin is not a
“‘waterfront access property” ® pecause it is part of an ar‘uf\cnat water body, and therefore is not a "lot" or
“parcel” as those terms are defined in the zoning ordinance.® Moreover, the term frontage is commonly
understood to mean a portion of /and lying adjacent to a water body or street,”® and does not include
areas where artificial waterbodies intersect natural waterbodies.

As we explained in our April 14 memorandum, we believe that the water in the boat basin should be
treated as an extension of the Kalamazoo Rlver for purposes of the zoning ordinance, and should
therefore be regulated as an “inland waterway.”' This means that any docks built adjacent to the land

® This drawing by Mitchell & Morse Land Surveying is dated March 25, 2017, and labefed Sheet 3 of 3 for Project Number 16-1041.
Mr. McKown's confusion was likely caused by the March 16 drawing labeled Sheet 1 of 3, which shows the docks shaded as limited
common elements. The developer’s attorney has informed us that the shading on that drawing was a mistake that occurred due to
a quirk in the surveyor's CAD software.

8 Specifically, the developer has submitted new copies of Sheets 1 and 2 for Project Number 16-1041. These drawings are both
dated April 23, 2017. The copy of Sheet 3 dated March 18, 2017, is the third sheet in the set.

7 See Zoning Ordinance § 40-941(1).

® The zoning ordinance defines the term “waterfront access property” to mean “a Lot or Parcel or two or more contiguous Lots or
Parcels (or condominium units treated as Lots or Parcels), abutting an Inland Waterway . . ..” Zoning Ordinance § 40-907.

° The terms “lot” and “parcel” are both defined as being areas of “land” with certain characteristics. Zoning Ordinance § 40-7.

'° See, https://www.merriam-webster.com/dictionary/frontage.

" The term “inland waterway” is defined to mean “Goshorn Lake, Silver Lake and the Kalamazoo River.” Zoning Ordinance § 40-
907. It is true that man-made waterbodies are legaily distinct from naturally occurring ones, but in this circumstance the purposes of
the ordinance are best served by treating them the same for zoning purposes. Mr. McKown is correct that the condominium unit
owners will not have riparian rights in the boat basin. See, e.g., Thompson v Enz, 379 Mich 667, 154 NW 2d 473 (1967). Thatis
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DICKINSON WRIGHT PLLC
Saugatuck Township Planning Commission
April 24, 2017
Page 3

condominium units in the development would be subject to the dock density regulations in section 40-908.
The developer agrees with this interpretation and is willing to accept it as an express condition on the
PUD approval. ltis included as one of the proposed conditions in our accompanying memorandum.

V. Critical Dunes

Finally, the letter asserts that the Township should deny special use approval for the marina because
the construction of the boat basin would require removing large quantities of sand from a critical dune. It
specifically contends that denial is appropriate because state law requires that the special use approval
criteria in a zoning ordinance ensure compatibility with the “natural environment.”*?

While it has true that state law provides some authority to regulate environmental effects through
zoning, that authority only extends so far. In many instances, municipal authority is either expressly or
impliedly preempted by state environmental statutes.

As some of you may remember, one of the lawsuits between the Township and the previous owner,
Singapore Dunes LLC, related specifically to this issue. In 2013, Singapore Dunes sued the Township in
state court alleging that the Township's critical dune overlay district was preempted by Part 353 of the
Natural Resources and Environmental Protection Act.”® Part 353 provides that local zoning regulation
pertaining to critical dunes “shall not be more restrictive than the model zoning plan or the standard of
review for permits or variances prescribed in the mode! zoning plan.”14 it further provides that Michigan
Department of Environmental Quality ("MDEQ") has exclusive jurisdiction to issue permits for uses within
designated critical dune areas unless the MDEQ has authorized the local municipality to do so, which it
has not done for Saugatuck Township.15 Based on these provisions, Singapore Dunes made a strong
argument that the Township’s overlay ordinance was preempted by Part 353, and the Township settled
the lawsuit on unfavorable terms.*® If the Planning Commission were to deny the pending applications on
the grounds that they interfere with the critical dune, its decision would be subject to a simifar legal
challenge. In that circumstance, we think a reviewing court would likely side with the developer.

Moreover, as a practical matter, the proposed boat basin is subject to an extensive state and federal
permitting process that will address environmental issues relating to the proposal. The MDEQ and EPA
have special expertise in environmental issues, and are better suited than the Township to determine
whether the proposal is appropriate from an environmental perspective.

We hope that this letter is helpful in your review of the arguments raised in Mr. McKown's letter. We
will be in attendance at the April 26 meeting and can address any questions you might have at that time.

Sincerely,

DiCcKiNSON WRIGH:]/: PL;Z

Scqtt G. Smith
1. ,
/[/ A LM
Nicholas Curcio
GRAPIDS 64915-1 451558v1

why the portion of the boat basin adjacent to each condominium unit is designated as a limited common element appurtenant to that
unit.

2 MCL 324.35301 et seq.

" MCL 324.35302(a).

" MCL 324.35312(2)

'S MCL 324.35304(5)7).

'® Singapore Dunes, LLC v Saugatuck Twp, Allegan County Circuit Court Case No 13-51770-CH, Consent Judgment (Oct 7, 2013)
(providing that the Township cannot apply the overly district standards to the property).
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GABRIELSE LAW plc

Attorney Carl J. Gabrielse

July 11,2017

Bill Rowe, Chairman

Zoning Board of Appeals
Saugatuck Township
Saugatuck Township Hall
3461 Blue Star Memorial Hwy
Saugatuck, Michigan 49453

Re: PUD, SAU, and Site Condo Application of North Shores of Saugatuck, LLC
Dear Mr. Rowe and Members of the Board,

1 am writing you on behalf of North Shores of Saugatuck, LLC (“Northshore”) regarding
the claim of appeal delivered to the Township on July 3, 2017 by the Saugatuck Dunes Coastal
Alliance (“SDCA”). As will be explained more fully below, the Saugatuck Township Zoning
Board of Appeals (“ZBA”) does not have jurisdiction over the claimed appeal because the SDCA
lacks standing, Accordingly, no further action should be taken by the ZBA to hear or consider
the appeal.

L. The Township Ordinance Gives the ZBA the Authority Over the Subject Matter of
This Appeal

As a preliminary procedural matter, the ZBA should determine that the township
ordinance provides gives the ZBA appellate authority over the subject matter of this appeal,
namely, the review of a decision by the planning commission regarding a special land use or
planned unmit development,

The Michigan Zoning Enabling Act, MCL § 125. 3101 ef seq (“MZEA”), states that a
ZBA has the power to hear appeals from the planning commission—including decisions on
special land use and planned unit developments-—as long as the township ordinance provides for
it. MCL § 125.3603(1). The township ordinance indicates that the ZBA has the authority to:

hear and decide appeals from and review of any order, requirement, decision or
determination made by the Zoning Administrator or the Planming Commission.

Ord. § 40-72 (emphasis added). The zoning ordinance provides for the appeal to the ZBA of any
decision of the planning commission. Clearly the term “any order, requirement decision or
determination” includes decisions concerning special land use and planned unit developments.
Accordingly, the ZBA should determine as a preliminary matter that the township ordinance
does give it the appellate authority over the subject matter of this appeal.

301 Hoover Bivd Ste 300, Helland, Michigan 49423
616.403.0374 « carf@qgabrielselaw.com
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For the reasons stated below, however, once the ZBA has determine that it has appellate
authority over the subject matter of this appeal, it should conclude that it does not have
jurisdiction over this particular appeal because the SDCA lacks standing,

1. The Jurisdiction of the ZBA is Dependent the Existence of Standing

The jurisdiction of the ZBA to hear an appeal is dependent on the appellant having
standing to assert the claims being made. See Michigan Chiropractic Council v. Comm. Of the
Office of Fin & Ins Servs., 475 Mich 363 (2006). If the appellant lacks standing, the ZBA does
not have jurisdiction to hear the appeal. See Lansing Schools Education Association v. Lansing
Board of Education, 487 Mich 349, 372 (2010).

The power and jurisdiction of the ZBA are governed by state law, specifically, the
MZEA. Although a township ordinance may limit the types of appeals that may be brought to
the ZBA (ex. MCL § 125.3603(1)), it may not expand the jurisdiction of the ZBA beyond what is
provided for by statute. Unger v. Forest Home Township, 65 Mich App 614 (19706).
Accordingly, it is necessary to look to the MZEA to determine who may bring an appeal to the
ZBA.

The MZEA provides that “an appeal to the zoning board of appeals may be taken by a
person aggrieved...” MCL § 125.3604(1) {emphasis added). Thus, the threshold question the
ZBA must ask—prior to exercising jurisdiction over an appeal—is whether the appellant has
been “aggrieved.”

As will be shown below, the SDCA has not been aggrieved and therefore lacks standing
to bring this appeal or invoke the jurisdiction of the ZBA.

11,  The SDCA Lacks Standing Because It has Not Been Aggrieved
The SDCA lacks standing to bring this appeal because it has not been aggrieved. In a

2015 case in the Allegan County Circuit Cowrt involving the SDCA, Judge Kevin W. Cronin
defined “aggrieved” as follows:

The word “aggrieved” refers to a substantial grievance, a denial of some personal,
pecuniary or property right, or the imposition upon a party of a burden or
obligation. ... Courts have consistently ruled that to have standing parties must
have special damages not incurred by other property owners similarly situated.

Saugatuck Dunes Coastal Alliance v. MDEQ, Opinion and Order Dated February 6, 2015, Case
No.: 14-053883-AA (Allegan County Circuit Court) (emphasis added). This definition finds
support from the Michigan Supreme Court:

a special injury or right, or substantial interest, that will be detrimentally affected in a
manner different from the citizenry at large.
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Lansing Schools Education Association v. Lansing Board of Education, 487 Mich 349, 372
(2010) (emphasis added). The burden of proof is on the party claiming to be aggrieved to
establish “special damages;” mere allegations of some potential harm are not sufficient. Joseph
v. Grand Blanc Twp, 5 Mich App 566, 570-71 (1967); Unger v. forest Home Twp, 65 Mich App
614, 617-18 (1975); Blue Lake Fine Arts Camp v. Blue Lake Twp Zoning Bd of Appeals, 2010
WL 624892 (Mich App, Feb 23, 2010).

The NIMBY or “not-in-my-backyard” mindset prevalent in society today has led to a
myriad of court decisions regarding what it means to be aggrieved for purposes of establishing
standing. The following table contains a summary of types of alleged damages that the Michigan
coutts have determined do not confer standing:

Case/Description Damages Alleged Court’s Decision
Joseph v. Grand Blanc - Increase in traffic Not “aggrieved”
(commercial rezoning) - Economic and aesthetic losses
Unger v, Forest Home Twp - Increased lake traffic Not “aggrieved”
(apartment complex on lake) - Decreased property values
Tobin v. Frankfort - Increased population, traffic, Not “aggrieved”
(condoniinium development) noise, lights, and pollution

- Decreased home values

- Environmental impacts/loss of
trees and vegetation

- Adverse effect on aesthetics of

neighborhood
City of Holland v. DNR - Adverse impacts on personal Not “aggrieved”
(coal plant) health, recreational activities, and

aesthetic interests
- Adverse impact on character of

neighborhood
LaBelle v. CMU -~ Congestion, noise and traffic Not “aggrieved”
(hotel/conference center) - Loss of architectural purity

- Economic injury to nearby

businesses
Weber Land v. Deerfield - Environmental impacts from Not “aggrieved”
(mining operations) mining

These cases illustrate the type of alleged injuries that Michigan courts have determined do not
constitute the basis for an appeal.
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One of the cases cited in the table above, Tobin v. City of Frankfort, No. 296504, 2012
WL 2126096 (Mich Ct App, June 12, 2012), merits further discussion, The Tobin case involved
the approval of a condo development in the City of Frankfort. The FRIENDS OF BETSIE BAY,
a group of nearby landowners (“FOBB"), sought to block the project and claimed to be
aggrieved. The Michigan Cowt of Appeals stated:

The generalized concerns relating to environmental impacts, population increases,
acsthetics and pecuniary harin do not suffice to demonstrate special damages
different in kind fromn those suffered by the community, so as to qualify [FOBB]
as an aggricved party.

Tobin, supra. Concluding that allegations of “development-related aesthetic changes” and
“environmental impacts” were insufficient to qualify the FOBB as aggrieved, the Court
determined that the group lacked standing to bring the appeal.

In the present appeal, the SDCA has not suffered, or even alleged, special damages that
would give them standing to bring this appeal. The SDCA’s claim of appeal contains scant
allegations regarding standing:

[TThe Coastal Alliance is a coalition of individuals and organizations who live,
work, and recreate in the Saugatuck area. Members include neighbors adjacent to
North Shores’ proposed project, scientists conducting research in the coastal
dunes, and many individuals who use and enjoy the recreational opportunities and
aesthetic benefits of the Saugatuck Dunes via Lake Michigan and its shores, the
Kalamazoo River, and the Saugatuck Dunes State park. ... Members attended
each Planning Commission meeting ... and offered public cominents concerning
the potential impact of the project on the dunes, the dunal ecosystem, and the
Saugatuck area generally.

(SDCA Claim of Appeal, pgs. 1-2, dated June 30, 2017) (emphasis added). These concerns—
environmental impact, aesthetic benefits, recreational opportunities, and scientific research—are
precisely the sort of generalized, speculative allegations that fall far short of the statutory
threshold for standing.

It should be noted, in fact, that both the ZBA and the Allegan County Circuit Court have
already determined in prior cases that the SDCA lacks standing to challenge matters related to
the Northshore property.

In 2013, the SDCA and the Bily Family appealed the planning commission’s preliminary
approval of a site condominium project to the ZBA. The Bily Family owned real estate adjacent
to the Northshore property, and presumably was name specifically to strengthen the SDCA’s
claim of standing. Citing to the MZEA and the Michigan Supreme Court’s decision in Lansing
Schools Education Association, supra, the ZBA concluded that neither the SDCA nor the Bily
Family had standing to appeal the planning commission’s approval:
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Section 604(1) of the Michigan Zoning Enabling Act, MCL 125.3604(1),
provides in relevant part: ‘an appeal to the zoning board of appeals may be taken
by a person aggrieved ....° For the reasons set forth in this Resolution, the Zoning
Board of Appeals finds that the SDCA and the Bily Family do not have "a special
injury or right, or substantial interest, that will be detrimentally affected in a
manner different from the citizenry at large," per Lansing Schools Education
Association, MEA/NEA v Lansing Board of Education, 487 Mich 349, 372
(2010}, and therefore they do not have standing.

(ZBA Resolution dated April 4, 2013, 9 2(A)) (emphasis added) (Attached as Exhibit 1}.

Notably, the ZBA also observed that the SDCA is essentially opposed to any development of the

Northshore property:
[TThe complaints of [the SDCAJ apply to any developmnent of the property in
question, further showing the general nature of their alleged damages from the

proposed development.

Id (emphasis in the original). Accordingly, the ZBA refused to hear the SDCA’s appeal.

In 2014, the SDCA and the Bily Family appealed a decision by the Michigan Department
of Environmental Quality (“MDEQ”) regarding the Northshore property to the Allegan County
Circuit Court. While this appeal concerned a decision by a state administrative agency, rather

than the township’s planning commission, the Court nevertheless applied the same standing
analysis:

The next prong of the [standing test] states that one must be aggrieved. ... The
word “aggrieved” refers to a substantial grievance, a denial of some personal,
pecuniary or property right, or the imposition upon a party of a burden or
obligation, ... Courts have consistently ruled that to have standing parties must
have special damages not incurred by other property owners similarly situated.
... In the case at bar, the SDCA claims that their special damages include loss of
property value, congestion, loss of natural resources, and loss of the natural
wildlife habitats. They also claimed that the new road would be visible from their
property.  These allegations are mnot considered special damages.
THEREFORE, the Court finds and ORDERS that [the SDCA] FAILED to
demonstrate that it would suffer special damages adequate to support its status as
an agreed party ..., or that it has a special injury or right, or substantial interest,
that will be detrimentally affected in a manner different from the citizenry at
large.

Saugatuck Dunes Coastal Alliance v. MDE(Q, Opinion and Order Dated February 6, 2015, Case

No.: 14-053883-AA (Allegan County Circuit Court) (Attached as Exhibit 2).
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1V, Conclusion

As the preceding discussion shows, the SDCA is not aggrieved and has no standing to
appeal. Disturbingly, the SDCA and its attorney are well aware that this is a frivolous appeal
because the ZBA told thein so in 2013 and the Circuit Court reminded them again in 2015.

Their persistence in filing multiple frivolous proceedings can only be understood in light
of the SDCA’s self-described strategy:

Our strategy [is] death by a thousand paper cuts.!
Inundate Northshore and the Padnos family with so much paperwork that they eventually bleed
out. Become the proverbial thorn in the Padnos’ side. File as many challenges and appeals as
possible, regardless of their merit. Delay the development as long as possible so that Northshore
runs out of money.

The SDCA is philosophically opposed to any development on the Northshore property
and are simply attempting to compel Northshore to maintain the property in its current condition.
The SDCA’s position amounts to nothing less than a proposed taking of private property without

payment of compensation.

The ZBA should not facilitate this unlawful request, and no further consideration should
be given to this appeal.

Please advise us and the purported appellants that the appeal will not be heard.

Yours Truly,

GABRIELS%

Carl 7. Gabrielse

!'This is how a SDCA board member described its strategy at a public work shop on June 27, 2017. Thisisa
verbatim quote.
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October 16, 2017

Planning Commission
Saugatuck Township

3461 Blue Star Highway
P.0. Box 100

Saugatuck, Michigan 49453

Subject: Detailed Site Plan Review
North Shores of Saugatuck, LLC
Proposed Planned Unit Development (PUD) and Site Condominium

Location: Approximately 51 Acres — Part of Government Lots 2 & 3, Lying Northeasterly of the
Kalamazoo River and the Kalamazoo River Channel - Served by Saugatuck Beach Road

Zoning: R-2 Riverside Residential Zoned District

Dear Commissioners,

Per your request, we have reviewed the above referenced application. The applicant proposes
development of a residential planned unit development on the subject 51 acres that will consist of 23
single family home sites surrounding a boat basin; a private marina (including ‘dockominium’ boat slip
condominium units); and related open space.

On March 28, 2017, the Planning Commission held a public hearing on the application for the proposed
PUD/site condominium development and marina. On April 26, 2017, the Planning Commission granted
conditional approval of the preliminary plan for the PUD/site condominium development dated April 26,
2017, including the narrative statements dated April 23, 2017 provided with the plan, and conditional
special use approval for the proposed marina.

Pursuant to Section 40-772 (5), Zoning Ordinance, the applicant is requesting Detailed Site Plan Approval
for the proposed PUD/site condominium development at this time. We have reviewed the Detailed Site
Plan Application in consideration of 1) the conditional approval of the Preliminary Plan; 2) the Site Plan
Review, PUD, and Site Condominium sections of the Township Zoning Ordinance; 3) the Consent
Judgment and Final Order between the Township and Singapore Dunes, LLC; and, 4) sound planning and
design principles. We offer the following comments for your consideration.

e Pursuant to Section 40-772 (5), after receiving approval of a preliminary plan, a detailed site plan
shall be submitted to the Planning Commission for approval. Further, the detailed site plan shall
conform to the approved preliminary plan, and incorporate all revisions recommended by the
Planning Commission.

¢ The detailed site plan application (includes site plan dated September 15, 2017) has been
reviewed in consideration of the conditionally-approved preliminary plan.
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Saugatuck Township
Detailed Site Plan Review: North Shores of Saugatuck
October 13, 2017 | Page |2

* The detailed site plan application reflects a relocation of the clubhouse/restrooms and related
parking and a shift in the location of the required cul-de-sac, but is determined to substantially
conform to the approved preliminary plan.

¢ The detailed site plan application has responded to the 19 conditions of approval set forth by the
Planning Commission on April 26, 2017. The following is noted as to each condition of approval:

1.

The applicant shall obtain all required state and federal permits and approvals to construct
the boat basin before any construction permits are issued. These permits may be obtained
following final PUD/site condominium plan approval.

Compliance with all conditions and requirements related to the permits/approvals obtained
pursuant to Condition #1.

0 The Applicant is currently working toward securing the required state and federal
permits and approvals.

0 This should remain a condition of approval.

Obtain and comply with any terms and conditions of all needed state and county permits for
private wells and septic systems.

0 The Detailed Site Plan Application states that ‘water will be provided by private wells and
sanitary sewer disposal will be handled by private septic systems, both as approved by
the Allegan County Health Department.” (Attachment 1)

0 The Detailed Site Plan Application includes a Well and Septic Location Plan (Attachment
12), wherein it is noted ‘Exact locations subject to Allegan County Health Department

Approval’.

0 This should remain a condition of approval.

The private road leading to the site from the public road and proposed to extend through the
site (currently shown as Saugatuck Beach Road) shall be constructed in compliance with the
private road standards set forth in Section 40-658, and paved.

0 The proposed layout and design of the private road is consistent with the Terms of the
Consent Judgment.

0 The proposed private road is located within an area designated by the MDEQ as ‘critical
dunes’. Accordingly, the layout and design of the private road and the private road
construction plans (Attachment 11) are subject to MDEQ review/approval.

0 The private road is proposed to be paved.

0 Applicable provisions of Section 40-658 require the following documentation be provided
by the applicant:
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Saugatuck Township
Detailed Site Plan Review: North Shores of Saugatuck
October 13, 2017 | Page |3

= A recorded ingress/egress easement for the benefit of the owners and users of the
building sites served by the private road, as well as for the construction,
maintenance, repair, and reconstruction of utilities.

= A recorded joint maintenance and easement agreement providing for the perpetual
private (nonpublic) maintenance of the private road.

= A performance guarantee covering the estimated cost of the private road.

= Location map of the private road and its name.

5. The plans shall be submitted to and, to the extent needed and not already provided in these
conditions, approved by the County Health Department, County Road Commission, County
Drain Commissioner, and any appropriate state agency before any construction permits are
issued. These approvals may be obtained following final PUD and site condominium plan
approval.

0 The Applicant is currently working toward securing the required county permits and
approvals.
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0 This should remain a condition of approval.

6. Fully dimensioned plans shall be submitted and staff shall confirm the developer’s open
space and other area and dimensional calculations before final PUD and site condominium
plan approval.

0 The survey and legal description for the subject site (Attachment 13) confirm a site
area of 50.95 acres.

0 The maximum density and open space calculations set forth in Attachment 3 and on
the detailed site plan have been confirmed.

0 The lot size, lot frontage and yard setback dimensions set forth in Attachment 2 and on
the detailed site plan have been confirmed.

7. Anything shown on drawings outside the area of the PUD and site condominium project other
than the private road leading to it is not part of this approval.

0 The project boundaries reflected on the detailed site plan are unchanged from the
approved preliminary plan.

8. The project, including the marina, shall be constructed in a single phase beginning no later
than March 15, 2018.

0 The Detailed Site Plan Application states ‘It is anticipated that the Development will be
constructed in a single phase, with the boat basin, access road and site condo

infrastructure being constructed within the next 18 months.” (Attachment 1)

0 This should remain a condition of approval.
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Saugatuck Township
Detailed Site Plan Review: North Shores of Saugatuck
October 13, 2017 | Page |4

10.

11.

12.

13.

14.

The Developer shall provide the following items needed for the benefit of the condominium
owners:

0 Emergency landing for helicopters — shown on detailed site plan; easement
prepared/submitted (Attachment 7).

0 A mooring space along the Kalamazoo River dedicated for public safety agency boat
access — shown on detailed site plan; easement prepared/submitted (Attachment 7).

0 Standpipes in locations and meeting specifications approved by the Township Zoning
Administrator after consultation with the Fire Chief — shown on detailed site plan;

easement prepared/submitted (Attachment 7).

0 Attachment 7 should be reviewed/approved by the Township Attorney and be recorded.

Open space shall not be reduced from the areas shown on the plans.

0 The open space boundaries reflected on the detailed site plan are unchanged from the
approved preliminary plan.

No changes shall be made in the Preliminary Construction Requirements, the Preliminary
Common Area Maintenance Provisions, or the Preliminary Use and Occupancy Restrictions

presented as part of the applications without Township consent.

0 This should remain a condition of approval.

No changes may be made to any front yard setbacks, side yard setbacks, rear yard setbacks,
accessory building setbacks or other aspects of building envelopes as presented in the
application materials unless accepted by the Planning Commission.

0 Dimensional deviations presented in the preliminary plan application were considered
and approved by the Planning Commission consistent with the Scope of the PUD
regulations set forth in Section 40-780. Specifically, the Planning Commission accepted

reduced lot sizes, lot frontages and yard setbacks within the proposed PUD.

0 The dimensional deviations reflected in Attachment 2 and on the detailed site plan are
consistent with the approved preliminary plan application.

The community building shall have the size and dimensions depicted on the plan.

0 The detailed site plan indicates the size, dimensions and location of the community
building, as well as the location and layout of related parking.

0 The Detailed Site Plan Application (Attachment 8) provides renderings of the community
building, including dimensions, building materials, elevations, and landscaping.

The dock density regulations in Section 40-908 and 40-909 apply to any docks constructed
along portions of the seawall that adjoin condominium units 17-21 and 27-37.
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Saugatuck Township
Detailed Site Plan Review: North Shores of Saugatuck
October 13, 2017 | Page |5

15.

16.

17.

18.

19.

0 The detailed site plan application reflects the establishment of 1 boat slip/unit for
condominium units 16-21 and 28-38, in compliance with dock density regulations set
forth in Section 40-908.

0 Compliance with Section 40-909 — Dock Regulations should remain a condition of
approval.

Residences within the PUD shall be constructed in accordance with the standards and
procedures provided in the ‘Preliminary Construction Requirements’ document.

0 The Detailed Site Plan Application (Attachment 6) sets forth the referenced construction
standards as part of the condominium bylaws.

0 This should remain a condition of approval.

Compliance with all conditions for the special use approval of the marina.
0 The use restrictions set forth in Conditions #2, #3, #4, and #9 of the special use approval
of the marina are set forth in the Use and Occupancy standards (Attachment 4) as part of

the condominium bylaws.

0 The remaining 5 conditions are permit- and construction-related and do not require
reflection on the site plan.

0 These should remain conditions of approval.

The final site plan shall address landscaping, signage, construction staging, lighting details,
emergency access, building elevations.

0 Allitems have been included in the Detailed Site Plan Application.

= Attachment 10 details the landscape plan and MDEQ Revegetation Plan for the
project.

= Signage details are set forth in Attachment 1 — no entrance sign is proposed.

= Construction staging details are set forth in Attachment 1.

= Lighting details are set forth in Attachment 1 — no street lights are proposed.

=  Emergency access-related improvements are detailed in Attachment 7.

= Attachment 8 sets forth the design elements of the Common Element structures
(community building; boat sheds).

Heavy construction equipment must use 135" Avenue and avoid 66™ Street.
0 The Detailed Site Plan Application does not address this requirement.

0 This should remain a condition of approval.

Provision of a detailed storm water plan.
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Saugatuck Township
Detailed Site Plan Review: North Shores of Saugatuck

October 13, 2017

| Page |6

0 The Detailed Site Plan Application (Attachment 11) sets forth a grading and storm water

management plan.

The proposed PUD is located within an area designated by the MDEQ as ‘critical dunes’.
Accordingly, the proposed grading and storm water management plan (Attachment 11) is
subject to MDEQ review/approval.

e Pursuant to Section 40-772 (6), after receiving approval on a preliminary plan, a detailed site plan
shall be submitted to the Planning Commission for approval in accordance with the Site Plan
Requirements set forth in Article IX.

e The detailed site plan application (includes site plan dated September 15, 2017) has been
reviewed in consideration of the site plan requirements.

¢ The Detailed Site Plan Application meets the Site Plan Content Requirements set forth in Section
40-813.

¢ The Detailed Site Plan Application was reviewed pursuant to the Site Plan Review Standards set
forth in Section 40-816. The following is noted:

(1) The subject 51 acre project site is within the R-2 District, adjacent to Rural Open

(2)

Space, R-1 and Lakeshore Residential zoning.

The proposed PUD will provide for single-family residential development at half the
density allowed and with nearly twice the percent open space required within the R-2
District. This proposed density of development is more consistent with density levels
allowed within the Rural Open Space District . . and is therefore compatible with the
level of development allowed within the surrounding residential zoning.

The proposed development will be established as a planned unit development/site
condominium. The bylaws for the proposed development set forth detailed use and
construction requirements that exceed zoning standards applicable to the surrounding
area.

and (3)

The proposed development has been designed to occupy only that portion of the 51-acre
site not designated as ‘steep slopes’ by the MDEQ (approximately 50% of the project site).
This design approach focuses the development to the interior of the property, where
development has previously occurred, and results in the preservation of the topography
and landscape in its natural state and contour on almost 50% of the property.

The preserved landscape (or ‘open space’) surrounds the proposed development area
providing a natural buffer to adjoining areas and is proposed to be protected as a
‘common element’ of the development.
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(8)

(9)
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To more specifically meet the landscaping and natural resource protection objectives of
Article XI — Landscaping and Article XIV — Tree Preservation, and as a ‘critical dunes’ site,
a Landscape Plan/MDEQ Re-vegetation Plan has been provided. (Attachment 10) The
proposed plan is generally consistent with the provisions of the Zoning Ordinance but is
subject to MDEQ review/approval.

The required state and federal permits/approvals for the construction of the basin and
marina will address the protection/preservation of the Kalamazoo River and the
surrounding dunes.

The landscaping requirements set forth in Article XI do not generally apply to the
proposed development. However, the limited off-street parking designed to serve the
community building has been arranged and buffered consistent with the landscaping
objectives of Section 40-879 — Off Street Parking Areas.

and (5)

The PUD is located within an area designated by the MDEQ as ‘critical dunes’. The
Grading and Storm Water Management Plan (Attachment 11) has been prepared to
address the protection of steep slopes, proper site drainage, storm water flows off
site, and the preservation of natural drainage characteristics and is subject to MDEQ
review/approval.

The 23 residential building sites within the PUD are proposed to be surrounded by 25
acres of open space and will be provided reasonable visual and sound privacy.
Further, the individual building sites are proposed to be a minimum of one-half acre in
area with development thereon proposed to meet separation requirements.

and (17)

The proposed layout and design of the private road and the emergency access details
provided in Attachment 7 (i.e. helicopter landing area, mooring space, and standpipes)
are consistent with the Terms of the Consent Judgment.

All 23 residential building sites are provided direct access to the private road serving
the PUD and the common elements of the project (i.e. open space, basin).

and (14)

The PUD will be served by a private road. The proposed layout and design of the private
road is consistent with the Terms of the Consent Judgment.

The proposed private road is located within an area designated by the MDEQ as ‘critical
dunes’. Accordingly, the private road construction plans (Attachment 11) are subject to
MDEQ review/approval.
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(10) and (13)
A pedestrian circulation system is lacking Design of a walkway system is subject to
MDEQ review/approval given that the PUD is located within a ‘critical dunes’ area, but
is recommended to facilitate connectivity to pedestrian routes in the area and in
consideration of safety and good neighborhood design.

(11) No outdoor storage, loading activities or outdoor refuse containers are proposed in
conjunction with the PUD.

(12) The installation of street lighting is not proposed; community building, boat shed
and dock/sidewalk lighting is proposed and should be subject to compliance with
Section 40-649.

(15), (16) and (20)
Proposed private wells and septic systems should be subject to Allegan County
Health Department review/approval.

(21) The proposed site plan should be subject to compliance with all other applicable

township ordinances; fire codes; county requirements, including but not limited to
the county drain commissioner, county road commission, county soil erosion and
sedimentation control, and county health department; and any other applicable
requirements of local, state and federal statutes, agencies and administrative orders.

e Pursuant to Section 40-774, after receiving approval on a preliminary plan, a detailed site plan
shall be submitted to the Planning Commission for review in accordance with the general
standards and regulations applicable to a PUD set forth in Section 40-779.

e Pursuant to Section 40-940, after receiving approval on a preliminary plan, a detailed site plan
shall be submitted to the Planning Commission for review in accordance with the general
standards and regulations applicable to a Site Condominium Project set forth in Section 40-940.

* The detailed site plan application has been reviewed in consideration of the PUD and Site
Condominium Project requirements.

Section 40-779 - PUD General Standards

e The proposed PUD is a low-density, single family residential development with open space
elements. Further, the PUD has been proposed as a site condominium development
allowing it to be designed and operated through bylaws that can regulate building elements
and use beyond the parameters of the Zoning Ordinance. Pending receipt of the
aforementioned reviews/approvals from local, county, state and federal agencies, it can be
conditionally determined that the proposed project provides for compatibility with adjacent
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property, protection of character of the surrounding area, safety of persons and property,
and efficient land use.

Section 40-780 — PUD Regulations

e The proposed residential development applies the design flexibility inherent in the PUD
approach in order to ‘create a more desirable and economical development that provides a
controlled degree of flexibility in the placement of structures and lot sizes, while maintaining
adequate planning and development standards.’

e Specifically, the PUD approach has allowed the needed flexibility in the size and
arrangement of building sites and the layout of building envelopes, both on individual
building sites and for PUD accessory buildings/parking areas, to provide an overall project
design that is consistent with the natural resource protection goals of a ‘critical dunes’ site
and responsive to the objectives of a PUD.

¢ Namely, the proposed PUD design is consistent with the noted objectives to:

(1) preserve the natural character and natural assets of the site;

(2) provide open space and recreational facilities (community building; boat sheds) in a
location within reasonable distance of all living units;

(3) use a creative and imaginative approach in the development of residential areas; and
(4) provide underground facilities.

Section 40-780 — Residential PUD

e The proposed project meets the minimum project area, permitted uses and maximum
density standards for a residential PUD.

e Through the use of a ‘conservation subdivision design’ approach, the proposed project
design is in In keeping with the purpose of a PUD to ‘encourage more imaginative and livable
housing environments through a planned reduction, or averaging of the lot area
requirements’.

Section 40-940 — Review of Final (Site Condo) Plans

e Except for changes made as necessary to incorporate the recommendations of the Planning
Commission, the final site condominium project plan (detailed site plan) substantially
conforms to the preliminary plan that was reviewed by the Planning Commission.

* The Planning Commission shall require, where applicable, that the final site condominium
project plan (detailed site plan) be submitted to the county health department, county road
commission, county drain commission, the appropriate state agency and other appropriate
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state and county review and enforcement agencies having direct authority over any aspect of
the proposed Site Condominium Project.

e As a condition of approval, the Planning Commission may require that a cash deposit, certified
check, irrevocable bank letter of credit, or surety bond acceptable to the Planning Commission
covering the estimated cost of Improvements associated with the Site Condominium Project
for which approval is sought be deposited with the Township.

Section 40-941 - Contents of Site Condominium Project Plan

¢ The documents and information required by this Section have been provided in the detailed
site plan application.

0 Use and occupancy restrictions (Attachment 4) and maintenance provisions for common
elements. (Attachment 5)

0 Storm drainage and storm water management plan. (Attachment 11)

0 Utility plan. (Attachment 12)

0 Narrative of the project objectives. (Narrative Statements)

0 Narrative of providing water supply and waste disposal facilities. (Narrative Statements)

0 Street construction and maintenance plan. (Attachments 5 and 11)

0 List of other required review agencies and copies of comments provided. (pending)
RECOMMENDATION

Section 40-778 allows for approval of the PUD/site condominium application following consideration of
the detailed site plan application if the following are met:

Complies with the Preliminary Plan Conditions of Approval;
Complies with the Site Plan Content and Review Standards;
Complies with the PUD and Site Condominium Provisions;

Complies with other applicable ordinances, statutes and regulations.

Eal o

Based on our review of the detailed site plan application and the findings set forth herein, we recommend
the Planning Commission approve the proposed PUD/Site Condominium for North Shores of Saugatuck
based upon a finding of compliance with the standards set forth in the Zoning Ordinance and subject to the
noted conditions.

Respectfully submitted,
McKENNA ASSOCIATES

Rebecca Harvey, AICP, PCP
Senior Principal Consultant
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INTRODUCTION

The Saugatuck Dunes Coastal Alliance appeals the Saugatuck Township Planning
Commission’s final approval of a plan to develop condominiums and an artificial “boat basin”
along the Kalamazoo River. The Coastal Alliance first sought review by the Saugatuck Township
Zoning Board of Appeals, but the ZBA refused to hear the appeal, concluding that the Coastal
Alliance lacked “standing” to appeal. The ZBA held, in effect, that no person could ever have
standing to challenge the project because of the size of the parcel that the project is located on.
However, the Coastal Alliance and its members have substantial interests in the preservation of
this extraordinary natural area that will be directly impacted by the proposed development —
interests of the type and degree that appropriately confer standing.

The underlying ZBA appeal arises out of the Developer’s proposal to dredge a massive
channel into critical dunes and sensitive environmental features along the Kalamazoo River. The
property at issue in this appeal is one portion of a larger tract formerly known as the Denison
property, which consists almost entirely of critical dunelands as designated by the State of
Michigan. The proposed development is situated in the midst of undeveloped, natural spaces. It is
directly adjacent to the Saugatuck Dunes State Park and Pine Trail Camp; Saugatuck Harbor
Natural Area and Tallmadge Woods lie directly south across the river. Several other private
properties under conservation easement, nature preserves, and parks are also nearby. It is estimated
construction of the harbor would require dredging approximately 160,000 tons of sand from the
basin and Kalamazoo River.! Additionally, construction of condominiums around the harbor
would occur within and destroy sensitive coastal dunes.

The Township approved plans for the development, despite the fact that it is expressly

! North Shores’ joint Department of Environmental Quality/US Army Corps of Engineers permit applications state
241,750 cubic yards of sand would be excavated from a 6.54-acre upland area approximately 1,639 feet long and up
to 200 feet wide.

1
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STATEMENT OF FACTS

This appeal arises out of the Planning Commission’s final approval of North Shores of
Saugatuck, LLC’s (the Developer) application to dredge a man-made canal or channel in a portion
of Kalamazoo riverfront. The purpose of the channel, often referred to as a “boat basin,” is to
facilitate the construction of site condominium units and “dockominium” boat slip units situated
around the canal. The development would lie in Saugatuck Township north of the Kalamazoo
River just upstream from where the river channel meets Lake Michigan.

The property at issue in this appeal is one portion of a larger tract formerly known as the
Denison property, which consists almost entirely of critical dunelands as designated by the State
of Michigan. The proposed development is situated in the midst of undeveloped, natural spaces. It
is directly adjacent to the Saugatuck Dunes State Park and Pine Trail Camp; Saugatuck Harbor
Natural Area and Tallmadge Woods lie directly south across the river. Several other private
properties under conservation easement, nature preserves, and parks are also nearby. It is estimated
construction of the harbor would require dredging approximately 160,000 tons of sand from the
basin and Kalamazoo River.? Additionally, construction of condominiums around the harbor
would occur within and destroy sensitive coastal dunes.>

The PUD and SAU applications and plans were submitted to the Township in January

2017. The Developer requested approval from the Planning Commission for a planned unit

2North Shores’ recent joint Department of Environmental Quality/US Army Corps of Engineers permit applications
state that 241,750 cubic yards of sand would be excavated from a 6.54-acre upland area approximately 1,639 feet long
and up to 200 feet wide.

3The North Shores of Saugatuck is the second large-scale development planned for the site; in 2006 the property was
purchased by energy tycoon Aubrey McClendon, whose proposal for a development sparked years of judicial and
administrative proceedings over the future of the property and the pristine Saugatuck Dunes. Notably, however, the
permitting and litigation over the McClendon project never involved a private marina. Construction never commenced.
After McClendon died suddenly in 2016, the property was purchased by the North Shores of Saugatuck, LLC, owned
by Jeff and Peg Padnos of Holland, Michigan. The new owners have once again put forward a proposal to develop the
property, including condominiums and a marina, lakefront homes, and a commercial center. Thus far, the Developer
has only released plans for one phase of the development, the “harbor cluster” of condominiums around a private
marina.
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development (PUD) consisting of 33 “dockominium” boat slip units and 23 site condos together
with a special approval use (SAU) for a private marina* available to the site condo owners and
property owners in future phases of the development. The underlying zoning is R-2 Riverside
Residential.

Those applications were considered and public comments were received concerning the
harbor cluster at consecutive Planning Commission meetings on February 28, March 28, and April
26, 2017. Prior to the March 28 meeting, the Coastal Alliance also submitted written comments
expressing environmental concerns and identifying ways in which the proposal did not meet the
requirements for approval under the Zoning Ordinance. The Coastal Alliance also pointed out that
the number of planned slips in the “boat basin” canal far exceeded the permitted number under the
ordinance.

Substantial concern was expressed by the public about the harbor cluster and the potential
impacts on the surrounding area, in particular the critical dunes, the globally imperiled inter-dunal
wetlands, and the archeological site of the former logging town known as Singapore. Community
members, including Coastal Alliance members, expressed concerns that the harbor cluster would
not be harmonious with the surrounding natural areas, that it would change the hydrology and
overall ecology of the dunes and inter-dunal wetlands, that the necessary dredging would affect
the contours of the dunes, and that the planned harbor cluster would be inconsistent with the Tri-
Community master plan.

At the April 26, 2017 meeting, the Planning Commission reviewed the standards of the

4 The marina would utilize the site of Denison’s Broward Marine boat-building business that was formerly located on
the property. Frank Denison obtained a special use permit in April 1977 for the boat-building facility on a parcel
measuring 850’ x 850°. That permit has since lapsed, and the structures on the property were removed more than six
years ago. Accordingly, the entire area surrounding the proposed harbor cluster is undeveloped, natural lands. See
attached Ex. 1 (satellite view of the former Broward Marine site and site of the proposed boat basin). See Ex. 2 for
additional demonstrative maps of the area.
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Ordinance and voted unanimously to grant preliminary approval of both the PUD and SAU for the
marina cluster. Little to no discussion took place among the Commissioners regarding how the
proposal met each standard for approval. No findings of fact or conclusions were placed on the
record.

Among the Planning Commission’s most egregious errors was its failure to apply Article
XII of the zoning ordinance -- Water Access and Dock Density Regulations. In particular, the
Planning Commission ignored Section 40-910(h), which states “In no event shall a canal or
channel be excavated for the purpose of increasing the Water Frontage.” The Developer has never
denied the purpose of the “boat basin” is to expand the number of “waterfront” properties within
its development, yet the Planning Commission was somehow unconvinced the express prohibition
of Sec. 40-910(h) had any relevance to the proposed project.

The Coastal Alliance timely filed an appeal of the Planning Commission’s preliminary
decision with this Court. The Coastal Alliance also filed a separate appeal with the Township
Zoning Board of Appeals, in the event that such an appeal would be necessary to exhaust
administrative remedies. This Court ultimately ruled that the appeal was not ripe until the Coastal
Alliance appealed to the ZBA and dismissed the appeal in light of the pending ZBA action. On
October 11, 2017, the Township ZBA held a public hearing to consider the Coastal Alliance’s
appeal. Before considering the merits of the Coastal Alliance’s claims, the ZBA deliberated on the
question of whether the Coastal Alliance had standing to appeal to the ZBA, and ultimately voted
two to one to adopt a resolution “denying standing to the Saugatuck Dunes Coastal Alliance.” The
ZBA’s decision was appealed to this »Court (Circuit Court Case No. 2017-58936-AA), visiting
Judge Wesley Nykamp, presiding, who on February 6, 2018 entered summary disposition against
the Coastal Alliance based upon a lack of standing. Judge Nykamp’s ruling is currently before the

Michigan Court of Appeals, Case No. 342588.
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As this Court was entertaining the Coastal Alliance’s appeal of the October 11, 2017 ZBA
decision, the Saugatuck Township Planning Commission was considering final approval of North
Shores’ project. On October 23, 2017 the Planning Commission granted that approval, with even
less study and deliberation of the applicable zoning ordinance standards and whether North Shores
met those standards.

Due to ambiguities in the Saugatuck Township Zoning Ordinance as to whether final or
preliminary zoning approval is subject to appeal, and not knowing for certain whether its appeal
to circuit court of the October 11, 2017 ZBA decision sufficiently preserved its rights, on
December 7, 2017 the Coastal Alliance then took a second appeal to the Zoning Board of Appeals,
this time of the final Planning Commission approval.

On April 9, 2018, the ZBA conducted a public hearing on the appeal. The Coastal Alliance
submitted written evidence of the facts that gave its members “special damages” sufficient to
confer standing. Members of the Alliance also appeared in person at the hearing. That evidence
and testimony included statements from the following individuals:

o Senator Patricia Birkholz: her 291-acre namesake preserve is located approximately 200

feet from the proposed boat basin canal.> ROA at 21.

e Diane Bily and Kathy Bily-Wallace®: owners of property adjacent to the site of the

proposed boat basin canal. ROA at 29.

e Mort Van Howe: owner of Sweetwater Sailing, a charter business in Saugatuck Township.
ROA at 32.

e Mike Johnson: owner of the Coral Gables complex, which includes its own marina and
jet ski rental business. ROA at 36.

e Dave Engel: Charter boat captain with more than 40 years of professional experience
guiding salmon and trout fishing tours out of Saugatuck Harbor. ROA at 38.

e Chris Deam: The Deam family owns the Old Saugatuck Lighthouse in the northwestern
corner of the Ox-Bow Lagoon, across the river from the proposed project. ROA at 43.

3 Senator Birkholz, a champion of conservation and preservation of important natural lands in Michigan, unfortunately
passed away in May 2018. Her affidavit in support of the Coastal Alliance’s appeal was first submitted to the ZBA in
2017, and then again at the April 9, 2018 meeting — on both occasions, before her passing.

6 Several pages of Kathy Bily-Wallace’s affidavit were inadvertently omitted in the most recent filing with the ZBA.
The entire affidavit is attached here as Ex. 3.
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e Liz Engel: as local realtor whose sales are reliant on the recreational, and aesthetic values
of the area. ROA at 46.

See also minutes of public hearing, ROA at 83-84. The record contained additional evidence (not
available at the first ZBA hearing) that the excavation spoils from the planned dredging for the
canal are to be deposited within 300 feet of the Bily property. Thus, the development will ruin not
only the Bilys’ Kalamazoo River viewshed, but also the view towards the adjacent woods. Further,
the Coastal Alliance presented information concerning local efforts to restore lake sturgeon
spawning grounds within the Kalamazoo River, which would be adversely affected by the planned
boat basin. Nevertheless, after the hearing, the ZBA approved a resolution again dismissing the
Coastal Alliance’s appeal for lack of standing and declining to reach the merits.

The April 9, 2018 resolution contains findings labeled 2.A-D that allegedly forms the basis
of the ZBA’s decision. See ROA at 11-13. Based on the findings contained in the resolution, it
appears that the ZBA has a fundamental misunderstanding of the standing doctrine. Despite the
fact that the ZBA did not hear the underlying merits of the appeal, it still found that “SDCA has
not been able to explain satisfactorily how the Township Planning Commission would be able to
prevent the development as proposed by North Shores with reference to adverse impact on
wetlands or critical dune areas located within the property at issue.” ROA at 13.” The ZBA also
found that “Various details of the proposed development have not been finally approved by the
Michigan Department of Environmental Quality.” Id.® Rather than applying standing to serve as a

gatekeeping function to ensure vigorous advocacy, the ZBA applied the doctrine in a way that

"The answer is simple and is contained right in the Zoning Ordinance: the planned development calls for the dredging
of the critical dune area to create a boat basin canal, contravening the prohibition of Section 40-910(h). That express
proscription of such dredging projects provides the exact authority to “prevent the development” the ZBA believed
the Planning Commission lacked.

8 The findings do not explain how the DEQ’s independent review and concurrent jurisdiction over parts of the project
has anything to do with zoning review and whether the zoning ordinance expressly prohibits the boat basin canal plan.

Moreover, that exact fact — the pending DEQ application — is one of the reasons identified by the Coastal Alliance as

a basis upon which the Planning Commission should have denied approval of this project, and grounds for its appeal.

7
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allowed it to simply avoid hearing the merits of the claims. Accordingly, the Coastal Alliance

timely sought review of the ZBA’s decision in this court.’

ARGUMENT

The doctrine of standing is designed to ensure sincere and vigorous advocacy.'® The
doctrine requires that a plaintiff’s interest in the case is different from that of the citizenry at large.!
However, the caselaw also cautions that standing is not to be denied simply because some people
share the same injury.!? Indeed, “[t]o deny standing to persons who are in fact injured simply
because many others are also injured would mean that the most injurious and widespread
Government actions could be questioned by nobody.”!? Standing exists where a party can establish
that the opposing parties’ “activities directly affected the plaintiffs’ recreational, aesthetic, or
economic interests.”!4

In this case, members of the Coastal Alliance have substantial and unique interests that will
be directly affected by the project. From a former State Senator for whom the adjacent natural area
is named, to neighboring property owners, boaters, fishermen, academics, and artists, the members
of the Coastal Alliance have interests in the Kalamazoo Watershed and this project that are
substantially different than the public at large. Therefore, the Coastal Alliance has standing to

appeal.

The ZBA ruled otherwise, holding that the members of the Coastal Alliance did not show

9 Again, the Saugatuck Township Zoning Ordinance is ambiguous as to whether the final or preliminary approval is
subject to appeal, therefore the Coastal Alliance filed this second, protective appeal in order to ensure the preservation
of its right to appellate review.

10 Lansing Sch Educ Ass'n v Lansing Bd of Educ, 487 Mich. 349, 355, 792 NW2d 686, 690 (2010); House Speaker v
Governor, 443 Mich 560, 572; 506 NW2d 190 (1993).

" House Speaker v Governor, 443 Mich at 572.

12 Karrip v Twp of Cannon, 115 Mich App 726, 733; 321 NW2d 690 (1982), quoting United States v Students
1Chall‘enging Regulatory Agency Procedures, 412 U.S. 669, 687-688; 93 S Ct 2405; 37 L Ed 2d 254 (1973).

3d. :

4 Kallman v Sunseekers Property Owners Ass’n, 480 Mich 1099 (2008).
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damages different than those that would be suffered by the public at large. Unfortunately, the
ZBA’s analysis and conclusions seem to be based on a fundamental misunderstanding of the
doctrine of standing. Standing serves a gatekeeping function to ensure actual controversies and
vigorous advocacy. It is designed to weed out cases where there is no actual interest or possibility
of vigorous advocacy. It is not designed to prohibit any zoning challenge by any member of the
public. However, this is in effect exactly how the ZBA ruled in this case: because the property is
so big and the impacts are so significant and widespread, nobody has standing to appeal. As is

explained below, this is a misunderstanding of the facts and a misreading of standing caselaw.

A. Appellants Are “Aggrieved” by the Township’s Zoning Approval

The ZBA’s findings state that the relevant question for standing in zoning appeals is
whether the party bringing the appeal is “aggrieved.” ROA at 82.'% A party that shows he/she will
suffer “special damages” as a result of the zoning decision is considered an “aggrieved party.”!®
In order to establish “special damages,” a party must show they will be affected by the effects of
the zoning decision in a manner differently than a community at large.

The Michigan Supreme Court has defined exactly what constitutes “special damages” in
the context of zoning disputes over dockage and anti-funneling ordinances. In Kallman v
Sunseekers Property Owners Ass’n, alake association sued the operator of a dock with six mooring
sites on a parcel with 25 feet of water frontage.!” The lake association alleged that the dock was a
nuisance in fact, and also a nuisance per se under MCL 125.294 because it violated frontage

requirements for docks in the local zoning ordinance. The Court of Appeals held that the lake

association did not demonstrate special damages sufficient to have standing, but the Michigan

15 See also MCR 7.122(C)(1)(a); MCL 125.3606.
16 See Brown v E Lansing Zoning Bd of Appeals, 109 Mich App 688, 699; 311 NW2d 828 (1981).
17 Kallman v Sunseekers Property Owners Ass’n, 480 Mich 1099; 745 NW2d 122 (2008).
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Supreme Court reversed. The Supreme Court held that the lake association must be given an
opportunity to show it had standing. The Court set these parameters:

On remand, the plaintiffs must show that they have a substantial

interest that would be detrimentally affected in a manner different

from the citizenry at large. Standing may be proven by showing that

the “defendant’s activities directly affected the plaintiffs’
recreational, aesthetic, or economic interests.”!8

Kallman is the most recent holding from the Michigan Supreme Court on third-party standing in
a zoning case involving anti-funneling. To the extent that Appellees read older or unpublished
Court of Appeals to restrict standing in zoning cases more narrowly than Kallman, such a reading

should be rejected as inconsistent with current law.!®

B. The Proposed Boat Basin Canal Will Directly Affect Appellants
Recreational, Aesthetic, and Economic Interests.

The Appellants include the Coastal Alliance and its members.?’ The Coastal Alliance is a

| non-profit coalition organized for the purpose of working cooperatively to protect and preserve the
natural geography, historical heritage, and rural character of the Saugatuck Dunes coastal region
in the Kalamazoo River Watershed. Since its formation over nine years ago, the Coastal Alliance
has remained committed to and focused on ensuring the protection of the Watershed. The Coastal
Alliance is a visible organization with numerous supporters; for example, the Coastal Alliance

Facebook page has over 3800 supporters.?!

Included in the Record on Appeal are the affidavits of several Coastal Alliance members

establishing unique interests that are different than the citizenry at large. ROA 21-48; Ex. 3. These

18 480 Mich at 1099.

19 The ZBA'’s decision is addressed in more detail in Section C, below.

20 Coastal Alliance has representational standing under Trout Unlimited v City of White Cloud, 195 Mich App 343,
348; 489 NW2d 188 (1992).

21 See www.facebook.com/saugatuckdunes.coastalalliance, last accessed on July 19, 2018.
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canal would reduce the family’s recreational use of the river due to increased boat traffic and safety
conoerns; would impact the aesthetic beauty and surrounding landscape of the Bily property on
the Kalamazoo river; and would impact the economic value of the property due to a change in
viewshed and the character of the river. Id. Further, North Shores later disclosed that it would
dump excavation spoils from the boat basin near the boundary between the Bily and North Shores
properties, in an area within the Bilys’ viewshed that had previously been beautiful, forested dunes.
As neighboring riparian landowners on the Kalamazoo River, it is clear that the Bilys will suffer
impacts that are far different and more direct than the citizenry at large. These impacts constitute
“special damages” sufficient to show aggrieved party status.

Finally, the Coastal Alliance member affidavits within the Record on Appeal demonstrate
wide and varied interests in the Kalamazoo River Watershed, including:

(D Mort Van Howe: Mort and his wife own Sweetwater Sailing, a charter sailboat business
in Saugatuck Township. The charter relies on the beauty of the surrounding area, and the
proposed boat basin will ruin the rare and exceptional experience of sailing on the
Kalamazoo River and along the Saugatuck dunes. The addition of significant number of
potentially large boats as a result of the proposed boat basin canal will also increase safety
concerns in what can already be an area crowded with small recreational boats. Mort’s own
experience, as well as that of his customers, will be dramatically impacted by the proposed
development. ROA at 32-35.

(2) Mike Johnson: Mike is owner of the Coral Gables complex, which includes its own marina
and jet ski rental business. His business is dependent on having a safe river upon which to
recreate. If the proposed project is allowed to be constructed, his business and livelihood
will be negatively impacted by the additional river boat traffic and accompanying safety
issues. ROA at 36-37.

3) Dave Engel: Charter boat captain with more than 40 years of professional experience
guiding salmon and trout fishing tours out of Saugatuck Harbor. He is the winner of over
65 salmon and trout tournaments, and is the number-one money winner of all time on the
Great Lakes. Mr. Engels’ interests will be impacted by the Planning Commission decision
because it would set a poor precedent for allowing others to damage important aquatic
habitat and increase funneling-accesses on the river by creating boat basins and marinas by
cutting a canal or channel. ROA at 38-41.

4 Chris Deam: The Deam family owns the Old Saugatuck Lighthouse in the northwestern
corner of the Ox-Bow Lagoon. There are no roads to the Lighthouse property and it is still

12
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where the merits of the appeal are strong and the violation of Section 40-910 of the ordinance
seems evident. The ZBA’s stance on standing essentially means that even where the Township has
expressly recognized the harms that might result from overdevelopment along its waterways,
citizens are without recourse to enforce the ordinance when planning commission will not. This
Court should reverse the ZBA’s denial of standing, and remand for a determination of the case on

the merits.?

C. The ZBA’s Decision Ignores the Distinction between the Degree and the
Type of Injury

The ZBA'’s decision expressly references Unger v Forest Home Twp, 65 Mich App 614;
237 NW2d 582 (1975),2* where the Court of Appeals stated: “It has been held that the mere
increase in traffic in the area is not enough to cause special damages. Nor is proof of general
economic and aesthetic losses sufficient to show special damages.”?® Zoning cases that deny
standing to neighbors or nearby residents typically cite Unger and interpret special damages in an
overly restrictive manner. Unger should not control here, for several reasons. First, the Kallman
case is the most recent holding from the Michigan Supreme Court on third-party standing in a
zoning case. To the extent that older or unpublished Court of Appeals cases are read to restrict
standing in zoning cases more narrowly than Kallman, such a reading should be rejected as
inconsistent with current law.

Second, the special damages explained in the preceding section go far beyond “mere

B See Brown v E Lansing Zoning Bd of Appeals, 109 Mich App 688, 701; 311 NW2d 828 (1981) (“We concur with
the following commentary: ‘It is important that persons who have an interest in preserving an established plan have
an opportunity to be heard when use changes are contemplated. For this reason statutory grants of aggrieved party
status to third parties should be liberally construed. Since it is a matter of standing only, litigation on the merits of the
complaint should be relied upon to expose any frivolous complaints.’”

2 Unger, 65 Mich App 614; 237 NW2d 582 (1975); see ROA at 82.

2 65 Mich App at 617 (citations omitted).
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increase in traffic” or “general economic and aesthetic losses.” The special damages are specific,
unique, and are exactly the types of special damages that have conferred standing in the past. As
the Court of Appeals recently explained, standing to sue “is a fact-bound concept.”?® In that
regard, this case is similar to Brown v E Lansing Zoning Bd of Appeals. The plaintiffs in Brown
opposed a request for a variance from a lot-width requirement for the construction of a duplex. In
support of standing, plaintiffs presented evidence of the change in their neighborhood and adverse
impacts of increased population density already experienced as a result of recent duplex
construction. Similar to the Brown plaintiffs, the Coastal Alliance members express concern that
the Kalamazoo River will become overdeveloped and overcrowded, harming property values and
negatively impacting their businesses and livelihoods that depend on the river and the natural
(undeveloped) beauty of the surrounding area.?’” The Court of Appeals in Brown expressly
addressed the detail of the evidence on special damages:

However, a comparison of the present case with the others decided

by this Court leads to the same conclusion. Plaintiffs have pleaded

adverse effects far more substantial than those claimed by the

plaintiffs in Marcus, Joseph, Unger, Brink, and Village of Franklin,

supra. Even under the aggrieved party standard of those cases,

plaintiffs have demonstrated special damages sufficient to confer

standing.?®
Notably, the Brown Court synthesized and analyzed earlier Court of Appeals cases (including
Unger) and specifically held that the types of injuries claimed in those cases are sufficient where

the evidence establishes that the special damages are suffered to a sufficient degree, different than

the community at large, by a particular plaintiff.

26 N Michigan Envt’l Action Council v City of Traverse City, unpublished per curiam opinion of the Court of Appeals,
issued October 24, 2017 (Docket No. 332590) (Ex. 4) citing Lamkin v. Hamburg Twp Bd of Trustees, 318 Mich App
546, 551; 899 NW2d 408 (2017).

27 As described in Section 40-906 of the zoning ordinance, density along the river is a documented problem in the
Township. - .

28Brown, 109 Mich App 688, 701; 311 NW2d 828, 834 (1981).
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(3)  Economic Harm to Property. A party may have standing if they establish a “substantial
economic interest” in the outcome of the proceeding, such as decreasing property values
or increased taxes.

(4)  Intensifying Change in Character of Neighborhood. A project that will intensify
changes to the character of a neighborhood, such as those caused by increased population,
traffic, noise levels, lights, and air pollution, can give rise to standing.37

5) Aesthetics and Interference with Views. A neighbor has standing to appeal a zoning
decision regarding a construction project where the project interferes with a neighbor’s

o 38
view.

6) Adpverse effects for community goals for region. People who have participated in and
relied on community goals for the region might have standing on this basis.

In addition to having suffered the right zype of injury, the second step in determining special
damages is whether Appellant has the potential to suffer the right type of damages to a sufficient
degree, i.e., that he/she are affected differently than the community at large by the alleged harm.
An important factor in establishing sufficient “degree” of injury can be the proximity of the party
to the zoning decision. Landowners who live close to a project do not automatically have standing,
but courts have explained that it should be easier for them to plead allegations estéblishing standing
because their proximity to the property means that they are more likely to be affected by a zoning
decision than properties located farther away.*’ In addition, economic harm must be directly

related to the person’s property or interest, and a threat due to increased competition for the same

35 Brown, 109 Mich App at 701.

3 Meany v City of Saugatuck, memorandum unpublished opinion of the Court of Appeals, issued February 17, 2004
(Docket No. 243694) (Ex 7).

37 Brown, 109 Mich App at 701.

3 Meany, supra, stating “where it was alleged that plaintiffs’ construction would block the neighbor’s lake view and
reduce his property’s value, we conclude that the neighbor was an aggrieved party who had standing to appeal to the
ZBA.” Accord Gawrych v Rubin, per curiam unpublished opinion of the Court of Appeals, issued July 20, 2006
(Docket No. 267447) (Ex 8) finding interference with viewshed sufficient to establish special damages for a public
nuisance suit.

3 Brown, 109 Mich App at 701.

- % See W Michigan Univ Bd of Trustees v Brink, 81 Mich App 99, 103; 265 NW2d 56 (1978), explaining that “[i]f
adjoining landowners could suffer such special damages, then they can easily plead them.”
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Allegan, Michigan
Monday, October 25, 2018- 1:03 p.m.

THE CQOURT: This is file number 18-59598-AA. The

DSIN A9 AIATADAY

Saugatuck Dunes Coastal Alliance versus the Saugatuck
Township, Saugatuck Township Zoning Board of Appeals, and
North Shores of Saugatuck.

And present in court on behalf of the Plaintiff
Appellant Plaintiff Saugatuck Dunes Coastal Alliance is

attorney Scott Howard. Also present from -- on behalf of the

INd ¢1:10-¥ 020/ T/K

Intervening Appellee the North Shores of Saugatuck is
attorney Carl Gabrielse. And also present on behalf of the
township is attorney James Straub. Correct?

MR. STRAUB: Correct.

THE COURT: All right. Very good. Well, we’re
scheduled for oral argument with respect to the appeal in
this case. And I just want to make sure that the attorneys
know that I have read all of your briefs. I’'ve also reviewed
the record that was submitted by the township with respect to
the zoning board of appeals their -- their record and their
decision.

And I think that essentially what I’'d like the
attorneys to address, feel free to address whatever you think
is relevant, but know that I'm quite familiar with everything

and I think the two big issues that the Court has to consider

is the applicability of the recent Court of Appeals case
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Olsen versus Jude and Reed. And then secondly assuming that
that decision and holding applies in this case and if it doe
then the issue of whether or not the Coastal Alliance is an
aggrieved party under the statute and as interpreted by the
Court of Appeals in that -- in that decision.

Also I’'d like to limit each attorney initially to
10 minutes at the most for their initial argument and I’'1ll
give you each an opportunity to make a second round of

arguments for five minutes a piece after that. All right. Is

N Z1:10:% 0Z02/+7/S DSINEQ AAATIDA

that procedure acceptable to everybody?

MR. HOWARD: That is, your Honor.

MR. STRAUB: It is, your Honor.

THE COURT: All right. Very good. Mr. Howard,
you’'re welcome to proceed with your arguments.

MR. HOWARD: Thank you, your Honor. Given the
Court’s statements I may -- I certainly will abbreviate. I
have some photographs to use as demonstrative evidence as I
went through my presentation. I will likely not use all of it
or I may skip some of it but I did want to hand out copies of
everything.

THE COURT: Sure.

MR. HOWARD: This is not, and again, I'm only using
these photographs to help demonstrate what we -- the

arguments that we made in our brief.

MR. GABRIELSE: Your Honor, It’s my understanding
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HATHOHY

that these are -- were not attached to his brief. So without O
-~ this is the first time I'm looking at it. I don't <
necessarily have any objection to photographs because they’'ré&/
obviously they are what they are. But I haven’t looked at
this packet so I just would reserve any objection that he
might --

THE COURT: Okay. Why don’t you take a few minutes?

10% QC0TYT/R D

to -- to go ahead and look at them know before we start with:-

Mr. Howard’s argument.

INd 1

MR. STRAUB: My objection --

THE COURT: Mr. Struab?

MR. STRAUB: My objection’s different.

THE COURT: Okay.

MR. STRAUB: My objection is if they’re not in the
record on appeal they’re not to be considered by the Court.
Period.

THE COURT: What authority do you have for that?

MR. STRAUB: Because this is an appeal based upon
the record. This Court is to make its decision to determine
whether the zoning board of appeals under MCL 1253606 sub 1
did so in a cons-- based upon a constitutional ordinance.
Whether it did so with competent material and substantial
evidence on the record.

This information that was just handed to me, unless

it appears in the record on appeal, is not relevant or
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material to the decision that this Court makes under the
statutory requirement of the Michigan Zoning Enabling Act.
Therefor it’s improper for this Court to consider the
information and improper for the Court -- for Counsel to
present it to the Court for consideration.

THE COURT: Mr. Howard, your response.

MR. HOWARD: Your Honor, again we’re only asking -
we’'re only using this as demonstrative evidence. There --
substantially most of the slides are of -- of items that are
from the record. There are some slides that are just recent
photographs of the property. As Mr. Gabrielse said that sort
of is what it is. It’s a picture of the property and it’s
only being used to help the Judge understand, help the Court
understand, the relationship of the various standing affiant
to the proposed use or the use that is in fact happening.

All of this also is obviously happened since the
appellate briefs were filed so it just gives a little bit of
context but again we are not relying on anything in these
photographs or slides as evidence to support our contention
about the record.

THE COURT: Okay. Well what I’'d like to do is just
have Mr. Gabrielse and Mr. Straub go ahead and take a look a
the photographs and I understand your objection Mr. Straub.
haven’t yet decided what I’1ll do. But I think it would be

wise at least to -- for you and Mr. Gabrielse to look at the

0088b
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HATHOHY

photographs and maybe there’s nothing objectionable in thereJ
Maybe there are photographs of things that are already in tﬁég
record. So if you don’t want to you don’t have to but I think/]
it would be pertinent and wise.

MR. STRAUB: May I respond?

THE COURT: Yes.

MR. STRAUB: I think it’s extraordinarily
inappropriate to present documents at the time of oral

argument that are not in the record on appeal for the reason

ING 21107 QZ0T/P T/ D

that I stated. I do not have time to compare the
documentation that appears in this packet that I received
moments ago with the record on appeal which is relatively
extensive.

Any document that is in this packet recently
received that is not in the record on appeal is completely
inappropriate. I don’t know how the Court would even mark it
as an exhibit because it cannot be an exhibit. And it’s
inappropriate I would argue for the Court to even look at or
consider it.

I will review the materials to the extent that I
can determine that any of it was not in the record on appeal
I would -- I would concur that the Court could review. On the
other hand i1f it’s not there it’s completely inappropriate.

THE COURT: And I agree. What I’'m trying to do is

see 1f you might agree to some of them. So I'm not going to

0089b




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

consider them as part of the record on appeal but I think
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that if you and Mr. Gabrielse can look at them and see if yo
think some of them may be helpful for you so all I'm asking
is that you take a look at them --

MR. STRAUB: Sure.

THE COURT: -- And let me know if you think that
any of them that you can agree to that Mr. Howard can show
and certainly obviously you and Mr. Gabrielse would be

welcome to refer to them as well. So why don’t you just take

INd C€1:10:% 0200/ /8 DSIN

a minute to look at them and then we’ll see if there’s any
that you can agree to that would be allowable.

(At 1:11 p.m., parties review the pack of documents

presented by Mr. Howard)

(At 1:15 p.m., parties complete their review)

THE COURT: Any agreements?

MR. GABRIELSE: Your Honor, my position would be
this, I'11 leave Mr. Straub to his, I recall being in this
courtroom standing over there where I had some photographs or
something to show you saying Judge these are just some things
I need to show and there was an object this was not disclosed
this was not in your brief you can’t and I was perhaps
rightly with hindsight prevented from showing those.

I mean this is a packet of photographs, diagrams,

websites, measurements, all kinds of stuff that would take

hours to respond to. I mean, just, it’s not just some aerial
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photographs as was the, I guess, vague representation to us.

AqQ AAATEDAY

I mean, there’'s things from the Nation Wetlands
inventory, diagrams that I have never seen before, it looks
like illustrations that were created by different, I don’'t
know. So I would -- other than those items that specifically
reference, you know, there’s a couple of slide that referenc

the Saugatuck Township Zoning Ordinance I guess that’s the

10 020747/ DSIN

law so you can put it up on the screen. That’'s fine. But the:-

rest is -- is absolutely inappropriate to surprise us at thi

INd 71

last minute.

THE COURT: All right. Thank you. Mr. Straub?

MR. STRAUB: There are documents in here, for
example, I don’'t have a page number but they have the cover
sheet for the Judge Cronin decision of February 6, 2015. That
may have been a document that was part of the record on
appeal I frankly don’t know. I can’t recall. There are a
couple of other documents like that but they have blowup of
paragraphs blowup and extractions of paragraphs from them to
emphasis that to the Court.

Again, this is a determination by the Court whether
the zoning board of appeals decided this matter on competent
material substantial evidence on the record. That’s the
statutory requirement. To introduce other materials beyond

what was introduced to the zoning board of appeals is

extraordinarily improper.

10
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There was nothing that was done by the board of

appeals to prevent the applicants, the SDCA from submitting

N AqQ QIATADTT

this information prior to the April meeting. Nothing. In fact/
I thought I heard counsel say that some of these documents
occurred after the meeting. Which is even more incredulous t
introduce that type of information at this proceeding. My
objection stands for all documents submitted.

THE COURT: Thank you. Mr. Howard?

MR. HOWARD: Your Honor, maybe I could short

INd 21107 02QCT/R D

circuit this a little bit I did not mean to create a side
issue. All I wanted to do is provide some context for our
arguments in terms of the power point. The only -- and
honestly the only thing we wanted to do was be able to
reference some of the -- some of these items that are talked
about in the record but didn’t exist prior.

In the context of the photographs they didn’t exist
at the time of the hearing for example the lay down area. We
have a drawing of it but we don’t have a photograph of it.
But that said I would withdraw my -- my request for the
ability to use those exhibits. The only thing that I would
request from Counsel is if we could just use this big picture
as -- as a reference point as we’re pointing things out to
the Judge.

THE COURT: Okay. Any objection to that?

MR. GABRIELSE: No. No, your Honor.

11
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MR. STRAUB: Yes.

THE COURT: You have an objection --

MR. STRAUB: Yes. Absolutely.

THE COURT: -- to this picture?

MR. STRAUB: I do.

THE COURT: All right. Very good. Then we won't --
I agree that it would be improper for the Court to consider
things that are just submitted today without an agreement

from the other attorneys, Mr. Howard.

N Z1:10Y 0Z202/47/8 DS AqQ AAAIADTY

So anything that’s in the record obviously, or has
been submitted as part of your brief and the attachments I
would allow. But anything new that hasn’t already been filed
with the Court should not be shown.

MR. HOWARD: Thank you, your Honor. I will so limit

myself.

THE COURT: Thank you.

MR. HOWARD: I'1ll just -- I'm just going to unplug
here.

THE COURT: Okay.

MR. HOWARD: Your Honor asked to focus on the Olsen
case and so I'd like to start there. Olsen v Jude is -- 1is

what I would suggest is a restatement of the series of zoning
cases that have happened over a period of time. The Joseph

case, the Brink case, the oh shoot I'm blanking on my names,

the Western Michigan case, etcetera. All of which dealt with

12
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at sort of the beginning stages of analyzing standing, how
are we going to deal with this aggrieved party standing.

And through those court decisions the courts said

D8N A9 AIATADHY

few different things. For example the court said you can’t
rely on your proximity to the project alone, you have to sho
-- still have to show some sort of special damage. So even i
you were entitled to notice under the statute under the 300
foot rule you still have to show special damages. You can’t

just allege sort of general allegations about increased

INd 21107 020TF TR

traffic, increased noise, etcetera, etcetera. You have to
provide the court and the parties with some level of
specificity as to what your actual damage is.

And in the Olsen case in particular if you look at
what happened in that there was a zoning board of appeal
decision that was -- that was challenged. That ZBA decision
was a lot size adjustment. Instead of a 20,000 square foot
lot that the folks had a 9,000 square foot lot. Ultimately
the ZBA decided that they could build on that 9,000 square
foot lot and the appeal was taken.

Standing by the way wasn’t raised as a preliminary
matter at the zoning board of appeals it was only
subsequently raised at the Circuit Court. And when it was
raised at the Circuit Court the -- the Appellant said well

hey we’re, we got notice we’'re within 300 feet. And the Court

agreed with that and said yep you’re within 300 feet you have

13
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the statutory right to notice and you must be aggrieved unde

oy

the statutory scheme. ;é
And they also said some of the stuff that had been?}

talked about in some of the previous cases. Plus we think it™
\®

will be noisy and will increase traffic. Vague allegations o§§
-

harm. .
-

And what the Olsen case did was it analyzed those é;

e

older precedents in the context of the Lansing School case. 1|
N

think honestly the Court of Appeals missed the mark a littlerd
bit when they start to talk about Lansing School not
necessarily applying although they’re a little bit confusing
about that quite honestly. But I really see the Olsen case as
a clarification that these prior decisions still exist. They
weren’t somehow overturned or changed by Lansing Schools and
they’re still a part of the statutory mechanism.

So really in argue Olsen is an affirmation of what
has -- what had come before. It’s also exactly what we have
addressed throughout thig case and in previous cases where we
have talked about that the type -- both the type of injury
but also the character of the injury.

So there’s an important distinction we -- I feel in
standing law between the idea that you have to show both a
type of injury that is recognized as providing standing but
also you have to show an injury to a certain specific degree.

Because candidly that’s the only way you can harmonize all

14
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these standing cases that are out there.

Either you have some times where one particular

impact causes standing and you have other -- another case
where that same particular impact doesn’t allow for standing
So in the example of traffic, you can’t just allege hey look

we think there’s going to be more traffic. But if you can
show, for example like we did in this case, that there’s
going to be a substantial increase in boating traffic that’s
the whole purpose of doing this marina and this channel cut
in the property that there’s going to be that and that’s
going to impact people’s safety, recreation, and livelihood.

That’s something different and more specific and
more concrete than just saying we think it’s going to create
traffic and we don’t like that. Similarly when you look at
impacts to recreational resources there’s a lot of case law
about what impacts are sufficient to show standing based on
recreational resources.

And that case law has filtered down both from the
Federal Courts and the State Court to say you have to have a
substantial connection to those recreational resources, you
can represent them. You don’t have to own the State Park for
example, you can be a frequent user of the State park but
you’ve got to show us you’re a frequent user and you’ve got
to show us that your use is going to be detrimentally

affected in a significant way.

15
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So what is it that it’s about -- What is it that -

AQ (THATADTY

Where is your use and how is it impacted? It’s a two-step
process throughout this -- the entire proceeding. If you’re
land owner, the nearby property owners in the Olsen case,
couldn’t say that there was going to be any particular harm
to them and their particular piece of property as a result o
the grant of a variance.

Now one thing I’'d like to highlight for the Court

too is just 1f you look at the significance of the scale of

INd Z1:10'¥ 020T/+ /8 DSIN

what was going on in Olsen versus the scale of what’s going
on in this particular case one has to recognize that the --
the scale of impacts of a project of this character is
dramatically larger. The project’s dramatically larger. It
inherently has to do that.

But interestingly enough if you take a look at the
case law and particularly the Karrip case that cites the --
the SCRAPE United States Supreme Court case. The Court is
very clear to say sometimes lots of people share an injury
but the fact that lots of people are harmed doesn’t mean they
don’t have standing. Because if that were the case the Court
goes on to say the most injurious governmental actions would
have no recourse, would have no challenge, they would go
unabated.

So it’s important to recognize that as these

projects get bigger the circle of influence certainly is

16
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going to get bigger. More people are going to be impacted.
But that doesn’t mean somebody doesn’t have standing. If the
show you that use and that it’s going to be specially
impacted.

Now lastly I want to talk a little bit about the

020Z/7 /8 DSINEQ QAATADTT

Bily property and one of the critical distinctions. Now we
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an opinion from Judge Cronin and then Judge Nykamp is a

C110:v

visiting judge latched onto Judge Cronin’s opinion. Now whenrg
he did that he mistakenly understood this as the same project
or substantially the same project as what was involved --

this project is compared to the one that Judge Cronin was
evaluating and when Judge Cronin found no standing. That’s
not the case.

Judge Cronin was evaluating a permit request for a
road and that road went through and ultimately bisected some
wetlands in its original version, I had a nice picture of
that but I'm not showing you that, and then it ultimately was
chopped off so that there was no wetland impact after all.
And then for a variety of procedural reasons came back to
Judge Cronin and he ultimately affirmed the dismissal of that
contested case based on that change.

Now when Judge Nykamp looked at this case he looked

at it and said, same project same impacts I just need to

follow Judge Cronin. And that was just a fundamental mistake
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on his part. Obviously we’re here in a unique procedural

AQ QGATADTY

situation where Judge Nykamp’s already made his decision we
had suggested that we just resolve everything the same way
and then we’ll just bring it all together on appeal. That wa
objectionable and I understand so at this point though that
is at least an implicit if not explicit acknowledgement that

this Court can make its own decision on the standing issue.
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state in our brief. But more -- more specifically the
difference between the first appeal and the second appeal for
this particular project. What we learned in the interim time
was we learned exactly where the laydown, what they’re
calling the laydown, area is. And it’s an area of land that
has been cleared of all vegetation. It’s a big sort of sand
pit. Its 220 feet away from the Bily’s residence. And this is
all information that comes from the record. It’'s clearly
articulated in our letter to the zoning board of appeals and
there’s a -- there’s a -- there’s a graphic picture of where
that laydown area is. Again we had an actual photo of it but
right now it looks like a giant sand pit. And what they’re
going to do is put the dredging spoils in the laydown area.
And that’s going to transform that from an area denuded of
vegetation to a big sand pile. And that’s just over the hill

from where the Bily’s live.
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So what you have is already noise, disturbance,
machinery going through that laydown area creating the
laydown area in the first place. That’s impacting the Bily’s
But you also have the existence of that sand pile itself. An
then the potential for as we all know what a sand dune does
erosion right onto the Bily’s property 220 feet away.

Now in addition to that we have, again --

THE COURT: About 30 seconds to wrap up, Mr.
Howard.

MR. HOWARD: Sounds good. The Bily’s are already
seeing this construction activity. They have a trail cam now
that’'s across from their garage. There’'s no trespassing
signs. Their unique interest in their property is being
impacted in a way that’s different than anybody else. Thank
you, your Honor.

THE COURT: Thank you. Mr. Gabrielse?

MR. GABRIELSE: Can I have the screen up?

MR. STRAUB: Can the Court inquire of Counsel to
make certain that the documents that are going to be
demonstrated on the board are in the record on appeal?

MR. GABRIELSE: Yes. Nothing new other than names
of cases and things like that.

THE COURT: All right.

MR. GABRIELSE: Just for -- as if I'm drawing on a

board.

19
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THE COURT: Thank you. If you have an objection

AQ QAAIADTYA

just let me know.
MR. STRAUB: Thank you, your Honor.
MR. HOWARD: Thanks, your Honor.
MR. GABRIELSE: Your Honor, the first thing before
jumping into Olsen, I will certainly do that, is to make sur
that we’re all on the same page as far as the limited
physical scope that we’re talking about here. And for, your

Honor, if you can see in the corner of the screen I’'ve

INd C1:10:¥ 0T0¢/¥Z/8 DSIN

referenced the exhibit where it’s been attached to my brief
so you know where it is.

This is the 51 acre parcel that is subject of this
review. North Shore owns everything within the green. You can
see there’s lots over here. There’'s lots on the lake. And
there’s a laydown area. None of that is part of the PUD. None
of that is approved or is subject to the planning
commission’s approval. So any allegations of anything to do
with the laydown area simply is not relevant. The planning
commission doesn’t care whether the sand goes in my backyard
for a huge sandbox for my kids or whether it’s used somewhere
on here. The planning commission doesn’t do that at all.

Now getting right into Olsen, obviously this is the
question, standing or aggrieved. Olsen makes it clear this is
a quote I’'m sure the Court has seen before, “It’s not a

question of standing it’s whether the party is aggrieved”.

20
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There should be no dispute that Olsen applies. It is directl
on point. It’s an appeal under the MZEA to this Circuit

Court.

DSIALAq

Even with that as Mr. Howard has said the appellan
continues to rely on these cases under the Lee versus Macomb
County standing and its prodigy. Now it’s got to be noted
that of course those cases were overruled by Lansing versus
school -- Lansing Schools. So even if standing cases were

applicable it would be a different set.

INd 21 10:% 020TU/YT/R

But what Olsen says is it’s not those. It’s the
aggrieved party cases. Olsen, Unger, Brink, Village of
Franklin, those are the aggrieved party cases. Now while
we’'re talking about case law I think it’s important to
reference the other cases that the Appellant relies on. Brown
versus East Board of Lansing -- East Lansing, excuse me.

In 2015 Judge Cronin saw it and Olsen said it was
well, it applies a different standard. It’s not relevant. The
Appellant also relies on unpublished after unpublished case.
And I note this at least for the Nothern Michigan case there
was a petition filed to the Court of Appeal to publish it and
the Court of Appeals says no this is an unpublished case.

So we’re back to Olsen and the cases it affirms.
And there’s three takeaways that I think I just want to

emphasis for the Court. One is that the aggrieved status must

be proved not just alleged. You’ve read the cases, I know
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that, but here’s what we have, is we have the Coastal
Alliance making allegation after speculative allegation but

they prove absolutely nothing.

DSIN A9 QAATADAY

The allegations this will do irreparable harm to
the dunes. In fact the allegations is this I quote, “it will
devastate the entire dunes ecological system”. That’s an
allegation that’s not proof. And there’s absolutely no proof™
in the record. And later on i1if I have time I'm going to get

to the point where we’ve demonstrated proof on the other

INd ¢1:10:¥ 020/ /8

side.

So I guess to back up here’s our argument is that
the allegations are insufficient under Olsen on their own.
And we’ve gone the extra step and disproven some of them as
well. But even this allegation about unsafe boating on the
Kalamazoo River it’s an allegation. There is not any proof
that that will happen. Or that this -- this project is going
to essentially torpedo the entire tourist economy of
Saugatuck. There’s no proof it’s an allegation.

The second takeaway from Olsen, damages must be
special not just incidental inconveniences. In Michigan law
the term special damages has a very specific connotation and
meaning. And I'm sure this Court is familiar with it in the
terms as pleading special versus general damages. And that’s

contrasted with this group of harm that are referred to as

incidental inconveniences. Those things that just happen with
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development. You have a development you will have increased

AQ QIAIADTYA

traffic. Whether it’s a single family home there are two or
three more cars on the road, period, that happens. There’s
going to be some dust. There might be some noise with
construction. Those types of things. And the Courts

identified some examples, traffic congestion, aesthetics,

v 0C0¢/Y /8 DSIN

economic losses, population increases, environmental changes

~

it’s almost as if those incidental inconveniences are what

served as the checklist for the allegations of the Coastal

INd ¢1-10

Alliance.

They say this will result in more boats being on
the Kalamazoo River. Well that’s an increase in traffic
congestion. They say the project will affect property values.
That’s general economics. The property will increase taxes
because of more people. That’s an increase in population. The
project will devastate the entire dunes ecological system and
sand might blow on our property. Those are environmental
changes. The homes will be visible. Not only stating the
obvious but that’s general aesthetics.

Now along that line I guess I want to pause a
minute. We’re not talking here about a case where the Bily
family is concerned that this huge monstrosity of a
skyscraper is going to be built on a property line and

they’'re going to step out on their porch and say where did

the sun go?
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This is four to five football fields away. Four to

five football fields away on the horizon. So instead of é?
seeing a tree and another tree and another tree, you know ;g
this size, they’re going to see a tree a tree and then a Qé
house and then another tree another tree and then another Eg
house. It’s not blocking any view. It’s I'm going to see on §
the horizon a house. é;

The third takeaway from Olsen, harm must be uniquezz
It’'s not shared with similarly situated property owners. AndE;

that’s exactly what the Olsen case says, I mean that’s almost
a verbatim quote. Now one side note all of these case of
course associate the harm and the damages with property
ownership. That’s -- that’s important. It’s not simply
someone driving down a street and saying I like it that
there’'s a field over here. I mean, we’re talking about zoning
issues. Zoning is supposed to protect neighboring properties
from having incompatible uses. So that’s important.

But the complaints here are not of unique harm to
members. Again the project will cause congestion on the
river. Well that’s not true but even if it were it would not
be unique to members of the Coastal Alliance. Every riparian
right owner on the river and on Lake Kalamazoo would
experience that congestion. Or the allegation that the

project will devastate the Saugatuck Dunes State Park next

door. Again not true. But if it were every one of the
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thousands of visitor to the state park every year not just
those Coastal Alliance members would experience that same
devastation.

THE COURT: Mr. Gabrielse, can you remind me how
many boat slips are planned?

MR. GABRIELSE: It is 23 houses are on the marina
so each of them would have the opportunity to park there.

THE COURT: Okay.

MR. GABRIELSE: And it’s 33 and I'm looking for

N Z1:10'v 0202/42/8 DSIN A9 AIATIDAY

confirmation, 33 for those property owners that are not
directly on the water. In other words it’s a neighborhood.

THE COURT: Right.

MR. GABRIELSE: And it’s a private marina. This
isn’t a public marina --

THE COURT: Right.

MR. GABRIELSE: -- to go and gas up at.

THE COURT: So a total of 56 slips?

MR. GABRIELSE: Yes. Compared to the thousands.
Your Honor, that’s in fact the next slide I have is, I mean,
look at the number of slips here in on the Kalamazoo River
and on Lake Kalamazoo. And if you have any experience out on
the water you know that where are most of those boats every
day of the year. Right at their dock. It’s not like there’s a
swarm every day every hour going back and forth.

So adding 50 to this mix of occasionally one boat

25
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leaving the marina, come on.

XqQ IAIHDHY

MR. HOWARD: Your Honor, I don’'t recall seeing tha
exhibit in the record on appeal.

THE COURT: I do.

MR. GABRIELSE: Exhibit J.

MR. HOWARD: I know it’s attached to your brief T
just -- I think Mr. Straub’s fundamental objection was that
it needs to be a part of --

MR. STRAUB: Well it’s not appropriate.

°INd T1:10'% 020T/¥T/8 DSIN

THE COURT: My ruling is that if it was attached t
your briefs then it can be shown on the board.

MR. HOWARD: Okay.

THE COURT: That’s my ruling, Mr. Straub.

MR. STRAUB: I understand. Which I’'m indicating T
disagree with, your Honor, for the record.

THE COURT: All right. Thank you. Go ahead, Mr.
Gabrielse.

MR. GABRIELSE: Your Honor, I think I’'m going to
cut it off at that unless you have another question then I’'1l1l
wait for my additional time.

THE CQURT: No. I don’'t have any other questions.
Thank you. Mr. Straub.

MR. STRAUB: Thank you, your Honor. I think

Appellant Counsel and I agree that the Olsen case is a

restatement of what the law has been for quite some time in
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the State of Michigan. I believe that the Olsen decision

AQ IATADAY

reaffirmed the Unger case, the Village of Franklin case, and
the Western Michigan Brink case. And those cases were the
support for the predecessor to this case which is resting at
the Court of Appeals.

So to the extent that we’re here today, I believe,
Olsen reinforces the position that the Township has taken alll
along in this case and that is that the Saugatuck Dunes

Coastal Alliance does not have does not have standing in thi

NG ¢1:10% 020T/Y /8 DSIN

matter.

I appreciate the contention made by the Appellant
that Judge Nykamp perhaps made an oversight with regard to
the interpretation of Judge Cronin’s opinion from 2015.
Understand if I were in Appellant Counsel’s shoes I would
argue the same.

However the issue is whether the law on which Judge
Cronin and Judge Nykamp relied was proper law. And the answer
to that was solved by Olsen which said yes it is. Those
decisions may be from the 60’s and 70’'s but they’re still
good and the principle is reinforced here in 2018.

That principle is stated on page 8, the -- I don’t
have the proper citation for it, but page 8 of the copy of
the Olsen decision that’s attached to the Townships brief. It

appears the key citation the key quote that I'm referring to

here is on page 12 of the Township’s brief. Incidental
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inconveniences such as traf-- such as increased traffic
congestion, general aesthetic, and economic losses,

population increases, or common environmental changes are

DS AQ QAATADAY

insufficient to show that a party is aggrieved.

I spent a good portion of my brief addressing that

YR

-
standard to the specific individuals and entities, might hav%g
been a corporation that was represented there perhaps an LLCH
what their aggrieved status was based upon. And the reason

that I did that is that that’s the basis for standing. That’

INE 2110

that Olsen said you got to be an aggrieved party to be able
to come to the Court and make a claim for appeal.

And in each instance it appeared to me, and I
understand about Ms. Birkholz and I understand that she did
not own nor did I anticipate that she owned that portion of
the state park or had any special interest. But there was no
evidence to indicate that her day to day activities were
adversely impacted beyond general aesthetic problems with the
project. And thus is was as I proceeded down through those
individuals.

No one prohibited the SDCA from bringing forward
information about other members that it may have had that had
substantial documented economic loss that was based upon
information available from the, excuse me, approval process
at the planning commission. That’s why it 1s so important

that we focus on what the zoning board of appeals had in
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front of it as opposed to bringing in extraneous information|J
Whether it be filed as part of a brief or whether it’s filedég
here in oral argument. That zoning board of appeals, those
people there’s three members, had information. It is that
decision that this Court is being asked to determine.

One other thing that I want to address that I find
rather interesting in the SDCA assessment of the Olsen
decision and I believe the word that I wrote -- in fact I

know the word, I don’'t believe I know the word, I wrote down

INd 2110+ Q20Z/7¢/R DSIN

scale. Counsel’s argument is well the Olsen decision was
based upon a lot that was only 9,000 square feet where it
should have been 20,000 square feet. Your Honor, you have to
pay attention Counsel said, don’‘t pay so much attention to
that Olsen decision because it only involved a little tiny
piece of property. And the impact on that -- the impact on
that was so minute as not to be considered with this gigantic
project we have over here in Saugatuck Township.

Now I'm going to suggest to the Court that there is
absolutely absolutely not one single case to support that
kind of concept to present to this Court as a legal basis.
Now I'm arguing legal basis for this Court to arrive at a
decision. I can since I live in Berrien County and had the
Judge in my law firm that made the decision at the Trial

Court level, I'm sure I can make contact with those people

that were in that subdivision where that 9,000 square foot
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lot was and they would be just as unhappy as members of the
SDCA and the scale makes no difference.

This is not a question of dollars and cents, one i
big money the other is not, one is big property the other is
not. This cannot be the basis for a legal determination.

That’s what the statute says, competent material substantial

evidence on the record. So I would urge you not to be swayed ™

by that argument.

The second thing that you wanted us to talk about
was whether or not the SDCA is an aggrieved party. I think
I've touched on that in my primary concept here with this
incidental inconveniences concept, that -- or with the idea
that the the essence of the Olsen decision is incidental
inconveniences such as increased traffic etcetera, don’t
count. They don’t establish this aggrieved status.

I don’'t think any of the evidence that was
presented to the zoning board of appeals meets that standard
and therefor I believe that the zoning board of appeals
decision that the SDCA does not have standing should be
affirmed.

THE COURT: Thank you. Mr. Howard, five minutes to
respond.

MR. HOWARD: Thank you, your Honor. I think
honestly we’'ve narrowed down the legal standard. Really this

case is a lot about applying the facts to that legal standard
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and now I certainly do have a few points that I disagree wit
opposing counsel on and I do what to touch on those. But
really I think a lot of this comes down to the factual
application when you’re dealing with standing.

And I want to start off with the idea of proof.
There’'s -- The case law is clear that at the varying stages
of a case standing needs to be established. So based on the
pleadings it has to be pled. At summary disposition stage

there’s a motion and a presumption and there needs to be som

NS 721107 02074/ DSIN AQ EIIATADTY

sort of evidence in the form of affidavits etcetera. At the
end of the case when you’re going to trial you’ve got to
proof it beyond whatever the standard is that you need to
establish, preponderance or whatever the standard is the
judge is reviewing.

So in each stage there’s a proof. We have plenty of
proof here. We have documentary evidence. We have affidavits
that function as testimony. And we have substantial
information that shows the potential impact of this project
on unique interests. So I just want to be clear that the
suggestion that somehow we haven’t established proof or
evidence is simply not true. That’s exactly what is in the
record and what you’ve been provided with.

I want to touch briefly on the Lee cases and the
cases that were prior to Lansing Schools. To be clear Lansing

Schools adopted an easier standing test. It is easier to
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prove standing under Lansing Schools than it was under Lee o
Cleveland Cliffs or the other -- other cases.

So therefor if you can establish -- if you could
establish standing under them, a more difficult test, you
clearly can under the Lansing Schools test. So to suggest
that those are somehow irrelevant because they were overrule
on other grounds is not correct. They are relevant and they
help provide context for what sort of affidavits are we

looking for. And last time we were here before you we talked

INd Z1:10:4% 020247/ DSIN AQ EIAATADHY

a bunch about the Cleveland Cliffs case which contains
affidavits that are nearly identical to to what we have here.
In fact here we have more proof than what was offered in the
Cleveland Cliffs case.

I agree that incidental inconveniences are not
enough to establish standing. They never were even before
Olsen and under our first iteration. But what we have in this
case are much more than incidental inconveniences. And for
example the the language in Olsen that talks about sort of
normal environmental changes that’s a great segway to this
case because we’'re not talking about normal environmental
changes. We’'re talking about what have been designated as
globally imperiled dunes and wetland resources that are
hydrologically connected to what’s going on according to the
developer’'s own expert they’re hydrologically connect to

what’s going on on this site.
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So you’re talking about substantially more than

normal inconvenience. When you’re talking about dredging

spoils certainly, I honestly don’t know off hand whether or
not I assume at face value Mr. CGabrielse’s statement that

that wasn’t part of the PUD, but that doesgn’t matter because

it is part of the project. Part of the project includes

v 0Z707/4 7/ DSIN A9 T

dumping the sand that’s going to be dredged for this project ™

onto property that is 220 feet away from the Bily’s. That’s

unique harm that nobody else is suffering.

N ZTE 10

So when you talk about even if the suggestion is
you have to be a property owner, which I disagree with, even
if you say that it has to be special somehow to them they’re
the only oneg who are suffering that. They’re the only ones
who are -- have that spoils area just right next to their
house.

The last thing I want to clarify is Mr. Straub
indicated that -- that the Olsen case involved an important
issue to the folks that are -- were involved in Olsen and I'm
sure that is abgolutely the case. I’'m sure that they
advocated vigorously and raised the issue. The point was not
that because it’s a small lot it’s a small problem or not
relevant. The point was just that the impact circle of any
development gets larger as the development gets larger and
more complex.

We heard earlier that, well lots of people will
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suffer this harm on the Kalamazoo River if they use the
Kalamazoo regularly so there for you can’t have standing
based on impacts to your use of the Kalamazoo River. No,
that’s not what the case law says. The case law says, there
can lots of times be with big projects lots of times there
are a lot of people that are harmed and each one of them
that’s uniquely harmed does have standing to bring suit.

It’'s a gateway inquiry. It’s not proving winning
the case outright. It’s determining whether or not you have
the right parties who are going to vigorously advocate

against one another in the room together.

So to suggest that you have to prove everything to

the enth degree or you have to have the most unique damage
that nobody else on the planet ever suffered is not true.
It’s just do you have the right people in the room and you
certainly do in this case. Thank you.

THE COURT: Thank you, Mr. Howard. Mr. Gabrielse,
anything further?

MR. GABRIELSE: Your Honor, we left off with this
photo talking about traffic and Mr. Howard said we have

proof. I would submit to the Court that the Court should

review the brief and the affidavits. Simply because something

is stated in a brief does not mean it’s been proved nor even

that it’s been stated in an affidavit by somebody that says

this project will make my boat experience on the river less
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enjoyable.

But we also, on the issue of traffic, we also
provided you with this report for Edgewater Resources that
says the small number of vessels in the boat basin will not
create a navigational hazard on the Kalamazoo River. They
analyzed harbors all over the State and said in terms of the
space and boat traffic and everything this is more user
friendly than most of these harbors around.

With regard to the allegation about this project

N Z1:10:4 0202427/ DSIN A9 A4

changing the character of the area. We’ve submitted evidence
to your court, your Honor, that this fits in perfectly with
the character of the area. It’s zoned regidentially and it’s
a boating hotspot right across from The Cove as it’s called.
And the development that we’re proposing is a residential
development with boating facilities directly in line with the
character of the area.

With regard to the allegations about environmental
impacts. We’ve given you the report from an independent
outside planner hired by the Township to review this who
lauded North Shore for their conservation based design
approach. This is an approach that allowed North Shore to fit
the development right within the natural contours of the
property. I mean, you can see on the topographical map here

exactly where it’s going to be. The steep slopes are being

left alone. That not only preserves those landscapes but it
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also provides a buffer on three side of this development by
50 to 60 foot forested dunes. It is also by the way right
where a previous boat manufacturing factory existed. All by
plan.

We’ve provided you with the report from Doctor Shu
Guang Li, the hydrologist from Michigan State University, Wh?f

North Shore hired to help design the boat basin in a way so

that the interdunal wetlands aren’t impacted. And we analyzeé:

it two different ways, without a clay liner and with a clay ;E
liner. And based on his recommendations we have submitted anég
have been approved to put in a boat basin by the MDEQ with a
clay liner. You can see these circle of impact without a clay
liner on the water table. They’re non-existent with the clay
liner. There is no impact to these globally imperiled
interdunal wetlands. We’re protecting them.

And finally, your Honor, we’ve received the stamp
of approval from the MDEQ. This is the agency tasked with
protecting the environment and they have said, you know what
your project does not negatively impact the environment you
make go ahead. There’s certain restrictions and requirements,
absolutely, that we’ve agreed to but that’s how it’s going to
be built.

And I would point the Court to the Olsen case. In

that case one of the plaintiff’s argued about well these

septic systems or well systems are going to impact us. That'’s

0747/ DSIN A9 4
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one of the negative impacts. And what the Court said is don’
argue about the planning commission’s approval if it has to
do with septics that’s somebody else’s wheelhorse. Assume
that the Allegan County Health Department, assume in this
case that the MDEQ is going to do their job. The planning
commission does not approve those things. Those are not up
for appeal.

So that’s the proof that we’ve submitted. Your

Honor, here’s I guess what I’'d like to end on here. And I

N Z1:10:42 0202422/8 DSINAQ CIHATADTY

just put up here on the right side is the Coastal Alliances
brief that they’ve filed in this case. Okay. On the left is
exhibit C that we’ve submitted which is a previous brief in
which they were opposed in front of Judge Cronin to the road
permit. And you can look word for word these allegations,
unsupported allegations, the same ones against a road and
against a boat basin. What does that tell you?

That tells you that the credibility is not there. A
road i1s going to devastate the entire eco-- dunes ecological
system. And then a boat basin in going to have the exact same
impact. I think the Court can evaluate that in determining
whether to take an affidavit at face value or whether to say
you know what this just doesn’t pass mustard.

The complaint in this case, I think it needs to be

clarified, is on the PUD approval. Which again did not have

anything to do with the laydown area at all.
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And finally on the procedural posture, I think thid]

might be one area in which Mr. Straub and I have a slightly Ei
different approach to things on this, but I think there’s tw%%
ways this Court can analyze it. One is whether the zoning X
board of appeals got it right. Okay. The other is the E‘
threshold question for who walks in that door to this Court.§

Now the standard for both of those is the same, g
aggrieved party. The MZEA says an appeal to the ZBA is :
aggrieved party and an appeal to the Circuit Court. But E
that’s -- the analysis is the same. It’s simply what outside;S

cover this Court decides to put on that package.

In light of the standards articulated in Olsen and
the proof that we’ve demonstrated I would submit to you these
allegations made by the Coast Alliance are simply
inappropriate and not enough. Thank you.

THE COURT: Thank you. Mr. Straub.

MR. STRAUB: Sure, your Honor. I'm going to address
the issue of what this Court’s to consider in making this
determination. It’s not often that the issue of standing
comes in front of a township board like this and I
acknowledge that there may be some question about what this
Court ought to consider. However, I think it’s absolutely
clear that the record on appeal in this case contains 110

pages, there was a supplement filed.

So my contention is that based upon the State
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statute 1253606 and MCR 7122, 7.122, this Court is not,

q JHATAOTY

should not, cannot without error, consider matters that were <
not considered by this zoning board of appeals because if it U]
did it’'s placing itself in a position that the zoning board
of appeals did not have.

So consequently what this Court considers and upon
which it makes its determination should be only those
documents that were submitted as part of the record on

appeal. Frankly I've handled a fair number of those and have

INd Z1-10:% QC0C/HC/8 D

never had to address this issue in the past. And I was quite
surprised in looking at Counsel -- Counsels’ presentations
here that extraneous material was being supplemented to the
record without ever having the zoning board of appeals
address it and have the benefit of it.

So, and again, as to both parties involved in this
case nothing was done by the zoning board of appeal to limit
the presentations and the documents that were submitted to it
back in April of this year. Submitting them now as part of
the written presentation after the fact is inappropriate. And
I'm not taking sides about whether it’s SDCA or the
developer. It is not appropriate and I would urge the Court
to avoid using and referring to any of the documents that
were submitted here today if they weren’t marked with the
page numbers in the bottom right hand corner staring with 1

and going to 110.
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Now I can suggest and I would agree that legal
decisions and perhaps submissions that had been made by
counsel for the SDCA in other proceedings, that would be fai
game because that goes to the legal issue of the case as
opposed to the factual determinations of the case. But short
of that T don’t see this Court properly receiving any
additional information if it‘’s not in the record on appeal.
Thank you.

THE COURT: Thank you. Well just to address that
issue the Court does intend to limit its decision to the
record on appeal and obviously will consider the arguments
that have been made in briefs that have been submitted by the
parties.

And based upon what I‘ve read in the briefs and my
reading of the case of Olsen verses Jude and Reed I do find
that that is the applicable case law that the Court has to
follow in this case. And I understand Mr. Howard’s arguments
that it’s just a continuation but I do think that it’s an
important continuation of the prior law with respect to who
has standing to appeal decisions by the zoning board of
appeals.

And the Court in Olsen started with the analysis of
the statute itself, which obviously is the statute that
governs the appeals to the zoning board being section 605 of

the MZEA that states, the decision of the zoning board of

N Z1:10:4 0Z20242/8 DRIN A9 04
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appeals shall be final. A party aggrieved by the decision ma
appeal to the Circuit Court for the County in which the
property is located as provided under 606.

And therefor the Court of Appeals held that the ZB
-- that a party seeking relief from the decision of a ZBA is
not required to demonstrate standing but instead must
demonstrate to the Circuit Court that they are an aggrieved
party. And that is what this Court feels I have to do is to

decide whether or not the SDCA i1s an aggrieved party in this

INd Z1:10:% 0Z07/4ZR DSIN AQ TTIATADTY

matter.

And I'm going to note some of the language that I
found persuasive in the Olsen decision. From page 6, they
state to be aggrieved one must have, and this is them guoting
other prior decisions, but to be aggrieved one must have some
interest of a pecuniary nature in the outcome of the case and
not a mere possibility arising from some unknown and future
contingency. An aggrieved party is not one who merely dis--
is merely disappointed over a certain result rather to have
standing on appeal a litigant must have suffered a concrete
and particularized injury as would a party plaintiff
initially evoking the Court’s power.

So again, they say the question is not whether they
had standing but whether or not the appellees in that case
were parties aggrieved by the decision.

And then of course the Court of Appeals went on to
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analyze different cases that had previously addressed the
issue. Specifically the Unger case, the Joseph v Grand Blanc
Township, Village of Franklin versus Southfield which this
Court also finds persuasive.

And they quoted Unger for the proposition that the
Court has consistently concluded that to be a party aggrieve

by a zoning decision the party must have suffered some
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situated. Generally quoting Village of Franklin, or at least:g

A

relying on Village of Franklin, stating that generally a
neighboring land own alleging increased traffic volume, loss
of aesthetic value, or general economic loss is not
sufficiently alleged special damages to become an aggrieved
party because those generalized concerns are not sufficient
to demonstrate harm different from that suffered by people in
the community generally.

And finally on page 8 the Court stated what a party
must demonstrate to be an aggrieved party. They must allege
and prove, not just allege but prove, that he or she has
suffered some special damages not common to other property
owners similarly situated and again repeated the language I
mentioned before, incidental inconveniences such as increased
traffic congestion, general aesthetic, and economic losses,

population increases, or common environmental changes are

Aq IATADTY

insufficient to show that a party i1s aggrieved. Instead there
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must be unique harm dissimilar from the impact that other E
similarly situated property owners may experience. Moreover ég
mere ownership of an adjoining parcel of land is insufficiené;
to show that a party is aggrieved. As is the mere entitlement
to notice. E)
All of thosge things that I quoted are instrumental §>

in my decision today in ruling that the SDCA is not an g‘
aggrieved party in this matter. And therefor doegn’t have ::
standing to seek -- to appeal the zoning board of appeals E’
=
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decision here to the Circuit Court or to appeal the previous
decision that they appealed to the ZBA because they are not
an aggrieved party.

And the specific arguments that have been made by
the SDCA with resgpect to why they are an aggrieved party, I'm
going to briefly go into those for the sake of making a
record of the items that were argued by the SDCA.

The environment effects that were argued the Court
feels that a mere possibility of environmental damage is not
enough to show special damages in this case. There has been
no showing of unique harm that this Court is aware of.
Especially in light of the evidence that’s been presented to
support that this is an environmentally friendly project.

And secondly, the physical effects to the
neighboring properties, as the Court stated in Olsen and in

previous cases they stated that just because someone owns
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property adjoining the parcel of land is insufficient. They

Xq ATATADTY

have to show special harm or unique harm. And with regards t
the Bily property the Court finds that that showing has not
been made especially in light of the buffer zone or the hill
and the woods that are found between the Bily property and
the property at issue here. The PUD that was -- was approved
Another point argued by the SDCA is the aesthetic
and view shed effects of the project and again the Court of

Appeals has addressed this issue in stating that general

INd 2110 Q20 C/8 DSIN

aesthetic losses are insufficient to show that a party is
aggrieved. And there hasn’t been a showing to this Court’s
satisfaction that there’s any unique harm to the SDCA from an
aesthetic basis.

The next issue is the, or the next issue raised by
the SDCA, is the recreational activity and the impact on
recreational activity in the area. And I note that this
property that’s being developed is not public property. It's
not a park. It’s private property. It’s -- There has not been
public access to it and the Court is not convinced that any
harm has been shown to the public’s or the SDCA’s -- I should
say, the SDCA’s ability to access recreational areas by the -
- by the project.

Another factor that’s raised by the SDCA is the
effect on property values and taxes. And that’s something

that the Court finds that the SDCA has not shown that they’ve
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suffered special damages not common to other property owner
similarly situated. The Court feels that that’s something
that’s that’s common. That’s going to be felt, if its felt,
it’'s going to be felt by everyone in the area and not just
the members of the SDCA.

The next factor that they’re -- they raise is a

local tourism. That the negative effect on businesses with

10:4% 070747/ DOSINAQ AIATADTY

regards to the construction of the boat basin. And the Court::

feels that the scope of the project, although while large in

INd 71

acreage, the Court doesn’t feel that the scope of the project
will have a detrimental effect.

I don’t think there’s been a showing that there
will be a detrimental effect beyond predictions that are made
by people who are business owners but they haven’t shown
anything more than a mere possibility. And that’s what the
Court has to focus on. Speculation is not enough to say that
the businesses would be effected and further more I feel that
the -- the impact will not just be on businesses but everyone
in the area if there is an impact and not just members of the
SDCA but everyone in the area will be effected.

And as I said because there is 56 boat slips in
this -- in this proposed development and the Court doesn’t
think that in light of the number of boats that are already

on the river and docked in the area that that will have a

significant impact on the local businesses.
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The next issue is the physical and other effects o
riparian users of the river and again the Court feels that
there hasn’'t been a sufficient showing to show that there’s
some special injury to the SDCA in that regard. If there is
an impact it’s going to effect the community at large.

But again based upon 56 boats being added to the
thousands of slips that are already used in the -- or
approximately a thousand slips I don’t remember the exact

number but several hundred at the very least that are alread

NG 211047 02074/ DSINAG EIAATADTY

used in the area. And the number of boats that use The Cove
area near the PUD the Court feels that there isn’'t a
sufficient showing that there’s any sort of special damage to
the SDCA based upon more users of the river.

Finally, the reference to the inconsistency with
the master plan. The Court noteg that the master plan itself
indicated that this -- this area is zoned residential as was
noted by Mr. Gabrielse and this is a residential development,
multifamily residential use. And the master plan states that
the waterfront should continue to be maintained and where
necessary redeveloped with a mix of single and multiple
family residential use along with waterfront related
commercial developments such as marinas and other ship shore
activities. So the Court does not find that there is an
inconsistency with the master plan for the area.

In summary, the Court finds that the SDCA is not an

46

0127b




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

aggrieved party as it has been analyzed under the Olsen
decision. And for all those reasons the Court will deny the
appeal in this matter.

Anything further, Mr. Howard?

MR. HOWARD: No thank you, your Honor.

THE COURT: Mr. Gabrielse?

MR. GABRIELSE: No, your Honor, except to ask who
will be drafting the order. Are you going to draft it or do
you want us?

THE COURT: No I think you can draft the order or
Mr. Straub. I don’t know. One of you can draft the order or
you can do it together I suppose. However you wish.

MR. STRAUB: I’'ll volunteer to draft the order,
your Honor.

THE COURT: Pardon me?

MR. STRAUB: I'll volunteer to draft the order.

THE COURT: Very good.

MR. STRAUB: And submit it to Counsel under the
seven day rule.

THE COURT: All right. Thank you.

MR. STRAUB: Thank you, your Honor.

THE COURT: You're welcome.

(At 2:18 p.m., proceedings concluded)
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Chapter 40 - ZONING

ARTICLE I. - IN GENERAL

Sec. 40-1. - Effect.

No Building, Structure or land shall be used or occupied, and no Building or Structure or part thereof
shall be constructed, reconstructed, erected, moved, placed, extended, enlarged, razed or altered, except
for ordinary maintenance and repairs, unless a permit for such activity has first been obtained from the
Zoning Administrator, and such activity must comply with the terms and conditions of this chapter. (Ord.

No. 39, § 1.02, 5-20-1987)

Sec. 40-2. - Purpose.

(a) This chapter is based upon the township general development plan and is designed to:
(1) Promote the public health, safety and general welfare;

(2) Encourage the use of land in accordance with its character and adaptability and to limit the
improper Use of land;

(3) Conserve natural resources and energy, to meet the needs of the state's residents for food, fiber
and other natural resources; places of residence, recreation, industry, trade, service; and other
Uses of land;

(4) Ensure that Uses of land shall be situated in appropriate locations and relationships;
(5) Avoid the overcrowding of population;

(6) Provide adequate light and air;

(7) Lessen congestion on Streets;

(8) Reduce hazards to life and property;

(9) Facilitate the adequate provision of a system of transportation, sewage disposal, safe and
adequate water supply, education, recreation and other public requirements; and

(10) Conserve the expenditure of funds for public Improvements and services so as to obtain the most
advantageous Uses of land, resources and properties.

(b) This chapter is adopted with reasonable consideration, among other things, for the character of each
zoning district; its peculiarity for particular Uses; the conservation of property values and natural
resources; and the general and appropriate trend and character of land, Building and population
development.

Sec. 40-3. - Scope, interpretation and control.

This chapter shall repeal, abrogate and annul the prior township zoning ordinance and any and
all amendments thereto. However, this chapter shall not repeal, abrogate, annul or in any way impair or
interfere with existing provisions of other laws, ordinances or regulations, except those repealed by
specific reference, or with private restrictions placed upon property by covenant, deed, private
agreement or appropriate court order or with lawful restrictive covenants running with the land. Where
this chapter imposes greater restrictions, limitations or requirements upon the Use of Buildings,
Structures, or land, the height of Buildings or Structures, Lot coverage, Lot Areas, Yards or other open
spaces, or any other Use or utilization of land than are imposed or required by such existing laws,
ordinances, regulations, private restrictions, or restrictive covenants, the sections of this chapter shall
control, except as state law and/or the rules and regulations promulgated thereunder shall preempt or
control.
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DIVISION 5. - R-2 RIVERSIDE RESIDENTIAL ZONED DISTRICT

Sec. 40-271. - Statement of purpose.

The R-2 riverside residential zoned district is that area of the township bordering the Kalamazoo
River and its tributaries where controls are placed upon the use and development of areas adjacent to
such river and its tributaries within the township and upon construction activity within such river and its
tributaries. (Ord. No. 39, § 5.02(R-2), 5-20-1987)

Sec. 40-272. - Permitted Uses.

For the R-2 riverside residential zoned district, see article V of this chapter for certain applicable
general provisions and sections 40-590 and 40-591 for permitted and prohibited Uses and such other
overriding requirements and restrictions of that portion of the riverside residential zoned district which is
located within the floodplain overlay district and/or within the natural rivers overlay district and section
40-1046 as to permitted and nonpermitted Uses or those requiring approval. Insofar as they serve the
purposes outlined in section 40-271, the following are permitted Uses:

(1) Minimum size of Dwelling Units. Each single-and two-family Dwelling Unit shall have minimum
Floor Area as follows:

a. One Story: 1,000 square feet of Ground Floor Area.

b. One and one-half Story and two Story: 1,000 square feet of total Floor Area with a minimum
of 700 feet located on the floor level nearest to ground level at the front of the Building.

c. The exterior sidewalls of any dwelling shall not be less than 24 feet in width on each side.
(2) Home Occupations, but subject to the restrictions and regulations of section 40-642.

(3) Churches and parish houses, public schools and educational institutions and other similar public
Buildings, Structures or Uses.

(4) Community Buildings, parks and public recreation areas.
(5) Essential public utility service Buildings.

(6) A single Private Garage for each Dwelling Unit for the keeping of not more than three Motor
Vehicles.

(7) A Mobile Home utilized as a temporary residence in conformance with section 40-648(b) and
Located only by special permit of the Zoning Administrator while a permanent Dwelling is being
constructed.

(8) Wildlife and fish management operations and forest preserves.

(9) Farming and agricultural operations, together with a reasonable number of Accessory Buildings
incidental thereto.

(10) Household pets and horses as provided in section 40-273.

(11) Accessory Buildings, Structures and other Uses customarily incidental to any of the permitted
Uses in this section when located on the same Lot or Parcel of land.

(12) Any other permitted Uses set forth in section 40-1046 and such Special Approval Uses or Planned
Unit Developments as shall be permitted by the Planning Commission.
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(13) Waterfront Access Property, Docks and piers in accordance with the provisions of Article XII.
009)
Sec. 40-273. - Household pets/horses.

(a) In the R-2 riverside residential zoned district, usual household pets as well as horses are allowed
subject to their not becoming a public or private Nuisance to adjacent property owners or occupants
through trespass, odors, noise or pollution of water, ground or air.

(b) On Parcels of land of less than five acres in size, the keeping of usual household pets not exceeding
a total of three in number is allowed, but the keeping of fowl, poultry, horses and other farm animals is
not allowed.

(c) On Parcels of land of five acres or more in size, the keeping of usual household pets not exceeding a
total of five in number is allowed as is the keeping of horses for noncommercial purposes, provided
such horses are not kept in or upon any open area located within 100 feet of a Building utilized for
residential purposes that is on another Parcel of land. The keeping of fowl, poultry and farm animals
other than horses is not allowed except as a Special Approval Use.

(d) Any litter of dogs or cats which causes the limits of this section to be exceeded shall not constitute a
violation of this chapter for a period of four months after birth, provided that not more than two such
litters shall be allowed to so remain on the premises within any consecutive 12-month period.

Sec. 40-274. - Accessory Buildings.

In the R-2 riverside residential zoned district, Accessory Buildings may not occupy more than ten
percent of the area of the Parcel upon which situated. (Ord. No. 39, § 5.08(R-2), 5-20-1987)

Sec. 40-275. - Area requirements.

(a) In the R-2 riverside residential zoned district the minimum Lot Area requirements for Single-Family
Dwellings shall be as follows:

(1) Lots which are not governed by the subdivision regulations in article 1l of chapter 20 of this Code
or by the Site Condominium Project regulations in article XIII of chapter 40 of this Code shall have
a minimum Lot Area of 65,000 square feet (exclusive of Street or Private Road rights-of-way) and
a minimum Lot frontage (Lot Width at the Street or Private Road right-of-way line) of 150 feet.

(2) For Lots in developments governed by the subdivision regulations in article Il of chapter 20 of
this Code or by the Site Condominium Project regulations in article XllI of chapter 40 of this Code,
the minimum Lot Area for Dwellings not serviced by both public water and public sanitary sewer
utilities shall be 40,000 square feet (exclusive of Street or Private Road rights-of-way) and the
minimum Lot frontage (Lot Width at the Street or Private Road right-of-way line) shall be 125 feet.
Within each subdivision or Site Condominium Project open space equal to 35 percent of the total
land area of the subdivision or Site Condominium Project shall be included. The calculation of the
open space area, and its regulation, shall be governed by the provisions of section 40-190
concerning the rural open space option for the A-2 rural open space zoned district.

0034 0132b

INd T1:10:% 020T/¥T/8 DSIN 4 AIATADTY



Sec. 40-778. - Decisions on contents of applications.

Any application for a Planned Unit Development shall be finally approved following consideration of the
detailed site plan if the application:

(1) Contains all the required information;

(2) Complies with this chapter, and meets all of the standards specified by this chapter;

(3) Complies with the conditions imposed pursuant to this chapter and by the Planning Commission; and
(4) Complies with other applicable federal, state, county and local ordinances, statutes

(Ord. No. 39, § 8.14, 5-20-1987; Ord. No. 86, § 4(8.14), 9-6-2000; Ord. of 8-25-2014, § 32)

Sec. 40-779. - General standards.

The Planning Commission shall review the particular circumstances of the Planned Unit Development
application under consideration in terms of the following standards and shall approve the PUD only upon a finding
of substantial compliance with each of the following standards, as well as substantial compliance with applicable
standards established elsewhere in this chapter:

1. The Planned Unit Development shall be designed, constructed, operated and maintained so as to be
harmonious with the character and Use of adjacent property in the surrounding area.

2. The Planned Unit Development shall not change the essential character of adjacent property in the
surrounding area.

3. The Planned Unit Development shall not create hazards to adjacent property or the surrounding area and
shall not involve such uses, activities, materials or equipment which shall be detrimental to the health, safety
or welfare of persons or property through the creation or maintenance of such nuisances as traffic, noise,
smoke, fumes or glare.

4. The planned unit development shall not place demands on public services and/or facilities in excess of
current or anticipated capacity.
(Ord. No. 39, § 8.16, 5-20-1987; Ord. No. 86, § 4(8.16), 9-6-2000)

Sec. 40-780. - Regulations.

(a) Scope. Traditional zoning, with its rigid separation of Uses into different zones under very restricted
placement controls, has now been recognized as being inappropriate to many developments. Planned Unit
Developments, which modify the traditional forms of zoning, permit a developer to secure advantages which
can be passed on to the general public by virtue of more desirable and more economical development, thus
providing a controlled degree of flexibility in the placement of Structures and Lot sizes and types of Uses, while
maintaining adequate planning and development standards. The PUD provisions in this section shall affect
those developments otherwise permitted in a given zoned district. Residential, Commercial and industrial PUD
provisions may replace the normal Lot size, types of Uses and Yard Setback requirements with more general
flexible requirements and may be utilized in one or more zoning districts as one development site.
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(b) Objectives. The following objectives, principles and standards are intended to guide the applicant in
the preparation of Planned Unit Development site plans and shall be used as the basis of
the evaluation of the plans by the Planning Commission. Such objectives shall be considered in reviewing
any applications for a PUD in order to realize any advantages in coordinated, flexible, comprehensive, long-
range planning and development of such planned development. The objectives are to:

(a)

(1)

)

®)

(4)
®)

Provide more desirable living, shopping and working environments by preserving the
natural character of open fields, stands of trees, brooks, ponds, hills and similar natural assets.

Encourage with regard to residential Use the provision of open space and the development
of recreational facilities and neighborhood Commercial facilities in a generally central location
within reasonable distance of all living units.

Encourage developers to use a more creative and imaginative approach in the development
of residential areas, especially through the mixture of housing types in one development.

Encourage underground facilities.

Allow phased construction with the knowledge that subsequent phases will be approved as
originally planned and approved.

Residential Planned Unit Development. Standards for residential Planned Unit Developments are as
follows:

(1)

()
@)

(4)

Purpose. It is the purpose of this subsection to encourage more imaginative and livable housing
environments through a planned reduction, or averaging, of the individual Lot Area requirements
for each zoned district. Such averaging or reduction of Lot Area requirements shall only be
permitted when a landowner or group of owners acting jointly can plan and develop a tract of
land as an entity and thereby qualify for regulation of that tract of land as one complex land Use
unit, rather than an aggregation of individual Buildings located on separate, unrelated Lots.
Under these conditions, approval may be granted for the construction and occupancy of a PUD,
providing the standards, procedures and requirements in this chapter can be satisfied.

Minimum area. The residential PUD shall not be less than five acres in area.

Permitted Uses. The following Uses of land and Structures may be permitted within a residential
PUD for primary or secondary, but not transient, Dwellings:

(a) Any permitted Use within the district in which the PUD is located.

(b) Single-Family Dwellings, Duplexes, Triplexes, Quadruplexes, Multifamily Dwellings,
Apartments, Condominiums and Townhouses.

(c) Golf courses, tennis clubs and athletic clubs.
(d) Customary Accessory Uses, as permitted in the zoned districts where located.
Maximum density. The maximum density for a PUD shall be the maximum density which would

be allowed pursuant to the zoning district in which the PUD is located. Density shall be defined
as the ratio of Dwellings in the PUD to the number of acres of the PUD.
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(c) Commercial Planned Unit Development. Standards fora Commercial Planned Unit Development shall
be as follows:

(1) Purpose. ltis the purpose of this subsection to allow design flexibility in accordance with a master
plan and to encourage development compatible with surrounding or abutting Uses, with suitable
open spaces, landscaping and Parking Areas.

(2) Objectives. The following objectives shall be considered when applying for and reviewing
any application for approval for a Commercial PUD. The objectives are to:

a. Conserve the value of property which includes optimum utilization of areas
devoted to Commercial Use together with protection of the immediate environment.

b. Encourage creative and imaginative approaches in Commercial developments.

(3) Qualifying conditions. Any application for approval shall meet the following conditions to
qualify for consideration as a Commercial PUD:

a. The PUD site shall be located within the commercial or light industrial zoned districts.

b. The proposed PUD shall be designed and developed with harmonious
architectural treatment.

c. Utilities,roads andotheressential services mustbe available forimmediate use ofoccupants
purchasing or leasing sites in the PUD.

d. Compatibility of site use with nearby residential areas must be evidenced
and can be determined in relationship to the following criteria:

1. Uses shall have no harmful or unpleasant effects such as noise, odors, fumes,
glare, vibration, smoke, vapors and gases, electrical emissions and wastes.

2. Appearance shall be harmonious with adjacent Uses, including but not limited to
landscaping, enclosure of Principal and Accessory Uses, height control, Sign control,
profile of Buildings and architectural controls.

3. An appropriate buffer shall separate Structures within the PUD from surrounding areas.

4. Loading docks and truck maneuvering areas and terminals shall be located as far as
practicable from residential Lot Lines and residential Uses.

(ci) Permitted Uses. The following Uses of land or Structures may be permitted within a Commercial PUD:

(1) Any permitted Commercial Use within a commercial district, whether the PUD is located in a
commercial district or the light industrial district.

(2) Customary Accessory Uses, as permitted in a commercial district, whether the PUD is located in
a commercial district or the light industrial district.
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(4)

®)

Development requirements. In addition to the qualifying conditions, the following
requirements shall be met:

Minimum site sizes. The minimum area for a Commercial PUD shall be three acres.
Circulation and parking.

1. Streets, Building locations, Parking Areas, pedestrian ways and utility easements shall
be designed to promote public safety and compatibility of Uses and to minimize friction
between Uses.

2. Private Roads may serve circulation and parking purposes if they adequately
provide for fire and police protection, rubbish collection, lighting, safe and adequate
access and any necessary maintenance.

Adequate access for fire and other emergency vehicles shall be provided on the site.

Parking requirements shall be equal to the sum of the parking requirements for all Uses
proposed. However, where it can be demonstrated by the applicant that,
due to nonconflicting hours of operation, design of the circulation and parking plan or
any other factor reasonably related to the need for parking, the total parking
requirement can be reduced, the Planning Commission may do so provided legal
notice of the application specifies that such reduction has been requested.

5. Driveways and circulation roadways shall be designed to minimize
traffic  and congestion within the PUD and to minimize the amount of paving,
although paving of driveways, circulation roadways and Parking Areas within
a Commercial PUD is required.

6. Where open Parking Areas are to be located immediately adjacent to any
peripheral boundary, a separation or buffer of a type sufficient to ensure the privacy of the
adjacent property shall be provided.

Maintenance and utilities. For any areas to be held under common ownership, a document
showing the future maintenance provisions shall be submitted to the Planning Commission.

Such provision shall include mandatory membership of all property owners

in any association designed for maintenance of the common area.

Open space and landscaping. All open space and landscaping shall be
provided in conformity with an approved site plan to be included as a condition of the PUD.

Signs. Signs shall be as approved by the Planning Commission.

Off-Street loading. Off-Street loading shall be provided as required by the
Planning Commission.

Mixed use residential/commercial PUDs in the Blue Star Highway mixed use residential/
commercial overlay district and within other C-1, C-2 and C-3 districts not otherwise included
within the Blue Star Highway mixed use overlay district. Standards for mixed use residential/
commercial PUDs in the Blue Star Highway mixed use residential/commercial overlay district and
within other C-1, C-2 and C-3 districts not otherwise included within the Blue Star Highway mixed
use overlay district are as follows:

Purpose. This type of PUD is intended to permit higher density residential Uses to be mixed
with Commercial Uses. This subsection is intended to provide greater flexibility for PUDs
that combine residential and Commercial Uses in an Innovative way.

Area. The minimum site area of the PUD shall be five acres.
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(1)

()

@)

Permitted Uses. Permitted Uses are the following:

a.
b.

Any permitted Uses in the C-1, C-2 or C-3 district.
Customary Accessory Uses to those permitted in the PUD.
Single-Family, Two-Family, Triplex, Quadruplex and Multifamily Dwellings.

Related recreational facilities such as tennis courts, golf courses, swimming pools,
health clubs, etc.

Development requirements. Development requirements are as follows:

a.
b.

d.

e.

f.

The site plans for the PUD shall be submitted to the Planning Commission for its approval.

Uses within the PUD may be mixed within a single Building or within several
separate Buildings on the same Parcel.

At least 35 percent of the gross area of the PUD shall be green space (i.e., land not covered
by Buildings or hard-surfaced material). Increased density of housing units may be allowed
by the Planning Commission in return for commensurate amounts of additional green space.

Signs shall be as approved by the Planning Commission.
Off-Street parking and loading shall be as approved by the Planning Commission.

An appropriate buffer shall separate Structures within the PUD from surrounding areas.

Design considerations. Design considerations are as follows:

a.

Open space and landscaping opportunities along the frontage of the Blue Star Highway will
be promoted to preserve or enhance its existing visual character. Variable Setbacks should
be used in order for parking to be placed behind Buildings wherever possible.

Residential and Commercial Buildings within a PUD should have a unified,
architectural theme and have an attractive exterior reflective of the character of the
area. The Building floor to site area ratio should be such that Buildings and Parking Areas
do not appear out of scale relative to the size of the Parcel. A substantial portion of the
Parcel should be devoted to open space and landscaping in order to achieve an appropriate
and pleasing relationship of developed land to open areas.

Walkways should be provided to and from Parking Areas and between commercial
and residential areas.

Vehicle access and parking in front of Building entrances and exits should be limited
and well landscaped.

Landscaping around Buildings should be provided to soften the visual impact of
larger Buildings and to screen parking. Landscaping of Parking Areas should be
substantial and provide sufficient space for future growth of plantings without crowding.

Driveways leading off Blue Star Highway to Parking Areas should be sufficiently long to avoid
backup of traffic in driveways.

Interior circulation should be designed so that traffic circulates with a minimum of conflict
between various Uses of the property.

Building Signs should be unified, attractive and understated.

Outdoor lighting should be designed to reduce glare off site and be positioned to reflect light
downward to minimize reflection into the night sky.

Outdoor lighting of Buildings and sites should be limited to the lighting necessary for safety
and ease of use by pedestrians and Motor Vehicle circulation during the nighttime hours of
operation. During nonoperating hours, lighting should be maintained at levels necessary for
security purposes only.

(Ord. No. 39, § 8.20, 5-20-1987; Ord. No. 51, § 25, 6-15-1994; Ord. No. 71, §§ 18, 19,
10-1-1997; Ord. No. 77, art. Xll, 6-3-1998; Ord. No. 86, § 4(8.20), 9-6-2000; Ord. of
8-25-2014, § 33)
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Inland Waterways means Goshorn Lake, Silver Lake and the Kalamazoo River.

Launch means the entry of a vessel into the Inland Waterways of this township, but not including the
entry of a vessel into the Inland Waterways from a public Launch area approved or designated by the
appropriate state agency.

Shared Waterfront Property Ownership means the multiple or divided interest in property having
frontage on Inland Waterways or Lake Michigan, through deed, land contract, nonexclusive easement or
other form of dedication or conveyance, which ownership is shared by two or more persons.

Waterfront Access Property means a Lot or Parcel or two or more contiguous Lots or Parcels (or
condominium units treated as Lots or Parcels), abutting an Inland Waterway or other inland lake or Lake
Michigan, used or intended to be used in whole or in part by persons having Shared Waterfront Property
Ownership at that location, for gaining pedestrian or vehicle access to the Water Frontage of an Inland
Waterway or other inland lake or Lake Michigan from land without Water Frontage. Waterfront access over
the Waterfront Access Property may be gained by easement, common fee ownership, lease, or other form
of dedication or conveyance. The dedication or conveyance may or may not entitle physical interaction with
the water body itself and may or may not otherwise entitle or limit the use and purposes of the Waterfront
Access Property.

Water frontage means that portion of a Lot or Parcel, existing on documentation recorded with the
county register of deeds, which abuts or intersects with Inland Waterways or Lake Michigan, whether such
Lot or Parcel is owned by one or more persons. The length of Water Frontage shall be the linear measure
along the Water's Edge.

(Ord. No. 81, § 1(8.C.02), 9-15-1999; Ord. No. 2009-03, §§ 4, 5, 5-6-2009; Ord. No. 2010-01, § 3,
12-1-2010) Cross reference— Definitions generally, § 1-2.

Sec. 40-908. - Dock and Boat Slip density regulations.

These regulations are intended to limit the density of Docks and the number of Boat Slips in those
zoned districts where Docks are permitted, except that Boat Slip areas for small and very shallow draft
private Vessels and unimproved beach and shoreline areas used for the incidental beaching of such
private Vessels are exempt from the regulations of this section. Vessels accommodated by this exemption
include rowboats and sailboats less than 16 feet in length, rafts, paddleboats, swim floats, canoes and
kayaks, all are not required to be registered by the state. Docks and Boat Slips in all zoned districts are
subject to the applicable rules of Parts 301 and 303 of Public Act No. 451 of 1994.

On any Lot with Water Frontage, the density of Docks and the number of Boat Slips subject to these
regulations shall be as follows:

Permitted Dock Density
Body of Water Length of Water Frontage .
and Number of Boat Slips

Lake Michigan and Existing Lots of record prior to One Dock and two Boat Slips for a total

Inland Waterways not September 15, 1999 with less than | docking capacity of not more than two

governed by the 50 feet of Water Frontage: Boats.
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In any zoning district where there is an intent to create or use a Lot or Parcel (or condominium unit
treated as a Lot or Parcel), easement, private park or common area for the purpose of providing shared
Water Frontage access, by deed or otherwise, the following standards shall apply:

(a)

Area Requirements:

(1)

(@)

The Waterfront Access Property shall be a separately described easement or Lot or Parcel
(or condominium unit treated as a Lot or Parcel) or two or more contiguous Lots or Parcels.

The Waterfront Access Property shall encompass not less than the minimum Lot Area and
Lot Width required for platted single-family Lots located in the same zoning district as the
Waterfront Access Property. In zoning district provisions where a Lot Width is not specified
the minimum length of Water Frontage and Lot Width shall be 100 feet (as measured from
at least one point at the water's edge).

The Waterfront Access Property shall have at least 33 feet of frontage on a Street or Private
Road unless it is adjacent to or connected by easement or other conveyance to land without
Water Frontage in a manner which complies with subsections (b) and (e) below.

Waterfront access property may be bisected by a street or Private Road provided that each
portion of the Waterfront Access Property is opposite and contiguous to the other and that
each portion has measurable Lot Area outside of the Street or Private Road. On at least one
side of the Street or Private Road there shall be a Lot Depth of at least 30 feet to either the
Water's Edge or to the Rear Lot Line.

Easements:

(1)

There shall be only one designated area on a Waterfront Access Property used to provide
waterfront access. The width of the designated access area at the Water's Edge shall be
equal to the width of the Waterfront Access Property at that location. Within the designated
access area shall be a Designated Waterfront Activity area within which all permitted
waterfront activities shall be contained. The setbacks for the Designated Waterfront Activity
area from adjacent Lot Lines shall be as indicated in Table 40-910-1.

Any easement or other instrument used to convey access over or within the Waterfront
Access Property or to provide connecting access to the Waterfront Access Property shall be
not less than 15 feet in width and shall meet the contiguity requirements of subsection (e).
The width of any connecting easement or street frontage shall be at least 33 feet where the
access is to accommodate Motor Vehicles required by law to be licensed and registered by
the state. All access easements and connecting easements shall be set back from adjacent
property that is not benefitted by the easement. The setbacks shall be equal to or greater
than the minimums established in Table 40-910-1.

Number of permitted accesses and required setbacks. For purposes of this article, "accesses"
shall mean the Parcels or Lots, condominium units treated as Lots or Parcels, or Dwelling Units
permitted to share the waterfront access portion of the Waterfront Access Property. The number
of such accesses and the required setbacks for the easements and designated areas facilitating
the accesses shall be as follows:

Table 40-910-1
Number of Permitted Accesses
and Required Setbacks

Maximum Number of Accesses | Minimum Setback of Access
Length of Water

Body of Water Front Permitted (see subsection (d) Easements to and Over
rontage
b 'd'g for the number of accesses Waterfront Access Property
rovidin
& that may be allowed on and of Designated Waterfront

0119 0139b

INd T1:10:% 020T/¥T/8 DSIN 4 AIATADTY



Inland Waterways

governed by the

natural river overlay

district

Waterfront Substandard Lots or Parcels | Activity Areas From Adjacent
Access and Easements of record) Non-benefiting Property
150 feet One access for each 150 feet
10 feet
100 feet Four accesses

More than 100 | One access for each 25 feet for
feet to 200 feet | a total of not more than eight

Lake Michigan and
Inland Waterways | More than 200 | One access for each 20 feet for
not governed by the | feet to 300 feet a total of not more than 15

natural river overlay

(d)

(e)

district

More than 300 | One access for each 15 feet for 20 feet
ee

feet to 400 feet a total of not more than 26

More than 400

One access for each 10 feet
feet

Substandard Waterfront Access Property of record:

(1)

Cont

In any zoning district where there is an existing Lot or Parcel or easement of record with
Water Frontage and width (as measured from at least one point at the Water's Edge) that is
less than but at least 90 percent of the minimum Lot Width required for Lots in that zoning
district, the Lot or Parcel may be used as Waterfront Access Property. The Waterfront
Access Property will be allowed the same number of accesses allowed for parcels which
meet the minimum Water Frontage required in the zoning district, in accordance with the
table in the subsection above. If Shared Waterfront Property Ownership and use had been
conveyed to more than the number permitted herein prior to the effective date of this Section,
such use may continue as provided by Section 40-1011.

In any zoning district where there is an existing Lot or Parcel or easement of record with
Water Frontage and width (as measured from at least one point at the Water's Edge) that is
less than 90 percent of the minimum Lot Width required for Lots in that zoning district, and
such Lot, Parcel or easement was, prior to the effective date of this section, not used for
shared waterfront access, the Lot, Parcel or easement may not be used or conveyed as
Waterfront Access Property. If Shared Waterfront Property Ownership and use had been
conveyed prior to the effective date of this section, it may continue as provided by Section
40-1011 and the number of conveyed accesses may not be expanded.

iguity and proximity of ownership: Every Waterfront Access Property created must be

contiguous to each Lot or Parcel, condominium unit treated as a Lot or Parcel, or Dwelling Unit
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(9)

deeded or otherwise granted a share in its ownership for waterfront access. For the purpose of
this article, "contiguous” shall mean any one of the following:

(1)

The Waterfront Access Property is within the same platted subdivision, condominium project,
or other legally created and described land development which subdivision, condominium
project or other development is contiguous with itself (i.e., is not disconnected or located in
two or more distinct areas of the Township).

The Waterfront Access Property is directly adjacent to the platted subdivision, condominium
project, or other legally created and described land development containing each of the Lots
or Parcels, or condominium units treated as Lots or Parcels, or Dwelling Units granted
shared ownership for waterfront access, by virtue of a shared and common property line not
less than 15 feet in length.

The Waterfront Access Property is directly adjacent to an aggregate of continuously adjacent
Lots or Parcels, or condominium units treated as Lots or parcels, granted shared ownership
for waterfront access, by virtue of at least one of the continuously adjacent Lots or Parcels,
or condominium units, having a shared and common property line of not less than 15 feet in
length with the Waterfront Access Property.

The Waterfront Access Property faces, but is separated by a Street or Private Road from, a
platted subdivision, condominium project, other legally created and described land
development, or an aggregate of continuously adjacent Lots or Parcels or condominium units
treated as Lots or Parcels granted shared ownership for waterfront access.

Improvements: In all zoning districts, and unless otherwise more strictly regulated under the
provisions of Section 40-590, floodplain overlay district and requirements, and Section 40-591,
natural river overlay district requirements, site improvements made to Waterfront Access
Properties shall be subject to the following standards:

(1)

Stairways, footpaths, walkways, driveways and non-Building structures. Stairways, paved
walkways, boardwalks, footpaths, driveways for vehicles and other structures which are not
Buildings but which are allowed and constructed on Waterfront Access Properties shall be
contained within easements and/or Designated Waterfront Activity Area in compliance with
the setbacks required in Table 40-910-1. Docks shall be located as regulated under Section
40-909.

Parking Areas and Accessory Buildings. Parking Areas and Accessory Buildings such as
gazebos and pavilions may be permitted on Waterfront Access Property by the Planning
Commission as Special Approval Uses under the provisions of Article VI. For Parking Areas,
the provisions of Section 40-647 shall also apply. For Accessory Buildings, the standards of
Section 40-631 shall also apply, except that the Planning Commission shall waive the
requirement for a Principle Building and Accessory Buildings may not be used for the storage
of Motor Vehicles.

Parcels or Lots supporting a Dwelling. A Waterfront Access Property on which a Dwelling is
constructed may not include a Parking Area or Accessory Building that is to serve more than
four Lots or Parcels or condominium units treated as Lots or Parcels. When considering a
Special Approval Use application which would exceed the limit of four, the Planning
Commission shall require the creation of two distinct Lots or Parcels or condominium units
treated as Lots or Parcels. One of the Lots or Parcels or units shall be created solely as an
access property meeting the minimum standards contained in this section. The second Lot
or Parcel or unit shall be a residential Lot or Parcel or unit encumbered by waterfront access
easements which benefit not more than three other Lots or Parcels or condominium units
treated as Lots or Parcels. The burdened residential Lot or Parcel or unit shall meet the
minimum Lot Width, Lot Area and Setback standards applicable to Single-Family Dwelling
Lots.

No Waterfront Access Property may be used for any purpose except in accordance with this
section and in accordance with the Uses allowed by the underlying zoning district.
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(h) In no event shall a canal or channel be excavated for the purpose of increasing the Water
Frontage required by this section. Canals or channels which interface with an Inland Waterway
or Lake Michigan and were lawfully in existence as of the effective date of this section may be
cleaned and maintained in accordance with applicable laws of the State of Michigan so long as
they are not enlarged.

(i) To the extent applicable, this article shall be considered when the Township receives a Planned
Unit Development application. At the discretion of the Township, and as allowed by the standards
in Section 40-779 and the objectives of Section 40-780, the requirements of this article may be
modified.

(Ord. No. 81, § 1(8.C.05), 9-15-1999; Ord. No. 2009-03, § 9, 5-6-2009; Ord. of 8-25-2014, § 38)

Editor's note— Ord. No. 2009-03, § 9, adopted May 6, 2009, changed the title of § 40-910 from waterfront
regulations to read as herein set out.

ARTICLE XIIIL - REVIEW AND APPROVAL OF SITE CONDOMINIUM PROJECTS

Sec. 40-936. - Purpose and scope.

(a) Site Condominium Projects are Condominium developments in which each Condominium Unit
consists of an area of vacant land and a volume of vacant airspace within which a Building or other
Improvements may be constructed by the Condominium Unit owner. Each Site Condominium Unit may
also have an appurtenant Limited Common Element reserved for the exclusive use of the owner of the
Condominium Unit. Either the Condominium Unit itself or the Condominium Unit taken together with
any contiguous, appurtenant Limited Common Element shall be considered to constitute a Building
Site which is the functional equivalent of a Lot for purposes of determining compliance with the
requirements of this chapter and other applicable laws, ordinances and regulations. Site Condominium
Projects may also include General Common Elements consisting of common open space, recreational
areas, Streets and other available areas for use by all owners of Condominium Units within the project.

(b) This article requires preliminary review by the Planning Commission followed by final review and
approval by the Planning Commission of Site Condominium Project Plans. These procedures are
necessary to ensure that Site Condominium Projects comply with this chapter and other applicable
laws, ordinances and regulations. Site Condominium Projects may be approved as provided by this
article only for the support of land Uses that are permitted in the zoning district in which the project is
proposed.

(Ord. No. 87, § 1(8.D.01), 9-6-2000)

Sec. 40-937. - Definitions.

(a) For purpose of determining compliance with the applicable requirements of this chapter, including
without limitation height, area, Yard and density requirements, or with other applicable laws,
ordinances or regulations, a Building Site shall be considered to be the equivalent of a Lot.

(b) Except as otherwise provided by this article, the following words and phrases, as well as any other
words or phrases used in this article which are specifically defined in the Condominium Act, shall
conform to the meanings given to them in the Condominium Act: "Common Elements," "Condominium
Documents," "Condominium Unit," "Contractible Condominium," "Convertible Area," "Expandable
Condominium," "General Common Elements," and "Master Deed."

(c) The following words, terms and phrases, when used in this article, shall have the meanings ascribed
to them in this section, except where the context clearly indicates a different meaning:
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Automobile/Motor Vehicle
Service Stations (Fuel
Facilities/Gas Stations with no
repairs)

Automobile/motor, boat vehicle
sales

Bait and tackle

Bars, taverns, lounges w/o
dancing or floor shows

Bars, taverns, lounges with
dancing or floor shows

Boarding Houses/lodging

Boathouses

Docks, Piers, Wharves
(noncommercial and not defined
herein as marinas)

Duplexes (two Dwelling Units in
Building)

Marinas

Multifamily Apartments

Parking Areas and Accessory
Buildings on Waterfront Access
Property ®

Party, convenience store °

Planned Unit
Developments/Commercial

No No
SAU | SAU
No No
No No
No | No
SAU | SAU
No | No

Yes
No 69
Yes |Yes
No | No
No | No
SAU
No 9
No | No
Yes | Yes

No

No

No

No

No

No

No

No

Yes

No

SAU/

OPUD

No

No

No
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No

No

No

No

No

No

SAU

Yes

No

SAU

No

SAU

No

No

No

No

No

No

No

No

SAU

Yes

Yes

No

No

SAU

No

No

No

SAU

Yes

Yes

SAU

SAU

No

No

PUD

No

PUD

No

Yes

Yes

No 2

SAU

Yes

Yes

SAU

ELE

No

No

PUD

No

PUD

No

Yes

Yes

SAU 3

Yes

No !

Yes

SAU

No

No

No

PUD

No

PUD

No

Yes

Yes

Yes

No

No

No

No

No

No

No

No

No

No

Yes

Yes

No

No

No

No

No

No

SAU

Yes

Yes

No

No

SAU

No

No
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