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STATEMENT OF THE BASIS OF APPELLATE JURISDICTION
Amicus adopts the Statement of Appellate Jurisdiction as set forth by Appellees in their

Answers to the Application for Leave to Appeal.
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STATEMENT OF THE QUESTIONS PRESENTED

I. WHETHER THE “"PARTY AGGRIEVED” STANDARD OF MCL 125.3605 REQUIRES
A PARTY TO SHOW SOME SPECIAL DAMAGES NOT COMMON TO OTHER
PROPERTY OWNERS SIMILARLY SITUATED.

Appellant answers: No.

Appellees answer: Yes.

The Circuit Court answered: Yes.
The Court of Appeals answered: Yes.
This Amicus answers: Yes.

This Court should answer: Yes.

II. WHETHER THE MEANING OF “"PERSON AGGRIEVED” IN MCL 125.36604(1)
DIFFERS FROM THAT OF “"PARTY AGGRIEVED"” IN MCL 125.3605.

Appellant answers: Yes.

Appellees answer: No.

The Circuit Court answered: No.
The Court of Appeals answered: No.
This Amicus answers: No.

This Court should answer: No.

III. WHETHER THE COURT OF APPEALS ERRED IN AFFIRMING THE ALLEGAN
CIRCUIT COURT'S DISMISSAL OF APPELLANT'S APPEALS FROM THE
DECISIONS OF THE SAUGATUCK TOWNSHIP ZONING BOARD OF APPEALS.

Appellant answers: Yes.

Appellees answer: No.

The Circuit Court answered: No.
The Court of Appeals answered: No.
This Amicus answers: No.

This Court should answer: No.

\
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INTRODUCTION & SUMMARY OF ARGUMENT

Appellant and its supportive amici, the Environmental Law & Policy Center and National
Trust For Historic Preservation (the “Environmental Amici”), ask this Court to discard not only
more than a half century of zoning appeal-specific jurisprudence, but also a 150-year-old
understanding of what it means to be “aggrieved,” an understanding of zoning challenges as
being property interest-centric that dates back to a seminal decision that this Court issued in
1957, and a firmly-established distinction between standing to initiate original actions and
standing to initiate an appeal that applies regardless of an action’s subject matter. The premise
of Appellant’s arguments is that standing to initiate an original action and standing to initiate an
appeal are functionally the same and that the zoning appeal standard should catch up with this
Court’s articulation of general standing in Lansing Schools Educ. Ass’n v. Lansing Bd. of Ed, 487
Mich 349 (2010). But this premise is fundamentally flawed since the standards for original and
appellate standing were not aligned even before Lansing Schools, nor should they be since
appeals and original actions have distinctly different purposes.

Appellant and the Environmental Amici present this case as being a matter of novel
statutory interpretation that requires guidance from foreign legal sources, but they overlook a
deeply-rooted body of precedent herein Michigan addressing matters such as what it means to
be “aggrieved,” “similarly situated,” or to have “special damages” in both original and appellate
zoning contexts. And, insofar as Appellant and the Environmental Amici advocate adoption of the
Lansing Schools standard as being in line with statutory interpretation, their argument overlooks
the fact that Lansing Schools post-dates adoption of the Michigan Zoning Enabling Act (MZEA),
Act 110 of 2006, MCL §125.3101 et. seq., and that Lansing Schools itself is a creature of decades
of judicial interpretation with no discernible connection to the state’s zoning appeals

jurisprudence.
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Most importantly, adopting the Lansing Schools standard would be of no help to
Appellant’s effort to appeal the zoning decision at issue in this case since Appellant’s claims of
special damages are not only common to the public at large, but do not flow from the Zoning
Board of Appeals’ decision itself. As this appeal is grounded in faulty premises, and Appellant’s
advocated change in the underlying rule for evaluating “aggrieved party” status would not even
change its own status, this appeal does not present a question that should be reviewed by this
Court. Likewise, this Application serves as a poor vehicle for overturning a decades-long line of
zoning appeal precedent that not only properly articulates the standard for “aggrieved party”
status in zoning appeals, but which has been consistently and reliably applied for decades in a
manner that has allowed many third-party applicants to achieve “aggrieved party” status when
their property interests have been tangibly implicated by a zoning decision.

The Court of Appeals in this case properly followed Olsen v. Chikaming Township, 325
Mich App 170 (2018), in determining that Appellant lacked “aggrieved party” status for failure to
demonstrate special damages different from property owners similarly situated. Olsen serves as
a restatement of decades of zoning appeals precedents that evaluate a party’s status to appeal
zoning decisions in a manner that is both consistent with this state’s jurisprudence and
theoretically sound. As this Court examines this issue, it should keep in mind its longstanding
position that courts are not to serve as “super zoning commissions,” and that those wishing to
challenge a community’s policy decisions or zoning ordinances should do so through the legislative
process or at the ballot box.

It is also important to keep in mind that zoning regulation, by nature, is about property
rights. The zoning appeals process begins with an individual property owner seeking relief from
a community’s general zoning program who must be “aggrieved” by the zoning ordinance. In

the normal appellate process, only the applicant or the government would be parties able to
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appeal the decision, but the zoning appeals process recognizes the need to include a limited right
for third parties to seek court review of zoning decisions since those decisions, in some instances,
result in secondary effects on the individual property rights of other persons. Olsen’s requirement
that prospective aggrieved parties demonstrate some substantial damage to a property interest
different from other property owners similarly situated reflects the property interest-centric nature
of the zoning process and the targeted purpose of opening appeals to those who will experience
unique effects from the zoning decision.

Insofar as a zoning appeal by a third party threatens the property rights of the property
owner who received the favorable zoning decision (and who could potentially pursue a takings
claim against the municipality if reversal of the decision renders his or her property unusable as
zoned), the Olsen standard appropriately requires a third party zoning appellant to prove that it
has a direct property interest affected by the challenged decision. The zoning appeals process is
not, and should not, be a means of challenging the wisdom of the decision, litigating hypothetical
harms, or opening every zoning decision to appeal by members of the public. This does not mean
that other individuals would be without recourse, but merely that the limited remedy of a zoning
appeal is not the proper vehicle for them to pursue their claims.

In this case, the Saugatuck Township Zoning Board of Appeals (ZBA), circuit court, and
Court of Appeals each correctly determined that the instant Appellant lacked “aggrieved party”
status. As the matter first reached the ZBA in an appellate posture, it was appropriate for the
ZBA to determine whether Appellant had alleged and proved that it was sufficiently “aggrieved”
so as to invoke its jurisdiction. Insofar as the MZEA speaks to a “person aggrieved” in the context
of a ZBA appeal and an “aggrieved party” in the context of a circuit court appeal, the terms
present a distinction without a difference since both the terms “person” and “party” must be

considered with reference to the term “aggrieved.” Thus, the circuit court and Court of Appeals
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correctly evaluated Appellant’s claim to “aggrieved” status consistently with the ZBA. Ultimately,
Appellant was not aggrieved because it and its members allege nothing but general personal,
aesthetic, recreational, and environmental harms. The presented affidavits are largely based on
hypothetical scenarios and personal worries, without any grounding in factual proof. In some
cases, the allegations of individual affiants even conflict with each other to the point that,
collectively, the affidavits reveal nothing but allegations of hypothetical concerns and harms that
would be commonly experienced by any resident or visitor in the area, such that the allegations
cannot even satisfy the standard of Lansing Schools.

Also lost in Appellant’s discussion is that vacating the Saugatuck Township Planning
Commission’s approval of the Planned Unit Development (PUD) at issue in this case would not
change the Appellant’s position. Appellant does not allege a harm flowing from the Planning
Commission’s decision itself, but rather merely asserts general disgust with the underlying fact
that North Shores’ property will be developed at all. As explained in Appellees’ briefing, under
Saugatuck Township’s Zoning Ordinance, North Shores could develop 33 residential homes and
48 boat slips by right without obtaining approvals from the Planning Commission. North Shores
sought PUD approval to provide flexibility in the development’s layout in order to provide more
generous open spaces. The approved PUD contains ten fewer homes, and just two additional
boat slips from what is permitted by right.

Appellant and its affiants clearly object to the fact that the property is being developed at
all, not that they will suffer any distinct harm from the Planning Commission’s decision to allow
fewer homes, more expansive open spaces, or a mere two additional boat slips. North Shores
has an absolute right to develop its property, and Appellant has no right to enlist the power of
the Township or this state’s courts to force North Shores to keep it vacant. Since, if Appellant

prevails in this case, North Shores could simply go back to the Township and submit a proposal
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to develop the property with more homes, greater density, and just two fewer boat slips by right,
this case is a poor vehicle for discarding this state’s decades-long zoning appeal jurisprudence.

Ultimately, Ofsen properly articulates the “aggrieved party” standard in zoning appeals,
the Court of Appeals properly applied that standard, and Appellant cannot demonstrate that it is
“aggrieved” by the Planning Commission’s decision even under a more lenient standard.
Therefore, the Court of Appeals did not commit any error in this case, and Appellant’s Application
otherwise does not present an important question of jurisprudential significance meriting this
Court’s review. This Court should decline the Application for Leave to Appeal, or affirm the Court
of Appeals without any further proceedings.

STATEMENT OF INTEREST

The Michigan Municipal League (MML) is a Michigan non-profit corporation whose purpose
is the improvement of municipal government and administration through cooperative effort. Its
membership comprises hundreds of Michigan cities and villages, many of which are also members
of the Michigan Municipal League Legal Defense Fund (LDF). The Michigan Municipal League
operates the LDF through a board of directors that is broadly representative of its members. The
purpose of the LDF is to represent the member cities and villages in litigation of statewide
significance.

The governing body of the Michigan Municipal League has authorized and directed this
office to file an amicus curiae brief in the within cause in support of Appellees Saugatuck Township
and Saugatuck Township Zoning Board of Appeals. The 2020-2021 Board of Directors of the Legal
Defense Fund who approved this filing are: Lauren Trible-Laucht, Vice Chair, City Attorney,
Traverse City; John C. Schrier, City Attorney, Muskegon; Ebony L. Duff, City Attorney, Oak Park;

Amy Lusk, City Attorney, Saginaw; Suzanne Larsen, City Attorney, Marquette; Clyde J. Robinson,
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City Attorney, Kalamazoo; Laurie Schmidt, City Attorney, St. Joseph; and Christopher J. Johnson,
General Counsel, Fund Administrator.*
STATEMENT OF MATERIAL PROCEEDINGS AND FACTS

Amicus adopts the Statement of Material Proceedings and Facts as set forth by Appellees
Saugatuck Township, Saugatuck Township Zoning Board of Appeals, and North Shores of
Saugatuck, LLC in their responses to the Application for Leave to Appeal and their supplemental
briefs submitted in response to this Court’s order for supplemental briefing dated May 8, 2020

STANDARD OF REVIEW

The question of whether the Court should accept this case for review is governed by MCR
7.305(B). This Amicus adopts the statements of relevant standards of review as set forth in
Appellees’ briefing.

ARGUMENT

I. THE “"AGGRIEVED PARTY” STANDARD OF MCL 125.3605 REQUIRES A PARTY

TO SHOW SOME SPECIAL DAMAGES NOT COMMON TO OTHER PROPERTY

OWNERS SIMILARLY SITUATED.

A. The “aggrieved party” standard for appeals is, and should remain,

conceptually distinct from the criteria for general standing set forth in
Lansing Schools.

Appellant responds to this Court’s question of “whether the ‘party aggrieved’ standard of
MCL §125.3605 requires a party to show some special damages not common to other property
owners similarly situated” by advocating that “this Court should articulate a test for standing in
zoning appeals that mirrors this Court’s previous pronouncements on standing.” In other words,

Appellant asks this Court to merge the standard for appellate “aggrieved party” status with the

test for standing to initiate an original action as articulated in Lansing Schools Educ. Assn v.

! No counsel for a party authored this Brief in whole or in part. No counsel or party made a
monetary contribution to the preparation of this Brief.
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Lansing Bd. of Ed, 487 Mich 349 (2010). Appellant takes the untenable position that “the concepts
of ‘standing” and ‘aggrieved party’ are, in application, essentially indistinguishable.” Saugatuck
Dunes Coastal Alliance v. Saugatuck Township, unpublished opinion per curiam of the Court of
Appeals issued Aug. 29, 2019, 2019 WL 4126752, at *3 (Docket Nos. 342588 and 346677) (Ex.
1). However, this argument disregards this Court’s long-established position that the “aggrieved
party” inquiry in the appellate context is in fact different from that of general standing.

This Court recognizes that “standing refers to the right of a party /nitially to invoke the
power of the court to adjudicate a claimed injury in fact.” Federated Ins. Co. v. Oakland County
Road Com'n, 475 Mich 286, 290 (2006), emphasis original. For purposes of appeal, “to be
aggrieved, one must have some interest of a pecuniary nature in the outcome of the case, and
not a mere possibility arising from some unknown and future contingency. Id., at 291, citing In
re Estate of Trankla, 321 Mich 478, 482 (1948) and In re Estate of Matt Miller, 274 Mich 190
(1936). This conceptualization of who is “aggrieved” has been “settled” for almost 150 years,
going back to this Court’s decision in Labar v. Nichols, 23 Mich 310 (1871). In re Estate of Matt
Miller, 274 Mich at 194. Thus, it is not enough that the prospective appellant is merely
disappointed in the result. Federated, 475 Mich at 291. The key difference in evaluating aggrieved
party status as compared to general standing is that “the litigant on appeal must demonstrate an
injury arising from either the actions of the trial court or the appellate court judgment rather than
an injury arising from the underlying facts of the case.” Id., at 292.

In other words, the distinction between an appeal and an original action is that, in an
appeal, there is a readily-identifiable decision with reference to which a person’s “aggrieved party”
status must be evaluated, and therefore there can only be a limited number of people who could

claim a concrete harm flowing from that decision. In the most traditional sense, it would be only
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the losing party that would be directly affected by the result and able to benefit from a reversal
of the order being appealed.

In contrast, litigants initiating an original claim are merely tasked with alleging a set of
facts indicating their right to pursue a legal cause of action, with respect to which the defendant
has the benefit of conducting discovery to determine the validity of the allegations and the extent
of any liability. In the zoning appeal context, if a third party challenges a community’s grant of
a property owner’s zoning request, the appeal becomes a direct action between the third party
and the municipality. Unless the property owner intervenes in the appeal (which it is not required
to do), it will not even be a participant in the proceeding. At a minimum, even if the property
owner does intervene, it will not have the benefit of discovery to interrogate the third party’s
claim to standing since the inquiry would proceed directly to whether the original decision-making
body committed an error.> Thus, as will be further discussed, /infra, insofar as third parties are
provided a limited ability to appeal a decision, the proper conceptualization of “aggrieved party”
status should require (as it does now) that third party to allege and prove a direct interest flowing
from the decision itself, rather than merely allege a general set of factual circumstances that
would otherwise be sufficient to open discovery regarding an original claim.

It should be noted at the outset that Appellant’s contention that “standing” and “aggrieved
party” status are indistinguishable could be a symptom of the fact that cases and other authorities
sometimes use the term “standing” as a shorthand when addressing one’s status to appeal. For
example, Federated alternately refers to “aggrieved party” status on appeals and “standing on
appeal.” See, e.qg., Federated, 475 Mich at 291-292, emphasis added. Nevertheless, it clearly

establishes that “standing on appeal” is distinct from standing to initiate original action. Id, at

2 This is because a zoning appeal evaluates the decision below solely based on the record created
below, which cannot be expanded with additional evidence. See, e.g., MCR 7.122(E); People v.
Watkins, 247 Mich App 14, 31 (2001).
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290-291. Therefore, the mere fact that courts often address the “aggrieved party” issue as being
one of “standing” on appeal should not be construed as indicating confusion about the standard
that applies to appeals, nor as indicating that the appellate “aggrieved party”/standing inquiry is
intended to be merged with the standard for evaluating standing in original actions. Thus, this
Court should continue to acknowledge that the right to initiate an appeal is conceptually distinct
from the right to initiate an original action, regardless of whether that right is labeled as
“aggrieved party” status on appeal or “standing on appeal.”

In this case, the Court of Appeals correctly followed this Court’s instructions via its citations
to Olsen v. Chikaming Township, 325 Mich App 17 (2018), which followed Federated verbatim.
The Court of Appeals cited to Olsen’s recognition that there is a “difference between ‘standing’
and ‘aggrieved party’ analysis in cases involving an appeal form a decision of a ZBA,” such that a
party taking an appeal from a ZBA decision is not required to show “standing,” but rather
“aggrieved party” status. Saugatuck Dunes, supra at *3, citing Olsen, 325 Mich App at 180-181.
The section of O/senthat the Court of Appeals cited in the instant case expressly cites the portions
of Federated outlined above. Olsen, 325 Mich App at 180-181, citing Federated, 475 Mich at 291.
Thus, the Court of Appeals correctly declined to decide whether the instant Appellant would have
standing to bring an original action. Saugatuck Dunes, at *3. For the same reason, Appellant’s
extensive citations to cases such as Kallman v. Sunseekers Property Owners Ass’n, 480 Mich 1099
(2008), Schall v. City of Williamston, unpublished opinion per curiam of the Court of Appeals
issued December 4, 2017, 2014 WL 6860265 (Docket No. 317731) (Ex 2), and Nat7 Wildlife Fedn
v. Cleveland Cliffs Iron Co, 471 Mich 608 (2004) are all inapposite since they addressed a party’s
claim to standing to initiate an original action.

Appellant does not even address Federated in its supplemental brief, and gives only brief

attention to it in its reply to the Township’s supplemental brief. While Appellant suggests that
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Federated should be disregarded because it was decided with reference to the pre-Lansing
Schools conceptualization of standing for an original action, Appellant does not allege any error
by the Court of Appeals in following Federated insofar as it stands for maintaining a distinction
between the appellate “aggrieved party” standard and the general standing analysis of Lansing
Schools. While Lansing Schools replaced the analysis for standing to initiate an origina/
proceeding that was prevailing at the time that Federated was decided, it neither addressed nor
disturbed Federated’s recognition that an “aggrieved party” on appeal is different from and more
limited than a party with general standing.

Because applying the Lansing Schools standard to the appellate “aggrieved party” inquiry
would blur the distinction between the standards for the original and appellate contexts so as to
open the right to appeal a decision to a much broader universe of persons than those who could
demonstrate a harm flowing from the decision, this Court’s inquiry should proceed under the
assumption that, if Ofsen is not the proper standard, then Lansing Schools is not the proper
alternative. However, since Olsen properly articulates the “aggrieved party” standard consistent
with the Court of Appeals’ decades-long precedent and this Court’s own principles for evaluating
zoning and property rights-centric cases, Olsen’s approach to the “aggrieved party” inquiry in
zoning appeals must be preserved.

B. The proper showing required to be “aggrieved” in the context of a zoning
appeal is to allege and prove special damages not common to other property
owners similarly situated.

Contrary to the inference invited by Appellants’ portrayal of O/sen, the Court of Appeals’
articulation of the “aggrieved party” standard for zoning appeals in O/sen was not a sea change
in the law. Far from it, O/sen is a masterful restatement of over a half-century of published cases
that clears up the very type of confusion that Appellant is attempting to introduce into this appeal

regarding special damages analysis.

10
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While Appellant claims that O/sen has “questionable underpinnings” dating back to Joseph
V. Grand Blanc Township, 5 Mich App 566 (1967), Joseph reflected what the Court of Appeals
identified as an emerging consensus of authority nationwide that, to challenge a zoning decision,
“the party must be an aggrieved party, and said party must be more than a resident of the city.”
Joseph v. Grand Blanc, 5 Mich App. at 570, quoting Marcus v. Busch, 1 Mich App 134, 136 (1965).
Appellant specifically questions the Court of Appeals’ rationale for citing to Victoria Corporation v.
Atlanta Merchandlise Mart, Inc., 101 Ga App 163 (1960) in refining the zoning-related aggrieved
party test to require “substantial damage which is hot common to other property owners similarly
situated.” But, the Court of Appeals’ rationale is clarified by its complementary citation to the
contemporary University of Michigan Law Review article, “Standing to Appeal Zoning
Determinations: The ‘Aggrieved Person’ Requirement.” 64 Mich L Rev 1070 (1966) (Ex 3);
Joseph, at 571. That article observed that the very fact that third parties may attain “aggrieved
party” status at all in the zoning context is because a grant of a zoning request would otherwise
be unlikely to be subject to review even though it may affect some other person who was not a
party to the underlying administrative proceedings. 64 Mich L Rev at 1078. The author observed
that courts justified granting third parties “aggrieved party” status to appeal zoning decisions as
a counterbalance to the status of the applicants, and opined that “in some instances” third parties
should be allowed the opportunity to have their positions heard in court. /d., at 1079.

Thus, contrary to Appellant’s conceptualization of “aggrieved party” status being
interpreted by the Court of Appeals in a way that prohibits review of zoning decisions, Joseph
reflects an opening of the “aggrieved party” standard in the zoning appeal context to capture
these unique situations. To the extent that courts had been called upon to apply the “aggrieved
party” standard in a manner that would create this limited third-party appeal right, that effort

was reflected in the decision of the Georgia Court of Appeals (and others) that required a showing

11
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of “special damages not common to other property owners similarly situated.” 7d., at 1078-1079,
citing Victoria, supra, and Downey v. Incorporated Village of Ardsley, 152 NYS2d 195 (Sup. Ct.
1956), affd mem., 3 App Div 2d 663, 158 NY2d 305 (1957).

Considered in this context, Joseph was essentially a case of first impression regarding
which third parties have the right to seek appellate review of a ZBA decision in Michigan’s courts.
Therefore, the Court of Appeals’ choice to look to scholarly sources and other jurisdictions for
guidance? in articulating the “property owners similarly situated” standard did not deviate from
any preexisting Michigan authorities; indeed, Appellant does not identify any prior Michigan
authorities that were dishonored by Joseph.* And, while Appellant and the Environmental Amici
spend substantial time assessing other state’s zoning laws and case precedents as they exist
today, conducting such a nation-wide review is unnecessary and inappropriate not only because
these other states do not interpret the Michigan Zoning Enabling Act or Michigan Constitution,
but because this state already has a deeply-rooted and consistent zoning jurisprudence with
respect to which Joseph’s and Olsen’s treatment of “aggrieved party” status for zoning appeals is

theoretically rooted, and a logical and necessary component.®

3 It is contradictory for Appellant to suggest that this Court should overturn the decades-long
precedent refining Joseph based on other state’s jurisprudence as it exists today, all the while
claiming that the Joseph case was “questionable” due to its reliance on out-of-state sources at a
time when zoning appeals “aggrieved party” status was genuinely a question of first impression.
* To the extent that Appellant’s arguments suggest that the term “special damages” itself should
be construed identically across different contexts, this assertion is negated by this Court’s takings
jurisprudence, where it conceptualizes “special damages” for an inverse condemnation claim as
being evaluated with reference to “all persons similarly situated” rather than the public at large.
See, e.g., Mays v. Governor of Michigan, ___ Mich , 2020 WL 4360845, at *8 (2020). While
Mays is not a standing or “aggrieved party” case, that is exactly the point, as the “special
damages” analysis can be different depending on the context.

> As this Amicus submits that this Court’'s questions can be fully resolved using this state’s
jurisprudence, and the parties have dedicated substantial briefing to the out-of-state authorities,
this Amicus refrains from further engaging these authorities.

12
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Framing the test for “aggrieved party” status in the zoning context with reference to the
harm suffered by similarly situated property owners reflects the fact that zoning regulation is all
about protecting private property rights. K & K Construction, Inc. v. DEQ, 267 Mich App 523, 527,
n. 3 (2005). Mechanisms such as a zoning variance (or, in this case, review of a PUD request),
are means of reconciling constitutional property rights against the government’s broad power to
regulate on behalf of the general public health, safety, and welfare. Howard Tp. Bd. v. Waldo,
168 Mich App 565, 574-575 (1988). See also, 64 Mich L Rev at 1084, observing that “[z]oning
regulation must be viewed . . . as a protection, in the long run, against infringement of individual
property rights.”

So, it is fitting that the “aggrieved party” analysis in zoning cases focuses on whether
damage is unique as compared to similarly situated property owners since the purpose of
providing this limited third-party appeal opportunity is to capture those outlier scenarios where a
third party’s individual property rights are poised to be uniquely burdened by the outcome of the
zoning authority’s balancing of the applicant’s rights against the zoning ordinance. See, e.g., 64
Mich L Rev at 1078. As that third party did not have the benefit of being a party at all stages of
the administrative zoning review process (but did have the right to appear and object at the
hearing), creating a limited opportunity for third parties appeals vindicates that person’s right to
reconcile his or her own rights under the zoning ordinance by allowing him or her to obtain a
ruling as to whether the challenged decision has properly burdened his or her property interest
with those unique effects.

Insofar as the “aggrieved party” analysis not only evaluates special damages with
reference to property owners, but also results in only property owners having the right to appeal,
this result is consistent with the property rights-centric purpose of zoning regulation. It can also

be seen as an appellate mirror image of an original regulatory takings claim, which requires an
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affirmative action to have been taken by the government toward the party’s property that has
had an economic effect on the property. K & K Construction, Inc. v. DNR, 456 Mich 570, 577
(1998); Hinojosa v. DNR, 263 Mich App 537, 548-549 (2004). Appellant’s urging of this Court to
open zoning appeals to any person who could satisfy the minimal standing requirements of
Lansing Schools would not only divorce zoning appeals from the property-centric focus of zoning
regulation and challenges, but would allow third parties who could never establish a harm
sufficient to recover for a taking to unilaterally interfere with the tangible property rights of the
owner whose zoning request was approved. The impacted property owner would likely then have
a cognizable claim for a taking against the municipality that had initially approved the request if
reversal of the decision resulted in the property owner not being able to use the property as
zoned.

Importantly, to say that a party is not “aggrieved” for zoning appeal purposes is not to
say that a person with an interest other than a direct property interest in the decision would have
no recourse outside of a zoning appeal, or that decisions and their effects would not be subject
to review. In evaluating the specific claim to “aggrieved party” status by the party in Joseph, the
Court of Appeals noted that issues such as increased traffic congestion “are matters which address
themselves to the police authorities of the municipality rather than to the zoning authorities.”
Joseph, 5 Mich App at 571. This logic parallels this Court’s own proclamation that a court is not
to sit as a “super zoning commission,” and that the remedy for questioning the wisdom or
desirability of a local community’s zoning decisions (or the underlying ordinances) is with the
legislative or electoral processes. See, e.g., Brae Burn v. Bloomfield Hills, 350 Mich 425, 431
(1957).

In other words, just because one type of court action may not be the appropriate vehicle

for addressing an alleged harm does not mean that the harm could not be remedied in some

14

N 60:2t:€ 020T/€2/6 DS £4q AIATADTY



other manner if it were to materialize. As the Court of Appeals acknowledged in this case, even
where a zoning appeal is not available to a specific person, this does not preclude the person
from seeking standing for an original action under the proper circumstances. Saugatuck Dunes,
supra at *4. In fact, in a case cited by Appellant, Schall, supra, the Court of Appeals concluded
that the limited “aggrieved party” standard for zoning appeals does not preclude a properly pled
action to abate a zoning violation.® Schall, at *3. And, where a property owner proves actual
special damages that are different in kind from the commonly-shared burden of a development,

a takings claim is available. See, e.g., Mays, ___ Mich , 2020 WL 4360845, *8-10. To the

extent that Appellant fears that this limitation can cause decisions to escape review, it is also
important to note that the Michigan Court Rules allow municipalities to appeal their own zoning
and planning boards, which does happen.’

Moreover, contrary to Appellant’s assertion, Olsen’s use of the term “similarly situated”
does not have any preclusive effect on the right to appeal. Mays, supra, provides an excellent
example negating Appellant’s contention that it is impossible for one to be both “similarly situated”
to others and to prove a unique harm. Appellant seems to conflate the idea of being “similarly”
situated to being “identically” situated. If Appellant’s logic were to be accepted, then Appellant’s
proposed substitute — the Lansing Schools “community at large” formula — ultimately implicates
the same problem since, even though it does not expressly use the “similarly situated” language,

the “community at large” is by nature the epitome of a group of similarly situated persons. The

® Thus, insofar as Appellant relies upon Schal/to advocate merging the “aggrieved party” zoning
appeal standard with Lansing Schools on the basis that it recognizes the ability of abutting
property owners to /nitiate an original claim, Schall actually works against their argument since
it recognizes the distinction between appeals and original actions and otherwise relies on
precedent related to relief from zoning vio/ations, not alleged hypothetical harms flowing from a
zoning decision that is being considered on appeal.

7 See, MCR 7.122(C)(1)(b), establishing the manner of filing a zoning ordinance appeal when
brought by a municipality; and, Gity of Detroit v. City of Detroit Zoning Board of Appeals, 326
Mich App 248 (2018), illustrating an instance where a City did sue its own zoning board.
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“similarly situated” component of the analysis also mirrors this Court’s evaluation of alleged
damage with reference to “similarly situated” persons in the context of a “class of one” equal
protection claim. See, e.g., Shepherd Montessori Center Milan v. Ann Arbor Charter Township,
486 Mich 311, 320-322. As this Court has demonstrated in multiple contexts that it is possible to
prove a distinct harm from others who are “similarly situated,” this Court should decline
Appellant’s invitation to delete the “similarly situated” language from the “aggrieved party”
standard for zoning appeals.

Thus, Appellant’s argument that the Ol/sen standard allows zoning decisions and/or their
consequences to escape review is misguided. Rather, it properly recognizes that an appeal of a
zoning decision should be limited to those with an immediate provable property interest affected
by the zoning decision itself, while the types of harms alleged by the affiants in this case (i.e.
nuisance effects, lost profits, recreational interests, and environmental effects) can be pursued
through the Township’s police powers or properly pled original causes of action if those harms
actually materialize.

Ultimately, Olsen’s requirement that zoning appellants allege and prove “aggrieved party”
status by demonstrating special damages different from property owners similarly situated is the
proper standard for identifying parties entitled to initiate a zoning appeal. The distinction between
an “aggrieved party” on appeal and standing to initiate an original action is consistent with a
longstanding recognition in this state’s jurisprudence that “aggrieved party” status is more limiting
than standing insofar as it must flow from the decision being appealed rather than the overall
facts of the case.

Moreover, the requirement that some unique property right be impaired as compared to
those of similarly situated property owners establishes in the appellate context the same principles

that this Court had already espoused with respect to general zoning challenges prior to the Court
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of Appeals’ decision in Joseph, and which it has recently reaffirmed in Mays in the context of
evaluating special damages in takings claims. As Ol/sen and its progeny merely restate a standard
that has been in use for decades and is consistent with this state’s appellate and zoning
jurisprudence, Appellant’s Application does not present a question that should be reviewed by
this Court. Alternatively, this Court should affirm the Court of Appeals’ articulation and application
of the “aggrieved party” standard in this case.

C. Olsen correctly restored the post-Joseph body of case law identifying the
types of harms that do not support “aggrieved party” party status.
Appellant’s advocacy of a different analytical approach relies upon an
inconsistent fusion of different bodies of precedent that are not even
consistent with the Lansing Schools standard.

Strikingly, while Appellant and the Environmental Amici ask this Court to change the
reference group used for evaluating special damages in zoning appeals to the public at large,
Appellant expresses agreement with at least some of general principles of what harms do not
amount to special damages as restated by Olsen, even though these principles were developed
in the decades-long effort to build upon the “aggrieved party” standard with reference to similarly
situated property owners. By supplanting the Joseph-Olsen standard with the Lansing Schools
standard, the entire line of zoning appeal cases decided with reference to the Joseph-Olsen
standard would lose its foundation, thus opening each decision made thereunder to review,
including portions of Olsen with respect to which Appellant seems to agree - such as the principle
that entitlement to notice alone is insufficient to be “aggrieved.” (Appellant’s Supp. Br. p. 17.)
Appellant’s simultaneous advocacy of overturning Olsen, but retaining some of the component
parts of its related precedent begs the question: what standard and line of precedent does

Appellant actually want applied to zoning appeals? Appellant’s line of argument suggests no

answer other than that the zoning appeal precedent would need to be completely reconstructed.
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The concern that the zoning appeal precedent would be destabilized by reversing Olsen
ironically arises from the one point on which Appellant and this Amicus appear to agree. Appellant
clarifies that it “does not suggest that a person’s mere proximity or adjacency to a proposed land
use should automatically result in a finding that the person possesses standing.” (Supp. Br. p.
17.) As such, Appellant endorses Olsen’s restatement of prior case law providing that merely
being a person within the 300-foot radius of property owners entitled to notice of a project is
insufficient to confer “aggrieved party” status, and that proximity alone is not enough. Appellant
specifically endorses W Michigan Univ Bd of Trustees v. Brink, 81 Mich App 99 (1978) as cited by
Olsen. In this respect, Appellant asserts that "O/sen does not break new ground.” (Appellant’s
Supp. Br. p. 17.) This Amicus agrees, but asserts that Appellant’s selective endorsement of O/sen
does not go far enough.

Appellant’s concession that Olsen is correct in invoking Brink casts doubt on the balance
of Appellant’s conceptualization of where it believes this Court should take the “aggrieved party”
standard in zoning appeals. Brink was decided as part of the very line of post-Joseph “aggrieved
party” cases that Appellant asks this Court to overturn and to not regard as being incorporated
into the “aggrieved party” standard of the MZEA. Appellant’s endorsement of Brink is also in
tension with Appellant’s simultaneous generous references to Brown v. E. Lansing Board of
Appeals, 109 Mich App 688 (1981) and its progeny, Meany v. City of Saugatuck, unpublished
opinion per curiam of the Court of Appeals issued Feb. 17, 2004, 2004 WL 299176 (Docket No.
243694) (Ex 4). Appellant cites Brown and Meany for the propositions that “aggrieved party”
status should be liberally construed and that one can be “aggrieved” by showing economic harm,
neighborhood effects, aesthetic harm, and adverse community effects. However, Brown rejected
Brink because it had been decided in 1978 under the “aggrieved party” standard that was replaced

in 1979 by statute with the more lenient standard that only required a zoning appellant to show
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an “interest affected by the zoning ordinance.” Brown, 109 Mich App at 697-698; Olsen, 325 Mich
App at 189. Thus, it is not intuitive that overturning Ofsenin favor of Lansing Schools would keep
Brink’s notice and adjacency rulings alive.

Nor is it intuitive that Brown would be restored since it is not clear that its analysis under
the “interested affected” standard is the same as the Lansing Schools standard. And, given that
Appellant contradicts its endorsement of Brink’s finding that adjacency is not enough to be
“aggrieved,” but asks this Court to apply Schal/’s finding of standing for neighboring property
owners in an original action to conclude that one of its affiants has “aggrieved party” status on
appeal (Appellant’s Supp. Br. p. 40), it appears that the issues of notice and adjacency would
need to be re-litigated with reference to any new zoning appeal standard that this Court would
announce.

Brown also rejected Joseph, Unger v. Forest Home Tp., 65 Mich App 614 (1975), and
Village of Franklin v. Southfield, 101 Mich App 554 (1980), together with their pronouncements
about the types of economic, aesthetic, traffic, and community harms that do not qualify one to
be “aggrieved.” Insofar as Appellant wants to open the door to these types of harms as
establishing “aggrieved party” status, it appears that Appellant approves of this section of Brown.
But, as the 2006 MZEA restored the “aggrieved party” standard, Olsen restored not only Brink,
but also Joseph, Unger, and Village of Franklin, while abrogating Brown. Thus, it is incompatible
for Appellant to accept Olsen’s restoration of Brink as implicated by the legislature’s return to the
“aggrieved party” standard to the MZEA, and then suggest that Joseph, Unger, and Village of
Frankiin should be rejected in favor of Brown’s more generous interpretation of a now-superseded

law.8

8 Interestingly, in response to the Appellees’ arguments that the legislature intended to
incorporate the past precedent involving the “aggrieved party” standard, Appellant argues that
the “statutory scheme implies that the Legislature intended to confer standing on the litigant
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Consequently, it appears that, even though replacing the “property owners similarly
situated” standard would remove the foundation of the entire line of cases decided with reference
to that standard, Appellant believes that some hybrid of the Joseph-Olsen line, the Lansing
Schools line - and even the Brown line interpreting superseded law - would be the replacement.
Appellant’s picking-and-choosing of pieces of precedent from each of these lines of cases reveals
that it is not asking this Court to make a clean exchange of Olsen for some other coherent
standard (e.g., simply replacing Ol/sen and its progeny with Lansing Schools and its progeny).

To Appellant’s credit, its hybrid approach appears to show some respect for the fact that
being an “aggrieved party” on appeal can and should be different from the analysis for standing
in an original case. But, since Appellant’s position is not premised on any cohesive existing
precedent, it ultimately advocates the creation of an entirely new line of zoning appeal precedent
that would blur the lines between past and present law, and appellate and original standing.
Developing this new framework would inevitably take years to resolve as the courts would be
inundated with a wave of new zoning cases by people who may have no real interest in the case
at all, but who simply want to use the Court to second-guess a community’s zoning decisions or
air grievances against neighbors, contrary to this Court’s articulation of the courts’ role in Brae
Burn, supra.

Ultimately, Appellant’s real agenda appears to be to design a standard that it believes will
work for Appellant in th/s case, without regard of the broader implications that it would have on
this state’s stable and deeply-rooted “aggrieved party” jurisprudence. This is precisely the
confusing approach that Ofsen rejected and correctly preempted by determining that the

restoration of the “aggrieved party” standard in the MZEA called for cleanly restoring the

consistent with the test outlined in Lansing Schools.” This Amicus is at a loss as to how that leap
can be taken given that the MZEA was codified in 2006, but Lansing Schools was decided in 2010.
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“aggrieved party” case law in its entirety as it existed prior to the period that the “interest
affected” had controlled. This Court should decline to further entertain Appellant’s attempt to
corrupt Ofsen’s sound decision, or otherwise issue an opinion affirming the Court of Appeals’
application of O/sen and the “aggrieved party” precedent that it incorporates.

D. Olsen does not oversimplify the “aggrieved party” analysis, as it
contemplates special damages arising when alleged harm is different in
kind or degree from property owners similarly situated.

Appellant presents a brief argument that O/sen’s special damages inquiry incorrectly only
allows “aggrieved party” status when there is a difference in the kind of harm, without inquiring
as to whether there is a difference in the degree of the harm. However, Appellant appears to be
arguing against the proverbial straw man. Olsen articulates the “aggrieved party” standard as
requiring “special damages not common to other property owners similarly situated . . . there
must be a unique harm, dissimilar form the effect that other similarly situated property owners
may experience.” Olsen, at 185. The term “in kind” appears nowhere in Olsen. Olsen ultimately
had no occasion to evaluate the degree of harm because the alleged harms were only “complaints
of anticipated inconvenience and aesthetic disappointment,” as well as claims based on notice
and participation in proceedings; thus, there was no clear claim of a different degree of harm.
Olsen, 325 Mich App, at 186, 193.

Notwithstanding the fact that O/sen did not require the Court of Appeals to address the
degree of harm, the standard as articulated in O/sen does not preclude the review of the degree
of harm, and the Court of Appeals has in fact considered the degree of harm in subsequent cases.
See e.g. Our EGR Homeowners Alliance v. City of East Grand Rapids, unpublished opinion per
curiam of the Court of Appeals issued June 11, 2020, 2020 WL 3121035, at *3 (Docket No.
3469413) (Ex 5) (“Alliance has not established, however that Spectrum’s requested variances and

proposed site plan will result in more damage than their own proposed plans.”); Kingsbury
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Country Day School v. Addison Township, unpublished opinion per curiam of the Court of Appeals
issued Feb. 18, 2020, 2020 WL 814703 (Docket No. 344872), at *4 (Ex 6) (“to the extent that
appellants allege that the school, and the students attending the school, are at a heightened risk
if the cellular tower were to collapse . . . constitute special damages); Ansell v. Delta County
Planning Commission,

Mich App___, 2020 WL 3005856, at *4 (2020) (“Such concerns,

however, do not show that appellants stand to suffer any greater negative impacts from the
proposals than do their neighbors.”) (emphasis added in each quote).

Likewise, in this case, the Court of Appeals clearly stated “we do not interpret Olsen as
foreclosing any possibility that such [general] harms cou/d result in a party being aggrieved, if for
some reason, those harms specifically or disproportionately affect that particular party in a

nr

manner meaningfully distinct from ‘other property owners similarly situated.” Saugatuck Dunes,
at *4, emphasis added. Thus, O/sen and its progeny does contemplate “aggrieved party” status
being available when an alleged harm is proven to be different in degree.® Appellant consequently
presents no reviewable question on this issue, but merely disagrees with the Court’s interpretation
of whether its harms were sufficiently distinct in kind or degree.!?
E. The Court of Appeals’ application of the “similarly situated property
owners” approach to “aggrieved party” analysis since O/sen has been
consistent and reliable.

Appellant additionally invites this Court to conclude that the current conceptualization of

the “aggrieved party” test is being applied haphazardly, but its argument on this point rests on

% This Amicus’ observations regarding the O/sen lines’ degree of harm assume that the reference
group is similarly situated property owners. As North Shores points out, a standard evaluating
the degree of harm with reference to the public at large would be unworkable, and likely would
always result in “aggrieved party” status given that nearby property owners would be able to
leverage their proximity to allege that they would experience certain harms to a greater degree
than the public.

10 Even if the standard were interpreted as requiring harms that are different “in kind,” this would
be consistent with this Court’s interpretation of special damages in the takings context. Mays,
supra, at *10.
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implausible inferences from a selective reading of five recent Court of Appeals decisions engaging
the “aggrieved party” standard. Appellant presents a summary chart of these cases from which
it infers that, because the Court of Appeals more often than not has affirmed the circuit court in
these recent cases, the Court of Appeals must not be following the de novo standard of review
and/or that the “aggrieved party” standard is not working. (Appellant’s Supp. Br. p. 20-21.)
Appellant goes even further, claiming that, since different Court of Appeals judges have
participated in the panels affirming circuit court decisions, there must be widespread confusion
at the Court of Appeals. (Appellant’s Supp. Br. p. 21.)

Notably absent from Appellant’s case comparison is any meaningful engagement of the
facts of these cases that would test the alternative hypothesis that the Court of Appeals reached
the right decisions not out of confusion, but because they were the right outcomes on a de novo
review of the facts with reference to the “aggrieved party” standard. Indeed, though Appellant
attempts to portray these decisions as somehow inconsistent, it never actually asserts that any
of them reached the wrong result. Nor does Appellant offer a coherent explanation as to why,
taken as a whole, these five cases indicate a problem with the “aggrieved party” inquiry in zoning
appeals. Likewise, Appellant glosses over the fact that the Court of Appeals found person to be
“aggrieved” in three of these five cases, thus indicating that the longstanding formulation of the
“aggrieved party” standard being employed by the Court of Appeals is hardly an impossible
standard to meet when the facts warrant finding a person to be aggrieved.

Since Appellant has declined to explain why these five cases indicate that the “aggrieved
party” standard is being applied incorrectly, it is a worthwhile endeavor to examine each of these
cases individually. Doing so reveals that each properly applied the “aggrieved party” standard as
articulated in Ofsen and reached results that can be readily reconciled. Far from indicating

confusion, these collective cases establish a valuable coherent framework for evaluating whether
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a proposed zoning appellant is “aggrieved” that this Court should either decline to review, or
expressly endorse.!!

First, Baker v. Township of Bainbridge, unpublished opinion per curaim of the Court of
Appeals issued April 30, 2020 (Docket No. 347362 (Ex 7), presented an especially unique set of
facts that epitomize the type of unique harm required for one to be “aggrieved.” The Baker
plaintiff resided in the only home that was immediately adjacent to a challenged auto repair/used
car sales center. The surrounding area was vacant farmland. In addition, the Baker appellant
alleged specific non-aesthetic nuisance effects on the use of her home, including noise and odor
intrusion from auto center operations. The circuit court had denied Ms. Baker aggrieved party
status based on a conclusion that the types of harms she alleged were not unique, and that some
were speculative. 7d., at *2.

However, the Court of Appeals reversed, finding that, as compared to the surrounding
properties, Ms. Baker’s was the only one that was occupied for residential use, and that the harms
Ms. Baker alleged were accordingly specific and unique to her property. Indeed, this was an
unusual case where there were no similarly situated properties. Id., at *4. And, while the Court
of Appeals did refer to the fact that “others in the township” or the “general vicinity” might
experience some of the conditions that Ms. Baker would experience (which certainly is consistent
with an assessment of similarly situated surrounding property owners), the Court of Appeals’ very
brief discussion to this extent appears to have been designed simply to punctuate the uniqueness

of Ms. Baker’s harm as compared to the surrounding property owners. Id., at *4.

' While unpublished opinions do not create binding precedent, this Amicus engages the following
unpublished opinions insofar as they are properly used as a guide to discerning the Court of
Appeals’ contemporary treatment of the “aggrieved party” standard in zoning cases, and to
address the arguments that Appellant has advanced in relation to these cases. MCR 7.215(C)(1);
Paris Meadows v. City of Kentwood, 2878 Mich App 136, 139 n. 3 (2010).
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Kingsbury County Day School, supra, presented another very fact-specific claim to
“aggrieved party” status that is far different from the sweeping claims to alleged by the Appellant
in this case. That case involved a challenge to a township’s grant of a variance from the minimum
setbacks required for a 197-foot-tall cellular tower, which would be built just 90 feet away from
the property of the Kingsbury County Day School. The parties did not dispute that the school,
including its playground, would be within the so-called “fall zone” of the cellular tower (which was
calculated as being equal to the height of the tower). Because the school had a uniquely
heightened risk of damage in the event that the cellular tower were to collapse, and the setback
requirements were intended to protect property owners from such damage, the Court of Appeals
found that the circuit court correctly held that the school was an “aggrieved party” qualified to
challenge the township’s grant of the variance. /d., at *5.

Appellant does not dispute that the Court applied the “similarly situated property owners”
standard of Ofsen in this case. (Appellant’s Supp. Br. p. 20.) Nor does Appellant provide any
evidence that the Court of Appeals’ reference to “other members of the community” (as modified
by a reference to “other property owners” in the immediately following sentence) somehow
indicated confusion about whether the Lansing Schools standard applied, or that this fleeting
statement somehow generated an incorrect or inconsistent result.

Appellant likewise offers no plausible explanation as to how the decision in Our EGR
Homeowners Alliance, supra, contributes to a narrative of confusion and inconsistency at the
Court of Appeals. If anything, Appellant’s discussion of Our EGR Homeowners effectively
endorses the Court of Appeals’ handling of the case. Appellant notes that the Court of Appeals
engaged extensive factual evidence rebutting the appellant property owners’ alliance claiming
that property owners adjacent to the hospital construction project at issue in that case would

suffer unique aesthetic effects or property damage caused by construction.
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Significantly, Our EGR Homeownersis not so much decided under the component of O/sen
requiring special damages as it is the portion requiring the special damages to flow from the
zoning decision itself, not the underlying facts of the case. Thus, while the Court of Appeals did
conclude that the appellant had not proven the alleged damages, it also noted that the alleged
damages would flow from construction activities, not the City Commission’s grant of variance and
site plan approval for the hospital project. Id., at 3. Accordingly, while Appellant holds out Our
EGR Homeowners as giving this Court a path to second-guess the factual determinations in this
case and find that its affiants alleged and proved special damages, Appellant bypasses the
question of whether those special damages flow from the zoning decision, consistent with
Appellant’s general overlooking of Federated’s distinction between the source of harm in the
general standing context versus the appellate context. As will be further discussed in Section III,
infra, while the instant Appellant was correctly found not to have stated special damages at all,
even if any facts were to be construed as stating a unique harm, that harm does not flow from
the ZBA's decision in this case.

Next, Appellant cites Ansell, supra. The Ansell appellants challenged the Delta County
Planning Commission’s decision to grant conditional use permits to a windmill company for the
construction of 36 wind turbines on the Garden Peninsula in Delta County. As characterized by
the Court of Appeals, the Ansel/ defendants “argued how specific violations related to noise,
violations, light pollution, property values, aesthetics, and environmental concerns affected
residents living in the county.” Id. They also claimed aggrieved party status based on their
participation in the planning commission proceedings, and public health concerns. Id., at *4.
The Ansellappellants additionally argued that the wind turbines were close enough to their homes
that they would be uniquely impacted by turbine noise and flicker exceeding zoning ordinance

limitations.
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While the Court of Appeals speculated that such claims might provide standing for a future
private nuisance abatement action if the appellants’ concerns were to materialize, it found that
the allegations did not create a private cause of action regarding wind turbine permit approvals,
nor did they support a finding of special damages for purposes of the aggrieved party analysis.
Id. Moreover, it pointed to the windmill company’s undisputed site map, which the Court of
Appeals noted “does not bring to light any special proximity of appellants to the proposed
turbines,” and supported the conclusion that the appellants — whether viewed collectively or
individually — merely alleged a general harm. Id. Accordingly, the Court of Appeals quite
reasonably found that the appellants had not shown harm different from their neighbors, and
therefore did not satisfy the Olsenstandard. Id., at 4. And, again, insofar as the Court of Appeals
referenced the general community, the context of those remarks simply emphasized the non-
uniqueness of the appellants’ harm. Id., at 4. Once again, Appellant has not identified any reason
as to why the outcome would be different if Lansing Schools had been directly applied.

Finally, Appellant references Deer Lake Property Owners, unpublished opinion per curiam
of the Court of Appeals issued Oct. 10, 2019, 2020 WL 5092617 (Docket No. 343965). Appellant’s
chart claims that Deer Lake did not even cite O/sen’s “other property owners similarly situated”
standard to “aggrieved party” analysis, but it did cite the decision. Id., at *5. Deer Lake even
recognized the distinction of O/sen echoing this Court’s distinction in Federated, noting that “the
proper question is not wither Property Owners have ‘standing’ but whether it is a ‘party aggrieved’
by the” decision below. Id., at *5. From there, Deer Lake did appear to take a detour from Olsen,
as it ultimately relied upon Higgins Lake Property Owners Assn v. Gerrish Twp, 255 Mich App 83,
91 (2003) — which did not involve an appeal, but rather addressed standing to bring original
actions under the standard predating Lansing Schools. That said, the operative language of the

Court of Appeals’ holding corrected that deviation insofar as it referred to “aggrieved” parties and
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found that the alleged harms were not only different from those that might be experienced by
the public at large, but also by “similarly situated neighbors.” 7d., 6.

In Deer Lake, the Court of Appeals appears to have given particular weight to the fact
that the DLPOA appellants were riparian property owners, who were in close proximity to the lot
at issue in the case that was owned by the Deer Lake Knolls Homeowners Association and had
been approved for expanded keyhole access to Deer Lake by owners of back lots. Id., at *5.
While the Court of Appeals correctly acknowledged that alleged harms related to aesthetics,
environmental impacts, and overcrowding conditions are generally inadequate to establish
“aggrieved party status,” the riparians had adequately pled that the additional docks — which,
again, would serve non-riparian backlot owners — posed a risk of generating erosion,
environmental effects, and property value risks unique to their riparian properties. Id., at *5. As
will be further explained in Section III, these critical facts in Deer Lake make it distinguishable
from the instant case, where none of the affiants’ alleged harms flow from any special proximity
to the PUD development area, and where the only allegedly “adjacent” neighbor is not adjacent
to the development itself, but to North Shores’ contiguous property nearly a half mile away and
out of view of the development

Ultimately, considering the recent “aggrieved party” cases as a whole, and with reference
to each case’s complete facts, Appellant’s attempt to sound the alarm that the “aggrieved party”
case law is in disarray is utterly unsupported. To the contrary, these five most recent cases
demonstrate that the Court of Appeals has successfully and rapidly developed “aggrieved party”
case law to provide powerful illustrations of what allegations do and do not qualify for “aggrieved
party” status, based on strict adherence to the standards reaffirmed in Olsen. The decisions also
reflect a fact-intensive inquiry, consistent with this Court’s longstanding guidance that zoning

cases must be judged on their own facts. Brae Burn, 350 Mich at 432. And, while the Court of
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Appeals has occasionally made fleeting references to general standing-style “community at large”
language, Appellant does not cite, and the Court of Appeals’ opinions do not reflect, a single
instance where the Court of Appeals mistakenly substituted Ol/sen with the Lansing Schools test,
or where application of the Lansing Schools test would have generated a different result.

Stated simply, the “aggrieved party” standard as articulated in O/senis working. Appellant
just does not like how it works out for its specific claims. This Court should decline to further
entertain this appeal, or should alternatively issue an opinion affirming the Court of Appeals’
articulation and application of the “aggrieved party” standard in this case.

F. Reversing O/sen risks thwarting projects through the burden of the costs
and timeline of the litigation process, while also exposing municipalities to
uncertainty in the administration of their zoning ordinances and the risk of
increased takings lawsuits.

Aside from increasing the burdens on the courts, navigating Appellant’s proposed
“aggrieved party” regime creates a risk that municipalities and property owners will unnecessarily
incur increased costs to defend zoning decisions. It also would introduce uncertainty about the
scope of interests communities need to take into account when making their zoning decisions.

Opening the zoning appeals process to a wide range of prospective appellants, including
organizations with national memberships like the Environmental Amici, will also create uncertainty
about the finality of zoning decisions. Many projects requiring zoning approval run on tight
timetables (e.g. when an applicant has entered a purchase agreement for property contingent on
zoning approval), while others run on tight margins (e.g. run-of-the-mill small residential projects,
or larger projects whose financing is contingent on zoning approvals). The delaying effect of
ongoing appeals can push back the timeline for construction, and missing an entire construction
season can elevate construction costs and property holding costs. Expanding the scope of who

can be an “aggrieved party” and/or the process of developing a new line of precedent testing

who can be an “aggrieved party” will provide opponents of projects, business competitors, and
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angry neighbors an enhanced means to thwart projects simply by imposing a disfavored property
owner with the financial and time burden of the legal process. North Shores is fortunate to have
the wherewithal to see this process through to this state’s highest court, but for every North
Shores, there is certain to be many other individual property owners, small businesses, and
developers with more limited means who will be deprived of the opportunity to use their
properties in a manner that is otherwise compatible with a community’s zoning ordinance merely
because one person or organization wants to have veto power over that property owner’s rights.
And, in the worst case scenario, if this type of opposition results in a property owner being
deprived of the right to use their property consistent with the zoning ordinance, then
municipalities will pay the price as they become exposed to more takings, due process and equal
protection claims. This is a realistic threat given that even a property owner of modest means
can now directly pursue federal takings litigation without needing to pursue state court remedies
to completion, and thus immediately pursue claims for which damages — as well as their fees and
costs - may be fully compensable under 42 U.S.C. §1988. Knick v. Twp. of Scott, 139 S.Ct. 2162,
2167 (2019). This probability also illustrates a glaring inequity that could result from expanding
the scope of the “aggrieved party” inquiry beyond one that aligns with existing appeal and zoning
jurisprudence. As discussed previously, a person or entity with some rather tenuous claim to
“aggrieved party” status (such as the affiants in this case), would enjoy the ability to potentially
destroy a project despite the fact that, if the project were to proceed as approved, that challenger
would not otherwise be able to satisfy the special damages standard for a takings claim.
Accordingly, this Court should maintain the properly-limited nature of the zoning appeals
process as compared to the general standing process to ensure that the universe of persons who
may be entitled to be “aggrieved parties” in zoning appeals is no greater than the universe of

persons whose property interests could satisfy a takings claim under Mays. Per the preceding

30

N 60:2t:€ 020T/€2/6 DS £4q AIATADTY



discussion, the current conceptualization of “aggrieved party” status as restated in Olsen is a

proper appellate complement to this Court’s articulation of the standards to be satisfied in original

zoning-related challenges. Therefore, this Application does not present a question meriting this

Court’s review, or the Court of Appeals should be affirmed.

II. THE “"PERSON AGGRIEVED” STANDARD OF MCL 125.3604(1) IS THE SAME AS
THE “PARTY AGGRIEVED” STANDARD OF MCL 125.3605, AND THE OLSEN
STANDARD APPLIES TO BOTH.

A. The proper emphasis in interpreting the terms “persons aggrieved” and
“aggrieved party” is on the modifying effect “aggrieved,” which gives both
terms the same meaning.

Appellant proposes that, while a broad group of “persons aggrieved” should be able to
appeal to the ZBA, “the class of individuals who may bring appeal [to the circuit court] is narrowed
to aggrieved parties — those that brought, defended, or participated in the ZBA proceedings
sufficient to confer status of a party to the proceedings.” (Appellant’s Supp. Br. p. 30.) However,
if the term “aggrieved party” was so narrow as to be limited to the parties of record in a pre-
circuit court proceeding, then presumably the statutes, court rules, and this state’s case law would
be so direct. And, if this were the definition, then the lead question involved in this appeal — that
is, whether the “party aggrieved” standard requires a showing of special damages not common
to other property owners similarly situated — would be moot since the question would come down
to whether or not the proposed aggrieved party was actually a party to the proceedings below.

Indeed, Appellant’s argument that the term “aggrieved party” should be so narrowly
construed directly conflicts with its lead argument that the term “aggrieved party” should be
evaluated with respect to the Lansing Schools standard. Notably, it appears that, rather than
advocating some definition of “person aggrieved” that would afford Appellant a greater

opportunity to seek review of a zoning decision than it would have under the Olsen test (or

Lansing Schools test), it simply advocates shifting and confining the Olsen (or Lansing Schools)
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test to the “person aggrieved” concept, while redefining the concept of an “aggrieved party” in a
way that does not comport with this Court’s established definition of an aggrieved party on appeal
as articulated in Federated and its progeny, and which would actually result in a reduction in
appellate rights (as will be further discussed in part II-B, infra).

This line of thought is, admittedly, confusing. Fortunately, this Court need not further
engage the matter, because the terms “person aggrieved” and “aggrieved party” are
indistinguishable, and the Olsen test applies to both. The conflict and confusion inherent in
Appellant’s arguments is avoidable if, instead of focusing on the words “person” and “party,”
emphasis is placed on the universally applicable modifying effect that the term “aggrieved” has
on both of these terms. While Appellant relies on rote definitions of the terms “person” and
“party,” standing alone, it does not offer a single definition or case citation to support finding a
difference in the meaning of the terms “person aggrieved” or “aggrieved party.” This is not
surprising since applicable case law reflects that these terms are used interchangeably, such that
they have the same effective meaning rooted in the significance of the term “aggrieved.”

For example, in Olsen, the Court of Appeals pointed to MCL §125.3605 (which includes
the “aggrieved party” language), in support of its notation that the MZEA “incorporated the
‘aggrieved person’ threshold.” O/sen, 325 Mich App at 189, emphasis added. Likewise, it asserted
that it was aligning its “decision interpreting that language of the MZEA with the body of caselaw
interpreting the ‘aggrieved person’ threshold.” Id. Similarly, in a footnote within Brink, supra, the
Court of Appeals referenced a law review article entitled the “Aggrieved Person” for the
proposition that “we see no reason for abandoning the general rule that “(t)hird parties will be
permitted to the courts as persons aggrieved if they can show . . . special damages.” Brink, 81
Mich App at 103, n. 1. This language was later expressly incorporated into the Court of Appeals’

discussion of the “aggrieved party” standard in Village of Frankiin, 101 Mich App at 556.
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Brink and Village of Franklin are notable since they invoke a definition of “party” as
referring to a “third party” who may seek “aggrieved” status (like Appellant), as opposed to a
“party of record” in a proceeding. And, while Appellant asserts that the term “person” is more
inclusive than “party,” one need only look to its own offered definition of “party” to determine
that the distinction is not so clear. As cited by Appellant, “The term ‘parties’ includes all persons
who are directly interested in the subject-matter in issue,” among others. (Appellant’s Supp. Br.
p. 29, fn. 119, citing Black’s Law Dictionary Online.) Thus, even under Appellant’s
conceptualization, a party can be a person, and a person can be a party. Moreover, one can
conceivably be “directly interested in the subject matter in issue” without being either a party of
record or“directly interested” in a manner that qualifies one to be “aggrieved.”

Ultimately, for purposes of determining who can appeal a zoning decision at any particular
stage of the appellate process, the operative question is not whether the proposed appellant is a
“person” or a “party,” but whether the proposed appellant is “aggrieved.” Since the term
“aggrieved” ultimately modifies the terms “person” and “party,” and Appellant’s conceptualization
of the term “party” is more limited than the a decades-long line of “aggrieved party” caselaw
would even suggest, Appellant does not present a viable case for this Court to entertain, must
less adopt, its argument that the meaning of “person aggrieved” in MCL §125.3604(1) is different
from that of “party aggrieved” in MCL §125.3605. This Court should therefore deny Appellant’s
application for leave to appeal, or affirm the Court of Appeals.

B. Appellant’s conceptualization of a distinction between “persons aggrieved”
and “aggrieved party” is based on a mistaken premise that all zoning
appeals to the circuit court are initially reviewed by the ZBA.

As an alternative to citing definitions of “person” and “party,” standing alone, Appellant

argues that the use of “person aggrieved” with reference to an appeal of a decision to a ZBA and

“party aggrieved” with reference to an appeal of a zoning decision to the circuit court reflects that
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“the Legislature was distinguishing between the two stages of the zoning appeal process by
stating that ‘persons’ may appeal to a ZBA while the litigants that the next stage — appeal to

III
.

circuit court — are the ‘parties to the appeal.” (Appellant’s Supp. Br. p. 28, emphasis added.)
More specifically, Appellant argues that “the Legislature intended that the class [of] people able
to appeal a zoning determination to a zoning board of appeals should be broader than those who
may later appeal a zoning board of appeals decision to circuit court.” (Appellant’s Supp. Br. p.
29.) However, Appellant’s premise is flawed, as the MZEA does not create a uniform “two-stage”
zoning appeals process for all types of zoning decisions.

For special land uses (SLU) and planned unit development (PUD) decisions (as is at issue
here), the MZEA provides that “an appeal may be taken to the zoning board of appeals only if
provided for in the zoning ordinance.” MCL §125.3603, emphasis added. Thus, while the
Saugatuck Township Zoning Ordinance existing at the time of Appellant’s appeal provided for ZBA
review of the Planning Commission’s PUD decisions (creating what Appellant would style as a
“two-stage” appeals process), the default that exists in many communities is for a PUD decision
to be directly appealable to the circuit court, thus bypassing the ZBA. In fact, this is now the
case in Saugatuck Township, as, during the pendency of this appeal, the Township amended its
Zoning Ordinance to eliminate the ZBA’s authority to review the Planning Commission’s decisions
regarding PUDs. Saugatuck Township Zoning Ordinance §40-72(b). (Ex 9.)

Where a zoning ordinance does not provide for ZBA review of an SLU or PUD decision,
then that decision is considered final and may be appealed directly to the circuit court. Ansel/ v.

Delta County Planning Commission, Mich App

, 2020 WL 3005856 at *3 (2020), citing
Carleton Sportsman’s Club v. Exeter Tp. 217 Mich App 195, 199 (1996). Through its recent
published decision in Ansel, the Court of Appeals concluded that the “aggrieved party” standard

as articulated in O/sen with respect to appeals from a ZBA equally applies to appeals of zoning
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decisions for which no appeal to the ZBA is available. Id. This finding recognizes the parallels
between MCL §125.3603, MCL §125.3606, and MCR 7.122(C)(1)(a), all of which refer to an
“aggrieved party” bringing a zoning appeal to a circuit court, regardless of whether or not the
challenged decision was issued by a ZBA. The Ansel/ decision ensures that “both appeals from a
township board and municipal zoning commission planning board are entitled to the same
review.” Id., at *3, emphasis added.

Contrary to the direction of Ansell, Appellant’s conceptualization of a difference between
an “aggrieved party” and “person aggrieved” would result in appeals from non-ZBA decision-
makers being subject to different review (i.e. by a different prospective pool of “aggrieved”
appellants), solely based on whether an appeal is made to a ZBA or directly to the circuit court.
By way of illustration, under Saugatuck Township’s old ordinance providing for appeals of Planning
Commission PUD decisions to the ZBA (as is at issue here), Appellant’s conceptualization results
in Appellant asserting that it is within the universe of prospective “persons aggrieved” who could
try to prove “aggrieved” status for purposes of appealing the Saugatuck Planning Commission’s
PUD decision to the ZBA, and then would become an “aggrieved party” qualified to appeal to the
circuit court only after receiving a decision from the ZBA.

This begs the question of where Appellant would stand today now that Saugatuck
Township has amended its zoning ordinance to eliminate the ZBA’s power to hear PUD appeals,
thus making direct appeal to the circuit court the only avenue for challenging the Planning
Commission’s decision. If, as Appellant claims, the “person aggrieved” concept is uniquely
applicable to the ZBA’s jurisdiction to hear appeals, then it clearly would not be relevant to
evaluating a direct appeal to the circuit court. And, if Appellant’s narrowed construction of an
“aggrieved party” were to be uniformly applied to a direct appeal to the circuit court, then

Appellant would have to concede that it would be excluded from even attempting to appeal the
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Planning Commission’s decision since it was not a party of record in the Planning Commission
action. This result would conflict with Anse/, which just made it clear that any “aggrieved party”
satisfying the Olsen test can directly appeal a non-ZBA decision to the circuit court.

Ultimately, the net effect of Appellant’s “person” versus “party” arguments would ironically
be to replace the theoretically-sound variation between original standing and appellate “aggrieved
party status” with two novel inconsistencies in the application of zoning appeal standards - one
between appeals to the ZBA and appeals to the circuit court, and the other between direct appeals
from an administrative body and appeals from a ZBA reviewing another administrative body’s
decision. Appellant’s manufactured distinctions would also result in a reduction of the universe of
prospective persons who could seek direct review of a local administrative body’s decision in the
circuit court in cases where that decision is not subject to initial appellate review by a zoning
board of appeals.

The only conceivable way around these outcomes would be to create two separate
definitions of an “aggrieved party” tied to whether or not a community permits ZBA appeals for
the decision, in which case the definition of “aggrieved party” applicable to direct appeals to the
circuit court would presumably track the currently-existing definition of an “aggrieved party,”
overlap Appellant’s proffered definition of a “person aggrieved” for ZBA appeals, and bring the
inquiry full-circle to the point of determining that a “person aggrieved” and an “aggrieved party”
is a distinction without a difference. This confusing outcome can be readily avoided by accepting
the current lack of a distinction between “persons aggrieved” and “party aggrieved.”

Aside from the disparities that would be created, Appellant’s conceptualized distinction
would also risk creating a disincentive for communities to provide an additional layer of due
process for zoning appeals within their own administrative systems since doing so would expose

communities’ decisions to potential review by a wider range of “aggrieved persons” than could
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bring an action in circuit court — which will ultimately impact a property owner’s right to use his
or her property without extensive litigation. And, if municipalities choose not to assign their ZBAs
additional appeal powers, or to eliminate those powers, then that means more local decisions
could be channeled to the state’s courts, as discussed in Section I-F of this brief, supra. Thus,
this Court should maintain a consistent approach to the “aggrieved party” standard that applies
equally to appeals to a ZBA and appeals to a circuit court.

C. It is appropriate and necessary for a ZBA to be empowered to review its
own jurisdiction over a matter, such that the appellant must not only allege,
but prove its “aggrieved” status to the ZBA.

As a final attempt at distinguishing between a “person aggrieved” and an “aggrieved
party,” and the standards that should be applied at each stage, Appellant insists (without citation
to any legal authority) that the ZBA should be limited to receiving the appellant’s factual assertions
underlying its claim to “standing,” while an actual determination as to whether those facts qualify
the person as being “aggrieved” should be deferred until the circuit court hears the appeal.
(Appellant’s Supp. Br. p. 32.) This assertion is premised on an overly restrictive interpretation of
the ZBA's powers and misapprehends the fact that a court need not defer to a ZBA's
interpretations on matters of law as indicating that the ZBA cannot rule on its jurisdiction to hear
a matter.

This Court has recognized that substantive issues addressed in zoning cases commonly
present mixed questions of law and fact. Macenas v. Village of Michiana, 433 Mich 380, 394
(1989). In some cases, ZBAs are even called upon to evaluate pure questions of law, as when
an applicant seeks an interpretation of a zoning ordinance. Id., at 396. While a reviewing court
is to give deference to a ZBA’s factual findings, the court is not bound by a ZBA’s determination

on questions of law. Id., at 394-395. However, the fact that the courts are not bound by the

37

N 60:2t:€ 020T/€2/6 DS £4q AIATADTY



ZBA's interpretations of legal questions is not tantamount to a prohibition on the ZBA making
such interpretations in the first instance.

Appellant does not appear to dispute that the ZBA may only decide matters within its
jurisdiction. Nor does it appear to dispute that the ZBA could dismiss an appeal if a matter is not
within its jurisdiction. (See, e.g., Lubienski v. Scio Tp., unpublished opinion per curiam of the
Court of Appeals issued March 23, 2010, 2010 WL 1052284 (Docket No. 288727 and 288769).)
(Ex 10.) It follows that the ZBA should have the authority to determine whether a person is an
“aggrieved party” to invoke the ZBA's appellate jurisdiction in the first place.

Allowing the ZBA to require an appellant to not only allege, but prove, its aggrieved party
status is consistent with its role as the first body reviewing the matter on an appellate postures,
similar to Olsen’s treatment of evaluating “aggrieved party” status when the circuit court is the
first reviewing body on appeal. In Olsen, the appellant argued that the appellees (who had
initiated the circuit court appeal and prevailed) lacked standing to bring their appeal in the circuit
court. The appellees argued in the Court of Appeals that the appellants waived their “standing”
argument because they did not challenge the appellees’ “aggrieved” status before the ZBA.
However, O/sen involved only a “one stage” appeal, whereby the ZBA was the first body to hear
the issue. Thus, when the appellees appeared before the ZBA, they did so in the context of the
initial public hearing that was open to all, not as parties appealing a decision of another body.
Thus, there was no basis for challenging whether the appellees had the right to offer public
comment. Moreover, the ZBA had not even issued a final decision yet, so there was no way to
know who or how a person might be “aggrieved.” The Court of Appeals therefore determined
that the circuit court was the first place where an appeal was being taken, and thus the first

forum in which the “aggrieved party” issue could be raised and adjudicated.
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Olsen is different from the instant case since, here, the ZBA itself was sitting as the
appellate body over the Planning Commission. However, the same theory should apply to
recognize the ZBA’s ability to review its jurisdiction over the appeal. Under the logic of Olsen,
since a person must be “aggrieved” to appeal a Planning Commission decision to the ZBA, it is
appropriate for the ZBA to adjudicate whether the prospective appellant is “aggrieved” as required
to invoke the ZBA’s appellate jurisdiction. To simply allow a party to allege “aggrieved party”
status, but wait until a possible circuit court appeal to prove “aggrieved party” status would
introduce a further disparity in the treatment of zoning appeals based solely on the forum in
which the appeal is first taken. It would also run contrary to the long-established requirement
that a challenger of a zoning decision must not only allege, but prove, its “aggrieved party” status.
See, e.g., Marcus, 1 Mich App at 135-136; Joseph, 5 Mich App at 569; Unger, 65 Mich App at
584.

Appellant’s “allege now, prove later” approach to invoking appellate jurisdiction also
implicates the same issues raised in the previous subsection, as an improper appellant that
succeeds in challenging a grant of a zoning approval could conceivably thwart a project that had
initially been appropriately approved by forcing a property owner to endure the cost and delay of
the appellate process. And, since the ZBA’s decision is “final” for purposes of ripening a federal
constitutional claim regardless of whether other state remedies are exhausted, Appellant’s
proposed procedure could expose municipalities to a heightened risk of exposure to takings
claims. Knick, supra.

Ultimately, since the ZBA acted appropriately in determining that it lacked jurisdiction in
this case, the Application presents no question meriting review or reversal on this or any other

portion of its Application that relies on the “person aggrieved” versus “party aggrieved” question.
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III. THE COURT OF APPEALS CORRECTLY AFFIRMED THE ALLEGAN COUNTY
CIRCUIT COURT'S DISMISSAL OF APPELLANT'S APPEALS FROM THE
DECISIONS OF THE SAUGATUCK TOWNSHIP ZONING BOARD OF APPEALS.

As the Court of Appeals has not erred in articulating or implementing the “aggrieved party”
standard as a general matter, the only remaining question is whether it applied the standard
appropriately in the instant case. As the affiants in this case offer nothing but allegations of
generalized hypothetical harms that relate to the general facts of the case rather than the ZBA's
decision itself, and do not allege and prove harms different from either other property owners
similarly situated orthe public at large, the Court of Appeals’ reached the correct result under the
Joseph-Olsenline of cases, and Appellant would not even be able to succeed if the more generous
Lansing Schools standard applied.

A. Appellant’s alleged harm does not arise from the decision of the ZBA, itself.

Notably absent from Appellant’s (and the Environmental Amici’s) defense of Appellant’s
claim to “aggrieved party” status is any explanation regarding how Appellant’s alleged harm arises
from the ZBA's decision itself. Even if Appellant were to succeed in asserting that special damages
should be considered with reference to the community at large rather than similarly situated
property owners, it does not contest the portion of “aggrieved party” analysis articulated in Olsen
and this Court’s decision in Federated indicating that the special damages must arise from the
challenged decision, not the underlying facts of the case. As ably explained in Appellee North
Shores’ briefing, the underlying zoning approval in this case was a PUD designed to give North
Shores some flexibility in the layout of its development.

Here, even without the PUD approval or any decisions of the Planning Commission or ZBA
— North Shores could have developed the property, with waterfront access, and at a greater
density. The Zoning Ordinance would allow North Shores to develop 33 homes and 48 boat slips

by right, and their approved plan provides for 23 homes and just two more boat slips. There is
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nothing in any of the proffered affidavits indicating how the PUD approval, itself, has generated
effects that would not otherwise have occurred if the property was developed without the PUD
approval. Indeed, the affiants merely object to any development at the site — period. The zoning
appeals process cannot be used purely to thwart development, and Appellant’s desire to prevent
North Shores from ever using its property fails to establish that it is aggrieved by the ZBA’s
decision as required to initiate an appeal of that decision.

B. Appellant’s proffered affidavits fail to allege and prove special damages
under either the O/sen standard or Lansing Schools standard.

Even if the alleged harms in this case were construed as arising from the ZBA’s decision,
rather than the general facts of the case, the affiants’ alleged harms are common both to similarly
situated property owners and, more importantly, the citizenry at large. While these affidavits are
couched in language of personal knowledge of facts, they actually are little more than lists of
“worries,” hypothetical fears, and not-in-my-backyard-style arguments that are precisely the
types of allegations that the “aggrieved party” standard is intended to deflect. Even where they
allege a heightened interest, they do not present facts to prove that these alleged interests are
anything but hypothetical or of a common kind and character to others. Thus, the affidavits fail
to establish “aggrieved party” status under O/sen, and likewise could not do so under the Lansing
Schools test.

Perhaps the most defective affidavit is that of Patricia Birkholz. While Ms. Birkholz is now
deceased, even when she signed the affidavit, the affidavit did nothing to establish her or the
Alliance’s status as an “aggrieved party.” Ms. Birkholz clearly had a laudable record of public
service and was proud that she contributed to the designing and planning of Saugatuck Dunes
State Park and had her name affixed to the Paritica Birkholz Natural Area. But this means nothing
for the “aggrieved party” inquiry, as the mere fact that Ms. Birkholz participated in the design

and/or preservation of a physical space gave her no more of a claim to “aggrieved party” status
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than, for example, an architect who might be distraught that a building she designed would be
leveled to make way for new development.

Likewise, nothing in either Olsen, Lansing Schools, or subsequent cases vests a former
policymaker with “aggrieved party” status to challenge the policy decisions of a government based
on her past involvement with those policies, or a fear that a new wave of political actors is
threatening her “legacy” (Birkholz Affidavit, 916) or her ability to be perceived as a “trustworthy
steward” of grant money. (Birkholz Affidavit, §19.) Ms. Birkholz’s focus on speculative personal
reputational harm, policy disagreements, and broad platitudes about one’s experience with the
dunes that would be common to any nearby property owner who enjoys the dunes is precisely
the type of generalized and hypothetical harm that fails to establish “aggrieved party” status,
whether reviewed under Olsen or Lansing Schools. Rather, these allegations sound in the type
of grievances that this Court has long held should be negotiated in the legislative process or at
the ballot box. Brae Burn, supra.

Similarly, affiant Liz Engle, who lives over three miles from the proposed development, 2
claims “aggrieved party” status based on being a real estate agent in the area, but her affidavit
indicates nothing but mere disagreement with the Planning Commission’s decision and fear of
speculative lost profits. Ms. Engle’s affidavit is based on multiple layers of speculation and
conjecture, as she asserts that she “believes” (without any facts indicating the basis of her belief)
that certain natural areas and past policy decisions drive up property values in the area, a
“concern” that the decision will “disrupt Saugatuck’s strong real estate market” or “impair her
ability to use the Kalamazoo River as a selling point,” and that she will enjoy “lower commissions”

if all of these contingencies are realized. (Liz Engle Affidavit, §11.)

12 Distances cited in this brief are based on those presented in GIS mapping submitted in Appellee
North Shores’ briefing to this Court (North Shores Supp. Br. p. 10), as compared to the addresses
provided in the affiant’s affidavits.
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Aside from being highly speculative, Ms. Engle’s “concerns” are not fact-based allegations
of harm, are nothing different from what may be experienced by any other person who lives miles
away from the development, and certainly are not unique from what somebody who actually lived
and/or owned a business close to the development might similarly experience. Even if the Lansing
Schools standard were to apply, Ms. Engle’s claim boils down to a claim of future “lost profits” in
her line of work, which could be alleged by anybody claiming to have a business relying upon
keeping the property in its current undeveloped state or that has any tangential relationship with
the river. This is the very type of vague general “economic harm” that is insufficient to attain
“aggrieved party status.”3

The same goes for the affidavit of Dave Engle, who lives in the same house as Ms. Engle
over three miles away from the proposed development. He claims standing because he is a charter
fishing boat captain. Like Ms. Engle and Ms. Birkholz, he expresses disagreement with the
decision, which is insufficient to achieve “aggrieved party” status. The balance of his affidavit
alleges very general speculative economic harm that again could be experienced by any similarly
situated property owner or member of the public at large who might have some economic
connection to the river.

The same types of general allegations are raised by Mr. Mort Van Howe, who lives over
six miles away from the development and repeats speculations about how commonly-experienced
river traffic might be affected, including claims based on speculation about what sized boats may

dock at the development. Mr. Van Howe goes on a further detour, warning that the development

13 Denying aggrieved party status based on speculative claims of future lost profits is also
consistent with precedent in the takings context establishing that, absent accompanying evidence
of lost property value, “claims for lost expected profits are generally too speculative to require
just compensation.” 7ime Out L.L.C. v. New Buffalo Tp., unpublished opinin per curiam of the
Court of Appeals issued Jan 8, 2009, 2009 WL 50065 at *5. (Docket Nos.. 278916, 2009 WL
50065) (Ex 11).

43

N 60:2t:€ 020T/€2/6 DS £4q AIATADTY



may bring inexperienced boaters who will not follow maritime rules and/or who might experience
storms on Lake Michigan. (Van Howe Affidavit, §15-18.) Aside from being completely speculative,
this is going extremely far afield of any harm actually traceable to the Planning Commission’s
decision. And, insofar as Mr. Van Howe alleges that these speculative scenarios will increase “the
risk and burdens on other boaters, such as myself,” and that a Chicago couple that he hosted on
his yacht was shocked by news of the North Shores development (Van Howe Affidavit, §919, 22),
his allegations prove nothing other than the non-uniqueness of his claimed harm.

The non-uniqueness of Mr. Engle’s and Mr. Van Howe's alleged harm is further
demonstrated by the affidavit of Mike Johnson, owner of the Coral Gables Complex in the City of
Saugatuck (which is over a mile away from the actual development). Mr. Johnson raises a highly
speculative claim of vicarious harm if a person rents one of his jet skis, if that person travels to
the development area, if the area is congested at that time, if the person then gets in an accident,
and then if his insurance costs increase. (Johnson Affidavit, § 7.) And, while Mr. Johnson claims
that the development may create a nuisance, the “aggrieved party” status is not a means of
challenging approval of a project merely because it may be capable of generating nuisance
effects.

Consistent with this Court’s discussion in Mays, the issue of special damages recognizes
that even the takings analysis tolerates the existence of commonly-experienced nuisance effects.
Mays, ___ Mich___, 2020 WL 4360845 at*9, citing Spiek v. Dep’t of Transp., 456 Mich 331, 332-
333 (1998). The issue is not whether a project may generate a nuisance, but rather whether
some “aggrieved party” is poised to experience a unique effect flowing from the Planning
Commission’s decision. The tourist and boater-related “nuisances” contemplated by Mr. Johnson
would not only be experienced by his patrons, but by any other person using the river, including

those property owners who live along the river (who, incidentally, may find Mr. Johnson’s jet ski
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renters to be just as much of a nuisance). Thus, Mr. Johnson’s affidavit fails the Olsen“aggrieved
party” standard, as well as the Lansing Schools standard.

Another highly speculative and vague claim to standing is found in the affidavit of Chris
Deam, a resident of California who claims to have a cottage about a mile and a half away from

7\

the development. Mr. Deam offers an affidavit that is again heavy on “concern” “worry,” and
disagreement with the Planning Commission, but devoid of facts supporting so much as an
inference of unique harm. A centerpiece of his concern is that the Planning Commission’s findings
related to the instant development “could set in motion a precedent of ignoring guidelines set in
the Master Plan,” which, he claims, “could destroy the Ox-Bow experience, the Crow’s Nest
experience, and the solace my family finds on the Ox-Bow Lagoon.” (Deam Affidavit, 910.) If his
concern is that future Planning Commission decisions may possibly follow this decision as a
“precedent,” then by definition Mr. Deam has not identified a hon-hypothetical harm arising from
the decision actually at issue in this case. The bulk of his objections relate to the aesthetic
experience of the area, but nothing specific to his cottage. Accordingly, Mr. Deam’s affidavit is
just another that alleges general aesthetic harms common to any similarly situated property
owner or user of the river.

Finally, affiants Diane Bily and Kathi Bily-Wallace claim aggrieved party status by virtue of
having a cottage on the Kalamazoo River that is allegedly adjacent to the property at issue in the
case. While their property technically is adjacent to the North Shores’ expansive property
holdings, it is actually nearly a half mile from the portion of the North Shores property that will
be developed pursuant to the PUD. Being nearly a half mile away, their property will not actually
be in view of the development, and therefore their alleged proximity does not indicate any unique
aesthetic impact other than what any other property owner or member of the public would

experience when incidentally passing by the development. This distinguishes their claims from

45

N 60:2t:€ 020T/€2/6 DS £4q AIATADTY



the direct view-based harms alleged by the riparians in Deer Lake. Both Bily affiants also allege
the same type of safety concerns that many of the non-property-owning affiants assert.

It is also notable that the Bilys and other affiants who raise safety concerns describe an
area that is already busy with boat traffic, and they present their concerns as run-of-the-mill
complaints about increased boat traffic. Thus, even if additional boats may change the degree of
the alleged boat traffic compared to present conditions, it does not change the kind of condition
that already exists, nor does it indicate that the increased boat traffic would be disproportionately
experienced by any of these affiants as compared to other similarly situated property owners or
users of the Kalamazoo River. This is exactly the type of harm that was inadequate to establish
aggrieved party status in Unger, supra. Moreover, even if the river is currently busy due to existing
boat traffic, a property owner like North Shores that is simply trying to use its property consistent
with the Zoning Ordinance and the existing development pattern in the area should not be forced
to bear the brunt of the community’s grievances merely because it is developing its property last,
especially in a case like this one where the additional boat slips and boat traffic introduced by the
development is consistent with what it could develop as of right.*

Moreover, while Ms. Bily-Wallace tries to infer that there will be some increase in noise
from the boats, she also admits that she already hears boats go by, and that her cottage is near
a favorite gathering spot for boats. (Bily-Wallace Affidavit, §26.) There is nothing in her affidavit
to suggest that the boats from this new development will generate some consistent buzz of

activity passing by her home, and certainly nothing of greater degree than any other property

14 See, e.g., Troy Campus v. City of Troy, 132 Mich App 441 (1984), applying similar reasoning in
rejecting an City’s traffic-based arguments in support of the City’s denial of an application to
rezone land from single-family to allow construction of medical and office professional buildings
in an area that was already of a substantial office/commercial character. The Court of Appeals
reasoned, “the burden and cost of dealing with these problems should be fairly distributed among
the public, and should not depend upon the fortuity of who develops his land last.” 7roy Campus,
132 Mich App at 456.
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owner in the area. In any event, waterfront property owners on a recreational waterway should
expect to hear some amount of boat noise. And, as Ms. Bily-Wallace lives to the east of proposed
development area (away from Lake Michigan), her speculation about where these new boats will
be heading conflicts with the speculation of affiant Mort Van Howe, who believes that the boats
from the North Shores development will most generally be traveling to the west to go out to Lake
Michigan. (Van Howe Affidavit, §11.) If Mr. Van Howe is correct, then Ms. Bily-Wallace would
actually experience the development to a /esser degree than any property owner or river user
between the marina and Lake Michigan.

Ultimately, not only do the individual affidavits fail to allege and prove specific facts
supporting a claimed unique harm to their individual property rights, but the collective whole of
hypothetical allegations in these affidavits is so internally inconsistent that they cancel each other
out and confirm that their allegations are so common that they could not even satisfy the Lansing
Schools standard of establishing harm different from the community at large, much less the
properly-applied Olsen standard. The affidavits speak to nothing other than commonly-
experienced general aesthetic, environmental, or economic grievances, and are dominated by

" \\

claims of “worry,” “concern,” and hypothesized scenarios without evidentiary support. They also
seek to prematurely argue the merits of the appeal, as the common feature of all these affidavits
is their allegations indicating why they disagree with the Planning Commission. Clearly these
affiants do not want this development in their backyard (or, more accurately, a half mile or more
away), but their mere disagreement and general allegations do not support “aggrieved party”
status for themselves individually, or for Appellant as an entity, since they do not differ from those
of similarly-situated property owners, from the community at large, or arise from the Planning

Commission’s decision itself. Therefore, the Court of Appeals correctly affirmed the circuit court’s

decision affirming the ZBA’s decision that it lacked jurisdiction over the matter. As Appellant has
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no path to “aggrieved party” status even under the most generous review standard that they
advocate, this case serves as a poor vehicle for assessing the broader legal questions presented.

Leave to appeal should be denied, or the Court of Appeals should be affirmed.

CONCLUSION

Appellant has tried to style this Application as involving novel questions of statutory
interpretation and chaos at the Court of Appeals, but it really is a short-sighted attempt to
overthrow decades of consistently-applied theoretically-sound zoning appeals jurisprudence to
create some new ambiguous “aggrieved party” standard solely to serve their immediate purpose
of thwarting North Shores’ property rights. While their personal success would be short-lived —
since North Shores could simply come back to the Township to seek a more dense development
as of right — Appellant would leave in its wake a devastated zoning appeals jurisprudence and
leave it to the courts, municipalities, and future property owners to carry the burden of figuring
out whether longstanding precedents developed with reference to the Joseph-Olsen standard
would still apply with reference to a new Lansing Schools-based standard. Meanwhile, more
property owners would be at risk of delays in their projects, or worse, would not be able to use
their properties at all, which in turn will leave municipalities exposed to a newly-enhanced risk of
exposure to takings litigation.

The Court of Appeals did not err in articulating the standard of review in this case, as both
the “party aggrieved” standard of MCL 125.3605 and the “party aggrieved” standard of MCL
125.3604(1) properly require a zoning appellant to allege and prove special damages not common
to other property owners similarly situated, as set forth in O/sen as well as the body of case law
commencing with Joseph. The standard reflects this state’s longstanding understanding of an
“aggrieved party” as a person who has a direct pecuniary interest in the matter being appealed,

and likewise reflects the fact that zoning regulation is about property rights. As this Court has
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stated, the courts should take a limited role in zoning matters, and not sit as “super zoning
commissions.” Appellant’s proposal of merging the “aggrieved party” standard with the Lansing
Schools standard in zoning cases would open zoning appeals to non-property-holding members
of the public who lack a property interest as significant as the property owner whose zoning
approval is being appealed, even to the point that the universe of persons who could appeal a
decision they were not a party to would be larger than the class of persons who could claim a
taking related to any effects of that same decision.

Nor should the standard be questioned for its inclusion of the term “similarly situated” or
its use of a different reference group than the “special damages” inquiry in other contexts,” as
the term “similarly situated” is successfully deployed in multiple legal contexts, and the term
“special damages” appropriately varies depending on the context in which it is utilized. The Olsen
conceptualization properly reflects the limited nature of the appellate processes as compared to
the ability to initiate an original action, and does not preclude a party from attempting to remedy
any actual negative impacts from a development through alternate means like urging the
municipality to exercise of its police powers to correct zoning violations, or filing a properly-pled
original lawsuit to abate a nuisance.

In this case, it would not even matter if the Lansing Schools standard were to apply, as
Appellant does not satisfy that standard either. Under both Olsen and Lansing Schools, Appellant
alleges nothing but commonly-experienced hypothetical effects of a development that is less
dense and no worse than what North Shores could have applied to develop as of right, without
the Planning Commission’s PUD approval. Though Appellant’s affiants exude great passion for the
subject and disagreement with the Planning Commission’s decision, this is not enough to make
any of the affiants or the Appellant aggrieved. Appellants cannot use the aggrieved party

standard to deprive the Township of its ability to regulate land use in the best interest of the
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entire community or to deprive North Shores of all rights to develop its property as zoned by
offering nothing by unproven and even contradictory allegations of harm. As Appellant cannot
demonstrate special damages with reference to either property owners similarly situated, or the
public at large, this case serves as a poor vehicle for uprooting this state’s decades-long zoning
appeals jurisprudence.

Accordingly, amicus Michigan Municipal League asks that this Honorable Court deny
Appellant’s Application for Leave to Appeal or affirm the Court of Appeals’ decision in this case.

Respectfully submitted,

ROSATI SCHULTZ JOPPICH
& AMTSBUECHLER PC

/s/ Matthew J. Zalewski

/s/ Carol A. Rosati
BY: Matthew J. Zalewski (P72207)

Carol A. Rosati (P32288)

Attorneys for Appellees
27555 Executive Drive, Suite 250
Farmington Hills, MI 48331-3550
(248) 489-4100
mzalewski@rsjalaw.com
crosati@rsjalaw.com

DATED: September 23, 2020
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Saugatuck Dunes Coastal Alliance v. Saugatuck Township, Not Reported in N.W. Rptr....

from the citizenry at large, the trial court properly concluded
that plaintiff was not an aggrieved party pursuant to MCL
125.3605, so plaintiff's appeals were correctly dismissed. See

id. at 194.

V. OTHER CLAIMS

Finally, in Docket No. 342588, when plaintiff appealed the
ZBA's conditional approval of the condominium project,
plaintiff joined two original claims. Its first original claim was
entitled “declaratory judgment,” but it sought injunctive relief
and fees in addition to declaratory relief. Its other original
claim was entitled “nuisance per se,” but again it sought
both injunctive and declaratory relief. In essence, plaintiff
requested that the trial court find one of the components of
the condominium project, the “boat basin,” to be a nuisance
and in violation of the township zoning ordinance, and to
enjoin its construction. The trial court made no specific
reference to these original claims when it entered its order of
dismissal in that proceeding. The trial court only referred to
dismissing “the Appeal from the Saugatuck Township Board
of Appeals.” Because “courts speak through their orders,”

Piercefield v. Remington Arms Co., 375 Mich. 85, 90; 133
N.W.2d 129 (1965), we can only infer that the trial court
treated plaintiff's original claims as merely components or
restatements of its appeal.

As we have discussed, the analysis of standing differs subtly
but critically from the analysis of whether a party is aggrieved.
The trial court and the parties did not have the benefit of Olsen
at the time the trial court rendered its decision. It is not clear
from the record whether the trial court regarded plaintiff's
original claims as fruly distinct, but it appears from plaintiff's
complaint that plaintiff intended them to be distinct. We
conclude, in any event, that the trial court erroneously failed
to rule on plaintiff's original claims. We further conclude that
plaintiff's standing to bring those claims, and, as applicable,
the substantive merits of those claims, should be addressed in
the first instance by the trial court. We again emphasize that
we express no opinion regarding plaintiff's standing, and no
such opinion should be inferred.

VI. CONCLUSION

*5 In Docket No. 346677, we affirm. In Docket No. 342588,
we affirm the trial court's dismissal of plaintiff's appeal from
the ZBA, but we remand for consideration in the first instance
of plaintiff's original claims consistent with this opinion. We
do not retain jurisdiction. Because of the importance of Olsen
to this matter, and because Olsen was decided during the
pendency of this appeal, we direct that the parties shall bear
their own costs in both appeals. MCR 7.219(A).

All Citations

Not Reported in N.W. Rptr., 2019 WL 4126752

Footnotes

1 See <https://www.michigan.gov/egle/0,9429,7-135-3311_4114_4236-70207--,00.html>.

2 Formerly the Michigan Department of Environmental Quality (DEQ). See Executive Order 2019-2. The
Department was known as the DEQ throughout the proceedings below.

3 As will be discussed, plaintiff also appended two original claims to its appeal to the circuit court, which the

circuit court apparently dismissed in the same order.

4 Saugatuck Dunes Coastal Alliance v. Saugatuck Twp. Bd. of Appeals, unpublished order of the Court of
Appeals, entered January 22, 2018 (Docket Nos. 342588, 346677, and 346679).

5 Additionally, the substantive merits of plaintiff's concerns regarding the condominium project are not before
us at this time, and we express no opinion as to those merits.
6 We do not express any opinion as to whether they are, in fact, sufficient to confer standing.
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Schall v. City of Williamston, Not Reported in N.W.2d (2014)

to sustain or reject his position. The
appellant himself must first adequately
prime the pump; only then does the

to plaintiffs. “It is axiomatic that where a party fails to brief
the merits of an allegation of error, [or] ... fails to cite any

supporting legal authority for its position, the issue is deemed )
appellate well begin to flow.

abandoned.” | Prince v. MacDonald, 237 Mich.App 186,
197; 602 NW2d 834 (1999). As our Supreme Court explained

in | Mitcham v. Detroit, 355 Mich. 182, 203; 94 NW2d 388 Accordingly, we find these claims are abandoned. Id.;

(1959): Prince, 237 Mich.App at 197.

We affirm. As the prevailing party, plaintiffs may tax costs
It is not enough for an appellant in his pursuant to MCR 7.219.
brief simply to announce a position or
assert an error and then leave it up to
this Court to discover and rationalize All Citations
the basis for his claims, or unravel
and elaborate for him his arguments, Not Reported in N.W.2d, 2014 WL 6860265

and then search for authority either

N 60:2t:€ 020T/€2/6 DS £4q AIATADTY

Footnotes

1 Individual McKenna employees serving as zoning administrator at various times were Patrick Sloan, Michael
Gradis, and Greg Milliken, who was not named as a defendant.
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Meany v. City of Saugatuck, Not Reported in N.W.2d (2004)

2004 WL 299176
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

Christopher MEANY and Donna
Morgan, Plaintiffs-Appellants,
V.
CITY OF SAUGATUCK and Saugatuck
Zoning Administrator, Defendants-Appellees.

No. 243694.

I
Feb. 17, 2004.

Before: SCHUETTE, P.J., and METER and OWENS, JJ.

[UNPUBLISHED]
SCHUETTE, METER and OWENS, JJ.

MEMORANDUM.

*1 Plaintiffs appeal as of right the circuit court order
denying their motion for summary disposition and granting
defendants' motion for summary disposition. We affirm. This
appeal is being decided without oral argument pursuant to
MCR 7.214(E).

Plaintiffs brought this action for mandamus and declaratory
judgment, requesting the court to order defendants to issue a
building permit for construction on their property. Mandamus

is an extraordinary remedy that may lie to compel the exercise
of some measure of discretion, but not to compel its exercise

in a particular manner. | Teasel v. Dept of Mental Health,

419 Mich. 390, 410; 355 NW2d 75 (1984). In general,
“[i]ssuance of a writ of mandamus is proper where (1) the
plaintiff has a clear legal right to performance of the specific
duty sought to be compelled, (2) the defendant has the clear
legal duty to perform such act and (3) the act is ministerial,
involving no exercise of discretion or judgment.” Vorva v
Plymouth-Canton Community School Dist, 230 Mich.App
651, 655; 584 NW2d 743 (1998). The plaintiff must be
without other adequate legal or equitable remedy. Tuscola Co
Abstract Co v Tuscola Co Register of Deeds, 206 Mich.App
508, 510; 522 NW2d 686 (1994).

Plaintiffs had an adequate legal remedy through an appeal

of the decision of the zoning board of appeals. -MCL
125.585(11). Plaintiffs have waived their challenge to a
neighbor's standing to appeal to the ZBA. At any rate, where
it was alleged that plaintiffs' construction would block the
neighbor's lake view and reduce his property's value, we
conclude that the neighbor was an aggrieved party who had

standing to appeal to the ZBA. See " MCL 125.585(5),

Brown v East Lansing Zoning Bd of Appeals, 109 Mich.App

668,701; . 311 NW2d 828 (1981), and |  Joseph v. Grand
Blanc Twp, 5 Mich.App 566, 571; 1 147 NW2d 458 (1967).
Affirmed.

All Citations

Not Reported in N.W.2d, 2004 WL 299176
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Our EGR Homeowners Alliance v. City of East Grand Rapids, Not Reported in N.W....

admitted that the construction was likely to cause damage
to nearby homes is untrue. In fact, Spectrum presented the
opposite, stating that the proposed construction would not
damage adjacent homes.

This case is comparable to Olsen. Claims of aesthetic changes

are insufficient to constitute special damages. See | Olsen,
325 Mich. App. at 183 (stating that “a neighboring landowner
alleging increased traffic volume, loss of aesthetic value, or
general economic loss has not sufficiently alleged special
damages to become an aggrieved party”). Further, like the

septic systems at issue in | Olsen, 325 Mich. App. at 186,
vibrations from construction may affect nearby landowners.
However, as was also the case in Olsen, Alliance has failed
to show that its claim that the proposed construction will
damage the foundations or driveways of nearby homes was
“more than speculation or anticipation of future harm.” Id.
Alliance has not provided any evidence disputing Spectrum’s
claim that the construction will not cause harm to adjacent
homes. Further, Alliance members submitted their own site
plan proposals for Spectrum’s consideration that would
require construction. Alliance members also admitted that
the existing parking garage required replacement. Alliance
has not established, however, that Spectrum’s requested
variances and proposed site plan will result in more damage

than their own proposed plans or the simple replacement
of the existing parking garage. In addition, Spectrum was
granted variances for parking setbacks and maximum lot
coverage in 2008. Alliance has not established that damage
(or additional damage) will occur as a result of the approval

of the requested variances. See | id. at 181 (stating that
an appellant must demonstrate that it was aggrieved by
the decision of the ZBA rather than the underlying facts
of the case). Ultimately, Alliance has not presented any
evidence that the City Commission’s approval of the current
variances and proposed site plan will cause the harm that it

anticipates. See | id. at 186-187. Because Alliance “failed
to demonstrate special damages different from those of others
within the community,” it was not “aggrieved” pursuant to
MCL 125.3605, and accordingly, “did not have the ability

to invoke the jurisdiction of the circuit court ....” | Id at
194. As a result, the trial court properly dismissed Alliance’s
appeal of the City’s Commission’s approval of Spectrum’s
requested variances and site plan. See id.

Affirmed.

All Citations

Not Reported in N.W. Rptr., 2020 WL 3121035

Footnotes

1 Although the City Commission was only sitting as a ZBA when it granted the variances and approved the
site plan, the parties’ arguments assume that MCL 125.3605 governs Alliance’s right to appeal the City

Commission’s decisions.
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Kingsbury Country Day School v. Addison Township, Not Reported in N.W. Rptr. (2020)

were “aggrieved parties” under § 606 of the MZEA, MCL 125.3606(1), is a separate question that does not implicate the
jurisdiction of this Court under MCR 7.203(A).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Baker v. Township of Bainbridge, Not Reported in N.W. Rptr. (2020)

owners may experience”). Baker’s property and Schrage’s
land are side-by-side, surrounded by farmland. Indeed, there
truly is no other occupied property similarly situated to
Baker’s parcel when compared to the parcel’s proximity and
exposure (line of vision) to Schrage’s car repair operation
and a prospective used car dealership. Because of her
unique position of being located next to Schrage’s business
operation, Baker’s ability to use and enjoy her property has
been detrimentally affected by the ZBA’s decision to grant
Schrage’s request for a special land use permit. The noise,
sights, smells, and lack of privacy Baker now experiences
because of the automotive repair facility, without even
considering the addition of a used car lot, are not general
concerns or harms experienced by others in the township.
While persons in the general vicinity might hear the same
sounds, what they may hear would be much less than those
constantly bombarding Baker’s senses being immediately
adjacent to the businesses. The simple fact is that Baker’s
home, and her home alone, is right next to and directly
overlooks the car repair facility and would also be so situated

in regard to a future used car operation; therefore, she
suffers or would suffer unique harm unlike that incurred by
anyone else. In sum, we must conclude that Baker is an
aggrieved party for purposes of MCL 125.3605. Because the
circuit court never reached the substance of Baker’s appellate
challenge of the ZBA’s decision, we must allow the court to
do so, i.e., at this juncture it would not be prudent or proper
for us to address any other issues on appeal in this matter.

*5 We vacate the circuit court’s ruling, reinstate Baker’s
appeal, and remand the case to the circuit court for a ruling on
the merits of Baker’s appeal of the ZBA’s decision to grant a
special land use permit. We do not retain jurisdiction. Having
fully prevailed on appeal, Baker may tax costs under MCR
7.219.

All Citations

Not Reported in N.W. Rptr., 2020 WL 2096049

Footnotes

1 Two of the averments were numbered 14.

2 The “aggrieved party” language in the court rules in connection with claims of appeal to the circuit court, MCR
7.103(A), and this Court, MCR 7.203(A), regards the issue of jurisdiction.

614; 237 N.W.2d 582 (1975).
observed:

In support of this proposition, the Olsen panel relied solely on

Olsen, 325 Mich. App. at 186. In

Unger v. Forest Home Twp., 65 Mich. App.
Unger, 65 Mich. App. at 617, this Court

In order to have any status in court to challenge the actions of a zoning board of appeals, a party must be
aggrieved. The plaintiff must allege and prove that he has suffered some special damages not common

to other property owners similarly situated.

It has been held that the mere increase in traffic in the area is not enough to cause special damages. Nor is
proof of general economic and aesthetic losses sufficient to show special damages. Consequently, when
the plaintiff alleges facts showing only those type of damages, summary judgment against him is proper.

[Quotation marks and citations omitted.]
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Deer Lake Property Owners Association, v. Independence...

scope of the dedication and that the dedication was limited
to access only while the defendants presented evidence of
the traditional and historical uses of the road ends, which
included sunbathing, picnicking, lounging, and boat mooring

for many years. . /d. at 89, 92. This Court concluded that
the association had standing, where it had “alleged overuse
of, and concentration of persons and watercraft, at the road
ends [affected] its members' enjoyment of the lake as well as

their property values.” | /d. at 91.

The Knolls argues that the Property Owners failed to
allege harm sufficient to meet this standard. Although
overburdening is a generalized harm that is not directly tied
to the SLUP decision, the other alleged harms of affected
property values, and aesthetic and environmental impacts
are sufficiently pleaded. While “[i]ncidental inconveniences
such as ... general aesthetic and economic losses, population
increases, or common environmental changes are insufficient

to show that a party is aggrieved,” | Olsen, 325 Mich.
App. at 185, the Property Owners pleaded more than mere
generalized harms. In particular, the Property Owners alleged
that the additional docks may disrupt or destroy the shoreline
and its ecosystem. As riparian owners who share this

, Not Reported in N.W....

shoreline, they have an interest beyond that of other lake
users, the public at large, or even similarly situated neighbors.
Moreover, the Property Owners are more likely to be affected
by these additions and line of sight alterations than the public,
or other lake users, by virtue of their proximity to the outlot
and the situation of its members respective properties in
relation to the outlot. Accordingly, the Property Owners are
an “aggrieved party.”

V. CONCLUSION

The circuit court correctly concluded that the Commission
had the authority to issue the SLUP, that its decision was
supported by competent, material, and substantial evidence
on the record, and that Property Owners are an aggrieved

party.

Affirmed.

All Citations

Not Reported in N.W. Rptr., 2019 WL 5092617

Footnotes

Hereinafter defendant-appellees Charter Township of Independence and its Planning Commission are
collectively referred to as “Independence.” Where appropriate to differentiate between the two, the Charter
Township of Independence is referred to as the “township” and the Charter Township of Independence
Planning Commission is referred to as the “Commission.”

To be precise, “land which includes or abuts a river is defined as riparian, while land which includes or abuts

a lake is defined as littoral.” | 2000 Baum Family Tr v. Babel, 488 Mich. 136, 138 n. 1; 793 N.W.2d 633
(2010) (citation omitted). “However, the term ‘riparian’ is often used to describe both types of land,” and will
be used in such a manner herein. /d. (internal quotation marks and citation omitted).

Keyhole water access is “[tlhe use of property that adjoins or extends into a lake for water access by owners
or occupants of other property that does not adjoin or extend into a lake.” Charter Township of Independence
Zoning Ordinance Article 2, § 2.02. Water access is “[t]he launching, mooring and/or docking of watercraft.”
Article 2, § 2.02.

That case was dismissed by stipulation, subject to the conditions stated in the consent order, which permits
the Knolls to reinstate the matter after the instant appeal is concluded.

The circuit court's ruling on the declaratory judgment is not challenged here. However, the circuit court
reasoned that, although the Property Owners moved under the proper court rule (MCR 2.605 which governs
declaratory relief), what it actually was seeking was a temporary stay pending resolution of the issue of
whether a MDEQ permit was required to install the docks. The circuit court characterized it as an injunction
and noted that the Property Owners did not cite or argue the appropriate standard. The circuit court went on
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Deer Lake Property Owners Association, v. Independence..., Not Reported in N.W....

to find that the Property Owners were not likely to succeed on the merits (the only injunction factor discussed
in its motion). The Property Owners' nuisance claim based on MDEQ permitting was premature and that,
contrary to Property Owners' assertion, seasonal docking structures did not constitute a marina under NREPA

anyway.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Sec. 40-72. - Jurisdiction and power.

(@) The Board of Appeals shall have all the powers and jurisdiction granted by the Zoning Act and all
powers and jurisdiction prescribed in other sections of this chapter, including the specific power and
jurisdiction to:

(1) Hear and decide appeals from and review of any order, requirement, decision or determination
made by the Zoning Administrator or the Planning Commission, except as provided in
subsection (b) below. On appeal by any party affected thereby, the Board of Appeals may
reverse or affirm, wholly or partly, or may modify any order, requirement, decision or
determination of the Zoning Administrator or the Planning Commission. Such repeal or review
must be requested within 45 days of such order, requirement, decision or determination.

(2) Act upon all questions as they may arise in the administration and enforcement of this chapter,
including the interpretation of the zoning map and the text of this chapter.

(38) Authorize a Variance or modification of this chapter where there are practical difficulties or
unnecessary hardships in carrying out the strict letter of this chapter, so that the spirit of this
chapter shall be preserved.

(b) The Board of Appeals shall not have the authority to hear appeals from a decision on a special
approval use, planned unit development, or rezoning.

(Ord. No. 39, § 10.02, 5-20-1987; Ord. No. 2018-03, § 1, 6-20-2018)
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Lubienski v. Scio Tp., Not Reported in N.W.2d (2010)

Township, will not be considered a valid division of such
property under the terms of this Ordinance; and any parcel
of real property, which has not received approval by the
Township pursuant to the provisions of this Ordinance, will
not be placed on the Township tax rolls as a separate and
individual parcel of property.” Section 306.0 provided that
“In]o acreage parcel may be divided in the Township except
in accordance with the terms of this article.” Section 201.0
defined “[a]creage parcel” as “[a]ny parcel of land in the
Township which is not located in or part of a recorded plat,”
and “[d]ivision or divide” as “[t]o separate into parts or
parcels by virtue of change of ownership, separation on the
tax rolls, or any other means, any parcel of land.”

*13 Upon reviewing the township's zoning ordinance and
the APDO, the township and trial court determined that
plaintiffs possessed only three parcels as of March 31, 1997
because they failed to obtain prior township approval for their
land divisions as required by the APDO. The township and
trial court did not misread plaintiffs' application materials.
Plaintiffs argue on appeal that the township and trial court
improperly revised the definition of “parcel” in the zoning
ordinance to mean “approved division” through application
of the APDO. According to plaintiffs, under the APDO, the
only consequence of failing to obtain township approval for
a land division was that the divided pieces of land were not
placed on the township tax rolls, and that such failure did
not preclude the pieces of land from qualifying as separate
parcels for purposes of density calculation under the zoning
ordinance. We disagree.

The APDO provided that any real property division that
has not been first approved by the township “will not
be considered a valid division of such property,” section
100.2(2), and that no parcel in the township may be divided
except in accordance with the ordinance, section 306.0.
Moreover, plaintiffs have not pointed to any inconsistencies
between the zoning ordinance and the APDO, or to
any ambiguities in either ordinance. If statutory language

is unambiguous, judicial construction is normally neither
necessary nor permitted. Nastal v. Henderson & Assoc.
Investigations, Inc., 471 Mich. 712, 720, 691 N.W.2d 1
(2005). The language must be enforced as written. Fluor
Enterprises, Inc. v. Revenue Div., Dep't of Treasury, 477 Mich.
170, 174, 730 N.W.2d 722 (2007). Furthermore, “statutes
that relate to the same subject matter or share a common
purpose are in pari materia and must be read together as one
law ... in order to effectuate the legislative purpose as found
in harmonious statutes” and, if possible, construe and apply
the statutes in a manner that avoids conflict. /n re Project Cost
& Special Assessment, 282 Mich.App. 142, 148, 762 N.W.2d
192 (2009) (citations omitted). See Goldstone v. Bloomfield
Twp. Pub. Library, 479 Mich. 554, 568 n. 15, 737 N.W.2d
476 (2007) (stating that the rules of statutory construction also
apply to local ordinances). It was therefore appropriate for
the township to look to the APDO to determine how many
parcels plaintiffs possessed as of March 31, 1997 in order to
conduct the necessary density calculations under the zoning
ordinance.

Plaintiffs do not dispute that if, in fact, they possessed
only three parcels as of March 31, 1997, the township's
density calculations under the zoning ordinance were correct,
and its decision was supported by competent, material,
and substantial evidence on the record and represented a

reasonable exercise of discretion. Therefore, because the
township and trial court properly determined that plaintiffs
had only three parcels to be developed, we affirm the
court's order upholding the township's denial of plaintiffs'
conditional use permit and site plan.

*14 Affirmed. Defendants, being the prevailing parties, may
tax costs pursuant to MCR 7.219.

All Citations

Not Reported in N.W.2d, 2010 WL 1052284

Footnotes
1 While the trial court's register of actions states that the order was both signed and filed on September 29,
the order itself indicates that it was signed on September 26.
2 Given this Court's orders, the township's arguments on appeal pertaining to this Court's alleged lack of

jurisdiction are now moot.
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Lubienski v. Scio Tp., Not Reported in N.W.2d (2010)

The TZA is the Township Zoning Act (TZA), M MCL125.271 et seq. It was repealed by 2006 PA 110, effective
July 1, 2006, and replaced by the MZEA. The township issued its decision in this case on September 12,
2006 and applied the MZEA.

4 The township's website states that the township board adopted Ordinance 2009-04 on June 23, 2009.
The website further states: “This ordinance codified all Scio Township Ordinances effective July 28, 2009
per MCL 41.186. All previous stand alone ordinances, including the Township Zoning Ordinance, are now
included as regulations in the Scio Township Code. Some modifications, mostly required updates, were
made to previous ordinances and included in the Code. If items from previous ordinances are not included
in the Code document, they are no longer valid.” Township of Scio, Ordinances, http://www.twp.scio.mi.us/
ordinances (accessed January 11, 2010). The current version of the township's ordinances indicates that
Ordinance 36-427 was formerly Ordinance 15.04. See http://library1.municode.com/defaulttest/home.htm?
infobase=14234 & doc_ action=whatsnew (accessed January 11, 2010).

5 Plaintiffs additionally asserted in their brief on appeal that the ZBA improperly delegated its power to the
township's attorney by allowing the attorney to interpret the township's zoning ordinance and make a decision
on jurisdiction. But plaintiffs essentially abandon this issue in their reply brief on appeal.

6 During plaintiffs' rebuttal at the oral argument in this case, plaintiffs' counsel questioned for the first time the

township's density calculation results based on three parcels, but provided no basis for or analysis of his

challenge.
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Time Out, L.L.C. v. New Buffalo Tp., Not Reported in N.W.2d (2009)

v. Augusta Twp, 204 Mich.App 33, 40;
(1994).

514 Nw2d 172

IV. Conclusion

*13 The trial court correctly ruled that plaintiffs failed to

create a genuine issue of a material fact that defendant's
zoning ordinance or the application of the building code
amounted to a regulatory taking of plaintiffs' property.
Accordingly, the trial court correctly granted defendant
summary disposition regarding plaintiffs' constitutional
claims. We affirm that ruling.

The trial court, however, clearly erred as a matter of fact and
law in concluding that defendant did not rezone plaintiffs'
property from industrial to commercial. We reverse, vacate
entirely the trial court's opinion and order dated February 12,
2007, and its declaratory judgment dated June 11, 2007, and
remand for entry of an order consistent with this opinion.
We do not retain jurisdiction. Defendant, being the prevailing
party, may tax costs pursuant to MCR 7.219.

All Citations

Not Reported in N.W.2d, 2009 WL 50065

Footnotes

1 The pertinent clause in the Fifth Amendment “provides in relevant part that ‘private property [shall not]

be taken for public use, without just compensation.’ *

107 S Ct 2378;

Angeles County, 482 U.S. 304, 314;

First English Evangelical Lutheran Church v. Los
96 L.Ed.2d 250 (1987). Michigan's Constitution

provides: “Private property shall not be taken for public use without just compensation therefor being first
made or secured in a manner prescribed by law. Compensation shall be determined in proceedings in a court

of record.” Const 1963, art 10, § 2.

Defendant enacted its zoning ordinance under the authority of the Township Zoning Act (TZA), M veL

125.271 et seq., repealed by 2006 PA 110. The current local government zoning enabling legislation is the
Michigan Zoning Enabling Act (MZEA), MCL 125.3101, et seq. The MZEA preserves “any pending litigation,
administrative proceeding ... or any ordinance, order, permit, or decision that was based on” the TZA before

its repeal. MCL 125.3702(2).

The former ™ MCL 125.277(c) provided that the “township zoning board” submit its recommendations
to the township board regarding the “text of a zoning ordinance with the necessary maps and zoning

regulations to be adopted for a zoning district or the township as a whole.

» I MCL 125.279 required

that notices before required public hearings regarding the adoption of an ordinance specify where the

tentative text and maps could be examined. -MCL 125.290 vested the township zoning board of
appeals with authority to “decide questions that arise in the administration of the zoning ordinance,
including the interpretation of the zoning maps.” Similar provisions are found in the MZEA. See MCL

125.3305, .3306, .3308, & .3603.
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