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SfJEMIT TO A.U:/DRUG TEST 
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JAt'QtrE.LDTE GADDE/R..,1\.C:1Hi:L HAP.1'/ 
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HA.Y LEAVE .STATE OF MICH!GAH 
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Caso Id: 2017015329-FH 
Person Id: 00108448 

Page: 2 
MARTINEZ., JUAN III 

~,111202 7 3 PROSECUTING ATTOPJ?EY PRESENT 
DBFN W/ATTY IN COURT 
CT REPORTER/RECORDER 
DBFNDT ADV OF COHTEl:IT OF C&l·I 
RIGHTS RE.Fill 70 DEPEUD.rurr 
DEF ADVISED OF RIGHTS ~FELONY CASS} 
DEF PLEAD :tK>T GUILTY 
DEF P3T1TI0:tiED F/C."'f APPT A'1'1'Y 
C'OURT AI:'P-DIJ:.IT.S DEFimSE 11J'.RM 
t':Cttf;D PR~ EXAM 
SCHr;r> f:X.A.V.: 
C(>!,t,M!1''1£D !N L:tEU OP ~OND 
:rwr1rR.l!s1 BO:iD $'.f:;'1' CLOSED 
BC-ND Si::-r J\'l,~ 
BC !000. 00 
NO AL(X)HOL/NO $AR$ 
AVO:r:D ALL C0tn'R0U,8D Sl.JBSTA.!ICE 
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MAY LF.AVH STAT£ 0? MJ-CHIGAH 
IN 
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x AS T-O comn 

1r2 
SC 21}000~0D 
E{)ND POSTING CONTHlUED 
E!OVV BDHD!NG AGENCY LLC, 
nrn:m POSTED 
AS ?O COlJNT 
l,2 
BOVO BONDING AGENCY LLC 

1 BOND PGSTE:l 
J BOVO BONDING AGENCY LLC 

04192017 X PRE EXAM CON?ER!~NCE H8LD 
AS TO COUl:JT 
11213 
JUD,38/M,"";,GIS7RA7'E 
PROS8CU1'IN"G .'i.TI\JRlJEY PRESENT 
DE'.C'H W/ATT'i IN COURT 
-t1' Rf-;PbRTER/RECORlll\R 
Dt:::tNDT At.JV or CONTENT' Of c.s:w 
R!GH1','3 F:t-::AD TO UEFF.NDANT 
DRP sxmm.D RIGH'J;'$ FQ~M 
CO!-J'f!JJIJR TO EXAM 

CH2S2{}l 7 PREL!M!!lh~Y BXAM P.ELD­
l'~S TO CCU;l'r 

01282017 

050•12017 

()'.;'.,22203.7 

l-,4 
~T0f::{{E/MJ1~G1S'l'P.N!'B 
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AS. CHARGED 
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CR !t1DU"1.L SCBBD-UL ORDER FILED 
PRC-OF OF SERVICE FILED 
r~T'M'IM"US FIL~D 
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scmm STATOS CONFEREKCE: 
SCH80 JORY TRIAL 
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FILED TR;tNSCiUE"t Or' 
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201701$329-l"!l 
00l0SH8 

MARTINEZ, JUAN III 

05222011 X PRELiB:NA..,Y EXAM!NAT!Ot-1 
'7UE~DAY, APRI1 25, 20l7 

d-$22'2.{'.11 "J NOTICE OF EVIDENCE PIJRSti;. .. NT 
TO MCL 768, 27A 
MOTION IN LIMlHE' 
PROOf· 01'' SE'.RVZ:CE PILED 

0521.201'1 D'.EMt.rm :r'C,R OISCL05l.JR£ 
f>rl:Ob:P O?' $£RV!CB 1.-'1'.1,liD 
CASE: OOH2£RENC:£ ~t;r,,D 
Jt.S ro cctrwr 
.1, 2,.;, 
,TU'I::-OR /t-1,\/J !' $'!'?J'•:l'S 
PROSEClJTrNG A'l'1'0HNBY PRF;S~~Nt' 
DEFENSE l\'.r'l'QP.:Nr;;• 
DEFENDA..'1T IN COURT 
CT REPORTZR/RSCORPRR 
DEF lillVISSD OP R!GH"T$ {~F,LONY CASE:} 
GO TO STATUS 
JfJD3E: ASS!G~JF.D 
S-C[fED HYT!O:N 

3 MIITIMUS FILED 
M!TIIMUS FILED 
Af-!E}l:DED SCHEDULING O'.!H)SB: 
FROOF OF SERVICE FILED 

(I G 0-H-70 l 7 A.NBWER 
06(!$:;:)017 TO PEOPLE'S N{)?!CE OF IK1'£NT TO 

INTRODt1CE E'JIDEHCE OF Ji.'NOTHER 
LISTED OFFENSE Pi.JRSUMIT TO 
MCL 766.27A 
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'!'O 0B"Ot't.,t' Z NOTICE OF INTEllT 1'0 
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?ROJaF OF SERVIC?. FIU.!D 
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AS TO com,;:r 
1,2,3 
JllDGE/MAG"ISTPJ.:!·E 
PROSEC't.YT!UG ATIO'.RNEY ;>R£.S£:NT 
D8FEK5E ATTORNEY 
DEf'E!-:DA.'·rr- DI COURT 
CT REPORTER/RECORDER 
f{(:,';'j;Q!J Hi LI MINE GP..1"\taJ'rED. 
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H.;::L- 76E--.27A DS:tUED. 
JUDGE ASSIGNED 
MI1'T1M0S PILED 

06212011 STATIJS CQl;:if'E.RE1K'E- HELD 
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l r2, ::0 
-.) l!'lX:H·; /M."l.G I STRATE 
PROSRCtJ'"fl:}i(; A'l'TORNBY PRESENT 
DEFmJSR AT1'0RNS1 
DEFEND.I\N'f lU C0tJR1' 
CT 5?:EPORT£P.:/fi:8C0HD8R 
DEF ADVISED OP P.hCHTS (FSI.,'(:,i;y CJtSC) 
Cl\S:B AD-.JOURH£D fl-/COIJH.1' 
J'(,1D$f.) ii$Sl(iNE:D 
;i.;-,1srmF.:n sctumur.,:wr; ORIJt::~ 

3 

PASULA, ANGELA H 
O!-~LEY~DEPTOSKI, COP.THE'? 
E};GRl!:.M, JASON 

20177-0lDCR 

PP.SOLA, A?,tGELA M 
Mt 06t.:;;:;on 0230 PASU:d'<., AliGEL-~ H 

;?;...SUL'\, ANGELA M 
0¥..qL.LEY-~EPTOS.KI, CORTNEY 
J;-;NGRAH, JASCH 

PASUl,A., AHGEL;'\ M 

P?i.BUL\, AN(-;f:T,A M 
C:-'ALLEY" S£P'f(J$1::l, CORTNEY 
ENGRAN. JAS0tJ 

2011/0lDCR 

DIB 
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MARTINEZ, JUAll III 

06-212•:}17 X PROOF OF SE;R\t!CE' FILED 
WITNESS Ll-S? 
PROOF OF -SERVICE FILED 
MITIIMUS FILED 

OS~22017 SCHED $TA7~S CONFERENCE: 
RESET .JURY TRIAL 
IIBSb.'T .JURY TRIAL 
RESET JURY TRI.AL 

0,$2$~~1)17 A.MBNDED wrrNE.SS LIS7 
PROOF OF SERVICE FILED 

O'i{)S:}OD PROPOSED -JURY IliSTRUCTZONS 
$'1'A'1'0$ COti? CALLED 
AS 'l:'0 COtJiff 
l,2,-3 
JIJD:'.iE/'HAC'fS't;'tA'rE 
?P.0£F,:C-ITT'A~J(J P/t'.l'(l$t:NBY r~gzsst·l'P 
DEFENSE A'r'l'O:f:N;fN 
DllFENDJdl't Ul COURT 
C'l' '.RRPQ:RT'EH/RBC\OR!)r'~R 
D3P- J\..T}'V!Sf~P OP RlGHTS (FS!_,ON\' CAS.B) 
ADJOURNED fi.Y f'ART'l St'ZNS.t..A't':t:O}.I 
Wl'l'NESS IJN'AVA!UBLf~ 
?ROOF -0? SERV!C'fi F!LED 

2 M!TT!MOS P-!t-F.D 
X MIT1'lMUS PILED 

.i\!{ElZDED SCHB!JUL ING O~fJl;!a 
PROOF OF SERVICE PILED 

07072-0l 7 .SCllEDULE C/\NCBLLED 
SCHEDULE C..l'•.NCELL~O 
SCHEDIJLE Cll..NCELLED 
SCHEiJ STATUS CGNF.ERE.ll'CE 
SCHED JURY ?RIAL 
SCHED .JUR'i TRIAL 
SCHJ':::D JURY TRIAL 

•J72:12-0t7 U{li'i:'IOH SUBPOENA. OOT/STATE WITNESS 
0?2:;t2ta·t MOT!ON FC-R CERTIFICATE PDRSUANT 

TO (J;:,H;f,'Qi\M ACT TO SSCURE 
P..'1''1',BN!lANCb or K11'N'E5S: FROM h'J:7HCUT 
STATE 
WILLIAM CAM SHl'.Rr::LY AS HA.TBJU,Hl,, 
H:r'I'NB$$ Pl•K TRtAi, { t"RON ALlillJi!f'Ji 
C£RTIF!CA',i'F; Of' JUT;<;!::' 
C'E-RT!F RE:GlJit!U)ING ;rnco1m & AilJ'!'HOR:tT 
l1.FF!DJW!'T' XN SUPVO'.RT' 
A.F"FIDi\V:CT SUl?P0:\'1' Of M:O'I"!ON 

0816201 7 STATUS CQ}rFR:-!;StJCB H:Bl,D 
;,.s TO corrm: 
1, 2:, 3 
-JUDGE/MJ\GIS'l'P.A"TE 
PROSECCJTH:G Ji.1'TORN£':t i'!'O?,:$t:;N'.!' 
DEP!SHS8 ?d-?(iRN£Y 
DEF81JDJ'd.:'!' !N C01JR'!' 
CT R£I:SOP..'!'ER/REC0RD£R 
DEF 1..0V!SED CF RI(H-l't'S ffF.LQNY CASE) 
cmrr:umB CN TO TRIAL 
G?..1-i.NTE.D VERBl\L HO'rIQN PRCM 
PROSECUTOR THl\T !D2FBNS3 CANNOT 
UTILIZE WITNSSSBS FOR COMt{SNTS 
ABOUT VICTIMS FLIRTATIONS 02 OTftER 
SEXllM ACTS WITH OTHER INDIVIDUJ1.LS 

3 MlT1'IMl1S FILED 
;,;;, MI71'1MUS: PZLED 

02::Dt{)l 1 JURY TRIAL HELD 
A.S 70 C'C'i.JJIT 
1,2 
JUDGE/f{A.GISTRATS 
PROSECU'rTNG ATTORNSY PRESENT 
DEFENSE ATTORNEY 
DE?GNDANT :m {:'>:JUR1' 
CT REPOP.Ti3R/RJDCORDER 

ST 010S20l 'J O!BO !?MULA, 
JT 07122017 0130 PASULA, 
JT 0-7132017 OFJIJ .PASOLA. 
JT 071•12017 OS.30 PAS',ULi\, 

AN(U::LA 
7',NGELA 
ANGf'!L.l'l. 
ANGE!.A 

M 
M 
M 
M 

JT 071?.?,01'/ 
JT ,:}?132017 
JO' (J'?H.2Q1'J 
ST 0$16201,7 
JT Ol:!23:2011 
JT OB2-42DLi 
J!' OB2S1:011 

2ASUU!i., ANGEL.I\ M 
Ci'.-!A.LLEY - SEPTOSKI; COP.TI:rEY 
ENGRA.M, JASON 

2017701DCR 

0110 PA.SULA, A..'-lGELJ,. M 
oe10 PA$0LA, ANGELA M 
1)$-3,\} PASrJLA., .ANGELA. }·l 
s)$3V PA5ULA1 ANGELA M 
{!83i'.!- l'AS.Ut,A, ANGELA Z,! 
(}$~0 PA&tJLA, JiJ'fGEI.,F-. H 
(1$30 i"ASOL.;i ;.J;{.;EI,A f{ 

PAS1JLt"i, AHGEI,l\ M 
O.Vit'LLEY-.SEPTOSKI, CO!-t'TNE'! 
ENGRAM, JASON 

2{H 770-lOCR 

P.1\SUL,b., ANGBL/1< iv. 
OM.J\LLS't - SSP'I'O$!< I, (X)P.'Zit!::Y 
BNG?J•.M, .JASDN 

201"1?01DCP. 
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MARTINEZ, JUAN III 

08.23-2017 X DEFENSE MDTIOH 70 .SEQUESTER GRANTED 
JURY SELECT[W AJW SWORN. OP:ENHSG 
:1. TA'1'BM81f!'S. ?E()l?LE' S PROOFS 
PP.ESEt,'?!m !l! ?]",_tf?. COURT JillJOURNED 
tJN"T!L B/24/2'1 h'r B:4S. A.M. 
MITTIHUS FILED 

082'12017 JURY ?RIAL C0!1TDl'UBZI 
;l.S TO CC:.P.1'r 
1,2 
,J1.IT43E/M.-'\.GIST2.AT3 
PROSECUTING ATTORNEY ?RESmlT 
DEFENSE ATTORNEY 
DZFENDAfn' IN COURT 
CT REPORTER/RECORDER 
P:BOPLB' 5 PROOFS PRESEN'!'Hl) lN f·tit.L, 
D8FS'N5E M;)710N E"OR t'!:W'r-R!t..I. HBARD 
AND Qf,;Nn;o. JUROR ftl8 INVOLVHD 1N 
CAR ACClDE}i7 0-VER LUNCH H(H.JR 
E:XCt::SED BY STIPULATION, P?:OPL3 l'U::':S1' 
DEFENSE PROOFS PRESENTED lN FULL, 
COVR'Z' A.DUO:mmm UNTIL 8/25/11 A1' 
9:00 1i.M, 
HI7T!vf'-JS FILED 

OS?.$~~017 JURY TiUAL C'ON1'1NU6D 
AB TO COUNT 
},2 
Jt.lt-OB/MA01S'1'RA'l'£ 
P?.0$2(.:fJ',L'lNt; A'1''l'ORN!:-).V f>RESEJJ'l" 
08FS:NS8 ,~rroRNBY 
DEPENPA!:1' !N COUF;T 
CJ' RE:POR7'£R/ RBCOfWF.R 
DEFF,.'YSF:: RF.S?S. f!'R,:)f."LR 1 :S :1BBOT'fAL, 
;:"£QF't.~ Ri:;S'r, CtPS.ING A.'kGQ't.-fSt,JT$. 
~HARG.£ ·ro JURY. JUROR # l 7 WI'l'HD?J\l-lN 
Nr RJ:JHX::M' rmt-t,.l't!NHJG J[J?.:OP.:S RE':TIRE 
TO D£:LIBERAT-R h..i-JD R:2TORN A VERDICT 
OF 

l CHJ\RGE DISPOSED AS 
COURT POLLED JURY 
VOTE ill.JANIMOIJS 

2 CBA.ttGE DI:S:?OS:ED AS 
COURT POLLED JORY 
VOTE: ONANIHOTJS 

t: CT ORDER ?RESEtIT !?l"VEST 
scmw PRE-SE1ITE1fCE REVIEW 
SCHED SEN'TE11C:ZUG 
St'HED CONTEM?'I' Oe" C01JRT BEA.RING 
EOND REVOKED BY COUR'r 
JURY ZHSTRUCTIONS 

3 NITIIM'JS PILED 
X MITIHSJS FILED 

ORDER ro APPEAR FOR s:::NTENC1f,=(. 
FORMS OF· 'oTt.lRDICT 
AM:SND'.ED NOT!CE TO APH;AR FH&!D 
t'ROOP OF SCiWICE I:'lu:;o 

0':t~&~CTl 3 PSFN CALl,SIJ FOR $EWJ'r:-:m:::n1v 
JJJtXJE:/MA·GlSTR/l.'J'tl: 
PP-.0$t.':ClJ'l'At!'G J'l/l'TORHE:Y r•RS-BE.N'T' 
bt-::-'RNSB A170RN'8'f 
DE:2f'Jf[J1J{'r· nr COURT 
Cl' HE?QR·r~~R/Rt-:CORDP.R 
DEi? ADVISED OP Rl'.'.GH'f.S ( FBLC~iY Cl.SE) 
CHl't.RGB J)!$PC-.$£D h..5 
PLEA AC•:::EPTED BY T:HR COURT 

~< CLOSED BOND 
l S£t.JT£NCING ~£ID 

JUDG2/MAG1$TRATE 
PROS.SCOTING ATTORtlSY ?RESENT 
DEFENSE ATTORNE'! 
CT REPDRTER/RECORDSR 

PS /J5"22 
SN 0925 
CT 0925 

1000.00 

017 
017 
on 

!?age: 5 

PASUT_..,"',., ANGEL"\ M 
OM.-J.LLEY-SEPTOG:KI, CO?.:Tt;!!iY 
E1fGRAM.. JASON 

2lH. 7701DCR. 

1'AS1JLA, ANGELA M 
OW-i.Li,ltY - $~ i~T0$::;.r, CORTNt::Y 
!:ZJlGRAt-!, .JASON 

:?-O;.'t76H:lCR 

GOILT'! ORIG CHG BY JURY 

GUILTY ORIG CHG BY ,:H.JRY 

0100 PROBATIO~~. OFFIC8R D 
0830 Pf.SULA, ANGELA M 
0830 PADULA, ANGELA M 

l"ASUi.,A' ;-,,ncEI.A M 
-OMAI .. ~E;:Y-S~i""t"OSKJ:, CC<R't'NEY 
Et.:'{:;P.10,1, ~ii1 ... S0JJ 

2017?03.0CR 

DIS1-ES.SED 

.SURETY /CASH BOND 

p;\SULA., A.NG3Lh M 
Ot•!.l\l,LEY-SEPTOS:t:I, CORTNEY 
ENGRN-f, J"}".SON 
20177.:JlDCR 
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APPELLANT'S APPENDIX A 
Trial Court Register of Action 

A 0007a 

Nov 16, 2017 
03:30 PM 

BERRIEN COl!NTY JUSTICE SYSTEM 
PUBLIC ACCESS CASE EVENT REPORT 

case Id 
Person Id 

Page 
20l701S329•FH 
00108446 

MARTINEZ, JllAN :i::n: 

Q9252017 l DE!''ENDltlIT 1N CCiJRT 
DEi? BEFORE COURT FOR SENTEtiCING 
5TATE PRISG:l-f SOUTHERN MICHIGAli 
CREDIT ON' r,nn. -ft Mli.::< FOR 
CViJRT RECQ{~·rn:nos 
SORA RtC!'.St'RA.'fX(JN 
REC'ONNP.:!'il} SP.X Ofl-'HNlJJ;;~ 
~RP.ATMEW(' WHJJ,B JNCA~C2RNHU) 
SEN'l':SNC:ED T/J•AY :PINE QF 
COUS:'I' CC)$'I'$ (H:' 
STAT£ COS'l'S 
V/R. J:,.SSE$$MS~'J' ORDSR 
ATTY F2S ORDF,;RED IN A}K:m1·r OP 
D;I? AOVI$8D 0? RIGHT 'TO APPEAL 
$8N'TRNCIKG lUFORRA'TI(:lf REPORT 
!Nt,'li.RCE:RA?l()H' 0:)$1' IS 
D!,;F REMAJ-tDED .SHER!FP CUS'r0D'i 
cc_.ossn i.=-r.trR s cos·r.s ow:nx; 
CLO££D - VJW\ Q'iHNG 
CLOSED - S'I'J\T-B COST OWING 
CLOSED - ATTY COST 1::WING 

2. SENTENCING HELD 
.JUDGE/t!.J!,.GISTR.A.TE 
PROSECUTING ATTORNEY P2SSENT 
DEFENSE ATTORNEY 
CT REPORTER/RECORDER 
DEFENDANT IN COURT 
DEF BEFORE COURT F-OR SENTE!lCIN"G 
CONFINE B/CTY J:1.IL FOR 
CREDIT TIMB SERVED O? 
DE? }\DV1S£D OF R:i::GJlT TO APPEAL 
S.ENTEN{."]J,;,3 HfffiRM.A.TlO:N" REPORT 
DEF RE}iltlIDED SHERir-'F CUSTODY 

X 'C'F.SE CL.OBED OWING 
J. LEIN DAT.ft SENT TO STATE POLICE 
2 LEIN DATA SENT TO STA't:B 1'0Ll.GC: 
X RECEIPT OF APPEAL iNOTIC:B 

CRDER CANCEf., L'.f-.:lN :SCN!l O(Jt;;'D 
(;;-;:rrr:r'lCA'l':8 O:P tt}:MOVA1, 

3 r.n:1rr1Mtl$ I1'1LEO 
2 M X. '1"1'IM0S- l(U,Bt.J 
1 Ml:'l''I'lM!JS FltBD 

-0~26:;?0t~t X AQtil"l"l'AL/DlSMHiSAL I-'ORM PR:t'.N'1''£)1 
JUJ:Y...i.J•tr;ra· {)p SEN1'ElfC'E ;;·om-1 
.;onr;v:srtT of' sr:tfi·r-:1,cc: :::-oru~, 
RE':M1'l' PRibONER Fl;';;QS i:"O~M t•RIN'rr'.P 

3 OR.!)CR. ACQU1.TIAt./b1Sn:tSSAI, f'f!.f.!D 
;.: o~_c,e~ ro t1Av At"ro:i,:m.:::·l F£t$ F'J::1.1?.o 
2 J1Jt;(iH8N'r OF' SJ.;!-ftf-;N(:f; !F"'t:LR!J 
l P.E~!'r t'R!SONBR. Hn-ms itC~M PH,SD 

~,IJD(lf{BNT C)P $'.F!NtP.N(:!{ FlLSD 
111'12017 X REPORTERS CP.~TTFTCA'iP, FILSD 

00$0 MON'rri:S 0015 YEJ,~RS 
0035 :JAYS 

4.$,;}, 00 
1$0. 00 
68.00 
130.00 
300.00 

0030 r..1£rNTHS 1)0$(} MOt1THS 
aoeso. oc1 

FlNSS & COSTS (:!H:Uh')' 
VR1~ own~o 
STA '!'8 C0$7 t)W'.tJK> 
ATT6RH8'l COS'£' ,;)'.\IX;J-1(; 

6 

Pl~£UU, .ft}tGEU H 
O:.M.r'\LLEY·-££2-TO.SKI. COR'fNSY 
81:GP.J',.M, JMm1 

0035 DAYS 
0035 D?~Y£; 

20l77010CR 

0 0 0 0 ~~J!ITiiS 0-0 l 7 NONTES 
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Home Cases, Opinions & Orders 

Case Search 
Case Docket Number Search Results - 341147 

Appellate Docket Sheet 
COA Case Number: 341147 

MSC Case Number: 160060 

PEOPLE OF MI V JUAN MARTINEZ III 

1 PEOPLE OF MI 
Oral Argument: Timely: N 

2 MARTINEZ JUAN III 
Oral Argument: Y Timely: Y 

PRS 

DF-AT RET 

co 

COA Status: Case Concluded; File Open MSC Status: Pending on Application 

11/20/2017 1 Claim of Appeal - Criminal 

Proof of Service Date: 11/17/2017 

Jurisdictional Checklist: Y 

Register of Actions: Y 

Attorney: 34859 - MORITZ JOHN R 

09/26/2017 2 Order Appealed From 

From: BERRIEN CIRCUIT COURT 

Case Number: 2017-015329-FH 

Trial Court Judge: 32275 PASULA ANGELA M 

Nature of Case: 

CSC-3 

CSC-4 

Comments: judgment of sentence entered in ROA 10/27/17 

11/20/2017 3 Appearance - Appellant 

Date: 11/17/2017 

For Party: 2 MARTINEZ JUAN III DF-AT 

Attorney: 34859 - MORITZ JOHN R 

11/20/2017 4 Steno Certificate - Tr Request Received 

Date: 10/25/2017 

Timely: Y 

Reporter: 8866 - WILLIAMS KIM 

Filed By Attorney: 34859 - MORITZ JOHN R 

Hearings: 

08/23/2017 

08/24/2017 

08/25/2017 

01/30/2018 6 Transcript Overdue - Notice to Reporter 

Mail Date: 01/30/2018 

Reporter: 8866 - WILLIAMS KIM 

APPELLANT'S APPENDIX B 
Court of Appeals Docket 

B 0009a 

(35150) SANFORD MARK 

{34859) MORITZ JOHN R 

{75058) GONZALES ABRAHAM D 
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Comments: 8/23, 8/24, 8/25/17 

02/09/2018 7 Invol Dismissal Warning - No Transcript 

Attorney: 34859 - MORITZ JOHN R 

Due Date: 03/02/2018 

02/09/2018 8 Motion: Show Cause - Reporter 

Proof of Service Date: 02/09/2018 

Filed By Attorney: 34859 - MORITZ JOHN R 

For Party: 2 MARTINEZ JUAN Ill DF-AT 

Fee Code: EPAY 

Answer Due: 02/16/2018 

Reporter(s): 

8866 - WILLIAMS KIM 

02/15/2018 9 Notice Of Filing Transcript 

Date: 02/13/2018 

Reporter: 8866 - WILLIAMS KIM 

Hearings: 

08/23/2017 

08/24/2017 

08/25/2017 

02/20/2018 10 Telephone Contact 

Reporter: 8866 - WILLIAMS KIM 

APPELLANT'S APPENDIX B 
Court of Appeals Docket 

B 0010a 

Comments: Rptr confirmed hrg dates filed are 8/23, 8/24, 8/25/17; will send amended NFT that lists dates 

02/20/2018 11 Submitted on Court Reporter Motion Docket 

Event: 8 Show Cause - Reporter 

District: G 

Item#: 1 

02/20/2018 13 Other 

Reporter: 8866 - WILLIAMS KIM 

Comments: Amended NFT to show dates of hrgs filed in LCt 

02/21/2018 14 Order: Show Cause - Deny 

View document in PDF format 

Event: 8 Show Cause - Reporter 

Panel: JPH,WBM,JMB 

Amount: $100.00 

Steno: 8866 - WILLIAMS KIM 

Comments: Denied as moot, trns filed. Court 1s own mot, rptr Kim Williams assessed $100 costs, due w/i21 days 

03/02/2018 15 Correspondence Sent 

Reporter: 8866 - WILLIAMS KIM 

Comments: RE $100 check to pay assessed costs; please sign & return by 3/14/18 

03/08/2018 16 Costs Paid - Reporter 

Reporter: 8866 - WILLIAMS KIM 

03/28/2018 17 Motion: Extend Time - Appellant 

Proof of Service Date: 03/28/2018 

Filed By Attorney: 34859 - MORITZ JOHN R 

For Party: 2 MARTINEZ JUAN Ill DF-AT 

Fee Code: EPAY 

Requested Extension: 05/07/2018 

Answer Due: 04/04/2018 

04/03/2018 18 Submitted on Administrative Motion Docket 

Event: 17 Extend Time - Appellant 
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District: G 

04/05/2018 19 Order: Extend Time - Appellant Brief - Grant 

View document in PDF format 

Event: 17 Extend Time - Appellant 

Panel: JPH 

Attorney: 34859 - MORITZ JOHN R 

Extension Date: 05/07/2018 

05/07/2018 20 Brief: Appellant 

Oral Argument Requested: Y 

Timely Filed: Y 

Filed By Attorney: 34859 - MORITZ JOHN R 

For Party: 2 MARTINEZ JUAN III DF-AT 

05/07/2018 21 Defective Filing Letter 

Event: 20 

Defect: 

Proof of Service - Cured 

05/09/2018 22 Proof of Service - AT Brief 

Date: 05/07/2018 

For Party: 2 MARTINEZ JUAN III DF-AT 

Attorney: 34859 - MORITZ JOHN R 

05/09/2018 23 Defect Cured 

Event: 20 

P/S Date: 05/07/2018 

Defect: 

Proof of Service - Cured 

06/12/2018 24 Noticed 

Record: REQST 

Mail Date: 06/13/2018 

06/20/2018 25 Record Filed 

File Location: 

Comments: FILE; 5 TRNS 

07/02/2018 28 Prosecutor Advisory - No Brief 

Attorney: 1111 - BERRIEN COUNTY PROSECUTOR 

11/05/2018 32 Brief: Appellee 

Proof of Service Date: 11/05/2018 

Oral Argument Requested: 

Timely Filed: N 

Filed By Attorney: 35150 - SANFORD MARK 

For Party: 1 PEOPLE OF MI PL-AE 

12/19/2018 34 Correspondence Sent 

For Party: 2 MARTINEZ JUAN III DF-AT 

Attorney: 34859 - MORITZ JOHN R 

APPELLANT'S APPENDIX B 
Court of Appeals Docket 

B 0011a 

Comments: L:2 rec req: Facebook messenger conversation btwn victim & Shirley (Exhibs 8-18) 

12/26/2018 35 Material Received by Record Room 

File Location: 

Comments: FACEBOOK MESSENGER CONVERSATION (EX 8-18) 

02/28/2019 44 Appearance - Appellant 

Date: 02/28/2019 

For Party: 2 MARTINEZ JUAN III DF-AT 
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Attorney: 75058 - GONZALES ABRAHAM D 

Comments: appearance of co-counsel 

03/05/2019 38 Submitted on Case Call 

District: G 

!tern#: 3 

Panel: MJR,JEM,AL 

03/05/2019 45 Oral Argument Audio 

06/18/2019 50 Opinion - Per Curiam - Unpublished 

View document in PDF format 

Pages: 11 

Panel: MJR,JEM,AL 

Result: L/Ct Judgment/Order Affirmed 

06/18/2019 51 Opinion - Dissent 

View document in PDF format 

Pages: 4 

Author: MJR 

08/09/2019 52 set: Application for Leave to set 

Supreme Court No: 160060 

Answer Due: 09/06/2019 

Fee: Indigent Person 

For Party: 2 

Attorney: 34859 - MORITZ JOHN R 

08/09/2019 53 SCt: Miscellaneous Filing 

Filing Date: 08/09/2019 

For Party: 2 MARTINEZ JUAN III DF-AT 

Filed By Attorney: 34859 - MORITZ JOHN R 

Comments: Signed Affidavit of Indigency 

08/09/2019 54 Other 

Date: 08/09/2019 

For Party: 2 MARTINEZ JUAN III DF-AT 

Attorney: 34859 - MORITZ JOHN R 

Comments: Notice of filing for leave to appeal in the Supreme Court 

08/21/2019 55 Supreme Court - Record Sent To 

File Location: 

Comments: sc#160060 lcf;S tr 

08/21/2019 56 SCt: Trial Court Record Received 

5 tr; 1 files 

02/04/2020 59 SCt Order: Order Directing Response 

View document in PDF format 

APPELLANT'S APPENDIX B 
Court of Appeals Docket 

B 0012a 

Comments: Direct the Berrien Cnty Pros to file an answer by 3-3-2020. Lv appl remains pending. 

02/27/2020 60 SCt: Filing per SC Order 

Filing Date: 02/27/2020 

For Party: 1 PEOPLE OF Ml PL-AE 

Filed By Attorney: 35150 - SANFORD MARK 

Comments: Prosecutor's answer per MSC order of 242020. 

07/02/2020 61 set Order: MOAA -Oral Argument on Lv Appl 

View document in PDF format 

Comments: Invited AC-PAAM, CDAM. 

Case Listing Complete 
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APPELLANT'S APPENDIX C 
Judgment of Sentence 

C 0013a 
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APPELLANT'S APPENDIX C 
Judgment of Sentence 

STATE Cf- IMCHIGt;iir-·· JUDGMENT OF SENTENCE 
SECOND ClRCUIT COtJRT COMMITMENT TO I 

COUNTY o._F_o_E_a_m_E_N __ _, _ _,s'"'T"A""T"E""· .:._P.:,Rc:,IS:c;O,cNc:...:S:cOccU:cT.:._H=E'-'R-'--'N'---''-
Qnt C'i'Vt c1,:Hre:;;, 
Ml· 1 ,Of)15J S1 t POfH ST. H JOSEPH. Ml 490:!S 
P',:,1:rn Fc::·>·t N1:,. 98'· l7-1$S'::, A9c~;;y: 2HA!E:N CO. Sr!EfFFF OEP"T 

2017015329-FH 

Cc,;,-t ;,:;k;-ri,:,µq ;,,;, 

l2155l58J-711t 

DrJ!tCd..1-D!'a tHn~ .!,Jdrt:t~, .er,; tr:h:.;:.,.~cnu I<· 

JU,.\!\ t.U,RU·lf1t 
The Peopte of tho State of Mlc.higan 

V 
,(!,,J/jj,!;fH-S7 

1 ,$!')1J7H i5E1i'J-, IN &3515 
j 

Jde,:!'rint ;:;,:,;1.1,:,- "'0f1',,:, l:.lar -.M. i 
THE COURT FINDS: La_,_:G_P,_'I_AL .. _,_s_o_,_, ___ - ____________ 003~ 

0 i .Cef-:r:--:.ra,.~ ·ND~; :tdv,:;1c-j ,:;f iis:hl to -:ou:-:sc1 .ar::i ,appoi~-t"2d C!.JU1Sel Jnd ~!la'!,ir\'.il:.t, it·'.0i'.'gBntly, ;i":,;::- •...-c,lunt:,nt; 1'.'~1Vt~! that righ! 
[fil '.2' O.;;frndan ,•,as \:::jf;;;l 91.-illy c:i P:.tcust25 2-:117 _____ a: ;he Cfir'l'li;;:;J ,'.JS s~utcd bo/c'/i, 

cci1v1c:-ta:ocJ 
C:qwg ~ £&.rt d}!i Cr,"r_,,, 
1 s:i;;::; J 

CJL!,R:rJS CC;'.,'.E(S} 
u,:!. rA;!nn j e'/i. G:Q~Q-2;1\; 

7£-052iX:i '~ ]G{; 1:Mi'.i-l!l 

I 
•;::frm "f',;~ • ;-flly t~_,, N-:;:· • rdo c:,/1<',fki.;,; ·w· ·ti<Jlty 0"A 1111,'lf:oTy l!t ·;;;::,-:;i- • !-t1 i , L>vnt;;;,J:,:rclr>;L ~,p:;•. i@.4.il. • Ci•,trw,~! f'~"'-:iJJiJ; ·~¥=~·, it:u,\C::; o-,mkL1l. 

0 3 rr.ecor:•.·,cLa:i 1:t ropc·iab!-2 :a tlH? Secr6-tary ct -S'!"ate under MCL 257 732 w !/-Cl 291.1040. 
-:'"he ,:;£-ford;:nts dnvet !icr,r:;o run';;:cr :i; r.m,.r,:;1354&,ttfC+:S-; 

D ...: H:Vr,:i:.t,r,,:; we,;; ;;;:rdcn::,j c,n _______ _ 

ff rs ORDERED· 

ii. Any <le.Sert1J-!tr?.:re,:;pcr.d,1mt who c:v1rrr;-es lti-9fle1 .Mttfr,ess ilo::rC\!e al! t:eurl e1d!!rs hr~e b.::n ~i;i.f;;ily corrpNltl!d \L'ldlJ:·L-:-,;- bit t~ hr:ti:d le Fl;,'11<tfY 
nf /\ii :'L'lt'>,;, s.,:-;h, ,;t:~m· ,.,;h'.,;; ft .. nC" for~, 1$;.lilifv.;ft, CV'.rttt!-£,;, l!IX"l4c.Jld}' F--,-,,,;i,;,~, tsk ), ,!;1'1,",."U,Jt:ltf:1lit":!t!'.Ut.l,X notlrf the: tl:J:Ffi(:t'i COt;11tr frlili Cc.,i1rt 
Fina."lc:i.i.l Cf/ir;,tr c.t hls:lh!t n,c1•.- a~dt!!:.s. Ali ,;ar(:!;~"ldc"cr::: ;m1,;r :.ut::.:i::4-:,;-.nt c;;i,n C/;}:?rs ut maft:l 16 ~h:->:!"der,:::r.t•'re:s;:<rndDr1 ;;;_,g l;,'"XfM1 a1_,d'etls ;:;1 fl!! 

1 nt"l !!'q 1,:~:,;::, F-3r1ure fo amtifr iii~ cct,"rt af :tn'/ ;a!drn:-ss c:h;:mg!J' m;iy r{'rnrt iri 1-d"di~l(?l:tl cn.:irge_s t:ir eo11fot11pf d" i;.;nrrt l:i!!ng tir,ilJit1t ;.;g¢.~t lh-:! 
j t!ti!£•:i-JJnt::e:$p--:;ndcn! .m;diar rn:iy 11!1,;} Hlfi\1lt lfl the def<inclanl/H1pc1!d:nt bn-,klg a b;;;:nd1 Wi!rr.i:rl 1:.:.11«1 for !'lis.ihet -£.trn~t if !iihe: !ails tn:.appe;.!l.r .:it <'l 
~ !l·im:;wJ lo whic:h s.'n.c 'h-¢l> pr-t'l.'Xl<:·d n.:itice ar that !Mt ki1el.'1t .scldr~~:.. [ ; / 

5 __ Urfon:_j;:n~ 1:;. f,rn:,:mcc::i 10 
i;_.g;,i:1:t. r'>,-,J. f~,.,.-i,,,.,•,-,g -~ l\IB.'5 

C;l';~JWP ';1 M ! 5 Y 

fo'.lcw1 

..'J\!L 
~n:;pn 
z:;; o 

TOBEc 
;;;,:;:rir~.R 

f'.-:11 
::"::Q{:f) 

~~f;tf'._nrn ~ .u2 
no.w 

Ct'le: f~r:r!!'.":'/i 

${.:, f}:;LC,;J-

D 
0 
CJ 
CJ 

a D.?•e-vJ<ln: ;;.hall :--/); r,i.V.;;;:ct C"- probr.:::on for ____ non:hs and al:::!:!& t1 the t::rrr,5 ¢1 p:0butici"i_ 
9 Odn:d:i,.j ;;h1·1 ,:(l~pki:0 the f-:>!Je,,...;cig; 

0 1c, T1~12::-ont~~·0ov,,;:0;:;onboan:: sha'.! 0 -;;:isps.,dfor ___ cays, W!, 
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APPELLANT'S APPENDIX D 

APPELLANT'S APPENDIX D 
Preliminary Hearing Transcript 

D 0015a 

PRELIMINARY HEARING TRANSCRIPT 

April 25, 2017 
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APPELLANT'S APPENDIX D 
Preliminary Hearing Transcript 

STATE OF MICHIGAN 

BERRIEN COUNTY TRIAL COURT 

D 0016a 

.THE PEOPLE OF THE STATE OF MICHIGAN, 

V File No. 2017015329-FY 

JUAN MARTINEZ; III, 

Defendant. 

----~---------/ 

PRELIMINARY EXAMINATION 

BEFORE THE HONORABLE ANGELA M. PASULA, TRIAL JUDGE 

Niles, Michigan - Tuesday, April 25, 2017 

APPEARANCES: 
For the People: 

For the Defendant: 

Recorded by: 

Transcribed by: 

Ms. Cortney O'Malley-Septoski (P-70965) 
Assistant Prosecuting Attorney 
1205 North Front Street 
Niles, MI 49120 
(269) 684-5274 

Mr. Jason Engram (P-603-16) 
515 Ship Street #208 
St. Joseph, MI 49085 
(269)313-0134 

Ms. Mary Steltner, CER 8450 

Ms. Katie Pugh, CER 82'05 
Certified Electronic Recorder 
(269) 362-3618 

1 
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1 A. 

2 Q. 

3 

4 A. 

5 

6 

7 

8 

9 BY 

10. Q. 

11 

12 

13 

14 

·15 

16 

17 

18 

---19 

20 

21 

22 

23 

24 

25 

APPELLANT'S APPENDIX D 
Preliminary Hearing Transcript 

D 0017a 

4:20, yes, sir. 

Prior to this - excuse me .. Scratch that. Recently, my client 

had been charged with Domestic Violence. Is that correct? 

Yes, sir. 

MS. O' MALLEY-SEPTOSK-I: Objection. - Relevance. 

THE COURT: How is that relevant? 

MR. ENGRAM: We'll withdraw that. 

THE COURT: All right. 

MR. ENGRAM: 

Let me skip right to the point. During your conversation with 

the police officer, you confirmed that you would in fact make 

up a story about having--

MS. O'MALLEY-SEPTOSKI: Your Honor, objection. 

Hearsay. 

MR. ENGRAM: It is relevant. 

MS. O'MALLEY-SEPTOSKI: Hearsay. 

THE COURT: Hold on. I have not even heard the 

question, so please, go ahead. What -·what's your question? 

MR-, -ENGRAM: ---- Isn-'-t -it ---tr-ue., -tha-t---during -your­

interview regarding this incident with the police officer, you 

confirmed that you would tell a story about your dad, saying 

that' he touched her, if you thought your mom and him were 

going to get back together? 

MS. O' MALLEY-SEP.TOSKI: Your Honor, objection. 

Hearsay. 
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MR. ENGRAM: She would make up a story about 

criminal sexual conduct to keep someone - her mom from getting 

back together with somebody. 

THE COURT: Oh, I see. Okay. I'm going to allow 

the question. Go ahead. 

THE WITNESS: Yes, sir. I.was also fourteen and my 

dad was abusive. Also, T didn't know the seriousness of that 

crime. 

THE COURT: Okay. You're not talking about this 

defendant, then? You're referring to - okay. 

THE WITNESS: No, I'm referring to my father. 

12 BY MR. ENGRAM: 

13 Q. 

14 

15 

16 

17 

18 

· · ....... 19· 

20 

21 

22 

23 

24 

25 

But the point is, at some point, you were willing to make up_a 

story--

MS. O'MALLEY-SEPTOSKI: Your Honor, she's already 

answered the question. 

THE COURT: I'm going to sustain that-­

MS. O' MALLEY-SEPTOSKI: ·Thank you. 

THE.-GOURT-: .. -.-I misunderstood, thinking .. she was 

referring to this defendant as dad. 

MR. ENGRAM: Your Honor, if she's willing to make up 

a story about--

MS. O'MALLEY-SEPTOSKI: Your Honor-­

MR. ENGRAM: --that CSC--

THE COURT: Understood. I've ruled. Continue. on if 
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And isn't it true that the reason you came up with this story, 

is you knew he was going to be moving back into the house and 

you didn't want him there? 

No, sir. 

So, you're indicating you didn't make up a story about CSC to 

keep him out of the house? 

I did not make up a story. 

Okay. So now, I ask you again, isn't it true that you had 

. been in the past, willing to make up a story about CSC to keep 

somebody out of your house? 

When I was fourteen. 

Okay. No further questions. 

14 REDIRECT EXAMINATION 

15 BY MS. O' MALLEY-SEPTOSKI; 

16 Q. 

17 A.· 

18 Q. 

19 · A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Jackie, that was.your father, correct? 

Yep, ma'am. 

That Mr. Engram is referring to, correct? 

·Yes, ma' am.· 

And your concern was him moving back in the house? 

Yes, ma' am. 

And did he in fact move back in the house? 

He did. 

Okay. And that was after you made those statements, correct? 

Yes, ma'am." 
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And did you ever actually make a statement that your father 

sexually assaulted you to anyone? 

No, ma'am, I did not. 

Okay. _so, you said you would do it, but you didn't actually 

do it. 

No. 

And he actually did move back in. 

Yes, he did. 

Okay. When this - Jackie, let's back up a little. How - did 

you tell your mom that this happened? 

Yes, ma'am. 

And was that because you were looking to tell your mom that 

this happened? 

No 1 ma'am. 

How did it come out? 

I was talking to my sister and her boyfriend. 

Okay. 

And my mom had been talking about letting Johnny back into the 

house. 

And which sister? 

Lana. 

Okay. 

And I basically was talking to them, I don't want him back in 

the house because he makes me feel uncomfortable. 

Okay. Did you ever tell Lana at that point what happened? 
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Okay. 

MR. ENGRAM: -altogether vague. I'm not sure if 

we're still talking about the prosecutor's-

MS. O'MALLEY-SEPTOSKI: Okay. 

MR. ENGRAM: -768 motion-

MS. O'MALLEY-SEPTOSKI: Your Honor-

MR. ENGRAM: -or if she moved to limine. 

MS. O'MALLEY-SEPTOSKI: -I'll back up. And I'm 

going to move into the motion in limine. 

THE COURT: Now we're on the motion-

MS. O'MALLEY-SEPTOSKI: Yes. 

THE COURT: -in limine? 

MS. O'MALLEY-SEPTOSKI: Yes. And I'm just not 

asking it very well, and I apologize. I'm going to back up. 

15 BY MS. O'MALLEY-SEPTOSKI: 

16 Q 

17 

18 

19 A 

20 Q 

21 

22 A 

23 Q 

24 

25 A 

Through the investigation with regard to this case, some 

information came out about things that Jackie previously said; 

is that correct? 

Yes, ma 1 am. 

Okay. That's what I want to talk about for a moment. Okay? 

That had to do with your ex-husband; is that right? 

Yes, ma'am. 

And had she made-What kinds of comments had she made to you 

about your ex-husband? 

At one point, when I was discussing with my children getting 
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back with their father, her and my other daughter stated 

that-they said that their dad had touched them. 

Is that all they said, just touched them? 

Yes. 

Did they give any further explanation? 

No. 

Okay. And did you take that to mean sexual touching? 

E 0024a 

I didn't know if they meant sexual or just physical because he 

had, in the past, put his hands on them kind of hard. 

Okay. And when they told you-they say that, what was that in 

response to, or what was their concern? 

That I was going to get back with him. 

Okay. And so they told you they were going to say these 

things? 

Yeah,'they wanted-they did not want me to get back with their 

father. 

After you had this conversation with Lana and Jackie, did you 

get back together with their father? 

Yes. 

Okay. And, when you got back together with their father, do 

you know how long you were together with their father back 

then? 

THE COURT: Meaning like a dating relationship or 

living-still married or what? 

MS. O'MALLEY-SEPTOSKI: (inaudible) 
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Approximately a month. 

2 BY MS. O'MALLEY-SEPTOSKI: 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 

9 A 

10 Q 

11 A 

12 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

23 A 

24 Q 

25 

Were you living with him at that point? 

Yes, we did end up living with him. 

And, when you say we, do you mean the girls? 

Me and the children. 

Okay. So you're all living together, including Jackie and 

Lana? 

Yes, ma'am. 

Do you remember when that was? 

I know that he came and got us sometime in August and we went 

to Iowa with him-

Of what year? 

-and lived in Iowa. 

Of what year? 

It had to have been over three years ago now. 

Okay. So-

So '14-

-2014? 

-2014, approximately. 

And you said that you lived together for approximately a month 

after the girls had made this comment? 

Yes, ma 1 am. 

At any point in time, did Jackie ever say that your husband 

did anything inappropriate during the time .. (inaudible) 
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drastic measures to keep us from getting back together. 

And, at no time, did they actually do it? 

No, ma'am. 

MS. O'MALLEY-SEPTOSKI: Thank you. 

I have nothing further. I'd pass this witness. 

THE COURT: Okay. 

7 CROSS-EXAMINATION 

8 BY MR. ENGRAM: 

9 Q 

10 

11 A 

12 Q 

13 

14 A 

15 Q 

16 

17 

18 A 

19 Q 

20 

21 A 

22 Q 

23 

24 

25 

You're telling me that you had no idea what they meant by he 

touched them? 

I had an idea. 

And your idea was he was-they were talking about being 

sexually molested; is that correct? 

Sexual or physical. 

Okay. And, whether they followed through or not, your 

understanding that they were telling you flat-out that they 

would lie; is that correct? 

Yes, sir. 

So, whether they followed through or not, they indicated to 

you they were willing to do that? 

Yes, sir. 

And I understand it was very difficult talking about your 

intimacy with my client. You indicated this would have 

started probably what year? 1988, I think, if I calculated 

about right. 
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Yes, sir. 

Somewhere in there? 

Yes, sir. 

Okay. And you indicated that you loved my client? 

Yes, sir. 

Okay. And, while you indicated that you knew what was-what 

you guys were doing was wrong, what you're indicating was that 

you shouldn't have been doing it, correct? 

Yes, sir. 

But you weren't trying to stop him from doing that; is that 

correct? 

No, sir. 

Okay. And that was, in part, because you had feelings for 

him; is that correct? 

Yes, sir. 

Okay. Were you feeling like you had to do that with him? 

No, sir. 

Were you feeling like that you could not tell anybody that you 

were doing that? 

I'm sorry? 

Did you feel like you were being pressured to not tell 

anybody? 

I definitely knew I couldn't tell anybody. 

Okay. But was my client telling you you couldn't tell 

anybody? 
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And dad leaves and is coming back into the home. And, when 

he's coming back into the home, she says something to the 

effect of, if you let him come back, I'm going to say he 

touched me. That's what she says. 

She never does it. She never ever said that, in 

fact. The questions were asked at the preliminary hearing, 

and she said she never did it. So it is merely a statement of 

a child made in 2014 about a different person-not the 

defendant, a different person altogether. 

Mr. Engram's motion-or Mr. Engram's response says 

it's not hearsay. I beg to differ. Hearsay, as defined, by 

801, is a statement-which this is, a statement-oral assertion, 

written assertion, or nonverbal conduct intended as an 

assertion by the person who made-the declarant-who made the 

statement. And it is a statement that was not made while 

testifying in a hearing or trial and that the party offers it 

for the truth of the matter. 

Mr. Engram wants to offer it, certainly, to show 

that she would lie about a sexual assault. That's why he 

wants to offer it. He wants to offer it for the truth, so 

it's clearly hearsay. 

It is not hearsay, under 801, if it is an 

inconsistent-if it is inconsistent with the declarant's 

testimony given under oath at a trial. 

That's not the case. It's not an inconsistent 
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statement here. She didn't make this statement to the 

defendant. She didn't make it in the course of this case. 

And she didn't make a different statement under oath 

or to a police officer or anything like that. She told the 

police that she made the statement. She was asked about it at 

the prelim. She doesn't deny it. She told the truth. So 

it's not hearsay because of an inconsistent statement. 

It's not consistent, necessarily, with anything 

she's previously said that would be relevant; and it doesn't 

identify someone. 

So those are the three times that it would not be 

hearsay under 801. So it is hearsay, number one. 

So when can the defense use hearsay? If there's an 

exception. There's no exception that applies, your Honor. 

Mr. Engram tried to argue that the then existing 

emotional-that would be applicable. 

Well, your Honor, again, it was made two years 

before the victim even lived with the defendant. It was not 

made about the defendant. It has nothing to do with the 

defendant's case. It's absolutely not relevant with regard to 

that. So, even if that was an exception, it's not relevant 

based on that information. 

But I would argue it isn't-does not fall under that. 

This is not an existing state of mind during this incident, 

during what's happening here. This doesn't express how she 
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MR. ENGRAM: 
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So you've reviewed that? 

I have. 

Okay. Then the only thing I'm going 

to say at this point is that the prosecutor's argument-And 

I'll go in reverse order.-as it relates to the motion in 

limine that the statement should not come in is incredible. 

You've got a witness-an alleged victim-who has said 

under oath in this courtroom what amounts to the fact that she 

would be willing to lie about someone in a criminal sexual 

conduct case. Whether it was her father or someone else, the 

point is we're not asserting it for the truth of the matter 

asserted. I could care less whether she followed through. 

She indicated under oath that she would, at one point, be 

willing to lie about criminal sexual conduct. 

And, as I said in my brief, we're not talking about, 

well, I'm going to go to the casino; I'm going out drinking. 

This is a CSC case. The comparison is almost exactly 

99.9 percent on point as to what conditions she said she would 

lie under. 

The statement is not hearsay because we're not 

offering it for the proof of the matter asserted; rather, the 

fact that she made the statement; and it does indicate that 

this witness is willing to fabricate a story. 

The-Regarding the matter of 768-I'll make sure I get 
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However, the Court does find that that is a hearsay 

It definitely is an assertion or a statement made 

by a witness, while not under oath in court, and it is not an 

inconsistent statement. I agree with the prosecutor's 

argument on that. She testified the same way under oath at 

the preliminary examination acknowledging that statement. It 

would not be to rebut some kind of charge about recent 

fabrication, and that wasn't even argued by Counsel. And it's 

not one of identity. 

I'm not sure how that would be used specifically for 

impeachment purposes because there isn't an inconsistency 

there, and she acknowledges that she specifically made the 

statement. 

However, to say we're not using that statement for 

the truth of the matter asserted, we're using it to show, 

well, I guess, that she's a liar or she would lie or she said 

she would lie under other circumstances. 

I go back and reflect on this on the old law school 

example, somebody yells out, wait, be careful, there's ketchup 

on the floor. You could bring that statement in. It's not to 

show the proof of the matter asserted that there's, in fact, 

ketchup on the floor, but to show that a warning was given in 

some kind of liability case. 

In this case, the defense attorney is trying to 

argue that-well, not trying to say that she said she would lie 
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STATE OF MICHIGAN 

BERRIEN COUNTY TRIAL COURT 

THE PEOPLE OF THE STATE OF MICHIGAN, 

F 0033a 

V File No. 2017-015329-FH 

JUAN MARTINEZ ITT, 

Defendant. 
I -----··-·----------------

JURY TRIAL VOLUME I OF III 

BEFORE THE HONORABLE ANGELA M. PASULA, CIRCUIT COURT ,JUDGE 

Niles, Michigan - Wednesday, August 23, 2017 

APPEARANCES: 

For the People: MS. CORTNEY O'MALLEY-SEPTOSKI (P70965) 
Berrien County Prosecutor's Office 
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for the Defendant: MR. JASON ENGRAM (P60316) 
515 Ship Street, Suite 208 
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RECORDED BY: Mary Steltner, CER 8450 
Certified Electronic Recorder 
(269) 983-7111 
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Certified Electronic Recorder 
(269) 983-7111 

I 



R
EC

EIV
ED

 by M
SC

 8/11/2020 1:25:11 PM

1 

2 A. 

3 

4 Q. 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 

10 A. 

11 Q. 

12 A. 

13 Q. 

c: 14 A. 

15 Q. 

16 A. 

17 

18 Q. 

19 A. 

20 Q. 

21 

22 A. 

23 Q. 

24 

25 A. 

please. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0034a 

Jacqueline Skye Diamond Gadde. J-a-c-q-u-e-1-i-n-e S-k-y-e D­

i-a-m-o-n-d G-a-d-d-e. 

And Jacqueline could you tell the jury how old you are. 

Seventeen. 

And when's your birthday? 

September 26th 1999. 

Okay. So you're about to turn 18. Okay. What grade did you 

just finish in school? 

Eleventh grade. 

So you're going into your senior year. 

Yes, ma'am. 

Where do you go to school? 

Brandywine High School. 

Okay. Have you always gone to Brandywine? 

No. I have not. I used to live in Alabama. I used to live a 

lot of places. 

You're really quiet. 

Sorry. No, it's not the only school I've been to. 

Okay. Here though in Michigan is that where you've gone to 

school? 

Yes, ma'am. 

Okay. You said I think something about living in Alabama as 

well? 

Yes, ma'am. 
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13 
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Jonathan. 
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Okay. And I want to take you back to February 17th of this 

year, 2017. Okay. Were you living with your family? 

Yes, ma'am. 

Were you living with your older brother? 

No, ma'am. 

Is he an adult? 

Yes. 

Do he live in the state of Michigan even? 

No. 

Okay. Where were you living back in February of this year? 

I was living on 3121 South 13th Street. 

MR. ENGRAM: I can't hear the answer. 

(. 14 BY MS. O'MALLEY: 

( 

15 Q. Okay. I'm gonna have you --

16 THE COURT: February of this year. 

17 BY MS. O'MALLEY: 

18 Q. 

19 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 Q. 

February of 2017. Can you say it really loud? You're very 

quiet. 

3121 South 13th Street. 

3121 South 13th. Is that in Niles? 

Yes, ma'am. 

Is that here in Berrien County? 

Yes, ma'am. 

Okay. Who else lived at that residence? 
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4 Q. 
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8 A. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 

15 A. 

16 

17 

18 

Juan Martinez. 

Okay. 

And Rachel Hart. 

Tell me everybody that live there. 
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Jonathan Gadde, Olivia Gadde, and Lana Gadde. 

Okay. So you, mom, your siblings, and you said Juan Martinez. 

Who was Juan Martinez? 

(non-verbal response) 

Okay. You're pointing for me but who is he to you. 

He was my mom's boyfriend at the time. 

Okay. And he's in the courtroom right now? 

Yes, ma'am. 

Can you again point for us and tell us what he's wearing so 

that we record it we get that clear. 

Blue shirt. 

MS. O'MALLEY: Your Honor, I'd ask that the record 

reflect she's identified the defendant here in court. 

THE COURT: Yes, it may. 

19 BY MS. O'MALLEY: 

20 Q. 

21 

22 A. 

23 

24 

Q. 

25 A. 

And you were living here in Berrien County with that family 

how long had you lived on South 13th Street. Do you know? 

A little over a half a year. 

Okay. Little over half a year. Where'd you live prior to 

South 13th Street? 

We lived on 3rd Street. 
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8 Q. 
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11 
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13 

14 

Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 

20 A. 

21 Q. 

22 

23 A. 

24 Q. 

25 

IS that also in Niles? 

Yes, ma'am. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0037a 

Okay. And when you lived on 3rd Street did all those same 

people live with you on 3rd Street? 

Yes, ma'am. 

Okay. How long did your mom date the defendant? 

About two years. 

And did he live with throughout that two years? 

Yes, ma'am. 

Okay. Tell me a little bit about what his role was in your 

family during that two years. 

Pretty much just my mom's boyfriend. 

Okay. Maybe I didn't ask a very good question. How about I 

ask this. During that time did your mom work? 

Yes, ma'am. 

Okay. What about the defendant did he work? 

No, ma'am. 

Okay. And so he wasn't working. But did he watch you and 

your siblings at all when you were home? 

Yes, ma'am. 

Okay. During that time did he discipline you and your 

siblings? 

Yes, ma'am. 

Okay. And as far as you know did he have the approval of your 

mother to discipline you? 
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11 Q. 

12 

13 

14 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

Brandywine High School. 

And what grade again? 

Eleventh grade. 

F 0038a 

And so when you would go to school what were the hours that 

you would be in school? 

I would be in school from about 7:15 to 2:40 was when I got 

out. I would get home around 3. 

Okay. You said 7:15 to 2:40. And you get really super quiet 

so try to keep that voice up. 

Sorry. 

Okay. Sorry. 

THE COURT: 7:15 a.m. to 2:40 p.m. correct? 

THE WITNESS: Yes, ma'am. 

THE COURT: Okay. Thank you. 

15 BY MS. O'MALLEY: 

16 Q. 

17 A. 

18 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 Q. 

What about Lana? 

She went to school at 7:15 and she had basketball after 

school. So she usually wouldn't get around until 4. 

Did she also go to the high school? 

Yes, ma'am. 

So she got out as the same time as you. 

Yes, ma'am. 

But did she come home directly after school then? 

No, ma'am. 

What time -- you said she would go to basketball --
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3 A. 

4 Q. 
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6 A. 

7 Q. 

8 A. 

9 Q. 

10 

11 A. 

12 Q. 

13 

14 A. 

15 Q. 

16 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 

25 Q. 

She would get home around 4. 

Around 4. And how did she get home? 

My morn would pick her up. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0039a 

Okay. So I'd like to talk about your morn. Was your morn 

working at that point and time? 

Yes, ma' am. 

And what was her schedule typically like if you remember? 

She would get home around 3:30, 4. 

Okay. So was there a period of time before your morn got home 

that you would be home? 

Yes, ma'am. 

Was there a period of time before your mom got home that Lana 

would be home? 

Yes, ma'am. 

What about your youngest siblings, Olivia and Jonathan, what 

grades were they in? 

They're in third and fourth grade, I believe. 

So elementary school age? 

Yes, ma'am. 

And so did they get out of school at the same time as you? 

No. 

Okay. Do you know what time they would get out of school? 

They would get out of school at about 4 and get home about 

4:20. 

Okay. Did they -- how'd they get home? 
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10 A. 

11 Q. 
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15 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 

21 A. 

22 Q. 

23 

24 A. 

25 Q. 

C. 

The bus. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0040a 

How did -- did the bus come directly to the house -­

Yes, ma'am. 

-- did they go to a bus stop? Okay. And was that pretty 

standard every day? 

Yes, ma'am. 

How many days a week was Lana at basketball. Do you know? 

Every day. 

During the week? 

Yes, ma'am. 

Do you know if she was ever at basketball on the weekends? 

No. 

Okay. And so was there a period of time where during the day 

when you would come home that it would just be you and the 

defendant at the house? 

Yes, ma'am. 

And typically what was that timeframe during the day? 

About 3 to 3:30. 

Okay. During that November to January timeframe did something 

happen in the home with the defendant and you? 

Yes, ma'am. 

Okay. And I know it's difficult but we need to talk about it. 

Okay. Do you remember was it on a weekday or on a weekend? 

It was a weekday. 

Okay. Do you remember what time of day? 
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1 A. 

2 Q. 

3 

4 

5 

6 

7 

Around 3 to 3:30. 

Okay. Was there anybody 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F 0041a 

MR. ENGRAM: I'm sorry. I did not hear the answer. 

THE COURT: About 3 to 3:30. Does that mean p.m. 

again? 

THE WITNESS: Yes, ma'am. 

THE COURT: Thank you. 

8 BY MS. O'MALLEY: 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 

21 A. 

22 Q. 

23 A. 

24 

25 Q. 

And that was at the house. Correct? 

Yes, ma'am. 

And who was at the house? 

Juan and I. 

Okay. You said the defendant --

Yes, ma'am. 

-- and you. 

Yes, ma'am. 

Really, really quite still so. Was anyone else there? 

No, ma'am. 

And if you could tell was it after school then if it was 

between 3 and 3:30? 

Yes, ma'am. 

And so when you came home from school that day what'd you do? 

I came home, changed into pajamas, got a snack, and we were 

gonna watch a movie. 

Okay. 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0042a 

MR, ENGRAM: I'm sorry I -- she's needs to speak a 

little clearer. I don't want to come down on a witness but -­

THE COURT: Can you say that one more time a little 

louder. Or you could hold the microphone up a little bit 

also. 

THE WITNESS: I came home, changed into pajamas, got 

7 a snack, and we were going to watch a movie. 

8 BY MS. O'MALLEY: 

9 Q. 

10 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 

25 A. 

Okay. So let's talk about that. So you come home from 

school. 

Yes, ma'am. 

What'd you change into can you tell the jury? 

A hoodie and pajama pants. 

And were you wearing underpants? 

Yes, ma'am. 

Were you wearing a bra or t-shirt or anything under your 

hoodie? 

No, ma'am. 

Okay. So just the hoodie and the pajama pants and underpants. 

Yes, ma'am. 

You have shoes, or socks, or anything on, if you know. 

Probably socks. I don't - can't remember. 

Okay. So you change your clothes. And where so you change 

your clothes when you come home? 

In my room. 
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Q. 

A. 

Q. 
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A. 
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A. 

Q. 

A. 

Q. 

Yes, ma' am. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0043a 

Okay. So what -- where were you gonna watch a movie. Gonna 

watch it on a disc, were you gonna watch it on TV, what. 

A DVD. 

Okay. And is there -- was there more than one place in the 

house that you could watch movies? 

Yes, ma'am. 

Okay. Where did you and the defendant watch this movie 

Captain America Civil War? 

In my mother's room. 

In your mother's room. And is that the room that she shared 

with the defendant? 

Yes, ma'am. 

Okay. So tell us a little bit about that. When you were in 

the bedroom where was the defendant? 

He was laying on the bed. 

Okay. And when you came into the room was he already in the 

room? 

Yes, ma'am. 

Okay. Was he already on the bed? Do you remember? 

Yes, ma'am. 

And was he standing on the bed, sitting on the bed, laying on 

the bed. How was he? 

Laying on the bed. 

Okay. Was he laying on his back on the bed, if you could 
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2 A. 

3 Q. 

4 A. 

5 Q. 

6 A. 

7 Q. 
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9 A. 

10 Q. 

11 

12 A. 

13 Q. 

14 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 

20 A. 

21 

22 

23 

Q. 

24 A. 

25 Q. 

describe -­

On his side. 

APPELLANT'S APPENDIX F 
' Jury Trial Transcript Excerpts 

F0044a 

Okay. Was he facing the television, was he facing away? 

The television. 

Okay. And so when you come into the bedroom where'd you go? 

I sat down in the chair in front of the TV. 

Okay. So this room has a bed, it has chairs. Is that 

correct? 

Yes, ma'am. 

We've already talked about these additional exhibits 4 through 

7, those are of the bedroom. 

Yes, ma'am. 

And you said that they're not -- the furniture's not in the 

same position as it was when this happened. Correct? 

No, ma'am. 

And what is the difference? 

It's just switched. 

Okay. The orientation of the furniture, is it the same just 

in a different -- just flipped around? 

Yes, ma'am. 

Okay. So let's start with People's 4. This isn't the best of 

the pictures. But that shows in the corner a TV is that 

right? 

Yes, ma'am. 

And it has two what look to be like arm chairs or chairs. 
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C. 

Yes, ma'am. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0045a 

Okay. So did you sit the chair closest to the bed or the 

chair further away from the bed? If you remember. 

They were next to each other the same. 

They were right next to the bed, both of them? 

They were the same distance from the bed. 

I see. Okay. So you sat in one of the chairs. And again who 

was in the room? 

Juan. 

And then just you? 

Yes, ma' am. 

And at that point and time do you know where your little 

brother and your little sister, Jonathan and Olivia were? 

They were at school. 

And Lana. 

Basketball. 

And mom. 

Work. 

Okay. So you come in, you sit down in the chair, and you're 

watching the movie. The defendant's on the bed you said. 

Yes, ma'am. 

Does that change at some point? 

Yes, ma'am. 

What changes? 

He asked me to lay on the bed with him. 
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1 Q. 

2 A. 

3 Q. 

4 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 

10 

11 A. 

12 Q. 

13 

Who asked you to lay on the bed? 

Juan. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0046a 

Okay. And did he say why or did he say anything about laying 

on the bed. 

No. 

What did you think when asked you to lay on the bed? 

I thought it was odd. 

Let me ask you this. Before this day, before you watched this 

movie with the defendant, what was your relationship like with 

him in general? 

No real relationship. 

Okay. 

MR. ENGRAM: I'm sorry. I did not hear the answer. 

c· 14 BY MS. O'MALLEY: 

C. 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 

23 A. 

24 Q. 

25 A. 

Can you tell us again? 

No real close relationship. 

Okay. Did you -- I mean were you around him? 

Yes, ma'am. 

And did you have any major issues with him in any way? 

No. 

Okay. Did he -- if you were to do something that was wrong 

could he discipline you? 

Yes, ma'am. 

Had he been disciplining you? 

Yes, ma'am. 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

What would he do? What kinds of discipline? 

He would take my phone or ground me. 

F 0047a 

Okay. Did he do that at times in conjunction with your mom? 

Yes, ma'am. 

Did he do that at times in front of your mom? 

Yes, ma'am. 

So before this day he had been acting in the role of a 

guardian of sorts. Correct? 

Yes, ma'am. 

Okay. Had you had any major fights or arguments with him 

prior to that day? 

No, ma'am. 

What about your mom prior to that day. What was your 

relationship like with your mom? 

It was okay. 

Okay. She would discipline you as well? 

Yes, ma'am. 

What kind of discipline would your mom use? 

She would ground and take my phone as well. 

Okay. So they used similar methods of discipline. 

Yes, ma'am. 

Okay. And had that been pretty much the same throughout the 

relationship up until that point? 

Yes, ma'am. 

Okay. So had you ever been alone with the defendant before? 
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14 Q. 

15 

16 

Yes, ma'am. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F 0048a 

And had you ever been in that room before with the defendant? 

Yes, ma'am. 

Okay. So in this day you're watching a movie. And he asked 

you to come lay on the bed. You said you thought it was 

strange? 

Yes, ma'am. 

Did you -- did you move onto the bed? 

I did. 

Okay. Tell us what you were thinking at that point. 

Just thought it was weird. 

Okay. But you moved. 

(non-verbal response) 

Okay. And when --

THE COURT: You have to answer out loud for us. 

THE WITNESS: Yes. 

17 BY MS. O'MALLEY: 

18 Q. 

19 

20 A. 

21 Q. 

22 

23 A. 

24 Q. 

25 A. 

Okay. Jacqueline when you moved onto the bed did the 

defendant remain where he was? 

Yes, ma'am. 

Okay. So he's lying on his side. And where did you lay on 

the bed or go on? 

At first I just sat down. 

At first you sat down. Where'd you sit? 

I sat on the edge of the bed. 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0049a 

Okay. And were you sitting closer to the television or 

further away? 

Closer. 

So you're in between the defendant and the television when you 

sit down? 

Yes, ma'am. 

Then what happened? 

He asked me to lay down. 

And when you say he, who are you talking about? 

The defendant. 

Okay. And did he say anything other than lay down or do you 

remember what he said? 

13 A. No. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 

24 A. 

25 Q. 

What did you think about that when he asked you to lay down. 

Odd. Sorry. 

That's okay. Take your time. 

I just thought it was strange. 

You thought it was strange. Okay. Did you lay down? 

Yes, ma'am. 

Okay. And when you laid down how'd you lay down? 

On my side. 

Okay. You were on your side. And were you facing the TV or 

were you facing away from the TV? 

The TV. 

And were you facing the defendant or were you facing away from 

164 



R
EC

EIV
ED

 by M
SC

 8/11/2020 1:25:11 PM

( 1 

2 A. 

3 Q. 

4 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 

( 
'-<, __ . 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

the defendant? 

Away. 

F 0050a 

So you're laying facing the television. He's also laying 

facing the television? 

Yes, ma'am. 

Is his front to your back essentially? 

Yes, ma'am. 

Are the two of you laying with your head at the same end of 

the bed and your feet at the same end of the bed? 

Yes, ma'am. 

Okay. And how close were the two of you? 

About a foot apart. 

Okay. But your bodies weren't touching at that point? 

No, ma'am. 

Okay. And so when you're there and you're laying down on the 

bed you still watching the movie? 

Yes, ma'am. 

Did something happen after that? 

Yes, ma'am. 

Okay. What happened? Tell us. 

He reached his arm around me and put it on my stomach. 

Who is he? 

The defendant. 

Okay. And when you say he reached his arm around you. What 

do you mean by that? 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

He put his arm over me on my stomach. 

Okay. Did his arm go up over your side? 

Yes, ma'am. 

From behind? 

Yes, ma'am. 

Okay. And what did he do with his hand? 

He just held it on my stomach for a second. 

Held it on your stomach? 

Yes, ma'am. 

F 0051a 

Okay. Jacqueline you're getting really quiet and I'm sorry, I 

know this is the hard part but please try your best if you can 

for me to speak up. Okay. So he put his hand on your stomach. 

When he put his hand on your stomach were still wearing your 

sweatshirt? 

Yes, ma'am. 

And was his hand on the outside of your sweatshirt or was it -

Outside. 

I'm sorry. 

It was on the outside. 

Okay. So he's touching the outside of your clothing. Is that 

fair? 

(non-verbal response) 

Okay. Is he dressed at that point and time? 

Yes, ma'am. 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0052a 

Okay. Do you remember what he was wearing? 

I don't -- hoodie and sweatpants I think. 

Okay. So he's fully dressed too? 

Yes, ma'am. 

Okay. So what did you think when his hand went onto your 

stomach? 

I was uncomfortable. 

Had that happened before? 

No, ma'am. 

Was that a common thing for --

No, ma' am. 

Okay. Did you say anything at that point? 

No, ma'am. 

Did he say anything at that point? 

No. 

Okay. Did his hand stay on your stomach? 

No, ma'am. 

Okay. What happened? 

He reached his hand up to my chest. 

Okay. So it's on your stomach and you said he reached it up 

to your chest. 

Yes, ma'am. 

How did he do that? 

He moved it up. 

Okay. And so was it still on the outside of your clothing? 
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Yes, ma' am. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0053a 

Okay. When that happened what were you thinking? 

I wanted to get up. 

You wanted to get up. 

MR. ENGRAM: I again answer 

THE COURT: She said, I wanted to get up. 

7 BY MS. 0 'MALLEY: 

8 Q. 

9 A. 

IO Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 

23 Q. 

24 A. 

25 Q. 

What did you do when that happened? 

I tried to get up and he held me by my chest. 

Okay. You tried to get up. 

Yes, ma'am. 

And you said, what did he do? What did the defendant do? 

He held me. 

Okay. Where did he hold you? 

He kept his hand on my chest. 

Okay. Did you say anything to him at that point? 

No, matam. 

Did you do anything more? 

No, ma 1 am. 

What happened next? 

He moved his hand back down to my stomach and then up my shirt 

again. 

Okay. And you doing okay? 

(non-verbal response) 

Okay. Do you need a break? 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F 0054a 

(non-verbal response) 

Okay. So let's -- so his hand was on your chest on the 

outside of your clothing. Where on your chest was it 

underneath your chest, was it on top of your chest, how is his 

hand? 

On my chest. 

Okay. Flat across your chest? What was his hand doing? 

Describe for us. 

Grabbing. 

Grabbing. Okay. And you said though at some point he moved 

his hand back to your stomach. 

And went up my shirt. 

Okay. And did he touch the skin of your stomach? 

Yes, ma'am. 

And did his hand move somewhere once he was touching the skin? 

Yes, ma'am. 

Where did it move after that? 

On to my breast. 

Okay. And did he touch your breast with his hand? 

Yes, ma'am. 

Did he touch the skin of your breast with his hand? 

Yes, ma'am. 

Okay. What kind of a touch? 

Grabbing. 

Okay. What was going on at this point? 
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Yeah. Did you say anything to him that you remember? Or do 

anything? 

I tried to move his hand away. 

Okay. And were you able to do that? 

Yeah, when I moved his hand down it went into my pants. 

Okay. Tell us about that. 

He went into my pants and touched my vagina. 

Okay. So his hand went down into the pants. 

(non-verbal response) 

Did you have underpants on? 

Yes, ma'am. 

Okay. Did his hand go beneath your underpants? 

Yes, ma'am. 

And did his hand touch the outside of your vagina? 

Yes, ma'am. 

And did his hand to inside of your vagina? 

Yes, ma'am. 

Do you know if his entire hand all of his fingers went in 

there or what happened. 

A finger. 

A finger. Okay. What are you thinking at that point? 

Scared. 

Yeah. Okay. Anything being said at that point? 

No, ma'am. 
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Okay. And what were you doing at that point. Were you still 

trying to move his hand or was that done. 

I was just Laying there. 

Okay. Had you asked him to stop or 

When his had was on my chest yes. 

Okay. Did he say anything about that when you asked him to 

stop? 

8 A. No. 

9 Q. 

10 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 

Okay. How long do you think this went on for Jacqueline, if 

you know? 

About a minute. 

About a minute. Okay. And what made it all end? 

He just stopped. 

Okay. Are you still on the bed when it ends? 

As soon as it ended I left. 

MR. ENGRAM: Didn't hear the answer. 

17 BY MS. 0' MALLEY: 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 

24 A. 

25 Q. 

What happened as soon as it ended? What did -­

I left and went to my room. 

And when you went to your room what'd you do? 

I can't remember. 

Okay. Well, tell me this did you shut the door, did you leave 

the door open, if you know. 

I don't have a door. 

Oh, you don't have a door. 
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Okay. Did you stay in your room at that point? 

Yes, ma'am. 

How long did you stay in your room? 

I think the rest of the night maybe until dinner. 

Okay. When was the next time you say the defendant? 

When my morn got home. 

Okay. And where did you see him? 

In the hallway. 

And where was your morn? 

In the shower. 

Okay. And what happened? 

He told me don't tell your morn. 

Okay. Did he say anything else? 

No. 

He just said, don't tell your morn. 

(non-verbal response) 

Did you tell your morn? 

No. 

Okay. How did all of this make you feel? 

MR. ENGRAM: Objection. Relevance. 

THE COURT: How is it relevant? 

MS. O'MALLEY: Well, your Honor, I think that it's 

relevant for the jury to know how she felt about it because it 

certainly goes to who she told, and when she told, and why she 
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told them. The defense is that she is making this up because 

of some outside circumstance. So I think she should be able 

to explain that to them. 

THE COURT: Well, if that comes up then you can do 

that on cross. I'll sustain for now. 

6 BY MS. 0 1 MALLEY: 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 

12 

13 

14 A. 

15 Q. 

16 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Jacqueline, you said you didn't tell your mom. 

No, ma'am. 

The date that this happened did you tell anyone? 

No, ma'am. 

And do you remember -- we talked about somewhere between 

November and January. Do you remember approximately when this 

say would have been? If you know. 

Early December. 

Early December. Okay. Who was the first person you talked to 

about this? 

My friend Cam. 

And if you could tell the jury who is Cam. 

He is my ex-boyfriend. 

Okay. 

That I was very close to. 

Little bit louder. 

My ex-boyfriend who I was close to. 

Okay. And is Cam's name Cam? 

It's William. 
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William Shirley. 

Yes, ma'am. 

Okay. Goes by Cam though. Right? 

Yes, ma'am. 

And where does Cam live? 

He lives in Alabama. 
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And did you know him when you lived in Alabama? 

Yes, ma'am. 

Okay. So when you talked to Cam about his how did you talk to 

him about it? Did you talk to him in person, did you talk to 

him on a phone, did you talk to him in some other way? 

I texted him. 

I texted him. Okay. And there were messages that were sent 

back and forth? 

Yes, ma'am. 

Okay. And do you know when it was that you would have talked 

to Cam about this? 

Early in January. 

And when you talked to Cam about this had you talked to your 

mom about what happened? 

No, ma'am. 

Had you told your siblings what happened? 

No, ma'am. 

Had you told anybody but Cam what happened? 

No, ma'am. 
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Okay. At that point you hadn't reported it to the police or 

anything like that? 

No, ma'am. 

And when you talked to Cam about it did you tell him 

everything that happened? And I don't want you to tell me 

specifically what you said but did you tell him everything 

that happened? 

8 A. No. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 

15 

16 A. 

17 

Okay. Did you leave things out? 

Yes, ma'am. 

Why did you leave things out when you talked to Cam? 

I couldn't bring myself to say it. 

Okay. We talked about that you didn't talk to mom about it. 

And I know what the defendant told you. But is there a reason 

that you didn't feel like you could talk to your mom? 

I felt like she wouldn't believe me and I was also scared. 

MR. ENGRAM: I'm sorry. I heard the end statement 

18 but I heard her say, I thought and that's all I heard. 

19 BY MS. O'MALLEY: 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Can you repeat it for me again? 

I didn't think she would believe me and I was also scared. 

Okay. Did the defendant continue to live at the house --

Yes, ma'am. 

-- after this happened. Okay. So he was still around. 

(non-verbal response) 
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was not working on the house as much as he should have been. 

THE COURT: No. Sustained. Go on to the next 

3 question. 

4 BY MR. ENGRAM: 

5 Q. 

6 

7 

8 

9 

10 

11 

12 

Your mom had had conversations with him before about not 

working in the house. Right? 

MS. O'MALLEY: Objection. Hearsay. 

MR. ENGRAM: Just asking yes or no. 

THE COURT: Sustained. 

MR. ENGRAM: I'm not asking-what was said. 

MS. O'MALLEY: Relevance. 

THE COURT: Sustained. 

13 BY MR. ENGRAM: 

14 Q. 

15 

16 A. 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 

24 

25 A. 

You indicated that he would discipline you at the approval of 

your mother. Right? 

Yes, sir. 

Okay. And you indicate that during this particular day you 

came to the bedroom. Right? 

Yes, sir. 

Okay. And who's idea was it to go into the bedroom? 

It was a mutual idea. 

Okay. This particular bed it was -- something was wrong with 

it. It was broken. Had broken springs or frame or something 

like that. 

Yes. They slept on it sideways because of it. 
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me like this was not an ordinary thing. In other words you 

weren't in the habit of going into my client's bedroom to 

watch a movie. Right? 

We have watched some movies before. 

Okay. 

But it had never been him and I. 

Okay. Well, on a regular basis? On a regular basis? 

No, him and I had not. 

Okay. So essentially what you're telling me is according to 

your testimony this is was the first time. 

For just him and I, yes. 

Okay. You indicated that prosecutor asked you and you said 

while ago, that there was no real close relationship between 

you and Juan. Right? 

Yes, sir. 

He would discipline you by taking your phone away, grounding 

you. Right? 

Yes, sir. 

Okay. Sometimes in conjunction with mom or in front of her. 

Yes, sir. 

Okay. But let me ask you this, he would discipline you for 

things like not doing your chores. Right? 

Yes, sir. 

And not folding the laundry or whatever it was. Not washing 

dishes. I don't know. Just things like that. Right. 
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Yes, sir. 

Okay. Now right before you started to describe what happened 

in this case you indicated that when the two of you were 

laying on this bed, I assume he was laying on one side, you 

were laying closer to the TV. Correct? 

Yes, sir. 

Okay. He was behind you. 

Yes, sir. 

And today you indicate you were about a foot apart. Right? 

Yes, sir. 

Okay. And you claim that he put his arm over your stomach. 

Right? 

Yes. He moved closer when he did that. 

Okay. Still not touching you. 

He was touching me when he did that. 

From behind. 

Oh, no. His body wasn't touching me. 

You've known him how long? 

Two years. 

Okay. My client is a large guy. Correct? 

Yes, sir. 

And my client does not have overly long arms does he? 

I don't know. 

Okay. And here's the thing. We're talking about all kinds of 

sensitive issues today. We're not trying to embarrass anybody 
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so I'm not trying to do that at this point. But you are not 

what we could consider petite. Are you? 

No. 

Okay. And you're telling me -- you're telling this jury that 

he's able to get his arm over you, around your stomach, up to 

your chest, and on your vagina. 

Yes, sir. 

Not touching you from behind. And he's a large guy with quite 

frankly a large stomach. Correct? 

Yes. 

You state today that you were wearing a sweatshirt and 

sweatpants. Correct? 

Yes, sir. 

Today you indicate, it sounds like, you said he started 

outside of your shirt, on top of your shirt on your stomach. 

Right? 

Yes, sir. 

Moved up and grabbed your breast. Correct? 

Yes, sir. 

Okay. And you wanted to get up and you tried to get up and he 

held you there. Right? 

Yes, sir. 

Okay. That point no talking. Right? 

No, sir. 

Okay. And then you said he moved his hand -- oh, and I think 
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you said at that point he was grabbing you. Grabbing your 

breast. Right? 

Yes, sir. 

Outside your shirt. 

Yes, sir. 

Then moved his hand back down to your stomach but under your 

shirt. 

Yes, sir. 

And then he went back up your chest again on your skin. 

Right? 

Yes, sir. 

Grabbed you again. Yes. 

Yes, sir. 

Okay. And you said at that point you tried to move your hand. 

Right? 

Yes, sir. 

Okay. And then he moved down and went into your pants. 

Yes, sir. 

Touched you inside on your vagina put a finger -- at least a 

finger inside you. Right? 

Yes, sir. 

And this 

point? 

No, sir. 

all this time nothing was being said at that 
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Okay. And you state that, sounds to me like by implication 

you're indicating you never said anything to anybody during 

these couple of months between the time it happened and the 

time he left the house because you were scared. Right? 

Yes, sir. 

He was always around you. Correct? 

Yes, sir. 

Okay. It's important, you indicate you were scared. Right? 

Yes, sir. 

Of him? 

Yes, sir. 

You made, as the prosecutor indicated, statements to the 

police. Right? 

Yes, sir. 

Statements to the CAC interviewer. Correct? 

Yes, sir. 

And here in court. Correct? 

Yes, sir. 

All right. When you talked to the police officer that was 

soon in time after you talked to your mom. Right? 

Yes, sir. 

And you indicated under direct exam while ago you indicated 

that your mom was asking you about having Juan come back to 

the house. Is that correct? 

Yes, sir. 
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And that's when you told her about what you've described here 

today. Right? 

No. That's when I told my sibling that I was not comfortable 

with him coming back to the house after she told me he might 

be coming back to the house. 

All right. So your mom told you he might be coming back. 

Then you talked to your sibling, then you talked to your mom 

about what happened. Right? 

My mom called me to talk to me. Yes. 

Okay. So this story that you've told didn't come out until 

after your mom had asked you about him moving back to the 

house. Right? 

Yes, sir. 

And you indicate that you had this conversation with Mr. 

Shirley. Right? 

Yes, sir. 

Mr. Shirley -- this was entirely by text. Right? 

Yes, sir. 

Cause he lives in Alabama. 

Yes, sir. 

All right. So you spoke to the police right around February. 

Right? 

Yes, sir. 

February -- well, 17th. Was it the same day? 

Yes, sir. 
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Okay. Then you had a conversation with Ms. Welke on the 28th. 

Right? 

Yes, sir. 

Okay. And then as Ms. O'Malley indicated while ago you were 

sitting there in that chair on April 25th. Is that correct? 

Yes, sir. 

You told the police officer on February 17th that you were 

unsure of the date. Didn't you? 

Yes, sir. 

Okay. You also told the forensic examiner that you can't 

remember the day. 

Yes, sir. 

All right. Do you remember that the officer asked you if it 

was before or after New Years? 

MS. O'MALLEY: Your Honor, at this point, I would 

object. He's asking her questions about what she said and 

what the officer said, that's hearsay and he is not elicited 

any impeachable statements at this point. She has said today 

she wasn't sure what the day was. So I don't know 

THE COURT: What's your question again? Did you -­

tell me the specific 

MR. ENGRAM: I said did the officer ask you if it 

was before or after New Years. 

THE COURT: Oh, I'll allow that. 

MR. ENGRAM: Okay. 
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( 1 BY MR. ENGRAM: 

( 

2 Q. 

3 A. 

4 Q. 

5 

6 A. 

7 

8 

9 

10 

11 

And you told the officer you couldn't remember the day. 

Yes, sir. 

But at that time you said you think it was a school day. 

Right? 

Yes, sir. 

MS. O'MALLEY: Again, your Honor, it's all 

consistent with what she's already testified to so I don't -­

MR. ENGRAM: Well, --

THE COURT: If that's objection I'm gonna overrule 

that and allow the question. Go ahead. 

12 BY MR. ENGRAM: 

13 Q. 

14 

15 

16 A. 

17 Q. 

18 

19 

20 A. 

21 Q. 

22 

23 

24 A. 

25 Q. 

Because my next question is when you had the exam at the 

forensic interview center with Ms. Welke on the 28th you said 

it was a school day. Didn't you? 

Yes, sir. 

Okay. So when you made the report you said I think it's a 

school day. Then two weeks later you said it was a school 

day. 

I tried to not think about it until then. 

Okay. And told the -- you said today that it was -- excuse 

me. Yeah, well you did, you said today that it would have 

been probably around 3:30. Right? 

Yes, sir. 

Okay. But when you talked to the officer on the 20 -- excuse 
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me on the 17th you weren't sure of the time of day. 

No, sir. 

Again, and I should ask by the way. I asked you that same 

question at the preliminary exam. Right? 

Yes, sir. 

And you said then that it was -- you thought it was 3:30. 

Yes, sir. 

Do you remember my next question after that? 

No, sir. 

I asked you, okay on April 25th you say it was 3:30 but the 

day you were 

THE COURT: Are you reading from the transcript? 

MR. ENGRAM: Yes, well summarizing --

THE COURT: Will you give us the page. 

MR. ENGRAM: -- but it would have been page 11 line 

16. Okay. But regardless she confirmed the time today. And 

17 that's my -- that's my point. 

18 BY MR. ENGRAM; 

19 Q. 

20 

21 

22 A. 

23 Q. 

24 

You're confirming the time today as 3:30 put when talked to 

the officer way back in February and February was closer in 

time to this event. Right? 

Yes, sir. 

Okay. You told the officer you weren't sure of the time of 

day. 
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Okay. At some point Jacqueline did you talk wi,th anybody else 

about what happened? 

I talked to my sister and her boyfriend. 

Okay. And I want to take you to that day, okay. Was that 

February 17th of this year? 

Yes, ma'am. 

And what were you guys doing. Where were you when you talked 

with your sister and her boyfriend? 

We were on a walk from the store. 

Okay. You were on walk from the store. 

Yes, ma'am. 

So is this during the day. Is it in the evening? When was 

it? 

The day. 

During the day. Okay. And you sister, which sister? 

Lana. 

And who else was with you? 

Tanner, her boyfriend. 

Okay. And tell me, Jacqueline, at that point did you tell 

them what you just told us? 

No, ma'am. 

Okay. Did you tell them something different? 

Yes, ma'am. 
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MR. ENGRAM: I'm gonna object. This is hearsay at 

this point. 

MS. O'MALLEY: It's not for the truth of the matter, 

your Honor, it's just to explain what happened next, 

essentially. 

THE COURT: Well, why do you need what she said 

then? 

MS. O'MALLEY: I think it will be -- I'll wait, your 

Honor, I'll go back to that. 

THE COURT: Okay. For now I'll sustain the 

objection. 

14 BY MS. O'MALLEY: 

15 Q. 

16 

Backing up, you didn't tell them everything you just told us. 

Is that fair? 

17 A. Yes. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Okay. Was your mom there when this happened? 

When I told them? 

Yes. 

No. 

Did you seek your mom out and talk to your mom about this? 

No. 

Okay. So once you commented to your sister what happened? 

My mom was talking about letting him come back to the house. 
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I'm gonna back up a little. You're really quiet. You said 

your mom was talking. Did you mom come and talk to you 

specifically? 

We were talking about her letting him come back into the house 

after being arrested. 

Jacqueline let's back up a little. Okay. When you talked to 

your sister Lana -- you made a comment to your sister Lana. 

Right? And did that comment prompt your mom to come talk to 

you about the defendant? 

Yes, ma'am. 

Okay. And did your mom ask you about what had happened with 

the defendant? 

Yes, ma' am. 

And did you want to talk to your mom about what had happened 

with the defendant when she came to you? 

No. 

Was that that same day, February 17th? 

Yes, ma' am. 

Okay. And did you talk to your mom about what happened? 

Yes, ma'am. 

Okay. And when you talked to with your mom how did that feel? 

MR. ENGRAM: Objection. Relevance. 

MS. O'MALLEY: And again, your Honor, I don't know 

how her emotions and how when she's talking about something 

that happened to her aren't relevant to this case. Certainly 
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Okay. How was that? 

It was also hard. 
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After you talked with the police what was the next thing that 

happened? 

I had to file a report. 

Okay. Did you have to go and talk with someone else about 

what was going on? 

Yes, ma'am. 

Did you have to go to the Child Assessment Center? 

Yes, ma'am. 

Do you know when that was in relation to when you talked to 

the police? Was it the next day, was it a week later. How 

long was it? 

It was soon after. 

Okay. And when you went there did you have to talk about what 

happened to you again? 

Yes, ma'am. 

How was that? 

It was still difficult. 

Okay. Jacqueline you had to come to court at least one other 

time. Right? 

Yes, ma'am. 

And you had to testify about what happened as well. Right? 

Yes, ma'am. 

We talked about the fact that you had this conversation with 
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You've said today that you were wearing a gray hoodie 

sweatshirt? 

Yes, sir. 

Okay. Remember having that forensic exam on the 28th with Ms. 

Welke. You told her that you were in at-shirt. Right? 

I remember saying a hoodie. 

You think you said a hoodie. 

Yes, sir. 

Referring to the CAC --

MR. ENGRAM: May I approach the witness? 

THE COURT: Yes. 

12 BY MR. ENGRAM: 

13 

14 

15 

16 

17 

Q. 

18 A. 

19 Q. 

20 

21 

22 

23 

24 

25 

Referring to the CAC interview summary report it's page 4 of 6 

and it's, I guess you'd call it the middle paragraph. I'm 

asking you to read that section starting on the line I had 

just gotten. Don't read it out loud read it to yourself. Do 

you see the answer that is in this report? 

Yes, sir. 

Okay. Didn't you tell Ms. Welke that you usually change into 

at-shirt 

MS. O'MALLEY: Your Honor, at this time I would 

object. This report is not written by Lana -- or by 

Jacqueline. I think she said she -- what she remembered was 

this. So I guess I'd ask him to ask it in that fashion. What 

does she remember now that she's refreshed her memory. If 

201 



R
EC

EIV
ED

 by M
SC

 8/11/2020 1:25:11 PM

c:_ 

(_ 

1 

2 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0076a 

that's what he was doing. Not what did you --

THE COURT: He -- he can -- I'm gonna let him state 

3 the question then I'll let you know if that is a valid 

4 objection. 

5 BY MR. ENGRAM: 

6 Q. 

7 

8 

9 

Do you remember if you told her that you were wearing a -­

excuse me, that you usually change into at-shirt. 

THE COURT: I'll allow that. 

THE WITNESS: I don't wear t-shirts often. I 

10 usually change into a sweatshirt. 

11 BY MR. ENGRAM: 

12 Q. 

13 A. 

14 Q. 

15 

16 

17 

18 A. 

19 Q. 

20 

21 

22 

23 

24 

25 

Okay. Well, you testified on April 25th. Correct? 

Yes, sir. 

Okay. Because again referring to page 9, which I probably 

should keep out, let me show you page 9 which I showed you a 

few minutes ago, same page I showed you a few minutes ago this 

time I'm asking you to read line 14, 15, 16, 17, and 18. 

At-shirt and a hoodie. 

Yeah. So you said under oath that you were wearing at-shirt. 

MS. O'MALLEY: Your Honor, I would object. That was 

not what she just said. 

THE COURT: I'll read from the transcript. And it 

says, I changed into a drawstring pajama pants, at-shirt and 

a hoodie, page 9 line 17 of the transcript dated April 25, 

2017. Accurate counsel. 
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MS. O'MALLEY: Yes, your Honor, thank you. 

THE COURT: Thank you. 

1 

2 

3 BY MR. ENGRAM: 

4 Q. 

5 A. 

6 Q. 

7 

8 A. 

9 Q. 

IO 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 

16 

17 A. 

18 Q. 

19 

20 A. 

21 

22 Q. 

23 

24 A. 

25 Q. 

No mention today of at-shirt. Was there? 

No, sir. 

Okay. Also I have a question about the pants you were 

wearing. You said you were wearing pajama pants. Right? 

Yes, sir. 

Okay. Now when you talked to the police officer you couldn't 

remember which set of pajama pants. Right? 

Yes, sir. 

And that was on the 17th of February. Right? 

Yes, sir. 

Okay. But when you talked to Ms. Welke do you remember that 

you told her that you were wearing Grinch pajama pants that 

button in the front. 

Yes, sir. 

Okay. And you remember sitting on that witness stand telling 

us that you were wearing drawstring pajama pants. 

Yes. They have a drawstring and buttons. They're men's 

pajama pants. 

So today you're saying you can explain the differences by now 

saying the drawstring with a button. 

Yes, sir. 

And you didn't volunteer that at any time in the past did you. 
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You didn't volunteer that until just now. Right? 

I don't understand the question. 

Well, previously at one point to Ms. Welke you said they were 

Grinch pajama pants. At the prelim you said they were 

drawstring pajama pants. Now today you're saying, oh well 

they have a drawstring and a button. 

They're men's pajama pants. They have a button in the front. 

And what I'm saying is the information you just gave us that 

they're drawstring with a button and all that stuff, you 

didn't give any of that information before did you? 

No, sir. 

You only told the police officer about his putting his hand on 

your stomach under your shirt and going up to the bottom of 

your breast. Right? 

He grabbed my breast. 

But that's not what you told the police officer. Was it? 

He had it at the bottom but he was grabbing at the same time. 

And did you tell the police officer that at that point you 

grabbed his hand and stopped it from covering your breast. 

I can't remember. 

Okay. But you didn't tell the police officer that there was 

anything done outside your shirt on your breast. Did you? 

I believe I did. 

Okay. And you told the police officer that he went from your 

breast down into your pants. Correct? 
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Yes, sir. 

And stopped after a few minutes. 

Yes, sir. A minute. Not too long. 
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Okay. Okay. When you talked to Ms. Welke, again, you didn't 

say anything about him starting on top of your shirt and going 

to your breast. Did you? 

I can't remember. 

Okay. And in fact didn't you tell her that he moved his hand 

up and it was on your breast. 

Yes, sir. 

Okay. And isn't it true that's the first time that you said 

he squeezed your breast? 

Yes, sir. 

Okay. And when she asked you about how long you though it was 

you told her it was approximately 5 minutes. Didn't you? 

That he was inside your pants. 

No. The whole ordeal was about 5 minutes. 

Okay. You claim, I think by implication, that you were 

uncomfortable with my client after this event. 

Yes, sir. 

Were you uncomfortable with him before that event? 

No, sir. 

Okay. And you think as near a possible this event occurred 

when? 

Early December. 
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F 0080a 

Okay. And isn't it true really you just want him out of the 

house? 

No, sir. 

Okay. You state that he did some discipline against you. Is 

that correct? 

Yes, sir. 

Let's be fair. He's not your father is he? 

No, sir. 

He's the guy that's living with your mom. Right? 

Yes, sir. 

Okay. When he would discipline you in fact you got very upset 

about that didn't you. 

Not too upset. 

Really. You wouldn't stomp off and pout in your room -­

No, sir. 

-- when he'd take your phone? You wouldn't talk about his 

discipline behind his back? 

No, sir. I thought it was -- he would ground me for dumb 

things sometimes. 

Okay. But I mean disrespecting him to other people behind his 

back. You're saying you wouldn't do that? 

No, sir. 

Okay. You didn't tell his father this is my house? 
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MS. O'MALLEY: Your Honor, I would object to that -­

MR. ENGRAM: He --

THE COURT: Hold on just a second. 

MS. O'MALLEY: it's hearsay, what she said to 

anyone before. And I don't see how that relevant either. 

THE COURT: And how is that at this juncture 

relevant? 

MR. ENGRAM: I'm sorry. 

THE COURT: How is that relevant? 

MR. ENGRAM: Well, I've been asking her about her 

about my client's discipline of her and she say's, oh no 

nothing wrong with it. This goes all to the part of the 

discipline, how she's reacting to the discipline. It's very 

relevant for that purpose. I mean she's basically telling a 

witness, well actually I expect to be a witness, this is my 

house. As if I can do what I want. So it's relevant because 

my client has a vested interest of putting on a defense and 

this is his defense. 

MS. O'MALLEY: How is it not hearsay I guess is my 

question, your Honor. 

THE COURT: Well, the question isn't is it hearsay; 

it is offered for a reason other than the truth of the matter 

asserted. That's what Mr. Engram needs to answer. 

MR. ENGRAM: I quite frankly, I can bet that this 17 
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Okay. You don't think you went with him after this happened. 

No, sir. 

So you didn't go to the store with him, like Wal-Mart alone 

after this incident? 

I can't remember. 

You didn't go with him alone to the Pay 'n Pakit by yourself 

with him? 

I usually walk there. I usually walk there on my own. 

Okay. You didn't go with him after this incident? 

I can't remember. 

Do you remember a time back in January of this year that you 

and the family went to church? 

Yes, sir. 

And there was a plan to go out to eat after church. 

I can't remember specifics. 

Well, isn't that true that you don't want to remember the 

specifics because the truth decided the first thing out of 

your mouth was I'm gonna ride shotgun and you rode in the seat 

next to him after church? You couldn't wait to get in the 

car. 

We all went to church together and my mom would come with us. 

I couldn't ride shotgun. 

I'm sorry. 

I couldn't ride shotgun if my mom was with us. 

Okay. So you're saying you didn't ride in that car with my 
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I probably did but we were all taking the same car if we did. 

Wasn't it true there was too many of you to take the same car. 

In fact it took two cars? 

And you wanted to ride with him? 

No, sir. We have the SUV. 

You state that you didn't go much places -- many places with 

him after this happened. 

No, sir. 

And this happened in early -- early December? 

Yes, sir. 

Isn't it true that right around Christmas you came up to him 

and begged him to let him go -- let -- to have him let you go 

shopping with him right around Christmas? 

I -- no, sir. 

Isn't it true that the day after Christmas you and him were 

sitting on a couch together in front of the fireplace, 

No, sir. 

You voluntarily sat down on a sofa right next to him the day 

after Christmas. 

No, sir. 

You 

After Christmas we were all together. 

Remember there was a party at Scott Grady's house --
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When? 

Late in the year. Early December right around this time. 

I can't remember. 

Okay. Isn't it true that the reason you can't remember is 

because you realize now that what you did was you went up to 

him in a normal family way, put your arm around him, and said 

I love you. 

No, sir. 

Didn't do that at a social gathering at Scott Grady's house? 

No, sir. 

Juan, his children, were there. 

No, sir. I think they were there but no I didn't do that. 

THE COURT: Can you give us a timeframe for this, 

counsel. 

MR. ENGRAM: I did the best I can do it was right 

around the time this happened, early December. 

THE COURT: For the social gathering? 

MR. ENGRAM: Yeah. 

THE WITNESS: I thought you said that was near 

Christmas. 

MR. ENGRAM: No 

THE COURT: I'm asking 

MR. ENGRAM: the one over at Scott Grady's --

THE COURT: -- you have no idea when this social 

gathering was. 
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MR. ENGRAM: The best I can get is it was around 

early December, when this happened. 

MS. O'MALLEY: Your Honor, I would object to the 

relevance then. Cause it could have happened before. 

THE COURT: Okay. I'm gonna -- I will I'll allow 

it and the jury will use their collective memory as to the 

dates testified. Go ahead. 

8 BY MR. ENGRAM: 

9 Q. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Do you also remember that in early December that you, my 

client, and Scott Grady, took my client's car over to Scott 

Grady's house? 

MS. O'MALLEY: Your Honor, objection. Relevance. 

MR. ENGRAM: Early -- right at about the time this 

happened. 

THE COURT: Okay. And your objection is for what 

reason? 

MS. O'MALLEY: I -- again, your Honor, I don't know 

why it's relevant if she was with the defendant and someone 

else. I don't know why that's relevant or how 

MR. ENGRAM: I'm about to make it 

MS. O'MALLEY: it's relevant. 

THE COURT: Okay. If this is foundational I'll 

allow that. 

MR. ENGRAM: Okay. 

THE COURT: And you can ask another question. 
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THE WITNESS: I can't remember. 

2 BY MR. ENGRAM: 

(" 

3 

4 

Q. 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 

10 

11 

12 

13 

t'-. 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Okay. So you don't remember then riding back then alone in my 

client's car back from Scott Grady's house to your house? 

No, sir. 

Isn't it true you just don't want to admit it? 

No, sir. 

Isn't it true that one of the last -- well, excuse me. Isn't 

it true that during the last several months before my client 

left the house the last time you kept asking him to let you 

move out of the house and he kept saying no? 

MS. O'MALLEY: Your Honor, objection. Hearsay. 

THE COURT: Say that again. You kept asking --

MR. ENGRAM: You kept asking him to let you move 

of the house. 

THE COURT: To let her move out of the house. 

MR. ENGRAM: Yes. 

THE COURT: When 

MR. ENGRAM: And he kept saying no. Again, I'm 

trying to establish a motive here, your Honor. 

MS. O'MALLEY: Your Honor, he said --

THE COURT: I understand, Mr. Engram. One more 

time, when? 

out 

MR. ENGRAM: Around -- I -- within the -- from the 

time that my client left the house, which would have been 
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after these incidences happened 

THE COURT: There has been no testimony as to that, 

as to the time that he left the house. So --

MR. ENGRAM: The time that he left the house would 

have been 

MS. O'MALLEY: Your Honor --

THE COURT: You can't testify, Mr. Engram. 

MR. ENGRAM: I'm sorry. 

THE COURT: You are not allowed to testify. So for 

10 right now I'll sustain the objection. 

11 BY MR. ENGRAM: 

12 Q. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

When did my client leave the house? When did he last leave 

the house? 

MS. O'MALLEY: Your Honor, I'd object to the form of 

that question. What does that even mean? To go to the store 

THE COURT: What does leave the house mean? Very 

broad, counsel. 

MR. ENGRAM: Move out of the house. 

THE COURT: Thank you. 

THE WITNESS: When he was arrested for domestic 

22 violence. 

23 BY MR. ENGRAM: 

24 Q. Okay. Okay. That was when? 

25 A. It was late January, early February. 
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Okay. And that -- that -- that was definitely after the event 

you described here today. Correct? 

Yes, sir. 

And from around the time that he was arrested backwards even 

to before this incident occurring you'd been asking to let you 

move out of the house. Right? 

No, sir. I never asked to move out of the house. 

You never asked him that at all? 

Never. 

Well, you've moved out of the house now, haven't you? 

I was kicked out. 

Do you remember a specific incident in January, and forgive me 

because I have to describe it, that you wanted to go with him 

in the car to the store and you weren't dressed in street 

clothes ready to go, my client told you you couldn't go so you 

changed to go with him. 

I can't remember. 

Okay. You know who Levi is. Right? 

Yes, sir. 

Okay. My client's relative. Right? 

Yes, sir. 

Son? 

Yes, sir. 

Yeah. After these incidents happened or you state that they 

happened, I should say, you voluntarily went with my client 
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over to Levi's house to help so that my client could build a 

studio over at that house. Didn't you? 

Yes, sir. I remember that. 

Okay. You voluntarily went with my client? 

Yes, sir. 

Nobody forced you to do that did they? 

No, sir. 

And that was because you were so uncomfortable with him. 

Wasn't it? 

I tried to forget about it. 

Since you've mentioned it and thrown it out there, when my 

client was arrested that was back when? 

Late January, early February. 

All right. Prior to you actually talking to the police 

officer about these events. Right? 

Yes, sir. 

So you had some interaction with a police officer. Right? 

Huh. 

When my client was arrested? 

Yes, sir. 

Okay. Didn't volunteer a thing to that police officer about 

these incidences did you? 

No, sir. 

And you're -- at the time you were how old? 

Seventeen. 
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Okay. And at some point did you mom have a boyfriend that 

lived with you there? 

Yes. 

Who was that? 

Johnny. 

And is he in the courtroom right now? 

Yes. 

Could you point to him and tell us what he's wearing? 

A blue shirt. 

MS. O'MALLEY: Your Honor, I'd ask the record 

reflect she has identified the defendant here in court. 

THE COURT: Yes, it may. 

13 BY MS. O'MALLEY: 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 

You called him Johnny. Is that his name? 

Juan. 

Okay. Juan is his name but you call him Johnny. 

Yes. 

Is that a pretty standard common nickname from everybody? 

Yes. 

Okay. How long have you known Johnny? 

Two years. 

How long did he live with your family? 

A year and a half to two years. 

Okay. And when he lived with you and your morn and your 

siblings did he watch you? 
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8 A. 

9 Q. 

10 A. 

11 Q. 

12 

13 A. 

14 Q. 

15 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 

22 

23 

Q. 

24 A. 

25 Q. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

Yes. 

Was your mom living there? 

Yes. 

Was your sister living there? 

Yes. 

F 0091a 

And when I say your sister I mean Jacqueline. And your little 

siblings too? 

Yes. 

And on that day did you have a conversation with your sister? 

Yes. 

And did that conversation -- where did that conversation take 

place? 

We were walking to the store. 

Okay. And when you say we who are you talking about? Who was 

there? 

It was me, my sister, and my boyfriend. 

Who is your boyfriend? 

Tanner. 

Okay. And do you remember what time of day it was? 

It was evening. 

Okay. And at some point did you talk about -- and without 

talking with us specifically what was said, okay, but did the 

conversation turn to the defendant? 

Yes. 

And when it turned to the defendant was there a comment made 
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2 A. 

3 Q. 

4 A. 

5 Q. 

6 A. 

7 

8 

9 Q. 

10 A. 

11 

12 Q. 

13 A. 

C. 14 Q. 

15 A. 

16 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 

25 

by your sister about the defendant? 

Yes. 

Okay. Did that comment concern you? 

Yes. 

Tell me why it concerned you? 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0092a 

She usually talks to be about everything but she seemed a 

little standoffish about it. She didn't want to go into 

details and it made her really uncomfortable. 

Okay. How could you tell that she was uncomfortable? 

She kind of tried to change the subject and didn't want to 

talk about it anymore and kept dismissing it. 

Okay. Did she give you any details? 

No. 

Okay. So what did you do when that happened? 

Later that evening I talked to my mom about it while we were 

at the store. 

Why did you feel you needed to talk to your mom about it? 

Because usually she's very open with me. 

When you who -- she who --

My sister Jacs. 

Okay. And that was not the case on this day? 

Yeah. 

Did she you said she was standoffish, she wasn't very open 

about it. Did -- what else did act like, what was her 

demeanor like? Did she seem to be -- to get upset or was she 
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3 Q. 

4 A. 

5 Q. 
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7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 

14 A. 

15 Q. 

16 

17 A. 

18 Q. 

19 

20 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

\."'-·· 

just not talking about it? 

She was kind of upset about it. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0093a 

Okay. And so you talked with your mom. 

Yes. 

And after you talked with your mom do you know if your mom had 

a conversation with your sister? 

Yes. 

Were you present for that conversation? 

No. 

At some point that same day did the police come to your house? 

Yes. 

How long after your conversation with your mom did the police 

come to your house? 

A few hours. 

Okay. Did you see Jackie -- or Jacqueline talking with the 

police? 

Yes. 

And again, I don't want to talk about what she said to the 

police. But when she was talking to the police how did she 

appear. What was her demeanor like? 

She was crying. 

Yeah. Okay. And how long did she talk to the officer? 

About 45 minutes. 

Okay. Did she seem open with the officer? 

No. She was scared at first. 
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2 

Q. 

3 A. 

4 Q. 

5 A. 

6 

7 Q. 

8 

9 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F 0094a 

Correct me if I'm wrong, it was your sister that brought it 

up. Right? 

Well, we both brought it up. 

What do you mean? 

We were talking about him possibly coming back and getting 

back together with my mom. 

Okay. So in the context of this situation with my client 

possibly coming back to you house. Your sister brought 

something up. 

10 A. Yes. 

11 

12 

13 

14 

15 

16 

Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 

Okay. You indicated that as she was talking to the police 

that -- and that's why I wanted to clarify this a moment ago. 

You said she was generally -- I think when you mean -- well 

let me ask you this. Correct me if I'm wrong, but when you 

say she was giving long answers you mean that it was more than 

yes and no. 

Well, yes. 

Okay. So she was giving some details. Is that correct? 

Yes. 

Okay. You -- just a second here -- you saw how your sister 

would interact with Juan. Correct? 

22 A. Yes. 

23 Q. She didn't get along with him very well. Right? 

24 A. Yes. 

25 Q. Okay. And that's --
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F0095a 

THE COURT: That was a negative. Would you restate 

2 that in the positive? 

3 BY MR. ENGRAM: 

4 Q. 

5 A. 

6 Q. 

Did she get along with him very well? 

No. 

And that was due to his discipline. Correct? 

7 A. No. 

8 Q. No. 

9 A. No. 

10 Q. 

11 

Okay. Do you remember having a conversation with the forensic 

interviewer at the Child Assessment Center? 

12 A. Yes. 

13 

14 

15 

16 

17 

18 

19 

MS. O'MALLEY: Your Honor, I'd object to hearsay. 

MR. ENGRAM: This is about to be a inconsistent 

statement. 

THE COURT: He asked whether or not she remembers 

the conversation. And that's a legitimate question. So 

overruled. 

MR. ENGRAM: Okay. All right. 

20 BY MR. ENGRAM: 

21 Q. 

22 

Weren't you asked if my client was harsh with the discipline 

by the interviewer? 

23 A. Yes. 

24 Q. Okay. You were asked to describe what you meant by harsh. 

25 A. Yes. 
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APPELLANT'S APPENDIX F 
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F0096a 

Correct me if I'm wrong, it was your sister that brought it 

up. Right? 

Well, we both brought it up. 

What do you mean? 

We were talking about him possibly coming back and getting 

back together with my mom. 

Okay. So in the context of this situation with my client 

possibly coming back to you house. Your sister brought 

something up. 

10 A. Yes. 

11 

12 

13 

14 

15 

16 

Q. 

17 A. 

18 Q. 

Okay. You indicated that as she was talking to the police 

that -- and that's why I wanted to clarify this a moment ago. 

You said she was generally -- I think when you mean -- well 

let me ask you this. Correct me if I'm wrong, but when you 

say she was giving long answers you mean that it was more than 

yes and no. 

Well, yes. 

Okay. So she was giving some details. Is that correct? 

19 A. Yes. 

20 Q. 

21 

Okay. You -- just a second here -- you saw how your sister 

would interact with Juan. Correct? 

22 A. Yes. 

23 Q. She didn't get along with him very well. Right? 

24 A. Yes. 

25 Q. Okay. And that's --
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F0097a 

THE COURT: That was a negative. Would you restate 

2 that in the positive? 

3 BY MR. ENGRAM: 

4 Q. 

5 A. 

6 Q. 

Did she get along with him very well? 

No. 

And that was due to his discipline. Correct? 

7 A. No. 

8 Q. No. 

9 A. No. 

10 Q. 

II 

Okay. Do you remember having a conversation with the forensic 

interviewer at the Child Assessment Center? 

12 A. Yes. 

13 

14 

15 

16 

17 

18 

19 

MS. O'MALLEY: Your Honor, I'd object to hearsay. 

MR. ENGRAM: This is about to be a inconsistent 

statement. 

THE COURT: He asked whether or not she remembers 

the conversation. And that's a legitimate question. So 

overruled. 

MR. ENGRAM: Okay. All right. 

20 BY MR. ENGRAM: 

21 Q. 

22 

Weren't you asked if my client was harsh with the discipline 

by the interviewer? 

23 A. Yes. 

24 Q. Okay. You were asked to describe what you meant by harsh. 

25 A. Yes. 
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1 A. 

2 Q. 

3 A. 

4 Q. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Well, no none of us liked it. 

APPELLANT'S APPENDIX F 
Jury Trial Trauscript Excerpts 

F0098a 

Okay. She wanted him out of the house. Didn't she? 

We all wanted him out of the house. 

And is that why she said what she said as far as what he did -

MS. O'MALLEY: Your Honor, objection. Objection. 

THE COURT: What's your objection? 

MS. O'MALLEY: Objection. 

THE COURT: Please state your objection. 

MS. O'MALLEY: She doesn't know she's not 

Jacqueline. He can't ask that question, she doesn't know why 

said anything first of all. And if she does 

THE COURT: So you're saying it calls for 

speculation. 

MS. O'MALLEY: Yes. It calls for speculation. 

THE COURT: It calls for speculation. Okay. I'll 

sustain that. Go ahead. 

18 BY MR. ENGRAM: 

19 Q. 

20 

So you last answer then before I asked my last question was we 

all wanted him out of the house. Right? 

21 A. Yes. 

22 Q. 

23 

24 

Okay. You had opportunity to observe your sister between the 

beginning of December and until January and February. 

Correct? 

25 A. Yes. 
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F0099a 

1 BY MR. ENGRAM: 

2 Q. 

3 

4 

5 

Okay. During the timeframes, you understand we're talking 

December and January 

THE COURT: Just restate the last part. 

MR. ENGRAM: Okay. All right. 

6 BY MR. ENGRAM: 

7 Q. 

8 

Did you ever see Jacqueline either leave alone with my client 

or other people. 

9 A. Yes. 

10 Q. 

11 

12 A. 

13 Q. 

14 

15 

16 

Okay. And what I asked you was is then did you ever -- or did 

she seem uncomfortable around him. 

Not that I know of. 

Okay. Were there either parties or family gatherings in 

December and January? Let me ask you this. Around Christmas 

day, the day after, day before, Christmas day, something like 

that 

17 A. Yes. 

18 Q. 

19 

-- okay. Did you see Jacqueline sitting next to my client on 

a couch by the fireplace? 

20 A. No. 

21 Q. Okay. Were you there for that? 

22 A. Yes. 

23 Q. Okay. So if she had you would have seen that? 

24 A. Yes. 

25 Q. Okay. Did you go to church with the family around the first 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

FOlOOa 

DIRECT EXAMINATION 

2 BY MS. O'MALLEY: 

3 Q. 

4 

5 A. 

6 Q. 

7 A. 

8 

9 

10 Q. 

11 A. 

12 Q. 

If you could just briefly tell us your full name and spell 

your last name for us. 

Erica Furkis. F-u-r-k-i-s. 

And if you could tell the jury how are you employed? 

I am employed as a children's service specialist at the 

Michigan Department of Health and Human Services as a CPS 

Investigator. 

What is that? 

I investigate allegations of child abuse and neglect. 

Okay. And do you do that independent of law enforcement? 

13 A. Yes. 

14 Q. 

15 A. 

16 Q. 

17 

18 A. 

19 

20 

21 

22 

23 Q. 

24 A. 

25 Q. 

Okay. And how long have you been with CPS? 

Four years. 

And as an investigator kind of just generally tell us what is 

your job. What do you do? 

My job is that I receive a referral that has allegations on it 

involving an individual family and we go and we interview all 

the parties involved with that family and then make a 

determination if there's a preponderance of evidence or not 

that child abuse or neglect occurred. 

Okay. And so you do an investigation, fair? 

Yes. 

And what if law enforcement is involved? 

276 



R
EC

EIV
ED

 by M
SC

 8/11/2020 1:25:11 PM

C 1 A. 

2 

3 

4 Q. 

5 

6 A. 

7 Q. 

8 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

C 14 

15 

16 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 

,-· 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F 0101a 

If law enforcement is involved then at times we'll coordinate 

interviews with law enforcement and we'll collect police 

reports. 

Okay. If there is law enforcement involvements would you do 

your investigation along side that law enforcement? 

Yes. 

Okay. I'd like to take you back to February of this year. 

And were you working at CPS then? 

Yes. 

And how do you get assigned to a case? Tell us about -­

We get assigned cases in round robin. 

Okay. What does that mean? 

Basically, we have a list of names in alphabetical order and 

as investigations come in they're time stamped so the first 

one that comes in goes to the person on the top of the list 

and so forth and it goes down through the list. 

Do you get any 

5 job, or 8 to 5. 

Typically. 

I would assume your job is typically a 9 to 

Typically. But to you have to also be on call at time? 

Yes. I work two to four on call shifts a month. 

Okay. And so can you get cases when you're on call as well? 

Yes. 

Okay. Did you get assigned a case involving a Jacqueline 

Gadde? 
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2 Q. 
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4 A. 

5 Q. 
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7 A. 

8 Q. 

9 A. 

10 Q. 

11 

12 A. 

13 Q. 

C 14 

15 A. 

16 

17 

18 Q. 

19 

20 A. 

21 

22 Q. 

23 

24 

25 A. 

Yes. 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0102a 

And did you get that through your typically round robin or did 

you get that as an on call worker? 

I got it as an on call worker. 

Okay. Do you stay with that case though if you get it as an 

on call worker? 

Yes. 

And did you in this case stay with that case? 

Yes. 

Okay. And when you get case was law enforcement already 

involved? 

Yes. 

Okay. So if you could just briefly tell us in this case what 

your involvement would be then. 

I received allegations that there was sexual abuse occurring 

in the Gadde home. And I went out and I made initial contact 

with the family. 

Okay. And who initially do you contact. Or who did you 

initially have contact with? 

I had contact with the mother, Rachel Hart and the four minor 

children. 

Okay. At that point and time was it your understanding that 

he alleged suspect or perpetrator was still in the home or was 

out of the home? 

He -- I confirmed that he was out of the home. He was 
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15 

16 Q. 
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18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 

24 A. 

25 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0103a 

incarcerated on a domestic violence charge. 

Okay. And so what then once you have contact with the 

initial contact what do you do next? What did you do in this 

case? 

I made a referral to the Child Assessment Center for all four 

children to be interviewed and coordinated that with law 

enforcement. 

Okay. And once that interview is scheduled do you attend that 

interview or did you attend that interview? 

Yes, I did attend the interviews. 

Are you the only one present at that interview? 

No. 

Who else is present at that interview? 

There is a note taker for the person complete the forensic 

interview as well as law enforcement 

Okay. 

-- and the prosecuting attorney. 

Okay. So law enforcement was involved in that as well. 

Yes. 

Was that Detective Easton? 

Yes. 

And once that is done what is your continued investigation 

entail in this case? 

Then after the interviews are completed we'll interview the 

alleged perpetrator as well. 
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11 Q. 
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13 A. 

14 Q. 

15 

APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0104a 

Okay. Were the police involved in doing that here? 

Yes, our interviews took place separately they weren't 

coordinated. 

Okay. And did you speak with the defendant specifically about 

the sexual assault? 

Yes. 

And did he give you any information at all? 

Just that he hadn't done it. 

Okay. When was that in time? 

That was on March 2nd. 

As far as you were aware had police interviewed him at that 

point? 

Yes, I believe they had. 

Okay. So you did that after they were done with their 

investigation. Correct? 

16 A. Yes. 

17 Q. 

18 

Okay. So he already knew that the police investigation was 

ongoing and that sort of thing when you got involved? 

19 A. Yes. 

20 Q. Anything else that you did in this case? That you recall. 

21 A. No. 

22 Q. 

23 

24 

25 

Okay. Is there anything that would be -- based on our 

discussions is there anything that you would have done 

differently than law enforcement aside from what we've already 

talked about? 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

FOlOSa 

Okay. And how long had you lived in the 3rd Street address? 

About a year. 

Okay. When you lived at the 3rd St.rP.P.t address did anyone 

besides your children live with you? 

Yes, ma'am. 

Who? 

Juan Martinez and his father. 

Okay. Who is Juan Martinez? 

The defendant. 

Okay. But who is he? Tell me who he is. 

He was my boyfriend at the time. 

Okay. He's here in the courtroom right now? 

Yes, ma'am. 

Point him out for us again and tell us what he's wearing. 

A blue shirt and a dark blue tie. 

MS. O'MALLEY: Your Honor, I'd ask the record 

reflect she's identified the defendant here in court. 

THE COURT: Yes, it may. 

MS. O'MALLEY: Thank you. 

20 BY MS. O'MALLEY: 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 Q. 

How long were you in a relationship with the defendant? 

A little over two years. 

Okay. When did that start? 

We started seeing each other in September of 2014. 

Okay., 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

F0106a 

And moved in the end of January, beginning of February of 

2015. 

Moved in together? 

(non-verbal response) 

Okay. And while he lived with you did your four children live 

with the two of you? 

Yes, ma'am. 

And tell me while he was living with you was he employed? 

No, ma'am. 

Was he at home with your children when you were unable to be 

there? 

Yes, ma'am. 

Were you employed? 

Yes, ma'am. 

Where did you work? 

At first I worked at Sanctuary of Holy Cross Nursing Home. 

Okay. 

And then I went to Wellbrooke of South Bend after about nine 

months. 

When did you start at Wellbrooke? 

I started at Wellbrooke in March of -- I've been there a 

little over a year already. 

So March of 2016? 

Yes, ma'am. 

So -- I'm sorry, yes 2016. And what day it is today. So 
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C. 14 

15 
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19 Q. 
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24 A. 

25 

\. .. 

Wellbrooke is also 

A nursing home. 

APPELLANT'SAPPENDIX F 
Jury Trial Transcript Excerpts 

F0107a 

Nursing facility. So what is your job there? 

I'm a nurse. 

Okay. And what do you typically -- when do you typically work 

there? 

Now our hours are 6 to 2:30; but before they were 7 to 3:30 

ish. 

Okay. When you say before what do you mean? 

It just recently changed. 

When is recently? 

Maybe 8 months, 6 months ago, something like that. 

So I'd like to go back to the end of last year 2016. 

November, December, maybe even early January. What were you 

working at that point and time? 

Till 3:30. 

And then how far is that from your home? 

About 6 or 7 minutes. 

So when did you usually get home? 

It depended sometimes I had to stay over to chart. Sometime 

around 4 or a little there after. 

Okay. And so by the time that you got home were any of your 

kids home from school on average? 

Jacqueline was usually home already. And John and Olivia were 

there usually shortly thereafter. 
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APPELLANT'S APPENDIX F 
Jury Trial Transcript Excerpts 

FOI08a 

Okay. So tell me what time did Jacqueline, if you know, get 

home from school? 

Jacqueline and Lana would get home sometime around 3 I believe 

but I wasn't usually there so I'm not positive. 

What is that based on? 

Just what they tell me. 

Okay. And I would assume you know when school got out as 

well. 

Yeah, about 2:30. 

Okay. And so Jacqueline and Lana were in late 2016, were both 

in what school? 

At Brandywine. 

Which one. Which school? 

The High School. 

High School. 

Yes. 

Okay. Lana was in 9th grade? 

Yes. 

And Jacqueline in 11th? 

Yes. 

Okay. Lana participated in after school activities? 

Yes. She wouldn't get home -- usually Juan would pick her up 

sometime after 5, usually. 

Okay. What was she doing between the time -­

Basketball. 
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G Ollla 

And what was the call originally for? 

Dispatch sent me there for unknown, suspicious type call. 

They weren't really sure what it was. Upon arrival and taking 

to the complainant it turned into a sexual assault. 

Okay. And who was the first person you had contact with when 

you got to the scene? 

I spoke with the victim's mother, Rachael Hart. 

Okay. And who was -- did you at some point speak with the 

victim as well? 

I did. 

And who was that? 

Jackie Gadde. 

Okay. And tell me if you could, when you got there what was 

Jacqueline's demeanor? 

When I arrived there and I went into the house Jackie, her 

mom, and her aunt, were sitting around the kitchen table. 

Once I started talking to them and talking to Jackie she 

seemed a little discomfort about talking to me about what 

happened. She would cover her face, she was crying, she was 

visibly upset. 

Okay. Did she in fact though give you a description of what 

had happened to her? 

She did. 

And did she in fact describe a suspect? 

She did. 
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Was that person in the home that night when you arrived? 

No, he was not. 

G 0112a 

Okay. In talking with her was it your understanding that this 

was something that had just happened or something that had 

happened in the past? 

Something that had happened in the past. 

Okay. So when you talked with them and I would assume then 

you make a report of the information they give you. Is that 

correct? 

That's correct. 

And is part of your job as a road patrol officer also to, I 

guess, plan next steps for a case? 

It is. 

And so in this case what were those next steps. 

In this case due to the fact that it was a belated sexual 

assault, due to the fact that I'm on third shift, I made 

arrangements with the Detective Bureau to possibly interview 

the suspect. Conduct other like forensic interviews at are 

Child Assessment Center with the victim along with the other 

children in the house in hopes of collecting more evidence. 

Aside from talking to witnesses on February 17th did you do 

anything additional that night? 

That night no I did not. 

Okay. What other types of things would you or could you do in 

a sexual assault investigation like this? 
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G 0113a 

In a sexual assault case if it's something that recently just 

occur we could send the victim to the hospital for it's a 

sexual assault examination. In that sexual assault 

examination a specialized nurse will do a examination in hopes 

of collecting DNA or other physical evidence. But in this 

case since the report was a couple months after the alleged 

event there was no indication that you needed to send the 

victim for a case like that. If the suspect was unknown we 

would collect DNA from the house and try to identify the 

suspect. However, in this case the suspect was known. The 

suspect lived in the home so his DNA is gonna be there. 

Sometimes we would collect the victim's clothing, again since 

this was such a delay in the report the clothing had been 

washed, you know, so any DNA evidence that possibly could have 

been there was washed in the laundry. 

Okay. At the point you were talking with these witnesses are 

you thinking about what evidence may assist in the helping or 

the figuring out what happened in this case? 

I do. 

And so on that night were you thinking about those things we 

just talked about? 

I was. 

And so taking fingerprints or looking for DNA was that going 

to be helpful in this case? 

No. Like I said taking fingerprints and taking DNA it 
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Okay. After those referrals were made then the case was 

turned over to the Detective Bureau. Is that fair? 

That's correct. Yes. 

Okay. And does end your involvement at that point? 

At that point. Yes. 

Okay. 

G 0114a 

MS. O'MALLEY: Your Honor, I have nothing further. 

Pass this witness. 

THE COURT: Mr. Engram. 

10 CROSS-EXAMINATION 

11 BY MR. ENGRAM: 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 

Deputy Walls good morning. 

Good morning. 

You interviewed Ms. Gadde in this case. Correct? 

That's correct. 

Did you review the statements before you came in here? 

Yes, I did. 

Okay. So you're familiar with it? 

Yes, I am. 

And you wrote the report. 

I did. 

Okay. Or you at least dictated it. 

I dictated the report. Yes. 

Okay. And so when you were talking to her you said that she 

was in an emotional state. Correct? 
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Correct. 

Okay. But she was able to talk to you. Right? 

(no response) 

She was able to talk to you. Correct? 

G 0115a 

It was difficult at first. With the support of her mom being 

there and some of the training that I've been to as a police 

officer I was able to get the information from her. 

Okay. And she gave you details and events. 

That's correct. 

Okay. And one of the things she indicated to you was that my 

client put her 

That's correct. 

his hand on her stomach. Correct? 

Okay. Outside her shirt and started rubbing. 

That's correct. 

Okay. And then she indicated that his hand went under her 

shirt, continued rubbing stomach? 

Correct. 

Okay. And then he slid his bare hand up to the bottom of her 

breast. Correct? 

Correct. 

Okay. So at this point there's no mention whatsoever that the 

breast were touched outside of her shirt. Correct? 

Correct. 

And she said that when his hand got up to her breasts that she 

grabbed his hand and stopped it from covering her breasts. 

13 
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G 0116a 

Yep. Correct. 

And she tried to move his hand away but he held it there. 

Correct. 

And then he moved his hands down do her pants -­

Correct. 

-- and into her pants. 

Correct. 

And she tried to move his hand away but he held it there. 

Correct. 

And at that point was when she indicated she tried to get up 

or get away from the defendant but was unable to. Correct? 

Correct. 

And then she indicated also when his hand were inside her 

pants that he fingered her. Correct? 

Correct. 

And that after he stopped she got up and walked away. 

Correct. 

And that he told her that she was not to tell anyone about 

what happened. 

Correct. 

Was there any mention that when that conversation that she 

wasn't suppose to tell anyone was there any mention that 

anybody -- by Gadde that anybody else was there. Like her morn 

anything like that? 

She initially said that she didn't think anyone was in the 
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Jury Trial Transcript Excerpts 

G 0117a 

mouth. So if you've ever gotten like bitten the inside of 

your cheek that kind of thing, for like the first day it's 

kind of, you know, irritated you know it's there. The second 

day towards the end of the day you kind of don't even realize 

it's there. So those tissues heal rapidly. I would say 

anywhere from two to three days you don't even see the injury. 

If you were to know that it was a penetration that was not 

with a penis or a foreign object but a finger would that make 

you feel like there may be less likelihood of injury? 

Yes. That is correct. 

And why would that be? 

That would be because the again the tissue in our vaginal 

or anal area is made to stretch. So sometimes with a smaller 

object such as a finger typically you don't see the stretching 

of the tissue like you would with a penis or a foreign object. 

And if that that penetration was several months was several 

months -- you find out about it several months after. Is it 

likely that you would find injury at that point? 

Yeah, not likely that we would. 

Okay. Cause several months later you'd be looking just for 

scaring? 

That's correct. 

All right. Okay. And tell me if you were to find some sort 

of injury or finding of scaring are you able to as a sexual 

assault nurse or even just as a registered nurse attribute 
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that to any one particular thing. 

No. 

G 0118a 

Can scaring or injury be caused by things outside of sexual 

penetration? 

Yes. 

What types of things? 

It could be you know, maybe falling on an object or even, you 

know, for women wearing thong underwear or even riding a 

bicycle or you know, and it could be hygiene as well if 

they're not good hygiene down there. 

Okay. So I guess ultimately we've discussed no exam was 

performed on Jacqueline Gadde is that correct? 

That's correct. 

In your understanding of your program there she was never seen 

by your program. Is that right? 

That's correct. 

And let me ask you this in the -- in a situation where the 

disclosure is several months later, three months later and the 

disclosure is of digital penetration. Would you recommend a 

sexual assault exam? 

No, I would not. 

Okay. And what would the reason for that be? 

The reason would be because again they would be out of that 

tirneframe period to collect evidence and also to provide 

preventative medication. And then again we wouldn't want to 
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G 0119a 

Department. 

And what does that mean? 

I work up in the Detective Bureau and I investigate crimes. 

How long have you been doing that? 

I've been -- almost 11 years. 

Prior to that did you work in any other capacity with the 

Sheriff's Department? 

Yes, I was a Sergeant in the Communications Division and on 

the road and then a road deputy and a deputy in the jail for a 

short time. 

And in total how long have you been with the Sheriff's 

Department? 

Twenty-two years. 

Any other law enforcement experience? 

I worked four and a half years at Benton Harbor Police 

Department. 

And what was your position at Benton Harbor? 

Road patrol and I was at the Detective Bureau briefly. 

Okay. And so as a detective have you investigated cases of 

sexual assault? 

Yes. 

You have any idea how many cases of sexual assault. And if 

you don't know I'd understand. 

Quite a few. 

Okay. And have you been involved in other investigations of 
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violent types of crime? 

Yes. 

G 0120a 

That would require evidence collection and that sort of thing? 

Yes. 

Have any idea how many you've been involved in over the years? 

Obviously also quite a few. 

Quite a few. 

Okay. So were you working back in February of this year? 

Yes, I was. 

And did you receive a request to follow up on a sexual assault 

investigation from Deputy Walls? 

Yes, I did. 

And was that regarding Jacqueline Gadde? 

Yes. 

And the defendant Juan Martinez III? 

Yes. 

And so if you could tell us when did you first get assigned or 

become aware that you needed to follow up on the case? 

Probably the following Monday. 

Okay. 

Or maybe sooner I don't know. 

Somewhere right after the information was taken? 

Yes. 

Okay. And what if you could kind of walk us through what you 

did in your investigation. 
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I interviewed the suspect, Juan Martinez. 

And when was that? 

G 0121a 

That was February 23rd. And then I spoke with -- briefly with 

Jacqueline and her mother Rachel. 

And where did you speak with them? 

At their residence. 

Okay. Do you know when that was? 

That was on the 23rd, I believe. 

Okay. After you spoke with both the defendant and the victim 

and her mother what was the next step in your investigation? 

I attended the forensic interviews at the Child Assessment 

Center. 

And do you know when that was? 

February 28th I believe. 

Okay. And what was the next step after those interviews? 

I interviewed a couple other witnesses. 

Okay. Was one of those witnesses Cam Shirley? 

Yes. 

And was one of those witnesses Roxanne Tancil? 

Yes. 

And was it your understanding that Ms. Tancil was the victim's 

aunt? 

Yes. 

And would have been then the person present with her that 

night that Deputy Walls came out. Is that correct? 
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G 0122a 

I believe so. Yes. 

Okay. Did you interview anyone else in regard to this case 

that you can recall? 

I believe --

Did you at some point interview a Scott -­

Pardon. 

Did at some point you interview a Scott Grady? 

Yes, I did. 

And at some point did you do some follow up taking photographs 

that sort of thing? 

Yes, I did. 

Okay. Let's talk about evidence collection in this case. You 

indicated you took photos. 

Yes. 

If you could tell the jury what were those photos of? 

Of the house, the residence. 

Okay. And yesterday we saw Peoples #1 through #7. Were those 

the photos you took? 

19 A. Yes. 

20 Q. 

21 

22 A. 

23 Q. 

24 A. 

25 Q. 

Okay. And they were photos of the outside of the house and of 

what? 

Of the bedroom. 

And the importance of taking those photos of the bedroom? 

To show where the incident occurred. 

Okay. There were no allagations it occurred anywhere else in 
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G 0123a 

Okay. And one that they were looking to purchase at some 

point and time. Was that his description? 

Yes. 

Okay. And during that discussion did you talk to him about 

his role in this relationship and this family? 

Yes. 

What did he portray to you or what did he tell you was his 

position in this household? 

He was like a father figure to Rachel's kids. 

Okay. Did he indicate that they acted like a family? 

Yes. 

And did you talk with him about whether or not that meant that 

he was able to discipline the kids? 

Yeah, we did talk about discipline. 

And what did he tell you about that? 

That he did discipline the kids. 

Did he tell you how he did that or if he did that in 

conjunction with Rachel? 

He did do -- both him and Rachel disciplined and grounding or 

taking away privileges, taking away their phones. 

Okay. Did he indicate to you if he and Rachel talked about 

disciple and what they would do and that sort of thing? 

I don't believe he specifically said they discussed it. 

Okay. At some point did you talk to him about -- you said you 

talked to him about his bedroom. 
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G 0124a 

Yes, I did. 

And did he confirm that there was a television in the bedroom? 

Yes, he did. 

He confirm that there was a bed in the bedroom? 

Yes. 

And chairs? 

Yes. 

Did he confirm that at some point he and Jacqueline had 

watched a movie together in that bedroom? 

Yes. 

In fact did he specifically know what you were talking about? 

Was he able to point to a specific time that that happened? 

Yes, he said it was about two to three months ago. 

Okay. 

Or prior. 

Two to three months prior to your February 23rd interview? 

Yes. 

So that would put it somewhere in November or December. Fair? 

Yes. 

Okay. And was he able to describe to you how that occurred? 

Or what happened? 

She had come into the bedroom. They were gonna plan on 

watching a movie. And she came into the bedroom and sat on 

the chair and --

Did he indicate where he was when she sat on the chair? Do 
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Jury Trial Trauscript Excerpts 

you remember? 

I don't know if he actually indicated where he was. 

Okay. 

And that at some point she came onto the bed with him. 

Okay. 

And 

G 0125a 

Did he tell you what movie he believed they were watching? 

Suicide Squad. 

Okay. And how did he describe that movie? 

It was a Marvel --

Like a comic book movie 

-- like an action. 

Okay. But he confirmed at some point she came on the bed with 

him. Is that correct? That's what you just said? 

Yes. 

Did you talk to him about whether or not there was any 

inappropriate touching? 

Yes, he did. 

How'd that come up? Do you know? 

I asked him if he ever touched her. 

During this incident or ever? 

During this incident. 

Okay. And what was his response? If you remember. 

No, not in an improper way. 

Okay. Had you mentioned in an improper way at that point? 
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G 0126a 

MR. ENGRAM: That's what I thought. 

MS. O'MALLEY: And the disc is the exhibit, your 

Honor, I just marked the envelope. 

MR. ENGRAM: Obviously. 

(At 10: 06 a.m., PXJf19 played for the jury) 

(At 10:18 a.m., PX#l9 completed playing for the 

jury) 

MS. O'MALLEY: Okay. 

10 BY MS . 0 ' MALLEY: 

11 Q. 

12 A. 

13 Q. 

14 

15 

That was that interview? 

Yes. 

And again after listening to that does that help you to 

remember the defendant in fact tell you he was laying on the 

bed? 

16 A. Yes. 

17 Q. Okay. And that Jacqueline did in fact come on the bed. 

18 A. Yes. 

19 

20 

21 

Thank you. 

MS. O'MALLEY: Your Honor, I'd pass this witness. 

THE COURT: Mr. Engram. 

22 CROSS-EXAMINATION 

23 BY MR. ENGRAM: 

24 Q. 

25 

Detective you remember him stating that as far as when he 

thought this occurred it was mostly likely a Saturday or a 
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weekend. 

Yes. 

Correct? 

Yes. 

G 0127a 

Did -- other children were there because he mentioned that 

John came in the room. 

Yes. 

And that the movie they were watching was Suicide Squad. 

Yes. 

Okay. And you heard Jacqueline's testimony yesterday. 

Yes. 

No school. 

Pardon. 

No school. Right? 

(no verbal response) 

There was no school that day according to Jacqueline. Right? 

17 A. No. 

18 

19 

20 

21 

MS. O'MALLEY: Your Honor, I think that misstates 

the evidence. 

MR. ENGRAM: According to Jack --

THE COURT: Well, he's asking the question. 

22 BY MR. ENGRAM: 

23 Q. 

24 A. 

25 Q. 

According to Jacqueline there was no school that day. Right? 

No. Not that I --

You do -- you did sit through this trial. Right? 
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G 0128a 

Okay. And you specifically asked her about how my client 

would discipline the children. Correct? 

3 A. Yes. 

4 Q. 

5 

Okay. And isn't it true that she told you that she thought he 

was a little bit strict? 

6 A. Yes. 

7 Q. 

8 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 

14 

Okay. Did you speak to Jacqueline yourself or -- you said 

just briefly though. Right? 

Just briefly. 

Okay. So when you say briefly. About how long? 

It was only a couple minutes. 

Okay. 

MR. ENGRAM: No further questions. 

THE COURT: Anything else, Ms. O'Malley? 

15 REDIRECT EXAMINATION 

16 BY MS. O'MALLEY: 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Did the defendant tell you that there was ever another day 

that he watched a movie with the victim in his bedroom? 

No. 

Did he specifically tell you this was the only time? 

Yes. 

And he said it was a comic book superhero movie. Right? 

It was a Marvel yeah superhero movie. 

And she said it was a comic book superhero movie? Right? 

Not that I'm aware of. 
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If you could state for us your full name and spell your last 

name for the record. 

Barbara Welke. W-e-1-k-e. 

And if you could tell the jury are -- know that you are partly 

employed currently. 

6 A. Yes. 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 

12 

13 

14 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 

20 

21 

22 

23 

24 

25 

And semi-retired. Correct? 

Yes. 

If you would tell them how you are currently employed please. 

I served for 13 years as the director and forensic interview 

specialist at the Child Assessment Center and I currently 

serve as a consultant in those fields. So I do contractual 

forensic interviewing and I do peer reviews for children's 

advocacy centers throughout the state. 

And if you could tell us what that means that would be great. 

What 

What that is. What your job is. 

So as a forensic interviewer I am called up to interview 

children who are alleged to have been abused. Most of the 

cases we deal with are sexual abuse cases although we also see 

children who are severely physically abused or children who've 

been a witness to violence. So I conduct forensic interviews 

at Child Assessment Center which is a private non-profit 

agency that assists in investigations. Our cases come to us 

referred by either law enforcement or children's protective 
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developmentally disabled adults. 

G 0130a 

And have you -- has part of your career studied the impact or 

victims of sexual abuse just generally in the ways in which 

they respond to that sexual abuse. That sort of thing? 

Yes. I have studied that. 

And in your career have you testified as an expert? 

I have. 

How many times do you think you've testified as an expert? 

Approximately 50 times. 

Here in Berrien County. Right? 

Berrien County. Yes. 

Cass County? 

Yes. 

Van Buren County? 

Yes. 

Any other counties that you can think of? 

Ottawa County Michigan and Kent County Michigan and Allegan 

County. 

Okay. And typically qualified in the area of forensic 

interviewing and child sexual abuse? 

Yeah, more specifically the process of disclosure in child 

sexual abuse cases. 

MS. O'MALLEY: Your Honor, at this time I'd move to 

qualify Ms. Welke as an expert in the area of forensic 
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interviewing and also in the area of child sexual abuse and 

specifically the process of disclosure. 

MR. ENGRAM: I'm very familiar with her credentials. 

She's been in the area for a long time and I've reviewed her 

CV and all that. And I have no problem with that. 

THE COURT: All right. She may testify as an expert 

in those areas. 

MS. O'MALLEY: Thank you, your Honor. 

9 BY MS. O'MALLEY: 

10 Q. 

11 

12 

13 

14 A. 

15 Q. 

16 A. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

If you could just briefly so that the jury understands, 

explain to us -- we've already talked a little bit aboqt the 

Child Assessment Center. But just explain to us its physical 

-- physical -- like what it looks like. 

Okay. 

How about that. 

So as I said we're a private non-profit agency. We're set up 

so that all our interviews can be observed by a team. We 

don't ever do interviews without the involvement of a 

multidisciplinary team. So we have an interview suite set up 

with a two-way mirror. Most -- typically interviewer and the 

child are in the interview room and then on the other side of 

the mirror observing the interview is someone from law 

enforcement, someone from children's protective services, a 

prosecuting attorney, and then someone from our office that's 

a designated note taker. The team can her the interview, the 
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that tell enough because they just want that behavior to stop. 

So to expect them to come in and tell every detail is just 

unrealistic. It's embarrassing the things they're talking 

about. They're ashamed of it. Very often it's hard to talk 

to talk about. So more typically they'll tell as much as they 

need to tell in order to get the behavior to stop. And then 

it's not unusual for us to see that later on when they're 

feeling safe, or when all the things they worried about 

happening hopefully don't happen to them, that they're able to 

give more of the detail. 

Okay. So would it be a surprise to you to see a child who 

gives more information about what happened to them over time? 

No. That wouldn't be a surprise and I think that would be a 

typical disclosure pattern. 

We've talked a little about this process of disclosure and 

that children delay in disclosure. Are there -- I guess what 

are the reasons that children delay in disclosing? 

Kids have lots of reasons for not telling. And sometimes it 

seems like they have more reasons not to tell very often than 

to tell. There was a study in 2010 out of the Yale School of 

Medicine that I like because I think it fits very well with 

the kids that I see. And what they -- these researchers just 

incorporated a question about telling into their forensic 

interview protocol. They ask kids what made you decide to 

tell and what stopped you from telling sooner. And what they 
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Could that be the reason that different details come out in 

different conversations? 

Yes. 

Have you experienced that or seen that? 

Yes. 

I'd like to take you back to February 28th of this year 2017. 

Did you interview Jacqueline Gadde? 

I did. 

And when you interviewed her she was a teenager is that 

correct? 

That's correct. 

Seventeen I believe at the time. 

Yes. 

And did you interview her using the forensic interviewing 

protocol? 

I did. 

And I'd just like to talk a little bit about how that 

interview proceeded, not what she told you specifically, but 

how she responded during the interview. Did you bring her in 

and do the introduction phase? 

Yes, I did. 

And how she when you were talking to her during that 

introduction phase? 

She appeared comfortable talking to me. And I judged that 

usually based on is the child able to give spontaneous lengthy 
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narratives or are they only giving me yes or no questions 

which -- yes or no answers, I'm sorry, which happens if 

somebody's kind of nervous. She was able to give lengthy 

narratives. We were talking about neutral topics. I think we 

were talking about how junior year of high school was going. 

And she was able to give quite a bit of detail about that. So 

she appeared comfortable during those initial phases. 

At some point then did you move into the introduction of the 

topic? 

Yes. 

Was she able to cue in on what you were talking about? Or 

what the issue was that she was there for? 

Yes. 

Did her behavior change at that point? 

Yes, it did. 

If you could explain to the jury a little bit. 

At a - at a point in the interview she became teary eyed and 

her voice kind of quivered, and she was looking down. 

And did you have to do anything to adjust for that or to deal 

with her reactions? 

I did. We kind of moved off the topic for a few minutes. I 

just wanted to give her a chance to sort of get it together. 

I just didn't want to push on until she had her emotions under 

control a little bit more. So we moved to -- back to a little 

bit more neutral of a topic before we returned to the topic 
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MR. ENGRAM: -- expert witness. She's an expert 

witness and she can testify to hypothetical. 

THE COURT: Okay. But it's cross-examination. So 

MR. ENGRAM: Correct. 

THE COURT: So sustained. You can ask your next 

6 question. 

7 BY MR. ENGRAM: 

8 Q. 

9 

10 A. 

11 Q. 

12 

Do you know how many times Ms. Gadde's been interview or given 

statements about what allegedly occurred? 

No. I don't. 

Okay. And isn't it generally agreed among professionals that 

a child shouldn't be subject to repeated interviews? 

13 A. Yes. 

14 Q. 

15 

16 A. 

17 Q. 

18 

19 A. 

20 

21 

Q. 

Okay. And there is distinct types of interviews such as 

therapeutic and forensic. Correct? 

Correct. 

And your roll in this case was as a forensic examiner. 

Correct? 

Correct. 

Okay. And isn't it true that sometimes young people can make 

up stories about abuse? 

22 A. Yes. 

23 

24 

Q. 

25 A. 

Okay. And they can sometimes be lead by adults to make up 

claims of abuse. 

That's true. 
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Okay. And sometimes they exaggerate things that happen. 

2 A. Yes. 

3 Q. 

4 

5 A. 

6 Q. 

7 

8 

Okay. And sometimes they say things are true that they've 

imagined fantasized about, made up, whatever. Correct? 

That happens. 

Okay. Did well, during this interview -- let me ask you 

this. Ms. Gadde did she tell you things about herself the way 

she felt, things she'd done, things like that? 

9 A. Yes. 

10 Q. 

11 A. 

12 Q. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Okay. And you talked to other such as her mother. Correct? 

Yes, during the pre-interview. 

Okay. Did the mother or anyone else tell you about how she 

acts? 

MS. O'MALLEY: Your Honor, objection relevance. 

MR. ENGRAM: Well, she's 

MS. O'MALLEY: I guess I don't 

THE COURT: Did the mother tell you about how she --· 

it's pretty general. 

MR. ENGRAM: Okay. I'm just asking if -­

THE COURT: Can you 

MR. ENGRAM: the mother asked her any questions -

- or excuse me, if she stated anything about Jacqueline or how 

she acts. 

THE COURT: You mean, day in day out on anything. 

What. 
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She did. 

Okay. Did she say, oh I mean a superhero movie such as 

Captain America or did she say Civil War? 

She used the word Civil War. 

Okay. And she said ultimately she laid down on the bed. 

Correct? 

G 0137a 

7 A. Yes. 

8 Q. Okay. And that my client put his hand on her stomach. 

9 A. Yes. 

10 Q. 

11 A. 

12 Q. 

13 

14 A. 

15 Q. 

Okay. That he was rubbing her stomach. 

Yes. I'm sorry. 

Okay. And that she tried to sit up but he kind of held her 

there. 

Yes. 

Okay. And then he moved his hand up and it was on her breast. 

16 A. Yes. 

17 Q. 

18 

19 

20 A. 

21 Q. 

22 

Okay. Now in this time when she's taking to you she says that 

first time was on my breast was over my breast it was over my 

clothes. 

Yes. 

And then apparently went back and went under her clothes and 

touched the bottom of her breast. Right? 

23 A. Yes. 

24 Q. 

25 

Okay. Did she ever use the phrase he cupped my breast with 

you? 
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Did she say anything about wearing a hoodie? 

Wearing a what? 

Hoodie. Like a sweatshirt. 

She described it as at-shirt to my recollection. 

Okay. So I take that as a no. 

No she didn't say anything about a hoodie. 

G 0138a 

Thank you. That's what I was asking. At this point -- excuse 

me, I'm sorry. After this stopped she indicated that she 

walked away. Correct? 

Yes. 

And then she indicated to you that when her mom got home -­

well, excuse me, when she walked away she went to her room 

first. Correct? 

Yes. 

Okay. And then when her mom got home she came out of her 

room, my client stopped her and said you better not tell. 

Yes. 

Okay. 

MR. ENGRAM: Pass the witness. 

THE COURT: Any other questions Ms. O'Malley? 

MS. O'MALLEY: Yes, thank you. 

22 REDIRECT EXAMINATION 

23 BY MS. 0' MALLEY: 

24 Q. 

25 

Ms. Welke you were qualified as an expert today in your area 

of study. Is that correct? 
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And behaviors alone would also not guide you to whether or not 

a child has been sexually assaulted. 

No. Behaviors alone would not. 

Again, would you want to look at that in combination with the 

information they're giving you? 

7 A. Yes. 

8 

9 

10 

11 

Q. 

A. 

12 Q. 

13 

14 

15 

16 

17 

18 A. 

19 

20 

21 

22 

23 

24 

25 

Q. 

So there's no clear formula of A,B,C, -- of A+ B = c. You 

want to look at A, and B, and can you say that might be 

consistent with C. That sort of thing? 

Yes. 

You talked with Jacqueline for 40 minutes. You observed her 

behavior. And we've talked about this process in this 

interviewing discussions, discussion as being a truth seeking 

process. So are there things that you did in that interview 

to try to make sure that she knew she could tell you the 

truth? 

Well, for one thing we talked about the importance of telling 

the truth and I asked her if she would commit to making sure 

that what we talked about in here today was only the truth and 

she agreed to do so. And there was nothing that she said or 

did that made me believe that that wasn't happening. 

And do you --

MR. ENGRAM: Objection. May we approach? 

THE COURT: Okay. Come on up counsel. 
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conference) 

conference concluded) 

Counsel my understanding is 

very last statement of the witness 

be stricken. 

MR. ENGRAM: For sure. Yes. I --

THE COURT: All right. So I instruct the jury that 

the very last statement made by the witness is not to be 

considered by them. Okay. And that is stricken from the 

record. Go ahead. Any other questions. 

MS. O'MALLEY: Yes. 

12 BY MS. O'MALLEY: 

13 Q. 

·- . 14 

15 

16 

17 A. 

18 Q. 

19 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 

25 

Let's talk a little bit more about what the conversation was 

with Jacqueline since you discussed that with Mr. Engram. She 

did in fact indicate to you that this happened at her home. 

Right? 

Yes. 

And did she indicate to you whether or not Juan Martinez was 

the perpetrator? 

Yes, she did. 

And was that who she indicated was the perpetrator? 

Yes, it was. I'm sorry. 

I realize that wasn't a very good question. And at some point 

she talked with you about the fact that she was wearing pajama 

pants. Is that correct? 
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that while certainly we understand the client -- that the 

Court would be striking the statement about, I don't remember 

the exact statement but it was regarding when Ms. Welke 

indicated regarding whether the truth was being told and what 

have you. And I indicated at the bench that obviously well 

established and an expert witness cannot vouch for the 

creditability of the complainant in this particular case and 

it I think went over the line at that point. And I realize 

the statement probably was accidently made. I don't fault Ms. 

O'Malley. I don't think she elicited it necessarily it 

unfortunately came out. And because of quite frankly one of 

the last trials we had a couple years ago where the expert -­

well the interviewer, and I'm sure the Court knows what I'm 

talking about, and the interviewers statements were 

essentially found by an Appeals Court to be inappropriate and 

I just want to make sure -- I think at this point I have to 

ask for a mistrial. The Court's indicated it's not gonna 

grant one. I understand that but for the record I have to 

grant one -- I mean I have to ask for one. 

THE COURT: All right. And I'm gonna ask that we do 

play the statement back just so it's clear. And just listen 

to it again here briefly. Because I think the very last 

statement made right before the objection. I think. 

(At 12:16 p.m., playing of witness statement) 

(At 12:17 p.m., playing of witness statement 
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consistent statement the defense has all long been that she 

lied to keep the defendant out of the house after the incident 

that happened at the end of January. He's indicated this was 

-- this conversation was early January so again it is a 

consistent -- prior consistent statement which is not hearsay. 

THE COURT: Under 801 hearsay definition, a prior 

statement that is consistent with the declarant's testimony is 

offered to rebut or express an implied charge that the 

declarant made recent fabrication or improper influence or 

motive is not hearsay by definition. 

So I will allow you to continue. Overrule the 

objection. 

MS. O'MALLEY: Thank you, your Honor. 

'---- 14 BY MS. 0' MALLEY: 

C 

15 Q. 

16 A. 

17 

18 

19 Q. 

20 A. 

21 Q. 

22 

23 A. 

24 Q. 

25 

Do you remember what she told you? 

She said that -- I can't remember her exact words because it's 

been awhile but that he had touched her inappropriately and 

tried to move forward. 

And all of that was captured by these messages. Correct? 

Correct. 

And did you in fact forward those messages so that we would 

have those messages? 

Yes, ma'am. 

Okay. 

MS. O'MALLEY: Your Honor, may I approach the 

137 



R
EC

EIV
ED

 by M
SC

 8/11/2020 1:25:11 PM

,-· 
~ 

"--·· 

1 Q. 

2 

3 A. 

4 Q. 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 

10 A. 

11 Q. 

12 

13 A. 

14 Q. 

15 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 

APPELLANT'S APPENDIX G 
Jury Trial Transcript Excerpts 

G 0143a 

Okay. And where for the last two years, specifically, have 

you been living? 

With my son. 

And where was that? 

On 3rd Street one year and 13th Street another year. 

Okay. And who did you live there with? 

My son, Rachel, Jacqueline, Lana, Olivia and Jonathan. 

Okay. And that's been at least for the last two years. 

Correct? 

Yes, sir. 

And when did you meet Rachel and her children, Jackie 

specifically? 

Two years ago. 

Okay. And I should say there about what percentage of the 

time do you live at that address? 

Ninety percent of the time. 

About 90 percent of the time? 

Yes, sir. 

So you were there most days? 

Yes, sir. 

Okay. Did you -- you saw the kids, especially Jacqueline 

often? 

23 A. Yes. 

24 Q. 

25 

Okay. And you -- did you have opportunity to see your son 

distribute discipline to the children, specifically 

149 



R
EC

EIV
ED

 by M
SC

 8/11/2020 1:25:11 PM
APPELLANT'S APPENDIX G 
Jury Trial Transcript Excerpts 

G 0144a 

c· 1 BY MR. ENGRAM: 

(_. 

2 Q. 

3 A. 

4 

5 

6 

7 

8 Q. 

9 A. 

10 Q. 

11 

12 

13 A. 

14 

15 

16 Q. 

17 

18 A. 

19 

20 

21 

22 Q. 

23 

You started to say 3rd Street. 

Yes. When he disciplined them on 3rd Street they didn't seem 

too -- too upset like they did on 13th Street. I noticed a 

big difference on the way they acted when they got disciplined 

there was a big, big, difference. Especially the last six 

months that we were there on 13th Street. 

Okay. 

I noticed there was a big difference in that. 

And what specifically can you remember that Jackie would do in 

the last six month that was different or worse than what she 

would do before? 

She would get upset, stomp away. Sometimes she would just go 

away real upset. And she didn't do that on 3rd Street. That 

was the difference. She really got upset on 13th Street. 

All right. And then did Rachel seem to get more and more 

involved and supportive of the defendant discipline. 

They would go up to Rachel and ask if they could get their 

phones back and Rachel would ask why were they taken away and 

most of the time she would just say well Jacqueline you should 

have done -- done it right. 

Okay. So she would -- she would start siding with the 

defendant? 

24 A. Yes. 

25 Q. Okay. Have you ever caught Jackie doing something -- just in 
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Okay. In what way? What would she do? 

Well, like I said her body language she showed that she was 

really upset and stomping away and just the way she acted with 

her body language I could tell that she was very upset at 

that. Compared to 3rd Street. 

Okay. And have there been time when you have actually, other 

than disciple, watch Jackie interact with my client? 

Yes, sir. 

Okay. And specifically since the beginning of December 2016 

into January? 

Yes, sir. 

Okay. And have there been times when my client has left the 

house and Jackie goes with him? 

Yes, sir. 

Okay. And where if you know would they go? 

Different places. To the Wal-Mart, to the grocery store close 

by the house. And other places like my daughter's house. 

And you've had -- you're how old? 

65. 

You've had a lot of time over the years to see people and how 

they act. Right? 

Yes, sir. 

Would you say -- well, let me ask you this. She never -- did 

she ever appear uncomfortable around my client? 

MS. O'MALLEY: Objection, your Honor. Calls for 
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All right. And have there been times since December -- the 

first part of December 2016 and until January that you had any 

occasion to see my client interacting with Jacqueline 

together? 

I don't understand the question. 

Let me un-bumble that question. Between December of 2016 and 

January of 2017 did you ever see my client interacting with 

Jacqueline? 

Like how. 

With her. Did you ever see them together? 

Yeah. They were at the house all the time. 

Okay. 

You know, or she would go with him somewhere. 

That's what I'm asking you. 

Oh, okay. 

Okay. And so was she -- and how many times do you think you 

say them together. 

A few times. 

Okay. And during any of those times did somebody force her to 

go, if you know, with the defendant? 

No. 

Okay. And were there time that you observed that Juan to be 

going to the store? 

Yes. Cause there was times I would go. Like I would go visit 

them and he would -- he would go to the store and get 
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something and she always wanted to go with him or there was a 

time when I went with him and she, you know, she always wanted 

to go. 

Okay. And you're talking -- are you talking specifically 

about incidences from December to January? 

6 A. Yes. 

7 Q. Okay. And again nobody forced her to go? 

8 A. No. 

9 

10 

11 

Q. 

A. 

12 Q. 

13 

14 A. 

15 

16 

17 

Q. 

18 A. 

19 Q. 

Okay. Do you remember around Christmas of 2016 an incident 

when my client was gonna go shopping? 

No. I wasn't there. 

Okay. You weren't there. You've obviously known your son for 

a long time. 

Yeah, I gave birth to him. 

And I know sometimes it sounds like we ask ridicules questions 

but sometimes you might not have had contact with him for a 

long time but you have? 

Yes. I have. 

Okay. Ever see him laying in bed at 3:30 in the afternoon? 

20 A. No. 

21 

22 

23 

Q. Okay. And in January of 2017 did you go to church with my 

client and Gloria, your daughter -- or his daughter and some 

other individuals? 

24 A. Yes. 

25 Q. Okay. And did Jackie go with you? 
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Two. 

Okay. And how do you know, if you know, Juan Martinez? 

Brother in law. Friends before that. 

Okay. 

Thirty years. 

All right. And so you've known him 30 years? 

Yes. 

G 0148a 

Okay. And have you ever observed his behavior or interacting 

with Jacqueline Gadde? 

Yes. 

Okay. Over the last two years how often would you think you'd 

see that? 

More in the last year cause we were working on their house 

quite a bit. 

Okay. So you were over at my client's house quite a bit. 

Yeah. And they came to our house for dinners and parties and 

different things. 

Okay. And within the months of December of last year and 

January this year did you specifically see my client 

interacting with Jackie? 

Yes. 

At any time did she ever leave the house with him to go 

anywhere? 

Yes. 

That you saw? 
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Yes. 

Okay. How many times did you see that? 

At least once that I was in the car he gave me a ride home 

after we worked one night and she was in the car before I got 

there. 

When you say she was in the car before you got there how did 

that happen? 

He said, hey Rachel I'm taking Scott home and Jacqueline just 

ran out, got in the car, and rode with us. 

She wasn't forced to do that? 

No, sir. 

Where in the car did she ride? 

She got in the backseat it was a small two door car. 

Okay. 

Obviously no room in the front. 

Okay. And the plan was to take you home. 

Correct. 

And then he would return back to his house. 

I believe that was the plan. Yes. 

When he left your house who was in the car with him? 

Jacqueline. She jumped out and got in the front seat. 

Okay. She went from the backseat to the front seat after you 

got out? 

Correct. 

Did anybody force her to do that? 
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No. 

I should ask you about what time was this? 

It was probably dusk or it was a little after 

I'm sorry. Time wise. When was it in the year? 

Oh, it was right before Christmas. 

Of 2016? 

G 0150a 

Yeah. They were having problems with the heater we was trying 

to get the electric heat going. 

Okay. And have you observed him disciplining Jacqueline at 

all? 

I -- yes I did. 

Okay. 

He liked to take her cell phone away when she didn't listen. 

Okay. And how would she react? 

Like most teenagers. 

Which is how? 

You know, an ugly look and stomp away. 

Okay. And ever complain about it? That you heard? 

Well, I mean she would debate maybe once or twice, please can 

I, you know. 

MR. ENGRAM: No further questions. 

THE COURT: Ms. O'Malley any questions? 

23 CROSS-EXAMINATION 

24 BY MS. O'MALLEY: 

25 Q. You just said she acted like a normal teenager when she got 
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All right. So you've known him 26 years? 

3 A. Yec;. 

4 Q. 

5 A. 

6 Q. 

7 

8 A. 

9 Q. 

10 

Okay. And do you know Jacqueline Gadde? 

Yes, I do. 

Okay. Let me ask you this, you don't live with my client. 

Correct? 

No. I do not. 

Okay. But have there been times when you have observed he and 

Jackie interacting? 

11 A. Yes. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 

17 Q. 

18 

19 

20 A. 

21 

22 

23 Q. 

Okay. And when was the first time you met Jackie? 

Two years ago. 

Okay. 

She came to my house it was actually it January 3rd my 

fiance's birthday. 

Okay. And in -- specifically in December or January 2017 did 

you observe at any time my client leaving the house and Jackie 

going with him? 

Yeah. A lot of times I saw Jacqueline and I heard Jacqueline 

ask to go with my dad places, to the store, to ride with her -

- to ride with him just anywhere. 

Okay. Did anyone ever force her to do that to your knowledge? 

24 A. No. 

25 Q. Okay. And again we're talking I'm specifically need to 
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concentrate -- you're talking about December and January. 

Correct? 

Yes. 

Okay. And places like the store? 

Yes. There was one time we had all went to church together in 

January. 

Okay. 

And we were leaving church and they had to take two cars 

because my sister was with them and Rachel, Jacqueline's 

mother, had my sister, my sister's kids, and her kids with 

her. And then my dad had the other car and Jacqueline wanted 

to ride up front. So I remember her asking Johnny can I ride 

with you, can I ride up front. And she did. 

And that was in January of this year? 

Yes. 

Okay. And do you recall if you were together with my and some 

others the day after Christmas? 

Yes, we had a party after Christmas. 

Okay. And was Jackie at this party? 

Yes, Jacqueline was at the party. 

Was there a place in that house some of you were sitting down? 

Yes, we were all sitting in the living room having just time 

together. There was a fire we were just spending time talking 

and my fiance and I and my dad and Jacqueline were all sitting 
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on the couch. And I remember Jacqueline was sitting in 

between my dad and my fiance. 

Okay. Did anyone force her to sit there? 

No. She chose to sit there. 

G 0153a 

Okay. Were there other places in the room she could have sat 

down? 

Yes. It was a big couch, there was a big living room. There 

was a lot of other places she could have sat. 

And what you're indicating is she came over to that specific 

location and sat down next to my client? 

Yes. 

And this was the day after Christmas? 

Yes. 

And around that same time was there a time when you were in a 

particular room of that house checking out a closet? 

Yes. We 

And --

-- my dad had built -- oh, sorry. 

Now, who was in that particular room? 

It was my brother --

Who is? 

Braxton. He's not here. 

Okay. 

My brother Levi, my fiance, me and my dad. 

Okay. And you were in a particular -- what room of the house? 
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couldn't wait until she turned 18 so she could move out of the 

house. That I don't want to cuss but she would say a lot of -

MS. O'MALLEY: Your Honor, objection. She has 

testified here to things that Jacqueline has said to her. 

That's hearsay. 

MR. ENGRAM: And again 

THE COURT: Sustained. 

MR. ENGRAM: -- it's specifically as it relates to 

her reaction to my client's discipline and her state of mind. 

MS. O'MALLEY: I don't know why what specifically 

she said or going on and talking about what she said is -­

THE COURT: I'll let him ask specific questions -­

MR. ENGRAM: Okay. 

THE COURT: -- and see if it's relevant or not. 

16 BY MR. ENGRAM: 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 

23 

24 

25 

Was there a time when after a particular discipline incident 

within the last couple months that she said he's such an ass? 

Yes. 

Okay. 

She told me he's such an ass and I said --

MS. O'MALLEY: Your Honor, objection to any 

additional hearsay. 

MR. ENGRAM: That's fine. She answered the 

question. 
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And I'd ask to approach. 

(At 3:26 p.m., bench conference) 

(At 3:27 p.m., bench conference concluded) 

MS. O'MALLEY: Your Honor, I would withdraw the 

objection. 

THE COURT: All right. Go ahead counsel. 

7 BY MR. ENGRAM: 

8 Q. 

9 

10 

11 

12 

What specifically did you see if anything Jackie do with my 

wait a minute. Just want to make sure everybody's back in 

place. People were still sitting down and --

THE COURT: Go ahead. 

MR. ENGRAM: Okay. Thank you. 

13 BY MR. ENGRAM: 

14 Q. 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

24 Q. 

25 A. 

What specifically did you see Jackie, if anything, do as it 

relates to my client? 

Okay. Like I was saying, I remember this specifically because 

it sort made me like jealous kind of of their relationship, 

she -- I was sitting down and I was pregnant so everybody was 

just kind of partying and I was just minding my own business 

and my dad was sitting next to me to the left on barstools and 

we were just sitting there and then I seen Jacqueline come up 

to him and put her arms around him and say I love you Johnny. 

And it was just kind of weird --

Okay. 

-- to me --
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THE COURT: All right. 

THE WITNESS: -- because 

THE COURT: Ma'am that's 

THE WITNESS: -- didn't 

THE COURT: Okay. 

MR. ENGRAM: 

Okay. But he's your dad. 

Yeah, that's why it bothered me -­

Okay. 

APPELLANT'S APPENDIX G 
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Thank you. 

I --

like that --

-- because he's my dad and not her dad. 

Sure. And that was it. That's all it was. 

Yeah. That's all. Well, he had said okay Jacqueline get off 

me. 

That's -- that's -- okay, thank you. You had occasion to be 

at his house there on 13th Street. Correct? 

16 A. Yes. 

(_ 

17 Q. 

18 A. 

19 

20 

21 Q. 

22 

23 A. 

24 

25 

At times. Various times? 

Yes. I was able to go over to my dad's at any time, any day, 

never had to call the doors were always unlocked. I was 

always could go. 

Okay. My question is at anytime when you were there did you 

ever see my client in bed at 3:30 in the afternoon? 

Never. My dad was not that type of person to lay down in the 

middle of the day. Never -- he was always working on the 

house. He was not -- is not a person who does that in the 
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Court, testified as follows) 

THE COURT: All right. Have a seat. 

3 DIRECT EXAMINATION 

4 BY MR. ENGRAM: 

5 Q. 

6 A. 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 Q. 

Jessica could you state your name for the record please. 

Jessica Ruth Blankenship. 

And spell your last name. 

B-1-a-n-k-e-n-s-h-i-p. 

And how are you related to Juan Martinez III? 

Biologically not at all. 

Okay. 

But that's my dad. 

Okay. And you've known him then how long? 

I'm 30 years old, I've known him 29 years and 8 months. 

And you don't live with him on 13th Street. Correct? 

No, sir. I did for one month period of time. 

When was that? 

I would say roughly October. 

Of last year. 

Last year. 

But have you been over to the house before? 

Yes, sir. 

More than once? 

Yes, sir. 

All right. Do you know Jacqueline Gadde? 
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Yes, sir. 

How long have you known Jacqueline Gadde? 

About two years, little over two years. 

G 0158a 

Okay. And is that about the time that my client and her mom 

moved in together? 

Yes. 

Okay. And during those times have you seen him interacting 

with her? 

Yes, sir. 

Okay. And have known him to discipline her? 

Yes, sir. 

Okay. And in what ways? 

He would just like take their phones away or you know, say the 

girls are -- Jacqueline in cases getting bad grades give me 

your makeup for the week, give me your hair straighter. You 

know, anything that she valued would just be I'm taking this 

right now because it means something to you and this is the 

best way for you to learn. 

And how would she react to that? 

Oh, not at all happy. Any normal teenager would be very 

upset. She's stomp off. Call him names if he wasn't in the 

room. And you know just things like that. 

She'd call him names behind his back? 

Oh, yeah. 

Okay. And there was a time in 2016 that she had her phone 
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I day December of last year or January of this year. Correct? 

Yes, sir. 

All right. On how many occasions do you think? 

There was multiple. 

Okay. 

More than 

Okay. And were there ever times when your father would leave 

the house and Jacqueline would go with him? 

Yes. She would always ask if she could go. 

Okay. Was she ever forced to go? 

No. 

Did that voluntarily? 

Voluntarily. 

And -- okay. And did you ever see her get into the car? 

Yes. 

And where would she usually sit or sometimes sit in the car? 

If I was with her -- if I was with them she would sit in the 

back. But she would often ask for the front seat. 

She would ask for the front seat? 

Yes, sir. 

Okay. Anybody ever force her to sit in the front seat? 

No, sir. 

And I take it you'd go to places like the store or whatever. 

Right? 

Yes, sir. Like Wal-mart. 
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And did you -- have you ever seen your dad in bed at 3:30 in 

the afternoon? 

No, sir. 

Okay. Why not? 

He's a working man. He had a house that he was working on. 

He also had a studio he was building for me at my house so he 

was always on his feet doing something. 

Okay. And this studio when was he working on that? 

It was around from November to December. 

Okay. And in December was there a time that he came over to 

your house and Jackie came with him? 

Yes, sir. 

Okay. And when he arrived besides Jackie was anybody else 

with him? 

No, sir. 

Jackie came with him by herself? 

Yes, she did. 

In a car to your house? 

Yes. 

And this was in around December 2017 -- in '16? 

Yes, sir. 

Okay. And she stayed there at your house while he was there? 

She was there. Yes. 

And when my client left did she leave with him? 

Yes, sir. 
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Okay. In December of 2016 and into January? 

There was an instance were two -- about a couple -- two days 

before Christmas we went over there. He watched our kids for 

us so that we could go Christmas shopping. Jacqueline came 

with us. Well, she had wanted to come with us and she didn't 

do her duties that she was suppose to do that -- for that day 

he had wanted her to do some laundry before she went. She 

hadn't done it. So she went to go do it, rushed to go do it 

stomped off, you know, she wasn't real happy about it, but she 

did it. She came back asked if she could go. She was allowed 

to go. We went Christmas shopping. He watch our kids. 

Okay. And have you ever seen him laying in bed at 3:30 in the 

afternoon? 

No, I have not. 

Okay. And have you ever observed him disciplining her in any 

manner in the last -- well, last two years? 

Yeah, pretty much just occasions where she wouldn't do her 

chores. You know, like her laundry, if she didn't fold the 

laundry or do the dishes like he said. He would take away her 

phone. Pretty much wouldn't allow her to do the things she 

wanted to do. 

And how would she react to that? 

She -- pretty childish. Pouting, you know, she would storm 

off, stomping away, running to her room. Pretty much how I 

would describe it, I guess. 
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Yes, sir. 

Did you ever call her into the room to watch a video? 

No, sir. 

What did she do? Did -- wait a minute -- let me make it 

clear. How did she get into the room? 

I don't know. 

Okay. Were you already in the room? 

Yes, sir. 

Okay. And she walked in the room? 

Yes, sir. 

But you did not call her in the room? 

No, sir. 

Okay. And did you call her in there to watch TV? 

No, sir. 

G 0162a 

Okay. Were there times when the children would run into your 

room? 

Yes, sir. 

Okay. 

All of them. 

How much? 

All of them. 

Okay. And what would they do? 

Jump on the bed. Say good morning, what are we doing, what's 

for breakfast. Normal, everyday stuff. 

Okay. And you heard your interview with the police. Correct? 
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Yes, sir. 

All right. And if you know what day of the week would this 

movie that you were describing to the police officer occur? 

It was a Saturday. 

Okay. And you know this why? 

Because I had to get up early to take Lana to basketball 

practice and I came back home and went back to the bed. 

All right. And that's why you were in bed? 

Yes, sir. 

Cause it was in the morning? 

The morning. 

On Saturday? 

On Saturday. 

Okay. And there were other children present in the home? 

Yes, sir. 

Okay. Who else would have been present in the home when you 

came back at dropping Lana off at basketball practice? 

Well, my father would be in the living room watching TV. And 

John and Olivia would be up in there room watching TV or they 

would come into the room in my room. 

Okay. And this was on a Saturday? 

Saturday. 

Okay. Would you have ever been in bed at 3:30 in the 

afternoon? 

No, sir. 
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Side to side. 

Okay. Did you -- would you have had any particular problem 

lying on the bed lengthwise? 

Yes. 

And what would that be? 

I have a bad shoulder and I couldn't lay on that side. 

Okay. And so you would not have been able to lay on the bed 

in the manner in which Ms. Gadde indicated? 

Correct. 

Okay. And remember I had asked Ms. Gadde if you had shorter 

arms, she didn't know. Do you have short arms? 

Yes, sir. I get called T-rex all the time. 

Okay. And referring to the dinosaur with the short arms. 

Correct. 

Okay. And you obviously have a larger body. Correct? 

Yes, sir. 

All right. And you heard her say you allegedly but your arm 

around her stomach. Correct? 

Yes, sir. 

And she indicated that you reached around her while not 

touching her from behind. Correct? 

Correct. 

All right. Given what you know of your own body and having 

lived with Jackie for a couple of years would you have been 

able to get your arm around her stomach while not touching her 
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Okay. During the week any way. 

Yes, sir. 

Okay. Aml whu li veu Lhere a L Lha t house with you? 

G 0165a 

It was me, Rachel, Jacqueline, Lana, Olivia, Jonathan, and my 

father. 

Your father lived there too? 

Yes, sir. 

And about what percentage of the time would you think he lived 

there? 

The whole time. 

Okay. About what time -- what percentage during the day do 

you think he would be there? 

Unfortunately for me, all day. 

Okay. And so basically he was home most days? 

Yes, sir. 

Where did he stay in the house? 

On the sofa. 

Okay. And that was pretty much a regular thing for-him? 

Yes, sir. 

Okay. So most days, most times he was there at that house. 

Yes, sir. 

Okay. Who was the disciplinarian in this family? 

I was. 

And did you share those responsibilities at all with Rachel? 

It depend. 
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Okay. 

It depend on if she was there we would talk sometimes. If she 

wasn't then no I didn't ask --

Okay. 

-- I just gave the discipline out. 

Okay. So obviously cause Rachel wasn't there all the time 

obviously. 

No, sir. 

Okay. And how specifically would you discipline? 

I would take their phones. I would ground them from their 

friends. I send them to their room. Add on extra chores. 

Okay. And what was -- what were you trying to do by that? 

What was I trying to do. Teach them morals. 

Okay. And specifically within the last two years that you've 

known Jackie and then more specifically within December, 

January, within those several months. Okay. Late fall of 

last year into January. When disciplined how would Jackie 

react? 

Well, at that new house she would be really upset. 

When you say really upset what do you mean? 

She would -- depend if she would cry, walk away mad, just, you 

know, walk away mad and upset. 

Okay. Where would she go? 

To her room. 

Okay. Would she ever yell? 
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Okay. And what if anything did you tell her? 

Told her no she was too young. 

Okay. And did she like that? 

5 A. No. 

6 Q. 

7 

8 

9 A. 

10 

11 Q. 

12 

13 A. 

14 Q. 

15 

16 

17 A. 

18 

19 Q. 

20 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Okay. And you heard Jackie state that before the alleged 

sexual assault that there were no real close relationship with 

you and her. 

Out of the four kids Jacqueline and I did not get along the 

best. 

Okay. And you remember that during the beginning of December 

there was a party at Scott's house. 

Yes, sir. 

Okay. And while you might not have gotten along with her. 

What if anything did she do as it relates to you at that 

party? 

At that party she came up and gave me a hug. And said I love 

you Johnny. 

Okay. And right before Christmas of 2016 you were with Scott 

Grady working at your house? 

Yes, sir. 

Okay. And was his car there? 

No, sir. 

Okay. And did there come a time when he had to go home? 

Yes, sir. 
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STATE OF MICHIGA1 

COURT OF APPEALS 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff-Appellee, 

V 

JUAN MARTINEZ III, 

Defendant-Appellant. 

Before: RIORDAN, P.J., and MARKEY and LETICA, JJ. 

PERCURJAM. 

UNPUBLISHED 
June 18, 2019 

No. 341147 
Berrien Circuit Cami 
LC No. 2017-015329-FH 

Defendant appeals by right his jury trial convictions of third-degree criminal sexual 
conduct (CSC-III), MCL 750.520d(l)(b) (force or coercion to accomplish sexual penetration), 
and fomih-degree criminal sexual conduct (CSC-IV), MCL 750.520e(l)(b) (force or coercion to 
accomplish sexual contact). He was sentenced to 50 months to 15 years' imprisonment for the 
CSC-III conviction and to 35 days' incarceration for the CSC-IV conviction. We affirm. 

I. BACKGROUND 

In December 2016, while watching a movie with his girlfriend's sixteen-year-old 
daughter, JG, in his bedroom, defendant touched JG's breasts outside and under her clothing, 
held her to the bed when she attempted to leave, and digitally penetrated her. 1 Later that 
evening, defendant told JG not to tell her mother what had occurred. JG told her boyfriend about 
the assault approximately a month after it took place, communicating with him via Facebook 
Messenger because he resided in Alabama. JG did not specifically inform him about the digital 
penetration because of embarrassment. Defendant was later arrested and temporarily 
incarcerated for an unrelated domestic violence incident. JG learned from her sister that 
defendant "might be corning back to the house" upon his release from jail, which made JG 
visibly uncomfortable and prompted JG to tell her sister and her sister's boyfriend about the 
assault. JG did not share many of the details regarding the assault. JG's sister then told their 
mother about the assault, who in turn questioned JG about the incident. Although JG did not 

1 Defendant, JG, JG's mother and three siblings, and defendant's father all lived together in the 
family home. 
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wish to talk to her mother about the sexual assault, she eventually to er w a appene . s 
mother became upset and called the po lice. Defendant testified on his own behalf; he denied that 
he engaged in any improper behavior or touching with JG. Defendant asserted that JG lied about 
the assault in an effort to prevent defendant's return to the family home. Defendant was 
convicted by a jury ofCSC-III and CSC-IV. 

II. ANALYSIS 

A. EXCLUSION OF TESTIMONY REGARDING A PRIOR THREAT 

On appeal, defendant first argues that the trial court erred in excluding testimony 
regarding a threat made a few years earlier by JG in connection with her father. Assuming error, 
we hold that the presumed error did not prejudice defendant and that a miscarriage of justice did 
not result as a consequence of the error. 

At the preliminary examination, defense counsel elicited testimony from JG on cross­
examination in which JG indicated that she had previously told her mother that she would falsely 
accuse her biological father of inappropriate touching were her mother to allow JG's father back 
into the family home. It is this testimony that defendant sought to introduce at trial, but the court 
ruled that it constituted inadmissible hearsay. JG explained at the preliminary examination that 
she made the threat because she was only fourteen, her father was abusive, and because she did 
not fully appreciate the "seriousness" of her accusation. On redirect examination, the prosecutor 
launched into the following questioning that sought to rehabilitate JG's credibility and which we 
find particularly important in assessing prejudice: 

Q. [JG], that was your father, correct? 

A. Yes, ma'am. 

Q. That [ defense counsel] is referring to, correct? 

A. Yes, ma'am. 

Q. And your concern was him moving back in the house? 

A. Yes, ma'am. 

Q. And did he in fact move back in the house? 

A. He did. 

Q. Okay. And that was after you made those statements, correct? 

A. Yes, ma'am. 

Q. And did you ever actually make a statement that your father 
sexually assaulted you to anyone? 

A. No, Ma'am, I did not. 

-2-
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Q. Okay. So, you said you would do it, but you di n·i: ac,uauy ao 11:. 

A. No. 

Q. And he actually did move back in. 

A. Yes, he did. 

Q. Okay .... [D]id you tell your mom that [the offenses at issue] 
happened? 

A. Yes, ma'am. 

Q. And was that because you were looking to tell your mom that this 
happened? 

A. No, ma'am. 

Q. How did it come out? 

A. I was talking to my sister and her boyfriend. 

Q. Okay. 

A. And my mom had been talking about letting [defendant] back into 
the house. 

Q. And which sister? 

A. [LG]. 

Q. Okay. 

A. And I basically was talking to them, I don't want him back in the 
house because he makes me feel uncomfortable. 

Q. Okay. Did you ever tell [LG] at that point what happened? 

A. No, I did not. 

Q. Okay. And so, when you told [LG] that, did your mom then come 
and talk to you? 

A. Yes, she immediately went and told my mom, and then I told my 
mom what happened after she questioned me. 

Q. Okay. So, you didn't go looking for your mom, or ask your mom 
not to have him move back in. 

-3-
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A. No, ma'am. 

Q. And in fact, you didn't tell her until she confronted you, right? 

A. Yes, ma'am. 

Q. Several months later? .... 

A. Yes, ma'am. 

Nearly two months after the preliminary examination was conducted, the trial court held 
a pretrial evidentiary hearing on a number of motions. At the hearing, JG' s mother testified, 
recounting the matter involving JG's threat in regard to her father. The testimony by JG's 
mother was consistent with JG's testimony at the preliminary examination with respect to JG's 
assertions that after talking to her mother about her father's return home, she never accused her 
father of improper touching, even after he moved back into the home. 

The trial record reflects that JG first disclosed the sexual assault by defendant about a 
month after it occurred, informing her boyfriend of the incident over Facebook Messenger; this 
was approximately a month before JG told her sister and mother about the assault. 

We review for an abuse of discretion a trial court's decision to admit evidence. People v 
Lukity, 460 Mich 484, 488; 596 NW2d 607 (1999). "When the decision regarding the admission 
of evidence involves a preliminary question of law, such as whether a statute or rule of evidence 
precludes admissibility of the evidence, the issue is reviewed de novo." People v Washington, 
468 Mich 667, 670-671; 664 NW2d 203 (2003). MCL 769.26 provides: 

No judgment or verdict shall be set aside or reversed or a new trial be 
granted by any court of this state in any criminal case, on the ground of 
misdirection of the jury, or the improper admission or rejection of evidence, or for 
error as to any matter of pleading or procedure, unless in the opinion of the court, 
after an examination of the entire cause, it shall affirmatively appear that the error 
complained of has resulted in a miscarriage of justice. 

MCL 769.26 was construed by our Supreme Court in Lukity, 460 Mich at 495, wherein 
the Court explained: 

Section 26 places the burden on the defendant to demonstrate that "after 
an examination of the entire cause, it shall affirmatively appear that the error 
asserted has resulted in a miscarriage of justice." We agree ... that reversal is 
only required if such an error is prejudicial and that the appropriate inquiry 
focuses on the nature of the error and assesses its effect in light of the weight and 
strength of the untainted evidence. The object of this inquiry is to determine if it 
affrrmatively appears that the error asserted undermines the reliability of the 
verdict. In other words, the effect of the error is evaluated by assessing it in the 
context of the untainted evidence to determine whether it is more probable than 
not that a different outcome would have resulted without the error. [Citations, 
quotation marks, and alteration omitted.] 
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Defendant views the excluded evidence in a vacuum or in is , ,v -,., 

and understand that had the evidence of JG's threat relative to her father been admitted into 
evidence, the trial court, undoubtedly, would have also been compelled to allow testimony by JG 
and her mother that in all likelihood would have been consistent with their earlier testimony 
quoted and discussed above.2 This would have greatly diminished the value of the evidence 
defendant sought to introduce. JG never followed through on or carried out her threat regarding 
her father even though he moved back into the home. Indeed, when the excluded evidence is 
considered in context and conjunction with the testimony that likely would have been elicited by 
the prosecution to counter evidence of JG's threat, it may have actually eri_l:ta..tJ.ced her credibility. 
It showed that she could not bring herself to fully engage in a fabrication involving criminal 
sexual conduct. Moreover, JG made her claims about defendant's assault to her boyfriend before 
she ever spoke to her sister and learned of defendant's return home and before her mother 
confronted her. 

3 
And we should not lose sight of the fact that JG' s threat was made a few years 

earlier and did not pertain to defendant. We conclude that defendant has failed to demonstrate 
that any assumed error in excluding the evidence resulted in a miscarriage of justice. The 
reliability of the verdict was not undermined considering the untainted evidence, nor has 
defendant established that it is more probable than not that a different outcome would have 
resulted absent the error. We conclude that the jury would still have convicted defendant of the 
offenses had it heard the testimony the trial comt excluded, especially in light of the testimony 
that certainly would have been produced or elicited by the prosecution regarding all of the 

2 
Defendant maintains that the prospective testimony at issue was admissible under MRE 608(b). 

"Specific instances of the conduct ofa witness ... , if probative of truthfulness or untruthfulness, 
[may] be inquired into on cross-examination of the witness (I) concerning the witness' character 
for truthfulness or untruthfulness .... " MRE 608(b). We take no stance on whether MRE 
608(b) supported admission of the testimony, although we question whether the threat, in and of 
itself, was probative of JG's truthfulness or untruthfulness, as opposed to a prior incident of 
actual fabrication. The Michigan Rules of Evidence generally parallel the text of the federal 
rules, and we may find caselaw referring to and construing the Federal Rules of Evidence helpful 
and even persuasive in some instances. People v Denson, 500 Mich 385, 405; 902 NW2d 306 
(2017). In United States v Chapman, 765 F3d 720, 729 n 3 (CA 7, 2014), the Seventh Circuit for 
the United States Court of Appeals observed that "[a]lthough Rule 608(b) refers to inquiries into 
specific instances of conduct 'on cross-examination' once a witness's truthfulness has been 
challenged, counsel can inquire into specific instances of the witness's truthful conduct to 
rehabilitate the witness on redirect examination." We find Chapman persuasive and that had 
defendant elicited testimony regarding JG's threat, the prosecutor, in order to rehabilitate JG, 
could have properly elicited testimony about JG's conduct in not accusing her father of sexual 
abuse on his return home. Such evidence would also have been admissible under MRE 401-403. 
3 

With respect to the issue of prejudice, the dissent minimizes the relevance of JG's Facebook 
communication to her boyfriend about the assault. Given the sequence of events, we find this 
evidence particularly pertinent because it undermined defendant's position that the allegations of 
sexual abuse were in response to learning that defendant would be returning to the family home. 
By undermining defendant's theory, the evidence of the Facebook messages also diminished the 
evidentiary value of JG's threat regarding her father, which was connected to his return home. 

-5-
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H0174a 
surrounding circumstances, and just as the prosecution had done earl!er at the prel!mmary 
examination and motion hearing. 4 Under these facts, we find that reversal is unwananted on this 
issue. 

B. INEFFECTIVE ASSISTANCE OF COUNSEL 

Defendant next argues that his attorney was ineffective at trial in three instances. First, 
defendant contends that counsel was ineffective for eliciting inadmissible hearsay statements 
from a police officer. Second, defendant maintains that counsel was ineffective for failing to 
object to the admission of JG's statements that she made to her boyfriend, which were captured 
in an exhibit showing the two messaging each other on Facebook. And third, defendant claims 
that counsel was ineffective for failing to object to a county deputy's presence on the jury. 

In People v Carbin, 463 Mich 590, 599-600; 623 NW2d 884 (2001), our Supreme Couit 
addressed the basic principles governing a claim of ineffective assistance of counsel, stating: 

To justify reversal under either the federal or state constitutions, a 
convicted defendant must satisfy [a] two-part test .... First, the defendant must 
show that counsel's performance was deficient. This requires showing that 
counsel made errors so serious that counsel was not performing as the counsel 
guaranteed by the Sixth Amendment. In so doing, the defendant must overcome a 
strong presumption that counsel's performance constituted sound trial strategy. 
Second, the defendant must show that the deficient performance prejudiced the 
defense. To demonstrate prejudice, the defendant must show the existence of a 
reasonable probability that, but for counsel's error, the result of the proceeding 
would have been different. A reasonable probability is a probability sufficient to 
undermine confidence in the outcome. Because the defendant bears the burden of 
demonstrating both deficient performance and prejudice, the defendant 
necessarily bears the burden of establishing the factual predicate for his claim. 
[Citations and quotation marks omitted.] 

An attorney's performance is deficient if the representation falls below an objective 
standard of reasonableness. People v Toma, 462 Mich 281, 302; 613 NW2d 694 (2000). 
"Decisions regarding what evidence to present and whether to call or question witnesses are 
presumed to be matters of trial strategy, and this Court will not substitute its judgment for that of 

4 Our dissenting colleague indicates that it should be the province of the jury and not this Court 
to decide whether to believe JG in light of all of the evidence. The dissent is effectively 
asserting that we are invading the jurors' province by deciding for them whether they still would 
have convicted defendant if they had heard the testimony in dispute. Any harmless-error 
analysis, which this Court engages in on a regular basis, necessarily involves an assessment of 
what a jury would have done absent the error, and the assessment entails consideration of the 
untainted evidence. Pertinent here, and as conceded by the dissent, is that the assessment must 
also contemplate the testimony that would have been admitted along with the threat. The 
dissent, however, gives little to no weight to this prospective evidence. 
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counsel regarding matters of trial strategy." People v Davis, 250 Mic App , 
94 (2002). We cannot, however, insulate the review of counsel's performance by simply calling 
it trial strategy. People v Trakhtenberg, 493 Mich 38, 52; 826 NW2d 136 (2012). Initially, this 
Court must determine whether strategic choices were made after less than complete 
investigation, with any choice being reasonable only to the extent that reasonable professional 
judgment supported the limitations on investigation. Id.; see also People v Ackley, 497 Mich 
381,389; 870 NW2d 858 (2015). 

With respect to the first alleged instance of ineffective assistance, defendant argues that 
when counsel cross examined a county deputy sheriff, counsel elicited inadmissible hearsay 
statements that were damaging to defendant. Defendant's trial strategy was to demonstrate that 
JG was not credible. In executing that strategy, defense counsel had the deputy sheriff testify to 
each allegation and statement JG made and that the deputy had recorded in his police report. 
Counsel then used the deputy's testimony to illustrate multiple inconsistencies in JG's testimony. 
Defense counsel highlighted the various discrepancies in his closing argument, maintaining that 
JG was "changing the details" of the assault. We cannot conclude that this was an unreasonable 
approach in defending against the charges. The case hinged on credibility assessments, and 
while some of the testimony counsel elicited was consistent with JG's testimony, there were 
inconsistencies that counsel could and did exploit in challenging JG's credibility. Assuming that 
the deputy's testimony constituted inadmissible hearsay as defendant claims, we hold that trial 
counsel's performance did not fall below an objective standard of reasonableness. Defendant 
fails to overcome the strong presumption that counsel's performance reflected sound trial 
strategy, formed upon the exercise of reasonable professional judgment following adequate 
investigation. "The fact that defense counsel's strategy may not have worked does not constitute 
ineffective assistance of counsel." People v Stewart, 219 Mich App 38, 42; 555 NW2d 715 
(1996). 

With respect to the second alleged instance of ineffective assistance, defendant argues 
that counsel should have objected to the admission of an exhibit showing JG's Facebook 
conversation with her boyfriend. 

The prosecution moved to admit the evidence during JG's testimony, claiming that it was 
not hearsay under the language in MRE 801(d)(l)(B) regarding prior consistent statements. 
MRE 801(d)(l)(B) provides that a statement is not hearsay if"[t]he declarant testifies at the trial 
... and is subject to cross-examination concerning the statement, and the statement is ... 
consistent with the declarant' s testimony and is offered to rebut an express or implied charge 
against the declarant of recent fabrication or improper influence or motive[.]" The trial court 
agreed that the evidence was not hearsay under MRE 801(d)(l)(B). When the prosecutor 
continued questioning JG, defense counsel voiced an objection to those parts of the exhibit 
showing the boyfriend's statements. The prosecutor responded that she was introducing the 
boyfriend's statements in order to give context to the conversation and JG's comments. The trial 
court sternly ruled that the exhibit had already been admitted and that the prosecutor could 
proceed. 

On appeal, defendant argues that the exhibit was not admissible under the test governing 
the application of MRE 801(d)(l)(B); therefore, counsel was ineffective for failing to object 
based on the inapplicability ofMRE 80l(d)(l)(B). For a statement to be admissible under MRE 
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801(d)(l)(B), the declarant must testify at the trial and be subject to cross-examination; there 
must be an express or implied charge of recent fabrication or improper motive of the declarant's 
testimony; the statement must be a prior statement that is consistent with the declarant's 
challenged in-court testimony, and the consistent statement must be made prior to the time that 
the supposed motive to falsify arose. People v Jones, 240 Mich App 704, 707; 613 NW2d 411 
(2000). A prior consistent statement that is made after the motive to fabricate arose does not fall 
within the ambit ofMRE 801(d)(l)(B). People v McCray, 245 Mich App 631, 639; 630 NW2d 
633 (2001); People v Rodriquez (On Remand), 216 Mich App 329,332; 549 NW2d 359 (1996). 

JG testified at trial and was subject to cross-examination. Further, JG's messaged 
statements to her boyfriend were consistent with her in-court testimony. Additionally, there was 
an express charge by defendant of recent fabrication by JG. Finally, the consistent statements 
made to the boyfriend occurred before the purported motive to lie arose. It was defendant's 
theory and his testimony that JG fabricated the sexual assault upon learning that defendant would 
be returning to the family home. And JG told her boyfriend of the assault over Facebook 
Messenger about a month prior to hearing from her sister that defendant would be returning to 
the house. Stated otherwise, the motive to fabricate developed after JG made the prior consistent 
statements.

5 
Accordingly, any objection to the admission of the exhibit premised on the 

inapplicability of MRE 80l(d)(l)(B) would have been futile; therefore, counsel was not 
ineffective. People v Thomas, 260 Mich App 450, 457; 678 NW2d 631 (2004) (counsel is not 
ineffective for failing to make futile objections). 

With respect to the third and final alleged instance of ineffective assistance, defendant 
argues that trial counsel should have objected to a county deputy being on the jury. "[A]n 
attorney's decision relating to the selection of jurors generally involves matters of trial strategy, 
which we normally decline to evaluate with the benefit of hindsight." People v Johnson, 245 
Mich App 243, 259; 631 NW2d 1 (2001) (citations omitted). Jurors are presumed to be both 
competent and impartial, and the burden of establishing otherwise rests with the defendant. Id 
A prospective juror may be challenged for cause if he or she "is biased for or against a party or 
attorney." MCR 2.511(D)(2). Particularly relevant here, in People v Walker, 162 Mich App 60, 
64-65; 412 NW2d 244 (1987), this Court observed that "[t]he fact that [the] juror ... was a 
police officer is not of itself sufficient to watTant an inference of bias[,] [n]or is the mere fact that 
he was acquainted with the prosecuting attorney and several prosecution witnesses."6 

5 
Defendant argues that JG had a motive to fabricate based on her unhappiness with bow 

defendant disciplined her, which motive arose before she informed her boyfriend of the assault. 
Although there was evidence that JG was unhappy with defendant's discipline, the argument 
posited at trial was that the motive to lie arose when JG was told that defendant would be 
returning to the family home. The admissibility of evidence must be judged under the 
circumstances existing at the time of trial. See generally MRE 103 (rulings on evidence). 
Defendant cannot create a different context on appeal. 
6 

We do note that in People v Hannum, 362 Mich 660; 107 NW2d 894 (1961), our Supreme 
Court granted the defendant a new trial after it was discovered that a police officer, who had not 
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Defendant argues that it was "unlikely" that the deputy could be impartial. But the 
deputy represented to the trial comt that while he worked the same shift as the officer 
investigating the case, he could be impartial and unbiased. The deputy also stated that he had no 
direct knowledge of the case. Defense counsel was able to hear, observe, and judge the deputy 
as the deputy spoke to the court. We are not in a position to question counsel's judgment in 
allowing the deputy to remain on the jury. Indeed, a law enforcement officer may be more 
attuned and receptive to testimonial inconsistencies and discrepancies causing credibility 
problems even if they seem minor. There is no basis in the record to find that the deputy was 
biased or would not be impartial. Accordingly, we cannot conclude that counsel's performance 
in not excuslllg the deputy with a peremptoty challenge or objecting to his presence on the jury 
fell below an objective standard ofreasonableness. We believe that People v Hannum, 362 Mich 
660; 107 NW2d 894 (1961), and Walker are distinguishable because there is nothing in the 
record showing a close, Jong-term working relationship as existed in Walker, the deputy's 
identity as an officer was fully disclosed here contrary to the situation in Hannum and because 
defendant's argument is framed in terms of ineffective assistance of counsel. For whatever 
reason, defense counsel chose to leave the deputy on the jury without objection, and we are not 
prepared to second guess that decision based on any arguable "inference" of bias. 

Defendant points to an incident that occurred during the trial in which the deputy, during 
a lunch break, was observed entering the prosecutor's office. The comt's inquiry into the matter, 
however, revealed that the deputy simply went to the prosecutor's office to have a power of 
attorney form notarized because he was closing on a home the following day but could not be 
present for the closing because of his jury-duty obligation. The deputy merely spoke to a couple 
of secretaries and no one else. This event does not alter our ruling; it does not establish any bias 
or prejudice on the deputy's part against defendant. 

In sum, we reject defendant's claims of ineffective assistance of counsel. 

C. MISTRIAL 

Defendant next argues that the trial court erred when it denied his motion for a mistrial 
based on alleged improper expert testimony and that the comt also erred in failing to sua sponte 
declare a mistrial predicated on the deputy-juror's visit to the prosecutor's office. 

said anything in his juror questionnaire or during voir dire about being an officer, sat on the jury. 
The Court observed, "Would any experienced trial lawyer, or, for that matter, the public 
generally, feel differently as to the capacity of a local police officer to sit as a juror and consider 
impartially the case of a defendant charged with a crime committed in the community? We think 
not." Id. at 666. The Walker panel, citing Hannum, was "persuaded that the same inferences of 
bias may be drawn in [its] ... case." Walker, 162 Mich App at 66. But the Court did so because 
the officer-juror "worked closely with the prosecutor and certain police witnesses over a course 
of ten years." Id. at 65. In Walker, defense counsel had attempted to dismiss the officer-juror 
using a challenge for cause, but the trial court rejected it because the officer indicated that he 
could be impartial. Id. at 62-63. 
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Defendant unsuccessfully moved for a mistrial based on the testimony of a specialist in 
forensic examinations who interviewed JG. Accordingly, the mistrial issue was preserved with 
respect to the expert's testimony. Defendant, however, did not move for a mistrial on the basis 
of the deputy's going to the prosecutor's office. Therefore, the mistrial issue was unpreserved in 
regard to the deputy's conduct. 

We review for an abuse of discretion a trial court's decision to deny a motion for a 
mistrial. People v Dennis, 464 Mich 567, 572; 628 NW2d 502 (2001). "An abuse of discretion 
occurs when the trial coutt renders a decision that falls outside the range of principled decisions." 
People v Rao, 491 Mich 271, 279; 815 NW2d 105 (2012). Unpreserved ciaims of error are 
reviewed for plain error affecting substantial rights. People v Carines, 460 Mich 750, 763; 597 
NW2d 130 (1999). 

A trial court "should only grant a mistrial for an irregularity that is prejudicial to the 
rights of the defendant and impairs his ability to get a fair trial and when the prejudicial effect of 
the error cannot be removed in any other way." People v Lane, 308 Mich App 38, 60; 862 
NW2d 446 (2014) (quotation marks and citations omitted). 

On the second day of trial, the prosecutor asked the expe1t, "So are there things that you 
did in that interview [with JG] to try to make sure that [JG] knew she could tell you the truth?" 
The expert answered the question, but she then added that "there was nothing that [JG] said or 
did that made me believe that that wasn't happening." Defense counsel quickly objected, 
requesting that the last part of the expert's answer be stricken from the record because it 
improperly vouched for JG's credibility. The trial coutt sustained the objection and struck the 
offending portion of the expert's response. Defendant also moved for a mistrial on the matter, 
but the trial court denied the request. 

We conclude that the expert's testimony that JG was credible during her interview 
constituted an unresponsive, volunteered answer to a proper question. The prosecutor did not 
seek to elicit a credibility assessment from the expert. Rather, the prosecutor essentially asked 
the expert how she explained to JG the importance of telling the truth during the forensic 
examination. 

7 
The expert went beyond the scope of the prosecutor's question by commenting on 

JG's credibility. 

In People v Haywood, 209 Mich App 217, 228; 530 NW2d 497 (1995), this Court stated 
that "an unresponsive, volunteered answer to a proper question is not grounds for the granting of 
a mistrial." This Court has also observed that unresponsive answers from witnesses generally do 
not justify a mistrial. People v Jackson, 313 Mich App 409, 427; 884 NW2d 297 (2015). 
Unless, however, the prosecutor knew in advance that the witness would provide unresponsive 
testimony or the prosecutor encouraged or conspired with the witness to give unresponsive 
testimony. Id There is nothing in the record suggesting that the prosecutor had advance notice 

7 
The prosecutor's question was inartfully phrased, and more care should be taken in any future 

prosecutions. We, however, do not view the question as asking the expert to opine on JG' s 
credibility. 
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that the expe1i would give an unresponsive answer to the question or that the prosecutor and 
expert engaged in any conspiracy to submit unresponsive testimony. 

In light of the fact that the trial court struck the challenged testimony8 and that it was very 
brief in nature, thereby removing any prejudicial taint, we cannot conclude that the "irregularity" 
prejudiced defendant's rights and impaired his ability to receive a fair trial. 

Next, the trial court did not err when it failed to sua sponte declai-e a mistrial based on the 
deputy-juror's actions in going to the prosecutor's office during trial to have a power of attorney 
notarized. We discussed this issue earlier, and it simply did not warrant a mistrial. There is 
nothing in the record suggesting that the deputy's conduct was anything but innocent or that his 
presence on the jury unfairly prejudiced defendant. 

Finally, defendant argues that the cumulative effect of the alleged errors at trial is 
overwhelming, requiring us to grant him a new trial. We disagree. "The cumulative effect of 
several minor errors may warrant reversal whei-e the individual errors would not." People v 
Ackerman, 257 Mich App 434, 454; 669 NW2d 818 (2003). But "only actual e1Tors are 
aggregated to determine their cumulative effect." People v Bahoda, 448 Mich 261, 292 n 64; 
531 NW2d 659 (1995). 

The assumed error in excluding testimony regarding JG's prior threat against her father 
was plainly not prejudicial when viewed in context, and the only other "error" was the expert's 
unresponsive, volunteered, and brief credibility assessment. Together, these errors simply do not 
wa1Tant reversal. 

We affirm. 

Isl Jane E. Markey 
I sf Anica Letica 

8 
"It is well established that jurors are presumed to follow their instructions." People v Graves, 

458 Mich 476, 486; 581 NW2d 229 (1998). 
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STATE OF MICHIGAN 

COURT OF APPEALS 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff-Appellee, 

V 

JUAN MARTINEZ III, 

Defendant-Appellant. 

Before: RIORDAN, P.J., and MARKEY and LETICA, JJ. 

RIORDAN, J. (dissenting) 

I dissent. 

UNPUBLISHED 
June 18, 2019 

No. 341147 
Berrien Circuit Court 
LCNo. 2017-015329-FH 

I would reverse and remand for a new trial because, after hearing the disputed evidence, a 
jury very well may have found JG not to be truthful as the excluded testimony was almost word­
for-word identical to the allegations at issue in this case. In a nutshell, she previously threatened 
to lie about a sexual assault, and that behavior directly bears on her credibility in this case. 

JG, the teenage daughter of defendant's then-girlfriend, accused defendant of touching 
her breasts outside and under her clothing, holding her to the bed when she tried to leave, and 
digitally penetrating her vagina. JG told her ex-boyfriend about the assault a few weeks later. 
She did not tell her family about the assault until her mother informed her that defendant might 
be moving back into the family home when he was released from jail on an umelated domestic 
violence incident. At the preliminary examination, defendant elicited testimony from JG that she 
previously told her mother that she would fabricate a story about her biological father "touching 
her" if her mother chose to let him move back home. JG's mother corroborated that story. 

Here, defendant maintains that he did not assault JG, and he alleged at trial that she made 
up the stmy to prevent him from returning to JG's home. Before trial, the court granted the 
prosecution's motion in limine to bar defendant from asking similar questions at trial. In this 
appeal, the majority now concludes that any error was harmless. However, I would hold that the 
trial court abused its discretion by granting the motion because the evidence was admissible, and 
that this was not harmless error. 

A trial court's decision to grant or deny a motion in limine is reviewed for an abuse of 
discretion. People v Vansickle, 303 Mich App 111, 117; 842 NW2d 289 (2013). "An abuse of 
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discretion occurs when the trial court renders a decision that falls outside the range of principled 
decisions." People v Rao, 491 Mich 271,279; 815 NW2d 105 (2012). 

The trial court concluded that the preliminary examination testimony regarding JG's 
contemplated false accusations of sexual abuse by her father was inadmissible hearsay and that 
no exception applied. Hearsay "is a statement, other than the one made by the declarant while 
testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted." 
MRE 80l(c). Hearsay is inadmissible unless it falls within one of the exceptions listed in the 
Michigan Rules of Evidence. MRE 802; People v Musser, 494 Mich 337, 350; 835 NW2d 319 
(2013). Unsworn, out-of-court statements concerning prior false allegations of molestation are 
not inadmissible hearsay when they are offered to directly attack a declarant's credibility, rather 
than to show that any such molestation occurred. People v Solloway, 316 Mich App 174, 198-
99; 891 NW2d 255 (2016). 

Here, the unsworn, out-of-court statements regarding JG's self-admitted plan to falsely 
accuse her biological father of sexual abuse were not offered for the truth of the matter asserted. 
In seeking admission of these statements, defendant did not set out to prove that JG's biological 
father sexually abused her, that JG actually alleged any such abuse, or that JG disclosed to her 
mother, or any other party, her plan to falsely accuse her father of sexual abuse. Rather, 
defendant sought to directly attack JG's credibility. Preclusion of such testimony on hearsay 
grounds is improper. Solloway, 316 Mich App at 199. Moreover, JG made statements under 
oath that she had been willing to fabricate a story of criminal sexual conduct to keep her mother 
from getting back together with a man. Accordingly, I would hold that this evidence was 
improperly excluded as inadmissible hearsay and the trial court's finding otherwise was in error. 

Furthermore, I do not believe that the error was harmless. Our Supreme Court recently 
reiterated the proper analysis in light of such an error in People v Denson, 500 Mich 385, 396-
397; 902 NW2d 306 (2017) (footnote omitted): 

When we find error in the admission of evidence, a preserved 
nonconstitutional error "is presumed not to be a ground for reversal unless it 
affirmatively appears that, more probably than not, it was outcome 
determinative-i.e., that it undermined the reliability of the verdict." People v 
Douglas, 496 Mich 557, 565-566; 852 NW2d 587 (2014) (quotation marks and 
citations omitted); [People v] Lukity, 460 Mich [484,J 495-496[; 596 NW2d 607 
(1999)]. This inquiry "focuses on the nature of the error and assesses its effect in 
light of the weight and strength of the untainted evidence." Lukity, 460 Mich at 
495 ( quotation marks and citation omitted). "In other words, the effect of the 
error is evaluated by assessing it in the context of the untainted evidence to 
determine whether it is more probable than not that a different outcome would 
have resulted without the error." Id. 

Considering all of the evidence admitted at trial, it was more probable than not that the 
jury's verdict was affected by its inability to properly consider JG's credibility. The admitted 
evidence amounted to a credibility battle between JG and defendant. There were no other 
witnesses to the alleged assault, nor was any DNA or other physical evidence admitted which 
would have corroborated JG allegations or defendant's account. The prosecution introduced as 
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evidence a Facebook message between JG and her boyfriend which amounted only to a 
recounting of the testimony JG gave as a witness and was a rehash of the same allegations she 
considered lodging against her biological father. In other words, the Facebook conversation was 
not additional, substantive evidence of defendant's guilt, but merely was cumulative of JG's 
testimony at trial. Moreover, JG omitted from her Facebook conversation any mention of the 
digital penetration. Accordingly, that evidence would, at most, support only the allegations of 
CSC-IV-not the allegations ofCSC-III. 

In addition to this case amounting to a one-on-one credibility battle between defendant 
and JG, the excluded evidence also was specific and highly relevant. As our Supreme Comt held 
nearly 90 years ago, an "elementary principle[] of cross-examination is that the party having the 
right to cross-examine has a right to draw out from the witness and lay before the jury anything . 
. . which tends or may tend to elucidate the testimony or affect the credibility of the witness." 
People v Salimone, 265 Mich 486, 499-500; 251 NW 486 (1933). "Clearly, evidence is relevant 
when it affects the credibility of the victim," and the "jury is generally entitled to weigh all 
evidence that might bear on the truth or accuracy ofa witness's testimony." People v King, 297 
Mich App 465, 476-477; 824 NW2d 258 (2012). 

At the preliminary examination, the trial court permitted defendant to engage in the line 
of questioning that is the subject of this appeal, and JG admitted that when she was 14 years old, 
three years before the trial in this case, her mother suggested that she might allow JG's biological 
father to move back in with the family. JG further admitted, under oath, that she told her mother 
that she would accuse her father of inappropriately touching her if her mother allowed him in the 
home. JG's mother corroborated that story during her testimony at the preliminary examination. 
JG attempted to explain away her previous conduct by stating that she was younger, her father 
was abusive, and she did not fully understand the seriousness of the allegation. 

Here, JG was aware that her mother again was considering the possibility of allowing a 
former love interest to move back into the family home. After being alerted to that possibility, 
JG informed her mother of the alleged sexual abuse by defendant. The similarities between the 
two situations are eerily striking and render JG's prior threat to falsely accuse her father highly 
probative of her character for truthfulness as to the allegations she made against defendant. 
Although JG's father eventually did move back into the family home and JG never followed 
through on the threatened allegations, those two facts, though also admissible, are insufficient to 
convince me that a reasonable juror would not have seriously questioned JG's motives in the 
matter before us. 

Ultimately, considering the circumstances of this case, the decision on whether to believe 
JG in light of all of those competing facts should lay with the jury, not with this Court on appeal, 
and the jury in this case was denied the opportunity to make an informed decision based on 
admissible evidence on the single most important and, most likely, deciding issue in the case. 

I also have taken into account that our Supreme Court has stressed that an error is more 
likely to be outcome determinative in cases such as these, "where the evidence essentially 
presents a one-on-one credibility contest between the victim and the defendant .... " People v 
Gursky, 486 Mich 596, 620-621; 786 NW2d 579 (2010). Although the Supreme Court in Gursky 
was considering improperly admitted hearsay testimony corroborating the victim's version of the 
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story, the same reasoning applies here. See id. To wit, a jury being permitted to hear additional 
inadmissible testimony bolstering the credibility of the victim, like in Gursky, would have a 
similar effect as a jury being denied the opportunity to hear additional admissible evidence 
suggesting that the victim lacks credibility. Indeed, the Supreme Court also has held that an 
admissible and highly probative attack on a complainant's credibility in a case "providing mere 
'he said, she said' testimony contradicting the complainant's version of events ... would have 
tipped the scales in favor of finding a reasonable doubt about defendant's guilt." People v 
Armstrong, 490 Mich 281, 291-292; 806 NW2d 676 (2011). 

Considering the probative value of JG's prior threat to make a false accusation of 
inappropriate touching under almost the same circumstances as here, I would hold that "it is 
more probable than not that a different outcome would have resulted without the error." Denson, 
500 Mich at 397 (quotation marks omitted); see also Armstrong, 490 Mich at 291-292. In this 
matter, it should be the province of the jury to determine whether to believe JG in light of all the 
evidence regarding her credibility. See Salimone, 265 Mich at 499-500. 

I would reverse and remand for a new trial consistent with this opinion. 1 

/s/ Michael J. Riordan 

1 Because, in my view, a new trial is warranted, defendant's remaining issues regarding the 
alleged ineffective assistance of counsel and necessity for a mistrial have been rendered moot 
and I would decline to consider them. People v Pointer-Bey, 321 Mich App 609, 626; 909 
NW2d 523 (2017) ("Given that we have already granted defendant relief in connection with 
these issues, his [remaining] arguments in this regard are moot, and we need not consider 
them."). 
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