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GFL’s supplemental brief advances several variations of the following
argument: The City cannot enforce the indemnity contract because the no-fault act
is a comprehensive statute which provides insurers with certain avenues to recover
no-fault payments, but those avenues do not include contractual indemnity.

GFL’s argument is rejected by all relevant Supreme Court authority. The
City’s fundamental right to freely contract with its vendor enjoys the utmost
protection under Michigan law, and can be negated only if the City’s contract rights
conflict with the no-fault act. Cruz v State Farm, 466 Mich 588 (2002); Universal
Underwriters v Kneeland, 464 Mich 491 (2001); c.f Zahn v Kroger Company, 483
Mich 34 (2009), (workers compensation). Neither the lower court nor GFL identifies
any conflict and, because the City paid Bronner’s no-fault benefits as primary and
sole insurer, there is none. There was no basis for the lower court to strike down the
indemnity contract.

RESPONSE TO GFL’S “STATEMENT OF FACTS”
A. The City of Detroit fulfilled its obligations under the no-fault act.
The City is acting in two municipal capacities in this case. First, the City operates
a bus system for which it acts as self-insurer. Second, the City contracts with GFL
for garbage pickup. In its first capacity, the City paid Bronner’s no-fault benefits. In
its second capacity, the City sued GFL under the indemnity contract for the monetary

loss (no-fault benefit payments) caused by GFL’s negligence.
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GFL argues that the City’s separate exercise of its indemnification rights is
barred because, as a self-insurer, the City “has all the obligations and rights of an
insurer under this chapter.” GFL brief pp. 1-2, citing MCL 500.3101(4). That
argument fails because the City carried out its “obligations” under the no-fault act
by paying Bronner’s benefits as primary and sole insurer. That the City also has the
“rights as an insurer under this chapter” does not purport to divest the City of its
fundamental right to contract with GFL for indemnification.

GFL later repackages this same unsound argument as follows: “one of those
obligations of an insurer under Michigan law is to pay PIP benefits with no ability
to obtain contractual indemnification.” GFL brief p. 6, citing MCL 500.3101(4). But
MCL 500.3101(4) imposes no such “obligation” and the City satisfied all of its no-
fault obligations. As the lower court acknowledged, nothing in the no-fault act
purports to prohibit the City from enforcing the indemnity contract. App 15a.

B. The City’s home rule argument can properly be considered by the Court.

GFL argues the City’s Home Rule City argument is not preserved for appeal
because it was not raised before the trial court. Brief, p. 2. However, there is an
express exception for arguments implicating Constitutional rights, People v Grant,
445 Mich 535, 547 (1994), and the City’s home rule powers are embedded in the
Michigan Constitution. Associated Bldrs v Lansing, 499 Mich 177 (2016).

Further, “[T]his Court may overlook preservation requirements where failure
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to consider the issue would result in manifest injustice, if consideration of the issue
is necessary to a proper determination of the case, or if the issue involves
a question of law and the facts necessary for its resolution have been presented.”
Bisio v City of Village of Clarkston, 2020 WL 4260397 (Mi Sup Ct, 2020), fn 12.
Each of those considerations apply here. Finally, the City’s home rule argument —
that the City has the right to seek contractual indemnity from its vendor because
there is no express statutory prohibition — is fully consistent with the City’s freedom
of contract argument. There is no prejudice to GFL.

C. The City’s indemnification claim did not improperly delay Bronner’s
receipt of no-fault benefits and any such claim is legally irrelevant.

GFL alleges that the City’s third-party claim against GFL delayed Bronner’s
recovery of no-fault benefits. GFL brief, pp. 2-3, 11-12, 15. It is uncontested that
Bronner initiated the circuit court litigation after the City had voluntarily paid out
tens of thousands of dollars in benefits, and only after a dispute arose as to Bronner’s
continued eligibility. GFL offers nothing to show the circuit court litigation — which
also involved an intervening provider - was itself prolonged by the indemnity
dispute. Indeed, GFL has never before advanced this argument and the court of
appeals simply observed that “the City paid no-fault benefits to Bronner.” App 14a.

However, even if there were a delay while the trial court sorted out the legal
issues in this case, that is irrelevant to enforceability of the indemnity contract. The

circuit court did exactly what this Court has repeatedly demanded. It applied the

3
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contract’s plain language and, by doing so, construed the contract in a fashion that
was and is fully consistent with the no-fault act. Cruz, supra at p. 599 (where contract
potentially conflicts with a statute, courts are obliged to construe the contract, where
reasonably possible, to harmonize them with the statute).!
ARGUMENT
I. GFL cannot distinguish this Court’s controlling decisions.

Cruz v State Farm. Cruz, supra, upheld State Farm’s no-fault policy’s
requirement that insureds submit to examinations under oath. It did so even though
the no-fault act provides a specific mechanism for claimants to provide information
about a claim. MCL 500.3142(2), (requires claimants to submit “reasonable proof
of the fact and of the amount of loss sustained”). GFL attempts to distinguish Cruz
by quoting the following language from the decision (GFL brief, p. 11; GFL added
to the quotation both the bolded and underline emphasis):

“The Court of Appeals, however, while recognizing the utility of

EUO:s in general, found that EUOs were precluded in the automobile

no-fault insurance context because they were not mentioned in the act.

In our judgment, the Court was in error. EUOs, or other discovery

methods that the parties have contracted to use, are only precluded

when they clash with the rules the Legislature has established for such

mandatory insurance policies. However, when used to facilitate the
goals of the act and when they are harmonious with the Legislature's

'In the circuit court the City’s young lawyer improperly argued, in the alternative to
indemnity, that the contract made GFL the primary insurer. The trial court properly
rejected that argument and the City has expressly disavowed it. City’s COA brief,
p. 6, fn 1. In any event, a priority dispute does not excuse delay in making timely
payment. Bloemsma v Auto Club, 174 Mich App 692, 697 (1989).

4
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no-fault insurance regime, EUOs in the no-fault context should be
viewed no differently than in other types of policies. In light of this
reasoning, we conclude that an EUO that contravenes the
requirements of the no-fault act by imposing some greater
obligation upon one or another of the parties is, to that extent,
invalid. Thus, a no-fault policy that would allow the insurer to
avoid its obligation to make prompt payment upon the mere failure

to comply with an EUO would run afoul of the statute and

accordingly be invalid. However, an EUO provision designed only to

ensure that the insurer is provided with information relating to proof of

the fact and of the amount of the loss sustained—i.e., the statutorily

required information on the part of the insured-would not run afoul of

the statute.”

The emphasized language provides no support to GFL. GFL correctly argues
that even though its garbage truck negligently caused injury to Bronner, GFL could
not be held liable under the no-fault act for Bronner’s first party benefits. Brief, p.
11. But GFL erroneously concludes that if the City is entitled to obtain contractual
indemnity for its payment of Bronner’s no-fault benefits, GFL would thereby incur
a “greater obligation” under the no-fault act than it would otherwise be subject to.
GFL brief, pp. 11-12.

GFL’s conclusion is clearly unsound. GFL and the City, unlike the insureds
and State Farm in Cruz, do not have any no-fault relationship. GFL has no
“obligations” under the no-fault arising from the bus accident in which Bronner was
injured. Because GFL never had any no-fault obligations, either before or after the

accident, no “greater” obligation has been imposed.

GFL is not being asked to pay first party benefits under the no-fault act.
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GFL is being asked to indemnify the City for the City’s monetary loss under the
parties’ separate and freely negotiated contract. Because the City fulfilled its
obligations under the no-fault act, and the contract does not contravene the act, it is
enforceable under Cruz.

Universal Underwriters v Kneeland. GFL next argues that the City “attacked”
this Court’s Kneeland decision. GFL brief, p. 12. The City’s supplemental brief
(pp- 5-6) did no such thing. Kneeland fully supports the City’s position and
observes: “Nothing in the no-fault system relieves a motor vehicle operator of
liability which he may have incurred in contract.” Kneeland, supra at p. 500.

GFL makes no attempt to respond to the City’s arguments. Instead, GFL
resorts to its claim that the lower court correctly opined as follows: “If the legislature
had desired other cost-shifting procedures, or wants to in the future, it is the
legislature’s province to create the appropriate statutory mechanism to do so.” GFL
brief, p. 13, citing App 16a. That argument merely repeats GFL’s fundamentally
unsound theory of this case, namely, that the City could enforce its indemnity
contract only if the no-fault act expressly authorized such a claim. GFL’s argument
does not improve with repetition including, for example, GFL’s citation of
“expressio unius est exclusion alterius.” GFL’s brief, p. 19. GFL’s argument is
exactly backward — the City’s fundamental right of freedom of contract and exercise

of home rule powers could be abrogated only if the contract actually conflicted with
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state law, and it does not.

Zahn v Kroger Company. GFL attempts to distinguish Zahn v Kroger
Company, 483 Mich 34 (2009), on the grounds that it involved workers
compensation and not no-fault. GFL brief, pp. 17-19. But Zahn's parallels to this
case are striking. The Court held:

“Finally, we address whether the exclusive remedy provision of
the WCDA precludes enforcement of an indemnification contract when
the injured party is the employee of the entity being required to pay the
indemnification amount. Cimarron [the employer] suggests that an
employer cannot be required to assume liability for a particular type of
damages for negligence from which it is otherwise shielded as a matter
of law. Although Cimarron cannot be held directly liable for negligence
by its own employee by virtue of the WCDA, nothing in contract law
precludes an employer from voluntarily assuming liability for
negligence through a contractual arrangement. Similarly, nothing in the
WCDA precludes parties from entering into such an agreement.
Accordingly, we conclude that the contract language controls, and we
affirm the judgment of the Court of Appeals.” Id at pp. 41-42.
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Zahn is very directly on point. GFL could not be held liable for Bronner’s
injuries under the no-fault act due to the act’s exclusive remedy provisions. But that
does not bar the City from recovering its payments to Bronner under the City-GFL
indemnity contract. And Justice Markman’s concurrence reiterates “the fundamental
policy of freedom of contract,” id at p. 46, which requires upholding the City’s

indemnity contract absent a clear conflict with the no-fault act.

GFL repeats several times that “the City of Detroit cannot cite any case law

that allows an insurance company to obtain indemnification from a third-party for
7



its first-party benefit obligation.” GFL brief, pp. 3, 10. Of course not, because this
is a case of first impression. More to the point, GFL has not discussed any case where
this Court has stricken a contractual indemnity and, as shown above, this Court has
repeatedly refused to do so absent a clear conflict between the contract and state law.

II. GFL’s policy arguments are unsound and legally irrelevant.

Because Supreme Court case law emphatically rejects GFL’s position, GFL
relies on a variety of policy arguments. But the controlling policy considerations all
support the City, namely, (i) “the fundamental policy of freedom of contract,” Zahn,
supra at p. 46, and (ii) the Michigan Constitution’s broad protection of the City of
Detroit’s home rule powers: “home rule cities enjoy not only those powers
specifically granted, but they may also exercise all powers not expressly denied.”
Associated Builders v City of Lansing, supra, fn 29. The City responds to GFL’s
policy arguments as follows:

A. Arguments concerning commercial no-fault insurers.

GFL argues “if the City of Detroit is successful in obtaining contractual
indemnification, it will only embolden [commercial] insurers to consider whether
they, too, may creatively obtain contractual indemnification.” GFL brief, p. 9. GFL
cites no legal, factual, or other basis for its alleged concern.

The City is self-insured and has thereby assumed the obligations of a

commercial insurer under the no-fault act. But this case arises because the City has
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many other responsibilities and obligations including protecting its taxpayers from
damages caused by the negligence of a vendor. Commercial insurers have no such
obligations. Commercial insurers collect premiums based on actuarial studies of
perceived losses, issue policies protecting insureds against those losses, and pay
benefits under those policies. GFL does not even suggest how “contractual
indemnity” might fit in that business model.

GFL nevertheless insists that “this is not merely a hypothetical concern.” “As
just one example, every insurer could write policies that obligate its insureds to
indemnify the insurer where it is involved in an accident with another insured for
that same insurer and owes PIP benefits.” GFL brief, p. 9. GFL again offers
absolutely nothing to support that wild claim. Rather, GFL cites three entirely
irrelevant out-of-state cases. Id.

Not one of those cases involved a claim for contractual indemnity or any
remotely similar issue. They involved (i) a dispute over mandatory arbitration
(Hackett v Bonta, 113 NC App 89 (1993), ex. A); (ii) a dispute over the
enforceability of a release (Heigis v Cepeda, 71 Wash App 626 (1993), ex. B), and
(iii) a tort claim for the insurer’s alleged bad faith delay in paying benefits (Darlow
v Farmers Ins, 822 P 2d 820 (1991), ex. C). Underlying each case was the conflict
that sometimes arises when multiple parties to an auto accident have the same

commercial insurer. That issue is entirely irrelevant here.
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B. Other alleged policy issues.

GFL argues that a ruling in favor of the City “will force first-party benefits to
move outside the contained universe of benefits paid/premiums.” GFL brief, p. 8.
The City has no concept what GFL’s concern is. The City, as self-insurer, currently
pays no-fault benefits without receipt of premiums.

GFL argues that a ruling in the City’s favor will incentivize the City to impose
indemnity obligations on bus drivers! Id, p. 8.  City bus drivers are heroes who
work extremely hard to earn somewhat more than minimum wage. GFL’s argument
is ridiculous and insulting.

III. The City does not mention or rely on its financial condition.

GFL argues — without citing to any page of the City’s brief - that the City’s
financial condition has no relevance to this case. GFL brief, pp. 21-22. The City
agrees and its supplemental brief does not mention or rely on the City’s financial
condition. The City simply explained its rationale for self-insuring, City brief, pp.
15-16, in response to GFL’s continuing attacks on the City’s decision to self-insure.
E.g., GFL brief, p. 5.

Charles N. Raimi (P29746)

/s/Charles N. Raimi

Attorney for third-party plaintiff/appellant
September 21, 2020

CERTIFICATE OF SERVICE

The undersigned certifies that on September 21, 2020, he arranged for e-filing
10
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of the foregoing application and exhibits thereby providing service on all counsel of
record.

/s/Charles N. Raimi

NV 9T:#1:01 020T/12/6 DOSIN A4Q AAATADTY

11



STATE OF MICHIGAN
IN THE SUPREME COURT
SUPREME COURT No. 160242

KEITH BRONNER, an individual COA Docket No. 340930
Plaintiff, WCCC No.: 15-013452-NF

V=

CITY OF DETROIT, a Municipal Corporation,
Defendant and Third-Party Plaintiff/Appellant,

-V-

GFL ENVIRONMENTAL USA INC., f/k/a R1zzO ENVIRONMENTAL SERVICES, INC.,
Third-Party Defendant/Appellee.

CITY OF DETROIT’S EXHIBIT LIST IN SUPPORT OF ITS
SUPPLEMENTAL REPLY BRIEF IN SUPPORT OF APPLICATION FOR
LEAVE TO APPEAL

Ex. A - Hackett v Bonta, 113 NC App 89 (1993)
Ex. B - Heigis v Cepeda, 71 Wash App 626 (1993)

Ex. C - Darlow v Farmers Ins, 822 P 2d 820 (1991)

NV 9T:#1:01 020T/12/6 DOSIN A4Q AAATADTY



RECEIVED by MSC 9/21/2020 10:14:26 AM



RECEIVED by MSC 9/21/2020 10:14:26 AM



RECEIVED by MSC 9/21/2020 10:14:26 AM



RECEIVED by MSC 9/21/2020 10:14:26 AM



RECEIVED by MSC 9/21/2020 10:14:26 AM



RECEIVED by MSC 9/21/2020 10:14:26 AM



RECEIVED by MSC 9/21/2020 10:14:26 AM



Heigis v. Cepeda, 71 Wash.App. 626 (1993)

862 P.2d 129

two or three other occasions prior to obtaining the release.
She stated it is her habit to advise claimants in double claim
situations (i.e., instances in which State Farm insures both the
at-fault party and the claimant) that she is representing the
auto policy of the at-fault party and that the claimant can file

for any medical expenses under the personal injury protection
w

provision of their own State Farm policy.

**131 On September 1, 1987, Ms. Coulter telephoned Ms.

Heigis with an offer of $2,850 to settle her and her two
children's claims. The next day, Ms. Heigis counteroffered
$5,800. Neither Ms. Coulter nor Ms. Heigis attempted to
break their offers down in terms of amounts allocated for
damages such as *629 pain and suffering or future wage
loss. An agreement was reached to settle the claims for $2,578
for Ms. Heigis and $806 and $506 for the two children. Ms.
Coulter testified:

A I did not discuss the future ramifications. I explained it
was a full and final settlement.

Q But apparently, without going into the elements of what
this release means?

A 1 did not discuss the future ramifications.

Q Well, you did not even discuss what you were paying for
her up to that point, did you?

A I said pain and suffering, and wage loss.
Q And that's all you said?
A Yes.

Q Did you—did you attempt to explain the two policies to
her?

A I explained that I was handling the auto policy for the
other vehicle that struck her vehicle.... And that she had
a separate file set up off her own auto policy.

According to Ms. Coulter, she neither stated nor implied
that more sums would be paid after the agreed amount was
remitted. She had no specific recollection of what she and Ms.
Heigis discussed when Ms. Heigis signed the release. Over
the objection of Ms. Heigis' counsel, Ms. Coulter was allowed
to testify about her routine in such situations. She stated, “I
tell them to speak to their own adjuster regarding [medical]”,
and “this concludes any ... contact you'd have with me.”

At the time Ms. Heigis signed the release, she was dealing
with other State Farm employees on her first party claims.
On July 16, 1987, Tim Donovan sent her a letter asking her
to fill out an application for benefits and return it with any
medical bills she had received. He observed that her policy
provided for medical coverage for “reasonable and necessary
treatment” and that State Farm may “ask you to be examined
by a doctor of our choice if treatment of your injury appears
excessive or inappropriate”. By letter dated September 2,
1987, the day before Ms. Heigis signed the release, Beverly
Hill, Mr. Donovan's assistant, notified her that State Farm
had scheduled an independent medical exam (IME) for her
on September 25. As a result, Ms. Heigis said she believed
State Farm regarded her injuries as “excessive, and *630
inappropriate”. She subsequently engaged an attorney and
canceled the IME.

Ms. Heigis also testified concerning her contacts with Ms.
Coulter:

Q And is it correct that the—one of the phone calls from
Ms. Coulter, just before September 3, a day or two
before, was one of those calls where she's saying you
should settle, and you will feel a lot better after you get
the paperwork behind you?

A Yes, that's when she called.

Q Did you have any idea, whatsoever, when you signed
that release, that you were cutting off your future right
to recovery for pain and suffering? Or loss of earning
capacity, alteration of life, or any of those items?

A No. At the time I had no idea what those items meant.

Q ... No one from the insurance carrier had ever explained
them to you?

A Right.
(Italics ours.) She further testified that as of the date of trial,
October 1991, her back still hurt, she had not returned to
her part-time job as a cocktail waitress, and she had incurred
$4,309.34 in medical expenses to treat injuries caused by the
accident.

Ms. Heigis assigns error to the following findings and
conclusions entered by the trial court: (1) Ms. Coulter
explained to Ms. Heigis her role as a representative for the
Cepeda policy. (2) Ms. Heigis consented to **132 settle her
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