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Re:  Comments and Proposals relating to:
PROPOSALS TO AMEND THE MRPC (ADM File No. 2017-29);
Proposed Amendments of Rule 4.4(b) and Comments
Inconsistency with MCR 2.302(B)(7)

To the Michigan Supreme Court:

I am a Michigan lawyer with Varnum LLP (Varnum Attorneys). In the past, | have
served as Chair of the State Bar of Michigan Special Committee on Grievance, and have served
as the Chair of the State Bar of Michigan (SBM) Standing Committee on Professional and
Judicial Ethics (the “Ethics Committee”).

I also served on the ABA Ethics 2000 Advisory Committee, and have chaired the Ethics
and Professionalism Committee of the ABA, Trial Tort and Insurance Practice Section. For
several years, | have had the honor of serving as Chair and Moderator of the annual ICLE Ethics
Panel and Seminar.

This letter contains the views of me only, not those of the Firm, ICLE, the State Bar of
Michigan, the ABA, nor their Committees.

INTRODUCTION AND SUMMARY
The proposal of ADM File No. 2017-29 contains issues that deserve clarification. First,
it is inconsistent with the current wording of MCR 2.302(B)(7). Second, through the wording of

the Comment, it attempts to change the requirements of MRPC, and to establish a standard of
professional care. That is not appropriate.
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Inconsistency with the Current Wording of MCR 2.302(B)(7)

ADM File No. 2017-29 is worded such that ANY receipt of likely inadvertently produced
information (of any kind) subjects the recipient lawyer to a mandatory duty to notify the sender,
regardless of any notice from the sender that the disclosure was inadvertent.

Michigan Court Rule 2.302(B)(7) (adopted by Order 12/16/08, Eff. 1/1/09, ADM File
No. 2007-24, is very different as to privileged or work product material, and triggers duties of
the recipient only after first being notified by the sender. It provides:

"(7) Information Inadvertently Produced. If information that is subject to a claim
of privilege or of protection as trial-preparation material is produced in discovery, the
party making the claim may notify any party that received the information of the
claim and the basis for it. After being notified, a party must promptly return, sequester,
or destroy the specified information and any copies it has and may not use or disclose the
information until the claim is resolved. A receiving party may promptly present the
information to the court under seal for a determination of the claim. If the receiving party
disclosed the information before being notified, it must take reasonable steps to retrieve
it. The producing party must preserve the information until the claim is resolved.”
(Emphasis added.)

One likely purpose of the court rule's pre-condition of notice by the sender is so that the
recipient is not duped into committing some violation of the opponent's privilege by the sender's
intentionally sending protected information. The recipient's mere review of that material could
have dire consequences in the litigation for both the receiving lawyer and the receiving lawyer's
client. See the attached article, "The Recipient's Dilemma- Inadvertent Disclosure of Privileged
Information,” The Brief, Winter 2002, ABA Tort Trial & Insurance Practice Section.

This inconsistency between MRPC 4.4(B) and MCR 2.302(B)(7) is also noted in the
Staff Comment in the May 23, 2018 Notice of ADM File No. 2017-29.

Whatever solution the Supreme Court chooses, both MRPC 4.4(B) and MCR 2.302(B)(7)
should be consistent. If the proposed amendment to MRPC 4.4(B) is adopted as in ADM File
No. 2017-29, then MCR 2.302(B)(7) should be likewise amended to state the same rule of
conduct, without any requirement that the sender's first notifying the receiving lawyer. In the
alternative, the court could add such a "after being notified by the sender" requirement to MRPC
4.4(B). The latter alternative may be more preferable, but, as described in the attached article, the
recipient is still presented with a dilemma of just how to handle such material.

Using the Comment to Define the MRPC Requirements
ADM File No. 2017-29 also proposes a final paragraph to the Comment:

Some lawyers may choose to return a document or delete electronically stored
information unread, for example, when the lawyer learns before receiving it that it was
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inadvertently sent. Where a lawyer is not required by applicable law to do so, the
decision to voluntarily return such a document or delete electronically stored information
is a matter of professional judgment ordinarily reserved to the lawyer. See Rules 1.2 and
14.

The inconsistency of this paragraph with MCR 2.302(B)(7) is also noted in the Staff Comment in
the May 23, 2018 Notice of ADM File No. 2017-29. It also highlights the risks inherent in
attempting to define the requirements of lawyer conduct and professional standards of care in the
Comment, as opposed to in the Rule, itself. Such attempts should be avoided.

Since their inception in the 1980s, the ABA Model Rules of Professional Conduct have
always been accompanied by a "Preamble and Scope,” which has included:

"The Comment accompanying each Rule explains and illustrates the meaning and
purpose of the Rule. The Preamble and this note on Scope provide general orientation.
The Comments are intended as guides to interpretation, but the text of each Rule is
authoritative."

The Michigan Supreme Court has historically and consistently followed this same
principle.

"This Court allows publication of the Comments only as 'an aid to the reader,' but they
are not ‘authoritative statement[s]." The rules are the only authority."”

Grievance Administrator v Deutch, 455 Mich 149, 164; 565 NW2d 369 (1997).
(Emphasis added.)

There are good reasons for the historical distinctions between the wording and language
of the Rules, as distinguished from the Comments, which support why the language of the
Comments is not appropriate for use as a basis for professional discipline, nor as an attempt to
set standards of professional practice.

In Michigan, MRPC is a strict liability, quasi-criminal disciplinary code; mitigating
factors (past conforming conduct, no injury, lack of intent) affect only punishment, not
culpability. See In re Woll, 387 Mich 154, 161, 194 Nw2d 835 (1972).

Moreover, amendments to MRPC and their Comments must also be considered in light of
the reality that the MRPC are used in Michigan, as well as almost every other state, either
directly or indirectly, as a platform for malpractice claims and other civil litigation such as fee
disputes. Cf., Beattie v. Firnschild, 152 Mich App 785 (1986); Lipton v. Boesky, 110 Mich App
589 (1981) (rebuttable presumption of negligence); Restatement of the Law Third, The Law
Governing Lawyers, 852. In the 21st century, Michigan lawyers are far more likely to encounter
the MRPC and their Comments in a civil, rather than disciplinary, context.

In the most recent amendments to the ABA Model Rules of Professional Conduct, the
newly-revised Scope, part [20] makes the concession that "since the Rules do establish standards
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of conduct by lawyers, a lawyer's violation of a Rule may be evidence of breach of the applicable
standard of conduct.” The Restatement takes a similar position. Restatement (Third) of the Law
Governing Lawyers, 8 52(2) & Comment f (2000) (violation "may be considered by a trier of
fact as an aid in understanding an applying" the duties of competence and diligence required to
meet standard of care).

Even though the more recent amendments to the Michigan Rules of Professional Conduct
have retained (in the Comment and "Preamble” to MRPC 1.0 (Scope and Applicability of Rules
and Commentary) the admonition that the MRPC "are not designed to be a basis for civil
liability," nevertheless the MRPC continue to define the "standard of care” for lawyers in civil
lawyer professional liability cases. The changes proposed hold the real potential to increase civil
claims, and also to create new ones which do not now exist.

In addition, there is legitimate concern that changes that use terms such as "reasonable™ in
the Rules and their Comments will make it even more difficult to obtain summary disposition or
summary judgment based on the lawyer's proven conformity with the Rules' requirements.

This is not merely theoretical, nor minor. It holds the prospect of vastly increasing the
already growing number of not only lawyer liability claims, but also the increasing genre of
Attorney Grievance Commission (AGC) complaints, and Attorney Discipline Board (ADB)
proceedings, which, at base, are really civil disputes. It will increase the cost of those discipline
proceedings and thus the Bar dues requirements to finance them. It will also increase the cost of
lawyer professional liability insurance to all lawyers, and thus increase the cost of legal services
to all persons. Most importantly, it will divert scarce AGC/ADB resources from those truly
serious cases more deserving of their attention.

An MRPC Comment is not the vehicle to impose lawyer standards of care. If we think
our only tool is a hammer, then we sometimes wrongly see every issue as a nail. MRPC and its
Comments are not the cure for everything. Attempting to set standards of care with the MRPC
and its Comments, is like trying to teach driver education by using only speeding tickets.
Lawyer competence is better addressed by training, continuing education, and specialized
programs such as certification.

This is why any proposed changes should be in the MRPC only, not in the Comment.
And it is also why the changes to MRPC should be consistent with MCR.

God Bless America,
ohn W. Allen

Encl: "The Recipient's Dilemma- Inadvertent Disclosure of Privileged Information,” The Brief,
Winter 2002, ABA Tort Trial & Insurance Practice Section. 14005498 _1.docx
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