
 
 

Detroit Justice Center’s Comments on 

 Proposed Amendment to Rule 8.115 of the Michigan Court Rules 

  
        The Detroit Justice Center writes this comment to express our support of the proposed 
amendment to Rule 8.115 of the Michigan Court Rules (ADM File No. 2018-30), in addition to 
our continued objection to Michigan’s 36th District Court’s ban on the public’s ability to bring 
cell phones into the courthouse.  We appreciate the Michigan State Planning Body for proposing 1

this necessary amendment and the Michigan Supreme Court for its thoughtful consideration.  
  

Who We Are 

 

The Detroit Justice Center is a nonprofit organization committed to making Detroit a 
more just and equitable city. We believe that justice and equity cannot be accomplished without 
acknowledging and addressing the effects of mass incarceration on the city of Detroit and its 
residents. Among the types of legal services that we provide, our attorneys represent low-income 
Detroiters with traffic matters in various district courts to help stem the de facto process of 
criminalizing poverty and incarcerating the poor for an inability to pay fines and fees.  
 

Background 

 

Detroit Justice Center attorneys attended a Detroit City Council hearing on March 14, 
2019, where Chief Judge of the 36th District Court, Nancy M. Blount, was called upon to justify 
the rationale behind the 36 th District Court’s ban on cell phones and writing utensils for 
non-attorneys. The Detroit Justice Center commented at the City Council hearing and 
followed-up with a letter to Chief Judge Blount, dated April 12, 2019.  In this letter, we 2

admonished that courthouse aesthetics and desire for order should not outweigh the public’s 
rights to effectively engage with their own cases by using their own writing utensils and 
displaying evidence on their phones. We further testified to: the hardship imposed on the public 
as a result of policies banning non-attorneys from bringing both cell phones and writing utensils 
into the courthouse; the way such policies infringe upon the constitutional rights of court patrons; 
the faulty rationale behind the court’s policies; and effective alternative policy options. 

 

1 The proposed amendment is attached as Exhibit A.  
2 The letter dated April 12, 2019 to Chief Judge Blount is attached as Exhibit B.  

 



 

Chief Judge Blount responded by (1) removing pencils from the ban, but keeping pens on 
the court’s prohibited items list;  (2) (ironically) increasing the number of pens and pencils 
available to the public in the court, upon the citizens’ affirmative request to borrow them; and (3) 
highlighted the court’s recent policy of allowing litigants to upload various forms of digital 
evidence ahead of hearings via the 36th District Court’s website.  Chief Judge Blount also noted 3

that the 36 th District Court believes that the public is aware that the court does not allow cell 
phones in the courthouse, as the court does not receive many calls from the public regarding cell 
phones. Finally, Chief Judge Blount noted that the 36 th District Court would not lift its ban on 
cell phones, unless or until Michigan Court Rule 8.115 is changed for the entire state.  

 
In this comment, the Detroit Justice Center seeks to reiterate its arguments in favor of 

allowing cell phones in Michigan courts, and express support of the proposed amendment as it 
applies to the entire state of Michigan. We begin by sharing a few first-hand accounts of the 
unnecessary hardship caused by the cell phone policy, follow with a discussion on how the 
proposed amendment to Rule 8.115 will increase access to justice for low-income clients across 
Michigan, and end with our comments and research on how the cell phone ban compromises 
effective Due Process and First Amendment rights. Although the proposed amendment and bulk 
of this comment address only policies regarding cell phones in Michigan courts, the Detroit 
Justice Center still also vehemently objects to the 36 th District Court’s arbitrary policy prohibiting 
litigants from bringing pens into its courthouse. 
 

Experience Representing Low-Income Clients 

 Demonstrates Urgency of Lifting Cell Phone Ban  

 

The Detroit Justice Center ( has numerous clients who have been affected by the 
prohibition on cell phones. One such client is Ms. Monica Burns , a Detroit resident who had a 4

traffic case in a suburban court far from her home. Because Ms. Burns’ traffic matter had 
resulted in suspension of her license, she could not legally drive to her hearing. Instead, she had 
to rely on the fickle bus system for transportation, which required her to leave home hours before 
the hearing to allow time for her to transfer buses and for likely delays. She also had to leave her 
phone at home before walking to the bus stop, as there would be nowhere to store her phone 
when she concluded her hours-long journey and arrived at the courthouse.  

 
Additionally, leaving her phone at home meant she could not check in with her childcare 

provider, as her three children were too young to accompany her to court. It also meant she could 
not see when the next bus was set to arrive or depart or have any communication with her 
attorney during transit for any reason.  

3 Chief Judge Blount’s response letter dated June 6, 2019 is attached as Exhibit C.  
4 This name has been changed to protect the client’s privacy. 
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 On the morning of her scheduled sentencing hearing, Ms. Burns’ DJC attorney received 

a call from the court indicating that the hearing would be cancelled and rescheduled because the 
judge was sick. The attorney tried calling Ms. Burns multiple times so that she would not make 
the unnecessary trip to the suburban court on her fixed income. However, because she had 
already left her home to take the bus, she did not have her cellphone and did not receive any 
messages. Ms. Burns arrived at the court only to be informed that her hearing had been cancelled 
and that she would need to make the long journey back home. She was also informed that, 
despite the court’s short cancellation notice, she would need to make another trek out to the court 
for the rescheduled hearing or be subject to a warrant for her arrest. 

 
Similarly, Mr. Richard Smith  navigated an equally frustrating situation due to the cell 5

phone ban. Mr. Smith, who was unfamiliar with the policy prohibiting cell phones, arrived at a 
courthouse in Detroit without a car or anywhere to store his phone. Although he could not enter 
the building with his phone, attempting to return home via bus to store the phone there would 
have made him miss his hearing and caused a warrant to be issued for his failure to appear. 
Instead, Mr. Smith attempted to hide his phone in the bushes behind the court, hoping the device 
would be there after his court appearance. When Mr. Smith went back to his hiding spot after the 
hearing, his phone had been stolen. Thus, he had no ability to contact his DJC attorney, as the 
number was stored in his cell phone contacts. His attorney also had no way to contact him to 
remind him about his future hearings.  

 
Finally, Mr. Kevin Marshall , a third client of the DJC was left stranded for hours after 6

leaving a suburban district court early due to a successful resolution of his case. Mr. Marshall 
had received a ride to court from his cousin, because his license was suspended by the case for 
which he had court. Because the court did not allow cell phones, he left his cell phone with his 
girlfriend, who was not available to come pick him up until later in the day, which the client 
believed would be when his hearing was over. However, because Mr. Marshall was able to enter 
into a plea agreement, he was able to leave court approximately two hours before he expected, 
and approximately two hours before his girlfriend planned to come get him. Mr. Marshall also 
could not contact his cousin, who had given him a ride, because he did not have his cellphone. 
Similarly, he had no way to look up what public transit options, if any, were available. Thus, he 
was left to wait in a suburban community that was unfamiliar to him, in a city where people of 
color are often racially profiled. Specifically, Mr. Marshall expressed concerns that if he could 
not get a ride, he would be harassed by police for loitering outside the courthouse. Had he been 
able to bring his cell phone to court, this would not have been an issue.  
 

5 This name has been changed to protect the client’s privacy.  
6 This name has been changed to protect the client’s privacy.  
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Allowing Cell Phones in Courts Would Improve Access to Justice for  

Low-Income Litigants, Without Burdening Court Administration 

  
The stories above illustrate ways that the proposed amendment to allow cell phones into 

Michigan courts would greatly improve access to justice, especially for low-income litigants. 
Cellphones are a crucial aspect of modern life.  As mentioned above, barring cell phones from 7

courts often effectively leads to a bar on anyone with a cellphone, especially litigants too poor to 
have a car in which to leave their cellphones.  A 2018 study detailed crucial uses litigants have 8

for cell phones in court.  We discuss some of the uses highlighted by the report below, while also 9

including our own observations of ways clients’ use of cell phones in court, to demonstrate that 
these devices are not only beneficial, but necessary. Additionally, we rebut some of the most 
common assertions about eliminating the court’s ban on cell phones.  
 

● Evidence:  First, cell phones often contain evidence relevant to litigants’ court cases, such 
as proof of payment, proof of communication in the form of texts, video evidence and 
pictures. For unrepresented litigants, or litigants represented by courtroom counsel, which 
pieces of evidence are important and relevant often cannot be anticipated prior to coming 
to court, meaning they have no way of preparing by making hard copies of evidence 
stored on their phone. Additionally, in the event that they can anticipate what evidence is 
helpful, they may still have no mechanism to print this evidence if they do not have a 
printer at home. Finally, while some district courts throughout the state offer places to 
email evidence or upload it online before a hearing,  40% of Detroiters have no internet 10

access and may have an insufficient data plan to access the internet. Thus, bringing their 
cell phones to court is often the easiest, and perhaps the only, accessible mechanism for a 
low-income litigant to display evidence.   11

 

7 Andrew D. Selbert & Julia Ticano, Supreme Court Must Understand: Cell Phones Aren't Optional, WIRED (Nov. 
29, 2017), https://www.wired.com/story/supreme-court-must-understand-cell-phones-arent-optional/, (attached as 
Exhibit D with relevant sections highlighted).  
8 Emily Badger & Quoctrung Bui, In 83 Million Eviction Records, a Sweeping and Intimate New Look at Housing in 
America, The N.Y. Times (Apr. 7, 2018), 
https://www.nytimes.com/interactive/2018/04/07/upshot/millions-of-eviction-records-a-sweeping-new-look-at-housi
ng-in-america.html.  
9 Mass. Appleseed, Cellphones in the Courthouse: An Access to Justice Perspective (2018) available at 
https://massappleseed.org/wp-content/uploads/2018/07/Cell-Phones-in-the-Courthouse.pdf, (attached to these 
comments as Exhibit E).  
10 Submit Electronic Evidence, 36th District Court, 
https://www.36thdistrictcourt.org/online-services/submit-electronic-evidence (last visited Aug. 29, 2019) 
11 Kate Abbey-Lambertz, Trapped In An Internet Desert, Detroit Teens Struggle To Stay Online,HUFFPOST (Mar. 
29, 2018), https://www.huffpost.com/entry/detroit-internet-teens_n_5abbfb34e4b06409775cc5ea(“Nearly 40% of 
households have no home internet and more than 15% only have cellular data plans, according to U.S. census 
estimates.”)(attached as Exhibit F).  
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● Logistics: Second, cell phones allow litigants to coordinate important logistics like 
childcare and employment. Such communication is especially crucial when those with 
power over litigants, for example employers, may expect them to communicate if a 
hearing will be running long, causing their tardiness to work. Similarly, a childcare 
provider may need to get in contact with a litigant to convey an emergency, but cannot do 
so if the litigant does not have their phone. While cell phones have created an expectation 
that people should always be responsive and accessible, the prohibition on cell phones in 
courts eliminates this ability, which can have serious repercussions for clients.  
 

●  Transportation: Third, if people are heading to court because of driving offenses, as is 
often the case in Michigan district courts, these people may be prohibited from operating 
their vehicles. Thus, individuals might need their phones to see when the next bus is 
arriving or to notify their attorney that they are running late to avoid a failure to appear 
warrant. They might also need their phone to call a rideshare service for transportation at 
the conclusion of the proceeding. The length of court hearings can be dramatically 
different and unpredictable, and without a way to communicate these changes with one’s 
loved ones using a cellphone, litigants can be both literally and figuratively stranded if 
they were relying on someone for a ride. Thus, under the current policy, litigants are 
essentially presented with two options: risk theft by hiding the device outside the 
courthouse or leave their phone at home, neither of which are reasonable options. 
 

● Language Access: Fourth, cellphones can help litigants with limited English proficiency 
to communicate with court staff and their own attorneys, especially in courts without 
dedicated, in-person, translation services.  
 

● Legal Self-Help:  Fifth, cell phones allow litigants to access online information, including 
self-help legal aid materials for unrepresented litigants, and other online documents that 
could help them make informed decisions about how to proceed. Thus, by denying 
litigants, especially unrepresented litigants, access to cellphones, the court dramatically 
handicaps their ability to participate in their own cases, including cases, like landlord 
tenant cases, where they may be facing a sophisticated and represented opponent. 

 
The common justifications for banning cell phones in courthouses do not survive closer 

scrutiny, and have simple alternative solutions that do not block access to justice. The principal 
argument for banning cellphones is that these devices will be a distraction if used in the 
courtroom or that people will record the proceedings or take pictures on their phones. However, 
these concerns can easily be addressed, while allowing phones into the courthouse.  
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First, judges can request at the beginning of the proceedings that all phones be silenced or 
placed on airplane mode. They can also prohibit the public from taking calls during the 
proceedings, and instead designate a specific area in the court where calls can be made. If a more 
restrictive measure is needed, the court could also have small cell phone lockers, specifically for 
storing electronic devices, that could be used by the parties unless they specifically inform 
security that there is evidence relevant to the proceeding on their device.  
  

Second, as proceedings in Michigan courts are already open to the public, and various 
local courts successfully navigate the frequent attendance of the media at high profile cases and 
posts of footage to YouTube and other platforms, the court can similarly adapt to deal with cell 
phones in the courthouse as technology continues to evolve.  Furthermore, in highly sensitive 
cases, the court could restrict cell phone use and recording in the actual courtroom, just as it 
restricts the press in these instances.  

 
Such alternatives are not mere speculation. Many of these policies already exist and work 

well in other Michigan courts, including 3rd Circuit Court (except Frank Murphy Hall of 
Justice), Lincoln Hall of Justice, and Wayne County Friend of the Court, which allow the public 
to bring phones in the building, but restrict their use to designated phone areas outside the 
courtroom. Likewise, courts across the country are recognizing the importance of allowing 
litigants access to their cellphones as a way to ensure they have access to justice.   12

 
Prohibiting Cell Phones Implicates  

the First Amendment and the Due Process Clause 

 

Finally, many of the examples above illustrate the ways in which prohibiting cell phones, 
not only inconveniences litigants, but also affects their First Amendment and Due Process rights. 
The First Amendment gives the public the right to access courts in a way that lets the public 
document and discuss the court’s proceedings.  However, when cell phones are prohibited, 13

litigants cannot do basic things such as utilize technology to record questions for their attorneys, 
take notes to keep in a private and safe place such as their phone’s notes application, photograph 
or use scan apps to store important paperwork so that it will not be lost, communicate with other 

12 Ned Oliver, Richmond courthouse will no longer turn away people with cellphones after New York Times story, 
RICHMOND TIMES-DISPATCH (May 16, 2018), 
https://www.richmond.com/news/local/city-of-richmond/richmond-courthouse-will-no-longer-turn-away-people-wit
h-cellphones/article_25e8dbec-1a51-5b5a-8201-06c3a1855d73.html; Matt Murphy, Mass Courts Plan to Soften 
Cellphone Ban, WBUR News (May 30, 2019), 
https://www.wbur.org/news/2019/05/30/court-cellphone-ban-access-to-justice. 
13 See Globe Newspaper Co v Superior Court for the County of Norfolk, 457 US 596, 606 (1982) (First Amendment 
requires public access to courts for purposes of public discussion of legal proceedings);  Goldschmidt v Coco, 413 F 
Supp. 2d 949, 952-953 (ND Ill. 2006) (banning note-taking in courts violates First Amendment rights because it 
limits public discussion and documentation of court proceedings). 
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observers through text message, or display relevant evidence. Additionally, allowing cell phones 
provides a community check and public oversight on the fair dispensation of justice. By having 
their cell phones accessible, litigants can record abuses of power or ill treatment, and instances of 
ineffective assistance of counsel, eventually deterring such occurrences.  

Moreover, banning cell phones poses a consistent threat to litigants’ Due Process rights, 
by creating barriers to preparing for their own legal proceedings, by restricting litigants’ ability 
to remember the date and time of their matters, and by literally restricting their access to the 
courthouse building.  In almost all other settings, people use cell phones to record important 14

appointments and dates in their calendar—clients in court are no different. For example, our 
experience shows that cell-phones can be crucial for litigants to view their calendars to know of 
any existing conflict with dates for future hearings that the court might propose, to remember 
upcoming court dates in the event that service of a notice is not timely received via mail, and to 
record their attorney’s contact information and other data. Additionally, the choice to prohibit 
entrance to the court with a cell phone, in many ways, comes from a position of privilege that 
infringes on litigants’ rights to attend their hearings. If a litigant is unfamiliar with the policy and 
brings their phone with nowhere to store it, they cannot enter the building and must skip their 
hearing or risk the loss of their property altogether.  

  
In conclusion, carrying a cell phone is a requirement for participating in modern life, as 

evidenced by attorneys’ need to bring their phones into the courtroom.  The general public’s 15

needs of the efficiencies of cell phones are not lessened simply because they do not have a law 
degree and bar card. By requiring that courts allow cell phones, the Michigan courts help ensure 
both First Amendment and Due Process rights are protected for all Michigan litigants, but 
especially those with limited income.  

 
One of our principal missions at the Detroit Justice Center is to combat the impact of 

mass incarceration, racial profiling and overpolicing in marginalized communities. We do this by 
empowering community members and protecting their access to the justice system.  The practice 
of precluding community members from bringing cell phones into court buildings disempowers 
the public and undermines its access to legal proceedings, further stigmatizing an already 
dispossessed segment of the community. For all the reasons discussed, we strongly support this 
court’s proposed rules allowing cellphones in Michigan’s courts.  

14 E.g. Geftos v. Lincoln Park, 39 Mich. App. 644, 652 (1972) (“due process has been interpreted to require both 
"notice" and "hearing," the absence of either will result in a denial of due process”). In most cases, the right to 
participate is the right to meaningfully participate.  E.g. In re McCullough, 2014 Mich. App. LEXIS 1791, *11 
)(”the question . . . [is] whether the court denied . . . due process in refusing him meaningful participation in the . . . 
hearing.”). 
15 Andrew D. Selbert and Julia Ticano, Supreme Court Must Understand: Cell Phones Aren't Optional, WIRED 
(Nov. 29, 2017), https://www.wired.com/story/supreme-court-must-understand-cell-phones-arent-optional/ 
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