STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT

GROUP MRJ, INC., d/b/a PASSPORT
PIZZA, and PASSPORT USA, INC.,

Plaintiffs,
Case No. 2014-584-CK

VS.
GALLO RETAIL GROUP, LLC, and
ANTHONY GALLO, a/k/a TONY J.
GALLO,

Defendants.
and
GALLO RETAIL GROURP, LLC,

Plaintiff,

Case No. 2014-666-CK
VS.

MICHAEL BISCHOFF and GROUP
MRJ, INC., d/b/a PASSPORT PIZZA,

Defendants.
/

OPINION AND ORDER

Michael Bischoff and Group MRJ, Inc. (the “PasspBdrties”) have filed a
“Motion for Reconsideration from Denial of MotionrfRelief from Order Dated January
28, 2014 or to Set Aside the Same.”

In addition, Plaintiff Gallo Retail Group, LLC hd#ed a motion for entry of
default and default judgment in case no. 2014-6B6-The Passport Parties have filed a

response and request that the motion be denied.



Factual and Procedural History

On January 28, 2014, Judge Leduc of the 42-1iBishourt entered an order (1)
Requiring Defendant Michael Bischoff to pay Pldisti counsel $650.00 for failing to
appear at a January 13, 2014 hearing, (2) Requdafgndant to post a $35,000.00 cash
or surety bond, and (3) Recusing himself from thgecand referring the case to the 42-2
District Court.

On February 19, 2014, the 42-2 District Court ¢farred these matters to this
Court pursuant to MCR 4.002.

On March 28, 2014, Defendants filed an emergenoyiom to set aside the
January 28, 2014 Order and for clarification of @Qrder dated August 19, 2013. On
April 3, 2014, the Court held a hearing in connactivith the motions. At the conclusion
of the hearing, the Court entered an Ordater alia, requiring Defendant Michael
Bischoff to post the $35,000.00 bond as requirethieyJanuary 28, 2014 Order by April
7,2014.

On April 10, 2014, the Court held a contempt hapaas the result of Defendant’s
failure to post the required bond. At the condusif the hearing, the Court held
Defendant in contempt and struck his counter-compénd answer.

On April 24, 2014, Defendants filed their motioar freconsideration of this
Court’s decision to deny their motion to set aglteJanuary 28, 2014 Order and require
Defendant to post the $35,000.00 bond. On JuB074, the Court entered its Opinion

and Ordedenying the motion.



On July 31, 2014, the Passport Parties filed thastant “Motion for
Reconsideration from Denial of Motion for Reliebifin Order Dated January 28, 2014 or
to Set Aside the Same.”

On August 13, 2014, Plaintiff filed its instant tiom for default and default
judgment in case no. 2014-666-CK. The PasspotieBdrave since filed a response and
request that the motion be denied.

(1) The Passport Parties “Motion for ReconsideratioantDenial of Motion for
Relief from Order Dated January 28, 2014 or to/sde the Same.”

The Passport Parties pending motion was filed dyn 3L, 2014. While the motion
purports to be at least partially a motion for mesideration, the Court did not enter any
opinions or substantive orders within 21 day priorJuly 31, 2014. Motions for
reconsideration must be filed within 21 days of tbleallenged decision. MCR
2.119(F)(1). Indeed, the only opinion entered €lés the 21 day deadline was the

Court’s July 7, 2014 Opinion and Orddenying the Passport Parties’ prior motion for

reconsideration. Accordingly, not only is the argt motion untimely to the extent it was
filed as a motion for reconsideration, it is pragedly improper as the Passport Parties
have not cited to any authority allowing a partyiite a motion for reconsideration of an
order denying a prior motion for reconsideratidfor these reasons, the Passport Parties’
motion must be denied to the extent it was filed asotion for reconsideration.

With respect to the remainder of the Passport é&antnotion, the motion does not
identify which court rule it seeks relief under. ivén the Passport Parties’ failure to
identify the grounds for relief, or any potentiaitiority for such relief, the Court must

deny the motion.

(2) Plaintiff’'s Motion for Default and Default JudgmentCase No. 2014-666-CK



In support of its motion, Plaintiff contends thatis entitled to the entry of a
default and default judgment against the PassgotieB. Specifically, Plaintiff contends
that the Court struck and dismissed the PasspotieBacounter-complaint and answer
for failing to follow the Court’s OrdersSge April 10, 2014 Order), and that the Passport
parties have failed to file an answer or othervdséend the claims. MCR 2.603(A)(1)
provides that a default shall be entered “if a yagainst whom a judgment for
affirmative relief is sought has failed to pleadadtherwise defend as provided by these
rules...” In this case, the only answer the Patdparties have filed was stricken by the
Court in its April 10, 2014 Order. Moreover, whilee Passport Parties have filed a
response to the instant motion, they have faileprtwide any reason as to why a default
must not be entered. Accordingly, Plaintiff’'s nootifor a default must be granted.

With respect to Plaintiff's request for a defawldgment, Plaintiff has failed to
provide any evidence as to the amount of damagbeastsuffered. Moreover, MCR
2.603(B)(1) provides that 7 days notice of a defaulst be provide prior to the entry of a
default judgment. Accordingly, the Court must dePiintiff’'s request for a default
judgment at this time.

Conclusion

For the reasons set forth above, Michael Bischioff @roup MRJ, Inc’s “Motion
for Reconsideration from Denial of Motion for Rélfeom Order Dated January 28, 2014
or to Set Aside the Same” is DENIED.

In addition, Gallo Retail Group, LLC’s motion for @efault against Michael
Bischoff and Group MRJ, Inc., d/b/a Passport Pizd&GRANTED, IN PART, and

DENIED WITHOUT PREJUDICE, IN PART. Specifically, @efault is hereby entered



against Michael Bischoff and Group MRJ, Inc., d/B@ssport Pizza in case no. 2014-
666-CK. Gallo Retail Group, LLC’s request for afaldt judgment is DENIED,

WITHOUT PREJUDICE. Pursuant to MCR 2.602(A)(3),sti@pinion and Ordemeither

resolves the last pending claim nor closes this.cas
IT IS SO ORDERED.

/sl John C. Foster
JOHN C. FOSTER, Circuit Judge

Dated: September 22, 2014
JCF/sr
Cc: viaemail only

James C. Bishai, Attorney at Laattybishai@gmail.com
Vincenzo Manzella, Attorney at Lamhintz@Iucidolaw.com




