






placed on a state law claim that determines whether it is preempted, but whether in 

essence s~ch a claim is for the recovery of an ERISA plan benefit." Id. 
I 

' 

In ~etna Health Inc v Davila, 542 US 200 (2004), the United Sta_tes Supreme 

Court set forth a two part test for determining whether a state law claim is completely 
; 

preempted by ERISA. Specifically, a claim is completely preempted if: (1) the plaintiff 
I 

"could have brought [its} claim under ERISA § 502(a)(1)(B)," and (2) "there is no other 

independ~nt legal duty that is implicated by a defendant's actions." Id. at 210. 

In [;state of Minko ex rel Minko v Heins, -- F Supp 2d -- (WO Wis, 2015), slip op 

at 3, the 
1
Court held that claims do not satisfy the Davila test, and are therefore not 

preempted where those claims depend on the terms of an employment contract and/or 

the defendant's potential obligations under the contract or other duties under state law, 

I 

and where the claims do not turn on the interpretation of the plan's terms. 

In addition, in Franciscan Skemp Healthcare, Inc. v Central States Joint Bd 
. I 

Health aqd Welfare Trust Fund, 538 F3d 594 (7th Cir 2008), the Court rejected 
I 

preemptidn argument where the claims at issue did not arise from the plan or its terms, 

but ratheri from defendant's allegedly tortious and/or negligent conduct. Specifically, in 

Franciscap, the Court noted that the plaintiff conceded that coverage was properly 

denied under the plan, but that defendants were nevertheless liable based on their 

failure to obtain the proper coverage. Id. at 597-599. 

Additionally, in Gamer v Heartland Indus Partners, LP, 715 F3d 609 (6th Cir 

2013), the Court, in citing to Davila, held that where the duty at issue is not derived 

from, or 'conditioned upon, the terms of the plan, that duty is based upon a duty 
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independ~nt of ERISA and the plan's terms, and is therefore not a claim preempted by 

ERISA. Id: at 614. 

In this case, as in the above-referenced cases, Plaintiffs claims do not require 

the Court ·to interpret the terms of the Policy. Indeed, Plaintiff concedes that denial of 

coverage under the Policy was appropriate. In the Complaint, Plaintiff alleges that 

Defendant breached its contractual obligation to obtain $150,000.00 in voluntary life 

insurance: by April 1, 2013. Accordingly, the ·Court is satisfied that Plaintiff's claims in 
I 
I 
I 

this case do not arise from the Policy, but rather from Defendant's duties under state 

law. Consequently, the Court is convinced that Plaintiff's claims are not preempted 

under the 1Davila test. 

B. Failure to State a Claim 

Defendant further contends that Plaintiff's claims should be dismissed even if 

they are not preempted because they fail to state claims upon which relief can be 
I . . 

granted. With respect to Plaintiff's breach of contract claim, Defendant contends that 

the benefit selection form in and of itself is not a binding contract. In response, Plaintiff 

avers that her claims are not based solely on the benefit selection form; rather, Plaintiff 

avers that her claims are based on Defendant's promise to obtain $150,000.00 in 

voluntary ·life insurance coverage beginning on April 1, 2013 in consideration for his 

continued en:,ployment, and that she is entitled to the benefit of that bargain as a known 

third-party beneficiary. ( See Complaint, at ,I,123-31 .) While Defendant challenges that 
' 

terms of the alleged contract, and requests that the Court examine various documents, 

such inquiries sound in review under MCR 2.116(C)(10) rather than (C)(8). 
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A court examines only the pleadings, and "Is]ummary disposition on the basis of 
I 

subrule (C)(8) should be granted only when the claim is so clearly unenforceable as a 

' 
matter of ilaw that no factual development could possibly justify a right of recovery." 

Dailey v Dykema Gossett, 287 Mich App 296, 305; 788 NW2d 679 (2010). Defendant's 

only basis for summary disposition of Plaintiffs breach of contract claim outside of 

preemptio,n is its contention that Plaintiff has failed to state a claim upon which relief can 

be grantep. While Defendant may ultimately establish that no contract requiring it to 
i 

obtain the insurance in question prior to April 1, 2013 existed, the Court is satisfied that 

Plaintiff's :complaint has set forth allegations sufficient to state a claim for breach of 

contract. [Consequently, Defendant's motion must be denied. · 

' 
Fin'ally, Defendant assert that Plaintiffs negligence claim is barred because she 

I 
has not alleged that it breached a duty separate and distinct from the alleged contract. 

The failur,e to properly perform a contractual duty does not give rise to an action in 

negligence unless the plaintiff alleges a violation of a duty separate and distinct from the 

duty imposed under the contract. Fultz v Union-Commerce Assoc, 470 Mich 460, 467; 

683 NW2d 587 (2004 ). "If no independent duty exists, no tort action based on a contract 

will lie." le!- In this case, Plaintiff has alleged that Defendant acted as Mr. Greshover's 

and her a'gent in securing the insurance coverage at issue, and that it breached its duty 

by failing obtain coverage in a timely manner. (See Complaint, at ,I,I33-35.) However, 

those allegations are the same allegations as are contained in Plaintiff's breach of 

contract claim. (Id. at ,I29.) Consequently, Plaintiff has failed to plead that Defendant 

has breached any duty separate and distinct from its alleged contractual duty. As a 

result, Plaintiff has failed to properly state a claim for negligence. Accordingly, 
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Defendant's motion for summary disposition of Plaintiff's negligence claim must be 
I 

granted. 

IV. Conclusion 

Fm the reasons discussed above, Defendant's motion for summary disposition is 

GRANTED, IN PART, and DENIED, IN PART. Specifically, Defendant's motion for 

summary; disposition of Plaintiff's negligence claim is GRANTED. The remainder of 

Defendan~'s motion is DENIED. 

Pursuant to MCR 2.602(A)(3), the Court states this Opinion and Order neither 

resolves the last claim nor closes the case. 

IT IS SO ORDERED. 

Date: WAY 17 2016 ------

7 


